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Concern about the over-representation of Indigenous people in Australia’s 
criminal justice system is justified. Indigenous people currently comprise 
27.6% of the Australian prison population, despite representing only 3% of the 
total population.1 This means that Indigenous people are 13 times more likely 
to be incarcerated than non-Indigenous people. A closer examination shows 
that over-representation appears at various other points within the system as 
well. Data from a Queensland cohort study shows, for example, that 57.3% of 
all Indigenous people had some contact with the criminal justice system by the 
age of 19 compared with 20.9% of all non-Indigenous people.2 The criminal 
career trajectories of Indigenous people also differ is some key ways to those 
of non-Indigenous people. Indigenous offenders have higher rates of contact 
with the criminal justice system, and shorter periods of time elapse between 
additional contacts.3 There are also some important gender differences. For 
example, in 2012 the fastest growing imprisoned population in Australia was 
Indigenous women.4 In Queensland, the cohort study revealed that 38.6% of 
Indigenous women had had contact with the criminal justice system and 2.2% 
of all Indigenous women had spent some time incarcerated by age 19.5 This 
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Daily Prisoner Population 2013/14’, Justice, vol. C, Report on Government Services 2015, Canberra,
Productivity Commission, 2015.
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over-representation also has intergenerational consequences. A recent study 
demonstrated, for example, that Indigenous children were four times more 
likely than non-Indigenous children to experience the imprisonment of a 
parent in their lifetime.6 Taken as a whole, these statistics paint a bleak picture 
of the mass criminalisation and incarceration of Indigenous people in 
Australia.  

In 1991, the Royal Commission into Aboriginal Deaths in Custody 
(RCIADIC) handed down its final report. RCIADIC was a watershed that 
brought attention to the issues of Indigenous over-representation in the 
criminal justice system. Yet, despite ongoing attention and efforts to address 
the problem, reform effects have made little apparent difference in the ensuing 
24 years. Indeed, rates of over-representation have remained constant, and 
total imprisonment rates have continued to climb.7 Indigenous people are still 
over-represented within a system that has become increasingly punitive. This 
leads many to despair that ‘nothing works’ in this area. In this paper, we 
explore how a complex systems perspective allows us to better understand and 
respond to the issue of Indigenous over-representation in the criminal justice 
system. We examine the role and operation of legal institutions within a 
complex system, and we use the example of Indigenous sentencing courts to 
illustrate some key points. We conclude by highlighting the pivotal stewardship 
role legal institutions can play to achieve goals within a complex system.  

I   A COMPLEX SYSTEMS PERSPECTIVE 

A complex systems perspective views social systems as complex ecologies 
which comprise multiple levels of organisation, all of which are in constant 
states of development both internally, and with each other.8 This perspective 
allows macro-, meso-, and micro-level dimensions of a phenomenon to be 
examined to uncover key mechanisms operating within and across these levels 

6 Susan Dennison, Anna Stewart and Kate Freiberg, ‘A prevalence study of children with 
imprisoned fathers: Annual and lifetime estimates’ (2013) 48(3) Australian Journal of Social Issues 
339. 
7 Australian Bureau of Statistics, 4517.0 – Prisoners in Australia 2014, 
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4517.0>.  
8 Graham Room, Complexity, Institutions and Public Policy: Agile Decision-Making in a Turbulent World 
(Edward Elgar, 2011); Richard M Lerner and Domini R Castellino, ‘Contemporary 
developmental theory and adolescence: developmental systems and applied developmental 
science’ (2002) 31(6) Journal of Adolescent Health 122; Richard M Lerner, Francine Jacobs, and 
Donald Wertlieb, ‘Historical and Theoretical Bases of Applied Developmental Sciences’ in 
Richard M Lerner, Francine Jacobs and Donald Wertlieb (eds.), Applied Developmental Science: An 
Advanced Textbook (Sage Publications, 2005) 3; Esther Thelen and Linda B Smith, ‘Dynamic 
Systems Theories’ in William Damon and Richard M Lerner (eds.), Handbook of Child Psychology 
(John Wiley and Sons, 6th ed, 2006) 258. 
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that perpetuate cycles or which offer opportunities for change.9 Moreover, 
systems have history and these legacies shape developmental trajectories 
towards predictable paths, but are also capable of being interrupted and 
redirected.10 In short, a complex systems perspective imagines the social world 
as a “’far from equilibrium world’, where dynamic systems abrade against their 
environment, reshape it and tilt its subsequent development”.11  

Despite their complex nature, human systems have the potential to be ‘steered’ 
towards particular trajectories, if the right tools are employed to align the 
myriad individual, social and institutional factors at play.12 Thinking and acting 
systematically allows issues at specific levels of a system to be targeted and 
appropriate responses for that issue to be tailored at that level. This helps build 
sensible, pragmatic, and achievable goals for specific issues. At the same time, 
this approach allows interactional consequences of any action taken at one 
level to be anticipated or mapped across each other level of the system. This 
ensures that steps taken at one level are not ‘ad hoc’. Instead, they should 
represent deliberate actions taken to address a particular problem, which also 
operate to achieve (or at least remain congruent with) a broader agenda. 
Adopting this approach also helps to avoid conflating issues by, for example, 
imagining that an action at one level will directly resolve a problem at a different 
level.  

Nonetheless, assuming that any course can simply be set and continued upon 
in a linear fashion ignores the extent to which a systems perspective enshrines 
uncertainty. Room explains:  

Human agents reflect upon their world and are agile in re-
weaving its elements, contesting the attempts of policy-makers 
and others to exercise control, and instead seeking to drive it in 
their own preferred direction. In the social world, therefore, 
control systems are forever being imposed but also forever 
contested, exploited and by-passed.13  

This highlights a key issue when viewing social phenomena from a complex 
systems perspective. Any attempt to ‘steer’ a trajectory cannot succeed 
unilaterally. Relationships and human interactions within and across levels 

9 Ibid. 
10 Ibid, and see also Alan France, Kate Freiberg and Ross Homel, ‘Beyond risk factors: Towards 
a holistic prevention paradigm for children and young people’ (2010) 40(4) British Journal of Social 
Work 1192. 
11 Room, above n 8, 29.  
12 Room, above n 8, 239. 
13 Room, above n 8, 238-239. 
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matter a great deal as these create support for, or resistance to, changes in 
trajectory. This means that individual, community, and institutional 
engagement is fundamental. It is not purely symbolic or token.  For this 
reason, Homel, Freiberg, and Branch stress the following key factors as 
essential prerequisites for the success of community coalition-based  crime 
prevention strategies: legitimacy and voice; strategic vision; performance; 
accountability; and fairness.14 In particular, they explain legitimacy and voice as 
follows, “Power is acquired and exercised in a way that is perceived as 
legitimate, and all affected by decisions are heard and can have an influence. 
This means, amongst other things, that everyone who needs to be is at the 
table.”15 

II   INDIGENOUS OVER-REPRESENTATION FROM A COMPEX 
SYSTEMS PERSPECTIVE 

The over-representation of Indigenous people in the criminal justice system is 
the product of many varied factors. The Royal Commission into Aboriginal 
Deaths in Custody clearly articulated this view. The Commission found that 
Indigenous people were not more likely to die in custody than non-Indigenous 
people. Instead, the pressing concern was that Indigenous people were so 
significantly over-represented in custody.16 The main question therefore 
became, ‘why are Indigenous people over-represented?’ There were two main 
lines of enquiry pursued here. The first explored whether or not the criminal 
justice system operated in a racist or discriminatory manner. The second 
focused on bringing to light underlying issues (outside of the criminal justice 
system) that made it more likely that Indigenous people would come into 
contact with the system.17  

The RCIADIC engaged in an exhaustive analysis18 and made 339 
recommendations for reform at various levels, ranging from specific points 
about the operation of watch houses and other places of custody, to broader 

14 Ross Homel, Kate Freiberg, and Sara Branch, ‘CREATE-ing capacity to take developmental 
crime prevention to scale: A community-based approach within a national framework’ (2015) 
48(3) Australia and New Zealand Journal of Criminology 367, 377. 
15 Ibid.  
16 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report, vol 1 
(1991).  
17 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report, vol 3 
(1991). Volume 3 contains a comprehensive analysis of these ‘underlying’ issues. 
18 See e.g. Elena M Marchetti, Missing Subjects: Women and Gender in The Royal Commission into 
Aboriginal Deaths in Custody (PhD Thesis, Griffith University, 2005). Marchetti notes that, “The 
archival material of RCIADIC is an extensive collection of data… The RCIADIC created or 
collected about 200 shelf meters of records. It produced more than 100,000 pages of transcripts, 
together with 97 individual case reports that were each about 100 pages long.” (at 56). 
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recommendations about education, health, and political engagement and rights 
recognition for Indigenous people.19 In the 24 years since the conclusion of 
the RCIADIC, numerous other reports, enquiries, and commentaries have 
been produced, and there is a degree of constancy in the themes that arise.20 
Indigenous over-representation in the criminal justice system, together with 
other forms of over-representation and disadvantage more broadly, has its 
roots in colonial history and postcolonial race relations; in the form and 
functioning of political and social institutions and communities; and in the way 
that individual behaviour is shaped by and responds to these other 
dimensions.21 These themes map onto micro-, meso- and macro- level 
frameworks. For example, colonisation history has long-term macro-level 
impacts on the functioning of legal systems,22 and on the legal and social 
construction of Indigeneity.23 At the same time, history has shaped meso- and 
micro-levels and processes. Cultural dislocation and dispossession, and 
experiences of trauma and abuse arising from macro-level law and policy have 
shaped communities, families, and individuals.24   

Moreover, there is a deep and perpetuating relationship between these 
domains; they continue to shape each other over time. Criminal justice system 
over-representation, and other negative outcomes like lower life expectancy, 
higher rates of morbidity and mortality, and over-representation in child 
protections systems, are produced by the reinforcing and self-perpetuating 
interaction of these domains. In this way, the RCIADIC and subsequent 
enquiries reflect a complex systems perspective. They clearly demonstrated 
that over-representation is not a simple problem, but a deeply complex one. 

19 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report, vol 5 
(1991).  
20 See, for example, Human Rights and Equal Opportunity Commission, Report of the National 
Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (1997); 
Northern Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual 
Abuse, Northern Territory Government, Ampe Akelyernemane Meke Mekarle “Little Children are 
Sacred” (2007); Paul Memmott et al, Violence in Indigenous Communities (Report to the National 
Crime Prevention Branch, Attorney-General’s Department, Aboriginal Environments Research 
Centre University of Queensland, 2001). 
21 Ibid. 
22 Ibid. See also, for example, Janet Ransley, and Elena Marchetti, 'The hidden whiteness of 
Australian law: a case study' (2001) 10 (1) Griffith Law Review 139. 
23 Above n 20. See also, for example, Thalia Anthony, Indigenous People, Crime and Punishment 
(Routledge, 2013).  
24 Above n 20. See also, for example, Anna Haebich, Broken circles: fragmenting indigenous families 
(1800-2000) (Fremantle Arts Centre Press, 2000); Tony Vinson et al, Jesuit Social Services and 
Catholic Social Services Australia, Dropping off the edge 2015: persistent communal disadvantage in 
Australia (2015); and Troy Allard, April Chrzanowski and Anna Stewart, ‘Targeting crime 
prevention to reduce offending: Identifying communities that generate chronic and costly 
offenders’ (2012) 445 Trends and Issues in Crime and Criminal Justice 1. 
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Another key theme that emerges from these reports is that reform agendas 
need to be holistic and sustained.25 They recognise that initiatives that target 
only one dimension of the problem will inevitably fail, and that systemic 
change requires time. Importantly, there is a universal cry for meaningful 
engagement with Indigenous people and communities in addressing issues at 
every level of the system and at every stage of the process; from agenda setting 
through to design, implementation and evaluation. This again reflects a 
complex systems perspective on the role and value of relationships and human 
interactions across multiple levels of organization, which affirm the need for 
system processes that support self-determination. 

III   THE ROLE OF THE CRIMINAL JUSTICE SYSTEM IN 
ADDRESSING MULTI-DIMENSIONAL PROBLEMS 

Addressing Indigenous over-representation requires a justice agenda that is 
broader than the criminal justice system alone, or any institutions operating 
within the criminal justice system.26 This does not, however, mean that legal 
institutions cannot operate as key change institutions in this arena. For the 
remainder of this paper, we focus on the position of law and legal institutions 
when viewed as a component of a complex system. We use Indigenous 
sentencing courts to illustrate how legal institutions can operate to achieve 
broader system impacts. In doing this, we hope to demonstrate that there is 
potential for change in the system, if we think imaginatively and systemically, 
but take pragmatic action. 

A   Institutions and complex systems theory 

Institutions matter because they articulate and enforce the rules 
of interaction among social agents. Indeed, we may take this as a 
generic definition of institutions.27  

Law and legal institutions are a particular kind of social institution. They tend 
to be rigid; requiring strict conformity and adherence to immutable rules. In 
this respect, legal institutions are designed to be exceptionally stable and self-
perpetuating. Indeed, this is a key aspect of the rule of law; the law must 
operate in a way that is transparent and predictable. This is produced by 
adherence to legal rules, such as the doctrine of precedent, that constrain 
discretion and produce order. The legal system also claims a pivotal position in 

25 Above n 20. 
26 There is a key role to be played in other domains, such as health and education systems; 
political arenas; and social policy. Indeed, the criminal justice system itself is better understood 
as an amalgam of various connected systems, such as police, legal, and correctional systems. 
27 Room, above n 8, 31. 
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our complex social system. It demands to be at the apex of any systems 
hierarchy, because of its claim to rule. For these reasons, within a complex 
system, legal institutions are potentially less amenable to change and can 
operate as strong agents of resistance. At the same time, legal institutions are 
also highly deliberate institutions, carefully designed, constructed and 
maintained. This makes them interesting institutions to examine to consider 
how to position them to achieve a broader systems agenda, such as addressing 
the over-representation of Indigenous people.  

A complex systems perspective allows a legal institution to be seen as a 
fundamental but deeply embedded component of a complex and dynamic 
system. Because such a perspective would not view legal systems as sitting 
outside of broader systems, a complex systems approach to addressing 
Indigenous over-representation would potentially require a legal institution to 
be amenable to negotiation around both its form and content. Such a 
suggestion is often met with concern, because of the imperative to keep legal 
institutions stable. Plurality presents a risk to stability and predictability, and to 
the exercise of formal equality. At the same time, the democratic nature of our 
system requires the law and legal institutions to be adaptable and responsive to 
broader community change. If we instead imagine legal institutions sitting at 
the heart of a complex system, rather than at the apex of a hierarchy, we 
immediately recognise their systemic change potential. From such a position, 
they can be flexible and adaptive in ways that still conform to certain rules and 
ensure predictability. Processes within these institutions can link into, shape, 
and be shaped by, broader system developments and agendas. We can see legal 
institutions as serving important stewardship functions within a complex 
system; functions which utilise processes or mechanisms that are creative, 
knowledge-sharing, and which engage with individuals and communities within 
and beyond its own walls.28 

The development and operation of Indigenous sentencing courts provides a 
useful illustration of this phenomenon. Indigenous sentencing courts are 
creative adaptions of an existing legal institution, designed to achieve both 
intra- and inter-system agendas. They demonstrate the capacity of legal 
institutions to operate in creative ways to steer a complex system along a 
preferred trajectory. At the same time, they demonstrate the difficulties and 
uncertainties inherent in the journey, and highlight the interconnectedness of a 
complex system. The operation of Indigenous sentencing courts proves that 

28 Room, above n 8, 240-241. Here, Room provides a good description of the role of policy-
makers as ‘stewards’ in complex systems. Of course, legal institutions operate as stewards in a 
different way to political actors and institutions. Importantly, adaption and dynamic process in 
the legal system must be seen within the boundaries and frameworks set out by adherence to 
separation of power principles.  
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one institution cannot, in and of itself, be a complete solution to a complex 
problem. 

Indigenous sentencing courts exist in various Australian jurisdictions. Unless 
specific legislation dictates otherwise, they follow the same rules and apply the 
same law as mainstream Magistrates’ Courts, but they adopt different 
processes to do so. They tend to adopt less formal procedures, such as placing 
participants at a table instead of in traditional courtroom positions; they allow 
a greater voice to offenders and to relevant members of the offender’s 
community; and they work closely with Indigenous Elders to explore an 
offender’s offending behaviour and the suitability of various penalty options. 
Indigenous courts also tend to take more time to consider each case, and often 
facilitate additional support for offenders like ensuring they attend court dates 
and connecting them to relevant services and programs. In the end, however, a 
Magistrate retains the responsibility for sentencing the offender, and will do so 
in accordance with relevant law and precedent.29 In this way, the substance of 
the sentencing court remains stable, but its form has been adapted. There are 
various rationales underpinning Indigenous sentencing courts, but importantly, 
they were designed to respond to the over-representation of Indigenous 
people in the criminal justice system by making court processes more relevant 
and meaningful to Indigenous people.30 This has a specific and a general 
dimension; courts aim to connect with Indigenous offenders more 
successfully, but to do this they must also connect with Indigenous leaders, 
communities, and families.  

The importance of relationships and power-sharing processes cannot be 
underestimated in this context. Interestingly, although many courts are now 
supported and regulated by legislation, the first Indigenous sentencing courts 
arose from dynamic human agency operating within existing sentencing court 
structures. Magistrate Chris Vass established the Nunga Court in South 
Australia in the late 1990s without any initial formal permission from court or 
justice department authorities.31 Instead, he took this step in response to his 
concerns about the over-representation of Indigenous people in his 
courtroom, and, importantly, with the support and collaboration of Nunga 
leaders and other key stakeholders within and outside of the court system.32 In 

29 See Elena Marchetti, Indigenous Sentencing Courts (Brief 5, Indigenous Justice Clearinghouse, 
Department of Justice and Attorney-General, 2010) for a comprehensive overview of the 
operation of Indigenous sentencing courts across the country. Also Elena Marchetti and 
Kathleen Daly, 'Indigenous sentencing courts: towards a theoretical and jurisprudential model' 
(2007) 29(3) Sydney Law Review 415. 
30 Ibid. 
31 Marchetti and Daly, above n 29, 441-442. 
32 Ibid. 
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essence, he experimented with the idea that legal systems could remain stable 
and could adhere to formal rules whilst also employing creative mechanisms 
and processes to ‘steer’ trajectories. The 2010 evaluation of the Queensland 
Murri Court also reflects the way that these courts operate to achieve broader 
system goals by establishing strong relationships between relevant actors.33  
This report identified the improvement of relationships between the court and 
Indigenous communities as being a key success. The relational dimension of 
the court’s work created conduits through which services and benefits could 
flow. These were not only directly ‘justice-related’ services (such as support to 
attend court) but also more indirect supports such as connecting Indigenous 
offenders with community services and broader community support. At the 
same time, intra-system agendas were also achieved, such as improved rates of 
court appearance and greater opportunity to participate in rehabilitative 
programs. Although rates of re-offending were not yet improved, the report 
suggested that “the Court did appear well-placed to take on a more 
intervention-focused approach to dealing with Indigenous offending”.34  This 
reinforces the idea that change takes time in a complex system. 

In this way, Indigenous sentencing courts can be seen as an institution that 
effects change at various levels. They attempt to influence individual 
trajectories of individual offenders. They also, through relational connections, 
help to support community organisation and meso-level functioning. At a 
macro-level, Indigenous sentencing courts operate in a way that reinforces the 
authority and strength of Indigenous leaders and communities.35 This 
demonstrates how the thoughtful deployment of a legal institution can have 
important intra- and inter-system effects. It also reflects the complex 
interactions inherent in complex systems, which make the realisation of goals 
slow and outcomes uncertain. Nonetheless, Indigenous sentencing courts can 
be seen as serving an important role in the achievement of these goals because 
of the critical function they play in gently guiding or steering a complex system 
away from established trajectories.36  

33 Anthony Morgan and Erin Louis, Australian Institute of Criminology, Evaluation of the 
Queensland Murri Court: final report (2010). 
34 Ibid, iii. 
35 None of this is uncontroversial. The question of the institutional capture or conditionality of 
authority permitted by this kind of institution is the subject of ongoing debate. Certainly, 
authority is not permitted to be absolute in this context, and that may have its own effects at a 
macro-level. See, e.g. Marchetti and Daly, above n 29. 
36 The Murri Court was defunded in Qld in 2012. Nonetheless, the court continued to operate in 
a more limited fashion because of the strength and commitment of the stakeholders (esp. 
Magistrates and Elders). This demonstrates again the importance of relationships and human 
agency in system functioning.  The Court was recently refunded (in July 2015).  
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IV   CONCLUSION 

A challenge of a complex systems perspective is that it is difficult to map it out 
in ways that are comprehensive and complete. This statement holds true for 
the ideas presented in this paper. We have glossed over some key dimensions; 
such as a thorough exploration of the nature and form of macro-, meso- and 
micro-level interactions driving Indigenous over-representation. We have also 
presented a limited exploration of the role of legal institutions and the many 
ways in which they currently operate to achieve (or resist) the goal of lowering 
rate of Indigenous over-representation. Inter- and intra-system power 
dynamics have been largely ignored, despite the important role that these may 
play in reinforcing current trajectories, and in resisting change. We have not 
addressed the way that law operates to regulate other institutions and processes 
in the criminal justice system, nor explored how this could be harmonised or 
understood from a complex systems perspective. Perhaps most importantly, 
we have not looked closely at the tools and processes required to implement 
change from a systems perspective.37 It is clear that much remains to be done 
beyond the scope of this brief paper.  

Nonetheless, we hope to have made one important point. A complex systems 
perspective allows the problem of Indigenous over-representation to be seen 
as multi-faceted and entrenched. This perspective clearly highlights the futility 
of responses that are based on reductionist arguments, or that are unilaterally 
imposed. Instead, it demonstrates that complex problems require complex 
solutions. At the same time, a complex systems perspective allows us to see 
that entrenched and multi-faceted problems are not impossible to resolve, nor 
entirely resistant to change. Complex systems exhibit patterned behaviours, 
despite their highly complex interactions, and these patterns can be mapped. 
This means that complex systems are prone to uncertainty, but not anarchy.38 
Existing strengths within systems and the specific desires of local communities 
can be drawn on and connected up in order to pursue reform agendas that are 
both pragmatic and holistic. For example, a complex systems perspective can 
drive pragmatic actions designed to address issues arising at one level of 
organization, but which also operate to achieve holistic goals across multiple 
levels. To do this, however, attention must be paid to the processes and 

37 This is a key issue, and there is a burgeoning interest in ‘implementation science’. See, for 
example, the work of Ross Homel, Kate Frieberg, Sara Branch and others at 
https://www.griffith.edu.au/criminology-law/griffith-criminology-institute/our-programs-of-
research/creating-pathways-to-prevention; or the toolkit provided by Graham Room at 
http://people.bath.ac.uk/hssgjr/agile-policy-making-toolkit.html.  
38 Above n 8, especially the chapter by Thelen and Smith. Complex systems do not behave 
randomly, although their complexity makes their future actions or movements harder to predict. 
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mechanisms that need to be created or activated in order to align a system 
towards a common goal.  

The law and legal institutions can play a pivotal role in a complex system. 
Indeed, social systems that are shaped by liberal democratic principles keep 
legal institutions at their heart, as they are strong, predictable institutions that 
help to keep complex systems stable by “applying a shared normative 
framework and enforcing the rules of the game”.39 Nonetheless, they can 
operate in purposeful and surprisingly creative ways. Law and legal institutions 
are therefore pivotal to trajectory change, making them key (but not sole) 
players in the task of addressing Indigenous over-representation. 

39 Room, above n 8, 241. Room explains that this is an important task of stewardship within a 
complex system, but notes that this is not the only task.  




