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2.5  
Adoption

25 YEARS OF THE CRC

When Australia ratified the CRC in 1990, it marked a shift in public 
policy and service provision to a more rights-based approach for 
children. The CRC would compel legislatures to ensure that domestic 
adoption legislation made adequate provision for the wishes of 
children who were old enough to voice them. Concurrently, the 
the adoption reform movement had already worked significant 
changes in both the policy and practice of domestic adoption. Former 
provisions for ‘secret and sealed’ adoptions which had prevailed up to 
the mid-1970s were challenged from several directions and parties to 
adoption other than adoptive parents – namely mothers and children 
– were accorded more rights under these reforms. Unfortunately, the 
rights-based reforms made to domestic adoptions in the mid 1980s 
were largely ignored when it came to inter-country adoption.

Australian states and territories placed children’s rights at 
the forefront and focused on ensuring adoptions were legal, 
assessments professional, domestic relinquishments non-coercive, 
and that processes were designed to ensure the adoptive parents 
were best suited to raise particular children. National inquiries into 
the Stolen Generations, imperial child migrants, and institutionalised 
children focused attention on the failures of governments in the 
treatment of children and the marginalising of children’s economic, 
social and cultural rights (HREOC 2013; Quartly, Swain & Cuthbert, 
2013; Senate Community Affairs Reference Committee, 2001; 2007). 
Practices that enabled forced adoptions, the subject of a national 
apology in 2013, were more difficult by state control, safeguards, 
professional processes and an awareness of responsibilities 
regarding children’s rights (Fronek & Cuthbert 2013).

However, since 2005 and the report of a Commonwealth 
parliamentary committee into intercountry adoption (House of 
Representatives Standing Committee on Family and Human Services 
2005) there has been concerning evidence of a retrograde return 
towards a market approach to adoption which diminishes the focus 
on the best interests of children (Fronek 2009). 

In 2014, an interdepartmental Committee on Intercountry Adoption 
was convened to develop the Australian Citizenship Amendment 
(Intercountry Adoption) Bill 2014 which was passed into law with the 
purpose of making adoption an easier process for those hoping to 
adopt. Submissions universally expressed concerns about the erosion 
of protections for children and their rights. One outcome of these 

changes was the opening of new programs with Poland and Latvia 
where institutionalised children usually have families (Knuiman et al. 
2015). The numbers of children adopted from these countries is small 
and children are usually older with special needs. 

Contrary to stated intent, emerging evidence suggests 
that intercountry adoption has little impact on the de-
institutionalisation of children (Chou & Browne 2008). Domestically, 
there has been a rise in children adopted by foster carers, with 
the highest recorded in this decade in 2013-14 (89 adoptions). In 
New South Wales, for example, adoption functions have been 
outsourced to agencies whose philosophies promote adoption as 
a preferred option. These shifts are taking place in an environment 
of mandating adoption from care and cuts to welfare funding that 
support families, following overseas trends.

As Cregan and Cuthbert point out, the bestowing of individual rights 
on children who are unable to act on these rights by themselves 
often leaves adults to determine their best interests and to act for 
them (Cregan & Cuthbert 2014). Therefore, there are considerable 
obligations on governments to focus on the rights of children and not 
to allow these to be conflated with the interests or desires of adults, 
such as those seeking children for family formation. 

New knowledge in the last two decades paints a complex picture of 
harms and benefits concerning domestic and intercountry adoptions. 
The voices of parents who have lost their children to adoption and 
those of adult adoptees draw attention to inadequate protections 
and processes particularly overseas, the importance of identity, 
culture and the maintenance of family contact, and the lack of 
lifelong post adoption support for those affected by government 
adoption policies (Fronek 2015).

Since 2014, the global decline in intercountry adoptions has 
intensified political attention on new sources of children overseas 
and within Australia. Overall, there has been a 76 per cent decline 
in all adoptions in the last 25 years with a 9 per cent decline 
(348 to 317 adoptions) from 2012-2013 to 2013-2014 (AIHW 2014a, p. 
vi). Reasons for the decline are attributed to a range of complex 
interacting social, legal and political factors. Overwhelmingly, the 
decline is constructed as a problem in public discourse rather 
than an indication that children’s rights are being upheld: that is, 
it is a problem because those seeking children for adoption face 
challenges without due regard for the fact that fewer children 
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being adopted means more children  
are remaining within their families  
and communities of origin.

ONGOING ISSUES 
AND CONCERNS

The policy sands are shifting with 
differences between states and 
territories. Articles 7, 8 and 18 of the 
CRC promote the right of children 
to stay with their families and the 
responsibilities of governments 
to support families. Adoption cuts 
legal ties and the ‘open adoption’ 
system which focuses on information 
exchange rather than maintaining 
relationships and post-adoption 
participation, is at the discretion of 
adoptive parents. Failures with regard 
to Article 8 are related to identity where 
the preservation of a child’s name is not 
upheld in post-adoption birth certificates 
and adoptive parents can choose a new 
name for a child adopted from overseas. 

Article 18 gives children a say over 
what happens to them yet the 
emergent voices of adult adoptees in 
Australia are marginalised in Australian 
policy and practice. Research is not 
available on informed consent in 
new relinquishment processes and 
in mandated adoptions, and adoption 
information is rarely accurate or 
complete in overseas adoptions. 
Post-adoption service provision is 
inadequate and focused primarily  
on the immediate post-adoption  
phase, leaving the longer-term  
needs of adopted children and  
adults unaddressed. 

Also of concern is the practice of 
advertising children for adoption. 
Children have been advertised online, 
displaying photographs, names and 
some of their personal stories.  
This commodification of children 
breaches Articles 2 (protection from 
discrimination), 8 (protecting identity) 
and 16 (privacy) of the CRC (Chou  
& Browne 2008)

POLICY RECOMMENDATIONS

It is recommended that state, territory 
and Commonwealth governments 
provide the necessary human, technical 
and financial resources to:

1. Ensure children and their families 
are provided with effective access 
to adequate, long-term support 
services following adoption and into 
adulthood. 

2. Ensure children are able to retain 
their birth names, and are supported 
to maintain contact with their birth 
families where possible.

3. Prohibit the advertising of children 
for adoption. 

4. Limit intercountry adoption to 
countries which are signatory to  
the Hague Convention. 

5. Ensure that children’s citizenship 
from their country of birth is not 
automatically revoked on adoption. 
The adoptive parents should be 
required to opt out of retaining 
birth citizenship once provided with 
accurate information about their 
options. Negative repercussions into 
adulthood including any potential risk  
of deportation or conscription should  
be considered. 
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