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Some questions of history: prosecuting and punishing child sexual assault 

 

Mark Finnane and Yorick Smaal 

 

Introduction 

 

In January 1924, an article in the Sydney Truth newspaper alerted its readers to a spate of 

crimes against children that had recently appeared before the courts. Sexual offences against three 

girls and one boy had been committed in various suburbs around the city within a matter of weeks. It 

was shaping up to be a bad year, the paper claimed, potentially worse than 1922, which had the most 

recently accessible police data. The annual returns from the police commissioner for that year 

revealed that sexual crimes constituted ’a grave element’ of the criminal calendar with an average of 

three offences per week coming to notice. While lamenting that there were ‘no graphs or charts 

prepared by criminologists and penologists showing the rise and fall of this class of offence as 

compared to the total population each year’, the paper was at pains to point out the ‘startling’ number 

of children to be found among the victims, and to a lesser degree, among offenders: 29 juveniles were 

arrested for sex crimes in 1922. From a list of 158 sexual matters, 14 offences had been committed on 

girls under the age of 10, with another 71 on girls between 10 and 16 (almost exclusively crimes of 

carnal knowledge and indecent assault). The report did not identify the number of crimes against 

boys, but recorded22 arrests for indecent assaults on males of various ages and 10 ‘unmentionable’ 

crimes.  Added to the number of arrests, scores of other matters appeared on summons (Truth 

[Sydney], 27 Jan 1924, p. 8). Truth marshalled such evidence in calling for greater parental 

responsibilities, changes to the legislative and education system, and for the deportation of mentally-

defective migrants (for further discussion see Kaladelfos, 2010, pp. 235-58). Yet the statistics 

gathered for this campaign tell another story, one in which Australians in the first half of the twentieth 

century readily deferred to the criminal law to respond to sexual assaults against children. 

 

Historical studies of prosecution and punishment patterns for the sexual maltreatment of 

children are rare. Australian criminal justice histories like those elsewhere remain underdeveloped 

despite attention to specific areas of inquiry such as gender, which bear on the subject of child victims 

(see for example, Allen 1990; Bavin-Mizzi, 1995; Kaladelfos, 2010). Serious problems of access to 

public archives, where materials involving children are invariably closed or otherwise strictly 

controlled, frustrate scholarly efforts to assess the scope and detail of the law’s response. These 

factors are exacerbated for institutions that had charge of children – researchers have had to wait for 

public inquiries such as the current Royal Commission into Institutional Child Sexual Abuse to open 

organisational policies and practices to greater scrutiny. 
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This chapter aims to reconsider the popular assumption that mechanisms of prosecution and 

punishment for sexual offences against children are a very recent historical phenomena. While 

recognising that responses to the maltreatment of children are not always located in the court room, 

we argue that the historical volume of criminal justice responses constitute a significant index of 

social attitudes towards children. In that context, we review briefly some of the historical conditions 

for recognition of child sexual assault, the policing and justice responses that follow from its 

recognition, and conclude by considering associated problems of silence and invisibility.  

 

This paper reports preliminary results from research conducted as part of a large-scale study 

of criminal prosecution across Australian jurisdictions in the nineteenth and twentieth centuries. Our 

findings are based on 220 cases of identifiable sex offences taken to trial and involving child victims 

in the three jurisdictions of Western Australia (28 cases), Victoria (110) and Queensland (81) in just 

two years: 1900 and 1950. This data is supplemented by a study of 179 criminal depositions from 

Queensland between 1870 and 1930,1 which provide further details on the circumstances of cases that 

came to notice as well as newspaper and other archival evidence. These multiple sources of data allow 

us to sketch the broad patterns and determinants of policing and prosecution of sexual offences which 

might guide future investigations.    

 

Legal conditions     

The data we are considering here were those produced by the process of prosecuting offences 

for which the status of the child victim was progressively refined through the last two centuries. The 

colonial reception of English law meant the early adoption of severe sanctions, including the death 

penalty for many sexual offences; and some jurisdictions persisted with severe sanctions long after 

their demise in the home country. Rape of a girl under the age of 10 remained a capital offence in 

Victoria until 1949 and in New South Wales until 1955, while the corporal punishment of whipping 

was frequently urged and adopted as a penalty peculiarly appropriate to sexual offences against 

children. The prevalence of indecent assaults on young children in Victoria in 1865 prompted media 

calls for the unsparing use of the lash as an additional punishment (Age, 24 Jan 1865, p. 6). Nearly a 

century later the Victorian legislature still prescribed whipping as a penal option in cases of offences 

against the person ([Vic] Crimes Act 1957, s. 477).  

 

Offence definition also changed, as conceptions of childhood and vulnerability altered. 

Increases in the age of consent, sometimes affecting girls and boys differently, were inconsistent 

across jurisdictions, hampering effective comparison. Sexual offences against children were most 

 
1 Representing a one-in-three year sample of available depositions between 1870 and 1900 and a one-in-five 
year sample of cases for the early twentieth century. 
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commonly prosecuted under provisions defined by the age status of the child – usually offences of 

carnal knowledge and indecent treatment as the figures in the Sydney Truth article suggest. Less 

commonly, where the evidence permitted, they were prosecuted as crimes of sodomy or rape; the 

latter required the prosecution to prove the absence of consent, making conviction difficult. The three 

jurisdictions examined here each increased the age of consent in the 1890s, implementing protections 

for girls between 14 and 17 depending on the offence and jurisdiction. Even in the same jurisdiction, 

the ‘ambiguity about the definition of childhood’ was evident in different ages of consent, 

responsibility, culpability and victimisation, reminding us how much age was an unstable if central 

category in determining child vulnerability (Bates, 2012; Hetherington, 1995, pp. 128–130; 

Robertson, 2005). Statutes of limitations too differed by offence and territory, being 12 months in 

Victoria in the 1890s for crimes against girls over 12, but only  two months in Queensland in the 

1900s for the defilement of girls under the age of 14. A consequence of these variations between and 

within jurisdictions is that criminal prosecutions can be no more than a crude index of the practices 

and victimisation rates in the general community at any point in time.  

 

The punishment of those convicted of sexual offences against children was equally varied; 

debate around its severity is another index of the seriousness with which such victimisation might be 

viewed. Coterminous with amendments to the age of consent the colonies of Victoria, Western 

Australia and Queensland also criminalised incest with the severity of the offence indicated by a 

maximum of life imprisonment. The maximum for many other crimes against children could be 

significantly less; as low as two years’ imprisonment with hard labour for an indecent assault for 

example. Victoria and Western Australia also included offences by guardians, schoolmasters and 

teachers within the remit of the statute law – recognising the unique power dynamics present in such 

relationships (see Kaladelfos and Featherstone, this volume).  

   

Unlike Victoria, at the turn of the century Queensland and Western Australia codified their 

criminal law, consolidating case law and precedent.  While male-only sex in any form was outlawed 

regardless of age or consent, both the Queensland (1901) and Western Australian (1902) Codes 

criminalised assault on boys under 14 (long held in common law as the age of male physical and 

mental capacity (Smaal, 2012)).Different approaches to law for boys reflected gendered ideas about 

their physical development, as well as presumptions that older boys could resist unwanted advances 

and that ‘unnatural crimes’ were less frequent in occurrence (Taylor 1905, p. 317).  

 

The social contexts of recognition 

Criminal law was not the only response to the mistreatment and harm of children. Welfare 

intervention played a crucial role in shaping the emergence of contemporary child protection schemes 

in Australia as it did elsewhere (Ferguson, 2004; Scott & Swain, 2002). Public prosecution was 
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nevertheless a significant response; its historical volume may be taken is an index of the incidence of 

offending and the seriousness with which it was regarded. The majority of sex offences prosecuted in 

the jurisdictions we have studied involve a minor as victim or complainant. Recovering the archival 

record can be painstaking, since official statistics fail to document the victim status in those offences 

(for example ‘rape’) which might be committed against adults or minors. The sample reported here 

(220 cases documented in court registers and for which the victim status has been determined by other 

sources) provides therefore a foundation for some estimation of the extent of sexual victimisation of 

minors in the early twentieth century. Consider this calculation: extrapolating from our provisional 

sample of three jurisdictions in two years at either end of the first half of the twentieth century, there 

may have been more than 15,000 prosecutions of sex offences against children in the six main 

Australian jurisdictions over those 50 years. Such results are consistent with the findings of other 

historical studies, in Australia and elsewhere (Bavin-Mizzi, 1995; Jackson, 2000, 2015; Kaladelfos, 

2010) Although public awareness and debates about sexual and physical abuse of children waxed and 

waned over the last century, the frequency and continuity of criminal prosecution for these crimes is 

striking. This evidence suggests not only that abuse was common historically, but that it was 

recognised as harmful, prompting complaints from victims and their families or significant others on a 

scale that demanded continuing attention from police and prosecutors.  

 

How did such offences come to public notice, and eventual prosecution? Assaults against 

children in the past came to light most commonly through the complaints of victims or their siblings 

or friends to parents or other family. Mothers played the central role, but fathers too were among 

those who witnessed in court to the offences committed against their children. But fathers (very rarely 

mothers) were also numbered amongst offenders.  Nearly 10 per cent of our 1900/1950 sample 

involved charges of incest or carnal knowledge with family members – most often fathers with a 

daughter (and sometimes two). Our detailed study of criminal depositions in Queensland (1870-1930) 

reveals a higher figure of family sex crime of almost 17 per cent, including incest by brothers, but also 

other nondescript sex offences involving cousins, uncles and grandfathers that are only discovered 

with closer scrutiny of the historical record. Some incest cases came to light as a consequence of other 

inquiries, by police or sometimes medical or other non-familial personnel addressing unexplained 

pregnancies or in the course of separation proceedings (Allen 1987, p. 209). Although incest and other 

intra-familial offending did not invariably result in severe sentencing, evidence of gross abuse of trust 

or prolonged harm - especially by fathers - was likely to result in the heaviest sentences. 

 

If family were both informers and sometimes offenders, so too were acquaintances and 

neighbours. They account for almost half the 179 offences in the Queensland sample (1870 to 1930) 

making up 24 and 20 percent of offenders respectively. Non-familial status did not necessarily imply 

stranger status; defendants were regularly known to victims (and their families), who might have 
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encountered them at dance halls or other social, neighbourhood, or work locations. Some children had 

been approached by much older men – a boy accompanying a 57-year-old baker in a Brisbane street 

told police that the man had been taking him to the pictures for the previous two years ; and in the 

same year a 65-year-old Brisbane church organist was convicted of gross indecency with a choir boy 

(Courier-Mail, 14 Feb 1950, p. 5; Courier-Mail, 28 Jul 1950, p. 5).The organist had previously done 

prison time for offences against a number of boys in Sydney more than a decade before, as well as 

another term for indecent assault on an adult male (Sydney Morning Herald, 20 Apr 1939, p 4; Daily 

News [Perth], 22 Dec 1944, p. 6). Stranger offences, where offenders were previously unknown to 

victims, appear rare but when accompanied by violence, or carried out against very young children, 

whether girls or boys, were likely to meet the harshest of sentences. At the 1891 September sittings of 

the Normanton (Queensland) Circuit Court, for instance, a 28 year-old itinerant railway worker who 

snatched an 8-year-old girl from the company of her siblings in a small-town street in broad daylight, 

was given penal servitude for life for his crimes, although he later escaped his during transit to prison 

(Morning Bulletin [Rockhampton] 24 Sep 1891, p. 5).  

 

What we cannot know from this current sample is the prevalence of repeat offending – but the 

story of the church organist suggests the importance of more comprehensive study over time and 

across jurisdictions of these prosecutions for sex offences. Such inquiry is likely to uncover similar 

cases to confirm the anecdotal record that emerges from scrutiny of police records. The conviction in 

Bundaberg (Queensland) in 1914 of a 33 year-old tinsmith for the rape of a 12 year-old girl was the 

start of a continuing criminal career that saw him convicted 10 years later under another name for 

buggery of a 5 year-old boy at Walgett in New South Wales. (New South Wales Police Gazette, 1924, 

p. 158). A notorious case that resulted in eventual deportation of an English migrant from Western 

Australia in 1962 involved a man convicted of 14 sexual offences against children in Perth over an 18 

month period; he had earlier been convicted in New South Wales in 1953 for offences against two 

other children, for which he had earlier also been deported (West Australian, 11 Jun 1957, p. 3).These 

were cases involving predation of a kind that commonly triggered public scandal and condemnation, 

but which were relatively rare compared to the volume of offences arising from more familiar 

contexts. Even rarer in the historical record are cases implicating institutional contexts, for reasons we 

consider later.  

 

The punishment of offending 

Criminal justice responses to sex offences against children ranged as widely as the law and 

policing practices allowed. It would be imprudent to draw more than provisional conclusions about 

the patterns of disposition and their associated factors based on our limited sample. All the same, the 

evidence considered here discloses that sentencing rationales ranged from revulsion to exculpation.  

Even very young children might be cast in the role of tempter or temptress. In an extraordinary 
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outburst in Perth in 1911 during the sentencing of a 69-year-old man for the indecent assault of his 

step-granddaughter, a girl under 13, Judge McMillan for instance, remarked that from his experience 

‘young girls ... [were] often only too open to suggestions of that kind’  (Sunday Times [Perth], 26 Mar 

1911, p. 9).  

Our sample of 220 cases of prosecuted child sex offences includes just one sentence of capital 

punishment. But that one is striking for its exposure of an attitude perhaps more widely shared in the 

elite and middling cultures that dominated the court-room. At the country sittings of the Victorian 

Supreme Court in April 1900 23-year-old Ebenezer Miller was convicted on a charge of ‘criminally 

abusing a girl under the age of 10’ (Argus, 19 Apr 1900, p. 7). Miller had also been charged with 

buggery of two boys, a charge on which he was acquitted (Horsham Times 30 Mar 1900, p. 2). In 

spite of the girl victim being only 6 years of age, the judge in summing up noted that the child 

‘appeared to have been brought up among savages, and knew nothing about God or religion’; it was 

no surprise to the judge then when the jury brought in a guilty verdict but with a recommendation to 

mercy in this capital case, on account (the foreman told the judge) ‘of the loose surroundings and lax 

training the child got’ (Argus, 19 Apr 1900, p. 7). Closer scrutiny of the case indeed reveals that this 

was a particularly ugly and violent family context; the whole proceedings were clouded by an almost 

contemporaneous hearing of a murder charge against a friend of Miller’s for the killing of his sister, 

who was also the mother of the child assaulted by Miller (Horsham Times, 3 Apr 1900, p. 4). These 

victim-blaming reservations by the judge and jury likely contributed to the commutation of Miller’s 

death sentence to 15 years’ imprisonment. The penalty was less than it might have been but the 

longest sentence of the cases in our 1900/1950 sample (Bendigo Advertiser, 9 May 1900, p. 3).  

Declining use of the death penalty in the first half of the twentieth century (including its 

complete abolition in Queensland in 1922) is one factor likely to explain the low incidence of the 

heaviest penalty in child sex offences cases.2  In the study of Queensland (1870-1930) for example, 

there were at least 5 death sentences handed down before 1900, and one sentence of death recorded. 

But any study of the relationship of punishment to the crime must take account of the context of the 

charges preferred (including level of aggravation). Less than half the cases in the sample we have 

sampled across Victoria, Queensland and Western Australia in 1900 and 1950 received sentences of 

imprisonment after their trial.  But since about two-thirds of the cases brought to trial resulted in 

conviction, the data suggests the significance of dispositions other than imprisonment.  By 1950 it 

appears much more common for judicial discretion to be exercised in relation to less serious cases 

through release on bond, sometimes with directions to seek medical help, or in one case advice to seek 

sex instruction from a minister of religion (Courier-Mail, 16 Feb 1950, p. 7). The release on good 

behaviour bonds in the 1950 cases may reflect the fact that a good proportion of defendants were 

 
2 This proceeds on the preferment of carnal knowledge charges which did not require the absence of consent 
or a conviction by juries in rape matters but on the alternative charge of carnal knowledge.  
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young males convicted of carnal knowledge with a girl under the age of consent, but where there had 

been a relationship for some time; but suspended sentences for sexual offenders were also 

increasingly common in Western jurisdictions in the first half of the twentieth century (Radzinowicz, 

1957, p. xxiv).Where offences involved violence or gross exploitation, imprisonment remained the 

preferred penalty.  

 

Judicial and jury abhorrence of gross abuse of trust can be seen in outcomes of prosecution. 

Evidence of penetration was a significant factor when it came to calculating penalty for damage to 

victims, whether identified as physical harm to pre-pubescent children, gender inversion for boys or 

pregnancy for adolescent girls; unnatural behaviours (penetration of family members or any action 

against members of the same sex) were generally considered aggravating factors justifying more 

severe punishment. The five longest sentences awarded, all of 10 years or more in the sample of 220 

cases (1900/1950), were for cases involving very young children (two cases of 6-year old girl 

victims), incest with female children (two cases), and a case of indecent dealing with a boy under the 

age of 14.  There is some indication that sentences were shorter in 1950 in cases where the victim’s 

age might earlier have justified very severe sentencing (for example, a sentence of 7 years’ 

imprisonment for attempted carnal knowledge by a 49 year-old man of a 2-year-old girl at Beaudesert 

in 1950, with release on bond after 5 years (Courier-Mail, 25 Feb 1950, p. 3); 4 years for indecent 

dealing by a 64 year-old man with a 7-year-old girl in Brisbane in 1950, with release on bond after 

serving one year of the sentence (Courier-Mail, 3 Mar 1950, p. 5) – but further research on the trial 

evidence  as well as longitudinal sentencing patterns is required to verify this.   

 

Silent and invisible 

The data discussed here suggest a number of things about child sexual assault in recent 

historical time. First, we know that sexual offending against minors has long been the object of legal 

sanction. The extent to which this is the case has been obscured by scholarly focus on legislative 

amendment of age of consent laws without attending to the prosecution of sexual offences more 

broadly; a recent Special Report for the Australian Royal Commission on sexual offence and child 

sexual abuse legislation thus almost entirely ignores the widespread evidence of sexual offence 

prosecution before recent decades (Boxall, Tomison, & Hulme, 2014). From the middle of the 

nineteenth century, sexual offences against children could and did provoke complaint and subsequent 

prosecution. This is not to say that there were no significant changes in understanding of the child’s 

innocence or vulnerability during this last 150 years (Bates, 2012; Ferguson, 2004; Jackson, 2000; 

Robertson, 2005; Smaal, 2013). But investigation of the changing patterns of complaint and 

prosecution over this time is likely, we suggest, to confirm the seriousness with which criminal 

prosecution was pursued as a response to sex offending against children. 
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Second, in Australia sex offences against children were historically an object of policing, 

primarily by way of complaint of victims and their close associates, typically mothers, sometimes 

fathers, direct to police. Third, child sexual abuse has been the object of punishment through judicial 

processes, with heaviest sentences for severe breach of trust reserved for fathers charged with incest 

with daughters, and offences against very young children, and unnatural offences against boys. In all 

these matters, however, preferences reflecting or expressing deeply felt norms and values affecting 

age, gender, culture (class especially, expressed in terms of abhorrence of a way of life) and race have 

inflected criminal justice outcomes in ways that are very familiar in the social histories of 

contemporary Australia and like societies. 

 

But if policing and prosecution patterns highlight the things we know they also remind us of 

the behaviours and responses that never made it to the record, the matters remaining silent and 

invisible. This is not only because of a familiar thesis about criminal prosecution, that it remains only 

an index of a larger ‘dark figure’ of crime; but also because the labour of discovery of the policing 

and prosecution record proceeds in the face of archival losses or severe restrictions on access to those 

records that survive. Evidence about abuse and criminal activity in institutions is especially subject to 

both these conditions, with under-reporting of sex crime affected by the circumstances and regulation 

of institutional life and extant case files sheltered in organisational archives. Given the current and 

recent focus on institutional sexual abuse we want to conclude this chapter with some reflections on 

the conditions of disclosure and risk arising in the life of institutions. We offer these suggestions 

around three kinds of institutions relevant to Australian conditions in the nineteenth and twentieth 

century: Aboriginal missions and reserves; clubs and associations (for example scouts and youth 

clubs); and finally, the churches. 

 

Aboriginal life in Australia from the late 1890s was governed by an increasingly intrusive 

surveillance and control that has been well and widely documented (Broome, 2005; Haebich, 2000; 

Rowse, 1998). One jurisdictional effect of the ‘protection’ system in its various guises was to 

segregate those Indigenous people controlled in reserves and missions from those exempted from 

administrative control – a process particularly well documented in Queensland (Kidd 1997). Another 

was an intense management and oversight of Aboriginal lives (Blake, 2001; Haebich, 1992). These 

two effects come together we suggest in a way that both enabled sex maltreatment of children to 

become visible to state authorities, and for the state to respond to at least some of this offending by 

administrative rather than criminal justice mechanisms. Files from the Chief Protector’s office in 

Queensland demonstrate the enlivening of concern expressed over the vulnerability of some children 

on missions, with an administrative response limited to managing the identified offender by removal 

to another place, typically Palm Island (Memorandum, Chief Protector, 26 Jan 1922, Correspondence 

Aboriginal and Torres Strait Islander, Crimes and Offences 1922, Queensland State Archives 
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[hereafter QSA], A/58701).  We note here another kind of effect of the different jurisdiction created 

by ‘protection’ legislation –in 1950 the defence asked for and was granted dismissal of a carnal 

knowledge charge in Brisbane involving an Aboriginal defendant and complainant because ‘under the 

Aboriginals’ Protection Act, if a girl had reached puberty, the question of her age was not material’. 

An otherwise assiduous police prosecutor of sex offenders in Brisbane did not contest this statement 

of law and policy (Courier-Mail, 27 Jan 1950, p. 4).3 For Aboriginal children, the long-term 

consequences of such separate legal and administrative domains are arguably still being played out in 

contemporary Australia (Douglas & Finnane, 2012; McGlade, 2012). 

 

The conditions that enabled reporting of sex offences against children in Aboriginal 

communities under the ‘protection’ systems did not apply in some other institutional settings. In 

community associations for example, like the scouts movement or youth clubs, self-regulation 

probably diminished the possibility of criminal justice intervention. The breach of trust that was 

evident in offending by teachers is also apparent in cases involving voluntary associations such as the 

scouts. While there were no specific criminal law provisions targeting adult workers in such settings 

(unlike teachers in some jurisdictions), this did not mean an absence of recognition that abuse of 

children was a risk for organisations. At the Imperial Headquarters (London) of the Boy Scouts 

Association in 1924, for instance, the Chairman warned Scout Commissioners of a two-fold risk of 

immorality affecting boy scouts as well as the reputation of the movement. One was the danger of 

unsuitable men being nominated for warrants as scoutmasters; the other was the threat from 

undesirables, with reports of recent case ‘where people of good position have enticed boys to their 

places and behaved indecently’. The warning came in the wake of earlier confidential advice from the 

Chief Scout regarding procedure to be followed ‘where immorality is suspected’. The Scouts 

Association’s approach to these issues was discussed with the Director of Public Prosecutions, and 

with police who were to be consulted on the background of those seeking contact with the movement 

(Chairman Boy Scouts Association to Commissioners, December 1924, Papers Presented to, and 

Report of the Committee of Enquiry Regarding Sexual Offences, 1924-1949, QSA, JUS/121). These 

precautions operating from the top suggest a significant degree of awareness of risk of abuse of 

children both within and without institutions. There was good reason for such  cognisance - offences 

against boys in Queensland in the 1930s and 1940s included a scout master convicted of abusing a 

boy cub in 1947, an athletics coach in Rockhampton convicted of assaulting students and later 

 
3 The relevant provision was enacted in 1901 and amendment to the principal act of 1897: Aboriginals 
Protection and Restriction of Sale of Opium Acts 1901 (2 Edw. VII, No 1), s. 14. This provided for a defence to a 
charge of sexual offences against a girl under age (Criminal Code (QLD) ss. 212-215) that ‘such girl had 
developed a state of puberty; and such proof shall be an absolute rebuttal and avoidance of any averment as 
to her age’. The provision had been re-enacted in 1939 (Aboriginals Preservation and Protection Act, 3 Geo Vi 
no. 6, s. 36). It should be noted that this defence might be utilised by non-Aboriginal accused and indeed was 
inserted in 1939 into Part V of the statute, dealing with ‘Offences by Persons other than Aboriginals’. 
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charged with assault on sea scouts, a clerk assaulting a boy at the Holy Trinity Boys’ Club in 

Fortitude Valley in 1946 and numerous complaints against the founder of the Brisbane Boys Patriotic 

Club, which came to light during an inquest into his suicide in 1942 (Truth [Brisbane], 7 Dec 1947, p. 

3; Truth [Brisbane], 13 Jun 1943, p. 16; Courier-Mail, 7 Oct 1947, p. 6; Inquest file 1942, 

Depositions and findings in coroners’ inquests, QSA, JUS/N1112). We hazard the suggestion that in 

terms of institutional abuse, the voluntary sector remained more open to complaint and possible police 

action given the limited jurisdiction exercised by such bodies over their personnel, and indeed over 

the boys involved in such associations.  

 

It is by now well recognised that the conditions that facilitated some levels of disclosure of 

abuse within institutions, have been almost absent from totalising institutions such as children’s 

homes, including dormitories on Aboriginal missions and reserves, and especially church schools and 

congregations.  Even so the first two of these three types of institutions have histories of occasional 

policing and prosecution of especially notorious offenders like the ‘evangelical’ ex-Salvationist 

governor of Brisbane’s Wooloowin Boys’ Home (Truth [Brisbane], 4 Feb 1906, p. 5; Brisbane 

Courier, 19 Feb 1906, p. 4). The position of the Catholic Church, in respect of its schools, seminaries 

and congregations, appears quite otherwise. The current Australian Royal Commission is considering  

the matter yet again, but the practices and cultures that have enabled both high levels of offending and 

very limited possibilities of disclosure are well known by now from the Irish, American, Canadian 

and various other Australian inquiries (Daly, 2014; Terry, 2011). The combination of what might be 

called a ‘religious settlement’, in which historically the Catholic Church  secured a high degree of 

institutional autonomy from state control and accountability, to match its comprehensive jurisdiction 

over the personal lives and loyalties of practising believers deserves a great deal more research 

(Coldrey, 2004; Ferriter, 2009; Keenan, 2012; Marr, 2013; Parkinson, 2013). Its implications for 

silencing and rendering invisible the violence and harm done to many in its care are self-evident but 

also demand continuing historical reflection. 

 

Conclusion 

We have argued here that criminal law has long been used as a response to child sexual assaults. The 

volume and scale of prosecutions – perhaps more than 15,000 cases across the main Australian 

jurisdictions over 50 years – indicates that crimes against children constituted a significant proportion 

of the courts’ concern with sexual offences. This was the case, notwithstanding changes across time 

and between jurisdictions bringing with them shifting definitions of offending, mutable rules of 

procedure, evidence and corroboration, as well as fluctuating sentencing regimes.  Once a case was 

brought to trial, defendants were more likely to be convicted than acquitted, with the most severe 

sanctions usually reserved for offences against young children and ‘unnatural’ crimes – indecent 

assaults on boys and incest between fathers and daughters (and to a lesser degree brothers). While 
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family structures posed possible dangers for children, they also provided safeguards and oversight, 

with mothers especially, as well as siblings, recognising and responding to harm by taking complaint 

to police. 

The position in total institutions was quite otherwise. The absence of parents and friends, the 

removal of oversight and the absence access to mechanisms of direct and indirect complaint rendered 

their child inmates especially vulnerable. The closed management of church and state establishments 

removed children from the protections conferred by the public policing of wider community norms; 

the prosecution of offenders was consequently rare.  Finally there appears some evidence in the 

historical record that the voluntary sector, with limited control over its members, was more open to 

complaint and potential police action. Certainly, drawing on evidence from the administration of the 

Scouts as long ago as the 1920s, the protection of children in their care was partially informed by self-

interest and a concern for public reputation, to a degree absent from the regimes of totalising 

institutions.   

 

 


