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CHAPTER 6 

 
Australian Indigenous Sentencing Courts: 

Restoring Culture in the Sentencing  
Court Process

 
Elena Marchetti

Introduction
Indigenous sentencing courts use Australian criminal laws and 
procedures when sentencing Indigenous adult offenders, but 
they include the involvement and input of Indigenous Elders and 
Community Representatives. All courtrooms contain Indigenous 
insignia, and the court space is shifted or remodelled to make the 
hearings more conducive to discussion and for the input of Indigenous 
knowledge. Notions of restorative justice have been associated with 
processes used in these courts due to their apparent informality and 
their reliance on principles of re-integrative shaming (Dick, 2004). In 
fact, the ‘restorativeness’ of the processes goes deeper than that since the 
establishment of the courts reflect an attempt and desire to correct the 
harmful and disadvantageous impact the Anglo-Saxon criminal court 
process has had on Indigenous Australians. Since the first Indigenous 
sentencing court was established in Port Adelaide, South Australia, in 
June 1999, a number of reports and articles have been published about 
how the courts operate (Marchetti and Daly, 2005; 2007), whether 
they reduce recidivism (see, for example, Fitzgerald, 2008; Morgan 
and Louis, 2010), and how they accommodate victims (Marchetti 
2010). Although this chapter summarises these previous studies, it 
particularly focuses on the impact of the presence of Indigenous art, 
space, symbols and knowledge on a mainstream adult sentencing court 
process to determine whether or not such cultural inclusiveness makes 
any difference to the manner in which justice is administered and 
ultimately received. 
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Sentencing courts are meant to hold offenders accountable for their 
criminal behaviour, not only by imposing sentences as allowed under 
various legislative schemes, but also by the fact that they represent places 
and spaces of ‘judicial power, with the boundaries of the court serving to 
mark out the limits within which that power may be exercised’ (Mohr, 
1999, 26). Although the power to sentence is conceived under law, the 
exercise of that power must occur in a place that has been proclaimed 
to be a court. Mulcahy (2007, 385) describes the courtroom as a ‘stage 
in which space, sight lines and acoustics are crucial in assessments 
about the credibility of the speaker and the statement they are making’. 
In making proclamations or designating a place as a courtroom, there 
is an assumption that the parties before that court will recognise it as a 
place of authority and will behave accordingly. In the case of Indigenous 
Australians, their ‘acceptance’ of the Western criminal court system 
was one of necessity rather than one of choice and, until recently, any 
inclusion of Indigenous culture and claims has occurred within the 
confines imposed by the dominant Western criminal justice system 
(see, for example, Evans’ (2002) critique of land rights cases). Although 
Indigenous sentencing courts continue to operate within the dominant 
Western legal tradition and practice, their establishment is an attempt 
to create a cultural hybridity which is more meaningful for offenders 
and which moves away from the degrading, insensitive, humiliating, 
excluding, unfriendly and alienating practices of a mainstream court 
process (Tait, 1999, 33).

This chapter begins with an overview of the establishment and aims 
of the Indigenous sentencing courts in Australia and a description of 
their processes. This includes a discussion about the extent to which 
the processes reflect restorative justice principles and a summary of the 
findings of various evaluations that have been conducted of the adult 
jurisdictions of the courts. Using critical race and post-colonial theories, 
it examines what impact the Indigenous symbols and knowledge 
contained within the courts have on the participants, particularly the 
offenders. Whether or not the use of Indigenous symbols, and the 
presence of Elders and Community Representatives, can transform a 
mainstream criminal courtroom into something which is more than a 
tokenistic post-colonial gesture of inclusivity is explored by describing 
and critiquing the cultural symbolism present within the courts. The 
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analysis is supplemented by data collected from 39 semi-structured 
interviews with people who, at the time of being interviewed, were 
involved with the operation of the courts in five sites.1

Overview of the Australian Indigenous sentencing courts
Indigenous sentencing courts in Australia involve the participation of 
Elders or Community Representatives in the sentencing of Indigenous 
offenders. Although practices among the courts vary, there are some 
common elements: (1) an offender must be Indigenous (or, in some 
courts, either Indigenous or a South Sea Islander) and must have 
entered a guilty plea or have been found guilty in a summary hearing 
(except in the Northern Territory where there is no requirement that 
the offender be Indigenous); (2) the offender must consent to having 
the matter heard in the Indigenous sentencing court; (3) the charge 
must be one that falls within the jurisdiction of the mainstream court of 
equivalent level; and (4) the judicial officer retains the ultimate power 
in sentencing the offender (Marchetti and Daly, 2004, 2).

Currently, there are over 50 adult Indigenous sentencing courts 
operating in all Australian States and Territories, except Tasmania. The 
first of these courts was established in 1999 and today they operate 
under varied legislative frameworks and with differing eligibility 
criteria. Indigenous sentencing courts arose first in Magistrates’ or 
Local Courts for adult offenders, but there are now Youth (or Children’s) 
Courts in two jurisdictions, Queensland and Victoria. In Victoria, 
the adult Koori Court also operates at a District Court level. The 
main reasons cited by governments and courts for the establishment 
of these courts are to address the over-representation of Indigenous 
people in the criminal justice system (and reduce recidivism), and to 
increase the participation of Indigenous people in the justice system 
(Briggs and Auty, 2003; Magistrates’ Court of Victoria, 2003; Potas et 
al, 2003; Queensland Department of Justice and Attorney-General, 
2006). However, these were not the reasons given by Magistrate Chris 
Vass, who established the first urban Indigenous sentencing court in 
Port Adelaide, South Australia, 10 years ago. His aim was to ‘gain the 
confidence of Aboriginal people … and encourage them to feel some 
ownership of the court process’ (Marchetti and Daly, 2007, 434). 
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Most Indigenous sentencing courts in Australia are based on a 
model used by the South Australian Nunga Court. New South Wales 
and the Australian Capital Territory, however, use the Circle Court 
model, which is loosely based on the Canadian Circle Court model 
(see Green (1998) for a description of the Canadian Circle Courts), 
while the Northern Territory Community Courts use a combination 
of the Nunga and Circle Court models. The development and adoption 
of the different models resulted from discussions between magistrates 
or government representatives and the local Indigenous communities. 
The main differences between the two models are that Circle Court 
hearings (in New South Wales and the Australian Capital Territory) 
are often held in a venue that is culturally significant to the local 
Indigenous community, or in a ‘meeting room’ of the Magistrates’ 
Court, instead of the mainstream courtroom; victims have a greater 
degree of participation in Circle Courts; and the Elders or Community 
Representatives have a greater degree of participation in the framing of 
the penalty (Marchetti and Daly, 2007, 2). 

There are differences amongst the jurisdictions in relation to the 
types of offences that can be heard in these courts.2 Sexual offences 
are excluded in New South Wales, Victoria, Western Australia, and 
the two Territories. Contraventions of family violence protection 
orders or stalking contravention orders are excluded in Victoria, and 
the Northern Territory’s guidelines recommend the court exercise 
caution when dealing with cases involving violence, domestic violence 
or where the victim is a child. New South Wales and the Australian 
Capital Territory exclude certain drug offences and offenders who are 
addicted to illicit drugs. Certain violent offences, stalking, offences 
involving the use of a firearm, and offences relating to child prostitution 
or pornography are also excluded in New South Wales (Marchetti and 
Daly, 2007, 421).

Between one and four Elders or Community Representatives sit 
with a judicial officer and speak with an offender about their behaviour. 
The degree of involvement of the Elders or Community Representatives 
varies between courts, but in all courts they will speak frankly with 
the offender (Marchetti and Daly, 2007, 436). All of the courts employ 
Indigenous court workers (either within their own court administration 
or via the related department of justice) who arrange for Elders or 
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Community Representatives to appear at the hearings, liaise between 
the offender, prosecutor and victim (if they agree to participate), and 
sometimes monitor an offender’s progress after the hearing (Marchetti 
and Daly, 2004, 3). 

Although some scholars associate the courts with restorative justice 
and therapeutic jurisprudence (see, for example, Freiberg, 2005; King, 
2003), others believe that they are better viewed as being in a category 
of their own since they display different political and ideological 
aspirations to restorative justice or therapeutic jurisprudential practices 
(Marchetti and Daly, 2007, 4; see also Law Reform Commission of 
Western Australia, 2006, 125). The similarities with restorative justice 
practices are that both strive for: (a) holding offenders accountable 
in ways that are both healing and constructive; (b) improved 
communication between participants, particularly offenders and 
victims; and (c) procedural justice, in the sense that participants are 
treated with respect and are afforded the opportunity to have their 
say (Dick, 2004; Marchetti and Daly, 2007). These courts therefore 
form part of the new judicial practices that have emerged to correct 
the inefficiencies and incompetencies of the traditional Anglo-Saxon 
criminal justice system. 

However, restorative justice practices lack the political dimension 
that exists with Indigenous sentencing courts. The aims of Indigenous 
sentencing courts (as stated in legislation, protocols and guidelines) 
include notions of community empowerment through increased 
court participation, and involvement and incorporation of cultural 
knowledge. As a result, such courts have the potential ‘to bend and 
change the dominant perspective of “white law”’ and achieve ‘group-
based change in social relations (a form of political transformation), 
not merely change in an individual’ (Marchetti and Daly, 2007, 429–30). 

Restorative justice practices, on the other hand, although sometimes 
utilised for the resolution of broad political conflicts (such as in truth 
and reconciliation commissions), are primarily centred on healing 
and building relationships between the offender, the victim and the 
community (Marchetti and Daly, 2007, 441), something which was 
never one of the main aims of Indigenous sentencing courts when they 
were originally established. 
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There have been a number of evaluations conducted of the adult 
sentencing courts.3 Four have focused on the New South Wales Circle 
Courts (CIRCA, 2008; Daly and Proietti-Scifoni, 2009; Fitzgerald, 
2008; Potas et al, 2003), two on the Victorian Koori Courts (Harris, 
2006; Sentencing Advisory Council, 2010), two on the Queensland 
Murri Courts (Morgan and Louis, 2010; Parker and Pathe, 2006), and 
one on the South Australian Nunga Courts (Tomaino, 2004). Payne 
also prepared a report for the Australian Research Council, which was 
based on an ‘exploratory review’ of specialty courts in Australia (Payne, 
2005). It is not easy to compare findings since the studies are mostly 
jurisdiction-specific, and because they have all identified limitations 
in the manner in which the data were either collected or analysed. 
However, by focusing generally on criminal justice and community-
building aims,4 some comparisons or conclusions are possible.

Generally speaking, the evaluations have found that the adult 
Indigenous sentencing courts have improved court appearance rates, 
but they have not had a significant impact on recidivism (Fitzgerald, 
2008; Morgan and Louis, 2010). The only qualitative analysis of the 
impact of the courts on recidivism rates, which used data collected from 
in-depth interviews of non-family violence offenders, found that the 
participants had had positive Circle Court experiences, whether they 
desisted from further offending or not, and that ‘[m]any other facets 
of a defendants’ circumstances and their will to change’ ultimately 
explained their desistance from reoffending (Daly and Proietti-
Scifoni, 2009, 110). In relation to the community-building aims, the 
evaluations found that the Indigenous sentencing courts provide a more 
culturally appropriate sentencing process that encompasses the wider 
circumstances of defendants’ and victims’ lives, and that they facilitate 
increased participation by the offender and the broader Indigenous 
community in the sentencing process (CIRCA, 2008; Harris, 2006; 
Morgan and Louis, 2010; Parker and Pathe, 2006; Potas et al, 2003; 
Tomaino, 2004).

Colonial and post-colonial rule in the courtroom
The shift in courtroom appearance is a significant adjustment by the 
dominant non-Indigenous court system in attempting to become more 
culturally inclusive. Since colonisation, Australia’s courtrooms have 

SIC_Restorative Justice_11.indd   105 17/09/12   9:42 PM



106

Restorative Justice: Adults and Emerging Practice

reflected British and non-Indigenous Australian cultural and political 
emblems. The symbols and rituals that exist in Australian courtrooms 
are not, according to Tait (1999, 34), experienced homogenously. While 
Tait differentiates between the experiences of an offender, a victim, a 
person in a business suit or robe, or a person who is wheelchair-bound, 
the experiences also differ between an Indigenous and non-Indigenous 
person, mainly as a result of the impact of colonisation.

Prior to the Australian High Court’s decision in Mabo v Queensland 
(No 2) (1992) 175 CLR 1, it was generally accepted that Australia was 
terra nullius (belonging to no-one) when the first Europeans arrived. 
This assumption justified the view that Australia was settled rather 
than conquered when first colonised, and it assisted with furthering the 
colonial agenda to ‘define Indigenous people out of existence’ (Davies, 
2002, 274), particularly out of legal existence. Despite the High Court’s 
recognition of the existence of native title in 1992, Indigenous law (in 
the form of native title) was assimilated by the High Court in a way that 
did not disrupt the dominant Western legal system. Indeed, Watson 
(1997, 47) describes the High Court’s decision as having ‘sanctioned 
colonialism, dispossession and disempowerment of Nungas, as a 
legitimate “act of state”’. Although many believe that with the passing 
of the Australia Acts in 1986 British colonial rule over Australia ended, 
other scholars would argue that colonialism still exists by virtue of 
the Australian Government’s claim to sovereignty and by virtue of the 
inextricable effects of colonialism on the colonised society and culture 
(see, for example, Bhabba, 1985, 156–58; Davies, 2002, 274; Fitzpatrick, 
1999, 39; Said, 1978; Watson, 2000a). 

Since European invasion in 1788, there have been several government 
policy phases that have had a devastating impact on Indigenous people 
and culture, including protectionism and assimilation. Since the 1970s, 
however, there has been to some degree a shift towards the recognition of 
Indigenous rights, including the right to self-determination (Bottomley 
and Parker, 1997, 257–64). Of particular relevance to this chapter is the 
manner in which the legal system has been used to redress the injustices 
Indigenous people have been subjected to by the criminal justice system. 
Not only did the Royal Commission into Aboriginal Deaths in Custody 
find that the large number of Indigenous deaths in custody were due 
to the over-representation of Indigenous people in custody (RCIADIC, 
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1991, vol 1, 3), but more recently there have also been cases which have 
challenged the validity of mandatory sentencing laws and their impact 
on Indigenous people, and the failure of police officers to care properly 
for Indigenous detainees (see, for example, the prosecution of Senior 
Sergeant Christopher Hurley for the death of a Palm Island resident in 
November 2004: Crime and Misconduct Commission, 2009, 3). There 
have also been attempts to incorporate into the legal system formal 
recognition of Indigenous law and culture – for instance the Australian 
Law Reform Commission’s recommendations for limited recognition 
of Indigenous law (Australian Law Reform Commission, 1986), the 
recognition afforded by some criminal courts of coexisting systems of 
Indigenous punishment of offenders (McRae et al, 2009, 570–73) and, 
of course, the participation of Elders and Community Representatives 
in the sentencing process (Marchetti and Daly, 2007, 2).

This chapter focuses on the transformation of the criminal justice 
system and the extent to which such participation can decolonise or 
provide a form of ‘restorativeness’ for Indigenous offenders. Liberal 
legal ideology is limited in contemplating ‘differences’ and inequalities 
(Davies, 2002; Delgado, 1995; Fitzpatrick, 1992, 107; Graycar and 
Morgan, 1990), and some would take the point a step further, arguing 
that the law ultimately reproduces itself in its own (white) image (Davies, 
2002, 278; Watson, 2000b). Legal institutions of power assume a position 
of whiteness without acknowledging a position of humanity and without 
recognising that the dominant white culture is also raced (Dyer, 1997; 
hooks, 1992; Razack, 1998). As Moreton-Robinson, an Australian 
Indigenous academic, explains, ‘[w]hiteness remains the invisible 
omnipresent norm. As long as whiteness remains invisible … “race” is 
the prison reserved for the “Other”’ (Moreton-Robinson, 2000, xix).

According to some, it would be impossible to imagine a society 
created from a history of colonialism that could be transformed into 
a decolonised and non-raced state. Instead, what is more likely is a 
cultural ‘hybridity’ in which the coloniser both ‘affirms and excludes’ 
the colonised while continuing to ‘define itself as different and superior’ 
(Darian-Smith, 1996, 294; see also Fitzpatrick and Darian-Smith, 1999, 1). 
The Indigenous sentencing courts are an attempt to achieve this 
political transformation. However, they are more likely to fit within the 
model of a cultural hybridity by operating ‘within the framework of the 
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general law’ while at the same time reducing ‘the sense of estrangement 
many Aboriginal people feel when confronted by the non-Aboriginal 
system’ (Blagg, 2008, 128). 

Transformational courtroom practices and symbols
Following are themes which emerged from data collected during 
interviews with key court personnel and from observations of 
Indigenous sentencing courts. These relate to the impact of having 
Indigenous people present in the sentencing court, and of utilising a 
place and space which tries to be culturally inclusive.

Presence of Elders or Community Representatives
The Indigenous sentencing courts are attempting to reflect traditional 
cultural values and practices by changing not only the space in which 
a sentence hearing occurs, but by also inviting Indigenous Elders or 
Community Representatives to participate in the process. Nicholson 
(1999, 5–6) notes:

The way in which Western law governs society differs greatly 
from the indigenous experience. In the Western paradigm, Courts 
administer retributive justice and offenders are exiled from the 
society of family, friends and neighbours for lengthy periods of 
time. Indigenous Customary Law focuses on restorative justice 
where an offender is brought to a realisation of error and is helped 
through this by the support of family and friends.

The participation of Elders or Community Representatives 
incorporates some of what Nicholson describes above – their presence 
signifies both an authority figure who can appropriately shame an 
offender and help him or her to realise that what they have done offends 
not only white law but also black law. It also signifies a supportive figure 
in that the Elders or Community Representatives are usually known to 
the offender and their family, and can talk to the offender with empathy 
and an understanding of what has led them to offend. 

The current study found 82% of the interview participants believed 
that the presence of Elders or Community Representatives was crucial 
to making the Indigenous sentencing courts more culturally appropriate 
and meaningful for offenders.5 Their presence contributes a: 
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respectful third voice to tell [the offender] that what they’ve done 
is wrong. … There’ll be lawyers present or there might be police 
present, but it’s still not, it’s not the same as having an Elder, like a 
respected person in the community. 

(Interview with court Elder.) 

The presence of Elders or Community Representatives reinstates 
the court’s ‘capacity to communicate’ to a group of people who have 
historically been disenfranchised by the supremacy of the Anglo-legal 
system within which the court’s power resides (Mohr, 1999, 30). The 
‘distractions’ in a mainstream courtroom, such as the use of computers 
to record proceedings (as described by Tait, 1999, 39) are put aside or 
replaced by focusing on the discussion generated by the knowledge 
of the Elders or Community Representatives. The spoken word gains 
supremacy in a forum, which usually relies on the written word: 

With the Elders present, it’s less intimidating and [the offender] will 
tend to open up and tell you their side of the story. So you see, with 
the Indigenous defendants and normally an Indigenous victim, 
you’ll hear more about the … crime. 

(Interview with non-Indigenous Magistrate.) 

The fact that the Elders or Community Representatives know an 
offender, or their family, goes against traditional Western notions of 
justice and the requirements of impartiality and objectivity. Impartiality 
is not as much of a concern for the Indigenous representatives who are 
present since the Indigenous sentencing courts, in fact, work best in 
communities which are united and in which the Elders or Community 
Representatives take an interest in what is happening within their 
community. As one Indigenous court worker noted:

Having knowledge of the country that they’re in, such as the area 
or the region that they’re in, they may know the families of the 
defendants that are going through and they have the opportunity 
to speak positively into that person’s life and to also demonstrate 
that support and that strength to that family, to that defendant to 
let them know that there are people that care in the community and 
want to see change.

Any concerns about the selection of Elders or Community 
Representatives usually relate to conflicts of interest – for example, 
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where the offender does not recognise the Elder or Community 
Representative as being a respected representative of their community, 
or where the Elder or Community Representative may be perceived 
as favouring one side over the other, particularly in family violence 
matters. 

Black and brown faces
Normally there are no black or brown faces in Australian criminal 
courtrooms, apart from non-white defendants. In the Indigenous 
sentencing courts the offender is surrounded by black and brown faces. 
They include Elders or Community Representatives, Indigenous court 
officers, other community representatives (such as Community Justice 
Group members), an offender’s support person, and sometimes an 
Indigenous corrections officer. It has been noted that during Indigenous 
sentencing court hearings, ‘[t]he black robe appears to be deferring to 
the black face and, at the same time, Indigenous people are embracing 
portions of white law’ (Marchetti and Daly, 2004, 5). The significance 
of facing people from their own community and culture cannot be 
underestimated. Indeed, approximately a quarter of the interview 
participants expressly acknowledged the symbolic importance of seeing 
Elders or Community Representatives sitting alongside the judicial 
officer. For example:

Ordinary court is artificial. You’ve got some stranger sitting up there 
in robes, reading things, saying a few harsh words and away you go. 
… They don’t need some white man with a university degree telling 
them what’s right and what’s wrong. They need someone who’s been 
there and done that, who has their respect, telling them what’s right 
and what’s wrong. 

(Interview with non-Indigenous magistrate.)

The participants associated the respect created by the presence 
of Elders and Community Representatives, and consequential 
‘shame job’, with the fact that the offenders were ‘amongst their own 
people’ (interview with court Elder). The inclusion of non-white 
court personnel (including Elders and Community Representatives) 
transforms the courtroom into a less alienating, more meaningful, and 
more culturally authoritative forum because of the fact that Indigenous 
people are, contrary to the norm, participating in the process from 
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positions of power and respect. This is further emphasised by the fact 
that Elders or Community Representatives enter and leave the court 
with the judicial officer, a ritual which Mohr identifies as being highly 
significant (2000, 76).

Place and space
The courtroom insignia play an important role in denoting the power of 
both the judicial officer and the legal system. For example, in critiquing 
its impact on Indigenous Australians, Mohr focuses on the meaning of 
coats of arms, an Anglo-Saxon courtroom symbol seen in Australian 
courtrooms on the wall behind where a judicial officer sits or on the front 
of the judicial bench. He notes that Indigenous representatives have 
opposed the use of Indigenous animals, such as emus and kangaroos, 
which have a ‘special significance and totemic power’, on Australian 
coats of arms (2005, 14). One Indigenous protestor suggested replacing 
the native Australian animals with species that have been introduced 
into Australia by the colonisers who endorse the coats of arms as their 
symbol of authority. The protestor, as quoted in the Canberra Times, 
noted that ‘[i]t’s about taking back what’s ours … These judges, these 
coppers … are trying to use our sacred animals for their power, their 
mad power’ (Mohr, 2005, 24). 

This can be contrasted with the Indigenous symbols, which are used 
in Indigenous sentencing courts with the approval and cooperation of 
the communities in which the courts are situated. The insignia used 
in Indigenous sentencing courts include paintings, conches (shells), 
message sticks, noticeboards covered with Indigenous community 
notices, and Aboriginal and Torres Strait Islander flags. The paintings 
have often been painted by offenders who have appeared before the 
Indigenous sentencing courts and, in one court, by a non-Indigenous 
police prosecutor, whose painting symbolised reconciliation. The use 
of Indigenous insignia introduces an ‘other’ authority figure into the 
courtroom as well as the Elders or Community Representatives. But 
instead of distancing and creating an ‘otherness’ within the space, these 
symbols identify the power of the Indigenous community and equalise 
the symbols of colonial power.  

The placement of the Indigenous symbols and the degree of 
involvement of the Elders and other Community Representatives have 
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a significant impact on cultural representation within the court space. 
Paintings and other Indigenous symbols in some courts are placed on, 
or in front of, the judicial bench, although in others they sit alongside 
non-Indigenous paintings or in spaces and places which are not as 
prominent. In all courts, Elders or Community Representatives either 
walk into the courtroom with the judicial officer or are already sitting 
next to where the judicial officer sits, either at an oval, purposely-built 
table or at an elevated bench (in the case of courts adopting the Nunga 
Court model), or at strategically placed locations within a Circle (in 
the case of Circle Courts). It should also be noted that the sentence 
hearings begin with an acknowledgment of the traditional owners of 
the land on which each court sits. 

Circle Courts in New South Wales are usually held in a venue that 
is culturally significant to the local Indigenous community, instead 
of in a mainstream court. For example, in Dubbo, the Circle Court 
was previously held at Chinchilla Gardens, which is a sacred area 
recognised as being owned by the Aboriginal tribal groups in the area. 
It is now held in the offices of the Local Aboriginal Land Council to 
differentiate it from a mainstream sentencing court hearing. In Nowra, 
the Circle Court is sometimes held in the Jerringa Community Health 
Centre, which is on a former mission and which, for this reason, has 
special significance to the local Indigenous community. In New South 
Wales the sentence is ultimately ‘officially’ handed down in the regular 
Magistrates’ Court a week or two after the Circle Court hearing. The 
imposition of the sentence in the regular court occurs in an open court, 
which provides accountability to the public and also gives the offender 
time to think about the penalty. Although the ‘official’ sentence is 
handed down in a courtroom that is recognised by the Australian 
legal system as being the place of authority, this part of the process 
is considered a formality by both Indigenous and non-Indigenous 
participants; whereas the ‘serious business’ occurs within the confines 
of the Circle. 

As might be expected, the more prominent the Indigenous insignia 
and the more involvement Elders and Community Representatives 
have in the process, the greater the transformation of the mainstream 
sentencing court hearing into one that reflects the values and culture 
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of the Indigenous community associated with each court site. For 
example:

[The Circle Court is] a good little environment, a good little spot. 
… I like the idea of having the Koori Court where we say ‘oh yeah, 
you were talking to the magistrate yesterday’, where the magistrate 
sits there and he’s got his Elders sitting beside him, you know. That’s 
a powerful setting when you look at it. Wow! It looks very powerful. 

(Interview with Community Representative.)

Such symbolic prominence is more typical in regional court settings 
where the Indigenous community is cohesive and engaged, than those 
in larger cities, where the Indigenous population is often dispersed and 
more integrated within the dominant culture.

Conclusion
The traditions and symbols described above are all interrelated 
and operate together in transforming the operations of an adult 
mainstream courtroom into a forum, which, although framed within 
the dominant colonial justice system, is nevertheless laden with 
significant symbolic Indigenous cultural authority and empowerment. 
The Indigenous sentencing courts are certainly not operating within 
a traditional customary law system, but they are reflecting cultural 
values and traditions through symbols and practices that have been 
adopted after extensive consultation and guidance from each local 
Indigenous community. The use of Indigenous sentencing courts occurs 
predominantly for the sentencing of adult Indigenous offenders, with 
most jurisdictions utilising youth conferencing models when dealing 
with juvenile (Indigenous and non-Indigenous) offenders. Considering 
the importance and significance of utilising processes that are more 
culturally appropriate when sentencing adult Indigenous offenders, 
more consideration should be given to expanding the use of similar 
court models for sentencing Indigenous juveniles. 

Critics of the courts may still view the processes as colonial 
constructs that continue to dispossess and disempower Indigenous 
Australians. Indeed, Blagg (and his co-researchers) found, when 
conducting a 2004 study of the Victorian Koori Courts, that some of 
the non-Indigenous respondents believed that the ‘processes may end 
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up being more punitive and intrusive than the general courts’ (2008, 
134). Blagg notes, however, that this was not the view of the Kooris6 to 
whom they had spoken. After many years of observing and researching 
the courts, I would have to agree – the courts are overwhelmingly 
supported by the Indigenous communities within which they operate 
and although there is always scope for improving the practices, the 
courts are ‘transforming racialised relationships and communities … 
[and] operating according to a transformative, culturally appropriate 
and politically charged participatory jurisprudence’ (Marchetti and 
Daly, 2007, 443).

Unfortunately, the Indigenous sentencing courts, as with most 
innovative court practices, are often evaluated and assessed using 
narrow measures of ‘success’, such as determining whether or not such 
courts reduce recidivism (see, for example, Fitzgerald, 2008), rather than 
their impact on Indigenous community empowerment. There is also a 
premature desire on the part of government departments, which have 
funded the initiatives, to determine whether the Indigenous sentencing 
courts are ‘value for money’ and are therefore cost effective. Without 
proper comparisons with mainstream courts, and without allowing 
the Indigenous sentencing courts a sufficient amount of time to fulfil 
their aims and objectives, any assessment of their cost effectiveness is 
futile. Not only do such evaluations reflect Western values and criteria 
of what constitutes ‘success’, they also fail to acknowledge that it is 
unlikely that a court process per se can have a lasting impact on an 
offender’s future offending behaviour. Instead, there should at this 
early stage, and as a continuing point of reference, be assessments 
of whether the courts are transforming mainstream court processes 
into something that is more meaningful for everyone present and, if 
so, whether such transformations are assisting with strengthening 
and empowering Indigenous communities. Initiatives that are able to 
achieve such cultural transformations will, as the Royal Commission 
into Aboriginal Deaths in Custody (1991) concluded, have a significant 
impact on reducing the social, economic and cultural disadvantages of 
Indigenous Australians, which will ultimately assist in addressing the 
over-representation of Indigenous people in custody.
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Endnotes
1 The research was funded by a Griffith University New Researcher 

Grant. The interview data came from people associated with the 
following Indigenous sentencing court sites: Rockhampton, Mt 
Isa, Brisbane, Nowra and Dubbo. Each interview took, on average, 
approximately 45 minutes to complete. The people interviewed 
included Elders, Community Justice Group members, magistrates, 
court registrars, and Indigenous court workers. 

2 Queensland and South Australia are the only jurisdictions that do 
not have any restrictions on the types of offences that can be heard 
in their Indigenous sentencing courts (aside from requiring that 
an offence falls within the jurisdiction of a magistrates’ court). For 
jurisdictions that exclude certain offences by way of legislation, see 
Criminal Procedure Act 1986 (NSW), s 348 and Magistrates Court Act 
1989 (Vic), s 4F. The procedures of the Australian Capital Territory 
Galambany (formerly Ngambra) Circle Sentencing Court is governed 
by the Final Interim Practice Direction: Ngambra Circle Sentencing 
Court (2004), cll 14, 15: <http://www.courts.act.gov.au/magistrates>. 
The procedures of the Northern Territory Community Courts are 
governed by the Community Court Darwin: Guidelines (2005), cl 14: 
<http://www.nt.gov.au/justice/ntmc/docs/community_court_
guidelines_27.05.pdf>. The jurisdiction of the Western Australian 
Indigenous sentencing courts is not conferred or governed by any 
specific legislation or protocols, but according to interviews with 
magistrates; certain offences are excluded in practice.

3 There has only been one evaluation of the children’s jurisdiction of 
the Indigenous sentencing courts, which was of the Children’s Koori 
Court of Victoria. That evaluation has yet to be released. For some 
information about the findings of the evaluation, see: <http://www.
aic.gov.au/events/seminars/2010/borowski.aspx>.

4 Criminal justice aims include reducing recidivism, improving court 
appearance rates, and reducing the over-representation of Indigenous 
people in the criminal justice system. Community building aims 
include providing a culturally appropriate process, increasing 
community participation, and contributing to reconciliation.
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5 Of the remaining seven participants, four were Elders who were 
interviewed together and who mainly discussed community 
problems and the relationship between Indigenous people and 
the police; two were family violence service providers who mainly 
discussed the functioning of their program; and one was a magistrate 
who said that ‘occasionally the Elders may have an impact’. 

6 This is the terminology used to describe Indigenous people living in 
Victoria and New South Wales; however, for the purpose of the study 
by Blagg et al, the reference is to Indigenous people living in Victoria.
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