
The protection of indigenous art and culture in Australia:..., E.I.P.R. 2001, 23(1),...

 © 2019 Thomson Reuters. 1

E.I.P.R. 2001, 23(1), 14-25

European Intellectual Property Review
2001

The protection of indigenous art and culture in Australia: the labels of authenticity
Leanne Wiseman

© 2019 Sweet & Maxwell and its Contributors

Subject: Intellectual property
Other Related Subject: Arts and culture.

Keywords: Art; Australia; Certificates; Culture; Indigenous peoples; Labelling;

*14  The National Indigenous Arts Advocacy Association recently estimated that the Aboriginal and Torres Strait

Islander arts and culture industry generates around $200 million a year. 1  With the growing international interest in
Aboriginal and Torres Strait Islander art, it is likely that this figure will increase in the coming years. As with many other
successful arts industries, the Australian Indigenous arts and culture industry is under threat from a growing number of
fakes and rip-offs. A particular problem that faces this industry is the practice of non-Indigenous artistic works being
passed off as if they were authentic Indigenous works.

A number of different techniques are available under Australian law to protect against the increasing number of non-
Indigenous people who manufacture and sell Indigenous artefacts at the expense of the Indigenous artistic community.

These include the use of a registered trade mark; a collective mark 2 ; a certification mark 3 ; an action for passing off;

an action under section 52 of the Trade Practices Act 1974 (Cth) 4 ; or the introduction of special legislation such as that

introduced for the Sydney Olympic Games in 2000. 5  While each of these has their strengths, currently the preferred
option is for two certification marks, referred to here collectively as the labels of authenticity. The labels of authenticity

will serve to distinguish authentic Indigenous artistic goods and services from other products on the market. 6  Somewhat
paradoxically, the relative success of recent copyright actions involving Indigenous art has increased the need for such

labels. 7  This is because, in response to these decisions, pirates have shifted their attention away from the copying of
individual works to the reproduction of styles of works: a matter which is particularly well suited to an Indigenous
certification mark.

The National Indigenous Arts Advocacy Association ("NIAA") 8  recently registered the first of two proposed national

Indigenous labels of authenticity as certification marks in Australia. 9  In so doing, they are bringing to an end a process

that began some 20 years ago. 10  The labels of authenticity will be applied to goods and services that are of Aboriginal
or Torres Strait Islander origin, making it more difficult for non-Aboriginal people *15  to pass their works off as if

they were authentically Aboriginal. 11

The first certification mark, the label of authenticity, will be applied to "products or services that are derived from a
work of art created by, and reproduced or manufactured by Aboriginal and Torres Strait Islander people who satisfy the

definition of "authenticity'. 12  An artist who has successfully applied for use of the label of authenticity will be referred

to as a certified Indigenous creator. 13  The second certification mark will be known as the collaboration mark. This
mark will also be applied to "products or services derived from a work of art which has been created by an Aboriginal
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and Torres Strait person or people who satisfy the definition of "authenticity'." This label differs from the first in that it
recognises that products and services are often "reproduced, produced and manufactured under licensing arrangements

with non-Indigenous persons". 14  The collaboration mark will be applied to "products or services manufactured in such

circumstances, so long as the licensing arrangements are fair and legitimate". 15  The collaboration mark is so-named
to reflect the collaboration that has taken place between Indigenous and non-Indigenous peoples in the production of
the goods or services.

There are a number of interrelated aims of the authenticity labels. In part, the labels will help to ensure that consumers
are able to identify authentic cultural products. This, in turn, will improve the economic benefits that flow to indigenous

people from the commercial use of their culture. 16  The labels should also educate visitors and consumers about the

different styles of Indigenous art from across Australia. 17  A further advantage of the labels is that they will enhance
consumer confidence in the Indigenous arts and culture industry. As consumers become familiar with the characteristics
that the labels of authenticity certify, they will be able to make better-informed choices about the Indigenous goods and

services they purchase. 18

The labels of authenticity will be registered with respect to goods and/or services that are of Aboriginal or Torres Strait
Islander origin. The goods may include a wide range of products such as fabrics, boomerangs, coolamons, nets, traps,
seed and shell necklaces, didgeridoos, musical recordings as well as sticks and sculptured objects. The services may include

activities such as theatre, dance performances, concerts, educational and tourism programmes. 19  It is anticipated that
the main focus of the labels of authenticity, particularly the collaboration mark, will be the souvenir products market,

rather than the fine art market. 20

What are the Labels of Authenticity?

As has been seen, the label of authenticity and the collaboration mark will be registered as certification marks. Unlike

standard trade marks, certification marks do not function as indicators of origin. 21  Instead they indicate to the public

that, irrespective of their trade source, the certified goods or services possess a specific quality or characteristic. 22  In the
case of the authenticity labels, the main characteristics (rather than specific qualities) to be certified are that the goods or

services are produced by "Aboriginal or Torres Strait Islander persons" who satisfy the definition of "authenticity". 23

Certification marks operate to symbolise and promote the collective interests of groups of traders. 24  By preventing
traders whose goods do not comply with the certification process from using the mark, the integrity of those traders whose
goods are certified is maintained. By attesting to certain characteristics possessed by goods and services, certification
marks also provide consumers with information that assists them when *16  making decisions about which goods or
services to purchase.

In Australia, Part 16 of the Trade Marks Act 1995 (Cth) deals with certification marks. 25  Under these provisions, a

certification mark is defined as a "sign" 26  used or intended to be used to distinguish goods or services:

(a) dealt with or provided in the course of trade; and

(b) certified by a person (owner of the certification trade mark), or by another person approved by that person, in relation
to quality, accuracy or some other characteristic, including (in the case of goods) origin, material or mode of manufacture;

from other goods or services dealt with or provided in the course of trade but not so certified. 27
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The Trade Marks Act 1995 helps to protect the consumer interests by requiring that, in order to be registered, the

application for a certification trade mark must set out the rules by which the certification mark will be regulated. 28  The
rules aim to ensure that the process by which the certification mark will be regulated is entirely transparent to the public.
The final form that the rules take, as well as the way they are implemented, will play an important role in the way the
labels of authenticity operate.

Section 173 (2) of the Trade Marks Act states that the rules governing use of the certification mark are to include details
about:

• the persons who may be approved for the purpose of certifying goods and/or services;

• the cases in which goods or services are to be certified;

• the conditions under which an approved user is allowed to use the certification trade mark in relation to goods or
services;

• the use of the certification trade mark by the owner (if he or she intends to use it) and any approved user;

• the settlement of any dispute arising from a refusal either to certify goods or services or to allow the use of the
certification trade mark; and

• any other provisions that the Australian Competition and Consumer Commission ("ACCC") requires or permits to
be inserted.

To ensure that traders who produce appropriate goods or services are not denied use of the certification mark, the ACCC
is required to assess all applications for certification trade marks to ensure that:

(1) the applicant or approved certifiers are competent to certify the goods or services 29 ; and

(2) the rules governing the use of the certification trade mark are "not detrimental to the public", and "are satisfactory
having regard to the principles in the Trade Practices Act 1974 (Cth) relating to restrictive trade practices (Part IV),

unconscionable conduct (Part IVA), and unfair practices, product safety, and product information". 30

Some of the factors that will be taken into account when determining whether the granting of the mark would be
detrimental to the public include the likelihood of the mark being used to restrict competition, to maintain price levels

or to limit sources of supply. 31

Unless the ACCC is "not satisfied" that the application for a certification mark complies with the relevant criteria, it

must issue a certificate to that effect. 32  Once the ACCC issues its final assessment, the application is then passed to
the Registrar of Trade Marks in IP Australia (formerly the Australian Industrial Property Organisation) for the final

approval. If the ACCC refuses to grant a certificate, the Registrar must reject the application. 33

NIAA has successfully registered the first label of authenticity with IP Australia. The ACCC have indicated that, after

some amendment, 34  they were satisfied that the rules comply with the statutory test and the final approval of the
Registrar of Trade Marks has now been given. NIAA have recently lodged their application for the second label of
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authenticity, the collaboration *17  mark, with IP Australia 35  (see Figure 1). It is expected that the rules relating to the
collaboration mark will be handed over to the ACCC for examination in the near future.

Tabular or graphic material set at this point is not displayable.
NIAA will be the initial owners of the labels of authenticity. It remains to be seen whether NIAA will continue as owner

of the labels, or whether the labels will be transferred to a body specifically created for that purpose. 36  The registered

owner of the labels will have the exclusive right to use and to allow other persons, known as approved users, 37  to use
the labels in respect of the goods and services for which they have been registered. In practical terms, the owner of the
labels of authenticity will have the continuing responsibility for the promotion, marketing, policing and enforcement
of the labels.

The application fee for artists who wish to use the label of authenticity is currently set at A$30, with the labels costing
9 cents each. While for some the costs may be insignificant, for many Indigenous artists these costs may be prohibitive.
As such, the costs may influence the relative success of the label. It is unclear whether the costs will be borne by the

artists themselves, or whether financial assistance can be provided by the regional arts centres. 38  Given the growing
number of Indigenous artists and the reduced funding, these costs may impose an unwelcome and onerous burden on
many art centres.

The fees for the collaboration mark have not yet been released. Again, the issue of the cost of the labels is relevant to the
level of their adoption. As the collaboration mark will be applied for in relation to the goods or services produced, the
number of labels needed will be greater. As such, it is important that the fees are set at a reasonable level.

The certification process

In part, the success of the authenticity labels depends on the certification process: that is, the process by which the
goods and services are evaluated to ensure they possess the required characteristics. There are a number of different
ways in which the certification process could be organised. One option is for NIAA to assume sole responsibility for
the certification process. Alternatively, NIAA could authorise others, referred to in the Trade Marks Act as approved

certifiers, 39  to certify on their behalf. 40  This is the preferred option for many certification trade mark owners. A third

option is for NIAA and third-party approved certifiers to act as certifiers of the labels of authenticity. 41

One of the main problems with NIAA being the sole certifier relates to the fact that NIAA is located in Sydney. As
many Indigenous artists are located in remote regional areas, they may experience difficulties in accessing a Sydney-
based organisation. NIAA needs to be mindful of the issues that distance and isolation raise. They will also need to
ensure that there are appropriate mechanisms in place to address any problems encountered by Indigenous artists in
gaining access to the labels.

One way of ensuring that regional artists are not alienated by the scheme is for NIAA to use third-party certifiers based in
regional centres. NIAA could authorise Aboriginal or Torres Strait Islander organisations such as regional land councils
or community arts and cultural organisations to assess applications from Indigenous artists to use the labels. These local
bodies would become approved certifiers to which local Aboriginal and Torres Strait Islander artists and producers

would apply for the right to use the label. 42  This appears to be the option preferred by NIAA. 43

The third way in which the certification process could proceed is for NIAA and the regional approved certifiers to
certify the goods and services for the labels of authenticity. The issues of training and the financial implications of the
certification process will again be relevant.
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In deciding which option is best, an examination of the way other certification marks approach the issue may be useful.
A recent example of a successful certification mark that may provide guidance is the CraftMark. This mark, which
was registered as a certification *18  mark in 1999, was designed to raise the profile of Australian crafts and to make

them accessible to the business markets. 44  Where the CraftMark is applied to a craft product, this means that the item

has been "made" 45  by an accredited "Australian craft practitioner". 46  It also means that it satisfies certain quality

standards embodied in the CraftMark accreditation process. 47  Craft Australia have appointed two approved certifiers
of the CraftMark: CraftMark Australia and the Industry Review Advisory Panel. The members of the Industry Review
Advisory Panel are self-nominating and serve on the panel for 12 months. The current panel of certifiers was elected
by accredited craftspeople and retailers. The fact that one of the certifiers of the CraftMark consists of a panel which
is elected by the craftspeople may serve as a useful example to NIAA as to how the issue of who is to certify can be
dealt with.

Whatever scheme is adopted, to ensure that the certification system is working effectively and fairly, it is important that
a mechanism be set up to ensure that any disputes arising from a refusal to certify goods or services or to allow the use

of the mark are settled in a fair and efficient manner. 48  Ideally, an independent person appointed by the unsuccessful

applicant and the certifier would be the appropriate person to assist in the dispute resolution process. 49

Competency to certify

An important issue that arises with respect to the certification process is whether the certifier is competent to certify the

goods or services. 50  Given that certification marks serve as reliable indicators of the characteristics that are certified,
the person certifying the goods or services must be competent to do so. Competence to certify is usually a question of
the applicant's ability to monitor and control approved users of the mark, augmented where necessary, by inspection

and sampling to ensure compliance. 51

A programme for the training of certifiers is needed to ensure that certifiers are adequately trained to certify that the
goods and services possess the desired characteristics. This is the case whether NIAA or third parties are the certifiers.
While training programmes will require resources that may not be readily available, a percentage of the application fees
paid for use of the labels may off-set some of the costs associated with setting up such a programme.

It is unclear whether NIAA would undertake such training or whether the regional bodies would be responsible for the

training necessary to ensure that the artists' goods and services possess the desired characteristics. 52  Such training, along
with the certification process more generally, will have obvious financial consequences. It is unlikely that regional bodies,
such as land councils or local art centres, would be in a position to undertake the certification process without additional
financial assistance. The apparent lack of infrastructure has also been of concern, particularly in remote regional areas

where many of the cultural products are produced. 53  The question of where the additional financial resources needed to
fund a regionally based scheme will come from remains unanswered. One possibility is that state-based art bodies could
provide financial assistance. Alternatively, some of the registration fees paid to NIAA could be diverted to the regional
centres to provide funding assistance for the certification process that is undertaken. Despite the burdens that may be
placed on regional and local organisations undertaking the certification process, this approach is advantageous in that

it may alleviate some of the concerns that regional artists have about a Sydney-based label. 54

The relevant certifiers will also have to inspect premises where the labels of authenticity are used, to ensure proper use of
the labels. Again the CraftMark provides some guidance as to how this issue could be addressed. A number of criteria

are taken into account in deciding the suitability for accreditation for use of the CraftMark. 55  These are commercial
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track record; industry recognition; promotion of self and work; training and qualifications; collections and exhibitions

in which work *19  featured. 56  Given the nature of the characteristics to be certified for the labels of authenticity these
may, however, be more difficult to determine.

The characteristics to be certified

To be able to certify goods and services, NIAA and/or their approved certifiers must be satisfied that the characteristics
to be certified are present in the goods or services. Under the labelling scheme, there are three criteria that need to be
complied with:

(1) First, an applicant must show that the products or services are derived from a work of art created by, and reproduced
or produced and manufactured by "Aboriginal and Torres Strait Islander people".

(2) Secondly, the applicant must satisfy the relevant definition of "authenticity".

(3) Thirdly, with respect to the collaboration mark, it must be shown that the goods or services are produced under "fair

and legitimate licensing arrangements with non-Aboriginal and Torres Strait Islander people". 57

Each criterion will be examined in turn.

Who is an "Aboriginal or Torres Strait Islander person"? 58

The first criterion that needs to be complied with is that the applicant must show that the products or services are
derived from a work of art created by, and reproduced or produced and manufactured by "Aboriginal and Torres Strait

Islander people". In turn, this gives rise to the question: who is an "Aboriginal or Torres Strait Islander person"? 59

In answering this question, NIAA have adopted a three-pronged approach similar to that used by the Australian

Commonwealth Government in other contexts. 60  This approach takes into account whether the applicant is a person
of Aboriginal or Torres Strait Islander descent, identifies as an Aboriginal or Torres Strait Islander, and is accepted as

such in the Indigenous community in which the applicant lives or comes from, or which the applicant identifies with. 61

The applicant may trace descent from a different Indigenous community from that with which they identify or in which

they are accepted. 62  The way in which NIAA has approached this issue appears to ensure that the question of who is
an Aboriginal or Torres Strait Islander person will be able to be resolved in accordance with established principles.

What is meant by "authenticity"?

The second criterion that needs to be complied with is that applicants must ensure that they satisfy the relevant definition
of "authenticity". The criterion raises similar issues to those that are raised when determining who is an Aboriginal for
the purposes of the labels. The way authenticity is defined is of fundamental importance to the acceptance and success
of the national certification marks. Whatever route is chosen to decide the difficult question of the authenticity and or
cultural integrity of Indigenous goods and services, it is important that it is "accepted by Indigenous people nationally

as reflecting their notions of what constitutes an authentic Indigenous cultural product". 63

NIAA have suggested that the authenticity of Aboriginal and Torres Strait Islander artists should be determined in
relation to
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their identity with, belonging to, knowledge about, respect for and responsibility towards the works of art which they
produce. "Identity" is defined in relation to upbringing, belief, stories, cultural ways of living and thinking and knowing
what it is to be Aboriginal or Torres Strait Islander. In turn, "belonging" means to be either connected with stories about
"country", or connected with the experiences of being Indigenous in Australia. "Knowledge" is both about familiarity
gained from actual experience and also having a clear and certain individual perception of expression. "Respect and
responsibility" is about having regard for and looking after culture. It is about acting in a way which is sensitive *20  to

others and which does not exploit other peoples' identity, knowledge and belonging. 64

The attempt to define authenticity with respect to Indigenous goods and services raises a number of complex issues.
One issue that arises is how the notion of authenticity will relate to "traditional" Indigenous art. Here the concern is
that there is a tendency to see Aboriginal art that employs traditional techniques, materials and imagery, such as well-
known dot paintings, as if it alone was authentically Aboriginal. To see Indigenous art in these terms does many artists a

disservice and also reinforces public misconceptions about Indigenous art. 65  It is also problematic in that it may exclude
much urban Aboriginal art from the general classification of Aboriginal art. For urban and non-traditional Aboriginal
artists, the way authenticity is defined raises the problem that they may be stigmatised for not being "real" or "authentic"

Aboriginal artists. 66  It has been suggested that if the label is initially aimed at tourist art rather than the fine art market
that any "danger of confusing the market distinction between tourist and fine art and obfuscating the importance of

differences between regional art styles and the work of individual artists" may be avoided. 67

Another issue that arises in this context is whether to satisfy the definition of authenticity, Indigenous artists need to
comply with customary law. This arises from the fact that when painting Indigenous stories or reproducing cultural

images, artists must also comply with and respect customary laws. 68  As Janke explains,

under customary laws, the right to reproduce pre-existing designs, themes or stories is vested in the traditional custodians.
Rights to this knowledge and the authority to disclose it to others are governed by a complex social system based on
a series of qualifications, depending on descent, kinship and marriage. The Aboriginal author of a work based on a
traditional pre-existing design, theme or story holds the knowledge embodied in a work in trust for the rest of the clan.
In this way, the knowledge is collectively owned by the clan. The author must be careful not to distort or misuse this
knowledge. Although he or she is the creator of the work, he or she cannot authorise reproduction of the artwork, song

or story without observing Aboriginal customary law. 69

The recent decision of Bulun Bulun 70  reinforces the importance of the relationship between the Indigenous artist and
their community. This case involved an action for copyright infringement relating to a painting, Magpie Geese and
Water Lilies at the Waterhole, created by Johnny Bulun Bulun. As well as finding that Bulun Bulun's copyright had been
infringed, the Federal Court of Australia also held that Bulun Bulun owed his community a fiduciary duty in relation
to the stories depicted in the painting. This was because of the "trust and confidence" that arose when Bulun Bulun was

given permission to use the community's traditional ritual knowledge in the painting. 71  Had Bulun Bulun not taken
action to protect the knowledge, the court suggested that because of the fiduciary relationship that existed between Bulun
Bulun and his community, the elders of the community might have stood in his place and brought the action. However,
as Bulun Bulun had already taken action to protect the knowledge, there was no need for the court to pursue the notion

of the custodian's interest any further. 72

The Bulun Bulun decision recognises that information which is drawn from the body of Indigenous knowledge and
imparted to an Indigenous person as part of their ceremonial and artistic training is done so in the belief that it will not

be used in a manner which is inconsistent with Indigenous laws. 73  Applying general *21  equitable principles, where
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there is a fiduciary relationship between the parties, it may be necessary for third parties who deal with cultural symbols

or images contained in a work to have notice of the custodians' interest if that interest is to be preserved. 74

The principles established in Bulun Bulun in relation to Indigenous communities' interest in the proper use of images and
stories is relevant to the labels of authenticity. Given the impact that customary law potentially has on Indigenous art
and culture, it would be preferable if artists were only able to use the label of authenticity on their works where it can be
demonstrated that customary laws have been complied with. Despite the fact that NIAA are mindful of the issues that
relate to customary laws and the rights to use Indigenous images and stories, they have recognised that they are not in a
position to certify as to the proper use that should be made of such cultural symbols. The rules governing use of the Label
of Authenticity provides that where works or services purport to depict or reflect ceremony, law, knowledge dreaming
or ritual of the Indigenous owners of the land in question, then the label of authenticity must only be applied where
they were produced in accordance with any customs or law of the relevant traditional indigenous owners and where the

necessary permission has been obtained by the indigenous artist. 75  Accordingly, a certified Indigenous creator may lose
the right to use the label of authenticity if they make use of stories, symbols, styles or the like without obtaining the

necessary permission from the Indigenous people of the relevant country. 76  One way elders of Indigenous communities
may ensure customary law is upheld is to address this issue when indicating (for the three-pronged approach referred to

above) that the artist is someone who belongs to and is accepted by that Indigenous community. 77

For some Indigenous groups, authenticity involves a far broader notion than that anticipated by NIAA. For example,
some groups consider that for a didgeridoo to be truly authentic, it would need to be produced in the Kimberley region
by an Indigenous person who has the authority of that community. This is because historically didgeridoos belong to
that particular area. A similar concern may arise in relation to styles of paintings, such as the well-known dot paintings
that emanate from central Australia and the Western Desert region.

A further concern raised by Indigenous artists is that the labelling of certain works as "authentic" may suggest that goods

or services not bearing the labels of authenticity are somehow not authentic. 78  This is potentially problematic in that

artists who choose not to use the labels risk the chance of being associated with bogus or fake products. 79  The problem
here is that there may be a number of reasons why artists choose not to use the label. For example, they may believe
that their existing trade marks sufficiently distinguish their goods and services, or that they may not be able to afford the
labels. NIAA have attempted to address this issue in the rules that govern the use of the mark. Rule 10.1 provides that

nothing in these rules is intended to be used to suggest that works in respect of which the Label of Authenticity is not
used necessarily involve any misrepresentation as to their origin or authorship or that their quality or worth is necessarily
inferior to works in connection with which the Label of Authenticity is used pursuant to and in accordance with these
Rules. NIAA does not authorise or condone the making of such representations, statements or suggestions whether by
Certified Indigenous Creators or others.

Despite the existence of Rule 10.1, the label of authenticity may have a negative impact on those Indigenous artists who
choose not to use the labels.

It is important to note that, for many Indigenous artists, the notion of authorship, the way people express the origin of
their works and questions as to the responsibility for identifying the source of a work may be different from the concepts

of authorship employed in intellectual property law. 80

What is meant by the term "fair and legitimate licensing arrangements"?
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The third criterion that needs to be complied with only applies to the collaboration mark, in that it must be shown that
the goods or services are produced under "fair and legitimate licensing arrangements with non-Aboriginal and Torres

Strait Islander people". 81  What is meant by this phrase remains to be seen. However, it may be assumed that when
deciding whether the licensing arrangements are "fair and legitimate" that the inquiry should not only focus on the
remuneration paid to the artist, but also consider whether the licensing *22  contract is written in a language that is

able to be understood by the artist. 82

Relationship with existing trade marks

Many Indigenous regional bodies already have registered their own trade marks to reflect the distinctive nature of
the goods and services that they produce. For example, the Western Australian Business Council has developed an
authenticity label for Indigenous products. Their authenticity label is a standard trade mark that can be used on any

product painted, crafted, designed and produced by Aboriginals indigenous to Western Australia. 83

The extent to which the labels will be adopted by Indigenous artists who already use a trade mark to distinguish their

goods and services remains to be seen. 84  When consulted about the idea of a national label of authenticity, some
Indigenous artists indicated that they would prefer to use their own certification mark controlled by appropriate groups

recognised at the state level, rather than national marks administered by a national body. 85  If the certification process
is made into a regionally based process, it may alleviate some of these concerns.

There is no doubt that the introduction of the labels of authenticity will have an impact on those trade marks which
have already been registered for Indigenous goods or services. Understandably, the owners of the existing marks are

concerned that the reputation and value of their marks may be diluted by the introduction of the authenticity labels. 86

The introduction of the new labels may have the unintended consequence of creating a division between those Indigenous
artists who adopt the use of the label of authenticity and those who continue to use their own trade marks to distinguish
their goods and services.

Given that there are already a number of registered trade marks for Indigenous products, NIAA has suggested that
there be a dual labelling system with respect to Indigenous goods and services. In addition to the label of authenticity
or the collaboration mark, NIAA have proposed that Indigenous goods or services may have a second label attached to
them. The second label would usually be a trade or business name, or a trade mark that indicates the product's source

and quality of authenticity. 87  It appears that the other trade mark, name or promotional material may be required to
include "a description of the work of art and product or service on which it is reproduced; the name of the artist or artists

and their country, language or place of residence". 88

Regulation of the Labels of Authenticity

A successful certification mark will bring a number of benefits to the owner of the mark and the trade more generally. The
potential value that it brings to its traders cannot be underestimated. The relative effectiveness of the labels of authenticity
will depend on how the marks are implemented and the way the labelling scheme will operate. Another factor that will
influence the relative success of the certification mark is the way the mark is policed. If not done effectively, the value
of the certification mark may be lost.

The more successful the mark, the more likely it is that there will be attempts to take advantage of the mark's reputation

by fraudulently copying the mark. 89  It is highly likely that pirate copies of the labels of authenticity will be made in
an attempt to represent non-Indigenous goods and/or services as being authentically Indigenous. NIAA will need to
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monitor the industry to ensure that fake labels are identified and that those responsible are dealt with appropriately. 90

Once customers, certified Indigenous creators and members of the arts and cultural industry are educated about the

labels, they may also be in a position to assist NIAA in helping to stamp out fake and bogus labels. 91

*23  As with any trade mark, there is a possibility that the owner of the labels may need to take legal action to stop others
from taking unfair advantage of the reputation built up in the mark. In this context, the owners need to be concerned not
only with the potential misuse by the public, but also with potential misuse by approved users. Once it is widely known
that action will be taken against people who use the labels of authenticity in an improper way, consumers will be in a

better position to place their trust in the labels. 92  It will also serve as a deterrent to others.

To ensure that the labels are only used by those who are eligible to do so, the owner of the labels of authenticity have
a number of options available to them. Where there has been use of an authenticity label that is "substantially identical
with" or "deceptively similar to" NIAA's label of authenticity, one avenue is to sue for infringement of the certification

mark. 93  Where there is direct copying of the labels, or an attempt to pass off goods and services as if they were the
labels, NIAA may also be able to bring an action for passing off, or for misleading or deceptive conduct under section

52 of the Trade Practices Act 1974 (Cth) or under the relevant state fair trading legislation. 94

To ensure the success of the labels, NIAA should not assume sole responsibility for ensuring that the labels are used
properly. The art and culture industry and the approved users (including the certified Indigenous artists) more specifically
will also have to take responsibility for maintaining proper use of the labels. Care must be taken to ensure that the labels
are only applied to the goods and services that have been certified.

A practical issue that faces certified Indigenous creators is the ability to protect their labels from misuse by others. 95

This is particularly the case in relation to artists who are located in remote regional areas with little infrastructure and
who may have difficulty storing and protecting the labels once granted to them. In this situation precautions need to be
taken to ensure that other artists do not misuse them. One possible solution is for regional art centres to assist in the
storage of the labels. However, this again has resource implications.

Another method NIAA may use to strengthen the control they have over the way the labels are used is for them to
specify the situations where the labels of authenticity cannot be used. This is a technique successfully used in relation to
the CraftMark. For example, to ensure that consumers are not confused or misled, the rules governing the use of the
CraftMark provide that the CraftMark should not be used when products are on sale at a street or community market, or

if the items produced differ greatly from the work for which the practitioner is known at the time of accreditation. 96  The
CraftMark rules also provide for a number of items to be specifically excluded from displaying the CraftMark Australia
label. These include products not made by an Australian citizen or resident, products that are entirely factory-made and

items copied from another person's designs without authorisation. 97  Perhaps NIAA could identify other circumstances
(as has been done in Rule 4.1) where it would be inappropriate for the labels to be used further to control uses of the mark.

Education

To ensure the effectiveness of the mark, the owner of the labels will be responsible for public education campaign

necessary for acceptance of the mark. 98  It is important that the public, the relevant industry bodies and consumers come
to know the characteristics that the certification mark represents. To this end, the owners of the label of authenticity will
need to embark on both an international and national campaigns to educate consumers who want to purchase Indigenous

Australian art and cultural products and services. 99
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Other strategies to be used in conjunction with the Authenticity Labels

While it is likely that the labels of authenticity will raise the profile of Indigenous artists and help to ensure that *24

that they are appropriately remunerated, 100  it has to be recognised that the labels will only provide limited protection to
Indigenous artists. Their primary role will be as a tool to educate the public about Indigenous art and culture. It is unlikely

that the labels would, by themselves, be able to stop the production, importation or export of forgeries. 101  Therefore it
is necessary for other strategies to be employed alongside the labels to strengthen the position of Indigenous artists.

One strategy that may assist in increasing the protection of Indigenous arts and culture is for galleries and shops selling
Indigenous works to form a peak body to regulate the industry. One of the problems associated with fakes and rip-offs
of Indigenous culture is that some shop or gallery owners knowingly present Indigenous works for sale as if they were

authentic when it is known they are not. 102  If a peak body was established to oversee the Indigenous cultural industry,
responsibility could be given to them to introduce protocols or codes of conduct to ensure that ethical practices are upheld
within the galleries. If an industry organisation is formed, one option would be for it to register its own collective mark.
The purpose of such a collective mark could be to show that the protocols sold in the galleries are made by Indigenous

producers who are members of an Indigenous cultural organisation. 103  The mark would not necessarily endorse the
level of quality of services provided by members of such an association, other than indicating that the requirements of the

association had been met. 104  However, where the association has some sort of qualitative criteria for entry as a member
(such as industry standards, protocols, or codes of conduct), the collective mark might also function as a guarantee of

quality that is assured by the rules governing membership of the association. 105  Put simply, a collective mark may also
function as a certification mark where the association has certain standards that must be attained before membership
to that association is granted.

Another strategy that may assist in the regulation of the industry is for NIAA to introduce a system of gallery or shop
accreditation. A gallery or shop that is able to gain accreditation may be relied on by consumers as being a reliable
source of Indigenous artistic products. One situation where shop accreditation has been successfully used is in relation
to the CraftMark. For a shop or gallery to qualify for CraftMark accreditation, not only must its business and the craft
work it sells be marketed effectively, but also the shop or gallery must have Australian craft as 25 per cent or more of
its total arts/craft turnover and 25 per cent or more of its total stock. The shop or gallery must also stock work made
by CraftMark-accredited craftspeople and be in a position to provide the names of three referees who can verify the
turnover and goods in stock and comment on the business' viability and professionalism. Accreditation is recognised by
the use of the CraftMark sticker, labels and signage that are either attached to the craft or on display at the point of

sale. 106  If shops and galleries selling legitimate Indigenous products could be accredited, it is likely that the number of
outlets where fake Indigenous products are sold would reduce over time.

While there is currently no official intention to register the labels of authenticity as certification marks outside Australia,
the possibility of foreign goods or services claiming to be Indigenous being imported into Australia is a real one. One
avenue that could be pursued is for the owner of the labels to form links with Indigenous organisations outside Australia

to control the misuse of Indigenous arts and culture. 107

Another option worthy of consideration is for Indigenous groups and the industry as a whole to lobby for legislative
change. Rather than re-examining the more traditional means of protection such as copyright and heritage laws, perhaps
an additional legislative approach is needed. One option may be to introduce legislation that requires products or services
that imitate Indigenous arts or culture to be labelled as such. Under such a scheme, the onus of labelling would fall on the
pirates rather than the Indigenous artists. For example, in Canada, both the Department of Indian Affairs and Northern
Development and the National Indian Arts and Crafts Corporation have investigated possible legislation to ensure that
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imitations of Inuit art are labelled as such. 108  Similarly, in the United States producers of native American products
succeeded in having new legislation introduced which requires that material resembling older American Indian products

state the country of origin on the label. 109

Conclusion

The introduction of the labels of authenticity marks an important step forward in the struggle for better protec *25
tion for Indigenous art and culture in Australia. The authenticity labels have the potential to control the trade in non-
authentic Indigenous arts and culture and also to strengthen the position of Indigenous artists. In so doing, the labels
may increase the economic returns to the Indigenous community, as well as heightening public awareness and consumer
confidence in Indigenous art and culture. Ultimately however, the success of the labels will depend on how well they are
implemented, regulated and policed.
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comply with the Woolmark rules. Criminal cases have recently been commenced in India with police
raid uncovering evidence of improper use of the Woolmark. NewsNet, "The Woolmark Company",
<http://www.wool.com.au/news/global/gwool23.htm>.

90 In the rules governing use of the labels, NIAA have provided that only NIAA can reproduce the
label of authenticity. An Indigenous certified creator may reproduce the label of authenticity but
only with the express written permission of NIAA (Rule 5.2).

91 The Woolmark Corporation, for example, relies on a network of informants who are vigilant and
can identify improper uses of the Woolmark. Rule 5.5 provides that where a certified Indigenous
creator becomes aware of any unauthorised use of the label of authenticity it will bring it to NIAA's
attention. No action may be taken by a certified Indigenous creator but it is expected that assistance
will be given by them to NIAA to bring infringement or other actions.

92 It has been suggested that "there would appear to be considerable difficulty in administering such a
scheme and its policing". Department of Aboriginal Affairs, n. 65 above, p. 314.

93 s. 120 (1) of the Trade Marks Act 1995 (Cth) provides that a person infringes a registered trade mark
if the person uses as a trade mark a sign that is substantially identical with or deceptively similar
to the trade mark in relation to goods or services in respect of which the trade mark is registered.
Note also s. 120 (2) and (3) of the Trade Marks Act 1995 (Cth) and the defences contained in s.
122. Remedies are provided for in s. 126 of the Trade Marks Act which include an injunction and
damages or an account of profit.

94 s. 52 of the Trade Practices Act (1974) (Cth) provides: "A corporation shall not, in trade or
commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive." The



The protection of indigenous art and culture in Australia:..., E.I.P.R. 2001, 23(1),...

 © 2019 Thomson Reuters. 18

state Fair Trading Acts provision mirrors s. 52 but is applied to conduct by individuals rather than
conduct engaged in by corporations. A potential infringer, though, may raise an interesting defence
and that is that Pt 16 of the Trade Marks Act 1995 (Cth) dealing with certification marks may be
constitutionally unsound. See for a discussion of this point, Elkington, Hall and Kell, Trade Marks
Law in Australia (1999) pp. 192-193; Lahore, n. 30 above, at [50,225] and S. Ricketson, The Law of
Intellectual Property (1984), p. 659. However, contrast the recent High Court decision of The Grain
Pool of Western Australia v. The Commonwealth of Australia [2000] H.C.A. 14.

95 NIAA's Certification Rule 4.4 provides that a certified indigenous creator cannot license, authorise
or consent to others affixing the label of authenticity to works which are authored, or produced in
whole or in part by non-Indigenous persons.

96 For example, if they cease to be a glass artist and begin to make furniture. Conditions of Use of
CraftMark Australia, para. 4.

97 ibid.
98 For example, the Woolmark Company has a worldwide network of offices and offers extensive

services to its licensees such as consumer advertising and promotion, product and range
developments, colour and yarn, fabric and style forecasting, ticketing and labelling, quality
assessments and control, international consumer and market research information, commercial
testing and environmental services. The Woolmark Company, Woolmark Licensing, >http://
www.wool.com.au/global/commerical.index.html>.

99 C. Bonney, "A Label of Authenticity" (1998) NIAA News 1. The Label of Authenticity Registry
proposes to develop marketing and promotional strategies which could include pamphlets, television
commercials, programmes, videos and small booklets to be distributed to community art centres;
arts and cultural centres; ports of entry for all incoming tourists; tourist information centres;
retail outlets which agree to stock goods and services using the label of authenticity; international
embassies, industry and trade commissions and major art and cultural events. NIAA Discussion
Paper, n. 11 above, at 8.

100 M. Annas, "The Label of Authenticity: A Certification Trade Mark for Goods and Services of
Indigenous Origin" (1997) 3/90 Aboriginal Law Bulletin 4 at 5.

101 Farquhar, n. 84 above.
102 Such an organisation could be known as the Indigenous Cultural Industry Association Janke, n. 63

above, pp. 75-76 citing S. Bellear, "Guarding our Past facing our Future", paper presented to the
Conference of Indigenous Peoples Intellectual and Cultural Property, Friday November 26, 1997.

103 "The function of a certification mark is to indicate that goods or services comply with certain
objective standards (concerning, for example, material safety or quality); whereas the function
of a collective mark is to indicate who is entitled to use the mark (for example, members of the
association which owns the mark)". R. Annand and H. Norman, Blackstone's Guide to the Trade
Marks Act 1994 (1994), p. 225.

104 Janke, n. 63 above, pp. 75-76.
105 Annand and Norman, n. 4 (2nd ser.) above.
106 The CraftMark is used on individual craft items, advertising, promotion, retail outlets, stationery,

marketing materials and journal articles. The size requirements of the CTM are governed by the
articles or establishment on which the CTM is displayed; limitations are placed on the reproduction
of the CTM in specific PMS colours as registered. The figure for use of the CTM remains $135 for
retailers and $35 for practitioners. This fee was to remain in effect until April 2000. Conversation
with J. Mors, Program Manager of CraftMark, Australia.

107 Again the Woolmark Corporation provides a useful example.
108 "The Igloo Tag, Inuit Art World" (1990/1992) 5/4 Inuit Art Quarterly 57.
109 One possible disadvantage of this legislation is that while it would protect the producer from foreign

imitations, it would not protect the producer from fakes that were produced within the United
States. ibid.

© 2019 Sweet & Maxwell and its Contributors
E.I.P.R. 2001, 23(1), 14-25

End of Document © 2019 Thomson Reuters.


