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Introduction 

Services Agreed Upon 
 

This report constitutes the full deli e  of the U i e sit  of Mel ou e s se i es, as ag eed upo  i  
the Research Consultancy Agreement between the University of Melbourne and the Victorian Law 

Reform Commission. Consistent with the two-stage nature of the agreement, this document 

contains the Final Report of the contract. 

A  i itial scopi g exercise to ap out i  detail the decisio  tree  u derpi i g the curre t situatio  
and proposed reforms, including identification of relevant data and data gaps. The first step in this 

process would involve Alex Avery spending some time with Nina Hudson at the VLRC to map out the 

steps in the process. We will provide a short document outlining and explaining this decision tree, 

and an assessment of our capacity to estimate the cost implication of the proposed reforms, with the 

available data.  

Subject to written confirmation from the VLRC (provided 7-3-14 via electronic mail), we will use all 

data provided by Nina Hudson to estimate the cost implications of the proposed reforms, using the 

agreed decision tree. We will produce a short report (approx. 20-25 pages) summarising our findings, 

and detailing any assumptions and caveats. 

Background 
 

Currently if the issue of fitness to stand trial is raised in Victoria, it must be remitted to the County or 

Supreme Court for the issue to be determined by a jury. 

It is current law in Victoria that a jury has to make a formal finding as to the fitness of the accused to 

stand trial, even if both prosecution and defence agree that they are unfit. Only a jury can make this 

formal finding. If a jury finds that the accused is unfit to stand trial, then the matter is sent to a new 

jury for a special hearing.  

Some other jurisdictions have removed the requirement for a jury and decided that the finding can 

be made if prosecution and defence agree, or given a judge alone the power to decide it. In Victoria, 

a p oposal fo  e a li g the Magist ates  Cou t to e a i e uestio s of fit ess to sta d t ial is ei g 
examined by the VLRC. This proposal is the subject of our analysis.   

Economic Considerations for the Proposed Reform 
 

With respect to the proposal from the VLRC, removing the requirement for a jury could keep matters 

with one judge in the Magistrates  Court rather than having them remitted to a higher court with 

associated costs and delay. Gi e  the u e t i a ilit  of the Magist ates  Cou t to espo d to 
questions of fitness to stand trial, or mental impairment at the time of the alleged offence, a 

suggestio  of i easi g the s ope of the Magist ates  Cou t has een raised.  

Currently, any question of mental impairment or fitness to stand trial results ultimately in the 

formation of at least one hearing before a jury to determine fitness to stand trial. The formation of a 

jury is a costly and potentially unnecessary process. Were the Magistrate able, through an 
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appropriate level of involvement with mental health experts, to assess the fitness and mental 

impairment of the accused, a cost saving could potentially be realised. Furthermore, were this 

alternative to be exte ded to the Child e s Cou t, g eate  ost sa i gs ould potentially be realised. 

While outside of the scope of this analysis, such streamlining would additionally act to reduce the 

mental stress on the accused; through removing the distress of exposing their mental health issues 

to an invasive debate in front of a panel of jurors.  

Th ough etai i g the ase i  the Magist ate s o  Child e s  Cou t, a li itatio  to the length of 

orders is also a relevant consideration. The current model allows for indefinite orders, and there is a 

large variation in time spent in custodial and non-custodial orders. This effect on cost is considered 

separately to the effect on cost for the proposed changes to the judicial process.  

Modelling the Proposed Reforms 
 

Given the complexities of the current legal model, it was vital to model the current system to 

identify key cost drivers and areas in the current model that exhibit wide variation in time states.  

The models for Adults and Children are detailed in Current/Proposed Model - Adults and 

Current/Proposed Model - Children, found on Pages 8-11, respectively. Such models represent 

conceptual decision trees for a defendant progressing through the current legal system.  

Through conducting a modelling exercise of the proposed reforms, it becomes apparent that the 

proposed model eliminates the jury-based time variable (and subsequently cost variable) – as the 

Magist ate s Cou t has ee  e a led to take o  the ole of dete i i g fit ess a d pote tiall  
mental impairment, which currently requires the formation of a jury.  The formation of the jury adds 

to the variability in cost, time and resources, and we suspected that this variability would constitute 

a key cost driver in the current system.  The proposed models for Adults and Children are detailed in 

Proposed Model - Adults and Proposed Model - Children, found on Page 9 and Page 11, respectively. 

These models represent the alternative conceptual decision trees for a defendant progressing 

through the proposed legal system.  

Parameters involved in these models are detailed further under Cost Data Employed to Model Costs, 

Generating Probability Data to Model Costs and Underlying Assumptions in Model.  

Given the nature of the modelling required to compute costing, the process has been represented 

diagrammatically through a decision tree model. In practice, the costs were computed through a 

separate model, known as Markov modelling, and the results applied to the decision tree. A Markov 

model enables the inclusion of time-variant states; which, given the wide variation in time spent in 

trials involving a jury, is a requirement to facilitate such an analysis.  
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Models 

Notes on Presentation of Models 
 

Due to the wide range of states that the accused can transition through, decision-tree models 

become large and difficult to format for publication. The pages that follow include thumbnail 

versions of the current and proposed models, for both Children and Adults.  A3 versions can be 

found in the Appendix.   
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Current Model – Adults 
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Proposed Model – Adults 
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Current Model – Children 
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Proposed Model – Children 
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Methodology 
Cost Data Employed to Model Costs 
 

To facilitate a cost comparison, data reflecting costs and throughputs in the system were required. 

These data have been used to provide an estimate of the cost of each outcome in our modelling, as 

well as a prediction of the proportion of the cohort that would be affected by implementation of the 

proposed reform. Examining the cohort with a view to estimating the volume of cases affected by 

the proposed reforms allows for any net-widening effect to be identified and explored. The financial 

implications of any net-widening effect are discussed further under Financial Implications of Reform.  

Through collaborative effects with other public bodies, it was possible to identify, with a large 

degree of certainty, specific cost data. Due the confidential nature of these data, data tables and 

intermediate calculations have been omitted from this report. Where no data were provided, on 

instruction from the VLRC, estimations were employed.  

Further cost variables were able to be derived from their dependency upon these aforementioned 

data. For example, the daily cost of a t ial i  the Magist ates  Cou t is a function of Magistrate 

Wages, Magistrate Staff wages, Victorian Legal Aid (VLA) Costs, Victorian Police Prosecution (VPP) 

Costs, Expert Evidence and Reports costs.   

Given the large ongoing cost of placing the accused on a custodial supervision order (up to $200,000 

annually; see Cost Impact on Orders by Magistrate), the fact that the proposed model places 

limitations on the maximum length of custodial orders creates clear comparative savings to the 

current model – particularly where orders would otherwise be indefinite (although historical data 

indicates this is very rarely imposed in practice). The magnitude of such potential savings would 

probably dwarf any cost savings achieved through alterations to the court process itself. Given this, 

the financial impact of reform outside of the court process has been analysed separately. The cost 

difference between current and proposed models for adults is detailed in Comparative Cost Results – 

Adults, and the cost difference between current and proposed models for children is detailed in 

Comparative Cost Results – Children.   

Generating Probability Data to model costs 
 

In developing the proposed models, a distribution of cases in which mental impairment and fitness 

to stand trial were raised was applied. This distribution was derived from a CMIA orders database, 

and the same distribution was applied to the current model. Effectively, this provided an underlying 

assumption that changing the judicial process would have no net widening effect. In practice, this 

may not hold true, and a net widening effect may result. While a calculation of the prediction of the 

exact scale of the potential net widening effect is beyond the scope of this report, predicted cost 

implications of varying degrees of net widening have been calculated, and discussed in further detail 

in Financial Implications of Reform.  
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Data Quality 
 

Due to variations in resources required per case which progresses through the legal system, any 

modelled outcomes are expected to have a range of variability. While every attempt was made to 

ensure that outcomes were modelled accurately and uncertainties minimised, the estimated cost 

result figures are based upon the provided data.  

Data were provided through various public bodies, and due to the novelty of the requests, some 

provided data were estimates. Due to the confidential nature of the data, case-specific data were 

de-identified before delivery, and overall values, not point-estimates were employed to calculate 

average costs for each potential process.  

It should be noted that the absence of a routine data collection process within the justice system is 

of concern. Data provided from the aforementioned bodies was, in various cases, an approximation, 

and in some cases, what might have been considered routine data was unavailable. Without the 

collection of data, it is not possible to measure outcomes, or examine the effectiveness of an 

intervention. When implementing reforms, the effectiveness of such reforms cannot be quantified 

without access to accurate databases.  While sufficient data were provided for our analysis, poor 

data quality increased the variance, because estimated data were considered to have a degree of 

uncertainty, and modelled as such.  

Underlying Assumptions in Model 
 

To enable a comparison between the current and proposed models, a set of fixed assumptions was 

applied to each model. These assumptions are detailed below. These assumptions, combined with 

provided historical data regarding costs and outcomes, were applied to the decision trees detailed 

previously. Assumptions and data were provided by the VLRC.  

Assumptions for both adults and children: 

 Only one offence to be trialled  

 The Office of Public Prosecutions is responsible for prosecution in the County Court, and the 

Magist ate/Child e s Cou t Co ittal Hea i g 

 Victorian Police Prosecutors p ose ute i  Magist ates  Cou t a d Child e s Cou t  
 Victorian Legal Aid represents accused in all courts 

 For each hearing, two psychiatric/psychological reports are generated  

 A contested case will last approximately five days in hearing; one day in uncontested 

 Upon fitness being raised, two juries and two hearings would be required to determine both 

fitness and criminal responsibility 

Assumptions for adults: 

 Issues of fitness and mental impairment were most likely to be raised in combination, then 

fitness alone, then Mental Impairment alone (assumptions based upon historical data) 

 Most adults who raise fitness are found unfit (based upon historical data) 

 Where the issue of mental impairment is raised, most people are found Not Guilty by Mental 

Impairment, and this is commonly determined by consent by a judge instead of a jury 
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 Where the defence of mental impairment is contested, jury mostly find people guilty 

 Majority of adults subject of findings are placed on a supervision order (based upon 

historical data) 

Assumptions for children: 

 Most children raise issues of fitness only (based upon historical data) 

 Defence of mental impairment is very rare, however, if raised, not all children are found 

unfit  

 A near majority of all children who become subject to findings in higher courts get placed on 

a non-custodial supervision order  

It should be noted that the cost of the proposed changes to the court process are considered 

separately to the cost of the proposed changes to orders.  
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Research Findings 
Comparative Probability Distributions - Adults 
 

Mean costs were calculated through a statistical procedure known as 1st order Monte Carlo 

si ulatio , ith o e thousa d t ials pe  odel. This si ulatio  e plo s o e thousa d a do  
alks  th ough ea h odel, the esults aptu e a  pote tial ho e e  u likel  out o es. Mea  

values are provided with a standard deviation; a measure of variability within the dataset. The 

likelihood of each pathway being taken was determined from provided historical data, and an 

incorporation of the assumptions detailed previously.  

 

Figure 1: Estimated Distribution of Costs under Current Adult Model 

 

I  a o al  dist i utio , o e ould e pe t the esult of a thousa d a do  alks  th ough a 
model to cluster around the average result, with very few data points to exist at the minimum and 

maximum range of values. As Figure 1 demonstrates, two outcomes are more likely than others. The 

total cost of $25,238 (28%) and $69,572 (31.4%) represent the two most likely cost outcomes. As 

each pathway through the model (see Current Model – Adults) results in a different resultant cost, a 

non-normal distribution is to be expected.  
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Figure 2: Estimated Distribution of Costs under Proposed Adult Model 
 

As detailed previously, due in part to historical data and the fixed assumptions, the probability of 

outcomes (and their subsequent costs) is not normally distributed. This is to be expected, and 

indicates that in the real world, the majority of cases where issues of fitness or mental impairment 

are raised, follow select pathways – rather than normally distributing around a middle pathway.  

For the proposed model (Figure 2), the most likely outcome of $27,613 (33.2%) and second most 

likely outcome of $15,286 (29.8%) represent the two most likely paths. As can be seen, the most 

likely path in the current model would cost an estimated $69,572. By comparison, the most likely 

path in the proposed adult model would cost an estimated $27,613.  

Comparative Cost Results - Adults 
 

To examine the effect of the proposed model, a comparison of an overall mean cost was employed. 

Results were generated through applying 1st order Monte Carlo simulation to the model, as detailed 

previously in Comparative Probability Distributions – Adults. 

TABLE 1: COST COMPARISON BETWEEN CURRENT AND PROPOSED ADULT MODELS  

Value 
Cost ($) 

Current 

Cost ($) 

Proposed 

Mean 44,339 18,302 

Std Deviation 27,183 7,956 

Median 52,990 17,212 

Minimum 5,521 4,884 

Maximum 107,887 27,613 

 

All cost values are in $ (AUD), and based upon 2012-2013 FY cost data. 

Mean values represent the average total cost to the justice system for each trial as calculated 

through the modelling detailed previously. The large decrease in mean cost associated with the 

proposed model (a difference across the mean values of $26,037 per case), arises from the removal 
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of the requirement to move from the Magistrates Court to County Court upon issues of fitness or 

mental impairment to stand trial arising. Currently, any issues of fitness or mental impairment 

require the formation of a jury, even if the prosecution and defence are in agreement in regards to 

the fitness or mental capacity of the accused. Removing this requirement provides large reductions 

in personnel costs of the court (as Magistrate personnel costs are less than those in the County 

Court); costs in the prosecution (VPP personnel costs are less than that of the OPP); rental costs of 

the privately-owned County Court; and costs associated with the formation of a Jury.  

The capacity in the proposed model, where prosecution and defence are in agreement on issues of 

fitness and/or mental impairment, to have a Magistrate determination rather than a County Court 

Jury or Judge determination, effectively streamlines the court process. Such streamlining 

additionally reduces the amount of time spent in court in procedural matters. These benefits, 

combined with the reduction of personnel and operating costs found in the County Court, are key 

cost drivers, and result in the average relevant court case in the proposed model costing less than 

half of the cost of the current model.  

When the prosecution and defence agree that the proposed evidence establishes the defence of 

mental impairment, they can consent to the judge hearing the evidence, in place of a jury. The judge 

then makes a finding in relational to criminal responsibility. In such cases, there is no involvement of 

the jury. See Section 21(4) of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 

(Vic). A judge-only determination provides a cost saving that is substantially greater than the daily 

rate paid to form the jury. The average daily earnings for a person in Victoria in May 2013 were 

$221.04 (6302.0 – ABS Data). The opportunity cost to employers, when removing up to 33 persons 

per day across the workforce to attend to jury duty, is over $6600 daily. This is not to discount the 

o ious e ui e e t fo  a t ial  a ju  of o e s pee s; athe , he  the formation of the jury is not 

required, the cost savings are substantive and go beyond the justice system s outla . Su h sa i gs 
should be encouraged where possible.  

An historical analysis of a sample of cases in which matters of Fitness and/or Mental Impairment 

were raised; identified that 59 of 100 cases, due to the fact that they involved indictable offences 

triable summarily o e ithi  the ju isdi tio  of the Magist ates  Cou t a d, if su a  ju isdi tio  
had been granted by a magistrate, could have been tried entirely in the Magistrates  court, rather 

than progressing to the County Court. Had this reform been implemented, the aforementioned 59 

cases represent an estimated collective cost saving of over $1.5 million from the court proceedings 

alone.  

Comparative Probability Distributions - Children 
 

Mean costs were calculated through a statistical procedure known as 1st order Monte Carlo 

si ulatio , ith o e thousa d t ials pe  odel. This si ulatio  e plo s o e thousa d a do  
alks  th ough ea h odel, the esults aptu e a  pote tial ho e e  u likel  outcomes. Mean 

values are provided with a standard deviation; a measure of variability within the dataset. The 

likelihood of each pathway being taken was determined from provided historical data, and an 

incorporation of the assumptions detailed previously.  
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Figure 3: Estimated Distribution of Costs under Current Child Model 

Similarly to probability distributions occurring in the adult models, the probability distributions for 

children were not expected to be normally distributed. Due to the differences in provided data for 

children compared to adults, as well as different assumptions regarding the likelihood of specific 

paths being taken in the model (for assumptions see Underlying Assumptions in Model), a few 

pathways were favoured. This resulted in seven cost outputs (Figure 3), with a cost of $52,802 being 

most likely (27%).   

Because the probabilities in these models are not normally distributed, measures of central 

tendency (i.e., mean and median) may not tell the full story. A full interpretation of these findings 

requires consideration of both average cost and the most likely cost outcomes. For example, in the 

proposed current model, the most likely path would result in a cost of $52,802 – larger than the 

mean cost of $48,674. In our calculations we have used mean values.  
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Figure 4: Estimated Distribution of Costs under Proposed Child Model 

 

For the proposed model (Figure 4), the most likely outcome was a cost of $10,240 (34.6%) and the 

second most likely outcome was a cost of $26,931 (27.6%). As shown in Figure 3, the most likely 

path in the current model would cost an estimated $70,794. By comparison, the most likely path in 

the proposed child model (Figure 4) would cost an estimated $10,240.  

Because the probabilities in these models are not normally distributed, measures of central 

tendency (i.e., mean and median) may not tell the full story. A full interpretation of these findings 

requires consideration of both average cost and the most likely cost outcomes. For example, in the 

proposed child model, the most likely path would result in a cost of $10,240 – two thirds of the 

mean cost of $15,744. In our calculations we have used mean values.  

In our modelling, while certain outcomes were hypothetically possible, the cumulative probability of 

that event occurring was negligible. Consequently, although o e thousa d alks  th ough the 
model occurred, due to the assumptions and historical data provided in regards to the likelihood of 

outcomes, our simulations resulted in a set of outcomes that are a subset of those displayed in the 

models, due to the negligible chance of some permutations of events occurring.  

Comparative Cost Results - Children 
 

To examine the effect of the proposed model, a comparison of an overall mean cost was employed. 

Results were generated through applying 1st order Monte Carlo simulation to the model, as detailed 

previously in Comparative Probability Distributions – Children. 
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TABLE 2: COST COMPARISON BETWEEN CURRENT AND PROPOSED CHILD MODELS  

Value 
Cost ($) 

Current 

Cost ($) 

Proposed 

Mean 48,674 15,744 

Std Deviation 4,884 2,589 

Median 52,802 17,552 

Minimum 24,498 6,585 

Maximum 107,699 26,930 

  

All cost values are in $ (AUD), and based upon 2012-2013 FY cost data. 

Mean values represent the average total cost to the justice system for each trial as calculated 

through the modelling detailed previously. The large decrease in mean cost associated with the 

proposed model arises from the removal of the requirement to move from the Child e s Court to 

County Court upon issues of fitness or mental impairment to stand trial arising. Currently, any issues 

of fitness or mental impairment require the formation of a jury, even if the prosecution and defence 

are in agreement in regards to the fitness or mental capacity of the accused. Removing this 

requirement provides large reductions in personnel costs of the court (as Child e s Cou t personnel 

costs are less than those in the County Court); costs in the prosecution (VPP personnel costs are less 

than that of the OPP); rental costs of the privately-owned County Court; and costs associated with 

the formation of a Jury.  

As detailed previously in Comparative Cost Results – Adults, when the prosecution and defence are 

in agreement that the proposed evidence establishes the defence of mental impairment, they can 

consent to the judge heating the evidence (in place of a jury), and making a finding in relation to 

criminal responsibility. This cost saving is larger than the daily payment rate to jurors to sit in the 

trial. This added saving is an opportunity cost saving, as employees have been removed from the 

workforce. Given the substantial cost savings accrued in the proposed child model, the opportunity 

costs represent a proportionally greater value.  

Finally, a historical analysis of a sample of cases in which matters of Fitness and or Mental 

Impairment were raised; identified that for cases involving children, 9 of 12 cases, due to the fact 

that the  i ol ed i di ta le offe es that o e ithi  the ju isdi tio  of the Child e s Cou t a d 
involved accused who would have been children at the time of the offences, and if jurisdiction had 

ee  g a ted  a agist ate o  the P eside t of the Child e s Cou t fo  the atte  to e heard in 

the Child e s Cou t, ould ha e ee  t ied e ti el  i  the Child e s Court, rather than progressing 

to the County Court. Had this reform been implemented, the aforementioned 9 cases represent an 

estimated collective cost saving of over $380,000 to the justice system from the court proceedings 

alone.  

Cost Impact on Orders by Magistrate  
 

Both the reduction in the length of orders in the proposed model (in which the Magistrate is able to 

impose orders), and the indirect removal of the large variability of the length of orders that exist in 

the current model constitutes further potential cost savings.  
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From the data provided regarding the length of orders in the current model, the wide time variability 

provides a large variability in costs. As no meaningful data for time periods in detention (excluding 

custodial sentence orders) was available, a comparison between costs for custodial sentence orders 

was analysed, and appears below.  

In the current model, time spent on orders was modelled using historical data, and was considered 

to be a triangular distribution. Historical data from the time period of 1997-2006 indicated that of 

those persons placed in detention, until their sentenced was reduced to a Non-Custodial Sentence 

Order, time spent in detention was widely variable.  By comparison, in the proposed model, adults 

would be sentenced to a maximum of eight years in a custodial sentence. A modified data table from 

Ruffles (2010) appears below.  

TABLE 3: TIME DISTRIBUTION BETWEEN CURRENT AND PROPOSED ADULT MODELS 

 n 

Current Adult Model Mean 

Duration Years 

(Range) 

Proposed Adult Model Mean 

Duration Years 

(Range) 

Length of detention 

until Non-Custodial 

Sentence Order 

24 11.89 

(4.71–25.53) 

2 

 

Length of detention 

between NCSO and 

revocation (release) 

12 3.49 

(1.65–6.63) 

N/A 

Janet Ruffles, 'The Management of Forensic Patients in Victoria: The More Things Change, The More They 

Remain the Same' (PhD Thesis, Monash University, 2010), 133 

The variability in lengths of detention until non-custodial supervision orders (11.89 mean years (4.71 

- 25.53 years)) adds large variability to cost estimates. Data provided with regard to the cost of 

detention for offenders considered to be requiring mental care indicates a cost of approximately 

$200,000 per offender, annually. A reduction to a maximum of 2 years custodial supervision orders 

in the proposed Adult model would result in mean cost savings per offender of approximately 

$1,900,000. Furthermore, a legislated maximum length reduces the large variation in cost of treating 

offenders requiring mental care. Currently, such variation results in the potential cost per offender 

ranging from $900,000-$5,000,000 over the course of an order. A reduction in such variability 

minimises the risk of a cost overrun, and acts to mitigate budgetary risk to Forensicare.   

However, it should be noted that any net widening effect that results from the implementation of 

the proposed model would potentially increase overall costs – as more accused persons would be 

deemed eligible for treatment in mental health facilities. Given the large cost of providing custodial 

orders for those in psychiatric facilities, the possibility of a net widening effect should be considered 

for forward budget estimates.  
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Outcomes 

Financial Implications of Reform 
 

The risk of net widening acts to increase the overall cost to the justice system, through the increase 

in the number of persons in mental health facilities. However, the two proposed models for both 

adults and children progressing through the justice system with issues of mental impairment or a 

lack of fitness to stand trial provide substantive cost-savings per case, and any increase in overall 

operating costs for the justice system would primarily result from the net widening effect. As 

detailed in cost tables found in Comparative Cost Results – Adults and Comparative Cost Results – 

Children, the maximum and minimum potential costs through the current model are larger than 

those in the proposed model. Therefore, from the data and assumptions provided by the VLRC, it is 

possible to state that we would not expect the cost of cases in the proposed models to exceed the 

maximum costs in the current models. 

Furthermore, the reduction in length of custodial orders, to a fixed maximum of eight years, enables 

both cost saving and financial risk reduction to the justice system. Thus while a net widening effect 

may occur; the maximum cost can be projected with confidence, and any cost overrun would be 

minimal in scale.   

Given the cost savings for mean court processing costs in the adult model ($18,302 Proposed cf. 

$44,332 Current), we estimate that any net widening effect would need to exceed 240% (assuming 

no difference to distribution) before additional costs to the court system would be incurred. In the 

Child e s Court, given the estimated cost savings associated with the proposed model ($15,744 

Proposed cf. $48,674 Current), we estimate that any net widening effect would need to exceed 

380% before additional costs to the court system were incurred. 

Due to the large annual cost of placing persons under a custodial supervision order, a cost difference 

would exist to the detention system but this figure is difficult to calculate and would in all likelihood, 

violate core assumptions in the model.  While possible to calculate with accurate historical data, 

such a calculation is beyond the scope of this analysis.  

Conclusions 
 

Based on the data provided, we estimate that the proposed changes to the requirement for a jury-

based determination of matters of fitness to stand trial and mental impairment will reduce the cost 

to the justice system through a reduction in procedural costs. Currently if the issue of fitness to 

stand trial is raised in Victoria, it must be remitted to the County or Supreme Court for the issue to 

e dete i ed  a ju . Th ough e a li g the Magist ates  Cou t to e a i e uestio s of fit ess to 
stand trial, substantive cost savings can be realised.  

Upon moving a case to the County Court, large additional expenses are incurred, through the 

increase in daily running costs in the County Court and the increase in personnel costs. In issues 

where the defence and prosecution are in agreement that the defence of mental impairment can be 

established from the proposed evidence, and consent to a judge-only determination of the evidence, 

the court the cost of assembling the jury – yet Victoria additional gains a day of working output of 



Avery, Kinner, Clarke on behalf of the University of Melbourne  -  23  -  of  -  23  -  

otherwise-working persons that comprise the jury. This gain of productivity is substantially larger 

than that paid to the ju o s e plo e  fo  thei  ti e, a d should e o side ed as i e ti e, where 

possible in relevant cases, to promote a judge-only finding for criminal responsibility.  

Given the large cost of housing persons in mental institutions, the proposed limit of eight years for 

Magistrate-imposed custodial sentence orders acts to provide a cost saving and reduction in 

fi a ial isk to the justi e s ste . While e a li g the Magist ate s Cou t to deal ith atte s of 
mental impairment and fitness to stand trial may result in a net widening effect, this net widening 

effect would have to be very substantial to increase the cost to the justice system in processing the 

relevant court cases. Finally, given the limitation of custodial sentence orders, while a net widening 

effect may occur; the maximum cost can be projected with confidence, such that any cost overrun 

would be minimal.    

Appendix 

 

Please note that A3 iterations of: 

                CURRENT MODEL – ADULTS 

                PROPOSED MODEL – ADULTS 

                CURRENT MODEL – CHILDREN 

                PROPOSED MODEL – CHILDREN 

Follow this document in aforementioned order.  










