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Abstract:  
 
 
Epilepsy can define who one is rather than the diagnosis one has. It may be considered 
under the rubric of disability with legislative protection against discrimination. Those 
seeking remedy should investigate alternative dispute resolution in preference to 
litigation. Many areas of the life of a person with epilepsy deserve examination when 
considering epilepsy and law. Just some of these include: duty of care; informed consent; 
driving; research; social interactions; insurance; recreational pursuits; employment; and 
privacy. This paper has examined the legal implications and ramification of these selected 
topics acknowledging that the limited scope of the paper has only exposed the tip of the 
iceberg to encourage further exploration.  
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Epilepsy and Law 

 
Introduction 
 
When contemplating a review of epilepsy and law it is a sobering realisation that epilepsy 
can actually define who one is rather than what one has, namely the diagnosis.  This 
results from the social stigma associated with epilepsy (1, 2) which differs with the stage 
of life that the person is experiencing (3) and the person’s gender (3).  It dictates the need 
for advocacy for the person with epilepsy, which involves legal representation in many 
aspects of that person’s life (4).  To accommodate such needs there have been a number 
of legislative interventions that were designed to support those with disability, or those 
subject to discrimination, in such areas as employment or education (5-9).  Application of 
these statutes incorporates protection for those with epilepsy.  
 
The idea that a person may be identified as an “epileptic”, rather than ‘a person with 
epilepsy’, is not a new development and has been actively resisted by all those who have 
been involved in the care of those with epilepsy for many years (10-11).  The above cited 
statutes have provided vehicles by which a person with epilepsy can seek remedy should 
he/she perceive that there has been improper management of circumstances predicated by 
the fact that the individual has been diagnosed with epilepsy.  In an article such as this, it 
is inappropriate to offer detailed legal advice as to how to achieve such remedies.  What 
is appropriate is to acknowledge that there is statutory protection; that there is opportunity 
to seek restitution; and should a person with epilepsy feel need to seek remedy then 
he/she should seek legal advice.   
 
There is a legal dogma that advocates against litigation because of the costs and stress 
associated with such action (12-13).  This should not be interpreted by the person as a 
blanket denial of that person’s legal right to go to court but rather the need for due 
diligence and deliberation before seeking remedy by litigation. 
 
Litigation is not the only avenue to seek restitution.  Mediation, conciliation, direct 
negotiation and the intervention of external advocates, such as the national epilepsy body, 
such as the American Epilepsy Foundation or Epilepsy Australia or their equivalent, may 
achieve an equitable outcome without need for court appearances (14-15).  This avoids 
the inherent costs (financial and emotional) and the lack of predictability which always 
attaches to any litigation.  
 
One of the real benefits of representative epilepsy organisations is to act as an advocate 
for people with epilepsy (16-17).  They also hve a role to monitor statutory standards 
designed to protect the legal rights of people with epilepsy (17-18).  They also offer the 
opportunity to lobby for change where such change is necessary to maintain statutory 
protection (17-19). 
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On an individual level such representative bodies can advise a person with epilepsy of 
his/her legal rights (20).  Acknowledging that such organisations often do not include a 
legal department, the organisation still may be able to offer the person with epilepsy a 
referral to affordable legal advice or access to a receptive lawyer who is known to be 
willing to assist people with epilepsy.  It would be valuable for such an organisation to 
also have information on the capacity of such lawyers to represent people with epilepsy, 
based on experience and standing within the area of legal dispute.  If the organisation 
cannot offer such advice the individual with epilepsy should ask for such information, 
from the lawyer, before engaging that lawyer.  The person with epilepsy, as should all 
people seeking legal advice, must be satisfied that the lawyer is qualified and capable to 
provide the advice sought and to represent the person in any subsequent legal action and 
to do so to that person’s optimal advantage (21).  
 
Discussion thus far has focused on statutory protection and application via the courts but 
much of the interface of epilepsy and law is via rules, regulations and “judge-made” law, 
in common law jurisdictions (22).  It must be acknowledged that much European law is 
via civil law of Roman origin (23) rather than the British origins, the latter prevailing in 
countries like the Unites States of America, United Kingdom, Canada and Australia.  
Civil law is reliant more on codes and their application rather than judicial precedence 
(24-25).  
 
Some Specific Areas of Concern 
 
Duty of Care 
 
Epilepsy and the law can be approached from a number of perspectives and this review 
has adopted that of the patient, rather than the carer.  The carer has definite legal 
responsibility to the patient known as the ‘duty of care’ (26) in which the carer is 
expected to provide optimal care, within his/her level of competence. Such care must 
respect the ethical and clinical standards of medicine necessary to accommodate the 
patient’s needs (27).  
 
Duty of care is not restricted to clinical management and includes research obligations (as 
discussed below) and the need to respect a patient’s privacy (also discussed below). 
Should a patient seek remedy concerning a doctor’s failure to provide adequate care there 
are a number of potential avenues. In Australia, since the Ipp Report (28), there has been 
a significant tort law reform which has restricted the capacity to seek damages within the 
legal system.  
 
Where the patient perceives the doctor has acted inappropriately or improperly there is a 
complaints process, such as the Health Care Complaints Commission (29). Such bodies 
have been established to protect patients’ rights and to monitor the level of service 
provision. They are designed to provide an inexpensive and impartial method to 
investigate complaints and institute action as may be required consequent to such 
examination. Some systems seek fault while others, such as the New Zealand System 
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(30), work on a no-fault basis designed to compensate patients without need to litigate 
against doctors to establish fault. As has already been stated, litigation should always be 
the last avenue, when alternative dispute resolution has failed. Even in the New Zealand 
system (30), the actions of the carer will be evaluated to ensure that unacceptable 
behaviour is not allowed to continue and where a carer requires rehabilitation to re-
establish adequate standards then this will be properly instituted.  
 
Duty of care is the overarching responsibility to ensure patients have access to good 
clinical management that respects their rights as individuals with a chronic condition such 
as epilepsy.  
 
Informed Consent  
 
Informed consent has been considered under a separate heading to emphasise that it is a 
fundamental component of all patient care (31). It is axiomatic to state that patient care is 
the compromise between what the carer offers, by way of treatment, and what the patient 
accepts. Acceptance is predicated on the assumption that the patient has been offered 
with the necessary information upon which to base a decision. Such information must 
include the material risks attached to the treatment, namely those facts without which a 
patient cannot make an informed decision (32-34).  
 
Where the provision of detailed information will not alter the outcome for the patient, 
even if that outcome is negative, then failure to provide such information cannot be 
deemed to represent negligence due to the withholding of information classed as material. 
This is based on the understanding that patient behaviour, subsequent to appreciating the 
facts, could not change what occurred. Such issues were reviewed within the context of 
sudden unexplained death in epilepsy (SUDEP) and interpreted such that failure to 
discuss SUDEP could not amount to negligence as the discussion would not alter the 
outcome (35).  
 
Further broad discussion of informed consent is covered in the various topics below. As 
has already been stated, informed consent is the foundation upon which patient 
management is built and thus its discussion permeates all other factors relevant to patient 
care.  
 
Epilepsy and Driving 
 
Driving is often assumed to be an integral part of modern living but it is denied to people 
with active epilepsy, other than those who only have nocturnal seizures (36-38).  It seems 
common sense to assume that if a person is prone to seizures, which can interfere with 
consciousness and contact with the surroundings, then driving is not only a hazard to the 
person with epilepsy but also to all other road users.  
 
It follows that if a doctor knows that a person with epilepsy is driving, contrary to 
medical advice, then that doctor has a duty of care, both to the patient and to the 
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community, to report that patient to the driving authorities (39-42).  In some jurisdictions 
the reporting of patients with epilepsy is mandated within the applicable statues (36, 43-
44) although this is far from universal (36, 46-49).  In most jurisdictions the doctor is 
indemnified from reporting patients to the driving authorities, assuming such an act was 
performed in good faith (40, 44, 47, 50).  Again this is also not universal (47, 51) and in 
some jurisdictions the doctor is neither forced to report such patients nor is he/she 
protected from action for invasion of privacy by doing so (47, 51). 
 
Despite doctors, particularly neurologists, endorsing the need to report recalcitrant 
patients, research has shown that few actually do so regularly (52).  This highlights the 
fact that the law can intrude into the doctor-patient relationship.  It is the basis of this 
relationship which leads many doctors to argue most strongly against the mandatory 
reporting of people with epilepsy to the authorities (53-54).  It is argued that such impost 
results in patients concealing their true seizure frequency (45, 55-57) and may result in 
‘doctor shopping’ in the hope of finding a more sympathetic doctor who will refuse to 
comply with the law. 
 
Different jurisdictions impose different seizure-free periods for different types of epilepsy 
(37-38, 44, 46, 58-61).  They usually deal with private road users and commercial drivers 
who have epilepsy, with a different set of restrictions based on different risk factors due 
to the time spent driving, the size of the vehicle being driven and the cargo being 
transported (38, 47, 54, 62-63). 
 
It has been shown that doctors are often excessively sympathetic to their patients and may 
consider the restrictions imposed by the authorities to be more than is appropriate (52).  
This, together with reticence to report patients, despite there being clear reason to do so, 
may cause the attendant physician to be personally liable to litigation by injured third 
parties should it be shown that the doctor acted without due diligence to the accepted duty 
of care to the wider community (4, 47, 64).  
 
Patients may also be found guilty of dangerous driving if they fail to report their epilepsy 
to the authorities and subsequently have an accident (65). 
 
Doctors are often ignorant of the guidelines regarding epilepsy and driving (66).  This 
lack of awareness may result in doctors failing to honour their legal obligation although it 
must be realised that ignorance is a poor defence against action for inappropriate conduct 
(67).  It follows that doctors need to know the local regulations that apply to epilepsy and 
driving and their obligations to report to authorities.  These same doctors must also 
appreciate what protection is in place should they report their patients in contravention to 
codes of privacy that may apply.  
 
Involvement in Research 
 
An area often confronting doctors dealing with patients who have epilepsy is their 
involvement in research.  There are standard rules that pertain to all patients who are 
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recruited to clinical research.  There is a need to respect good clinical practice (68-69); 
there must be a human research ethics committee or institutional review board tasked 
with the responsibility to evaluate such a study (70-71); patients must have the capacity 
to consent to involvement within a trial (72-73); there is the need to obtain informed 
consent prior to inclusion (74-75); and there are a variety of ethical issues that must be 
addressed (76-79). 
 
Epilepsy may be associated with intellectual handicap, as is the case with Lennox Gastaut 
Syndrome (80).  Involvement of this type of patient, within any clinical relationship, 
irrespective of whether it is for research or just providing patient care, necessitates special 
protection of that patient’s rights.  Many jurisdictions have established Guardianship 
Boards specifically designed to ensure that such intellectually handicapped patients are 
not exploited (74, 81).  These boards act in addition to ethics committees to give 
enhanced protection for those who cannot protect themselves (74, 81).  They will review 
requests for involvement in research, changes in treatment regimen and will ensure that 
the suggested options are in the patient’s best interests (74).   
 
It is imperative that all research involving people with epilepsy respects the international 
conventions (69, 76) designed to protect human subjects within studies.  The project must 
have scientific validity (81); be achievable (82); and avoid, as far as possible, risk of 
harm to the enrolled subjects.  Such considerations transcend the obligations restricted to 
epilepsy related projects and comprise the basic responsibilities of all investigators who 
experiment with human subjects.  Thus, further consideration of these issues will not be 
addressed other than to acknowledge that no research is without risk.  It is inherent upon 
the researcher to ensure that the subjects, the researchers and their delegates, as well as 
the review boards, are all individually and collectively indemnified should an adverse 
outcome ensue from the study (83).  
 
Social Interaction  
 
The introduction referred to potential statutory protection for people with epilepsy.  This 
covers such issues as discrimination but it was not that long ago that there were legal 
barriers which precluded people with epilepsy from marrying (84-85) and being properly 
integrated into society (86).  
 
It has long been recognised that rates of marriage may be lower (87) and divorce may be 
higher for those who have epilepsy (88-89). Carran et al have argued that better seizure 
control for women may alter their dependence on a husband thereby altering marital 
dynamics (90).  It follows that better seizure control can also result in marital discord 
which may lead to higher rates of divorce.  As the laws affecting divorce have universally 
become more liberal (85, 91), especially in western society, an unexpected consequence 
of better seizure control may be an accelerated rate of marital dissolution rather than 
perseverance and trying to sort out interpersonal disharmony within the marriage.  
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Travel 
 
Recently a patient was refused a booked and paid seat on a commercial airline because it 
was discovered that he had experienced a seizure within the preceding 24 hours (92).  
This was despite that man, an intellectually handicapped man in his 30’s, being a 
seasoned traveller who was accompanied by his mother (aged in her 50’s, capable and 
willing to render first aid if needed) and the patient being his normal self at the time of 
proposed travel.  His mother had no right of redress due to “small print” in the ticketed 
contractual relationship with the airline, and was forced to pay for an extra night’s 
accommodation, delay her plans and she was made to feel disempowered.  It follows that, 
while many believe legal impediment to a full quality of life has been removed, there 
remain areas that demand further attention without which  such overt unreasonable 
discrimination remains legally enforceable.  
 
Only with forceful and vocal advocacy will such inequities be changed.  There has been 
legal precedence with the ‘ticket cases’, concerning parking cars (93), in which the 
providers of a service can rely on ‘small print’ on a ticket, although the person with 
epilepsy might be excused to have thought it is almost inconceivable that similar legal 
constraints can prevent a person with epilepsy being a passenger on a one hour flight, as 
this case has demonstrated.  
 
Insurance 
 
Insurance is something that most people take for granted to allow them to protect 
themselves and their families against possible adverse occurrences.  The above cited case 
would be an example in which travel insurance would identify epilepsy as a pre-existing 
condition which would then become exempt from cover within the insurance contract.  
 
As has been stated by the IBE Commission on Epilepsy, Risks and Insurance (94), “…In 
general, only patients with mild epilepsy can be insured, which means no or few attacks 
with or without medication for a period of 2-5 years.  A policy will usually include an 
added clause covering impairment for epilepsy…”.  
 
The consequence of such policies is based on probability calculations designed to 
minimise the ‘payouts’ by the insurer which reflects a commercial decision devoid of 
humanitarian considerations.  A study by Thorbecke found that drivers with epilepsy who 
complied with applicable laws could obtain insurance similar to non-epilepsy affected 
drivers (94).  Life insurance carries an additional premium to compensate for the 
commercial reality of increased risk but disability insurance is far less available. A third 
of surveyed companies insisted upon individual risk assessment (94) with many either 
totally excluding people with epilepsy or removing those specific epilepsy-related 
disabilities from the provided insurance cover (94).  
 
Insurance policies represent a legal contractual relationship between the insurer and the 
insured.  There is no imperative to force an insurer to cover the risks posed by the 
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proposed client.  Commercial reality acts against the interests of the insured in favour of 
the insurer and application of the law cannot force an insurer to be placed in a 
disadvantaged position.  This demonstrates just one of the many circumstances in which 
the person with epilepsy must accept that their medical status imposes legal constraints 
that others take for granted.  
 
Recreational Pursuits 
 
The person with epilepsy is denied some recreational activities by law.  These include 
competitive driving (95), diving (96), flying (97) and other activities which require 
medical examination and certification to be considered fit to perform the activity. The 
restrictions are usually as a consequence of regulations which attach to statutes. This 
means that the laws are neither made by parliament (or its elected equivalent) nor judge-
made law, as per common law jurisdictions. They are rules imposed by regulatory 
authorities appointed by parliament, usually via a statute, which allow far greater 
flexibility to set arbitrary guidelines (98). 
 
As a rule, these constraints are put in place to protect the person with epilepsy from self 
harm or the potential to harm others.  The restrictions are not necessarily evidence-based 
but often are the result of opinion leaders advising government agencies of perceived 
hazards, often devoid of reliable evidence-based information upon which to formulate 
such advice. Fear of litigation may result in the imposition of restrictions which appear 
punitive, once they are examined with recognition of the vacuum of available information 
upon which they are developed.  
 
Of late, there has been some realisation that such restrictions may be ill conceived.  An 
example of this has been the Civil Aviation Safety Authority in Australia which has 
advised that it is prepared to consider each case on its merit regarding epilepsy and flying 
as a pilot (99).  This may allow a pilot who has very well controlled epilepsy to fly a 
plane in which there is a co-pilot available should a seizure occur (99). 
 
There are some activities which the person with epilepsy should generally avoid – such as 
mountain climbing, abseiling, carabining or sky-diving.  Even if these activities may not 
be legally prohibited the person with epilepsy owes it to others undertaking these 
activities to at least advise them of the potential for seizures within these circumstances.  
Where there is a foreseeable risk to harm others it follows that there is a duty of care to 
advise those others of such risk when joining the person with epilepsy in the activity.  It 
is unreasonable to refuse others the same right of informed consent that is expected by the 
person who has epilepsy when undertaking non-essential recreational activities in their 
company and which pose additional risks to others.   
 
Employment 
 
It has already been discussed that overt, unreasonable discrimination against people with 
epilepsy is prescribed by legislation but that does not totally remove discrimination.  
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Jacoby et al (100) identified persistent barriers to the employment of people with epilepsy 
although they perceived there to be some improvement.  It is problematic to seek legal 
remedy for perceived discrimination as employers are not compelled to nominate why a 
prospective employee was denied the job.  
 
Unemployment for those with epilepsy seems double the community rate (101-102).  
This may be as a consequence of lack of seizure control or associated degenerative deficit 
(100). There are some forms of employment which are legitimately denied to those with 
epilepsy and the restriction is legally enforceable.  As a rule of thumb such occupations, 
as require the employee to wear a uniform, are widely denied to those with epilepsy.  An 
example of this is service within the armed forces (103).  While the rationale behind such 
exclusion may be ill founded the restriction is usually reinforced by statute which 
precludes application of antidiscrimination laws (103).   
 
The question of pilots has already been discussed with consideration concerning legal 
requirements to be allowed recreational flying, the same is not as flexible for commercial 
pilots (104).  Service within the police force or fire service is usually denied, citing the 
same constraints as apply to military service (105-106).  These occupations usually 
include a minimum medical standard as part of their employment contract and the 
presence of epilepsy causes the applicant to fall below such standards (105-106). 
 
While it may be possible to appeal a decision to be denied employment, such appeals are 
costly in time, effort and emotional expenditure, let alone the already alluded to 
inordinate cost of litigation which may apply. It follows that many people with epilepsy 
will be denied their vocational ambition and will accept underemployment (107-109).  
Only with a public education programme can one hope to over come what amounts to 
wide-spread misconceptions which covertly inhibit the aspirations of those with epilepsy 
(110). 
 
Privacy 
 
The question of disclosing epilepsy is a perennial issue which has wide ranging 
ramifications (42, 54, 111).  A person’s privacy is subject to legislative protection with 
many jurisdictions enacting privacy laws (112-113).   
 
Concealing epilepsy may amount to an illegal act – such as falsely completing an 
application for a driver’s licence (66).  It may also result in harsh penalty if it is perceived 
that such concealment resulted in the inappropriate issuance of a driver’s licence which 
subsequently caused an accident that injured or killed others (67). 
 
Invasion of privacy may be mandated by law (42-44).  There may be legal 
indemnification for the doctor or health professional who reports someone with epilepsy 
to the authorities and does so in good faith (47, 49-50).  While many doctors 
acknowledge the need to report patients who pose a risk, in reality few actually respect 
this position (52) thereby emphasising the priority of the doctor-patient relationship (42, 
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114). Such reticence to report an ‘at risk’ patient may place the doctor at risk for failure 
to recognise a duty of care to the wider community and may see that doctor face criminal 
charges in the case of death occurring due to failure to disclose the patient’s status or civil 
action to compensate for third party damage (65-66).  
 
Privacy provides an ideal topic with which to complete an overview of the interface 
between epilepsy and the law. To consider the issue of privacy, within the medical model, 
one need not stray far from the accepted roots of western medicine and the Hippocratic 
Oath (115).  

To quote the oath: 
“…whatever in connection with my professional practice, or not in connection with it, I 
see or hear, in the life of men, which ought not be spoken abroad, I will not divulge, as 
reckoning that all should be kept secret…”.  
 
Conclusion 
 
In a paper, such as this, it is impossible to cover all aspects relating to epilepsy and the 
law.  In reality it is impossible to travel too far beyond a single legal edifice, be it 
common law, civil law or an alternative legal system as may be dictated by religious 
conviction. This paper has focused largely on common law considerations.  
 
Within common law there exists legislative, statute law in which the government has 
implemented binding rules beyond which the judiciary cannot stray.  There is also 
precedent based judicial interpretation in which judges make laws within the broad 
framework of legislative power but where legislation has failed to prescribe or proscribe 
defined behaviour, thereby allowing judicial prerogative. There are also rules and 
regulations imposed by government agencies which are neither fully scrutinised by 
legislators nor subjected to judicial review prior to application.   
 
One cannot ignore the fact that application of the law is not always straightforward.  In an 
adversarial system, as applies in common law, the actual true legal position may be less 
clear than the casual observer may think is the case and will only become truly clear once 
it has been tested in a court.  It is definitely not as predictable as many claim it to be and 
thus alternative dispute resolution may allow greater certainty for all concerned.  It 
follows that this review paper has exposed just the tip of the iceberg that is the interface 
between epilepsy and the law and has examined just a few of the relevant topics with the 
hope of generating sufficient interest to encourage further exploration of this fascinating 
topic.  
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