
CHAPTER 3

The declaration
Thedeclaration

In the law of the sea “the land dominates the sea”; with rare exceptions claims to
jurisdiction over the sea are defined in relation to a state’s land territory. But exactly
what lands, the members of the Committee for the Investigation of Independence
asked themselves as they met between May and July 1945 following the Japanese
promise to grant independence to Indonesia, would an independent Indonesia
include? Speaking on 31 May, Muhammad Yamin argued that the committee
should not feel bound by colonial boundaries but should instead think back to the
great empires of Srivijaya and Majapahit. Indonesia, he insisted, should include the
British protectorates and colonies on the Malay Peninsula, the British protectorates
in northern Borneo, and Portuguese East Timor as well as all the territory of the
Netherlands Indies. The following day Sukarno answered the question in this way:

Even a child if he looks at a map of the world can point out that
the Indonesian archipelago [kepulauan Indonesia] forms one unity.
On the map there can be shown a unity of the group of islands
between two great oceans the Pacific Ocean and the Indies Ocean
and between two continents the continent of Asia and the continent
of Australia. Even a child can tell that the islands of Java, Sumatra,
Borneo, Celebes, Halmahera, the Lesser Sunda Islands, the Moluccas
and the other small islands in between are one unity…. The whole
archipelago ordained by God to be a single unity between two
continents and two oceans—that is our country.1

During a speech in July endorsing Yamin’s conception of Indonesia’s territory, 
Sukarno argued that Indonesia should (contrary to geography as ordained by God) 
not include the Philippines, since “the Philippines is already independent”. At the 
same time, however, it should (again in violation of divine geography) include 
the Malay Peninsula, since a Malay nationalist leader had asked that Malaya be 
part of Indonesia and since command of both sides of the Malacca Strait was 
essential for Indonesia’s security.2 Despite objections from Mohammad Hatta, 
who among other concerns feared that any conception of Indonesia as extending



beyond the territory of the Netherlands Indies was bound to encounter objections
internationally, the committee adopted the Yamin-Sukarno version of Indonesia.
Then early in August, as Japan was on the verge of surrender, the Japanese supreme
commander for the Southern Regions informed Sukarno that Indonesia had to
be confined to the borders of the Netherlands Indies—Indonesia could include
everything within those borders but nothing more. While some Indonesians did
not abandon dreams of a Greater Indonesia, for most Indonesian leaders the old
Netherlands Indies—no more but also no less—defined the territorial scope of
the new Indonesia. This was Indonesia. Indeed, so it soon seemed, this was the
Indonesia that had always existed.

The Committee for the Investigation of Independence appears to have
considered the question of Indonesia’s maritime jurisdiction only very briefly.
Yamin argued that the seas between the terrestrial components of Indonesia were as
much a part of Indonesia as the land and that the principle of the freedom of the seas
threatened Indonesia’s sovereignty and security, but he did not go on to propose
that the government of an independent Indonesia lay some form of claim over all
the waters between the islands. Instead, he suggested closing narrow straits (though
not the Sunda, Lombok, and Malacca straits) to foreign ships unless they had been
granted a permit or flew the flag of a country with which Indonesia had a treaty
allowing that country’s ships to pass through. He also appears to have suggested a
slight widening of the country’s territorial waters.3 That, it seems, was as far as the
discussion went at this time. The constitution adopted the day after Sukarno and
Hatta proclaimed the independence of the Republic of Indonesia on 17 August 1945
made no mention of jurisdiction over water aside from declaring in article 33(3) that
“the land, the waters and the natural riches contained therein shall be controlled by
the State and exploited to the greatest benefit of the people”.

Over the next four years the energies of the leaders of the republic were
consumed by the war against the Netherlands and by conflict among themselves
about how to prosecute the war and what sort of country Indonesia should become.
They made no attempt to extend the fledgling state’s territorial sea at this time.
The more fundamental issue was whether the republic had a territorial sea at all.
According to article 1 of the Linggajati agreement of March 1947, “the Netherlands
Government recognizes the Government of the Republic of Indonesia as exercising
de facto authority over Java, Madura and Sumatra”. The leaders of the republic
appear to have assumed that this recognition automatically applied to the waters
adjacent to those islands as well, and so too, it appears, did British officials,4 but
according to the Dutch interpretation of the agreement the Netherlands retained
sovereignty over these waters. As Dutch officials saw it, the Netherlands had in
no way recognized the republic as a sovereign state; it had merely recognized
the fact that the republican government exercised practical authority over certain
islands. Since, according to the Dutch argument, the republic was not a state, it
could not claim territorial waters. In fact, because territorial waters were one of



the attributes of a sovereign state, they argued, adopting the same reasoning that
their predecessors had applied to the self-governing territories at the turn of the
century, the Netherlands could not recognize the republic as having territorial
waters without implying that the republic existed as a state. In any case, the fact
was, in their view, that the republic could never presume to have territorial waters
when it had never exercised any authority over the waters adjacent to the territory
under its control and, moreover, was “not in a position to put that authority into
effect”.5 Instead, it was, according to the Dutch, the Netherlands that actually had
authority over these waters. In short, the Dutch believed, the republic exercised
de facto authority over some parts of the land territory of the Indies but the
Netherlands had authority over the waters adjacent to that land.

Armed with this argument, the Netherlands government regarded its blockade
of various ports and efforts to intercept vessels “smuggling” rubber and other
primary products from areas under republican control to British Malaya as entirely
justified in international law. As the conflict dragged on and the republic fought for
its very survival, republican leaders were in no position to challenge this argument.
The tiny Indonesian navy was able to “cause confusion on the Dutch side” when
forced to engage in battle and had some success in running the Dutch blockade,6 but
for the most part the Netherlands controlled the sea. Only with the formal transfer
of sovereignty in December 1949 did the Netherlands recognize Indonesia as a state
having its own territorial sea. The leaders of this new state, however, appear to have
given little or no attention to their jurisdiction over the waters between the islands
making up Indonesia. Like the 1945 constitution, the provisional constitution of
1950, which established Indonesia as a parliamentary democracy, highlighted the
state’s control over land and water but otherwise made no mention of the sea
beyond stating in article 88 that the government would issue regulations concerning
land, sea, and air communications. With the formal transfer of sovereignty all the
laws of the Netherlands Indies including the Territorial Sea and Maritime Districts
Ordinance of 1939 were to remain in place until such time as the government might
amend or replace them.

Indonesia began the 1950s in an enfeebled condition. The Japanese occupation
and war with the Dutch had devastated the economy. The military, which had been
forced to raise much of its own funds as best it could during the war, was highly
fragmented. The navy and air force were extremely weak. Under the terms of the
Round Table Agreement of 1949 the Indonesian government had agreed to take
over the debts of the Netherlands Indies, to allow the large Dutch firms such as the
KPM that had dominated the prewar economy to continue operating, and to retain
the Java Bank as the nation’s central bank. The boom in commodity prices during
the Korean War offered some respite but soon the boom was over. In addition,
Indonesia was, as far as the Indonesian elite was concerned, territorially incomplete.
Under pressure from the United States republican leaders had reluctantly agreed in
1949 that the Netherlands would retain control over West New Guinea for what



they understood would be a fairly short period before it would be incorporated
into Indonesia. Finally, on top of all this, there was deep, at times paralyzing,
disagreement among Indonesians about fundamental questions such as whether
liberal democracy was the most suitable form of government and what place Islam
should have in governing the new republic.

In large part because they were so conscious of Indonesia’s weakness the
republic’s leaders, whatever their differences on other matters, displayed a
heightened concern—indeed an obsession—with state sovereignty. In this respect
Indonesia was very much like other newly independent states at this time. The
declaration that came out of the Asian-African Conference held in Bandung in
1955 emphasized the respect for sovereignty and territorial integrity, the equality
of states, non-interference in the affairs of other states, and the right of states to
defend themselves.7 As host of the conference the Indonesian government was at
the forefront of the pursuit of these principles in the conduct of international
relations. By the time of the Bandung conference the government’s commitment
to these principles was already contributing to a rethinking of the status of the
waters lying between the islands of Indonesia. Also contributing to that rethinking
were important developments in the law of the sea that had taken place while
the republic was fighting for its very existence and trying to establish a
viable nation-state.

THE TRUMAN PROCLAMATIONS AND BEYOND

During the 1940s the sea became increasingly important as a source of vital
resources. The growing demand for energy led to the invention of methods for
extracting oil from deposits under the seabed, while the ever increasing demand
for fish prompted the construction of more and more powerful fishing vessels
that not only could catch greater quantities of fish but could also operate in
more distant fishing grounds. These developments forced many governments to
consider the question of their jurisdiction over the seabed and waters beyond
their territorial seas. In September 1945, just a few weeks after the end of the war,
President Truman issued two proclamations that were to have a great influence
on the way governments regarded their jurisdiction over the sea. In the first,
which he justified by the government’s need to regulate the development of
offshore oil deposits, Truman proclaimed that the US government regarded the
natural resources on and under the seabed of the continental shelf adjacent to
its coasts as being “subject to its jurisdiction and control”. In the second, which
he justified by the need to preserve fishery resources for future generations, he
declared that the government was assuming the power to establish conservation
zones to regulate the conduct of fishing by US nationals and foreign nationals
who had entered into fishing arrangements with US nationals. US officials had



little idea of the potential ramifications of these proclamations as far as other
states were concerned. Although both proclamations emphasized that they in
no way changed “the character of these waters as high seas”, the fact remained
that the US government, after considering what best served the national interests
of the US, had unilaterally extended its jurisdiction far out from its shores. If
the US, the greatest power on earth, could do this, then why couldn’t other
states? Moreover, while the second proclamation applied only to US nationals
and foreign nationals in arrangements with US nationals (a State Department
official later asked why a presidential proclamation had been needed in such a
case8), it gave the impression that the US government had created a vast zone
within which it regulated fishing generally.

The Truman proclamations emboldened other states to extend their maritime
jurisdictions. A few weeks later the Mexican government, which had been informed
of the impending proclamations, followed the example of the first proclamation by
asserting “jurisdiction, protection, and control over the continental shelf” adjacent
to Mexico’s land territory. Then three states along the west coast of South America,
where there was only a very narrow continental shelf but abundant living marine
resources, went well beyond the scope of the first Truman proclamation. In June
1947 Chile claimed “national sovereignty over the continental shelf and adjacent
seas to 200 marine miles” from the country’s land territory for the purpose of
“reserving, protecting, and making use of all natural resources”. A few weeks later
Peru made a similar 200-mile claim, as did Ecuador in 1951. In 1950 El Salvador
went even further by stating in its constitution that the sea within 200 miles
of the coast was part of the nation’s territory.9 Then in 1952 Chile, Ecuador,
and Peru came together to issue a statement—the Santiago declaration—asserting
“exclusive sovereignty and jurisdiction…over the sea which washes the coasts of
their respective countries, to a minimum distance of 200 nautical miles” from
those coasts. Included in the declaration was a statement permitting “innocent and
inoffensive passage” in this zone.10 By implication the traditional freedoms of the
high seas were not permitted. The US government viewed all these developments
with deepening consternation but its repeated protests that the Latin Americans
were acting contrary to international law fell on deaf ears.

As the Latin Americans were making all these claims, an event that had
potentially enormous implications for Indonesia had taken place in The Hague
when the International Court of Justice handed down its ruling in the
Anglo-Norwegian Fisheries case in December 1951. This case concerned the legality
of the straight baselines joining the outermost points of the skjaergaard that the
Norwegian government had used to delimit its territorial waters in that region.
Under Norwegian law, as we have noted, the country’s territorial sea extended 4
miles seaward from these baselines and all the waters within the baselines were
internal waters. The UK government conceded Norway’s right to have a territorial
sea that was 4 miles wide but it challenged its right to measure that territorial sea



from straight baselines—the longest of which according to a 1935 decree was 44
miles long—rather than from the low-tide line of the mainland and each and every
island. The British argued that the practice of measuring the territorial sea from
the low-water mark was a long-established principle in international law and the
Norwegian government therefore had to justify its deviation from that principle.
In response the Norwegian government declared that the people living along the
barren northern coast of Norway had historic ties with the waters in question and
depended on the rich fishery resources of those waters for their livelihoods. The
government also argued that measuring territorial waters from the low-water mark
was not established in international law and that the burden lay with the British to
prove that Norway had violated some principle in international law. In the end, the
court decided in favour of Norway. The court, so the majority decision asserted,
was persuaded that Norwegians had a close historical and economic connection
with the waters concerned and that this close connection was relevant. The court
also declared that the principle of measuring the territorial sea from the low-water
line was not an established principle in international law. And it stated that the
baselines had been in place many years before the British government had formally
protested to the Norwegian government. For all these reasons, the court ruled that
the method by which the Norwegian government had drawn its baselines was “not
contrary to international law”.11

What, many governments and international lawyers wondered, was the
significance of this ruling? On the one hand, the court had emphasized those
geographical, historical, and economic circumstances that had made Norway’s
claim so special. On the other, however, it seemed to suggest that straight
baselines drawn in “the general direction of the coast” were valid even if there
were no such special circumstances. Moreover, even though the court observed
that while all territorial claims are necessarily unilateral they always had an
international aspect, it seemed to have given more weight to the interests
of the state making the claim than to the interests of those states affected
by it.12 For some this was a matter of deep concern. One British authority
feared that any weakening of “the consensual basis of maritime rights” would
lead to “a disorderly riot of unilateral claims”.13 Others, however, worried
little about such consequences. Among them was a California congressman,
Sam Yorty, who in February 1952 introduced a resolution proposing that the
US declare “its exclusive right and jurisdiction…with respect to all inland or
internal waters within boundaries established as far seaward along the coasts
of the continental United States (including Alaska) as is permissible” under
the rules set out in the ICJ’s judgement.14 Yorty’s initiative alarmed the US
administration. If the US were to take such a step then almost certainly
many other states would soon adopt similar legislation. In response to a letter
from the State Department asking for the Department of Defense’s reaction
to the resolution the secretary of the navy declared in June 1952 that “any



action which tends to restrict free navigation of the high seas by recognizing
sovereignty over territorial waters in excess of three miles is contrary to United
States security interest”.15 In order to demonstrate the dire consequences of
states following Norway’s lead by applying straight baselines he asked his staff
to prepare maps showing examples of areas that might be incorporated into
states using such baselines. One of these maps showed how the Indonesian
government might enclose the waters off the west coast of Sumatra by applying
a system of straight baselines running along the outermost points of the chain
of islands lying roughly parallel to the coast.16 This, it seems, was the worst
that US officials could imagine at this time.

Around the time US and other officials were studying the implications of
the ICJ’s ruling the Philippines government took an extraordinary step. This
step concerned the lines set out in the Treaty of Paris of 1898 (see figure 3.1).
Up to this point these lines had been regarded as allocation lines: they simply
provided a convenient way of indicating which islands Spain was ceding to
the United States. There was no implication that the waters within those lines
(except for a territorial sea around individual islands) had belonged to Spain
and that it had transferred sovereignty over those waters to the US. In April
1952, however, the Australian legation in Manila learned that the Philippines
government was considering a suggestion from its Department of Foreign
Affairs that “Philippine territorial waters should be those waters covered by
boundaries drawn in the…Treaty of Paris which defined Philippine territory”.17

The government had apparently decided to go ahead with this suggestion by the
time Philippine authorities intercepted a New Zealand frigate, the Hawea, off
the western tip of Mindanao in September as it was sailing to Korea. The New
Zealand government protested that the ship had been 5.5 miles from the nearest
land at the time of the incident and that the commanding officer had “exercised
particular care when proceeding up the coast not to enter the territorial waters
of the Philippines”.18 The Philippines then replied that at the time of the
incident the Hawea had been “well within the inland waters of the Philippines”
since it had been “inside the treaty limits of its national territory”.19 When New
Zealand refused to accept this explanation the Philippines provided a more
elaborate statement of its position in November 1953:

…all waters around, between and connecting the different islands
belonging to the Philippine Archipelago, irrespective of their width
or dimensions, are necessary appurtenances of its land and territory,
forming an integral part of the national or inland waters, subject to
the exclusive sovereignty of the Philippines. All other water areas
embraced within the imaginary lines described in the Treaty of Paris
of…1898…are considered as maritime territorial waters of the
Philippines for purposes of protection of our fishing rights,



There was no indication of precisely how the government would delimit
“the national or inland waters” lying between and around the islands. In
particular, the statement did not refer to straight baselines of the sort the

Figure 3.1 The treaty limits of the Philippines

conservation of our fish resources, enforcement of revenue and 
anti-smuggling laws, defence and security, etc.20



ICJ had upheld in the Anglo-Norwegian Fisheries case, suggesting that the
statement was not modeled on the court’s ruling. What is certain, however, is
that the government now regarded all the waters between the islands of the
Philippines as “national or inland waters”, where presumably it exercised the
same jurisdiction as it did over its land territory. Another notable aspect of
the statement was the concept of “maritime territorial waters”. On the one
hand the government appeared to be claiming jurisdiction only over specific
activities. On the other, however, the inclusion of so many activities and the
addition of “etc.” suggested that it in fact regarded those waters as having the
status of territorial sea. Since there was no indication of how the government
would delimit “national or inland waters”, it was not clear just how extensive
the “maritime territorial waters” lying beyond them were. However, these
waters obviously encompassed a vast area of ocean, since the treaty limits
were in some places more than two hundred miles from the nearest island
belonging to the Philippines.

Fully aware of the implications of the statement, the New Zealand
government immediately informed the Philippines that “it is unable to accept
the views of the Philippines Government on this issue”.21 At some point
it appears that the UK government did the same, while the Australian
government apparently remained silent, believing that “it might be best not
to approach the Philippines Government direct, as we do not want to induce
them to make an approach to us on this matter”.22 There it appears the matter
rested for the time being.

Already in 1951, even before such dramatic moves as the Santiago declaration
and the Philippines statement, the State Department’s adviser on geography had
observed that “Never have national claims in adjacent seas been so numerous,
so varied, or so inconsistent”.23 Precisely for this reason the International Law
Commission, which the UN General Assembly had established for the “promotion
of the progressive development of international law and its codification”, began
considering the international law related to the high seas in 1949 and in 1951
it began examining the law concerning the territorial sea as well. The aim was
to complete the work left unfinished by the 1930 codification conference and
to prepare draft conventions that would form the basis for discussion at a
UN-sponsored conference on the law of the sea to be held once the commission had
finished its deliberations. At this moment when the ILC was trying to bring some
order to the chaos that seemed to prevail in the law of the sea Indonesian officials
were just beginning to turn their attention to many of the same questions related
to maritime jurisdiction that their counterparts in many other countries had been
considering since 1945.



QUESTIONING THE TERRITORIAL SEA AND
MARITIME DISTRICTS ORDINANCE

Australian records suggest that Indonesian officials first began to give thought
to these questions late in 1951 when an Indonesian cabinet minister, Djuanda
Kartawidjaja, led a mission to Japan to discuss war reparations and other matters
related to relations between Indonesia and Japan. One of those other matters was
the impending return of Japanese fishing vessels to the archipelago. Immediately
after the war Japanese fishing vessels had been prevented from venturing far from
Japan by a line, known as the MacArthur Line, imposed by the Supreme
Commander of the Allied Powers that those vessels were not allowed to cross. The
line was gradually extended further and further from Japan. At the time of the
Djuanda mission Southeast Asia remained out of bounds but the line was expected
to be lifted altogether soon. The imminent return of Japanese fishermen was a
worrying prospect for Indonesian officials in view of all the problems they had
caused in the prewar period. During the discussions in Tokyo the Indonesians
apparently told the Japanese that they were considering “defining territorial waters
as the waters between the islands with a sixty mile limit”24 but the Japanese said that
Japan would be unwilling to recognize such a limit. Sometime in 1952 Indonesian
officials began considering the possibility of declaring a continental shelf “around
the coasts of the archipelago”.25 The most immediate purpose of such a declaration
would have been to prevent Japanese fishermen, who returned to the waters
between Indonesia’s islands soon after the MacArthur Line was lifted in April of
that year, from exploiting the rich oyster beds in eastern Indonesia. In September
1953 the idea of declaring a continental shelf received a boost when the Australian
government, having broken off negotiations with Japan over the regulation of
Japanese pearl-shellers off the north coast of Australia, claimed sovereign rights
over its continental shelf out to a depth of 100 fathoms (182 metres). The
Australians quietly encouraged the Indonesians to take the same step, partly, it
appears, in the hope that the Indonesians would then feel no need to make any
claim such as to a broader territorial sea that might threaten freedom of navigation.
By the middle of October “informed circles” in Jakarta had told a reporter “that
Indonesia will announce that the Indonesian sovereignty also includes all the
continental shelves surrounding the Indonesian islands”.26

But Indonesian officials were looking for a broader form of jurisdiction than a
continental shelf declaration could provide, at least on its own. Such a declaration
would, among other deficiencies, not give the government any jurisdiction over
the Japanese fishing vessels that were by this time exploiting the abundant tuna
stocks of the Banda Sea. Thus, when the foreign minister spoke with the Australian
chargé d’affaires in November 1953 he was (so the chargé reported) “delighted
to discover that the Java Sea generally lies at the 100 fathom level, but thought
that, with respect to the Banda Sea and the Celebes Sea some principle other



than the Continental Shelf might need to be adopted”.27 Indeed, officials appear
to have already had some idea of what that principle might be, for the chargé had
recently learned from a Foreign Ministry official that Indonesia was considering
“the adoption of a coast to coast line which would in effect make” areas such
as the Banda Sea “closed waters for all purposes”.28 The reference to “a coast to
coast line” almost certainly indicates that the government was considering some
sort of application of the ICJ’s ruling in the Anglo-Norwegian Fisheries case. The
Australian government was aware that at the very least Indonesians believed that
they had a say in what went on in the seas between their islands. Precisely for this
reason the Australian minister for external affairs strenuously opposed a proposal
by the minister of defence to conduct a large-scale naval and air exercise with
US, Dutch, and French forces in the Banda and Arafura seas under the direction
of the Australian navy and air force. Indonesians, he argued, “might well see in
the manoeuvres some hostile significance and this could play into the hands of
extremist elements” in the elections expected in 1955.29

We have almost no record of Indonesian thinking regarding the government’s
maritime jurisdiction during the next couple of years. In May 1955 cabinet
discussed this issue following memorandums from the defence and justice ministers
but we know nothing about the contents of the memorandums or the nature of
the discussion. Over the next fifteen months the ministers of defence, finance,
and agriculture (which included fisheries) and the police bureau all submitted
memorandums concerning maritime jurisdiction,30 but again there is no record of
their contents. Then, in September 1956, the issue suddenly surfaced when the
Southeast Asia Treaty Organization announced that it would be conducting naval
and air exercises. There was some mystery about where these exercises would be
conducted. Indonesians were particularly concerned whether they would take place
in the Java Sea. “From the perspective of geography,” the navy’s chief of staff,
Admiral Subiyakto, told reporters, the Java Sea “is inside the scope [lingkungan]
of our territory and if seen from the perspective of our national sovereignty it is
extremely difficult to permit or just be silent regarding the use of the Java Sea for
a war exercise”.31 In the end it appears that although the ships did not conduct
exercises in the Java Sea they did pass through it on their way to the South China
Sea.32 “I do not see why they should not operate in the Java Sea,” a Royal Navy
officer told the Straits Times. “It is in international waters and we did not enter
Indonesia’s territorial waters.”33 And the commander of the US Pacific Fleet took
the view that “Indonesia would have to get used to the idea that the Java Sea was
not an Indonesian lake”.34 The government formally protested to the US about the
exercise, apparently because one phase of it was held close to Indonesian islands off
the northwest coast of Borneo. Thinking that this was merely a pro forma protest,
the US government did not bother to reply.35

The SEATO exercise brought back into the open the question of whether
the government should abandon the 3-mile limit. When speaking to the press



Subiyakto had commented that the 3-mile limit was not appropriate “for current
conditions” and noted that many states had claimed broader territorial seas. He
remarked that Indonesia had been considering doing the same but had not done so
yet because of concerns about “our capability [kemampuan kita]”.36 One important
figure pushing the government to make a bold assertion of its jurisdiction over
the sea between Indonesia’s islands was Muhammad Yamin, now a member of
parliament. Speaking on the morning of 17 October, he found the government’s
adherence to the 3-mile limit “unaccountable”. According to him the US was
among many countries that had extended their territorial waters and that Indonesia
should do the same. If Indonesia were to adopt what he called “the current
international views” then “the SEATO manoeuvres on the Java Sea would…not be
held without our prior consent as the Java Sea would be regarded as belonging to
our territorial waters”.37

The government had apparently already decided to act by the time Yamin
spoke in parliament. Sometime on 17 October 1956 the prime minister, Ali
Sastroamijoyo, established an interdepartmental committee with the broad brief
of “drafting a law concerning Indonesia’s territorial sea and maritime area”. In
addition to its head, Lt. Colonel Pirngadi, the chief of naval operations, there were
thirteen members drawn from the ministries of defence, justice, foreign affairs, and
internal affairs, departments dealing with shipping, fisheries, and taxation, and the
navy and marine police. According to the prime minister’s decision the purpose for
setting up the committee was to make changes to the Territorial Sea and Maritime
Districts Ordinance “in accordance with the current situation”.38

PRECEDENTS

At the time the interdepartmental committee was established it had before it a
treasure trove of precedents that it could, depending on how it interpreted them
and how bold it was prepared to be, call upon to redefine the government’s
jurisdiction over the seas between the islands of Indonesia. Three broad kinds of
precedents were of potentially great importance to the committee’s deliberations:

Continental shelf claims. Following the example set by the first Truman
proclamation, many states had made continental shelf declarations. These
differed from one another in how they defined the outer limit of the
continental shelf—whether by depth, the morphology of the seabed, or a
particular distance—and in the nature of the jurisdiction asserted. But there was
a consensus that at least in principle states had the right to make such claims.

Claims to territorial seas broader than 3 miles. In 1956 most states still
claimed 3 miles but the number claiming broader territorial seas had been
steadily increasing. Between October 1951 and August 1956 Israel and India



claimed 6 miles and Bulgaria, Ethiopia, Rumania, and Venezuela all claimed
12 miles. And, while stopping short of abandoning its 3-mile territorial sea,
the Republic of Korea claimed “‘national sovereignty’ over a zone varying
in width from twenty to 200 miles in breadth for protection, conservation,
and utilization of the resources of the sea”.39

Claims to the waters within and around groups of islands. Under the
Territorial Sea and Maritime Districts Ordinance Indonesia already drew
straight baselines around groups of islands when the outer islands in those
groups were no more than 6 miles apart, measured the territorial sea around
those groups out from these baselines, and regarded the waters inside the
baselines as internal waters. By 1956 a number of states had made far bolder
claims, of which three deserve special mention. First, under a 1951 decree
Ecuador regarded the Galapagos Islands as forming a unit and drew straight
baselines between “the most salient points of the outermost islands” of the
archipelago. The shortest of the seven baselines was 32 miles long, while
the longest was 147 miles. Extending seaward from these baselines was a
12-mile-wide territorial sea.40 Second, Iceland’s government, following the
ICJ’s ruling in the Anglo-Norwegian Fisheries case, drew “a consecutive line
of straight baselines all along the coast from the outermost points” of the
archipelago made up of the main island of Iceland and the numerous nearby
islands. Extending seaward from these baselines was a 4-mile-wide territorial
sea; the waters inside these baselines were internal waters.41 And, third,
there was the precedent set by Indonesia’s neighbour, the Philippines. The
Philippines government made its claim known to the world at large for the
first time in a note verbale submitted to the UN secretary-general in March
1955.42 For the most part this note followed the wording of the Philippines
response to New Zealand’s protest in 1954. It did, however, drop any
reference to the lines set out in the Treaty of Paris as “imaginary”, expand
the list of activities over which the government exercised jurisdiction in its
“maritime territorial waters”, and add that the government exercised that
jurisdiction “without prejudice to the exercise by friendly foreign vessels of
the right of innocent passage over those waters”. It appears that up to the
time the interdepartmental committee was established no government had
lodged a protest against the note verbale.

These then were some of the precedents available to the committee. By 1956 there
appears to have been much less interest in making a continental shelf claim than
there had been in 1953, presumably because of the limited nature of the jurisdiction
it would have given Indonesia. The idea of claiming a broader territorial sea was
still very much alive. Shortly after the committee was appointed a senior fisheries
officer who was concerned that Japanese fishermen were exploiting the abundant fish
resources in “Indonesian waters” that properly belonged to Indonesians proposed that



the country’s territorial waters be extended to 60 miles.43 And the “coast to coast” idea
was also still alive, though in what form we do not know.

THE INTERNATIONAL LAW COMMISSION AND THE
SIXTH COMMITTEE

Up to this time the Indonesian government had taken no part in the work of
the ILC. It made no submission to the ILC during the early stages of its work
when the commission invited governments to give their views on the issues it was
examining nor did it comment on draft articles on the law of the sea circulated
by the ILC in 1955. Shortly after it established the interdepartmental committee,
however, the government finally did turn its attention to the work of the ILC when
the commission released its final draft articles and an accompanying commentary.44

Several of the draft articles were of great relevance to the issues the government was
facing, and that the interdepartmental committee was just beginning to consider:

Article 3. The ILC had aimed to express all the draft articles in treaty
language. Thus, for example, article 1 proclaimed that “the sovereignty of a
State extends to a belt of sea adjacent to its coast, described as the territorial
sea”. But the commission failed to agree on the wording of the article dealing
with the breadth of the territorial sea, article 3. Thus, article 3 merely
contained the statement that the commission “considers that international
law does not permit an extension of the territorial sea beyond twelve miles”.
The commission did not intend this wording to mean that any width up to
12 miles was permissible but only that any extension beyond that distance
was not. It added the comment that the breadth, whatever it was, “should
be fixed by an international conference”.

Article 5. Article 5(1) allowed a state to draw straight baselines, from
which it would measure its territorial sea, when “the coast is deeply
indented or cut into or…there are islands in its immediate vicinity”. It
imposed no limit on the length of these straight baselines but did stipulate
that they “not depart to any appreciable extent from the general direction of
the coast” and that “the sea areas lying within the lines be sufficiently closely
linked to the land domain to be subject to the régime of internal waters”. A
state could, however, take account, “where necessary, of economic interests
peculiar to a region, the reality of which was clearly evidenced by long
usage”. As the ILC interpreted article 5(1), this formulation embodied a
two-step process: first, geographical reality determined whether it was
possible to apply a system of straight baselines and, second, economic
interests exercised over a long period determined exactly how those lines
would be drawn. Article 5(3) dealt with the question of passage through



waters that had previously been part of a state’s territorial sea or the high
seas but would now, as a result of applying straight baselines in accordance
with article 5(1), be part of the internal waters of a state. According to this
article ships would have the right of innocent passage “where the waters
have normally been used for international traffic”. This in effect established
a new kind of internal waters, namely, internal waters where there was a
right of innocent passage as distinct from internal waters where there was
no such right. A notable feature of article 5 as a whole was that it was cast
with “coastal” archipelagos such as the skjaergaard in mind. There was no
mention of applying straight baselines to groups of islands.

Article 10. This article simply stated that “Every island has its own
territorial sea” and defined an island as an area of land surrounded by
water and permanently above the high-water mark. During its discussion
on this article the commission touched on the related question of groups
of islands.45 No one objected in principle to the possibility of establishing
a special regime for such groups. Even the great champion of the British
view of the law of the sea, Sir Gerald Fitzmaurice, suggested that such a
regime “might be established for cases where islands were sufficiently closely
grouped to constitute both a geographical and a political unity”. He insisted,
however, that “a maximum distance between the islands and also between
the interior lines would have to be established” and that the waters inside
the baselines be regarded as territorial sea (where there would be the right
of innocent passage) rather than internal waters (where there would be no
such right).

Two members addressed the special case of states made up entirely of
islands. A.E.F. Sandström of Sweden suggested that “a more liberal use of
straight baselines might be justified in certain cases” but emphasized that
“obviously” this could not be done in the case of states “with enormous
distances between their islands, such as Indonesia”. A Czech member,
Jaroslav Zourek, argued that it would be unfair to states made up entirely
of islands if the commission allowed the drawing of straight baselines in the
case of “off-shore” islands (such as the skjaergaard) but did not have a similar
clause in the case of “archipelagic States”, for otherwise “such States would
never have any internal waters”.

In the end, the article said nothing about groups of islands. The
commentary explained that the commission had been unable to make a
proposal concerning groups of islands because of disagreement over the
width of the territorial sea and a “lack of technical information” on
archipelagos but expressed the hope that this question would be addressed
at an international conference. The commentary added that in the view of
the commission article 5, the article dealing with straight baselines, “may
be applicable to groups of islands lying off the coast” but said nothing



about just how it might be applied. A notable aspect of the commission’s
discussion was Zourek’s introduction of the concept of “archipelagic States”.
Suddenly there was a term for states such as Indonesia made up entirely of
islands. Whether anyone would embrace this term remained to be seen.

Article 15. Article 15(1) gave “ships of all States…the right of innocent
passage through the territorial sea”. According to article 15(3), which was
modeled on a rule proposed by the codification conference, “Passage is
innocent so long as a ship does not use the territorial sea for committing
any acts prejudicial to the security of the coastal State or contrary to
the present rules, or to other rules of international law”. Article 15(5)
required submarines “to navigate on the surface”. Though this was not
stated explicitly, article 15 would apply not only to the territorial sea but
also to those internal waters that according to article 5(3) were subject to the
innocent passage regime.

Article 17. This article gave coastal states certain rights of protection.
Specifically, it gave a coastal state the right to take “necessary steps in its
territorial sea to protect itself against any act prejudicial to its security” and
“to suspend temporarily in definite areas of its territorial sea the exercise of
the right of passage” when it deemed such a suspension “essential for the
protection” of its right to protect itself. Importantly, however, it did not
allow the state to suspend the right of passage “through straits normally used
for international navigation between two parts of the high seas”. This was
the only reference to passage through straits in the draft articles.

Article 24. This article gave coastal states the right to “make the passage
of warships through the territorial sea subject to previous authorization or
notification”. Originally the commission had taken the view that warships
should be able to pass through the territorial sea without having to obtain
the coastal state’s permission or give prior notification but in response to
the views of several governments it inserted this requirement. When the
maritime powers then strongly objected to what they regarded as a severe
impingement on the freedom of the seas, the commission reconsidered its
position but in the end decided to retain the requirement. It went out of
its way, however, to emphasize that since under article 17 coastal states
could not place any restrictions on the innocent passage of warships through
straits used for international navigation article 24 should not apply to
such straits.

Article 67, 68, and 69. These were the first three articles in a section
dealing with the continental shelf. Article 67 defined the continental shelf
as “the seabed and subsoil of the submarine areas adjacent to the coast
but outside the area of the territorial sea, to a depth of 200 metres
(approximately 100 fathoms) or, beyond that limit, to where the depth of
the superjacent waters admits of the exploitation of the natural resources



of the said areas”. Article 68 proclaimed that a coastal state “exercises
over the continental shelf sovereign rights for the purpose of exploring
and exploiting its natural resources”. An implication of these two articles
was that states would be able to claim sovereign rights over more and
more of the seabed as it became possible to exploit resources in deeper
and deeper waters. Article 69 placed a clear limit on the extent of the
state’s jurisdiction over its continental shelf. “The rights of the coastal
State over the continental shelf,” it stated, “do not affect the legal status
of the superjacent waters as high seas, or that of the airspace above those
waters.” Thus, the coastal state would have no special rights over the fishery
resources in the waters above its continental shelf, while foreign ships and
aircraft would enjoy the same freedom of movement in this area as they did
elsewhere on the high seas.

Perhaps the most conspicuous feature of these articles was that for the most
part they consolidated (or in the case of the breadth of the territorial sea partially
consolidated) those developments about which there was either general agreement
or grudging acceptance but ignored those that that had pushed the prevailing law
of the sea to the extremes. Thus, for example, there was no recognition of the
200-mile claims of the Latin Americans or the (from most perspectives) outlandish
claim made by the Philippines. The commission had, however, stuck its neck out
in putting forward article 24; even with the assurance concerning straits used for
international navigation the maritime powers could be expected to try to have
it deleted.

As with so much else, we have no record of the Indonesian government’s initial
reaction to the draft articles but we do know that it did study them enough to
instruct Indonesia’s representative in the Sixth Committee of the UN General
Assembly what to say when the committee began discussing the ILC’s report on
28 November. The primary purpose of the committee’s discussions was to decide
whether to recommend that the UN go ahead with plans to convene a conference
on the law of the sea, but many representatives also took the opportunity to
comment on the draft articles themselves. One of the most important statements
came from the UK representative, Sir Gerald Fitzmaurice. Appealing to
governments to base their positions on “an objective consideration of the technical
elements” rather than “political, ideological or emotional factors”, he mounted a
long defence of the 3-mile limit. States were, he said, deluding themselves if they
believed that broader territorial seas would, in this age of ballistic missiles, improve
their security. Moreover, there was no point in claiming a broader territorial sea
for security reasons when the government lacked the means to control what went
on in those waters.46 Among those to respond was the Indonesian representative,
Nugroho. Speaking on 5 December, Nugroho reserved his government’s position
on the breadth of the territorial sea but aligned Indonesia with “the views of those



distinguished representatives who have so forcefully and bravely advocated…the
expansion of the breadth of the territorial sea beyond the three-mile limit”. Those
views, he added, could not be easily dismissed “as merely ideological, political or
even emotional”. Although a broader territorial sea could not ensure the security
of a state, he continued, it certainly would give it more protection than the 3-mile
limit did. The 3-mile limit was now “obsolete”.47

However divergent the views of member states, the Sixth Committee readily
agreed on the desirability of convening a conference on the law of the sea. Acting
on the committee’s recommendation, the UN General Assembly resolved in
February 1957 to begin planning for a conference to begin in March 1958.

THE INTERDEPARTMENTAL COMMITTEE

Due in large part to several changes in its membership as well perhaps as the
magnitude of the issues it had to consider, the interdepartmental committee moved
at a very slow pace. It established a section to deal with “technical” matters in January
1957 and another one to deal with legal issues only in April. In the meantime, there
had been a dramatic development in Indonesia that could, depending on how it
viewed it, have a direct bearing on the committee’s deliberations.

During the 1950s politicians, army officers, and the public in regions outside
Java had become increasingly dissatisfied with the government in Jakarta. They
watched with a sense of foreboding the growing popularity of the PKI in Java—it
had made a spectacular impression in the 1955 elections—and Sukarno’s apparent
support of the party. And they complained bitterly about the government’s
attempts to regulate foreign exchange transactions in a way that gave Java cheap
imports but greatly reduced the earnings of, for example, producers of rubber
in Sumatra and copra in Sulawesi. Because of the ever-widening gap between the
official exchange rate and the value of the rupiah outside Indonesia, smuggling,
already a problem for the government for many years, became more and more
common during this period. In 1956 it was estimated that about half of the rubber
imported into Malaya from Indonesia had been smuggled across the Malacca
Strait.48 By this time the biggest smugglers were working closely with regional
military commanders, who saw the income from smuggling as a way of increasing
their independence from the high command in Jakarta and building the loyalty
of their troops. The gulf between the regions and Java widened when Hatta, a
Sumatran, resigned as vice president in December 1956. In January 1957 Masyumi,
an Islamic party that had its main support in Sumatra, withdrew from the
government of Ali Sastroamijoyo, and by early March several regional army
commanders had, without authorization from either the government or the
military command in Jakarta, declared martial law over their regions and begun
to govern these regions virtually autonomously. These commanders did not see



themselves as rebelling against the nation-state of Indonesia. Indeed, they believed
that they were preserving the true values of the revolution and helping to save
the state in a time of crisis. But for the government their unilateral declarations of
martial law posed a grave threat to the unity of Indonesia as well as to the authority
of the government itself. Following Ali’s resignation as Prime Minister on 14
March, President Sukarno, urged on by the army chief of staff, General Nasution,
declared martial law over the whole country. Then Sukarno, who had recently
been speaking about the possibility of Indonesia becoming a “guided democracy”,
appointed a “business cabinet” headed by the highly respected non-party politician
Djuanda Kartawidjaja, who by this time had held several ministerial posts. Once in
office Djuanda tried to keep the country together. Most notably, in September 1957
he held a National Conference where those attending, including several regional
commanders, expressed their dissatisfaction with the current state of affairs. But the
conference provided no clear direction on what should be done about the nation’s
problems. In any case, the regional commanders and their civilian allies had become
entrenched in their opposition to the government in Jakarta following the triumph
of the PKI in provincial elections in Java in August. By October they had convinced
themselves that they would have the support of the US government in any conflict
with Jakarta.49

In this politically tumultuous atmosphere there was some public discussion
of the government’s maritime jurisdiction. This discussion did not involve the
interdepartmental committee, which continued to meet out of the spotlight, but
took place in the Constituent Assembly established to draft a constitution to
replace the provisional 1950 constitution. Early in September a committee
examining the question of how to define “Indonesia’s national territory”
recommended that it include “the seas and waters [lautan-perairan] between our
islands”.50 After considering the committee’s report the preparatory committee,
which had commissioned the report, concluded that the assembly had to consider
whether “struggling to have the seas and waters between our islands included
in Indonesia’s national territory” should become government policy.51 When the
full assembly debated the territorial question in early November most of the
discussion was devoted to the problem of defining precisely which islands and parts
of islands made up Indonesia. Was it, for example, simply the territory of the
former Netherlands Indies or the territory of the Netherlands Indies at a particular
date? Because of rapidly increasing Indonesian impatience with the refusal of the
Netherlands to discuss the “return” of West Irian (West New Guinea) to Indonesia
there was also a great deal of discussion on whether any definition of Indonesia’s
territory should refer specifically to West Irian. But three speakers addressed the
question of the waters between Indonesia’s islands. Two enthusiastically endorsed
the idea of including those waters in the country’s national territory. A PKI
delegate believed such a step was essential in view of “our security interests and
national sovereignty”; he reminded the assembly of “SEATO exercises in the Java



Sea”.52 Also advocating the idea was a Parkindo (Christian Party) delegate. “Our
security interests and independence cannot be sacrificed to the interests of other
people”, he said, referring to those states upholding the freedom of the seas. “Is this
[incorporating the waters between the islands] not a unilateral step? Perhaps! So too
was our [independence] proclamation!” “Certain people,” he continued, “say that
behind such a step we must have the force needed to defend it if we are not to be
considered like Don Quixote.” But he dismissed such fears as “a different matter”
to be resolved as the nation developed.53 The third delegate to address the question
of claiming sovereignty over the waters between the islands was Djamaluddin
gelar Datuk Singo Mangkuto of Masyumi. His party was staunchly opposed to
abandoning the 3-mile limit, at least in the near future. He argued that that limit
was still consistent with international law and pointed out that Indonesia indeed did
lack the means to defend a broader claim which almost certainly would provoke
a strong reaction from other countries. Unlike the PKI delegate Djamaluddin
regarded the freedom of the seas not as a piece of imperialist ideology but as a
principle of great importance to all states.54

At least within the assembly Djamaluddin’s position won the day. When he
proposed that all the questions related to waters, airspace, and the continental shelf
be subject to further study by the preparatory committee, the assembly agreed
to adopt this course of action without taking a vote.55 That was the end of the
matter as far as the assembly was concerned. The delegates had what they regarded
as far weightier questions demanding resolution such as the place of Islam in the
state. It appears, however, that there was at least a consensus on the desirability of
making a continental shelf declaration at some stage. Both the Parkindo delegate
and Djamaluddin had spoken in favour of this—the former as a step the government
would take in addition to an assertion of sovereignty over the waters between the
islands, the latter as a step the government would take instead of such a claim to
those waters.

In the midst of these discussions in the Constituent Assembly the
interdepartmental committee continued its deliberations but apparently had
made no final decisions on its recommendations. In October, as the committee
showed no signs of concluding its work, the minister of veteran affairs, Chairul
Saleh, who was well known for his nationalist zeal, took an extraordinary
step. Sometime in that month he complained to Mochtar Kusumaatmadja, a
young member of the interdepartmental committee whose wife was related to
Chairul, that the committee was going about its work much too slowly and
timidly. Mochtar had been appointed to the committee on 1 August because
of his expertise in international law; he had specialized in international law
at the University of Indonesia and had gone on to receive an LLM from
Yale Law School, where one of those influencing his view of the law was
Myres McDougal, whose course on international law included an examination
of the Anglo-Norwegian Fisheries case.56 At the time of his appointment to



the committee he was working in the Foreign Payment Instrument Institution
(LAAPLN), the body charged with the seemingly futile task of regulating
Indonesia’s foreign exchange transactions. According to Mochtar’s account
Chairul wanted to find a way of preventing Dutch warships from passing
through the Java Sea. Just recently, according to Mochtar’s account, the Dutch
destroyer Drenthe had been patrolling the Java Sea. In fact the Drenthe did not
set sail for Southeast Asia until December and Dutch records suggest that at
least in September the only Dutch warship in the region was the Groningen,
which was patrolling the waters around West New Guinea.57 It is likely that at
this point Chairul’s main concern was to find a way to put an end to SEATO
exercises in the Java Sea, just as it was for the PKI delegate in the Constituent
Assembly. In any case, when, as Mochtar later recalled, Chairul asked him
whether it would be possible to convert the Java Sea into an “internal sea [laut
pedalaman]”, the conversation unfolded as follows:

Mochtar: “It can’t be done. Why do you ask?”
Chairul: “The crucial thing is to make it possible! Don’t say it can’t
be done.”
Mochtar: “But this is contrary to international law.”
Chairul: “You are still too young to speak like that, not [like a]
revolutionary…. If we had listened to people who were too
legal-minded at the time of the proclamation [of independence in
1945] there would not have been a proclamation. You must change
your way of thinking. Actually it must be made possible! The main
thing is that you must just think about how the Java Sea can become
an internal sea. In the end, you are capable [of doing this], no?”

Succumbing to Chairul’s onslaught, Mochtar pleaded that he would have to obtain
leave from the LAAPLN to have the time to consider how the Java Sea could
become an internal sea. After Chairul helped him obtain two weeks leave, and after
he had obtained Pirngadi’s consent to undertake this task on behalf of Chairul,
Mochtar escaped to the relative tranquility of Bandung to do as Chairul
demanded.58

Mochtar in fact went far beyond what Chairul had asked for. Using the ICJ’s
ruling in the Anglo-Norwegian Fisheries case as his primary justification, Mochtar
drew straight baselines between the outermost points of the outermost islands
on a map of Indonesia in a primary school atlas that he had brought with him.
The waters within these baselines—the Java, Flores, and Banda seas and much else
as well—would become Indonesia’s internal waters, over which the government
would exercise full sovereignty, while the country’s territorial sea would be
measured out from the baselines. Having reimagined Indonesia’s territory in this
way, Mochtar returned to Jakarta “to report immediately to the minister of veteran



affairs”.59 By all accounts Chairul was delighted with Mochtar’s work. It gave him
precisely the breakthrough he was looking for.

Mochtar also presented his proposal to the interdepartmental committee.60 The
committee had in fact already considered the “point to point” method at some
stage but had decided not to pursue the idea any further. Mochtar’s proposal
changed nothing. The view of all the committee members except for Mochtar61

was that what they continued to call the “point to point” method was out of the
question. They worried that so far there appeared to be only one precedent for
applying that method to a great archipelago, namely, the Philippines claim.62 And
they believed that Indonesia had to take particular care in view of its important
position as far as international navigation was concerned. But their overriding
concern was, as Danusaputro puts it, “the extent of the sea that would be enclosed
and controlled when Indonesia’s strength was not yet sufficient”.63 They in fact
had good reason to worry, for there was no doubt about the Indonesian navy’s
inability to control such a vast expanse of water, particularly when it included
such strategically important waterways. In September 1957 the commander of
the Ambon Maritime District, which encompassed all the waters of the eastern
half of Indonesia, lamented to members of parliament that because he had so few
patrol boats at his disposal he was powerless to do anything about foreign ships
entering the waters for which he was responsible. He reported that a convoy of
warships had recently sailed eastward just off the north coast of Seram and that a
submarine had surfaced in the narrow waterway between Ambon and Haruku.64

The navy was weak institutionally as well. According to a US report, Indonesian
naval patrols assigned to stop smuggling across the Malacca Strait and illegal fishing
along the coast of Sumatra were reported as regularly halting Malayan fishing
vessels, “robbing the crews of their ready cash, and occasionally taking fishing nets
and outboard motors, presumably for resale in Indonesia…. Only the fact that the
Indonesian Government has relatively few vessels available for patrolling has held
down the number of incidents”.65 The navy high command had little ability to
enforce Indonesian law within Indonesia’s maritime territory as defined by the
1939 ordinance let alone the vast area that would be encompassed by the “point to
point” method. Thus, Leifer records, Mochtar “was opposed by Indonesian naval
interests because of a fear that the capability to enforce the regime of internal seas
did not exist”.66

Having rejected Mochtar’s proposal, the committee at last wrapped up its
work.67 It held its final meeting on 3 December and submitted its report and a
draft law—titled the “Draft Law on Indonesia’s Water Territory and Maritime
Domain”68—to the prime minister on 7 December 1957, nearly fourteen months
after Ali had established the committee. The biggest change that it recommended
was a widening of the territorial sea from 3 to 12 miles. It justified this change
on two grounds. First, it claimed, 12 miles had now become “an acceptable limit”.
Second, it claimed that the ILC had concluded that each state should be free to



set the width of its territorial sea as long as it did not exceed 12 miles. Both
claims were open to challenge. While many states had adopted the 12 mile limit by
then, it certainly was not acceptable to the major Western maritime powers. More
important, the committee misrepresented the ILC’s position. The commission
had, as we have seen, merely stated that an extension beyond 12 miles was not
permissible, not that any width up to 12 miles was permissible. None of this
appears to have worried the interdepartmental committee. In fact, the draft law
included an article reserving the government’s right to extend the territorial sea
beyond 12 miles at some future date if it believed this to be necessary. There
was, however, apparently no mention of the possibility of ever considering the
point-to-point method. Indeed, Danusaputro implies that the committee expressly
rejected the “point to point” method in its report.69

As well as extending Indonesia’s territorial sea to 12 miles the draft law amended
the Territorial Sea and Maritime Districts Ordinance in a number of other ways.
It placed the overall authority over surveillance and control, shipping, and fisheries
in Indonesia’s “water territory” in the hands of the minister of defence but also
gave the minister the authority to delegate that authority to the chiefs of staff of
the navy, army, and air force. It fixed the maximum fine for violations of the
law at 10,000 rupiah (about US$880 according to the official exchange rate). And
it included measures to combat radioactive pollution within Indonesia’s “water
territory”. All in all, the draft law was, as it had always been intended to be, a
revision of the ordinance, “replacing that ordinance with ‘measures that are up to
date’”.70

MOCHTAR’S VISION

In normal times the government might well have welcomed an updated version
of the ordinance with little debate. But even by the standards of Indonesia in the
1950s these were not normal times. Indeed, in late November, just as the committee
was finalizing its recommendations, political tensions were reaching a feverish
pitch. The Constituent Assembly was apparently deadlocked over the place of
Islam in the state. A national conference in November on economic development
made no progress at all in alleviating the grievances of the regions outside Java.
On 30 November Indonesians learned that a much-anticipated resolution in the
UN General Assembly calling on the Netherlands to enter into negotiations with
Indonesia had failed to receive the required two-thirds majority. There was an
expectation that this rejection would mark some sort of escalation in Indonesia’s
campaign to wrest West Irian from the Netherlands, since Sukarno had warned
that if the resolution was not approved Indonesia would consider “other means” to
take the territory from the Dutch. Just hours after Indonesians received news of the
vote there was an attempt to assassinate Sukarno. Then, in retaliation against Dutch



intransigence over West Irian, labour unions started taking over Dutch enterprises
on 3 December. Their limited success in the case of KPM—most of its ships were
at sea and sailed to ports outside Indonesia as soon as their captains heard of the
takeovers—crippled interisland communications, thereby encouraging “regionalist
leaders…to believe that Djakarta would…be even less capable of exerting its
authority in the outer islands”.71 Two days after the labour unions initiated the
takeover of Dutch firms the Ministry of Justice issued an order expelling 46,000
Dutch nationals.72

Adding to the general sense of crisis, and refocusing attention on the question
of Indonesia’s jurisdiction in the waters between its islands, was a steady stream
of reports in the Indonesian and foreign press about the movements of Dutch
warships. Between 3 and 8 December it was reported that the Dutch navy was
sending the Evertsen to West New Guinea to relieve the Johan Maurits van Nassau,
that the navy was “rushing” the Drenthe to the region, that an unnamed Dutch
warship was cruising the Java Sea, and that the Groningen had begun operating
out of Singapore. “Their mission,” the Straits Times explained, referring to the
Groningen, Evertsen, and Drenthe, “will include protection of KPM ships
withdrawing from Indonesia and helping evacuate Dutch citizens from the
country.”73 The Indonesian government was furious at the UK for allowing
Singapore to be used as a base for Dutch warships, which the government feared,
so the foreign minister, Subandrio, told the US ambassador, “would blockade
Indonesian ports or take other actively hostile action”.74

As these events swirled around him Mochtar was, far from abandoning his
proposal, hard at work with Chairul’s encouragement developing his conception of
Indonesia’s maritime space. The plan was for Chairul to present Mochtar’s proposal
to cabinet so that it would be able to consider that proposal along with the one put
forward by the interdepartmental committee.

The result of Mochtar’s work was a document dated 9 December 1957.75

After proclaiming the right of all states to protect their security from outside
interference, to preserve their fisheries, to profit from their mineral resources,
and to regulate immigration, collect customs duties, and enforce quarantine laws,
Mochtar considered various alternative ways of meeting Indonesia’s needs. One
would be to increase the width of the country’s territorial sea, measured out from
each individual island, to some distance beyond 12 miles, but since the ILC had,
he claimed, echoing the interdepartmental committee’s dubious reading of the ILC
position, concluded that 12 miles was an “acceptable limit” any distance greater
than that was likely to invite strong opposition from the maritime powers. The
government could declare a contiguous zone beyond 12 miles, but as that concept
was then understood such a zone would not give Indonesia exclusive rights to
fishing. It could—as Chairul Saleh had demanded—declare the Java Sea to be an
internal sea, but no state had ever asserted such a claim over a sea with such wide
“gates”. Finally, the government could declare Indonesia’s sovereignty over the



continental shelf surrounding its islands out to a depth of 200 metres, but the Banda
Sea and some other waters between the islands making up Indonesia reached much
greater depths than that; in any case, such a step would give it no jurisdiction over
the waters above the continental shelf.

Having reviewed those options, Mochtar argued that what Indonesia needed
was an arrangement that gave it the greatest possible “sea area [daerah lautan]”,
could be defended as conforming to international law, and was simple. None of the
options that he had outlined so far met those conditions. Moreover, none of them
took into account Indonesia’s special character as an “archipelagic state [negara
kepulauan]”, he wrote, incorporating Zourek’s term into Indonesian, apparently
for the first time. The biggest single problem, he then suggested, was to find a way
to remove the “pockets [kantung-kantung]” of high seas lying between Indonesia’s
islands. The presence of these areas of high seas made the work of those responsible
for enforcing Indonesia’s laws at sea virtually impossible, since they constantly had
to check their position to ensure that they were inside waters where they were
within their rights to act against violations of those laws. (Figure 2.2 illustrates
just how complex Indonesia’s maritime jurisdiction was under the ordinance.) It
was therefore necessary, Mochtar concluded, to arrive at a solution based on the
conviction “that the Indonesian archipelago forms one unit”. Historically, politically,
and above all geographically Indonesia was, as the relevant experts could easily
demonstrate, precisely such a unit. Mochtar then listed precedents for treating
groups of islands as a unit. He cited the Philippines note verbale of March 1955 and
a Cuban law enclosing the waters between the Canarreos Archipelago and the main
island of Cuba. He acknowledged that the islands in these cases were closer to one
another than those in the Indonesian archipelago but argued that in principle this
made no difference, for all that mattered was that the islands of Indonesia “form one
single archipelago”. The method of drawing straight baselines that he was proposing,
he added, had already been proposed by the committee of experts in the lead-up to
the 1930 codification conference.

Having established the unity of Indonesia as an archipelago, Mochtar then
referred to a map he had prepared showing straight baselines drawn between
the outermost points of the outermost islands, thus enveloping all the islands of
Indonesia. Taking into account the “geographical realities”, economic interests, and
history of Norway, the ICJ had, he claimed, given recognition to this method of
drawing baselines in the Anglo-Norwegian Fisheries case. Indonesia would need to
draw many baselines longer than any of the Norwegian baselines, but, again, this
was irrelevant, since Indonesia formed “an archipelago sufficiently unique to justify
drawing baselines in this way”. This method of drawing baselines would bring
great benefits. Instantly, the archipelago would no longer be divided by pockets
of high seas. There was no need for any widening of Indonesia’s territorial sea,
which would be measured out from the straight baselines encircling the archipelago
rather than around each island; there was therefore no need to change the 3-mile



limit. By drawing straight baselines around the whole archipelago the government
would break a link with its Dutch colonial past and instead act in the interests of
the Indonesian people. Finally, perhaps most important, this method of drawing
baselines simplified the task of enforcing Indonesia’s laws and regulations, since
all the waters between the islands of Indonesia would now be transformed into
“internal sea”. Within these waters the government would have, Mochtar implied,
the same authority as it did over its land territory.

Though now imbued with Chairul Saleh’s revolutionary zeal, Mochtar
anticipated the possibility of opposition from states that had an interest in the
passage of ships through what he now called “Indonesian waters”. To minimize this
opposition as well as to protect Indonesia’s own interests in the smooth conduct
of trade he proposed that the government should declare that “peaceful passage
[lalu-lintas yang damai] in the internal seas by foreign vessels is guaranteed as
long as, and in so far as, it does not threaten the sovereignty and security of the
Indonesian state”. Mochtar also asked that geographers and historians join legal
experts in undertaking detailed research that could be used to defend Indonesia’s
case in international forums. He ended by noting with regret that up to that time
Indonesia had made no formal contribution whatsoever to the work of the ILC.
This neglect was all the more regrettable in view of Indonesia’s interests as an
archipelagic state.

At about the same time, Mochtar also composed a draft declaration embodying
the principles set out in this document.76 Sometime in the two or three days
between writing the document of 9 December and finalizing the draft declaration
Mochtar apparently decided that the government should not leave the width of
the territorial sea at 3 miles but should instead extend it to 12 miles, measured out
of course from the straight baselines rather than from the low water line around
each island as proposed by the interdepartmental committee. In any case, he gave
the draft declaration to Chairul Saleh to present to cabinet, which was about to
discuss the interdepartmental committee’s draft law. He also gave Chairul a map
(presumably the same one he referred to on 9 December) on which he had drawn
straight baselines encircling Indonesia.

THE CABINET MEETING OF 13 DECEMBER 1957

In an atmosphere of crisis and extreme anti-Dutch feelings Djuanda’s cabinet
met on the night of Friday, 13 December 1957. The meeting began by discussing
the political situation inside Indonesia and President Sukarno’s health.77 It then,
according to Danusaputro’s account, turned its attention to the Dutch “warships
cruising ‘the Java Sea and the seas of Eastern Indonesia’”. “Without exception all
the discussion was aimed at finding a way to prevent and respond to the Dutch
‘show of force’ so that a great deal of thought focused on how to ‘close’ the



Java Sea and other Indonesian seas for Dutch warships.”78 With this goal very
much in mind cabinet then began consideration of the draft law prepared by
the interdepartmental committee. As best we can reconstruct the sequence of
events that evening, Colonel Pirngadi, who was accompanied by staff carrying
maps, was then called into the meeting to answer questions about the draft
law. Immediately after Pirngadi emerged Mochtar was asked to enter the cabinet
chamber. As he was about to go in he was waylaid at the door by Chairul
Saleh. Chairul had suddenly had the idea that Indonesia’s territorial sea should
be 17 miles wide, since seventeen was a “sacred number” for Indonesia, which
declared its independence on 17 August 1945, but he abandoned it after Mochtar
insisted that the government would have enough trouble defending 12 miles.79

Once Mochtar had finally entered the cabinet chamber, Djuanda asked him to
explain the difference between straight baselines and normal baselines and then
asked him a series of questions about the straight baselines on the map he had
prepared for Chairul Saleh.80

After Mochtar left the chamber cabinet began debate.81 When the ministers
concluded that the draft law could not possibly provide a response to the
“Dutch actions” they shifted their attention to the declaration being sponsored
by Chairul. There followed a “lively and deep exchange of views” about the
consequences of making this declaration. The ministers considered the ICJ’s
ruling in the Anglo-Norwegian Fisheries case, the Philippine example, and
the discussion the ILC had had regarding article 10 of its draft convention.
The majority of ministers believed that the declaration would not only meet
the government’s needs at that particular time but also protect Indonesia’s
interests in the long term. Ministers were apparently fully aware of the
reasons for the interdepartmental committee’s rejection of the “point to point”
concept for, according to Danusaputro, some highlighted the great burden that
implementing the declaration would place on the government, but this did
not dissuade them from believing that the declaration provided the best means
of achieving the government’s objectives. After the discussion broadened into
a consideration of a wide range of issues including fisheries Djuanda, “at an
extremely critical moment”, proposed that the ministers focus entirely on the
basic question of the nature and extent of Indonesia’s maritime jurisdiction82

and leave discussion of other issues to another time. Cabinet readily agreed.
Subsequently, according to Danusaputro,

Discussing the issue of maritime jurisdiction in connection with the
issue of the “Dutch demonstration of military might” and “the
undermining caused by regional rebellion”, PM Djuanda advanced
the concept that the “archipelago principle”83 be applied to the
“Indonesian archipelago” with all its consequences, and that the
determination would be taken in a political manner.



Then, apparently just a short time later, cabinet “decided unanimously” to issue
the declaration.

Whether cabinet amended the wording of Mochtar’s draft declaration in any
way is unknown.84 In any event, cabinet issued a statement titled “Government
Announcement Concerning the Water Territory of the Republic of Indonesia”.
The announcement, which was signed by Djuanda, was dated 13 December but not
released until after the meeting finished in the early hours of the following day. At
some point, either after cabinet made its decision or immediately after the meeting
ended, Chairul emerged to give Mochtar, who had been waiting outside all this
time, “the thumbs up”. Mochtar later recalled that he had had no expectation that
cabinet would approve his proposal.85

* * *

Reflecting the clarity of Mochtar’s vision of Indonesia, the declaration was
a model of simplicity.86 It began by asserting the uniqueness of Indonesia
as “an archipelagic State composed of thousands of islands”, observing that
“the Indonesian archipelago [kepulauan Indonesia] has been an entity since
time immemorial”, and declaring that “for territorial unity, and to protect
the resources of the Indonesian state, the whole archipelago along with the
sea lying within it must be regarded as one total unit”. Article 1 of the
Territorial Sea and Maritime Districts Ordinance of 1939, the article delimiting
Indonesia’s territorial sea, it continued, “is no longer in accordance with these
considerations because it divides the land territory of Indonesia into separate
parts having their own territorial waters”. Therefore,

…the government states that all waters surrounding, between, and
connecting the islands belonging to the Indonesian state, regardless
of their dimension or width, are integral parts of the territory of the
Indonesian state and therefore parts of the internal or national waters
[perairan pedalaman atau nasional] which are under the absolute
sovereignty [kedaulatan mutlak] of the Indonesian state.

Adopting the wording Mochtar had proposed in his document of 9 December,
it attempted to reassure the maritime powers by stating that “peaceful passage
of foreign ships in internal waters is guaranteed as long as, and insofar as, it
does not violate or interfere with the sovereignty and security of Indonesia”. It
then neatly defined both Indonesia’s territorial sea and, implicitly, its internal
waters: “The delimitation of the territorial sea (the breadth of which is 12 miles)
is measured from baselines connecting the outermost points of the islands of the
state of Indonesia”. It concluded by noting that the government planned to enact
these provisions “as soon as possible” and that its “position will be defended



[dipertahankan]” at the United Nations Conference on the Law of the Sea scheduled
to begin in Geneva in February 1958.

In a statement where every word was vital to its meaning the most important
phrase was “the Indonesian archipelago”, for it was the presumed existence of this
archipelago as a single entity that had enabled Mochtar to reach as far back as to the
work of the committee of experts in the 1920s to justify drawing straight baselines
around Indonesia. As a specific geographical entity the Indonesian archipelago the
government had in mind was of course not the one Sukarno had claimed to be
“ordained by God to be a single entity” but the collection of islands and parts of
islands that made up the Republic of Indonesia. But the assumption underlying
the declaration was that the Indonesian archipelago and the islands and parts of
islands making up the republic were one and the same thing and always had been.
It also served the government’s purposes to present its claim as having a historical
basis, just as other governments had called upon historic links in making territorial
claims. Indeed, the declaration conveyed the impression that it merely formalized
something that had always been there.

* * *

Although we can follow the general course of the cabinet’s debate we have no
record of which arguments finally persuaded ministers to issue the declaration.
Nevertheless, drawing on the story as we have presented it so far and keeping in
mind the extraordinary context of 13 December, we can make four observations:

1. Ministers were desperate to do something about the movement of Dutch
warships. The draft law contributed nothing in this respect. As it
happened, the draft declaration did not actually presume to “close” the
Java Sea or any other body of water lying between Indonesia’s islands.
It did, however, demand that foreign ships observe the innocent passage
regime and that they do so in all the waters between Indonesia’s islands.
The declaration implied that if a foreign ship threatened Indonesia’s
sovereignty or security in any way the government would have the right
to take appropriate action. Politicians had for some time been trying to
find a way to assert some sort of authority over foreign warships. The
declaration allowed them to do so in a way that they could argue was
consistent with international law.

2. The government wanted to overcome the jurisdictional problems associated
with the patchwork of territorial sea and internal waters created by the
Territorial Sea and Maritime Districts Ordinance. This was a problem for the
navy trying to combat the “smuggling” that was depriving the government of
huge amounts of revenue. And it was certainly a problem for the air force.
“We don’t want air space that is full of holes,” Mochtar later recalled air force



commanders as saying. “How are we going to fly in an airspace like that?”87

It is possible that unsubstantiated reports that the US was supplying arms to
regional commanders helped persuade some ministers that the government
needed as much scope as possible for intercepting arms shipments. In any case,
the declaration removed in a stroke all the jurisdictional complexity that had
been associated with the ordinance.

3. Determined as they were to promote economic development, ministers
wanted to bring all the resources in and under the waters between Indonesia’s
islands under Indonesian sovereignty. The draft law fell well short of providing
this. And a continental shelf declaration would, at least on its own, give the
government no special rights over free-swimming fish. It would not even
cover the seabed in areas such as the Banda Sea where the sea plunged to
great depths. Of course the government could have decided to claim a broader
territorial sea, declare a fisheries zone extending some distance beyond that
territorial sea, and claim sovereign rights over the continental shelf adjacent to
Indonesia’s islands but this would have created precisely the sort of patchwork
of jurisdictions that ministers were trying to avoid. One of the great attractions
of the declaration was its stunning simplicity.

4. As indicated in the declaration itself, ministers wanted to bring all the territory
of Indonesia into a single unit. This was advantageous from a purely
administrative point of view but at a time when Sukarno was taking every
possible opportunity to preach national unity and Djuanda was desperately
trying to accommodate the grievances of the regions it had an even more
fundamental importance. “‘We must have a concept that shows these simple
people physically that we are one’,” Mochtar later recalled the politicians in
Jakarta as thinking. “The people had to be shown in simple symbols that
Indonesia was one.”88 It is doubtful ministers had any particular plan for
embedding this symbol in the minds of the general population. It was, at least
at this point, simply their vision of Indonesia. The declaration gave them a
radically new conception of Indonesia as a single, united territory. Suddenly,
if only in their minds, Indonesia really was a whole, not just (so they liked to
believe) in spirit but also as a physical entity.

Even if we had a complete record of the meeting we would not know for sure
how much weight individual ministers gave to all these considerations. Almost
certainly, however, they were attracted by the seemingly miraculous simplicity of
the proposal Chairul and Mochtar put before them. In one fell swoop it dealt (at
least in theory) with Dutch warships, removed jurisdictional complexity, brought
all the resources between the islands under Indonesian sovereignty, and created a
new vision of Indonesia.

* * *



Whatever the ministers had in mind, Indonesian newspapers regarded the
declaration as primarily a security measure. Keng Po, a politically independent
newspaper, reported that the declaration gave the government the right to prohibit
foreign ships, whether commercial vessels, fishing boats, or warships, from entering
the waters between Indonesia’s islands including the Java and Banda seas.89

Describing the declaration as “wise, appropriate, and firm”, Suluh Indonesia, a
newspaper associated with the Indonesian Nationalist Party, asserted that
Indonesians would no longer allow foreign vessels threatening “our peace and
security” to move about freely “inside our body”.90 Bintang Timur, a paper
supporting the PKI, suggested that the Indonesian and Malayan governments
(Malaya had gained its independence in August) now close the Malacca Strait to
foreign warships unless they had the permission of these governments to pass
through. Republik believed that as a result of the declaration any attempt by
Dutch warships to seize KPM vessels that had fallen into Indonesian hands on
3 December or any manoeuver undertaken by SEATO “under U.S. leadership”
would constitute a hostile act.91 There was some confusion about whether the
declaration had in fact already given the government new powers. When a reporter
asked Djuanda on 14 December whether it meant that the Dutch warships
reportedly in “Indonesian waters” were now “violating Indonesia’s territorial
sovereignty”, he would only say that the government had yet to issue an
interpretation of the declaration on this matter. An unnamed “high official”,
however, insisted that even though the government had not yet passed laws
implementing the declaration it did indeed have the power to act against foreign
ships violating Indonesian sovereignty.92

Against the backdrop of speculation about the immediate security implications
of the declaration Mochtar went out of his way in a talk he gave on 29 December
to counter the view that the declaration had been motivated by Indonesia’s conflict
with the Netherlands. While acknowledging that the conflict had “strengthened the
feeling that such a change was necessary”, he portrayed it primarily as a step any
state with a weak navy, tiny merchant marine, and undeveloped fishing industry
would take to protect its interests, a reflection of the unity of Indonesia, and a
natural extension of well-established principles in international law.93 Reasonable
though all this seemed to Mochtar himself and the Indonesian government, the
maritime powers were outraged, as Indonesians were already beginning to find out.
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