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This thesis critically analyses the Australian law of jurisdiction in private 

international litigation. Jurisdiction in international litigation is often regarded as a 

procedural area of law which is less important than choice of law in practical and 

theoretical terms. There has been little scholarly attention devoted specifically to 

the study of jurisdiction in Australia. In recent years, jurisdiction has certainly 

overtaken choice of law in practical importance. This emphasises the need for 

critical academic study of the law of jurisdiction. This thesis addresses this need. It 

critically analyses the present principles and the manner in which they are applied, 

identifies the factors which should influence the law, and proposes appropriate 

reforms to the principles. 

This thesis is in five related parts. The first part examines the procedural and 

constitutional context in which the principles of jurisdiction have been developed 

and applied. This context has important implications for the law and practice of 

jurisdiction, which have largely been overlooked in the literature, although they are 

important in understanding how the principles have developed and how they are 

applied. 

The second part critically analyses the present law of jurisdiction. The Australian 

principles of jurisdiction have not changed substantially in the last 100 years, while 

economic and social conditions which affect international litigation have undergone 

dramatic and wide-reaching changes. The present law provides that the courts are 

jurisdictionally competent in a wide range of cases, which do not all require a 

substantial connection between the dispute and the forum. The various principles 



applied in declining jurisdiction make it likely that the Australian courts will exercise 

their discretion to retain jurisdiction in the majority of cases. Foreign jurisdictional 

agreements should be enforced by a stay unless there are strong reasons for non- 

enforcement. But the application of overriding mandatory rules, even where there 

is a jurisdictional agreement, and the courts' wide discretion under the Australian 

forum non conveniens principle make it unlikely that the courts will decline to 

exercise jurisdiction. The present principles, in short, permit the courts to take 

jurisdiction in too many cases, and require them to decline to exercise jurisdiction in 

too few cases. 

The third part examines how the principles on declining jurisdiction operate in 

practice. This is addressed by a doctrinal and an empirical analysis of the manner in 

which these principles are applied by the Australian superior courts. These analyses 

identify factors which appear to influence decisions in practice, not all of which are 

consistent with the applicable principles. For example, the principle requires the 

court to enforce foreign jurisdictional agreements unless there are strong grounds 

for non-enforcement. In practice, strong grounds are easily shown. These analyses 

show that there are factors which influence decisions which are not always apparent 

from the principles, suggesting that reform is required. 

The fourth part identifies the factors which ought to influence the law and 

practice of jurisdiction. The relevant factors are identified in terms of the interests 

of foreign states, individual litigants' interests and the forum state's interests. The 

law and practice of jurisdiction are examined to determine whether those interests 

do in fact influence law and practice. Many important interests, especially of foreign 

states and of defendants, are not sufficiently taken into account. This also implies 

that reform of the principles is warranted. 



The fifth part considers how Australian jurisdictional principles could be 

improved. Detailed reforms are suggested, drawing on a discussion and an 

evaluation of different approaches to jurisdiction, particularly drawing on the 

European Community's Regulation on Jurisdiction and Judgments. The principles 

should ensure that the court is jurisdictionally competent only where it is likely to be 

an appropriate forum for the dispute. The proposed reforms identlfy grounds of 

exclusive jurisdiction, provide protection to weaker parties to contracts, and 

otherwise require the enforcement of jurisdictional agreements. Default rules of 

jurisdiction which are likely to indicate a strong connection between the forum and 

the dispute are proposed. Specific principles for declining jurisdiction are also 

proposed. Retention of the forum non conveniens principle is recommended, but 

the English principle is advocated as a more suitable and just approach. 

This thesis is intended to contribute both to a theoretical understanding of this 

area of law and to an understanding of its practical application. 



This work has not previously been submitted for a degree or diploma in any 

university. To the best of my knowledge and belief, the thesis contains no material 

previously published or written by another person except where due reference is 

made in the thesis itself. 

Mary Keyes 
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Chapter One 

Introduction: A Critical Analysis of Jurisdiction in 

International Litigation 

This thesis is a critical analysis of the Australian law and practice of adjudicative 

jurisdiction in international litigation. Adjudicative jurisdiction relates both to the courts' 

competence to adjudicate international disputes according to its municipal rules, and to 

its discretion to decline to adjudicate proceedings over which it has jurisdiction. This 

discretion is characteristic of common law legal systems. Conventionally, international 

litigation is divided into problems of jurisdiction, choice of law, and recognition of 

foreign judgments. The majority of scholarly attention is given to choice of law, at the 

expense of the other two areas.' Jurisdiction and choice of law have traditionally been 

regarded as separate stages of the conflicts process. Nygh and Davies stated that 'only 

after the issue of jurisdiction has been resolved does the court need to consider the 

question of the applicable  la.^.'^ Choice of law is often thought to be the real business of 

international litigation and jurisdiction has been treated as a preliminary procedural stage. 

1 Nygh and Davies devote six chapters to jurisdiction and arbitration, three to enforcement, and 25 

to choice of law cmplidr $Lam in Awtrdiz (7th ed, 2002, Butterworths). Tilbury et al devote four chapters 

solely to jurisdiction, one chapter solely to enforcement, one chapter to both jurisdiction and enforcement 

within Australia, and 12 chapters solely to choice of law. In six chapters in which they apply the principles 

to specific areas of law (contract, tort, etc), they cover both jurisdiction and choice of law but generally 

devote more attention to choice of law GmjZidr &Lazes inAwtrdiz (2002, OUP). 

Nygh and Davies, ibid at 6; see similarly Lea Brilmayer, et al, 'A General Look at General 

Jurisdiction' (1988) 66 Tads Law Raiezer721 at 775. A majority of the High Court stated in 2000 that 



In practical terms, jurisdiction has become more prominent than it was, but its role is 

often ~nderestirnated.~ In England, there is a greater recognition of the relative 

significance of jurisdiction. Several writers regard it as the most central and important 

aspect of international litigati~n.~ There is good evidence from overseas jurisdictions to 

suggest that international litigation seldom progresses beyond jurisdictional challenges; 

and there is no reason to think that the situation in Australia is different. Sheen J 

observed that international cases in which jurisdictional challenges are taken 'seldom 

come to trial' and stated that 

I cannot help thinkmg that the reality of the matter is that my decision as to the 

venue for trial will put one party or the other into a stronger position when 

negotiating any possible settlement of this claim6 

Bell also noted that jurisdictional disputes in international cases are 'often de~isive'.~ 

Choice of law remains relevant, but is likely to be determined only at the jurisdictional 

stage. In practice, jurisdiction has taken over from choice of law as the foms of 

'Questions of jurisdiction (in the sense of authority to decide) are better kept separate from questions of 

the applicable law': JdmF)%&i+Pty Ltd vRcpson (2000) 203 CLR 503 at 521. 

3 Andrew S Bell, F m S b q p i x a d  V m  in T r a m m d  Lih'gtion (2003, OUP) at 273 (Bell, F m  

S b q p i d .  In 1972, Michael Pryles wrote that unlike choice of law, 'the area of jurisdiction seems to have 

evoked little interest' which he found surprising given that the courts have asserted extra-territorial 

competence since the mid nineteenth centwry: 'The Basis of Adjudicatory Competence in Private 

International Law' (1972) 21 I m M a d  Gmpratiw LawQmtidy 61 at 79. 

4 Adrian Briggs, 7k CqZzit $Lam (2002, Qarendon) at v; Peter North, 'Private International Law: 

Change or Decay?' (2001) 50 I - M a d  Gmpratiw LawQmtdy477  at 499-500, James Fawcett, 'The 

Interrelationships of Jurisdiction and Choice of Law in Private International Law' [I9911 Chmt LqpL 

P& 39 at 39. 

5 See Chapter Four at Part I11 A4 for a detailed discussion of this point. 

6 % A1 Bat& [I9931 2 Lloyd's Rep 219 at 221. 

7 Andrew Bell, 'Jurisdiction and Arbitration Agreements in Transnational Contracts: Part I' (1996) 

10 Jd $ Cbntrzt Law 53 at 54. See also David Robertson, ' F m  non (kmmiem in America and 

England: "A Rather Fantastic Fiction"' (1987) 103 Law Q u d y  R&398 at 420. 



international litigation.8 This emphasises the importance of the law of jurisdiction and 

the need for critical analysis of the law in this area. 

The Australian law of jurisdiction has not changed significantly in the last 100 years, 

while society and the economy have become exposed to, and are characterised by, 

international contacts to an extent unthinkable then. Modem transport and 

communication technologies have developed to a degree which could not have been 

anticipated at the beginning of the twentieth century? The internationalisation of social 

and economic life exposes every individual to the risk of international litigation. People 

are injured on holidays over~eas,'~ while working abroad," while using dangerous 

products imported from abroad,12 and while participating in recreation activities 

governed by international bodies.13 Reputations are harmed by foreign publications 

disseminated by electronic media,14 marriages break down and result in transnational 

property disputes,15 and international trade goes horribly wrong.16 The principles of 

jurisdiction are likely to be the mechanism applied to resolve such disputes. The 

Australian principles have not adapted to reflect the changed circumstances in which they 

are applied, or the importance of jurisdiction, relative to choice of law, in practice. 

8 Briggs observed that 'Choice o f  law is not dead, but one could hardly claim that it is vibrant': 

above n 4 at v. 

9 Bell, FolzanSbqpirg, above n 3 at 3-5. 
10 Regie Nu&& ski Usim  R m u l t  S A  vZharg (2002) 210 CLR 491 (referred t o  as 'Rmu l t  vZhrg ' ) ,  

~ n i c S u n L i w S ~ 1  Shijpirg C o I ~ v F a y  (1988) 165 CLR 197 ('&mi'). 

P m d  vPTJaCm H d h d  C3nsmior~ Irzhmia [2001] QSC 127. 
l2 CSR L id v C i p  I m m m  Aust~dia Lid (1997) 189 CLR 345 ('CSR v C i p ' )  ; J u m  Ha& I & ~  

Pry L t d v G r p  (1998) 45 NSWLR 20. 

Agzr vH3de (2000) 201 CLR 552. 

l4 D o w J m G  ~ n y I n c v ~ ( 2 0 0 2 ) 2 1 0 C L R 5 7 5 ( ' G u t ~ ' ) .  

l5 HwayvHway(1996)185CLR571('Hemy'). 
l6 h g r u  I m t d  Fwtiliser 8 v L4Inzcst.l?l;d;r Pry Lid (1997) 141 FLR 124; Hi-Fert Pry Lid v 

UdShi jp irgAdr jd t iCIm (1998) 165 ALR 265. 



The growing importance of this area of law is evident in the number of cases which 

have recently been decided by the Australian High Court. In its first 84 years, the High 

Court determined three cases on jurisdiction." In the last 16 years, it decided eight.18 

The relationship between jurisdiction and choice of law has been highlighted in several of 

those cases. In Akai v ZkPqle ' s  Insztyam Co and Renault vZhrg, two of the most recent 

cases, in the context of deciding jurisdictional disputes, the court also ruled on choice of 

law rules.19 In Rmult v Zhrg, the majority acknowledged the importance of 

jurisdictional disputes, observing that they are likely to be complex and lengthy, and that 

choice of law questions are now likely to be determined at the jurisdictional stage.'' 

Judges have been responsible for developing most of the jurisdictional principles in 

international litigation in Australia. The majority of the principles are established by 

judicial precedent. The law has therefore developed in the incremental, reactive and 

piece-meal fashion which characterises case law, which requires the court to address only 

the particular issue in dispute. Consequently, the principles lack overall coherence, some 

principles seem inconsistent with others, and the objectives and purposes of the 

jurisdictional principles are obscure. Legislative rules are rare; the main exception is the 

rules of court which establish the court's jurisdiction over foreign defendants. Even 

these rules are in most jurisdictions written by rules committees composed mainly of 

'7 M a d i m  Inswam Cb Ltd v  Gkbg Ha&w Tmt ~s~ (1908) 6 CLR 194; H&rt Pa&w 

Ltd v ?i;e Ship "Md Hill" (1950) 81 CLR 502; Gmpgrne der Mssagyis M a d i m  v  Whon (1954) 94 CLR 

577. 

18 Oamic (1988) 165 CLR 197; V d  v  M a d r a  F h  Mi& Pcy Ltd (1990) 171 CLR 538; Heray 

(1996) 185 U R  571; Akai Pcy Ltd v  ?i;e Pqle's Insurance GJ (1996) 188 CLR 418 ('Akai); CSR v  C z p  

(1997) 189 CLR 345; A g r  vH$ (2000) 201 CLR 552; Rmdt v Z h q  (2002) 210 CLR 491; Ghwd 

(2002) 210 CLR 575. 

19 Akai (1996) 188 CLR 418 at 440-2 (clarifying the common law choice of law rules for contract) 

and Rmult v Z h q  (2002) 210 CLR 491 at 520 (changing the common law rule for choice of law in tort). 

20 Rmdt v  Z h q  (2002) 210 U R  49 1 at 519. 



judges. The rules are based on the English rules of court, although local amendments 

have been made over time. The objectives of the rules of court are also difficult to 

ascertain. 

The objectives of the law of jurisdiction in international cases can be defined by 

reference to the interests of individual litigants, the forum, and other states who are 

concerned in some way in the dispute. Individual litigants are chiefly concerned with 

matters of cost, convenience and maximising their own chances of success in litigation. 

The interests of plaintiff and defendant are likely to be directly opposed, so giving effect 

to the interests of one will usually mean denying the interests of the other." In the 

adversarial system, the parties, particularly the plaintiff, are at liberty to realise their own 

interests in the litigation with minimal intervention from the court. In practice, the 

plaintiff's interests are preferred over those of the defendant, with consequences in 

international jurisdictional disputes which are extreme, even if unintended. 

The interests of the forum and of other states are more difficult to ascertain. Judges 

in domestic litigation are under the doctrine of the separation of powers not permitted to 

identify or apply the interests even of the forum state. The law accordingly gives little 

explicit recognition in international litigation to the interests of the forum or foreign 

states. Clearly, decisions about jurisdiction affect these interests. It is inherent in the 

nature of international litigation that at least one other legal system will be interested in 

the dispute - for example, in the application of its own mandatory rules.22 The forum 

state also has interests in the dispute - for example, in limiting access to the courts by 

21 &niC (1988) 165 CLR 197 at 238. 

22 See e.g. G~PTZ& (2002) 210 CLR 575 (in which the defendant would have enjoyed the protection 

of the Fifth Amendment to the United States Constitution if the dispute were to be litigated in the United 

States). 



'forum sh0~~ers ' ,2~  or in ensuring that the requirements of the Constitution are adhered 

to. These interests are given effect to, and sometimes denied, in the principles of 

jurisdiction and in the courts' application of those principles. Articulating these interests 

permits their evaluation, in order to determine whether they are a sound foundation for 

the law. 

Determining the correct balance to strike between the interests of individuals, the 

forum and foreign states is difficult, and judges have been reluctant overtly to. undertake 

this task In several cases, judges have expressly indicated that forum state interests are 

relevant to the ~rinciples and ought to be taken into account, but that reform of the 

principles to give effect to those interests is beyond the scope of their re~~onsibility.2~ 

They suggested that legislative reform is warranted. This has not been forthcoming. 

Jurisdiction is treated as a predominantly procedural matter.25 There has been very 

little critical or theoretical commentary in Australia on the law of jurisdiction, The 

perception of jurisdiction as procedural is likely to have contributed to the lack of critical 

analysis, as other writers have noted the lack of critical analysis in the domestic law of 

civil procedure.26 Bell noted the lack of 'close academic analysis' of the case law 

concerning jurisdictional disputes and suggested that the reason was 'the view that 

"procedural skirmishing" is not as deserving of scholarly appraisal as matters of 

23 Forum shopping is often disparaged in Australia, although the principles permit - one might say 

encourage - it. See Chapter Two at Part I11 B4 and Chapter Six at Part IV A3c. 

24 ~ntc(1988)165UR197at253-4andJumHu&I~triesPryLtdvOnp(1998)45NSWLR 

20 at 40-1 and 43. 

25 'The most striking feature of the English common law rules relating to competence in actions in 

personam is their purely procedural character': PM North and JJ Fawcett, Qishiz ulid North's Priuzte 

Ini-ernutd Luw (13th ed, 1999, Butterworths) at 285. The Australian rules are very similar to the English 

common law rules. 

26 Michael Zander, % Stdte $JustiQ (2000, Sweet &Maxwell) at 28. 



substantive prin~iple."~' In comparison to choice of law, jurisdiction is hardly theorised 

at all.28 The rules of jurisdiction 'have developed on an ad hoc basis, dependent on the 

exigencies of procedure, and the common law has failed to create a consistent theory of 

j~risdiction.'~~ The commentary on jurisdiction in Australia is overwhelmingly 

descriptive. This deflects attention from addressing what the underlying objectives of the 

law are and should be, how they ought to be achieved, and whether the present law 

realises them. This thesis addresses these issues. 

Like other areas of international litigation, there have been few detailed studies of the 

practical operation of the principles of jurisdiction. One of the objectives of this thesis is 

to address this gap, by undertaking both a doctrinal and an empirical survey of the 

manner in which the judiciary applies the principles. This study is intended to reveal 

whether the principles of declining jurisdiction are applied consistently with their 

expression. If they are not, this suggests that there are some factors which influence 

judges in their decision-making which are not apparent in the principles. This means that 

judicial interpretation and application of the principles will be difficult to anticipate, 

which frustrates settlement attempts, and wastes both private and public resources. 

This thesis, then, comprises a critical analysis of the principles of jurisdiction and of 

how the principles are applied by the courts. This analysis identifies the factors which 

motivate the principles and the way in which they are applied. I show that the law of 

jurisdiction is chaotic, internally inconsistent and inefficient. Some of the objectives 

27 Bell, FanwnShppia above n 3 at 273. 

28 The texts usually discuss theories in a separate chapter, if they discuss them at all, and then 

invariably refer only to choice of law theories: Nygh and Davies, above n 1 at Chapter 3; North and 

Fawcett, above n 25 at Chapter 2; Edward I Sykes and Michael C Pryles, Amtrdidn Primte I m ~ ~ ~ t i m d  Law 

(3rd ed, 1991) at 6-18. 
29 Sykes and Pryles, ibid at 20. 



which apparently influence the law and practice are of questionable legitimacy. 

Following this analysis, I suggest improvements to the law of jurisdiction with a view to 

achieving coherence between the principles and their underlying interests. These 

suggested reforms are informed by the European Community's Council Regulation on 

jurisdiction and judgments. 

This thesis is concerned with international litigation from the perspective of the 

Australian superior courts, namely the High Court of Australia, the Federal Court of 

Australia, the Family Court of Australia, and the Supreme Courts of the States and the 

Territories. These courts take broadly similar approaches to the questions of existence 

and exercise of j~risdiction.~~ References to the rules of practice within this thesis are to 

the Rules of Court applicable in the Supreme Court of Queensland?' the Family Court? 

the Federal C o d 3  and the High The Family, Federal and High Courts are 

courts of limited jurisdiction as specified in the legislation under which they are 

constit~ted.~~ The Supreme Courts are c o r n  of general jurisdiction. The differences 

between courts of specific and general jurisdiction are of marginal consequence for 

international litigation. 

30 The main exception is the Family Court, in which the rules of establishing jurisdiction differ quite 

substantially from rules applicable to establish the jurisdiction in the other superior courts. See Chapter 

Three at Part IV D. 
31 Urafomz Cizd P h  Rules 1999 (Qld), which govern procedure in all the Queensland courts. 

There are some differences in the detail of the rules which are applicable in the Supreme Courts of the 

States and Territories, but the rules are broadly similar. 

32 F u d y  LuwRzh 1984 (Cth). 

33 F&dCoemtR&1979(Cth). 

34 Hi& Coemt R& 1952 (Cth). 

35 Respectively, the Family LUWACT 1975 (Gh), the F&d C b t  $Amadid ACT 1976 (Gh), and the 

Commonwealth Constitution and the Ju&?~AcT 1901 (Cth). 



Although many interesting issues arise in connection with interstate litigation within 

Australia, this thesis is solely concerned with international litigation. I only address 

interstate litigation incidentally.36 As this thesis is about Australian international 

litigation, I do not use the adjective 'Australian' to refer to specifically Australian 

principles and practices. Unless otherwise specified, reference to practice and principle is 

to Australian law. 

It may appear chauvinistic to focus on the position of the Australian courts, rather 

than attempting to resolve problems of jurisdiction from a multilateral perspective. 

Achieving an international consensus on questions of jurisdiction is of course possible 

through multilateral treaties and conventions, but these are rare in the area of 

juri~diction.~~ A close consideration of the multilateral resolution of jurisdiction 

problems is beyond the scope of this thesis. 

Albough this thesis is concerned with Australian law and practice, it draws on the 

experience of other common law jurisdictions, particularly of England. Australian 

international litigation is marked by its English heritage, perhaps even more than other 

common law areas of law:* in terms of its procedural focus, and the content, form and 

36 In Chapter Seven, I consider Australian legislation which applies to resolve intra-Australian 

jurisdictional conflicts as possible models for the reform of international jurisdictional principles. See 

Chapter Seven, Part 111. 

37 The notable and very successful exception to this is the cooperation between members of the 

European Community which is codified in Council Regulation (EC) 44/2001 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters (generally known as the 

Brussels I Regulation), discussed in Chapter Seven. The Brussels I Regulation is the successor to the 

Brussels Convention (Convention on Jurisdiction and the Enforcement of Judgments in Civil and 

Commercial Matters 1968). Chapter Seven also considers the attempt to extend this highly successful 

regulation through the Hague Conference on Private International Law, in its proposed Convention on 

Jurisdiction and Foreign Judgments in Civil and Commercial Matters which to date has been unsuccessful. 

38 Michael C Pryles, 'Internationalism in Australian Private International Law' (1989) 12 S$WJ Law 

Reziezp/96 at 108. 



manner of application of the common law legal principles. The common law of 

jurisdiction in Australia bears a resemblance to English common law, which retains a role 

in the English law of juri~diction.~~ 

STRUCTURE OF THE THESIS 

The thesis is in nine chapters. It addresses five related questions; first, what effect 

does the context in which jurisdictional principles are developed and applied have on 

those principles; second, what are the existing principles relevant to jurisdiction in 

international litigation; third, how do they operate in practice; fourth, what interests 

motivate the principles; and fifth, how could the law of jurisdiction in international 

litigation be improved? 

Chapter Two introduces the constitutional and procedural context in which the 

principles of jurisdiction in international litigation have been developed and are applied. 

An awareness of this Context is essential to understanding the principles and how they 

are applied. Constitutional doctrines of the separation of powers and of parliamentary 

sovereignty have particular implications in international jurisdiction. The adversarial 

system of legal procedure permits the parties the autonomy to decide most aspects of the 

litigation with only minimal intervention from the courts. This shows the importance of 

party autonomy in international, as well as domestic, disputes which are conducted 

within the adversarial framework. This chapter also considers the parties' entitlement to 

access to the courts, and the distinction between mandatory and default legal rules which 

is applied throughout this thesis to identify the respective roles of state and private 

interests. 

39 See, for a detailed explanation, Briggs, above n 4 at 91. 



In Chapters Three to Five, I distinguish two important aspects of jurisdiction; the 

establishment of jurisdiction and its exercise. The establishment of jurisdiction, 

discussed in Chapter Three, refers to the principles according to which the court 

determines its jurisdictional competence.40 This is largely concerned with the issue of 

personal jurisdiction over the defendant. The defendant may submit to the jurisdiction, 

and otherwise jurisdiction over her or him is established according to the common law 

rule which bases jurisdiction on local service, or the rules of court permitting service out 

of the jurisdiction. The rules on establishing personal jurisdiction are default rules 

around which the parties are able to contract. This shows that state interests in 

establishing jurisdiction are relatively weak, and that private autonomy is an important 

objective of the law. The court's jurisdiction to adjudicate is also affected by subject 

matter jurisdictional limitations. These limitations all have mandatory effect, irrespective 

of the parties' agreement. This shows that a small number of the principles of 

jurisdiction are based on strong policies, which outweigh the interests of the parties. 

Chapters Four and Five consider the principles of and the courts' practices in 

declining jurisdiction. Declining jurisdiction is concerned with the circumstances in 

which a court, which is jurisdictionally competent, may decline in its discretion to hear 

and determine the dispute. The principles applicable to determine this, outlined in 

Chapter Four, depend on whether the litigation involves the application of mandatory 

local law. If so, the court may be required to retain or decline jurisdiction without 

consideration of any other factor. Otherwise, different principles apply depending on 

whether the parties have submitted by contract to the exclusive jurisdiction of a foreign 

court or not. If the parties have submitted to the exclusive jurisdiction of a foreign 

court, then the court should usually stay the local proceedings. If there is no agreement 



as to jurisdiction, the court applies the default principle of forum non conveniens, which 

requires the court to stay proceedings if it is a clearly inappropriate forum. This principle 

vests a largely unlimited discretion in the primary judge, which may make it difficult to 

anticipate the outcome in some cases. 

Chapter Five contains an analysis of how the principles of declining jurisdiction 

operate in practice. I employ a doctrinal and then an empirical analysis to examine 

whether the courts apply the principles on declining jurisdiction in accordance with the 

statement of the principles. Part of the purpose of the empirical study is to provide 

information about the characteristics of international jurisdictional disputes in Australian 

courts, about which there is presently little information currently available. In some 

circumstances, the courts' application of the principles does not accord with the way in 

which the principles are stated. The empirical analysis of decisions on declining 

jurisdiction shows that some factors which appear to influence the outcome of 

jurisdictional disputes are not referred to specifically in the principles. It also shows that 

some of the factors which are referred to in the principles are poor indicators of the 

outcomes of decisions on declining jurisdiction. This suggests that reform to the 

principles on declining jurisdiction should be considered, as judges appear to find the 

principles less than completely helpful in resolving jurisdictional disputes. 

The distinction between the establishment and the exercise of jurisdiction is orthodox 

in the Australian courts' approach to jurisdiction. While it is necessary to distinguish the 

two notions, they are closely related and their relationship should be taken into 

consideration in the evaluation and development of appropriate principles in both areas. 

During the course of the twentieth century, in most common law jurisdictions the direct 

relation between the principles on establishment and exercise of jurisdiction was 

demonstrated by changes in each area. The rules of court which establish the courts' 



personal jurisdiction over the defendant have broadened considerably since they were 

first introduced in the mid-nineteenth century. Over the same period, the principles on 

declining jurisdiction have also broadened slightly. This was necessary because rules on 

establishing jurisdiction permit the plaintiff to invoke the court's jurisdiction in cases 

where it is questionable whether it should have jurisdiction,4' and even in cases where it 

is highly probable that the court will decline jurisdiction. The relationship between these 

two areas must be understood in order to clarify and improve the law of jurisdiction. 

Where it is clear that a court should decline to exercise jurisdiction - for example, if the 

only connection between the controversy and the forum is that the defendant was served 

within the jurisdiction - the validity of allowing jurisdiction to be asserted, as the present 

rules do, is highly questionable. 

Chapter Six s~nthesises the analysis to that point in order to articulate the state and 

private interests which underpin the existing principles and practices of jurisdiction. 

Foreign state interests are largely ignored in the Australian law and practice of 

international jurisdiction, even though some of those interests should be recognised 

according to the requirements of international law, and considerations of comity. The 

Australian law is forum-centric in its assertion of jurisdiction in a wide range of cases and 

its general reluctance to stay proceedings. Private interests are important in international 

jurisdiction, especially those interests manifested in contractual agreements. There are 

very good reasons for the general enforcement of private agreements in cornrnercial 

cases. While the principles on their face respect those agreements, in practice the courts 

do not enforce them as often as they should. The interests of plaintiffs are much more 

likely to be given effect than those of defendants, which is illegitimate given that the rule 

41 Robertson, above n 7 at 398-9; P& N m ' m  IS, Ltd vM & A Inzertmm~~ Ry Ltd (1989) 18 

NSWLR 383 at 394. 



of law requires that individuals be treated equally. Forum state interests in resolving 

disputes and preventing the abuse of the process of the court have some influence in the 

law, but other important state interests, such as in minimising the public costs of 

international litigation, are not always given effect to. 

In Chapter Seven, I consider alternative models of regulating jurisdiction. I consider 

f i t  the European Community's Regulation on Jurisdiction and the Recognition and 

Enforcement of Judgments in Civil and Commercial Matters (the Brussels I Regulation), 

which from March 2002 has been the basis for allocating jurisdiction between Member 

States of the European Community. I also consider the two proposed Conventions 

which have been drafted under the auspices of the Hague Conference on Private 

International Law on Jurisdiction and Judgments in Civil and Commercial Matters, and 

on Exclusive Choice of Court Agreements. Finally, this Chapter looks at the intra- 

Australian legislative schemes for determining whether jurisdiction should be declined 

(the S& und Ex& $ P m s  Act42 and the Jzmisakion C h t i  (Cms Vcstid Acts43). 

The Brussels I Regulation is a very valuable model for reform to the Australian principles 

of jurisdiction. 

In Chapter Eight, I propose detailed reforms to the way in which jurisdiction is 

regulated in Australian international litigation. The purpose of proposing the reforms is 

to simplify and improve the principles; to make the law of jurisdiction more predictable 

and certain; and to ensure that it effectively achieves its objectives. The rules on 

establishing jurisdiction should ensure as far as possible that the court is likely to be an 

appropriate forum. They should recognise circumstances in which the forum or foreign 

42 S e r z i a 7 ~ ~ E x a a a i a n ~ ~ s A c t l 9 9 2 ( C t h ) .  
43 JuYljdlidian of (jntrfs (Cms Vestid Act 1987 (ah) ,  and similar legislation of the States and 

Territories of the same name. 



courts are regarded in Australian law as having exclusive jurisdiction. Jurisdictional 

agreements should be respected, except where the agreement is not likely to reflect a real 

agreement. Default rules should be developed which require a clear state interest in the 

provision of a forum, as for example where there is a strong territorial connection 

between the forum and the circumstances of the dispute. While the discretion to decline 

to exercise jurisdiction should be retained, it should be more confined than at present. 

Chapter Nine is a summary and conclusion. 

The term international litigation is preferred to either conflict of laws or private 

international law, as it emphasises that this field of law is concerned with systematising 

instances of litigation which have an international component. I use the three terms 

interchangeably;44 the term 'the conflict of laws' or 'conflicts' is preferred by most 

Australian writers.45 References specifically to intra-national conflicts are clearly 

identified as such in the text. Domestic litigation refers to litigation which is conducted 

on the basis that there are no multistate aspects to the litigation. As international 

litigation is a voluntary rather than a mandatory system of the parties can and do 

ignore international aspects of a dispute for various reasons. Such cases are included in 

the category of domestic litigation. 

44 Not all writers treat the terms as interchangeable: see for example Lawrence Collins, E S S ~  in 

Im t iona l  L itigtion a d  the Gqh'id $Lam (1994, Clarendon) at vii. 

45 See the leading texts by Tilbury et al, above n 1; Nygh and Davies, above n 1; Martin Davies et 

al, GqZid $Lam: (2mm~~y a d  Ma& (1998, Butterworths); Edward I Sykes and Michael C Pryles, 

Gqh'id $Lam: CZwer adMa& (3d ed, 1988, Law Book Co). 

46 Richard Fentiman, 'Foreign Law in English Courts' (1992) 108 Law Q w d y  Raiezer 142. 



Chapter Two 

The Context of International Litigation 

The purpose of this chapter is to consider the influence of domestic 

constitutional and procedural principles, and the theories on which they are based, 

on the law of international jurisdiction and particularly on judicial decision-making 

in international jurisdictional disputes. A central assertion of this thesis is the claim 

that in making decisions about jurisdiction, judges are required to balance the 

interests of the parties with forum and foreign state interests. In this thesis, I 

identify the objectives of the law of jurisdiction by reference to these interests. The 

p~ivate interests of the parties are generally accepted to be relevant to the law of 

jurisdiction, although these interests have not been comprehensively identified and 

the legitimacy of these interests have not been widely studied or debated. On the 

other hand, the role that state interests do and should play is much more 

contentious.' Identification or critical analysis of state interests which impact on 

jurisdiction has consequently received little attention. 

1 Lord Hope stated that there are m relevant considerations of exclusively ~ublic  policy or 

public interest relevant to declining jurisdiction, aside from the public interests which reflect the 

private interests of the parties: Lubbe v Cpe plc [2000] 1 WLR 1545 at 1566-7. See also Lord 

Bingham, ibid at 1561. Public interests are not explicitly taken into account in Australia, although 

some judges have expressed the view that they ought to be: see J u m  H u h  I & ~  Ry Ltd v Gnp 

(1998) 45 NSWLR 20 at 41 CJum Ha& v Gngor'). In the United States, public interests are overtly 

taken into account in declining jurisdiction: Mf OS1 Corp v Gilbwr 330 US 501 (1947) and Ptpw 

Aim& CovReyno454 US 235 (1981). 



This chapter focuses on the constitutional and procedural contexts in which the 

law of jurisdiction has been developed and in which the courts, responsible for the 

application as well as much of the development of this law, operate. These contexts 

identify fundamental private and forum state interests in jurisdiction and how they 

inter-relate. They also make it clear why it is inevitable that the courts refer to 

forum state interests in determining international jurisdictional disputes. 

This Chapter is in five parts. Part I considers the limitations imposed on the 

courts by Australian domestic constitutional law and the implications of these 

limitations for international litigation. In part 11, I outline the central features of the 

adversarial model of legal procedure in domestic litigation and show why parties' 

interests dominate both domestic and international litigation. In Part 111, I discuss 

debates about whether access to the courts should be limited in domestic cases, and 

what this implies for international disputes. Part IV explains the distinction 

between mandatory and default rules, a distinction which highlights the respective 

recognition given to the interests of the state and the ability of individuals to use 

private agreements to regulate their relationships without interference by the state. I 

apply this distinction throughout this thesis not only to highlight the dominance of 

party autonomy in the principles of international jurisdiction, but also to assist in 

understanding the practices of the courts. Part V is a conclusion. 

In this part, I consider constitutional doctrines and theories which specify and 

limit the scope of the courts' functions in domestic litigation, and then the 

implications of these doctrines and theories in international litigation. Australian 



constitutional law is shaped by its liberal philosophical foundations, which require 

that governmental power be limited in order to safeguard individual liberties2 

A. The Doctrine of the Sepamtion of Po wen 

In constitutional theory, the courts are one of the three arms of government 

which have separable and specialised  function^.^ The doctrine of the separation of 

powers requires that each arm of government discharge its distinct constitutional 

responsibilities without influence from, and without encroaching on the 

responsibilities of, the other arms." The legislative and administrative functions of 

government are overtly political; they concern the formulation and implementation 

of policies which give effect to state interests. The judicial function is not political5 

and should only indirectly involve the application of state interests, for example, if 

the court must apply legislation which gives effect to a particular state interest. The 

purpose of this doctrine is to ensure that the courts do not encroach on the political 

functions of parliament and the executive. In domestic litigation, the courts will be 

likely to avoid giving the impression that they are addressing or applying state 

interests. 

2 Tony Blackshield et al, Azis~didn Gnititdmd Laward 7kmy (1996, Federation Press) at 

77-82. 

3 SeeAtt~Genwd(UIQvHa'mrmPublWhersAw~diaIS,Ltd(1988)165UR30at53, 

where Brennan J referred to the court 'as a branch of government administering domestic law'. See 

also Gerard Brennan, paper given to the Australian Institute of Judicial Administration Asia/Pacific 

Courts Conference, Sydney, 22 August 1997 at 4 (referring to the 'judicial branch of government'). 

This is thought necessary in order to preserve political liberty - in other words, the doctrine 

has its basis in a suspicion of governmental power. See Blackshield et al, above n 2 at 11 (citing 

Montesquieu) and at 12 (citing Vile). 

5 Justice JD Heydon, 'Judicial Activism and the Death of the Rule of Law' (2003) 23 

AzistrdianBarReriewl at 15. 



In international cases, the limitations imposed by the doctrine of the separation 

of powers are observed. In exceptional circumstances, litigation patently implicates 

the political interests of foreign states6 In such cases, the courts refuse to entertain 

disputes involving issues which it regards as falling within the responsibility of the 

political arms of government. In the majority of cases, in which state interests are 

obscure, the courts refrain from explicitly considering or vindicating state interests, 

precisely as they are obliged to do in domestic disputes. As I explain in later 

chapters, both the forum and foreign states have interests in international private 

disputes, and it is inevitable that the court will affect those interests, even if 

subconsciously, indirectly and unintentionally. The doctrine of the separation of 

powers is not intended to address the court's role in international litigation. The 

purpose of the doctrine is not threatened by the court considering and weighing 

forum with foreign state interests in the resolution of a dispute. Judges should 

expressly consider the relevance of foreign and local state interests in international 

jurisdictional disputes, rather than hiding behind constitutional theory, and affecting 

state interests anyway. 

1. Formalism 

The constitutional prohibition against judges deciding political questions is 

reflected in the school of jurisprudence known as formalism. According to 

formalism, judges do not - for they are not qualified to - concern themselves with 

matters of politics, and do not make law.7 Law and politics are both separable and 

properly separated. These ideas have been particularly influential in international 

6 Attorraey ~ u l  (Uq vHa'mnn Pziblkhers Australid Ry Ltd (1988) 165 CLR 30, P m ' m  

C2mpznbid de P& SARL v (Zkmmmdth ofA wtrdid (2003) 197 ALR 461. 

7 Heydon, above n 5 at 3, 4; John Gava 'Another Blast from the Past or Why the Left 

Should Embrace Strict Legal Formalism' (2003) 27 M h  Unimuy LuwReziew186 at 194. 



litigation. The 'jurisdiction-selecting' approach to choice of law, still practised in 

Australia, is based on a formalistic conception of the judicial function. Choice of 

law rules of the forum are ostensibly treated as being policy-neutral.8 The correct 

approach to a problem is to identify the rules and apply them. The judiciary should 

not compare the substance of the potentially applicable rules or the consequences of 

their application, nor should it seek to identify or advance the interests of the forum 

or of any other state. 

This approach to dispute resolution is also applied in international jurisdictional 

disputes. The principles are regarded as policy-neutral; courts purport to apply the 

principles irrespective of the outcome of their application, or the impact on state 

interests of the outcome. As I will show in the following chapters, the courts are 

required in many jurisdictional disputes to consider policy issues. For example, the 

courts must openly consider whether enforcing a foreign jurisdictional clause would 

undermine the public policy of the forum.9 In other cases, policy issues are not 

openly expressed but appear to influence decision-making. For example, I will 

show that the potential application of some protective forum legislation has a 

decisive effect on jurisdictional decisions. I will a p e  that these factors should be 

explicitly acknowledged, in order to permit debate about their legitimacy as well as 

to ensure the clarity and predictability of the law. 

8 For criticism, see David Cavers, 'A Critique of the Choice of Law Problem' (1933) 47 

Hum& LuwReziew 173. 
9 Akui IS, Ltd v Ex Pmple's Immum Wny Ltd (1996) 188 CLR 418 at 445 (referred to as 

'A kui) . 



2. The rule of law 

The rule of law requires that government be subject to law. It is used in both a 

negative sense - which requires that the law observe certain formal standards - and 

a positive sense - which requires that the law possess certain qualities. The latter 

conception is beyond the scope of this thesis, but the former is relevant to it. The 

relevant formal requirements of the rule of law are that the law should be clearly 

stated, certain and predictable in its application,'O not contradictory of other laws, 

and congruent with its application by the courts.ll It is fundamental to the rule of 

law that everyone is equal before the lay1* in particular, that the law should be 

uniformly applied by a neutral arbiter. Constraining the exercise of discretion by 

judges, particularly by the doctrine of precedent, is a central purpose of the rule of 

law.13 These requirements should be observed in every area of municipal law, 

including international jurisdiction. I will show that both the principles of 

jurisdiction and the rnanner of their application often do not meet these basic 

requirements. 

3. Judicial accountability 

By comparison with the legislature and the executive, who are popularly 

responsible for their actions, judges are only loosely accountable for the way in 

which they exercise power. The requirements of the doctrine of precedent, 

10 The requirements of certainty and predictability have been cited by the High Court as 

reasons for adopting the law of the place of the tort as the governing law in tort: Regie N u t i d e  uks 

Usim Rmult SA v Zburg (2002) 210 CLR 491 at 517 ('Renuult v Zburg'). 
11 Lon L Fuller, The Mwd;rU $Law (rev ed 1969, Yale UP) at 39. Fuller identified several 

other requirements which are not relevant to this discussion. 

12 WI Jennings, The Luwud the h t i t u h n  (5th ed, 1959, University of London Press) at 49. 

13 Margaret Radin, 'Reconsidering the Rule of Law' (1989) 69 B@& Unimzly LuwResiew781 

at 790. 



including that judges give and generally make public the reasons for their decisions, 

are intended to address the issue of judicial accountability and to ensure that judges' 

power is confined.14 This may be particularly important in international disputes, 

given the role state interests are bound to play. The requirement that judges must 

give reasons for their decisions has been specifically relaxed by the High Court in 

forum non conveniens cases, at least 'ordinaril?.l5 I will argue that for various 

reasons, including the need to ensure that judges are responsible for their decisions, 

this requirement should be reinstated. 

B. The Doctnne of Padiamenh~ Sove~ignty 

The doctrine of parliamentary sovereignty requires that legislation must prevail 

over inconsistent case law principles.16 Implicit in the doctrine of parliamentary 

sovereignty is the notion that it is the constitutional responsibility of the courts to 

apply appropriately specified forum legislation. Recently, Kirby J wrote that the 

judges' 'duty is to obey the written law', by which he meant legislation, especially 

when it conflicted with what he called 'judge-made doctrine.''' 

The doctrine of parliamentary sovereignty specifies constitutional arrangements 

within a domestic legal system based on the Westminster model, in order to indicate 

the relative hierarchy of legislation and case law. In some recent international 

jurisdiction cases, Australian judges have explicitly relied on this doctrine in deciding 

that jurisdiction must be retained within the forum in order to ensure that forum 

14 Heydon, above n 5 at 7,23-4. 

15 Voth vMa&ra F&M& &Ltd (1990) 171 CLR 538 at 565 ('Vq. 
16 AV Dicey, I&& to the Study $the Law$& Chtit~aiolz (lofh ed, 1959, M a c d a n )  at 39- 

40 and 60. 

17 Rmult v Zhaq  (2002) 210 C;LR 491 at 543; see also BY& v S q k t o n  Shire Cottlanl(2001) 206 

CLR 512. 



legislation is applied. In refusing to enforce a contractual agreement to submit to 

the exclusive jurisdiction of English courts because to do so would mean that 

Australian legislation would not be applied, Kirby P stated that 'it is the duty of this 

Court to give effect to the Act.''' On appeal, the majority of the Hgh Court agreed 

with Kirby P, and refused the application to stay proceedings.19 The use of the 

doctrine of parliamentary sovereignty in this way is parochial and undermines the 

principles of jurisdiction and choice of law, which do not openly discriminate 

between local and foreign courts and law. They are designed to determine questions 

of jurisdiction and applicable law by reference to a wider set of considerations than 

whether the court is required in domestic cases to apply local legislation. I consider 

this issue in greater detail in Chapter Four. 

C Govemmenkdin &rest ana&sis 

The doctrines of parliamentary sovereignty and of the separation of powers are 

fundamental to the choice of law theory known as governmental interest analysis 

proposed by Cunie. According to government interest analysis, the forum court 

must apply appropriately specified forum law, even if the law of another system 

could also apply to resolve the issue in dispute.'' According to Cunie, the courts 

are not qualified to compare the merits of forum law with those of another legal 

system. He stated that 'assessment of the respective values of the competing 

legitimate interests of two sovereign states, in order to determine which is to prevail, 

is a political function of a very high order', and one which 'should not be committed 

18 A kai v %People's Imwam Gmpany L td (1995) 8 ANZ Ins Cas 61-254 at 75,389. 

19 Akai (1996) 188 CLR 418 at 447. 

20 According to Currie's method, the potentially applicable laws are those on which the parties 

rely, rather than those identified by the courts: 'Notes on Methods and Objectives in the Conflict of 

Laws' in S a E s s q  in the &&'id $Law (1963, Duke UP) at 183. 



to the courts in a democracy'?' Rather, the courts are constitutionally obliged to 

apply the local law?2 

Currie developed government interest analysis as a critical response to the 

formalistic jurisdiction-selecting approach to choice of law. Judges who apply this 

approach, observed Currie, 'will not be so bold (or so frank) as to avow that they 

are assuming the high political function of passing upon the relative merits of the 

conflicting policies, or interests, of sovereign states.y23 In his estimation, 'despite the 

camouflage of discourse, the [jurisdiction-selecting choice of law] rules do operate 

to nullify [forum] state  interest^.'^^ He suggested that judges were aware of the 

consequences of the jurisdiction-selecting approach to choice of law, and noted that 

judges had developed techniques to avoid nulhfymg forum state interests.25 Currie 

argued that 'it is a poor defence of the system to say that the unacceptable results 

that it will inevitably produce can be averted by disingenuousness if the courts are 

sufficiently alert."6 

Governmental interest analysis has not been adopted in Australia in the choice of 

law c0ntext.2~ Government interest analysis is usually applied to choice of law, not 

jurisdicti0n.2~ Following Chrrie's analysis, I suggest that state interests are relevant 

21 Ibid at 182. 

22 Ibid at 181-2. 

23 Ibid at 179. 

24 Ibid at 180. 

25 Ibid at 181. 

26 Ibid. 

27 M&invRWM&& Co(SA) RyLtd(1991)  174 CLR 1 at 38-9. 
28 Similar reasoning to that observed-by Currie in the context of choice of law decisions in the 

United States can be discerned in the court's lack of jurisdiction to deal with claims seeking to 

enforce foreign 'govermnent interests': A t t m m y k d  ( U q  v H a ' m n n  Publihers Awbdid  Pty Lrd 

(1988) 165 CLR 30 at 45. 



to jurisdictional principles and practices. Although few of the present principles 

governing jurisdiction explicitly take this into account, I argue that consciously or 

not judges realise the significance of certain state interests, and apply a range of 

techniques to take those interests into account. As in Currie's analysis, this usually 

prefers the interests of the local state to the foreign state. U& Cunie, I suggest 

that the courts are capable of weighing the state interests of foreign systems as well 

as of the forum, and that they should sometimes give effect to foreign state interests 

over local state interests. These arguments are developed further in Chapter Six. 

D. Judges in common law systems and the dearth of theoy 

In common law systems, judges are perceived differently from other officials 

who are appointed by the government. Members of the legislature and of the 

executive exercise a governmental role. Most judges have spent their careers at the 

private bar and not in government service. They may therefore more be likely to 

identdy with members of the private legal profession, especially the bar? than with 

the members of the political arms of government. Shapiro wrote that 'in an 

important sense what we mean by judicial independence in England is that judges 

were more closely linked to lawyers than to the g~vernment."~ This is another 

reason why judges may feel reluctant or unqualified to make decisions affecting state 

interests. 

Judges must be expected to draw on their professional experience in formulating 

and applying legal ~rinciples. The English tradition of conflict of laws is notoriously 

29 Brennan CJ stated that 'leading advocates have traditionally been the source of judicial 

recruitment and, in my opinion, rightly so': 'The State of the Judicature' (1998) 72 Azrs~ihrz Law 

Jd 33 at 37. 

30 Martin Shapiro, Cotnts: A Chpratiw a d  Pddid Andy& (1981, University of Chicago 

Press) at 94. 
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pragmatic and practical, rather than speculative or theoretical?' According to the 

authors of a leading English text 

There is no sacred principle that pervades all  decisions . . . Private international 

law is no more an exact science than is any other part of the law of England; it 

is not scientifically founded on the reasoning of jurists, but is beaten out on 

the anvil of experience.32 

This reflects the practical cornrnercial background of most members of the 

judiciary. Barristers who are accustomed to seeing international litigation as discrete 

incidents of private disputes between private parties are unlikely, on their 

appointment to the bench, to perceive it as being influenced by state as well as 

private interests. Consistently with this attitude, scholars in the English tradition 

have emphasised the practical and procedural nature of international litigation at the 

expense of its theoretical foundations. This has hampered an understanding of the 

objectives of jurisdiction, and critical debate about those objectives. 

The adversarial system of legal procedure is based on liberal philosophy and its 

notions of the respective roles of the state and individuals in private ~natters.3~ In 

liberal philosophy, state intervention in individual liberty must be strictly limited. In 

the adversarial system, the parties determine what is in their best interests in the 

31 Richard Fentiman (ed) GqZh @Lum (1996, Dartmouth) at xvii (referring to the 'distinctive 

pragmatism' of English conflicts scholarship). 

32 PM North and JJ Fawcett, CheFhiw and Nod's Priazte I m ~ ~ ~ t i o d  Luw (13fh ed, 1999, 

Butterworths) at 32. 
33 Jack IH Jacob, Zx Fubnc $E&Ish Cid Justia? (1987, Stevens & Son) at 8; Richard 

Eggleston, 'What is Wrong with the Adversary System?' (1975) 49 Austriiun L u w J d  428 at 428. 



conduct of litigation and act accordingly?4 Jacob wrote that in the adversarial 

system 

the basic assumptions are that civil disputes are a matter of private concern of 

the parties involved, and may even be regarded as their private property, 

though their determination by the courts may have wider, more far-reaching, 

even public repercussions, and that the parties are themselves the best judges 

of ho-w to pursue and serve their own interests in the conduct and control of 

their respective cases, free from the directions of or interventions by the 

court.35 

State officials, including judges, should facilitate dispute resolution but should 

not play an active role in the resolution of disputes.36 While the provision of a 

dispute resolution service is an acceptable intervention by the state, the state lacks 

any substantive interest in litigation which arises independent of the interests of the 

parties. The state plays only a facilitatory role. The state provides a physical forum, 

a set of procedural rules which specify the steps the parties must take to bring a 

dispute to the point of decision, and a decision-maker. In almost all cases, the 

decisions whether to litigate at all, against whom to litigate, how to litigate in the 

sense of which claims and defences to raise and what type of relief to seek,37 and 

34 Mirjan Damaska, The FUES qf J w h  a d  Stdte A A Gwpuratiw A# to tk L q$ 

P m s  (1986, Yale UP) at 94. 
35 Jacob, above n 33 at 8. 
36 Damaska, above n 34 at 73. See similarly Joseph Raz, The M w i q  qf F m d m  (1986, 

Clarendon) at 5. 
37 But in D d d q  v D a d q  Heydon JA pointed out that a court cannot enforce an illegal 

agreement whether illegality is pleaded or not; and that a court cannot give effect to a claimed legal 

right or defence if it is not supported in law, whether or not the right or defence is denied: (2001) 52 

NSWLR 492 at 5 19. 
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which evidence to are left entirely to the parties.39 The plaintiff is taken to 

have voluntarily assumed any risk of nonenforcement of the court's orders;"O this is 

not thought to have any broader consequences, whether for the defendant, the 

unsuccessful party, the state or society more generally. 

In practice, the plaintiff's choices (whether to litigate, against whom to litigate, 

which claims to raise, what relief to seek, which evidence to lead) dominate those of 

the defendant (which defences to raise, which evidence to lead). In England, one of 

the stated 'overriding objectives' of the Civil Procedure Rules is to ensure that the 

parties are on an equal footing:' Australian rules of court do not expressly disclose 

a similar purpose: although it is a basic premise of liberalism that the parties should 

be treated equally. Liberals disagree as to whether equality should be formal or 

substantive:' Both conceptions are relevant in litigation: the formal principle of 

non-discrimination is necessary to ensure that neither plaintiffs nor defendants are 

systematically advantaged on the basis of their status as plaintiff or defendant. 

Zander stated that in litigation 

38 But in Duderg v D u d q ,  Heydon JA noted that the court is not bound to accept 

admissions of fact, and that it will be reluctant to act on admissions of fact 'where there is reason to 

question the correctness of the facts admitted or agreed': ibid at 519-22. 

39 Jacob, above n 33 at 12-13; Neil Andrews, 'The Adversarial Principle: Fairness and 

Efficiency Reflections on the Recommendations of the Woolf Report' in AAS Zuckerman and Ross 

Cranston, R$m$CidP& Essay on j l m s  to Jm& (1995, Clarendon) at 171. 

40 Chdpn v Tram$& (1998) 86 FCR 460 at 470; Ckmnic S m  L ia Spmd Shippi% G Inc v F q  

(1987) 165 CLR 197 at 233 (referred to as 'Ckmd). 

41 Civil Procedure Rules 1998 ( S ~ o y y l m ~  1998 No. 3132 L17), r l(2) (a). 

42 The rules of the Supreme Courts of Queensland, New South Wales, and Victoria, and of 

the Federal, High and Family Courts do not articulate a similar objective. 

43 Compare Friedrich Hayek, 7h Colistituhn $ Llbwcy (1960, University of Chicago Press) 

Chapter 6, especially at 85-6 and 92-3 (arguing for a formal conception of equalid with John Rawls, 

A %my $ Jmth (rev ed, 1999, Oxford UP) at 65-70 (arguing for a substantive conception of 

equalid. 



the fundamental question is whether the system holds the balance fairly 

between the parties . .. In civil cases, the aim is that so far as practicable one 

should try to have a level playing field between the two sides.44 

The substantive principle of fair equality of opportunity may be particularly 

relevant to ensure that those with limited financial resources, such as consumers, are 

able to litigate their claims. This may have particular implications in international 

disputes, especially in jurisdictions which are geographically remote, such as 

Australia. 

With a few important exceptions, international litigation is commenced, prepared 

for trial, and tried according to the same procedural rules which govern domestic 

litigation. The autonomy of the parties is similarly accorded a great deal of 

deference. As in domestic litigation, judges should be expected to be reluctant to 

admit the possibility that state interests are relevant in international jurisdictional 

disputes conducted within the adversarial framework 

The autonomy of the parties in litigation has been somewhat eroded in recent 

years by reforms to the rules of civil procedu~-e.45 Reforms instituted under the 

general rubric of 'case management' have affected the parties' freedoms in managing 

the pace at which litigation progresses after proceedings are commenced, and in 

deciding whether to refer to alternative dispute resolution prior to trial.46 These 

reforms have otherwise not had a substantial impact on the parties' control over 

litigation, or on the general perceptions of the respective roles of the parties and the 

courts. Certainly they appear to have had a negligible impact in international 

44 Michael Zander, 7k State gCJwticll(2000, Sweet &Maxwell) at 5. 
45 Australian Law Reform Commission, Mamgiq Jmtzk A R& $the F&d C;i'd J u s h  

SytemReport no. 89 (2000, AGPS) at 89 and 390-398. 

46 See e.g. U r a f m C i d P h  RuIer (Qld) Chapter 9, Part 4. 



litigati~n.~~ One purpose of these reforms has been to address the public costs of 

litigation, an issue discussed in more detail in the next part. 

Arbitmtion and the bedom of the parties 

The dominance of party autonomy is further emphasised by the fact that the 

courts are required, at least in principle, by legislation to give effect to agreements to 

arbitrate.48 This seems to indicate that interests that the state might have in deciding 

private international disputes are subject to 'the basic philosophy of arbitration 

which emphasises the autonomy of the parties with minimal judicial inter~ention.~~ 

One would have thought that state interests would play almost no role, then, in 

arbitration. However, legislation retains the court's power to decide whether 

proceedings should be stayed, and if so upon what terms. The courts have in a 

majority of cases taken a very narrow interpretation of their responsibility to defer 

to arbitral agreements - for example, by holding that if the plaintiff claims 

entitlement under Australian legislation, this is not 'capable of settlement by 

arbitrati0n',5~ and therefore that a stay should not be granted in such cases.51 This 

47 See Lawrence Collins (general editor), D q  urd Momi on the cwplid $Lam (13th ed, 2000, 

Sweet &Maxwell) at xvi (commenting on similar reforms in English civil procedure). 

48 The Intom& A&mhbn Act 1974 (Cth) s 7(2) requires that the court stay proceedings 

brought in breach of an international agreement to arbitrate, with very few exceptions: s 7(5). The 

court has a discretion whether to stay proceedings brought in breach of domestic arbitration 

agreements: Cmmmd A h ~ a t i a n  A d  1990 (Qld) s 53 (all the Australian States and Territories have 

passed uniform legislation of the same name). 

49 Richard Garnett, 'The Current Status of International Arbitration Agreements in Australia' 

(1999) 15 J m l  $C%xad Law29 at 33. 

50 This is a prerequisite to the court staying proceedings brought in breach of the arbitration 

agreement: s 7(2) (b) I n t o m t d  A h u h b n A  ct 1974 (Cth). 

See Garnett, above n 49 at 54-7. This issue is discussed in detail in Chapter Four at Part I 
A1 and Part I1 A6. 



suggests a high level of judicial intervention - perhaps in order to protect certain 

state interests - in an area which is technically dominated by private agreement. 

ACCESS TO THE COURTS 

Debates about who the courts serve in international litigation, and who should 

be entitled to access them, have attracted little attention from judges or 

commentators in Australia, especially by comparison to England and the United 

States?' This issue goes to the heart of determining the circumstances in which the 

court should have jurisdiction, and whether the court should exercise its jurisdiction. 

In the few cases in which the issue has been discussed, judges have tentatively 

suggested that perhaps international and domestic litigation should be differentiated 

in determining court access, but have also held that the question is one for the 

legislature rather than the judiciary to resolve.53 In general, no such distinction has 

been made. 

A. ~nstitutiona~enti~ements to access the court 

According to Darnaska, it is fundamental to liberal political philosophy that the 

state has a constitutional obligation to provide a forum for resolution of d i~~utes .5~  

In common law systems, litigation is the paradigm form of dispute resolution. Lord 

Diplock stated that 

52 According to Parker, the 'whole area of the relationship between Courts and the Public is 

incompletely theorised in Australia': b a d  the Public (1998, Australian Institute of Judicial 

Administration) at 5. 

53 knit (1988) 165 CLR 197 at 253-5; Jam Ha& v G n ' p  (1998) 45 NSWLR 20 at 40-1 

and 43. 

s4 Above n 34 at 73. See similarly Arthur T von Mehren, 'Adjudicatory Jurisdiction: General 

Theories Compared and Evaluated' (1983) 63 Baton Unimity LawReziezer 279 at 288. 
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Every civilised system of government requires that the state should r n a k  

available to all  its citizens a means for the just and peaceful settlement of 

disputes between them as to their respective legal rights. The means provided 

are courts of justice to which every citizen has a constitutional right of access 

in the role of plaintiff to obtain the remedy to which he claims to be entitled 

. . . 55 

Gummow J, in approving this statement, agreed that the 'right of access to curial 

determination is deeply rooted in constitutional principle.'56 The obligation of the 

state in providing a forum is sometimes expressed to be limited to those who can 

show membership of the forum community?' Both Darnaska and Lord Diplock 

describe the obligation as being owed to citizens, although the parties in B m  

Vulkan v S d  I& Sbzppiqg were German and Indian corporations, and so 

manifestly not British citizens in the constitutional sense. Neither English nor 

Australian law requires the plaintiff to show citizenship, or any other indicium of 

cornunity membership, in order to invoke the court's jurisdiction. The courts are 

obliged to exercise jurisdiction which has been properly invoked by litigants, subject 

only to a power to stay or dismiss proceedings which do not conform to the 

procedural requirements of the court, including those which are an abuse of the 

courts' processes.58 The law of jurisdiction therefore assumes that the courts should 

55 B m  Vdkan v S d  Indid Shtppirq: Chpozation Ltd [l981] AC 909 at 977. 
56 Untty Imzmam B d m  Pty Ltd v R m  Pazam Pry Ltd (1998) 192 CLR 603 at 623, and 641 

(per Kirby J). See also Hi-Fert Pty Ltd v ~ ~ r q :  Markiin?: C Z z ~  Iac (1997) 145 ALR 500 at 505 

(Tamberlin J refewing to 'the public policy that the access of citizens to the courts should be 

preserved.') 

57 In Voth the majority referred to 'the right of any plaintiff to bring an action in the courts of 

the jurisdiction wherein he or she resides': (1990) 171 CLR 538 at 571. 
58 I will not consider cases where process and pleadings are liable to be stayed or struck out 

on any basis other than that the defendant can show that the forum is clearly inappropriate. As to 

the courts' statutorypower to stay proceedings, see Fady LawRuler 1984 (Fam LR) 0 4 r 3; F&d 



be freely available to any would-be litigant, irrespective of their connections to 

Australia. 

Writ'mg extrajudicially in a domestic context, Brennan CJ regarded the court's 

obligation to entertain disputes which were within their subject matter jurisdiction 

as an aspect of the rule of law. He stated that 

The availability and operation of the domestic Courts is the unspoken 

assumption on which the provisions of our Constitution and laws are effected, 

on which the operation of the entire structure of government depends, on 

which peace and order are maintained, on which commercial and social 

intercourse relies, and on which our international credibility is based.59 

He took the same view about the court's responsibility to exercise its jurisdiction 

being an aspect of the rule of law in international cases. His Honour stated that 'the 

courts are at the service of litigants, and the rule of law rests on the courts' duty to 

exercise their jurisdiction when litigants invoke it.'60 This constitutional obligation 

does not oblige the state to make funds available to assist in the preparation and 

presentation of one's case for court. That is regarded as a matter of substantive 

access to justice, which is not a constitutional entitlement.61 

B. Cburtrc as a sem'ce 

The courts' role has also been characterised as provision of a service, either 

public or commercial. In both public service and commercial service conceptions, 

the cost associated with the provision of court services is a relevant factor. 

Court R h  1979 (Fa) 0 20 r 2; Hi& Court R h  1952 (Ha) 0 26 r 18; Urafamz Cid P& R h  

1999 OJCPR) (Qld) r 16. As to the court's inherent power to stay proceedings, see Wdizm vSpdza~ 

(1992) 174 CLR 509, Jap vNmSourh W& DiS& Court (1989) 168 CLR 23. 

59 Brennan, above n 29 at 35. 

60 Ckmnic (1988) 165 U R  197 at 239. 

6% RvLOrd~&,m~pdlteW~m[1997]2AllER779at788. 



1. Courts as a public service 

It is widely agreed that one important function of the courts is to serve 'the 

public'.62 The precise implications of that statement are not entirely clear. At one 

level, this is merely another way of stating the constitutional obligation of the courts 

to provide a forum, referred to above.63 At another level, this discourse ties the 

court into broader debates about the responsibilities and obligations of government 

in relation to individuals. Toward the end of the twentieth century, two general 

movements emerged in the provision of public services, including court services. 

The first was a movement towards 'user-pays', that is, a requirement that those who 

use public services should contribute to the cost of providing those services.64 The 

Australian Law Reform Commission observed that the 'user-pays principle, now so 

well entrenched in many other aspects of public policy, would seem to mandate' 

cost shifting to private users of the c0urts.6~ The application of this argument to the 

provision of a forum depends on analogising court services to 'conventional 

~ornmodities',6~ an analogy that judges resist and administrators embra~e.6~ Parker 

observed that although this movement has had some influence in debates regarding 

62 Parker, above n 52 at 14. 

63 Reference to the public service obligations of the court is usually made in domestic debates 

and therefore the 'public' is almost never specifically defined. See for example Australian Law 

Reform Commission, above n 45 at 83, referring to the courts as 'part of the public infrastructure.' 

64 Anthony Mason, 'Judicial Independence and the Separation of Powers - Some Problems 

Old and New' (1990) 13 Unimity $NewSotith W h  L a w J d  173 at 177; Australian Law Reform 

Commission, above n 45 at 291-7. 

65 Australian Law Reform Commission, above n 45 at 76. It is not clear exactly who should 

be treated as the user for this purpose; given that the defendant is a less willing participant, it should 

be the plaintiff. 

66 Hugh Gravelle, 'Regulating the Market for Civil Justice' in AAS Zuckerman and Ross 

Cranston, Refm$CiziZP&~ Essuy on I A m s  to Jm& (1995, Clarendon) at 291. 

b7 Mr Justice AM Gleeson, 'Access to Justice' (1992) 66 A mtriidn L a w J m L  270 at 272. 



the provision of court services, 'there are widely thought to be limits on the extent 

to which full cost recovery of court services should be attempted precisely because 

of the broader public services of litigation.'68 For example, an important aspect of 

the public service provided by courts is the general function of case law in clarifying 

and developing the law.69 This service is of general application, and so in local 

litigation, litigants should not be obliged to cover in full the costs of litigation.70 

Some prominent judges have criticised the application of user-pays 

considerations to the provision of court services. Brennan CJ stated that 

proponents of this movement disregarded the 'fundamental importance of ensuring 

the effective enforcement of the rule of law."' In the United Kingdom, Sir Richard 

Scott VC stated that 

A policy which treats the civil justice system merely as a service to be offered 

at cost in the rnarket place, and to be paid for by those who choose to use it, 

profoundly and dangerously mistakes the nature of the system and its 

constitutional function12 

Basing access to court services on the ability of the user to pay for the services 

also raises issues of substantive access to although such issues are not 

qualitatively different from those already faced by many would- be litigants.% 

6s Parker, above n 52 at 14. He does not specifically consider the nature of these 'broader 

public services'. In particular he does not consider whether such services should be or are available 

only to locals. 

69 Australian Law Reform Commission, above n 45 at 88. 

70 Ibid at 295. 
\ 

71 Brennan, above n 29 at 35. See similarly JJ Spigelman, 'Citiins, Consumers and Courts' 

(2001) 60 Am~dizn Jd qfP&ic Adniistrdtion 5. 
72 Speech to the County Court Advisers' Group, May 16,1997, quoted in Zander, above n 44 

at 39. 
73 Mason, above n 64 at 177. 



The second related movement in the debate about provision of public services 

from the late twentieth century characterises users of public services as clients or 

consumers.75 This movement is related to the introduction of private management 

models into the public service, especially requirements of acc~untability.~~ It 

emphasises the need for courts to be more ac~essible.~~ This commodification of 

court services is consistent with the idea that court services, like other commercial 

services, should be paid for by those who use them. Some judges have been very 

critical of the conception of litigants as consumers.78 Characterising litigants as 

consumers is consistent with making the courts generally available to anyone who is 

willing to pay for the service. 

2. Courts as a commercial service 

One view, prominent in England, is that the role of commercial courts is to 

provide a service which is an important component of local Gleeson 

CJ justified the existence of a separate Commercial Division by asserting that 'The 

economy depends upon the effective operation of a legal system which provides 

prompt enforcement of contractual obligations, especially those undertaken in a 

74 Deane J wrote that 'the cost of litigation has gone a long way towards effectively denying 

access to the cows  to the ordinary citizen who lacks access to government or corporate funding.' 

Wdtom Stom (Inteotizt.) L to! vMaher (1988) 164 CLR 387 at 434- 5. 

75 See Peter A Sallmann, 'Towards a More Consumer-oriented Court System' (1993) 3 Jd 

cfJ& A hnistration 47. 

76 Ibidat49. 

77 See Parker, above n 52 at 26. 

78 Spigelman, above n 71, JJ Spigelman, 'Opening of the Law Term Dinner', address, 1 

February 1999, http://www.a~d.nsw.gov.a~l/sc/sc.nsf/pages/s~ - 002 last visited 02/02/2004. 

79 Amin RdShEsd Cbpmatiolz v&zmit Iizrwam Co [I9841 AC 50 at 67-8; 7he A t k z ~  Stdr [I9731 

QB 364 at 381-2; AG Slater, ' F m m  Gmmem: A View from the Shop Floor' (1988) 104 Law 

~rtdyReziew554 at 562,572-3. 



mercantile Many judges and writers have lauded the positive 

contribution which the English Commercial Court makes to the English economy. 

Neil Andrews enthused 

A flourishing Commercial Court in London attracts vast sums of money to 

[the United Kingdom]. The beneficiaries are the courts (increased court fees), 

expert advisers, solicitors and barristers, hotel proprietors, and travel firrns.81 

Until recently, there had been few suggestions that similar considerations apply 

in Australia. But in 2000, the Australian Law Reform Commission reported that 

corporate lawyers and in-house counsel consulted by the Commission were 

emphatic in their view that law and legal services are a key export, and that an 

efficient court and legal system is pan of what makes Australia competitive in 

the Asia-Pacific region and beyond.82 

The Commission agreed, and stated that 

government and industry should promote strongly [the independence, 

integrity and q d t y  of the federal civil justice system] in seeking foreign 

80 Murray Gleeson, 'The Role of the Courts in Economic and Social Development', paper 

delivered to the Australian Institute of Judicial Administration Asia-Pacific Court Conference 1997, 

Sydney, 22 August 1997 at 2. 

81 Neil Andrews, Pn'm+ler cf Cid Pmdm (1994, Sweet & Maxwell) at 549. See also JJ 

Fawcett, 'Trial in England or Abroad: The Underlying Policy Considerations' (1989) 9 &ford Jd 

qfL& S& 205 at 218 (there are 'obvious invisible export benefits to the nation in having an open 

door policy there is also the expectation that persons who bring litigation will also bring trade' to 

the United Kingdom); and see similar comments of Lord Mackay LC describing the Commercial 

Court as a 'very substantial earner indeed of foreign exchange in the form of invisible earnings': 

quoted by BJ Davenport in 'Forum Shopping in the Market' (1995) 11 1 Law Qwrtwly Rezieze, 367 at 

369. 

82 Australian Law Reform Commission, above n 45 at 87. 



investment and in positioning Australxi as a regional financial centre and 

corporate headquarters.83 

Lee also argued that 'it makes good economic, political and social sense for 

Australia to be encouraged as a regional centre for the resolution of international 

commercial disputes.'84 The implication is that the courts should be generally 

accessible. While such comments are more common in England than in Australia, 

access to the English courts is more limited than in A~stralia.'~ Those who 

subscribe to this view do not usually consider the economic or political implications 

of their arguments and almost invariably limit their enthusiasm to commercial 

litigation. 

3. Courts as a service available to locals 

The same enthusiasm is not often expressed in relation to personal injuries 

litigation.86 Robertson noted that 'the kind of litigation that does tend to flow to 

England is highly desirable The courts of the United States, an especially 

attractive forum for personal injuries litigation, are positively inhospitable toward 

83 Ibid at 87. 

84 Stephen Lee, 'The Ok Tedi River: Papua New Guinea of the Parish of St Mary le Bow in 

the Ward of Cheap?' (1997) 71 AztrtrdiznLuwJourml602 at 603. 

85 Service out of the jurisdiction is available in fewer circumstances than in most of the 

Australian superior courts; leave to serve out of the jurisdiction is still required in England, unless 

the issue of the English courts' jurisdiction is governed by the European Community Council 

Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in 

civil and commercial matters (in which case, leave is not required: see Cid P& Ruler 1998 (UK) 

r 6.19); and the English courts are more likely to stay proceedings than Australian courts. 

86 David Robertson, ' F m  m (%nzmim in America and England: "A Rather Fantastic 

Fiction"' (1987) 103 L u w ~ I t d y R & 3 9 8  at 409 (Robertson, ' F m m  (hzzmem'). 

87 Ibid at 417. 



foreign plaintiffs who seek relief in their courts.88 The United States Supreme Court 

held that it is appropriate to distinguish between foreign and local plaintiffs, and 

that 'because the central purpose of any fmm non d inquiry is to ensure that 

the trial is convenient, a foreign plaintiff's choice deserves less deference.' 89 As 

discussed in Chapter Three, this is not the law in Australia. 

New South Wales courts, especially the Dust Diseases Tribunal, have attracted a 

large amount of litigation from New Zealanden keen not only to avail themselves 

of the Tribunal's procedural advantages, but also to avoid the no-fault 

compensation scheme which would affect their entitlement to relief under New 

Zealand law. The legislation under which the Tribunal is established does not 

require that applicants have any connections to New South Wales and imposes no 

other limitations on the Tribunal's jurisdiction. In J a m  Ha& v Cnp, a case in 

which a New Zealand plaintiff sought relief in the Dust Diseases Tribunal, Mason P 

of the New South Wales Court of Appeal was critical of the fact that the common 

law principles governing jurisdiction 

place no burden of persuasion upon foreign residents wanting to litigate 

foreign torts in a crowded judicial regime created for the benefit of Austrahan 

residents and funded by Australian taxpayers or local ernployers?O 

88 In re Union CZz& Gxpmation Gas Phnt Dkaster at Bhqpal I& in D& 1984 634 F Supp 

842 (1986), PzperAimdft GvReyno454 US 235 (1981). 

89 PzperAimdft G vReyno 454 US 235 at 255-6 (1981). Scoles et al report that following P p ,  

stays on the ground of forum non conveniens 'have been substantial in number': &$!id $Law (3rd 

ed, 2000) at 483. 

90 (1998) 45 NSWLR 20 at 43. Defendants in the Dust Diseases Tribunal have occasionally 

argued that if plaintiffs are from States other than New South Wales, proceedings in that tribunal 

should be transferred to other Australian courts, with little success: Hanis v J a m  Ha& & G [I9921 

NSWDDT 3 at 2. The High Court has reserved its decision in a case raising this issue: BHP Bill~on 

Ltd vSchdtz (S108/2003), date of hearing 4 December 2003. 



One reason for treating locals and non-locals differently, illustrated in Mason P's 

criticism, is the view that courts' primary responsibility is perceived by some as 

being to those who contribute through taxation to their establishment and 

maintenance?' According to this view, non-locals should pay for court services in 

full, if they are entitled to access them at all. 

Juenger suggested that the Australian courts are not particularly attractive to 

foreign  plaintiff^.^' If that is true, this diminishes the pressure on the courts closely 

to consider whether plaintiffs should have to show some connection to Australia. 

However, cases such as Dugi v BHP Co Ltd (No 2),93 as well as numerous cases in 

which New Zealanders have resorted to Australian courts in personal injury 

~laims,9~ indicate that Australia is seen as an attractive and reliable forum in the 

Asia-Pacific region, especially in cases involving Australian corporate defendants. 

4. Forum shopping and court access 

Australian courts and commentators are notoriously critical of forum sh0pping,9~ 

which is the selection by a party to litigation of a forum which offers them 

91 Andrew, above n 81 at 573. 

92 Friedrich Juenger, 'Forum Shopping: A Rejoinder' (1994) 16 Sphy Luw Resiezer 28 at 30, 

footnote 10. 

93 Dugi v BHP Co Ltd (No 2) [I9971 1 VR 428; a case brought in the Supreme Court of 

Victoria, in which foreign plaintiffs claimed in tort and contract for relief in relation to foreign 

activities of BHP, a Victorian-based multi-national mining company. The foreign country had 

passed legislation, apparently at the instigation of BHP, which made it a criminal offence for 

plaintiffs to seek this type of relief in any court in any country. 

94 See for example J u m  H u h  & Co Pty L t d v B m  (1996) 13 NSWCCR 525; J u m  H u h  & 

Co Pty Ltd v H d  (1998) 43 NSWLR 554; Llmmmd vANSTO [I9991 NSWSC 20; U n h  Sh&irg NZ 

Ltd v M q n  (2002) NSWLR 690. 

95 ThiS charge is usually made in personal injuries cases. Most express criticisms of forum 

shopping are made in domestic cases: Jcbn v&ir Pty Ltd v R p o n  (2000) 203 CLR 503 at 552-3 

(Kkbyn and 570-1 ((2Ili.nanJ) ('~&irvRcgmon'), Stezenr v H d  (1993) 176 CLR 433 at 452 (Mason 



advantages, or permits them to avoid disadvantages which would affect them if they 

litigated in another forum. Forum shopping is denigrated even though it merely 

reflects the plaintiff's substantially unlimited freedom to choose their forum in 

Australia and in many other legal systems, and diversity in the characteristics and 

outcomes of litigation in different legal systems.96 The potential for different 

outcomes arising from the same dispute is highly distasteful to Australian judges and 

some commentators .97 

There are essentially three arguments against forum shopping. The first is based 

on the perception that one party (usually the plaintiff) should not be permined to 

achieve an 'unfair' advantage at the expense of the other party (usually the 

defendant).98 In liberal philosophy, equality of treatment is a central which 

would justify addressing unfairness caused by forum shopping. But determining 

what this entails is problematic, particularly in the adversarial context, in which each 

party is supposed to rnaximise their own chances of success. It is also unclear what 

role the courts could have in regulating forum choice in an adversarial system, given 

CJ) and 462 (Deane J), B m u q p n  v Gcdemn (1988) 169 CLR 41 at 76 (Mison CJ), 88 (Widson and 

Gaudron JJ), 170 (TooheyJ); Chnic (1988) 165 CLR 197 at 212 (Wilson and Toohey JJ). Australian 

commentators who disparage forum shopping include Michael Pryles, 'Judicial Darkness on the 

Oceanic Sun' (1988) 62 Awtr i idn  L a w J d  774 and Tilbury et al, Ch$zid ofLawinAwtrdid (2002, 

OUP) at 139. For criticism, see Friedrich K Juenger 'What's Wrong with Forum Shopping?' (1994) 

16 SphyLawRez im5 .  

96 Andrew S Bell, Forum Sboppirg and V e  in T r a m m t d  L ih'gztion (2003, OUP) at 25. 
97 f$&&eyvRpun (2000) 203 CLR 503 at 553; Bmz@tm v(3azEmn (1988) 169 CLR 41 at 88 

and 121; Brian Opeskin, 'The Price of Forum Shopping: A Reply to Professor Juenger' (1994) 16 

S p h y  L a w R 6 1 4 .  
98 Slater, above n 79 at 561; Ey&$r vRqpon (2000) 203 CLR 503 at 553. Defendants also 

engage in forum shopping: PipwAim& Co vReym 454 US 235 at 252 n 19 (1981); Andrew S Bell, 

'The Why and Wherefore of Transnational Forum Shopping' (1995) 69 A wtrdidn L a w J m l 1 2 4  at 

135-140; Juenger, above n 95 at 13. 
99 See above at text accompanying nn 41-44. 
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that the courts should rninirnise their intervention in private litigation. As I will 

show in Chapters Three to Five, in international jurisdictional disputes plaintiffs are 

frequently permitted to achieve advantages over defendants which are objectively 

unfair. In some cases, this seems to be the deliberate intention of jurisdictional 

principles and practices. 

The second objection against forum shopping is that it undermines foreign legal 

systems by calling into question their ability to entertain particular disp~tes. '~ This 

objection has often been made in legal systems which take into account the 

availability of litigation in foreign courts in deciding whether to decline 

jurisdi~tion.'~' It is an even more cogent criticism in Australia, where the principle 

for declining jurisdiction is heavily forum- centric.lo2 The Australian principles show 

little express concern with the interests of foreign states in adjudicating international 

disputes, and it is not surprising that this objection has not led to reform of the 

principles of jurisdiction. 

The third argument against forum shopping is that it places an unacceptable 

strain on the resources of the legal system and that it impedes access to courts by 

locals, who have a better claim to these reso~rces.'~~ The United States courts 

expressly rely on this justification.lo4 The Australian courts have occasionally noted 

100 Russell J Weintraub, 'International Litigation and F o m  non Conveniens' (1994) 29 Taas 

I Y Z O Y U ~ ~  L ~ z w J m l 3 2 1  at 352, Slater, above n 79 at 562-5. See also Vgir v R ~ o n  (2000) 203 

CLR 503 at 570-1. Robertson argued that 'as employed by real-world players in the f o m  non 

conveniens arena' the chauvinism argument is 'purely strategic': 'The Federal Doctrine of Forum 

non Conveniens: "An Object Lesson in Uncontrolled Discretion"' (1994) 29 Taus I-& Law 

J m l 3 5 3  at 373 (Robertson, 'The Federal Doctrine'). 

101 See Robertson, ibid. 

lo2 See Chapter Four and Five for a detailed discussion of this principle and its application. 

103 Slater, above n 79 at 562. 

Robertson, 'The Federal Doctrine', above n 100 at 357-8. 



this concern, but have held that it ought to be addressed by parliaments rather than 

by the courts.105 If this is a valid objection, it could be addressed by introducing 

differential fees which would require non-locals to make a greater contribution than 

locals through court fees. 

Disapproval of forum shopping suggests that courts should not be 

unconditionally open. As I will show in Chapters Three and Four, this is the 

converse of what the Australian principles of jurisdiction permit. If judicial 

approbation of forum shopping is warranted, then those concerns should be 

addressed by jurisdictional principles. Given the great divergences in procedural 

and substantive principles in different legal systems, forum shopping is 'not only 

unremarkable but also entirely understandable.'lo6 The most serious difficulty in 

addressing forum shopping lies in defining the distinction between legitimate and 

illegitimate choices of jurisdiction. While the courts apparently recognise forum 

shopping when they see it, the cases do not define the criteria which should be 

applied. 

The distinction between mandatory and default rules refers to the different 

functions of law, and in particular identifies limits to the parties' freedom to 

contract. Mandatory legal rules apply to specified individuals, property and activities 

irrespective of the intentions of the individuals affected. Default legal rules apply 

105 Gkunic(1988) 165 -197at253-5; JumHu&v07p(1998)  45NSWLR20 at41 and 

43. 

106 Bell, above n 98 at 125. See similarly 'Ik Atla& Stur [I9741 AC 436 at 471 and Slater, 

above n 79 at 560- 1. 



only where individuals have made no contrary provision in their agreements. The 

distinction between mandatory and default rules is made most often in the context 

of domestic contract law.'07 In Chapters Three and Four I apply this distinction in 

the context of the principles of international jurisdiction, in order to make it clear 

how few of them are mandatory in character. This shows that overriding state 

interests in jurisdiction are very rare, and that party autonomy is very important in 

international jurisdiction. 

A. Mandatoy mfes 

Mandatory rules indicate a strong state interest in regulating particular activities. 

Mandatory rules are those which the state intends to apply irrespective of the 

intentions of those affected by the laws. Nygh observed that 'a law is mandatory 

when the State enacting the same evinces the wish that it apply unilaterally ... or 

when a court reads into the legislation such a desire.'lo8 Attempts to exclude the 

application of mandatory rules by contract are ineffective in litigation within the 

forum in which they are enacted. 

Mandatory laws enact policies which are intended to achieve specific goals of 

government. The subjects of the laws may not address these policies unless they 

were obliged to by specific regulation. Mandatory laws have different types of 

motivations. Some are intended to provide protection for those who are unable 

adequately to protect themselves by contract (such as cons~mers~~g) and others are 

required where the nature of the activity regulated is not amenable to contractual 

107 Ian Ayres and Robert Gertner, 'Filling Gaps in Incomplete Contracts: An Economic 

Theoryof Default Rules' (1989) 99 Ydk L d w J d  87. 

Peter Nygh, Aaommy in I r z t e m t d  mcts (1999, Clarendon) at 204. 

T 7 d  P r a k  Act 1974 (Cth) Part V; F i r  T7ddtq3 Act 1989 (Qld); Conrzmrpr ClEdzt Ccde (Qld) . 



management (such as compensation for traffic injuriesl19. They are enacted for a 

range of purposes, such as to protect the state's revenue, to facilitate government 

administration, and to give effect to international convention obligations.'" 

In a domestic context, the operation of mandatory laws is relatively well 

understood. The subjects of regulation are bound to observe them; courts are 

bound to enforce them. For example, section 52 of the T7d P7& Act provides 

that corporations shall not in trade or commerce engage in conduct which is 

misleading or deceptive.l12 In H q o  I m t m  v COllins M a d & ,  a domestic case, 

Lockhart J held that the section enacted a strong policy, which the parties were not 

able to contract ar~und."~ The application of section 52, and other mandatory 

forum rules, in international cases is much more difficult. I discuss this issue in 

more detail in Chapters Four and Five. 

The triviality of law? 

Even in a domestic context, mandatory laws may be practically less mandatory 

than their creators might have intended. If neither party wishes the mandatory rule 

to apply, they can achieve this by using informal dispute resolution rather than 

litigation. The parties can also agree that they will not invoke the mandatory rule if 

they litigate. While such a promise is not legally enforceable, it may be effective in a 

relational sense in that if the promise is broken, the promise-breaker might suffer 

non-legal sanctions. Plaintiffs have in several cases successfully avoided the 

application of ostensibly mandatory legislation which required contracts to be 

110 Motor Aadem I m m m  A d  1994 (Qld) . 
111 CZznidge cf Gocds by Sa Ad 1991 (Cth); Inkmztwd A ~ u t i o n  A  ct 1974 (Cth) . 
112 T 7 d  P7& A  d 1974 (Cth) . 
113 HqoInz~stmQLtdv~tijsMumoE!ziUeQLtd(1988)79ALR83at99. 



evidenced in writing by claiming in restitution and estoppel rather than contract.l14 

This was permitted by the High Court even though, as Brennan J found in Waltm 

Stom vM&, enforcing the estoppel amounted to enforcing the ~ontract."~ These 

cases illustrate both the importance of the plaintiff's freedom in choosing their 

cause of action, and the overriding mandatory effect given to restitution and 

estoppel in some an issue which I discuss in more detail in Chapters Three 

and Four. 

Mandatory rules are more likely to be enforced in domestic cases than in 

international disputes.'17 Usually, only the courts of the state enacting the 

mandatory rule will insist on its application."8 If the parties litigate in another legal 

system or agree to submit to arbitration, the rule will probably not be given 

mandatory effect.'19 If the party against whom the mandatory rule is invoked does 

not have assets within the forum, then even if the rule is applied in litigation, the 

court's decision may be refused recognition by the legal system in which the assets 

are held. Although the rule has technically been given mandatory effect, this will 

have little practical consequence. 

114 P a y  & M a 6  Ltd v Pad (1987) 162 CLR 221 (a statute requiring that domestic 

building contracts be evidenced in writing did not apply to a claim in restitution); Walm Stom 

(Imtdte) Ltd vM& (1988) 164 CLR 387 (a statute requiring that contracts for the sale of interests 

in land be evidenced in writing did not preclude a claim in estoppel). 

lt5 Wdm Stom (Imtdte) Ltd vM& (1988) 164 CUR 387 at 433. See also (3mrwmdth v 

Vemap (1990) 170 CLR 394 at 412 @&son CJ). 
"6 It is a matter of debate whether this was in accordance with parliament's intent. 

117 Michael J %cop and Mary Keyes, 'Statutes' Domains in Private International Law An 

Economic Theoryof the Limits of MandatoryRulesY (1998) 20 S p h y  LawRezim435 at 438-9. 

118 Compare, for example, the treatment of the Imwam CMrdcts Act 1984 (Cth) in Akai (1996) 

188 CLR418 andAkaiv72ePql.e'~ Imwam CoInc[1998] 1 Lloyd's Rep 90. 

fi9 In relation to arbitration, see text above corresponding to nn 50-51. 
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B. Defauitmles 

Default rules are consistent with the liberal ideal of state non-intervention in 

individual freedom. Damaska observed that in liberal legal systems, 'the mainspring 

of the law tends to be outside of the state ... where individual preferences are 

sovereign, the most suitable norrn-creating devices are various types of agreement, 

contracts, and pacts."20 As will become apparent in subsequent chapters, the vast 

majority of jurisdictional principles are defaults. This illustrates the significance of 

autonomy in jurisdiction. Whether this is entirely intentional is debatable. The 

decisions in some recent jurisdictional cases, discussed in Chapters Four and Five, 

suggest that it may not be, or at least, that autonomy is no longer regarded by some 

members of the judiciary as being necessarily the preeminent value in international 

jurisdiction. 

C 4ply'n.g the dstinction 

Applying the distinction between mandatory and default rules enables one to 

draw a clearer picture of the present jurisdictional principles with a view to critically 

analysing them. In Chapters Three and Four, describing the present law of 

jurisdiction, I identify the principles as either mandatory or default. In hierarchical 

terms, this suggests that one should consider first any overriding mandatory rules, 

then the choices of the parties, and fially the default principles. In establishing 

jurisdiction in personam, there are no mandatory rules (although subject matter 

limitations have mandatory effect). It is logical to consider submissions to 

jurisdiction before the default rules of establishing jurisdiction through service. This 

approach, which I adopt in Chapter Three, differs from the conventional doctrinal 

exposition both in Australia and in England. In Chapter Four, I consider the effect 

120 Damaska, above n 34 at 75. 
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of mandatory rules on declining jurisdiction before contractual submissions to 

jurisdiction, and then the default common law rules governing declining jurisdiction. 

This is unconventional, but complies with the approach that the High Court took in 

Akdi v % Pqle's Imuram Co.121 It shows the significance in recent cases of the 

invocation of forum mandatory laws, which appears in some cases to have a 

determinative influence in declining jurisdiction. 

D. Evasion and manda  to^ mles 

Evasion of law occurs when a person, to whom legal rules would otherwise 

apply, attempts to avoid their application. Evasion is usually regarded as morally 

0bjectionab1e.l~~ The difficulty lies in defining evasion. Fawcett wrote that 'no 

general principle has been developed to explain why evasion is regarded as 

objectionable in some cases but not in others."23 In many aspects of international 

litigation, the parties have a range of choices available to them, and many of those 

choices are positively encouraged. For example, the parties are able to choose the 

forum and the governing law of the contract, even though the legal system has no 

connection with the dispute.124 The notion of evasion assumes that it is possible to 

distinguish between acceptable and unacceptable choices of law and forum 

Fawcett argued that one point of distinction is where the choice is unilateral rather 

121 (1996) 188 CLR 418. 

122 But cf Fawcett, who argued that 'there is nothing wrong with the parties' motives in cases 

of evasion', assuming that the choice to evade the law of a system represented a bilateral agreement: 

'Evasion of Law and Mandatory Rules in Private International Law' (1990) 49 Q&g L a w J d  

44 at 51. 

123 Ibid at 50. 

124 North discussed a range of 'indirect choices' which principles of jurisdiction and choice of 

law give to the parties and which may affect the outcome of various questions of law: 'Choice in 

Choice of Law' in Essay in Primte I m t k l  Law (1993, Clarendon). For a more critical analysis, 

see Adrian Briggs, 'Choice of choice of law' [2003] L w s  Muniimund (Zbmmd Law Qatwly 12. 



than bilateral, and included non-genuine agreements in this category, such as where 

there was a serious disparity in bargaining power between contracting parties.125 

Fawcett's other point of distinction was where the choice undermined the 'national 

interest'.126 Examples of this are where evasion imposes a financial burden on the 

state, and where the law being evaded 'expresses a strong social or economic 

The difficulty with this is in determining when the law is based on strong 

policy. Although Fawcett gives some examples of laws expressing a strong policy, 

he offers no general criteria for making this determination and therefore the test is 

of limited use.12' 

Evasion of forum ladz9 is a difficult problem in international litigation. This 

phenomenon, like forum shopping, indicates the limited extent of state regulation in 

international litigation both in relation to jurisdiction and the application of 

substantive law. When individuals do not wish to be subject to particular 

jurisdictions or particular mandatory rules, they have a wide range of mechanisms 

available to them in order to avoid such subje~tion.'~~ Those mechanisms only 

break down if the parties' relationship breaks down. It is important to bear this in 

125 Fawcett, above n 122 at 51-2. 

126 Ibid at 52-6. 

127 Ibid at 53. 

128 Whincop and Keyes, above n 117 at 442-3. 

129 In common law systems, there is little concern with evasion of foreign law. In Akui, the 

majority of the High Court developed jurisdictional principles to address what they characteriied as 

evasion of forum law, but stated that foreign legislation should only be applied if it was indicated as 

the governing law: (1996) 188 CLR 418 at 442-3. The European Community's Rome Convention 

(Convention on the Law Applicable to Contractual Obligations, 19 June 1980, ILM 1492) in art 7(1) 

gives the court discretion to apply mandatory rules of a foreign country which has a 'close 

connection' with 'the situation'. The United Kingdom, as well as other countries, reserved the right 

to exclude this provision. 

130 Freidrich K Juenger, 'Forum Shopping, Domestic and International' (1989) 63 T h w  Law 

Reziew553 at 556-62. 



mind in the design and application of legal rules. At best, mandatory laws have a 

limited effect in international situations. 

If mandatory rules properly specify the scope of their application, the parties 

should not be able to avoid the operation of those rules, at least in litigation in the 

forum. If they do not properly specify the scope of their operation, then it becomes 

a question for the judiciary to determine whether 'evasion' of local regulation should 

be permitted, or in other words whether the law is mandatory or not. I will argue 

that it is preferable for legislators to make specific provision for the intended 

application of legislation, rather than for the judiciary to attempt to determine this 

after a dispute has arisen.'31 The scope of mandatory rules in establishing and 

declining jurisdiction, and their impact on the exercise of jurisdiction, is considered 

in detail in Chapters Three to Five. 

In this chapter, I have begun to identify some of the state and private interests 

which influence jurisdictional principles and practices in international litigation. I 

have shown that the liberal procedural and constitutional framework in which the 

law is developed and decisions are made places a great deal of weight on the 

autonomy of the parties, particularly of the plaintiff. It is not surprising in such a 

context that the parties' interests are regarded as a legitimate objective of 

jurisdictional principles. According to liberalism, which underpins constitutional 

law and the adversarial system, the state's role must be confined. There is 

131 Cf Fawcett, who suggested criteria for determining whether rules were mandatory above n 

122 at 60. 



consequently limited explicit recognition in this framework of the interests of the 

state in litigation, whether domestic or international. 

As I will demonstrate in the following chapters, this is partly an accurate 

explanation of the principles and practices in international jurisdiction. For many 

aspects of international jurisdiction, the parties' choices take priority, and state 

interests are latent at best. However, I have already shown that some state interests 

are treated domestically as superior to those of the parties. For example, the 

doctrine of parliamentary sovereignty requires that the courts apply local legislation. 

This may over-ride an otherwise effective choice made by the parties. The 

characterisation of rules as mandatory and default also identifies state interests 

which the courts will not permit the parties to avoid in local litigation. There are 

many other types of state interests which impact on the law and practice of 

jurisdiction, which I develop in subsequent chapters. The reason that these are 

often not identified is explained in this chapter: the very officials who are required 

to deterrnine outcomes in international jurisdictional disputes, which I will argue are 

often characterised by state interests, are those who according to constitutional 

theory are not empowered to make decisions regarding state interests. 

I have also indicated that the parties' interests in litigation are hardly 

homogenous. Generally, plaintiffs' interests dominate those of defendants. I will 

show that, notwithstanding sometimes vocal disapproval of 'forum shopping', the 

law of jurisdiction favours the plaintiff very much at the expense of the defendant. 

This contravenes the requirement that parties are treated equally, which is central to 

liberalism and the rule of law. 



In the next three chapters, I consider the principles of establishing and declining 

jurisdiction, and how those principles are applied in practice, in order more fully to 

identify the state and private interests which motivate these principles and practices. 





Chapter Three 

Establishing Jurisdiction in Principle 

This chapter sets out the present law of establishing jurisdiction. Establishment 

of jurisdiction refers to the court's prima facie ability to entertain a dispute, and this 

is determined by whether the court regards itself as competent to hear and 

determine the dispute.' Jurisdiction is established at the plaintiff's instance. An 

individual's ability to take the procedural steps necessary to invoke jurisdiction and 

therefore to cast themselves as plaintiff, is almost unconstrained. The vast majority 

of limitations upon the court's ability to entertain a matter are only taken upon the 

defendant's application although the court has power to stay and strike out matters 

on its own motioa2 

The rules on establishing jurisdiction are based on specific connections between 

the parties or the subject matter of the litigation, and the forum. These are where 

the defendant has submitted to the jurisdiction, can be sewed with initiating process 

within the jurisdiction, and under the rules of court where service out of the 

jurisdiction is permitted on the basis of specified connections between the 

defendant or the dispute, and the forum. The purpose of this chapter is both to 

1 The court does not always exercise jurisdiction which is validly invoked: Vosh vManiIdra 

Flour Mi% Pty Ltd (1990) 171 CLR 538 at 559 (referred to as 'Voth'). The circumstances in which 

jurisdiction may be declined are discussed fully in Chapter Four. 

2 The courts exercise this power infrequently; this may be because the registries do not file 

proceedings which are manifestly hopeless (see e.g. High Court Rules 0 58 r 4(3)) and defendants 

are not slow to take objections which are available to them. 

55 



describe the principles and to identify the state and private interests on which they 

are based. 

The structure of this chapter is as follows. In part I, I discuss the plaintiff's 

entitlement under the rules of procedure to commence proceedings, and consider 

possible rationales for this entitlement. This entails consideration of the court's role 

in resolving international disputes. Part I1 addresses jurisdiction established by the 

defendant's submission. This includes express submission by agreement and 

implied submission by conduct. These justifications are conventionally considered 

as if they were extensions to the general common law rule based on ser~ice.~ 

However, the establishment rules operate as defaults, so that in most cases they can 

effectively be contracted around by express agreement. Conceptually, it is logical to 

consider actual submission to the jurisdiction before considering default rules. 

Part I11 addresses the default rules on establishment of jurisdiction. The default 

common law rule is based on the ability to effect service of process upon 

defendants. This merely requires that the defendant is present in the jurisdiction at 

the time of service. The other default rules are found in the rules of court, which 

permit service out of the jurisdiction when there are certain specified connections 

3 For Australian examples, see PE Nygh and M Davies, Cb$& $Law in Awtndid (7th ed, 

2002, Butterworths) at 45-6, 56-63, 76 (contractual submission is referred to only after a full 

discussion of presence, first in the context of the rules of court enabling service ex iuris, and later as 

an alternative method of establishing jurisdiction); and Martin Davies et al, Cb$& $Law: C75~ds~s and 

Ma& (1998, Butterworths), ch 3 (contractual submission is only briefly referred to in the context 

of the rules of court enabling service ex iuris; forum clauses are not otherwise discussed in the 

chapter on establishing jurisdiction). For English examples, see David McClean, Mowis: The GqZd 

$Law (5th ed, 2000, Sweet & Maxwell), ch 5 and CMV Clarkson and Jonathon Hill, Jafey on the 

Cb$zit $Lam (1997, Butterworths) at 94-98 and 102. McClean and Clarkson and Hill refer to 

'submission' after 'presence'. In both work, contractual submission by jurisdiction clause is not 

referred to specifically as an aspect of 'submission'; contractual submission is briefly referred to in 

discussion of the rules of court enabling service ex iuris. 



between the dispute and the forum. Part IV considers the establishment of 

jurisdiction over non-natural persons, including foreign states, corporations, 

unincorporated associations and partnerships. 

Part V contains a discussion of the role of subject matter in establishing 

jurisdiction, and considers subject matters limitations to the court's jurisdiction. 

These affect some claims arising under legislation, some claims involving foreign 

land, and the enforcement of foreign governmental interests. These rules have 

mandatory effect, and therefore they demonstrate strong interests in establishing the 

court's jurisdiction, or lack of it, in some cases. Part VI concludes the chapter. 

THE LIBERTY OF THE PLAINTIFF 

According to liberal philosophy, individuals are entitled to do as they please, 

subject to the harm principle.4 If individuals wish to vindicate legal entitlements 

through litigation, they are free to do so: as long as they observe the requirements 

of the rules of court. The plaintiff6 can select the forum, the claims they wish to 

pursue, and decide the manner in which the litigation is conducted. The court does 

4 The harm principle was famously enunciated by JS Mill, On L* (1859, 1985 reprint, 

Penguin) at 68 ('the only purpose for which power can rightfully be exercised over any member of a 

civilized community ... is to prevent harm to others'), and chapter IV generally. 

5 Vzilkan BmvSoeajll I& Shppirg G [I9811 AC 909 at 977. 

6 Given the freedom of the parties to commence proceedings, the frequency of cross-claims, 

and the availability of negative relief in many jurisdictions, the 'plaintiff' is merely the party who first 

commences proceedings within a particular jurisdiction. 



not usually interfere in the way in which the plaintiff conducts the litigation: at least 

where the parties are legally represented.' 

The plaintiff's freedoms have serious consequences in international litigation, 

where the scope and motivations for strategic manipulation of legal procedures and 

principles are greater than in domestic litigation. Choosing to apply to the court for 

relief in the first place is a good example of this. In all cases, either party could 

apply to the court. When, as often happens, both parties have claims for relief, 

either may apply to a court as plaintiff. The party who does so first is called the 

plaintiff. In some cases one party is the 'natural' plaintiff - that is, the only p a q  

who may apply for relief. Even in such cases, the other party (the 'natural' 

defendant? may apply for a declaration of negative liability. In Australia, the 

plaintiff has a significant advantage under the doctrine of forum non conveniens.1° 

Under the principle of lis alibi pendens:' the first party to apply for relief has a 

7 In T ~ T E  v B&h Nuckar Fuels Plc, Harper J stated that 'it is not for this court to dictate the 

plaintiff's conduct of his litigation save to the extent necessary to ensure that the defendant's and the 

legitimate interests are afforded proper protection': (unreported, Supreme Court of Victoria, 

no. 8367 of 1993,20 October 1993), BC9304155 at 3. 

8 But see DanE.wg v D u d q  (2001) 52 NSWLR 492 at 519-22, discussed on this point in 

Chapter Two, Part 11. 

9 See similarly Bell's use of the term 'natural defendant' in discussing the use of negative 

declarations: 'The Why and Wherefore of Forum Shopping' (1995) 69 Awwdlidn L u w J d  124 at 

139. 

10 In an application to stay proceedings, the defendant bears the onus of showing that the 

local forum is clearly inappropriate: &nic S m  Lim S& Shippi% Cb Inc v F q  (1988) 165 CLR 197 

at 247-8 ('&ruC), confirmed in Voth (1990) 171 CLR 538 at 564. The principle is discussed fullyin 

Chapter Four at Part I11 A. This onus is difficult to discharge. For evidence, see Chapter Five. 

11 This principle applies where litigation is pending in another fonun and the defendant seek 

a stay of the local proceedings in reliance on that fact. It is fully explained in Chapter Four at Part I11 

B. 



considerable advantage over all other parties.'' Thus, the ability to cast oneself as 

plaintiff is a substantial liberty which is not limited by the courts.13 

The plaintiff's freedom to choose the claims they wish to pursue also has very 

significant effects in international cases. If the claim gives rise to a concurrence of 

liability, the plaintiff may claim in either contract or tort,14 or both. A plaintiff may 

prefer to rely upon a statutory, restitutionary, or equitable claim rather than, or in 

addition to, one in contract. The court does not interfere in the plaintiff's selection 

of their causes of action.15 The choice of claims has consequences not only for 

choice of law, but also for jurisdiction. As I will show in Chapter Five, the 

12 In Hemy v Hemy, a majority of the High Court held that it was prima facie vexatious and 

oppressive for a party to commence a second action in respect of the same subject matter as existing 

~roceedin~s in another jurisdiction: (1996) 185 CLR 571 at 591 ('Henry'). The majoritylisted factors 

which should be taken into account in determining whether a stay should be ganted in a case of lis 

alibi: at 592-3. These factors make it clear that it will be difficult to resist an application for a stay 

where litigation is pending in another forum. 

13 In an international context, the ability to select the court allows the plaintiff to select the 

type of relief which suits them best, including types of interim relief. In many European courts, 

disputes as to jurisdiction are resolved by reference to the principle of lis alibi pendens, which is 

more likely to defer to the plaintiff's choice of forum than the principle of forum non conveniens, 

which applies in the courts of most common law countries. 

14 As Robert Goff LJ put it, 'the plaintiff can advance his claim, as he wishes, either in 

contract or in tort; and no doubt he will, acting on advice, advance the claim on the basis which is 

most advantageous to him': C b p b d  vArabidn Gulf Petr$arm Co 119831 3 All ER 226 at 228. For 

critical analysis, see Adrian Briggs, 'Choice of choice of law?' [2003] Lla)a"s Marih'm a d  C%mmad 

Law Q a r t d y  12. However, the plaintiff should not assume that an appeal court will permit 

modification of the claim. In Jdm V&ey Pry Lid v R ~ o n  members of the High Court refused to 

allow the plaintiff to raise an alternative claim in contract upon appeal: (2000) 203 CLR 503 at 515, 

576. 

' 5  The one exception to this is where the case potentially involves the enforcement of a 

foreign governmental interest. In such cases 'the action is to be characterized by reference to the 

substance of the interest sought to be enforced rather than the fm $the dction': Attomy Gemal ( U d  

Ki'# v H a ' m n n  Pdishers A m ~ d i a  Pry Lid (1988) 165 CLR 30 at 46 (referred to as 'Spyizt&) 

(emphasis added). 



plaintiff's choice of some claims can affect the court's decision as to whether to 

retain or decline its jurisdiction. Although it is basic in the adversarial system that 

the plaintiff has the freedom to select the cause of action, it is not clear that the 

consequences of this liberty in international disputes were intended or ought to be 

tolerated, particularly as they so blatantly advantage the plaintiff at the defendant's 

considerable expense.16 

Under the existing law in Australia, there are very few real limits to the plaintiff's 

entitlement to commence proceedings in international disputes." It is axiomatic to 

the adversarial system of civil procedure that jurisdiction is established by the 

unilateral action of the plaintiff in regularly commencing proceedings. Once the 

  la inti if has done so, the court is obliged to exercise its jurisdiction, unless one of the 

few exceptions can be made out.'' 

In international cases, the rules on establishing jurisdiction do not require 

plaintiffs to show that they have any connection to the ~OIIU-II.'~ The plaintiff's 

entitlement to sue is taken for granted in international litigation, just as it is in 

domestic litigation. It might be justified as a manifestation of the plaintiff's 

autonomy.20 But this allows foreign plaintiffs to access resources provided by the 

16 Briggs, above n 14. 

17 There are some subject matter jurisdictional requirements, but these only apply in 

exceptional cases. See Part V below. The parties cannot invest the court with subject matter 

jurisdiction which it would otherwise lack 

18 Dey v VhimhnRadwy C o w o ? s k r s h  (1949) 78 CLR 62 at 92. 

19 The exception is the jurisdiction of the Family Court, which can only be invoked if a 

personal connection can be shown between at least one party to the litigation and Australia: Fuwdy 

LuwAct 1975 (Cth) s 39 (3) and (4), s 69E (1) (matters involving children). 

20 However, Lord Kinloch observed that 'It is not by way of option or of selection 

that [a foreigner] sues the Scotsman in Scotland; it is because he cannot do otherwise. It is necessity 



state." Generally, the state only provides resources to those who can show that 

they have a specified connection to it.'' %e only limit to plaintiffs' ability to invoke 

the jurisdiction of the court is the requirement that they pay court filing and hearing 

fees. These fees account only for a very small proportion of the courts' incorne.'j 

Table 1, over the page, sets out the income from fees relative to income from 

appropriationsz4 for the High Court, Federal Court and Family Court from 1999 to 

not choice': fiowpson v Wh& (1862) 24 D 331 at 349, cited in AE Anton Pniate Interrat& Law 

A Tmtisefiwn the Stdrdpnt ~ S ~ L S  Law (1967, Green) at 132. 

21 In the study reported in Chapter Five, 22.23% of plaintiffs were foreign. 

22 For example, children whose parents are domiciled in the state are entitled to free education 

(Educatian ( W d  Pwrisk)  Act 1996 (Qld) s 24); persons who satisfy residence requirements are 

entitled to pensions ( S d  Sm&y Act 1991 (Cth) ss 43,94); persons who satisfy both requirements 

of residence and at least one other specified connection to Australia (such as citizenship) are entitled 

to health insurance through the Medicare scheme: Hdth I m m m  Act 1973 (Cth) s 10 (referring to 

the definition of an eligible person in s 3, which specifies requisite connections). But note that the 

availability of legal aid is not limited to locals: L& Aid Qmmhd Ad 1997 (Qld) s 9. The Act 

specifically recognises the possibility of applications for legal aid by persons not normally resident in 

Queensland: s 14. 

23 Cf Mason who thought that court fees had by 1990 become a 'significant source of 

revenue': 'Judicial Independence and the Separation of Powers - Some Problems Old and New' 

(1990) 13 UnimztycfNewSoeah W h  L a w J d  173 at 177. 

24 The courts have various other sources of income. They are differently classified and 

therefore they have been excluded from this calculation. In federal courts, court fees account for 

about 90% of the courts' sources of income, exclusive of government appropriations: Australian 

Law Reform Commission, R&$the f&d jzlstzizsytq DP 62 (1999, AGPS) at 79. 

25 The Supreme Court of Queensland does not publish financial statements in its Annual 

Reports. 



Table 1: Income from court fees relative to income from appropriations for 

federal superior courts in 1999-2002. 

High Court26 

Federal Court27 

Family Court28 

This table shows that the state substantially subsidises the provision of dispute 

resolution services. According to the Australian Law Reform Commission, this 

'reflects the responsibility of government to provide a justice While this 

2002 

2.66% 

6.85% 

3.42% 

might not be notable if it could be assumed that the parties, or at least the plaintiff, 

had some local connections, the question arises whether the state should provide 

litigation services for those who lack, or have only weak, connections to it? In J a m  

Hu& I&& v G r z p ,  a personal injuries claim, Spigelman CJ and Mason I?' of the 

New South Wales Court of Appeal both thought it should not. Spigelman CJ stated 

that 'It is by no means clear to me that a foreign resident suing on a foreign tort 

should be entitled to the advantages of a special regime developed for the benefit of 

Australian  resident^.'^' This comment was made in the context of a discussion 

about the availability of the special regime established under New South Wales 

26 Hi& Gmt $Amtrdid A d  Report 2001-02 at 43 and 59; Hi& Gmt c f  Amtrdid A d  

Report, 1999-2000 at 32 and 42. 

27 F&d Gmt $Amtrdid A d  R e p  2001-2, Appendix 1 at 4 and 24; F&d Gmt $ 
Amtrdia A d  Report 1999-2000 Appendix 1, at 14 and 16. 

28 Furmly Gmt $Amadid A d  Report 2001-2002, Appendix 1 at 5 and 35; F u d y  Gmt $ 

A madid A d  Report 1999-2000, Appendix 1 at 69. 

29 Australian Law Reform Commission, Mumgig Jw& A R& $the Federd Cid J w h  

SyfemReport no. 89 (2000, AGPS) at 291. 

30 (1998) 45 NSWLR 20 at 40. 

2001 

2.36% 

8.45% 

5.15% 

2000 

2.91% 

12.28% 

13.94% 

1999 

6.97% 

17.85 

14.07% 



legislation as the Dust Diseases Tribunal3' to a resident of New Zealand. It is not 

clear whether their concerns were only limited to the availability to foreign plaintiffs 

of the Dust Diseases Tribunal; there is no reason in principle why they should be.32 

Whether the plaintiff should have to demonstrate a particular connection 

depends on how the court's role is perceived, an issue which was discussed in 

Chapter Two. At common law the principle is that the courts do not and should 

not discriminate between local and non-local plaintiffs.33 In Ckznic, Deane J stated 

that it is 'a basic tenet of our jurisprudence that, where jurisdiction exists, access to 

the courts is a right. It is not a privilege which can be withdrawn otherwise than in 

clearly defined circurn~tances.'~~ Deane J thus considered that the right of access to 

the courts is defined by principles on establishment of jurisdiction. He did not 

criticise those principles. Given that the rules on establishing jurisdiction do not 

require that the plaintiff has any connection to the forum, Deane J was evidently 

untroubled by a lack of connection between the plaintiff and the forum He was 

critical of the approach to declining jurisdiction taken in England and the United 

States on the ground that it inclines the judiciary to treat local plaintiffs more 

f a ~ o u r a b l ~ . ~ ~  In later cases, the High Court has distanced itself from Deane J's view 

about the plaintiff's p k  facie right to have proceedings heard and determined, 

31 The Dust Diseases Tribunal of New South Wales, constituted by the Dust D b a s  T M  

Act 1989 (NSW, is a special tribunal set up to deal particularly with diseases related to asbestosis. 

The Act transfers some of the Supreme Court's common law jurisdiction (to deal with particular 

types of personal injuries claims) to the Tribunal. 

32 In Harris v Jam Ha& & Co [I9921 NSWDDT 3 at p 2, O'Medy J stated that if the Dust 

Diseases Tribunal had jurisdiction, it was 'open to citizens of this nation' to bring their claims in that 

jurisdiction, subject to the usual principles relating to declining jurisdiction. 

33 See S&du Gaz de Paris vS&& NaujytiOn Z s  Amtam Framb' [I9251 SC 332 at 361. 

34 Ckznic (1988) 165 CLR 197 at 252. 
35 &nic (1988) 165 CLR 197 at 254. 



holding that this right should not be given too much weight:6 but the principle they 

apply effectively protects that right. 

All the recent High Court jurisdictional decisions involved local plaintiffs?' It is 

therefore unsurprising that the court in these cases did not consider whether foreign 

plaintiffs should be treated differently. 

Few principles positively discriminate against foreign plaintiffs. If a defendant 

seeks security for costs against a plaintiff who is not ordinarily resident in Australia, 

the fact that the plaintiff is not resident in Australia will weigh in favour of the court 

granting the order?' This discrimination is acceptable, given that a foreign 

plaintiff's assets are likely to be held outside the jurisdiction. This provision 

facilitates the enforcement of the court's orders and protects the defendant's 

position. 

Affording the plaintiff's unilateral choice of court a great deal of weight is 

problematic. Briggs and Rees said that there is 'no convincing reason why this 

36 Voth (1990) 171 CLR 538 at 566; Henry (1996) 185 CLR 571 at 589. 

37 With the exception of CSR Lid v  C i p  I m m m  A w~ralia Lid ('CSR v  Cip'),  the plaintiffs 

were exclusively Australian. In knit, the plaintiif was Australian and resident in Queensland: 

(1988) 165 CLR 197 at 255. In Voth, the plaintiff corporations were incorporated and 'resident' in 

New South Wales: (1990) 171 CLR 538 at 544. In Henry, the plaintiff was an Australian citizen, and 

domiciled in Australia: (1995) 185 CLR 571 at 58 1 and 585. In Akai 4 Lid v 7k Pq~le's Imwam 

Cb the plaintiff was incorporated in and had its head office in New South Wales, and carried on 

business in Australia: (1996) 188 CLR 418 at 422 and 429-30 ('Akaz'). In CSR v  C i p ,  some of the 

plaintiffs to the NSW proceedings were local corporations (there were also a large number of foreign 

corporations): (1997) 189 CLR 345 at 382. In R e  N~~ der Usim R m d t  SA v Zhrg ('Rmdt v  

Zhrg'), the plaintiff was described as an Australian citizen (although he was not a citizen at the time 

of the accident): (2002) 210 CLR 491 at 497. In D w J m  & Cb I x v G u t d  ('W'), the plaintiff 

was a Victorian resident: (2002) 210 CLR 575 at 594. These cases are discussed and analysed in 

Chapters Four and Five. 

38 F&d Cbz& R h  1979 (Cth) (FCR) 0 28 r 3(a), Hi& M R h  1952 (Cth) (HCR) 0 71 r 

6(1), Urafm Cizd P& R h  1999 (Qld) (UCPR) r 67 1 (e) and (9. 
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important factor should lie solely within the control of one and not both of the 

parties'.39 They suggested that one reason that the English courts have embraced 

the modem principle of forum non conveniens is that it acts as a corrective to the 

problems created by allowing the plaintiff to choose the forum. The Australian 

principle of declining jurisdiction, which is less strict than the English principle, 

does not resolve these problems. In any event, it would be more efficient to 

address the problem directly. Whether foreign plaintiffs should be discriminated 

against depends on how the state's interests in providing a forum are balanced with 

individuals' interests in accessing the courts. I investigate this issue in more detail in 

Chapter Six. 

Regular commencement ofpmceedngs 

The regular commencement of proceedings, by which the plaintiff establishes the 

court's jurisdiction, is achieved by completing documents in the prescribed form for 

initiating process, filing them in court, and serving process on the defendant."' The 

plaintiff must only ensure that the requirements of rules of court are observed in 

drafting originating process. Registrars have the power to refuse to issue 

proceedings, as well as to refer matters for judicial determination if there is an 

apparent irregularity in the documents submitted to the Registry, including apparent 

jurisdictional defects. In some courts, rules of court give the Registrar the power to 

refuse to issue proceedings which appear on their face to be an abuse of process or 

39 Adrian Briggs and Peter Rees, Cid Juri& a d  J u d v  (3rd ed, 2002, LLP) at 259. See 

also Michael Pryles 'Judicial Darkness on the Oceanic Sun' (1988) 62 Aztrtrdidn L a w J d  774 at 

785. 

40 Agzr vH@ (2000) 201 CLR 552 at 575. 



to be frivolous or ~exatious.~' In the High Court, the Registrar must refer such 

matters to a judge for a determination as to whether the proceedings should be 

issued.42 

There are various other constraints on the plaintiff's ability to commence 

jurisdiction, which apply equally to international and domestic litigation. The 

defendant may object to the plaintiff's establishment of jurisdiction on a number of 

grounds, including procedural and substantive irregularities in originating process, 

and the court may also act on its own motion if it considers that the plaintiff's claim 

is an abuse of the process of court. Under the present system, objections may 

obviously only be taken after proceedings have been commenced, and therefore 

after costs have been incurred. 

The following two parts describe the principles which determine the court's 

jurisdictional competence in international cases. 

A. Express submissions to ju&s&ction 

The simplest way to establish the court's jurisdiction is by the parties' 

s~brnission.~~ The plaintiff's action in commencing proceedings is an express 

41 The Registrar may either determine the matter or refer it to a judge for determination: FCR 

0 4 6  r 7A; F a d y  L u w R h  1984 (Cth) (Fam LR) 0 2 r 4A, UCPR (Qld) r 15. 

42 HCR058r4(3). 

43 The parties do not invest the courts with jurisdiction. The fact that one or both parties 

submit is a factor which the court takes into account in deciding whether to exercise jurisdiction but 

it is never determinative. 
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submission to j~risdiction.~~ This submission extends to a submission to the court's 

jurisdiction to resolve any matters the defendant may raise by way of counter-claim. 

In N a t d  (3mmmmI Bank v m&, Holland J held that 

a foreign plaintiff, not otherwise subject to the jurisdiction of the court, who 

brings an action in the Court submits himself by necessary implication to 

every matter of counter-claim that would operate as a defence to his action or 

that would as a set off or cross-claim arising out of the same subject matter 

reduce or extinguish the plaintiff's claim; and also, at least if he is not a foreign 

Sovereign, to a counter-claim founded on or directly arising out of the same 

subject matter as the plaintiff's claim that would require to be tried in order to 

do justice between the parties in relation to that subject matter even if it might 

result in a judgment against the plaintiff on the counter-claim45 

The submission of the plaintiff is significant, because it gives rise to the plaintiff's 

psima facie right to have a matter that has been regularly commenced heard and 

determined by the court (assuming that the court possesses subject matter 

j~risdiction).~~ The unilateral action of the plaintiff in commencing proceedings 

thus creates a corresponding obligation on the part of the court to entertain the 

44 S d h b y  v W6&z (1870) LR 6 QB 155 at 161; Arthur Taylor von Mehren, 'Adjudicatory 

Jurisdiction : General Theories Compared and Evaluated' (1983) 63 Barton Unimdy L R  279 at 285. 

45 Nu& Gmemai Bunk v W* (1979) 11 NSWLR 156 at 174; cited with approval by 

the New South Wales Court of Appeal in Mu- H u b  B a d  v Ojdrtw Trud G Ltd (1989) 18 

NSWLR 223 at 232-3. See also N& v T& [2000] QSC 344; R e i c  cfL& v af Ckmnic [I9851 

1 Lloyd's Rep 539 and M&vSimj& [I9991 1 AU ER 721. 

46 See above nn 34 and 36. See also St P ' iewevSd Anwicdn Stom (Gutb & Ojdrtm) Ltd[1936] 

1 KB 382 at 398. 



dispute, although the obligation has been said not to apply where the forum is 

clearly inappr~~riate.~' 

The defendant may expressly submit to jurisdiction either by entry of an 

appearance or prior to commencement of litigation by a contractual jurisdiction 

clause. Submission by entry of an appearance, where the defendant intended to 

enter an appearance, is a very well established basis of jurisdiction. It manifests the 

defendant's specific consent to participate in litigation; and it manifests that consent 

shortly after litigation is commenced, when it is unlikely to be controversial. 

Where the defendant has contractxally submitted to the jurisdiction of the 

forum, the submission will be effective. It is necessary to show that the jurisdiction 

clause is effective in a contractual sense; for example, it is necessary to show that 

$he clause is incorporated into the contract. There is some debate in Australia about 

whether this question should be determined according to the law of the foem or 

the putative proper law of the contract.48 Although the weight of English academic 

and judicial opinion is firmly on the side of the proper law:9 all members of the 

High Cow. applied the lex fori to determine whether the jurisdiction clause was 

incorporated into the contract in h n i c  Sm L im S@ Shippi% vFay?O The better 

47 V d  (1990) 171 CLR 538 at 559. The High Court stated that this obligation should be 

given less weight when it is invoked on the basis of the jurisdiction extended by Rules of Court: at 

560. 

48 Michael Garner, 'Formation of International Contracts - Finding the Right Choice of Law 

Rule' (1989) 63 A w t r d h n L a w J d 7 5 1 .  

49 Hcerter v H a m  T&aph W d s  (1893) 10 TL,R 103; Adrian Briggs, 'The Formation of 

International Contracts' [I9901 Lh$s M a M a n d  Gmmd Law Q a d y  192; Otto Kahn-Freund, 

'Jurisdiction Agreements: Some Reflections' (1977) 26 I m t i m d  a d  Ciqa~at iw Law Q u d y  825. 

50 (1987) 165 CLR 197 at 202 (Wiilson and Toohey JJ), 225 (I3rennan J), 256 (Deane J) and 

260-1 (Gaudron J). Wilson and Toohey JJ adopted the primary judge's decision that the law of the 
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view is that the proper law should determine questions of incorporation of the 

clause and if the clause is held to be incorporated, the law of the forum should 

determine the jurisdictional effect of the clause?' 

The degree of freedom permitted in the choice of forum is wide. There is no 

need to show any connection between the dispute and the forum.52 However, the 

parties cannot by their submission invest the court with subject matter jurisdiction 

which it would otherwise lack Relevant subject matter jurisdictional limitations are 

discussed in detail below. 

Express submission does not obviate the need for service of initiating process.53 

Rules of court include express contractual submission to the jurisdiction as a ground 

justifying service ex i ~ r i s . ~ ~  The parties may specify by their agreement a particular 

mode of service; if they have done so that mode may be used?5 If they have made 

forum applies without explaining why. Deane J agreed with WJson and Toohey JJ. Brennan and 

Gaudron JJ both held that the law of the forum ought to be applied. 

51 Briggs, 'The Formation of International Contracts', above n 49; Andrew S Bell, 'Jurisdiction 

and Arbitration Agreements in Transnational Contracts: Part 11' (1996) 10 J m l  $b& Law97 

at 100. 

52 FAI Gkmd I m m m  Co L td v Oxan Marim M a d  Protediolz a d  I* Assmiation (1997) 

41 NSWLR 117 at 121; A k a i h L t d v  ZkPqle's Imwam Cowqany [I9981 1 Lloyd's Rep 90. 

53 According to Nygh, service is the basis of jurisdiction even in the case of a contractual 

submission: 'The Common Law Approach' in C McLachlan and P Nygh, eds, Trammtid T&t 

Lihption. J z i n i M  Prim$ler (1996, Clarendon) at 29. With respect, service in such cases goes to 

the question of the defendant's entitlement to be notified of proceedings against him, rather than the 

question of the court's authority to determine the dispute. The parties can 'waive the natural right to 

notification of the court's intention to try the dispute, provided that specific means are employed to 

bring it to the party's notice': JA Clarence Smith, 'Personal Jurisdiction' (1953) 2 I n t e rnad  u d  

~ r u t i w L a w ~ r t e r l y 5 1 0  at 512. 

54 F C R O 8 r l ( q ;  HCROlOr2(1); UCPRr124(l)(i) 

55 FCR 0 7 r 14; HCR 0 10 r 2(1); UCPR r 119 (2). 



no provision as to mode of service, the plaintiff must serve according to the default 

requirements provided by the rules of court for serving ex i ~ r i s . ~ ~  

Submission to the jurisdiction does not mean that the court will exercise 

jurisdiction; the court always retains the discretion to decline jurisdi~tion.~~ In 

Chapter Five, I show that the Australian courts never decline to exercise jurisdiction 

where the parties have contractually submitted to the forum. 

B. Implied subm'ssions to juzisdiction 

There are a few reported cases where courts assumed jurisdiction over non-local 

defendants because legal representatives of those defendants took steps in legal 

proceedings beyond entering a conditional appearance and disputing the court's 

jurisdicti~n.~~ This amounts to a waiver of the right to put jurisdiction in issue, and 

may be taken to be an implied submission to the jurisdi~tion.~~ Holland J stated that 

before a defendant will be taken to have waived his or her right to object to the 

jurisdiction of a court the 'facts must show a voluntary act unequivocally evincing 

an intention to abandon or not to assert a right'.60 The courts do not lightly infer 

that a defendant has submitted to the jurisdiction. 61 They are unlikely to treat a 

56 HCROlOr2(2);UCPRr125. 

57 It A d  be most unusual for a court to  decline jurisdiction where both parties agreed at the 

time of trial to the court exercising jurisdiction: see % Atkzic  Sur [I9741 AC 436 at 454 (Lord 

Reid). However, Bryson J held that where a defendant entered an appearance and thus submitted to 

the jurisdiction, this 'cannot in principle prevent him from asking the court to exercise its 

jurisdiction, including its jurisdiction to set aside service of the originating process': M u d  Hddiw 

Ltd vNippon Credit Australia (2000) 175 ALR 36 at 40. 
58 BDylevSder (1888) 39 Ch D 249; P d i m  v W&m (1900) 17 WN (NSW) 135. 
59 R& v~ te in  (1892) 66 LT 469 at 471. This principle is codified in UCPR r 144 (4). 

60 N u t k d  chnmmd Bud v W b  (1979) 11 NSWLR 156 at 176. 
61 LuuYie v Gznd (1958) 98 CLR 310 at 334-6; Wdidm v %e Sonety cfLlo)$'s [I9941 1 VR 274 

at 294; Akui v %e Peo~le's Imurum Cbpv [I9981 1 Lloyd's Rep 90 at 97 and 98. 
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defendant as having impliedly submitted to the jurisdiction because of an 

inadvertent error by the defendant's legal  representative^.^^ 

The default common law rule governing in personam jurisdiction is based on 

service of process. The general rule is that service must be effected on the 

defendant within the territory of the forum, and therefore personal jurisdiction is 

based on presence at the time of service of the originating process. The leading case 

is Lazmie v CdrrolI, in which the High Court held that 

[tlhe defendant must be amenable or answerable to the command of the writ. 

His amenability depended and still primady depends upon nothing but 

presence with& the jurisdiction.63 

This principle was recently affirmed by a majority of the High Court, who noted 

that personal jurisdiction could be established notwithstanding the lack of any 

connection between the forum and the parties or any other aspect of the dispute.64 

Jurisdiction founded upon service within the territory of the forum is referred to as 

arising as of right, and is still regarded by some judges as the most legitimate basis of 

j~risdiction.~~ If the defendant is present but cannot be served, the court may make 

an order for substituted service.66 If the defendant is within the jurisdiction at the 

62 But see 7k Mersi&i Tdmm [I9841 1 Lloyd's Rep 267. 
63 (1956) 96 CLR 310 at 323. 

64 Jdm~af fw  Pty Ltd v R w m  (2000) 203 CLR 503 at 517. 

65 Voth (1990) 171 CLR 538 at 559; Rmult v Z h ~  (2002) 210 CLR 491 at 527 (Kirbyn. 

66 FCRO7r9;HCRO9r3;UCPRr116(1). 



time initiating process is issued but quits before service has been effected, the court 

may make an order for substituted service, particularly if it appears that he left with 

knowledge of the issue of the writ and with intent to evade service.b7 Otherwise, 

substituted service cannot be used to get around the absence of the defendant, and 

consequently the lack of jurisdiction over him.b8 

Recent cases confirm that the length and purpose of the defendant's presence are 

imrnaterial.b9 At common law, where the defendant had been enticed fraudulently 

into the jurisdiction, service effected during that time would be set aside.70 The 

reason that service would be set aside is not that the court lacked jurisdiction but 

that the   la in tiff's behaviour was an abuse of the process of the court. Recent cases 

have construed this exception narrowly.71 In Pemetr vRobtmon, the defendant agreed 

to come into Queensland in order to be served.72 The defendant's insurer sought to 

have service which had been effected when the defendant was present set aside. 

The Full Court of the Supreme Court of Queensland refused to do so. As the 

67 LuztYie v Gdl (1956) 96 CLR 310 at 328 (obiter); Jv vS&n (1996) 62 FCR 417. In 

Laztrie v C z d ,  the Court considered, without positively deciding, that it might be appropriate to 

order substituted service in such a case if the defendant (whose only connection to the forum was 

presence) had a stronger connection (such as domicile or residence) to Victoria: (1958) 98 CLR 3 10 

at 331-3. Rules of court now permit service ex iuris where the defendant is domiciled or resident 

within the state, so there is now no occasion for relying on this dictum. 

68 LaztrievGd(1956)96CLR310at332;M~lTrddi~~LtdvI~nMunneTrumport 

ITK (1985) 65 ALR 155 at 156; (2mmmemlth Bunk 4Ammdia v White [I9991 2 VR 681 at 703. But see 

UCPR r 116(4) which permits the courts to make an order for substituted service although the 

defendant is not within the jurisdiction. 

69 E m  vFi& (1987) 10 NSWLR 22, T d m n  v N d l e  [I9921 2 Qd R 657. Length of time 

in the jurisdiction may be relevant to the court's decision whether to exercise jurisdiction: L w n  v 

Bunk $S&rd[l906] 1 KB 141 at 152. 

70 Stein v V&*en (1858) EB & E 65; 120 ER 431; LaztYie v C z d  (1956) 96 CLR 310 at 

331. 

7l  E m  vFi& (1987) 10 NSWLR 22. 

72 [I9851 1 Qd R 83. 
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defendant had entered the jurisdiction willingly, it could not be said that he had 

fraudulently been enticed into the jurisdiction." Nor were their Honours convinced 

by the argument that the alleged constructive fraud on the insurer should come 

within the exception to the ~ d e . 7 ~  The Full Court were not at all critical of the 

existing rules on establishing jurisdiction; rather, they approved of the plaintiff's 

tactics in avoiding the effects of the Northern Territory statutory scheme, and 

chided the insurer for attempting to secure 'a benefit that it did not bargain to 

receive when it issued the [insurance] 

In practice, presence is very infrequently relied on as a ground of jurisdiction 

where the defendant is non-localY6 

Jun>diction in equity 

Jurisdiction in equity may be determined according to different rules to those 

qrhich apply at common law. Courts exercising equitable jurisdiction may assert 

jurisdiction in circumstances where a common law court would not, and it should 

not be assumed that principles which apply at common law are applicable in 

In equity, service out of the jurisdiction was allowed before rules of court 

sanctioned it, as long as a close connection could be shown between the defendant 

73 Ibid at 85 and 90. 

74 Ibid 83 at 85. McPherson J pointed out that in any event the insurer could have been served 

in Brisbane, where it carried on business: at 91 

75 Ibidat91. 

76 Most cases involving non-local defendants invoke jurisdiction on the basis of the rules of 

court enabling service ex iuris. For an unusual exception, see Fis& v Pr& (unreported, Supreme 

Court of Western Australia, no. 1362 of 1994, BC9401731). 

77 See Azatmhizn S& G Inzertmrit Cbwornjssion vSweq [2000] NSWSC 1249 at [17]. 



or the cause of action and the forum.7' As equity operates in personam, and 

incorporates moral precepts, it was thought appropriate that members of the forum 

community all be subject to the principles of equity, at least in relation to their 

activities within the f0rum.7~ Membership of the forum community was identified 

by whether the defendant was resident in the forum.80 Some recent cases appear to 

require only the defendant's presence within the jurisdiction, which may have been 

allowed for pragmatic purposes.81 The courts of equity also asserted jurisdiction on 

78 RW White, 'Equitable Obligations in Private International Law: The Choice of Law' (1986) 

11 S ~ L a w R ~ 9 2  at 104. 

79 See British S d  A h  GI v Gwpanhid de Mcqvdyue [I8931 AC 602 at 626; U d  Stater 

S m g d  Corparatim v Hospiid P& I~~ IS, Ltd [I9821 2 NSWLR 766. According to Young 

J, originally the Lord Chancellor had 'responsibility for the immortal souls of the subjects of the 

English King' and was not concerned 'with the souls of mere foreigners': a - U S  F i l m P k U m C  IS, 
Ltd (In 14 v Hmth [2000] NSWSC 967 at [16]. Young J considered therefore that 'equity is very 

much a local field of law': at [17]. However, if membership of the community is the basis of 

jurisdiction (equity only acts on the conscience of locals), this may be consistent with assertion of 

jurisdiction over locals even for their behaviour when abroad. 

80 Argus v Argus (1737) West, t. Hard 23; 25 ER 800 (Court of Chancery held to possess 

jurisdiction to order English resident to convey property in Scotland obtained by fraud); C~amtozen v 

Jdllnrton (1796) 3 Ves Jun 170 at 183; 30 ER 952 at 959 (referring to 'equity between persons in this 

country, respecting lands in a foreign country'); British S d  A h  Gwpay v Gwpanhid de Mc-pbque 

[I8931 AC 602 at 626 (referring to the ability of the Courts of Equity to bind English residents); 

UdS ta t e r  S m g d  ~ a t i m v H ~ ~ p i i d P m i u & r  I m M m  Ltd[1982] 2 NSWLR 766 at 798. 

81 In R&d Wert & Partm vD&, Megarry J referred to the equitable jurisdiction extending 

to defendants 'within the jurisdiction whose conscience is bound by some trust or contract', although 

on the facts the defendants appeared to have a permanent connection with England and it is not 

clear from the judgment that Megarry J was referring to mere presence: [I9691 2 Ch 424 at 431. 

Marks J similarly held that the equitable jurisdiction extended to defendants 'within the jurisdiction' 

in &em vNeg/i [I9811 VR 824 at 827. Neither of these cases make it clear whether presence is 

required at the t i e  of the activities or omissions which give rise to the equitable obligation or at the 

time of suit. Young J thought that the relevant t i e  at which the defendant must be present was the 

time at which the orders of the court are made: &-US FilmProdudioljs IS, Ltd (In 14 vHmth [2OOO] 

NSWSC 967. 



the basis of the occurrence of acts within the territory of the foWs2 and on the 

basis of presence of property against which the court's order might be enf~rced.'~ 

Once one of these connections was shown, jurisdictional requirements were 

satisfied and the court applied the lex foriaS4 Effectively, equity operated on English 

residents as a system of mandatory law which could not be displaced by an 

otherwise effective contractual choice of law.85 Because equity applied the lex fori, 

the jurisdictional principle was extremely significant in determining the scope of 

application of equitable rules. The mandatory nature of equitable principles 

anticipates the development of mandatory legislative rules of the forum in the 

twentieth century, which is discussed in detail in Chapter Four. 

PART IV 

JURISDICTION UNDER LEGISLATION 

In this part, I consider statutory modifications and extensions to the comrnon 

law and equitable principles governing the establishment of jurisdiction. First, I 

consider the rules of court which allow an absent defendant to be served out of the 

82 I m  vM& (1857) 1 De G & J 423 at 433. 

83 Young J held that if the defendant owned ~ro~ertywithin the jurisdiction against which the 

order could be enforced, this would suffice to establish jurisdiction: @-US FilmProa'udiotss Pty Ltd 

(In li4t) v Heutb [2OOO] NSWSC 967 at [lo]. See also Hmpital for S& 8 i l d m  v Wdt Diwy Proa'udiotss 

Im [I9681 Ch 52 at 71 (holding that the defendant is presumed to have property within the 

jurisdiction unless the evidence shows otherwise). 

84 Some writers argue that the cases do not demonstrate that the forum always applies the law 

of the forum in equitable causes: see White, above n 78 and Laurette Barnard, 'Choice of Law in 

Equitable Wrongs: A Comparative Analysis' (1992) 51 Ch&g Luw J m l  474 at 494-5. The 

weight of authority in Australia suggests that equity continues to have mandatory effect. 

85 Lee disagrees that equity has mandatory application, and prefers to justify its application on 

the basis of public policy 'Restitution, Public Policy and the Conflict of Laws' (1998) 20 Unimity cf 

Qmmhd L u w J m l 1  at 6-7. 



jurisdiction. In contrast to the common law default rule, under which jurisdiction is 

'general', most of the rules of court exemplify 'specific jurisdiction' - that is, they 

require a connection between the underlying controversy and the forum, rather than 

between the forum and the defendant.s6 Then follows a discussion of establishing 

jurisdiction in the F a d y  Court, which is now exclusively governed by statute. 

Exorbitance refers to jurisdictional assertions which are based on tenuous or 

illegitimate connections. Sometimes this is defined as an assertion of jurisdiction 

which exceeds what is permitted at common law. At common law, jurisdiction was 

strictly territorial and service out of the jurisdiction was not permitted?7 From the 

mid-nineteenth century, rules of court enabled service ex iuris in certain types of 

claim Jurisdiction based on service ex iuris is regarded as exorbitant because the 

court does not usually assert its authority out of the territory. There are two 

explanations for this restraint. The first is the forum state's concern not to offend 

the sovereignty of other countries. The assertion of extraterritorial jurisdiction by 

allowing service ex iuris is 'prima facie an interference with the exclusive jurisdiction 

of the sovereignty of the foreign country where service is to be effected'?' It was 

primarily this concern that led the English courts to avoid expansive interpretations 

86 The rules of court also employ the general jurisdictional grounds of domicile and residence 

as bases on which service ex iuris is permitted. 

87 Peter Nygh, 'The Territorial Origin of English Private International Law' (1962) 2 Unizersdy 

cfTdsmnid LuwReziez~28 at 29. According to Nygh, because the jury were required to determine the 

facts on the basis of their own local knodedge, 'venue had to be laid in the county where the facts in 

issue arose': ibid. 

88 M m  L td vAnwicdn Cyryzmid and Clkvid Cbp [I9441 K B  432 at 437. See also Amn 

R a s M S h p p i ~  Gqmution v k d  I m w u m  Co [I9841 AC 50 at 65-6. 



of the rules enabling service ex i ~ r i s . ~ ~  The second reason for the courts' reluctance 

to assert jurisdiction extraterritorially was a concern to spare foreign defendants the 

burden in costs and inconvenience of defending themselves in a distant f o r ~ r n . ~ ~  

In H$ vAgr, the Court of Appeal of the New South Wales Supreme Court 

critically discussed the traditional idea of exorbitance in jurisdiction. Their Honours 

stated that '[c]ontemporary developments in communication and transport make the 

degree of "inconvenience and annoyance" [to a foreign defendant] of a qualitatively 

different order to that which existed in 1885.'~' They observed that legal persons 

require agents to represent them in litigation, and that modem communication 

media facilitate contact with local agents to such an extent that it is difficult to 

justlfy a distinction between local and foreign legal persons.92 They suggested that 

the usage of the term exorbitant to distinguish jurisdiction founded on service 

enabled by the rules of court from jurisdiction founded as of right may be 

'unhelpful and A more significant criterion of exorbitancy was 

whether jurisdiction was asserted on the basis of a weak connection between the 

forum and the dispute.94 

89 Hyle v Agr  (1998) 45 NSWLR 487 at 508, referring to Sljkim (Chrgo h) v Dljtm 

C h p n ; d  Naziera SA [I9791 AC 210. 

90 See S&Ghk&de PUG v- (1885) 29 Ch D 239 at 242-3. 

91 Hyle v Agr  (1998) 45 NSWLR 487 at 507 (the reference to 1885 is to the year in which 

S& W a l e  de PUG v m  (1885) 29 Ch D 239 was decided). This observation was approved by 

the High Court on appeal: Agr  vH@ (2000) 201 CLR 552 at 571. Cf S m a r  Far Eat Ltd v B d  

Madmi Jh I s h ~  Iran [I9941 1 AC 438 at 455 (although the inconvenience 'has been much 

reduced by modern methods of convenience . . . the point of principle remains.') 

92 Hyle vAgr (1998) 45 NSWLR 487 at 507. 

93 Ibid at 509. 

94 Ibid. 
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23. SeM'ce out of the junkaYction underrules of court 

The Rules of Court are usually considered in the texts to be extensions to the 

common law principle which bases personal jurisdiction on the presence of the 

defendant within the forum. This principle is referred to as conferring jurisdiction 

as of right, and when the plaintiff has established jurisdiction as of right, it is not 

necessary that the plaintiff show any more substantial connection between the 

dispute and the forum than the presence of the defendant at the time of service. 

This suggests that the defendant's physical presence within the forum is regarded, 

whether intentionally or not, as a more legitimate source of authority over 

individuals than any connection between the subject matter of the suit and the 

territory of the forum. Pryles thought that the converse was the case, going so far 

as to suggest that the Coz7wm L L Z W P A  ACT was a 'concrete repudiation' of the 

territorial basis of adjudicatory ~ompetence.~~ But the provisions of the rules of 

court enabling service ex iuris to which he was referring merely exemplify a dferent 

aspect of territorial authority, which emphasise the location of activities rather than 

of persons. Modem rules of court also enable service on an absent defendant who 

is a resident or a domiciliary of the forum.96 

There are differences, some substantial, in the rules of the different Australian 

courts which enable service out of the jurisdiction, although they are all based on 

the rules of the English superior courts, and have all undergone s d a r  expansions 

95 Michael Pryles, 'The Basis of Adjudicatory Competence in Private International Law' (1972) 

21 I m M u l $  ~ r a t i z e L u w ~ & y  61 at 80, see also at 71-2. 

96 FCR O 8 r l(e); HCR 0 10 r l(c); UCPR r 124(l)(d). In  support of Pryles' argument, the 

personal connections which are used in the rules of court identify stronger connections than 

presence, which founds jurisdiction at common law. 



in the course of the twentieth century? Judges' perceptions are that the 

amendments to the rules have been intended to liberalise the rules and to facilitate 

litigation in certain kinds of cases.98 The problem with liberalising the rules is that 

this gives the court jurisdiction in cases which have only tenuous connections with 

the forum. The inevitable consequence is that the responsibility for ensuring that 

the court only hears cases when it is appropriate to do so is shifted to the rules for 

declining jurisdiction. This was anticipated by Rogers CJ who, in discussing 

amendments made to the Rules of the Supreme Court of New South Wales in 1988, 

stated that the 'self-evident intention of the amendments ... was to liberalise the 

Rules as to exercise of jurisdiction und &rge the sape fw awcise 4discretiwl.99 I will 

argue in Chapters Four and Five that the discretionary principles on which decisions 

to decline are based are unsuitable for discharging this function. It would be 

preferable not to allow jurisdiction to be asserted on the basis of insubstantial 

connections to the forum, because the court may, and ought to, decline to exercise 

jurisdiction in such cases. 

1. Circumstances in which service out is permitted by the rules 

The rules of the Australian superior courts allow service out in six broad 

categories of cases.lm This list simplifies the provisions of the ruleslOl but its 

97 The exception is the jurisdictional rules under the F a d y  Law A a: 1975 (Cth), which are 

based solely on personal connections. 

98 In A p r  vH$, the New South Wales Court of Appeal referred to the 'expansive objectives 

of Pt 10' of the Rules of the Supreme Court of New South Wales, which facilitate service out of the 

jurisdiction: (1998) 45 NSWLR 487 at 509. 

99 P~lNm'mPtyLtdvM&AImt~~Ltd(1989)18NSWLR383at394(emphasis 

added). See also C h q  I m w a m  Ltd (in pwLiriod liq&tm$ v New Z&rd &&in Tmt Ltd 

(unreported Federal Court, No. WAG 81 of 1995,16 May 1996, BC9601951 at 6). 

My purpose is not to give a comprehensive s m a r y  of the rules. For that, see Nygh and 

Davies, above n 3 at 56-75. In this section, I refer to the rules of the High Court of Australia, the 



purpose is to identify broadly the circumstances in which the courts regard 

themselves as jurisdictionally competent. The six categories are where 

a. a party'" has a connection to the forum of ordinary residence or domicile. 

Rules of all the courts permit service out of the jurisdiction if the defendant is 

ordinarily resident or domiciled in the jurisdiction.lo3 The Federal Court Rules 

make specific provision allowing service out of the jurisdiction on corporate 

defendants.lo4 These rules are the onlyinstances of general jurisdiction found in 

the rules. It is often thought to be fair to the defendant that they be required to 

defend suit at their home, as it rninirnises the inconvenience and cost of 

litigation to the defendant. These grounds of jurisdiction permit jurisdiction to 

be established even though there is no other connection to the dispute. The 

Queensland rules also permit service ex iuris where the dispute concerns a 

contract, and one party to the contract resides in the jurisdiction.lo5 This is 

obviously likely to be a weak connection. 

Federal Court of Australia, and the Queensland courts. The rules of the other courts are similar, but 

there are points of distinction. 

101 Some provisions of the rules do not fit neatly within this list. 

102 Usually the defendant, but may be another significant person in the litigation, e.g. the 

deceased in the case of proceedings for administration of an estate, or a person under a legal 

disabilitywho is the subject of proceedings: UCPR r 124 (1) (e) and (w). 

103 FCR 0 8 r 1 (e); HCR 0 10 r 1 (1) (c); UCPR r 124 (l)(d) and (g)(ii) and (iii). 
104 FCR 0 8 r 1 (e). The other rules make no specific reference to corporate defendants. 

105 UCPR r 124(g) (ii) . See similarly FCR 0 8 r 1 (ab) (v) and HCR 0 10 r 1 (e) (ii) . 



b. the litigation concerns activities which have occurred, or may occur, 

within the state. 

Most of the rules of court come within this category, which includes making 

and breaking of contracts,lo6 occurrence of torts,lo7 creation and execution of 

tmts,lo8 and the grant of injunctions concerning activities within the forum.lo9 

Tort has been construed widely to include tort like claims made under statute - 

in particular, claims under the T r d  Prdctk Act, as well as claims for breach of 

statutory duty.l1° Some of the rules permit service ex iuris generally where the 

cause of action 'arose within the state',ll' which makes sense as a justification for 

asserting jurisdiction, but is vague and likely to give rise to difficulties in 

mterpretatlon. 

In some courts, service is permitted where the victim of a tort committed 

anywhere has in consequence of the tort suffered damage or loss within the 

state.'12 This last ground is often relied on in personal injuries litigation;l13 it is 

exceptionally generous to plaintiffs and permits jurisdiction to be invoked even 

though there are very few connections between the forum and the dispute. 

These grounds of jurisdiction are illustrative of specific jurisdiction. The state's 

territorial sovereignty gives it the authority to regulate activities which occur within 

106 FCR 0 8 r 1 (aa), (ab); HCR 0 10 r 1 (1) (e) and (0; UCPR r 124(l)(g) and (h). 
lo7 FCR 0 8 r 1 (ac); HCR 0 10 r 1 (1) (g); UCPR r 124(l)(k). 
lo* FCR 0 8 r 1 (af); HCR 0 10 r 1 (1) (d); UCPR r 124(1)(0. 
lo9 FCR 0 8 r 1 (j); HCR 0 10 r 1 (1) (h); UCPR r124(1) (0). 
"O Jh Velffey Pty Ltd v Rcpson (2000) 203 CLR 503 at 5 19; Gxwmmulth Bank cfAmtrdiz v 

Wh;te [I9991 2 VR 681 at 697-9; cf Wdidna vSorie2ly c f L w s  [I9941 1 V R  274 at 312. 

FCR 0 8 r 1 (a); UCPR r 124(l) (a). 

112 F a  0 8 r 1 (ad); UCPR r 124(1)@. 

See e.g. Rmdt vZhdtg (2002) 210 CLR 491; C h m k  (1988) 165 CLR 197. 



that territory, although it is questionable whether some of the weaker connections 

between activities and the forum should suffice to ground the court's jurisdiction. 

These grounds of jurisdiction are very commonly relied on in practice. 

c. the litigation concerns property within the state.l14 

The provisions of the rules of the Federal Court and of the Queensland courts 

refer to 'property' in general terms and do not distiiguish different types of 

property.l15 The High Court Rules are framed in terms of specific types of property 

- land, hereditaments, and mortgages over personal property.l16 These provisions 

are based on territorial sovereignty which authorises the state to regulate property 

within its territorial boundaries. These provisions are infrequently relied on in 

practice. 

d. the defendant has consented to the application of the state's laws, whether 

by bilateral or unilateral submission to jurisdictionn7 or choice of the state's law 

as the proper law of the c~ntract."~ These provisions confirm that the parties' 

choices should be respected so far as establishing jurisdiction over them is 

concerned. 

e. the litigation involves the application of certain local laws. 

The application of local law per se is not a sufficient justification for enabling 

service ex iuris in all cases, but it is a permissible basis in five circumstances. 

114 FCR 0 8 r 1 (ae), (h) and (i); HCR 0 10 r 1 (1) (a), (b) and 6); UCPR r 124(l) (b), (c), (s). 
115 Cf Szpmz COUYt R& 1987 (South Australia) r 18.02(a) (referring to 'real or personal 

property' within the jurisdiction). 
116 HCR 0 10 r (l)(a), (b) and 6). See similarly Szpmz Court ( k d  Cid Proadur) R& 1996 

(Wc) r7.0 1 (a) and (b) . 
117 FCRO8rl(f);UCPRr124(1) (i),(r). 
118 FCR 0 8 r 1 (ab) (vi); HCR 0 10 r 1 (1) (e) (iii); UCPR r 124(l)(g)(iv). 



These are where local legislation is applicable in the litigation,'19 where local 

legislation falls to be interpreted,120 where the governing law of the contract is 

local law,'21 where a trust 'ought to be executed' under local law,122 and where 

the litigation involves issues arising from state executive or administrative action 

taken under an It should also be noted that there is a correspondence 

between some of the local activity bases of jurisdiction, referred to above, and 

the related choice of law rules. For example, the place of the occurrence of the 

tort indicates the governing law of the tort. 

These rules show that the state has an interest in the application of local law, 

especially legislation, which gives it jurisdictional competence. These rules are 

uncomtnonly relied on in practice. 

Remarkably, the Federal Court Rules permit service ex iuris if the proceeding 

is for damages all or pan of which are suffered within the forum in consequence 

of a breach of an Act 'wherever occurring'.124 This provision resembles the 

provision allowing service ex iuris for proceedings in tort where the plaintiff has 

suffered damage in the forum in consequence of a tort wherever occurring. The 

provision of the Federal Court Rules is unusual because most statutes are 

assumed to have only intra-territorial application. This provision is infrequently 

relied on in practice. 

119 FCR 0 8 r 1 (b) and (c); UCPR r124(l)(j). This includes legislation which gives effect to the 

Warsaw Convention: HG3 0 10 r 1 (1) (k); UCPR r 124(l)(q). 
120 FCR 0 8 r 1 0; UCPR r 124(l)(t). 
121 FCR 0 8  r l  (ab) (vi) ; UCPR r 124(l) (g) (iv) . 
122 HCROlOrl(d); UCPRr124(l)(f). 

lZ3 F C R O 8 r 1  (m); UCPRr124(l)(u). 

124 FCRO8rl (c) .  



f. the defendant's participation will facilitate local litigation, where the foreign 

defendant is a necessary or proper party to litigation over which the court 

undoubtedly possesses juri~diction,'~~ and where the proceeding against the 

defendant is for a contribution or indemnity which is enforceable in proceedings 

in the forum.126 Although these bases of jurisdiction may appear to be 

exorbitant, in that they do not require any actual connection to be shown 

between the defendant and the forum, its purpose is to avoid a multiplicity of 

litigation, which would waste state and private resources, inconvenience the 

defendant, and lead to problems in enforcing judgments. This concern is 

becoming increasingly significant in the context of declining jurisdiction, and is 

certainly legitimate. 

The grounds for service ex iuris can be seen as a codification of the state's 

regulatory interests in jurisdiction, as perceived by the Rules Committees 

responsible for making the rules. The public international law limitation on 

territorial sovereignty plays an important role in indicating the extent of the state's 

judicial authority in the rules. This limitation is demonstrated by the use of 

connections of local persons, activities, and property. Other interests which 

influence the rules are respect for the parties' bilateral and unilateral choices, the 

application of local law, and minimising multiplication of litigation in international 

disputes. 

Lee J stated that the justification for asserting jurisdiction under the rules of 

court was that it is 'reasonable to assume' in the types of proceedings referred to in 

the rules that the defendant 'would anticipate being required to participate in 

125 FCR 0 8 r 1 (g); HCR 0 10 r 1 (1) (i); UCPR r 124(l)(p). 
126 FCR 0 8 r 1 (d); UCPR r 124(l) (n) . 



litigation in the That may be so for some of the rules, but others require 

such a tenuous connection between the dispute and the forum that it is unlikely that 

a reasonable person would anticipate that such a connection would give rise to a 

claim to jurisdiction. 

2. When is sewice ex iuris allowed? 

In the Australian superior courts, 'the procedure whereby leave is a condition 

precedent to service outside the jurisdiction is of diminishing importance.'128 Prior 

leave is not required in most of the State Supreme Courts,129 but if the defendant 

does not enter an appearance the plaintiff must seek leave to proceed,130 except in 

Queensland.131 Prior leave is required for proceedings in the High Court and in the 

Australian Capital Territory and Westem A~tra1ia. l~~ In the Federal Court the 

127 Century Imwdm Ltd (in pd l i q d @  v New Z&& Gm&n Trust Ltd (unreported 

Federal Court, No. WAG 81 of 1995,16 May 1996, BC9601951 at 5-6). 

128 V d  (1990) 171 CLR 538 at 564. 

129 It is not required in New South Wales, the Northern Territory, Queensland, South 

Australia, Tasmania or Victoria. 

130 E.g. Supreme Court Rules 1970 Part 10 r 2(1); S- Cbt R h  1987 (South 

Australia) r 22.01; S u p m  Cbt (Cbmd Cid P&) R h  1996 (Vic), r 7.04. 

131 In Queensland, the Rules of the Supreme Court which were replaced by the Uniform Civil 

Procedure Rules in 1999 required the plaintiff to obtain leave to proceed in the absence of an 

appearance by the defendant: Rules of Supreme Court (Qld) 0 11 r 1 (4). This protected the 

defendant against entry of a judgment in default of appearance. The Uniform Civil Procedure Rules 

1999 (Qld) (UCPR) contain no such requirement. The new Rules do not permit a plaintiff to apply 

for summary judgment until the defendant has served a notice of intention to defend: r 292 (I). The 

plaintiff must prove service upon the defendant before moving for judgment where the defendant 

has failed to file a notice of intention to defend: r 282. This might practically allow the court in its 

discretion to scrutinise circumstances in which the defendant has been served ex iuris. It would be 

preferable if the rules specifically required leave to be obtained either prior to service or before the 

plaintiff took further steps, of any kind, in prosecution of her or his claim. 

132 HCR 0 10 r 1 (1); S z p v m  Gwt R& 1937 ( A 0  0 12 rr 4 and 5; R h  $the Szqmm 

Gwt 1971 (Western Australia) 0 10 r 4. 



plaintiff should apply for leave prior to serving but if they have not done so, 

the court may cure the irregularity by confirming service effected without leave if 

the plaintiff satisfactorily explains their failure to apply for leave.lj4 The Federal 

Court Rules also provide that service is valid if the defendant enters an appearance, 

notwithstanding that leave to serve out has not been granted.135 

Allowing a plaintiff to serve process out of the jurisdiction without seeking the 

leave of the court is difficult to justify. Although this saves the cost of providing a 

forum for an interlocutory ex parte application, this cost is not great, and certainly 

does not exceed the public cost of providing a forum for a contested application 

combined with the private costs to the defendant of applying to the court to set 

aside service or to stay proceedings. In Chapter Eight I recommend that the 

requirement for prior leave to serve out of the jurisdiction should be reinstated in all 

jurisdictions in which it is no longer required. 

3. Applications for leave to serve out and for leave to proceed 

A majority of the High Court in V d  held that the court should consider 

whether it was clearly inappropriate in applications for leave to serve out,lj6 as well 

as in applications to set aside service and for a stay of proceedings.13' In the f i t  

two applications, the onus is on the plaintiff to show that the claim came within the 

rules allowing service ex iuris and that the proceeding would not subsequently be 

133 FCR 0 8 r 2 (2). 

134 FCR 0 8 r 2 (4). 

135 FCR 0 8 r 2 (1). There are no equivalent provisions in the UCPR (Qld) or the HCR. 
136 By parity of reasoning, this should therefore be addressed in applications for leave to 

proceed. 

137 Applications to set aside service and to stay proceedings are discussed in detail in Chapter 

Four, Part IIIA. 



stayed on the ground that the court was clearly inappropriate.138 In the third 

application, the onus is on the defendant to show that proceedings should be stayed 

because the local court was clearly inappropriate. The majority reasoned that it 

would make little, if any sense, if ddferent principles were to apply in these 

situations, for once a challenge to service is sought on such grounds the issues 

raised are the same as those raised when a stayis sought on those grounds.139 

This is undoubtedly correct. Therefore, in applications for leave to serve out, the 

plaintiff must show that the claim comes within the rules permitting service ex iuris, 

and that proceedings would not subsequently be stayed.140 In most courts which 

require prior leave, under the rules, the plaintiff must also establish that they have a 

'good cause of action' as a precondition to leave being ganted.141 In the Federal 

Court, the plaintiff must show a 'prima facie case' establishing their entitlement to 

the relief which they seek before leave d be granted.142 

In applications for leave to proceed, one would have thought that the same 

requirements should apply. However, this may be affected by the particular 

provisions of the rules of court. Under the rules of court in New South Wales, the 

court's power to grant leave to proceed is not subject to any specified criteria.143 

The majority in Agzr vH$ held that where the rules of court did not impose any 

limitation on the court's power to grant leave to proceed the only relevant issue, 'in 

138 V d  (1990) 171 CLR 538 at 564. 

139 Ibid at 563. 

140 Ibid at 564. 

141 HCR 0 10 r 3(l)(a); 0 12 r 4(a) S z t p m  Cottrt R& 1937 (ACT); 0 1 0  r 4(1) R& $the 

S t p m  Gwt 1971 F A ) .  

142 FCR 0 8 r 2(2)(c). As to the meaning of this requirement, see M e p ~  MOTELZSSU Ltd v Conom 

S p i z l ~ ~  l+d.ic~ Inc (1991) 28 FCR 387 at 390, approved in Syhznk Smdy$kznd A/S v B u m  

Hddirgs @ Ltd (1996) 68 FCR 539 at 549. 

143 Supreme Court Rules 1970 ( N S q  Part 10 r 2(1). 



the absence of some countervailing consideration', was whether the claim as alleged 

by the plaintiff's pleadings came within the terms of the rules.144 If it did, then leave 

should be given.145 Their Honours did not indicate the type of countervailing 

considerations which may justify refusing leave to pr0~eed. l~~ This statement 

diverges from the reasoning behind the decision in V d ,  even if it can be justified 

by the wording of the rules of court. As the majority in V d  pointed out, there is 

little sense in granting leave to proceed without asking whether a stay might 

subsequently be granted on the ground that the court was clearly inappropriate. 

In the other States which require leave to proceed, the court's power to grant 

leave is subject to the requirement that the plaintiff show that 'there is a strong 

arguable case that service out of the jurisdiction ... is justifiable' according to the 

rules permitting service out, and also that the proceedings will not subsequently be 

staFd.l4' This approach is certainly preferable to that endorsed in Agzr v Hyh, 

particularly taking into account that these applications are almost always made ex 

parte. 

C Ju~sdjCtion in the FamYy Cburt 

The clearest rules on establishing jurisdiction are those in the F u d y  LawA~t.  

The treatment of jurisdiction in the Act is unusual in that jurisdiction is solely based 

on the personal connections of the parties (usually but not always the parties to the 

144 Agur vHyh (2000) 201 CLR 552 at 573-4 and 575. 

145 Ibid at 575. 

146 Evidently their Honours did not think that the appropriateness of the court was such a 

countervailing consideration, as they immediately go on to consider this factor in the context of 

applications to set aside service and to stayproceediigs: ibid at 575. 

147 Wdkm v % Society $Lloyd's [I9941 1 VR 274, referring to the requirements of the S z i p m  

Gmt ( W d  Cid P d )  R& 1996 (Vic) . 
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marriage) and others interested in the litigation (such as children148) to Australia. It 

is sufficient to establish the court's jurisdiction if &party to the litigation has a 

connection to Australia. This distinguishes family law from other areas of civil law 

where it is only the defendant's connections which are relevant. 

There are some differences between the connecting factors which suffice to 

establish jurisdiction in the different types of applications which may be brought in 

the limited jurisdiction of the Family Court.149 In all applications, connections of 

citizenship or ordinary residence suffice.150 In applications for dissolution, domicile 

also suffices to establish jurisdi~tion.'~~ In applications for matrimonial causes other 

than dissolution, presence at the time of initiating proceedings is an additional 

ground of juri~diction.'~~ Unless the parties can satisfy the requirements of 

subsections 39(3) or (4, the court lacks jurisdiction to deal with any appli~ati0n.l~~ 

Thus, the parties cannot submit to the jurisdiction of the Family Court. 

148 Entirely different considerations apply in the case of international child abduction, which is 

governed by an international convention which Australia has ratified and enacted into domestic 

litigation: see Fumiy L u w ( W  ALnhion R&& (Cth), made pursuant to Fumiy Law 

Ad 1975 (Cth) s 111B. This type of matter is beyond the scope of this thesis. 

149 The Family Court does not have exclusive jurisdiction in family disputes: Fumiy L u w A d  

1975 (Cth) s 39 (1) and (2). The superior courts of the States and Territories infrequently exercise 

jurisdiction in family cases. I will not address separately the practice of the Family Court of Western 

Australia. The practice of the inferior courts is beyond the scope of this thesis. 

150 F u d y  L u w A d  1975 (Cth) s 39 (3) (dissolution); s 39 (4) (other matrimonial causes); s 69E 

(1) (matters directly involving children). 

151 Ibid s 39 (3). It is not clear why domicile is not included as a jurisdictional ground for the 

other applications that may be made under the Act. At common law, domicile was the jurisdictional 

ground for matrimonial causes. 

152 Ibid s 39 (4) (matrimonial causes aside from applications for dissolution), s 69E (1) (matters 

directly involving children). Presumably presence is not included as a sufficient connecting factor in 

relation to dissolution with a view to preventing resort to Australia by forum shoppers looking for a 

divorce; a sort of Nevada of the Pacific. 

153 In h e  Marridge of W& (1997) 23 Farn LR 559. 



The grounds of jurisdiction in family disputes are far too broad. In family 

disputes, for most issues the governing law is the law of the forum. Consequently, 

the jurisdictional principle is required to perform the function of a choice of law 

rule in order to ensure that forum law is only applied if there is a strong connection 

between the parties or the dispute and the forum. Under the F u d y  LawAct, the 

mere presence of the applicant suffices to establish the court's jurisdiction in all 

applications except for dissolution. In all applications, the connections of the 

applicant may be relied on to establish the court's jurisdiction. It is ironic that in the 

same piece of legislation, more onerous requirements are imposed for the 

recognition of foreign judgments where the personal connection of the applicant to 

the original proceedings is relied on as demonstrating the jurisdiction of the foreign 

Given the width of the rules on establishing jurisdiction in family matters, 

it may be expected that the court will be required to stay proceedings in a high 

proportion of cases to correct this problem. 

JURISDICTION OVER NON-NATURAL PERSONS 

The natural person is the paradigm type of litigant upon which jurisdictional 

principles are based. The connecting factors which link individuals to legal systems 

are all based on the characteristics of natural persons. In most instances of 

154 Those rules impose additional requirements if the citizenship or ordinary residence of the 

applicant is relied on as demonstrating the foreign cow's jurisdiction: F a d y  LawAd 197J (Cth) s 

104 (3). 



international litigation, however, the parties are corporations.155 There are a very 

small number of cases in which foreign states appear as parties.156 

A. Foreign sbtes and their agencies 

The situation of a litigant which is a foreign state in private international 

litigation is not comparable to the situation of a natural person litigant for the 

purposes of jurisdiction. Their position in relation to other states is obviously 

different to that of other types of litigants and this may affect the court's attitude to 

taking and exercising jurisdiction over them. For example, a foreign state may not 

be subject to the court's jurisdiction because of state immunity, and may rely on the 

defence of Act of State. The courts of the forum may be expected to encounter 

peculiar issues in dealing with a foreign state. In Attorney&wal (UV vHeimnn,  

in which the plaintiff was a member of the executive of a foreign state, the High 

Court adverted to some of these issues.157 The foreign state will be represented in 

litigation by the executive or an agent of the executive, with whom the court is likely 

to feel some hesitation in dealing.158 The court is likely to regard dealings between 

the forum and a foreign state, particularly where the activity in question is 

governmental in character, as an aspect of international relations, which should be 

attended to by the executive of the forum159 Where the subject matter of the 

155 In the survey which I conducted of applications in Australian courts from 1991-2001 for 

stays of proceedings, for leave to serve out, for leave to proceed in the absence of an appearance, and 

for setting aside service out, reported in Chapter Five, 62.6% of plaintiffs and 81.8% of defendants 

were corporations. 

In the survey reported in Chapter Five, only two of the 198 litigants (lO/o) were foreign state 

agencies: in McGzud v de (3nmradbdtion et D'Exption [I9991 NSWSC 93 1 and A&% v 

Nauvu Phapbute Royaltier Trust (unreported Supreme Court of Victoria, 8 July 1992) BC 9203160. 

lj7 Spyi~dw(1988) 165CLR30. 

158 Ibid at 44-5. 

159 Ibid at 45. 



dispute is commercial and the foreign state's involvement is commercial, the same 

reservations should not apply.160 The principles of establishing jurisdiction reflect 

this. 

At common law, under the doctrine of absolute sovereign immunity,161 the court 

lacked jurisdiction over foreign sovereigns unless the sovereign waived its 

entitlement to immunity by submitting to the jurisdiction of the court, either by 

commencing proceedings as plaintiff,162 or in the usual ways of submitting as 

defendant. If these jurisdictional limitations could be overcome, states were treated 

in the same way as natural persons,163 so that service must still be effected on the 

proper representative of the state. States were not entitled to any particular 

consideration by virtue of their status in public international law.164 In order to 

qualify for recognition as capable litigants, foreign states must have been 

diplomatically recognised by the executive government of the forum. Agencies of 

foreign states which had been diplomatically recognised were also regarded as 

capable litigants. 

The F m &  Stub I- Act modifies the common law, limiting foreign states' 

immunity to the jurisdiction of Australian The statute applies the 

restrictive theory of sovereign immunity, under which 'the right of the sovereign 

state to claim immunity is not absolute', and in particular does not extend to 

l6O RedvR#iccfNam [I9931 1 VR 251; P& Law V I  -0 del Partido [I9831 1 AC 244. 

161 U d  Stdrs vR#i f 8 i m  119501 QWN 5. 

162 During the nineteenth century, monarchical states sued in a number of different cases, and 

their right to do so was upheld in the early part of the eighteenth century by the House of Lords. 

H& v f i q  cfspain (1828) 2 Bli (NS) 3 1 at 60. 

163 Lawrence Collins (gen ed), D q  & Mowis: 7h GqZid $Law (13th ed, 2000, Sweet & 

Maxwell) at 245. 

164 H& vKiq $Spin (1833) 7 Bli (NS) 359 at 393 (Lord Brougham, LC). 
165 FOYegn S t d ~  I d  Ad 1985 (Cth) s 9. 



commercial transactions in which the state was inv01ved.l~~ Vincent J stated that the 

'state as a trading entity stands ... in no different position to a private individual or 

c~rporation."~~ The Act provides for a number of specific exceptions to immunity, 

including in employment contract cases where the employment contract is 

connected to A~stralia,'~~ some types of tort cases if the tort was committed in 

Australia,169 in the case of claims involving immovable property within Australia,l7' 

and certain intellectual property ~1aims.l~~ These exceptions show the dominance of 

territorial sovereignty. The Act extends the same treatment to state agencies, with 

some  exception^.'^^ 

As at common law, if a foreign state submits to the jurisdiction in any of the 

usual ways, including by commencing proceedings, by agreement, and by 

participating in proceedings,173 it is taken to waive its entitlement to sovereign 

immunity.174 The Act makes specific provisions for serving process on foreign 

states, which are capable of being contracted a r 0 ~ n d . l ~ ~  If there is no contractual 

166 Ibid s 11 (1). That subsection contains some exceptions. Commercial transactions are 

defined in s lO(3). Red v R#ic $ N u m  [I9931 1 VR 251 at 252, 255. See also P& L u v  v I  

G q m o  del P a d  [I9831 1 AC 244. 

167 Reid vR#ic$Num [I9931 1 VR251 at 255. 

16* FOragn Stdter I d  Act 1985 (Cth) s 12(1). 
169 Ibid s 13, referring to personal injuries and damage to property. 

170 Ibid s 14. 

171 IbidslS(1). 

Ibid s 3(1) defines 'separate entity'. Section 22 contains a limitation on a separate entity's 

ability to claim immunity. 

l73 Ibid s 10 (2), (3) and (6). 

174 Ibid s 10. 

175 Ibid s 23 permits service to be effected in accordance with a contractual agreement between 

the parties. 



agreement as to service, then service must be effected through diplomatic 

~hannels,l7~ unless the foreign state submits to the jurisdiction.177 

B. Cbqom tions 

Corporations have the capacity to sue and be sued even where they are not 

registered in the The features of corporations are so different to those of 

natural persons that it is questionable whether the same principles can and should 

be used to determine the existence of jurisdiction over  corporation^.'^^ First;they 

lack connections to political states which are equivalent to those of natural 

persons.180 Second, the manifestations of corporations are less tangible than those 

of natural persons,181 and are often more difficult to ascertain and prove.182 Third, 

corporations are much less likely to be connected only to one state than are natural 

persons.183 The principles of establishing jurisdiction show little recognition of 

these differences. The analogy between natural persons and corporations has been 

176 Ibid s 24-5. 

177 Ibid s 26. 

178 The Federal Court Rules expressly allow service out of the jurisdiction on corporations 

which carry on business in Australia even if they are not registered in Australia: FCR 0 8 r 1 (e). 

179 Jack Goldsmith I11 referred to the 'pernicious effects of treating corporations like persons 

in the eyes of the law': 'Interest Analysis Applied to Corporations: The Unprincipled Use of a 

Choice of Law Method' (1989) 98 Ydk L u w J d  597 at 598, footnote 4. 

180 A number of analogies have been suggested between the connections which companies and 

individuals can establish with states. The state of incorporation has been likened both to the state of 

citizenship and that of domicile for natural persons. The places in which corporations carry on 

business have been likened to places of residence and presence. The connection of substantial 

presence is sometimes likened to domicile. For discussion and criticisms of these analogies see 

Goldsmith, ibid. 

181 Goldsmith, ibid at 603. 

1x2 See JJ Fawcett, 'A New Approach to Jurisdiction over Companies in Private International 

Law' (1988) 37 Ini%mzzMulid Cwnpuruhw Luw@&y 645. 

183 Goldsmith, above n 179 at 603. 
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drawn in most areas of law and so it is not surprising that it is made in the case of 

establishing jurisdiction. 

As for natural persons, jurisdiction is established over a corporation which 

submits to the jurisdiction by way of a jurisdiction clause, agreement at the time of 

litigation, or entry of an unconditional appearance. Legislation requires foreign 

corporations carrying on business within Australia to register as foreign 

 corporation^,'^^ and to establish a registered office in Australia.'85 This enables 

service to be effected locally on those corporations, as well as on corporations 

which are registered in Australia.186 

m e r e  a foreign corporation is not registered in Australia, jurisdiction can be 

asserted both under the common law rules and under rules of court allowing service 

ex iuris.18' At common law, the court has jurisdiction over a foreign corporation if 

it can be served with process within the jurisdiction. Service is only permissible if 

the foreign corporation is carrying on business by an agent from a fixed place within 

the territory, and has done so for a 'sufficiently substantial period of time'.188 This 

184 Cbpmu& L a y  s 601 CD (1) (a). 

185 Ibid, s 601 CT (1). 

186 Ibid, s 601 CX (1) (a). Foreign corporations may appoint agents within the jurisdiction (s 

601 CF (1)); service on the foreign corporation may be effected by service on the local agent: s 601 

(1) (b). 
187 In the Federal Court, the rules allow service out of the jurisdiction on a company which 

'carries on business' within Australia even though it is not registered as a foreign company 0 8 r 1 

(e) FCR. The provision seems redundant - if the corporation is carrying on business within 

Australia, it is treated as being present or resident at common law, in .which case service may be 

effected locally. Other provisions of the rules permitting service ex iuris do not distinguish between 

corporate and natural defendants. 

188 C k m G  C o L t d v F m ~ u J d s A k t 2 e b d d g [ 1 9 1 4 ]  1 KB 715 at718-9. This test has 

been applied in many Australian cases, including Gwmmedth Bunk $Azcserdid v White [I9991 2 VR 

681 at 690-1; Nut& (3rrmmd Bunk v W i k  (1979) 11 NSWLR 156 at 165; BHP P h P c y  

LtdvQIBasim Ltd[1985] V R 7 2 5  at 731. 



has been equated to the requirement of presence for  individual^,'^^ although carrying 

on business from a fixed place obviously indicates a stronger connection than mere 

presence. Because jurisdiction is based upon service, the time at which the 

corporation must be present is the time of service. 

In order to justify finding that a foreign corporation was 'present', the courts 

require the identification of a local representative who must be an agent of the 

corporation. The authority of the agent to bind the principal is most significant in 

determining whether the principal is present through the representative. In Gwa, 

English agents lacked the authority to bind their principal by making contracts on its 

behalf; this factor demonstrated that the foreign company did not carry on business 

within England, and so service on the English representative was not 

Recent Australian cases have relaxed this requirement, and consequently made it 

easier to establish jurisdiction over foreign corporations. In BHP P&m v 01L 

Basins, Murray J stated that although the local agents had 'no discretion and no 

authority' to do anything aside from discharge the instructions of the principal,191 

those instructions constituted an 'important and substantial part' of the business of 

the foreign company. Therefore service upon the local agent was sufficient to 

found jurisdiction. 

189 B H P P e c v d e M m P r y L t d v C k l B d s i m L t d [ 1 9 8 5 ] V R 7 2 5 ; N a t i o n a l ~ B a ~ v W ~  

(1979) 11 NSWLR 156 at 165. Many of the cases refer to residence rather than presence: La 

Gmpg.1. W a l e  Tramatlantlqtie v i"hm Law & Co [I8991 AC 43 1 at 433; L ittauer Gloze Corporation v 

F WMillippn (1920) Ltd (1928) 44 TLR 746 at 747; Vqp! v R  a d A  K h t d m L t d  [I9731 QB 133. 

In some cases, the terms are used without distinguishing between them: Aahm v C p  Idistries Plc 

[I9901 1 Ch 433 at 523. Inclusion of residence does indicate that the test for establishing jurisdiction 

over a company is more onerous than that which applies to natural persons. Most of the modern 

cases on establishing jurisdiction over companies refer to presence. 

190 a u r a  & CoLtdvForshz&a JdsAkt iebddg[ l914]  1 KB 715. 

191 BHPP&mPtyLtdvOlBasimLtd[1985]VR725at733-4. 



In (hmmxvmlth Bank $A mtrdiz v W%ite, Byme J held that a foreign corporation 

was carrying on business through its agents, even though the agent lacked authority 

to enter contracts on behalf of that c~rporation.'~~ The foreign corporation had 

established a local subsidiary which had a permanent office in Sydney, which was 

established for, and held out as having, the purpose of dealing with inquiries on 

behalf of and promoting the business of the foreign corporation. Byme J also took 

into account that the local subsidiary did not appear to carry on any business aside 

from that of the foreign c~rporation.'~~ 

Ascertaining the presence or residence of corporations is more difficult than in 

the case of natural persons. The requirements that the corporation must have 

carried on business from a fixed place and for a substantial period of time are more 

onerous than the equivalent rule which applies to natural persons, requiring mere 

presence. At common law, it is therefore more difficult to assert jurisdiction over 

foreign corporations than over foreign natural persons. The cases do not explicitly 

justify why foreign corporations should be treated more favourably than natural 

persons for the purposes of establishing jurisdi~tion.'~~ 

Foreign corporations may also conduct their business within Australia without 

the services of a local representative. Many businesses now operate remotely using 

the Internet and other forms of communication. For example, in Dm Jm v 

W ,  the defendant publisher physically carried on business in the United 

192 (2mmnzmlth Bank gfAzlsbiid v White [I9991 2 VR 681 at 692. 

193 Ibidat691-2. 

194 In A&m v Gpe I & h ,  the English Court of Appeal acknowledged that the test 

applicable to establishing jurisdiction over corporations was 'significantly different from that 

applicable in the case of ... individuals.' [I9901 1 Ch 433 at 521. 



 state^."^ A small number of Australian residents subscribed to its publications, 

which were disseminated in and from the United States in paper form and by means 

of a subscription website. The defendant had no presence in Australia but 

jurisdiction over it was established by reliance on the rule of court enabling service 

ex iuris where the plaintiff claimed to suffer loss in the forum caused by a tort 

wherever occurring. The wide bases on which service ex iuris is permitted by rules 

of court have made the development of the law dealing with general jurisdiction 

over corporations who have no physical representation within the jurisdiction a less 

pressing problem In Chapter Eight I recommend that changes should be made to 

establishing jurisdiction over corporations. 

Corporate groups - the 'jurisdictional veil"96 

Plaintiffs in some cases have claimed against parent corporations for losses 

ostensibly caused by the acts or omissions of those corporations' foreign 

subsidiaries. The common law rule respecting the separate identity of corporations 

and the difficulties which plaintiffs face in attempting to pierce the corporate veil 

apply equally in international litigation. In domestic law, members of corporate 

groups are presumed to be distinct entities in the absence of proof that the 

subsidiary is a mere fa~ade for the parent,197 and Australian courts have allowed the 

corporate veil to be pierced in few cases involving corporate groups.198 

195 (24mik (2002) 210 CLR 575. 

196 The term is coined by Muchlinski: 'Corporations in International Litigation: Problems of 

Jurisdiction and the United Kingdom Asbestos Cases' (2001) 50 I n i ~ ~ ~ t i o n A  und Cmrgbaratiw Law 

@ndy  1 at 17. 

197 W & w v W h ( 1 9 7 6 )  137CLR1; I&tnulEquttyLtdvB~lnmz(1977) 137CLR567. 

198 See Ian M Ramsay and David B Noakes, 'Piercing the Corporate Veil in Australia' (2001) 19 

Cmrgbay and S d k  L u w J d  250 at 257-259. In a study of Australian cases, Ramsay and Noakes 

found that the veil was pierced in only 32.5% of cases involving a corporate group (compared to 



In international litigation, in order to pierce the 'jurisdictional veil' and establish 

jurisdiction over a parent c~rporation,'~~ it is necessary to show that the subsidiary 

company is an agent of the parent:00 or that the primary obligation on which the 

plaintiff sues should be imposed on the parent because of 'the degree or manner of 

control or influence' which the parent exercises over the subsidiary.2'' It is 

extremely difficult to satisfy any of these requirements in the absence of compelling 

evidence of the parent company's d i m  involvement and control over the subsidiary 

in the specific acts and omissions which form the basis of the plaintiff's cause of 

action. The parent's ability to exercise general control over the subsidiary is 

insufficient. In Adam v Cpe I&& Slade LJ noted that 'it is of the very nature of 

a parent company-subsidiary relationship that the parent company is in a position, if 

it wishes, to exercise mdl control over the general policy of the s~bsidiary."'~ 

Thus, the common law principle for establishing jurisdiction over the parent 

corporation is easily manipulated by corporations who do business internationally. 

42.5% where a natural person shareholder was behind the veil): ibid at 263. This is consistent with 

the findings of a study in the United States: Robert B Thompson, 'Piercing the Veil Within 

Corporate Groups: Corporate Shareholders as Mere Investors' (1999) 13 J d  $ 
I - M  Law379. For criticisms of the Australian courts' attitude to the principle of separate legal 

entity, see Bnggs v J a m  Ha& & Co Pty Ltd (1989) 16 NSWLR 549 per Rogers AJA. 

199 Related problems arise in the case of 'sibling' corporations. There are no Australian cases 

which address this problem in the context of international jurisdiction. 

200 Adgnu& Wir$css (Austmkzid) Ltd v M c D d  Dozgks CoYpwation (1987) 77 ALR 537 at 

540; B r q  vF H&rt.La R& L td (2003) 200 ALR 607. 

201 JamHa&& CoPtyLtdvHd(1998)43NS'VVLR554at579-80. 
202 [I9901 1 Ch 433 at 538 (emphasis added); referred to with approval by Sheller JA in J a m  

Ha& & Co Pty Ltd v H d  (1998) 43 NSWLR 554 at 580. The defendant in J a m  Ha& v H d  

owned 95% of the shares in its foreign subsidiary and thus was in a position to exercise control over 

the subsidiary. However the evidence did not show direct involvement or control by the parent in 

the specific omissions giving rise to the plaintiff's claim. See also Bn'ggs v J a m  Ha& & Co Pty Ltd 

(1989) 16 NS'JVLR 549 at 577. 



All that a corporation must do to avoid being subject to jurisdiction within a system 

which adopts this approach is to arrange for a subsidiary corporation to carry on 

business on its behalf in a jurisdiction in which it wishes to avoid liability to 

to rninimise the external appearance that the parent company actually exerts direct 

management and control over the activities of the subsidiary, and to ensure that it is 

difficult for a plaintiff to discover the internal structure of the corporate In 

Ackzm v CZzpe I&&, the English Court of Appeal found that the parent company 

had arranged the corporate group specifically in order to rninimise the liability of the 

parent company to taxation in the United States, and to ensure that the parent was 

not amenable to the jurisdiction of the United States courts, according to English 

While they thought that such behaviour might not be desirable, and might 

not deserve moral approval, nonetheless they found that 'the right to use a 

corporate structure in this way is inherent in our corporate law.'206 I recommend in 

Chapter Eight that these issues should be addressed in reforms to the kw of 

establishing jurisdiction. 

203 According to Pryles, establishing a subsidiary company in a jurisdiction in which a 

corporation wishes to defeat enforcement of judgments in products liability cases 'has been found to 

be less expensive than the payment of one year's insurance premium': 'An Australian Counter to US 

Product Liability' (1991) P& Lz2d;t.U I m ~ ~ t h d  21, cited by Stuart Dutson, 'International 

Product Liability Litigation: The Territorial Application of Part VA of the T r d  PradicEs Ad 1974 

(Cth) and Part I of the Cjrmm-Aa 1987 (UK)' (1996) 22 M m h  Unimity LawRaiew244 

at 253. 

204 Usually the subsidiary has few assets and therefore there is little point in the plaintiff 

proceeding against it. 

205 [I9901 1 Ch 433 at 544. The Cape group of companies decided not to participate in the 

substantive United States litigation as 'they had no assets' in that jurisdiction and intended to defend 

actions brought in England for enforcement of any US orders on the basis that in English law the 

US court lacked jurisdiction over the companies: at 507. 

206 Adam v Gpe Inhtrits Pk [I9901 1 Ch 433 at 544. 



C. Partne~hips and urui7copomted associations 

There are few cases in Australia where the parties are not natural persons, 

corporations, states or state agencies. The rules of court provide that partnerships 

can sue or be sued under the partnership name.207 Partnerships may be served by 

service on one member of the partnership or on a person who appears to have 

control or management of the partnership business at the principal place of business 

of the partnership within the jurisdiction.208 It is irnrnaterial that some or all of the 

partners are not within the jurisdiction at the time of service.209 These rules are 

seldom relied on. As for corporations, it is likely that the rules of court permitting 

service ex iuris will be relied on. 

In Agr vH$ two Australians claimed against a large number of defendants for 

damages for personal injuries which they suffered while playing rugby union.*1° 

Their claim involved the assertion that their injuries could have been avoided by 

those responsible for setting the rules of the game. The plaintiffs' advisers 

determined that ultimate responsibility for this lay with an unincorporated 

association, the International Rugby Football Board (the IRFB). As the association 

was not incorporated and therefore lacked legal status, the plaintiffs named persons 

who had attended particular meetings of the association, as well as national rugby 

union associations who were members of the IRFB, as defendants. 

The New South Wales Court of Appeal thought that there was no difference in 

principle between an organisation which lacks corporate personality and 'any other 

international organisation.' They held that 

207 HCR 0 48 r 1; FCR 0 42 r 2; UCPR r 83. 
208 HCR 0 48 r 3; FCR 0 42 r 4; UCPR r 114. 

209 HCRO48r3(2);  FCRO42r4(2). 
210 AgzrvHjde (2000) 201 CLR 552. 



[i]n the case of a genuinely global enterprise operating in much the same way 

in many different nations, including Australia, the court should be slow to 

impose on plaintiffs greater difficulties than those which would apply in the 

case of a defendant domiciled in Australia.211 

Their Honours cited the IWB's 'direct influence on conduct which occurs 

within Australia'212 as a reason for asserting jurisdiction over the defendants. The 

High Court did not consider this issue on appeal, but held that the New South 

Wales court lacked jurisdiction for other reasons. 

It is inaccurate to say that the law of jurisdiction in Australia is solely concerned 

with personal jurisdiction, but it is true that subject matter jurisdiction has not been 

the subject of much attention. Subject matter jurisdiction is concerned with the 

court's ability to hear and determine a dispute by reference to its subject matter, 

rather than by reference to its authority over the defendant. Subject matter 

jurisdiction is mainly specified in legislation, although there are some common law 

exceptions to jurisdiction which are best understood as limitations on the courts' 

subject matter jurisdiction. In this part I describe the existing subject matter 

jurisdictional limits on the court's competence. 

The implications of subject matter jurisdictional limitations are not well 

understood in Australia. In La& v C d d ,  the leading case on establishing 

211 Hyk v Agzr (1998) 45 NSWLR 487 at 507, also at 508 ('the fact that the IRFB is 

unincorporated ... is a complicating feature giving rise to no difference of principle.'). 

212 Ibid at 507. 



jurisdiction which was decided in 1956, the High Court said that in actions in 

personam, 'the jurisdiction of the Supreme Court of Victoria depends ~ K X  in the k t  

on sz&a mtter juris&ion but upon the amenability of the defendant to the writ 

expressing the sovereign's This lack of concern with subject matter 

jurisdiction may be explained by several factors. First, the Supreme Courts of the 

Australian States are courts of general jurisdiction, and so the court's competence to 

deal with particular subject matters could not be in issue. The federal courts did not 

exist until the mid-1970s, and hence issues of the relationship between state (mainly 

common law) and federal (mainly statutory) jurisdiction did not arise until that 

time.214 Second, most statutory causes of action are of comparatively recent 

provenance. Third, the distinction between case law and statutory causes of action 

has only recently attracted attention in private international litigation. Most subject 

matter jurisdictional limits emanate from legislation; given the lack of 

differentiation between case law and statutory claims, subject matter jurisdictional 

issues arising from statutory claims are likely to have been overlooked. 

Personal jurisdiction alone does not suffice; the court must have subject matter 

jurisdiction also in order to be able to determine the dispute. There are three fairly 

well recognised subject matter limitations - those imposed by legislation, those 

which arise in cases involving foreign governmental interests, and those which apply 

to cases involving foreign immovable property. 

213 (1957) 98 CLR 310 at 322; emphasis added. Cf Fkdmiy v G i v  in which Mason ACJ, 

Wdson and Dawson JJ said that 'there is a distinction to be drawn between territorial jurisdiction and 

jurisdiction over the subject matter of the action, the latter being determined otherwise than by the 

rules governing service.': (1987) 162 CLR 574 at 598. 

214 B a ~ i m s t A G v S ~ ( 1 9 8 8 ) 1 4 N S W L R 7 1 1 a t 7 2 3 .  



A. Subject matter jutr'sdiction under legislation 

Some Australian legislation imposes subject matter jurisdictional limits which 

may affect the court's ability to hear aspects of a dispute which depend on the 

application of that legislation.215 Some legislation only applies if there exists a 

particular, connection between certain persons or activities and the forum. For 

example, the I n s m m  Gbrm& Act applies only to insurance disputes which have a 

specified connection to Australia.216 If the criteria of application are not satisfied, 

the court will lack subject matter jurisdiction to deal with a claim that the legislation 

applies, even if it has personal jurisdiction over the parties. Most legislation does 

not specify its territorial application, in which case it is not likely that it will be 

interpreted as imposing subject matter jurisdictional limitations. 

Conversely, if the dispute falls within the scope of the legislation, the fact that 

the court possesses subject matter jurisdiction over the dispute may determine its 

response to other jurisdictional issues if the court characterises the legislation as 

having mandatory application. In A kai v The Pq~le's Insuram C2qbany,217 discussed 

in detail in Chapter Four, a majority of the High Court held that the Inswam 

Gbrmm Act had mandatory application. Their conclusion that the alternative forum 

would not apply the legislation clearly influenced their decision to refuse to stay 

local proceedings. 

215 The Federal and Family Courts, being courts of limited jurisdiction, only possess subject 

matter jurisdiction to deal with certain claims. Following the High Court's decision in Re W&iq a 

pa* McNally, which held that the aspect of the cross-vesting legislation which conferred the State 

courts' jurisdiction on the Federal and Family Courts was unconstitutional, these limits have become 

more important in intra- Australian litigation: (1999) 198 CLR 5 11. 

216 Imwum (3 r~~~dbc  Ad 1984 (Gh) s 8. 

217 Akui (1996) 188 CLR418. 



It is possible that foreign statutory schemes might also impose specific 

limitations relevant to subject matter jurisdiction. This does not appear to have 

impacted on international litigation in Australia, although as the discussion in 

Chapter Four shorn, the courts may give particular weight in staying proceedings to 

perceived difficulties in applying complex or unsettled foreign legislation if that 

legislation would be the governing law. 

Subject matter jurisdictional limitations imposed by legislation have not been 

closely studied in Australian law. Given the increasing prevalence of statutory 

claims and defences this appears likely to change. Limitations imposed by 

legislation are likely to become more important as a limitation to jurisdiction, and it 

may be that this will lead to a close correspondence between jurisdiction and 

governing law in some kinds of statutory claims. 

B. Subject ma fter juisdic frbnaf fim'ts a t  common fa w 

The two main general subject matter limitations on the jurisdiction of the courts 

relate to the lack of jurisdiction to deal with issues involving foreign governmental 

interests and the lack of jurisdiction over foreign immovables. These exceptions are 

best understood as subject matter jurisdictional constraints. 

1. Jurisdiction over foreign immovables - the Mogambique Rule 

The courts will not entertain claims concerning title to or possession of foreign 

immovables, which include claims affecting land and some types of intellectual 

property?18 This limitation is based on a lack of subject-matter jurisdiction.219 This 

218 Britkh S d  AjjlCd G vcowpzddid deMcp* [I8931 AC 602; PottervBHP G Ltd (1906) 3 

CLR 479; Dagi vBHP G Ltd (No 2) [I9971 1 VR 428 at 441. 

219 Ht5peruks H& Ltd vM&ade [I9791 AC 508 at 534; Dagi vBHP G Ltd (No 2) [I9971 1 

VR 428 at 432. 



includes claims concerning title to or possession of foreign land and claims in tort 

which e s s d Z y  concern rights and interests in the foreign land, such as trespass, 

nuisance, and some negligence ~laims.2~~ 

It is generally agreed that this rule was originally based on the English doctrine of 

venue, according to which, in the case of local actions, including actions concerning 

rights to land, venue must be laid at the place where the cause of action arose, as 

jurors were expected to decide on the basis of their personal knowledge of the 

facts.221 Although this justification is no longer relevant to the establishment of 

jurisdiction, the rule has been recently applied. One of the most persuasive 

justifications for the rule is that only the court of the situs can make orders whose 

enforceability is ass~red.2~' 

In P a m  v BHP the High Court accepted that the Map&zqzte rule applied to 

disputes concerning patents.223 Griffith CJ held that the reasons on which the rule 

was based applied equally to claims concerning However, the reasons he 

gave concerning the lack of jurisdiction to enforce foreign patents are different to 

those given by the House of Lords in the Mqz+zte case in relation to lack of 

jurisdiction over foreign land. Griffith CJ stated that the creation of a patent was an 

220 Dugi v BHP G Ltd (No 2) [I9971 1 VR 428. In England, the rule only applies to claims 

concerning title to or possession of foreign land: Cid Jwisdtchonand J u d p w ~ ~  Ad 1982 (UK) s 30. 

221 Collins (gen ed), above n 163 at 950; British Sotah G v (hpzdia de Mwmhque [I8931 

AC 602 at 617-8; Dugi vBHP G Ltd (No 2) (Na 2) [I9971 1 VR 428 at 436 and 438; Stephen Lee, 

'The Ok Tedi River: Papua New Guinea or the Parish of St Mary le Bow in the Ward of Cheap?' 

(1997) 71 Aw~rdian L u w J d  602 at 602. For a general discussion of the historical relevance of 

venue see Wfiam Win Blurne, 'Place of Trial of Civil Cases: Early English and Modern Federal' 

(1949) 48 Mdign  LuwReziezer 1 at 16,20. 

222 B*h Sozdh Ajizcd G v (hpznbia de Mcp- 118931 AC 602 at 624 and 625; Dugi v BHP 

G Ltd (No 2) [I9971 1 VR 428 at 438; and Blurne, ibid at 20. 

223 (1906) 3 CLR 479; see also NUT& SteinbudandSon LtdvMeth (1961) 105 CLR 440 at 443. 

224 PotreyvBHPGLrd(l906)3CLR479at499. 



'exercise of the sovereign power of the State.'225 Under the doctrine of act of state, 

it was not permissible to examine exercises of state power, and for this reason 

'foreign' patents could not be enforced in the forum.226 Indeed, he considered that 

the doctrine of act of state prevented local enforcement of 'any exercise by a & fdcto 

repositary [sic] of any power of sovereignty, which results in the creation of a right 

of property that can only be created by such an exercise'?27 In N& Steinhad v 

Meth, the High Court in obiter approved the statements in P~BT.~~~ The English 

Court of Appeal recently held that the authority of these High Court decisions was 

unpersuasive and that there was no general rule that the English courts lack 

jurisdiction in relation to foreign intellectual property rights?29 

There are two broad and well-established exceptions to this principle which 

enable a well-advised plaintiff to avoid the effect of the Maprhque rule?30 The first 

is that the court may indirectly adjudicate disputes concerning foreign immovables if 

it has jurisdiction in personam over the defendant and the dispute concerns a 

contract; an equitable obligation of the defendant;231 or the administration of a 

The exception was developed by the court of equity?33 In all three 

225 Ibid at 494. 

226 Ibid at 495-6 (Griffith CJ). O'Connor J did not think that the grant of a patent was an act 

of state (at 513); Barton J thought it was not material whether it was or not (at 504). 

227 Ibid at 496. 

228 N o h  Steinbud a d  Son Lid vMeth (1960) 105 CLR 440. 

229 P m m v ~ A n p P a r t ~ b t p L t d [ 2 0 0 0 ] C h 4 0 3 .  
230 Ddgi vBHP 8 Lid(No 2) [I9971 1 VR 428 at 433-4. I exclude one exception which relates 

to jurisdiction in admiralty. 

231 Lord Nottingham stated that the rule was 'surely only a jest put upon the jurisdiction of [the 

Court of Chancery] by the common lawyer': A rghse vMwchdn3p (1682) 1 Vern 76 at 77; 23 ER 322. 

See S&m& v Won[1998] 3 VR 435 at 447. 

232 Britkh Sotdh A h  8 v Gmpznbid h M ~ ~ u e  118931 AC 602 at 626; Potter v BHP 8 Lid 

(1906) 3 CLR 479 at 499; T d  TdxdcgyPtyLidvGwdon[2000] FCA 75. 



situations, the defendant comes under an obligation - either self-imposed through 

contract, or externally imposed through principles of equity - which he or she 

should not be allowed to avoid by relying on the M ~ ~ w  The priority of 

equity over the common law prohibition on determining disputes concerning 

foreign land illustrates the importance given to mandatory forum law, which is 

discussed in more detail in Chapter Four. These exceptions are often applied, 

which reduces the practical significance of the M~~ rule. 

The second exception is that the court has jurisdiction to determine issues 

concerning foreign land if those issues are merely incidental to the central issues in 

dispute, over which the court possesses juri~diction.2~~ In Dagi vBHP (No 2), Byrne J 

stated that the claim must 'not merely concern those rights; it must essentially 

concern them .. . the rights must be the foundation or gravamen of the claim.'236 

According to Dicey and Moms, the principle that the court lacks jurisdiction to 

deal with certain disputes involving foreign immovables has mandatory e f fe~t .2~~ In 

L zbrarie du L zban Im vPa& B&w, Vinelott J held that although neither party raised 

the issue of the court's subject matter jurisdiction, he must determine whether the 

court possessed jurisdiction to hear the case.238 However, the mandatory nature of 

233 Collins (gen ed), above n 163 at 952. 

234 It would be against equity to permit the defendant to avoid his or her obligations by 

invoking the common law rule. 

235 B 6 h  Sopah A h  Co v Chpunbh ck Mcprhque [I8931 AC 602 at 626; Poetw v BHP Co Ltd 

(1906) 3 CLR 479 at 498. 

236 Dugi vBHP Co Ltd (No 2) [I9971 1 VR 428 at 441. See similarly Re Pdly P d  I m d p l c  

(inddministrutzq) (No 2) [I9981 3 All ER 812. 

237 Collins (gen ed), above n 163 at 951; Otto Kahn-Freund, 'Jurisdiction Agreements: Some 

Reflections' (1977) 26 InteM.kzMud Chpurutiw Luw@u&y 825 at 837. 

238 L h r i e  du L&n Im vPu& B M e r  L tdud  & (unreported, cited by JJ Fawcett and Paul 

Torremans, I- P w  a d  Primte I-& Luw (1998, Clarendon) at 280, footnote 199. 



the rule is limited by the extensive equitable exceptions to its operation referred to 

above. 

The Mcp+ue rule has been over-ruled by statute in New South Its 

application in Australia may be affected by the cross-vesting legislation,240 which 

may have the effect that the subject matter jurisdictional constraint does not apply 

in litigation within A~stralia.2~' The F a d y  Law ACT specifically invests the courts 

exercising jurisdiction under the Act with extraterritorial jurisdiction over 'persons 

and things outside Australia and the Territorie~.'~~~ Nygh considered that this 

provision over-ruled the common law prohibition against exercising jurisdiction 

over foreign although the reason for his view was that the Family Court 

exercises jurisdiction in personam244 With respect, most claims in disputes 

concerning title to and possession of land are actions in personam, so his reasoning 

cannot support his assertion. The Family Court has in several cases treated itself as 

239 JzmSdidion cf C h t s  (Fmgn Lad) A ~d 1989 (NSW) s 3. It has been partially over-ruled by 

legislation in the Australian Capital Territory: Law Refm ( M i s & m  Pmiiiors) A ~d 1955 ( A 0  s 

34. 

240 J Z t 7 i F b  cf- (Cms Vertiqj Act 1987 (Qld) s 4(3) (with identical provisions in all other 

states) cross-invests the jurisdiction of the superior courts of the States in the courts of all other 

States. Davis' view is that the effect of the cross-vesting legislation is that the other Australian 

superior courts can rely on the New South Wales legislation in order to exercise jurisdiction over 

foreign land: JLR Davis, 'The Ok Tedi River and the Local Actions Rule: A Solution' (1998) 72 

AwbdidnLawJm1786. 

241 New South Wales Law Reform Commission, JZt7iF& $ L a d  Gwts OzeY Fmg" Lad,  

Report No. 63 (1988) at 7.3. The jurisdiction of the federal courts is Australia-wide. 

242 F a d y  LawAd 1975 (Cth) s 3 l(2). 

243 In the Marvidg c f G d m  (1993) 16 Fam LR 285. 
244 C h & i ~  $Lam in A w ~ d i d  (6th ed, 1995, Butterworths) at 418. The most recent edition of 

this work omits this argument and is more ambiguous about whether s 31(2) gives the court 

jurisdiction to deal with matters concerning interests in immovable property out of the jurisdiction: 

Nygh and Davies, above n 3 at 504. 



having jurisdiction to deal with matters involving disputes as to the parties' interests 

in foreign lar1d.2~~ 

The Mqzzdque rule is sometimes linked to the rule in Phillips v EFF6 which was 

recently over-ruled by the High Court. According to this rule, the court lacked the 

ability to adjudicate foreign torts unless there was identity between forum law and 

the law of the place of the ton. In overmling Phillips vEy/e, the majority in Rmult v 

Zhqg specifically reserved the Mqzzdque rule for further consideration, as well as 

the 'standing' of P m  v BHP?47 

In Australia, the Mqzzdque rule is too broad in scope. It may be justified as 

necessary to ensure the efficacy of court orders which require entries or corrections 

in registers which establish rights to immovable property in the situs, such as title to 

land. In Chapter Eight, I recommend that the rule should be retained, but only 

where the litigation will result in entries in registers establishing such rights. The 

exclusive jurisdiction of the situs should be recognised, whether the situs is the 

forum or a foreign court. In other cases, the problems which this rule sought to 

address are now more appropriately addressed by the principle of forum non 

conveniens,24' which did not exist at the time the rule was de~eloped."~ 

245 In the Muni;dge $ G d m  (1993) 16 Fam LR 285; IGhbnd% vIGhbnd% (2000) 26 Fam 

LR 686; In the Mumkg $wn R m b q  urd Paq~ay (1993) 16 Fam LR 680 at 683. In IGhbnd%, 

although the F d  Court of the Family Court held that one reason for refusing to grant a stay of 

Australian proceedings were that the Australian court would not enforce the order of a foreign court 

dealing with interests in Australian real property because of the Mgz?r&que principle (at 725-6), it 

evidently did not consider this an impediment to including the value of foreign real property as a 

component of the total asset pool (at 713). 

z46 (1 870) LR 6 QB 1. 

247 Rmdt vZhdrg (2002) 210 CLR 491 at 520. 

248 Fawcett and Torremans, above n 238 at 293-4; Richard Fentiman 'Intellectual Property and 

the Brussels Convention' (1997) 56 G M g  Luw J m L  503 at 506. New South Wales legislation 



2. Foreign governmental interests and Act of State 

The courts will not entertain disputes which would require them to enforce250 

laws giving effect to foreign governmental interests. The origin of this principle was 

a limitation on subject matter jurisdiction under which courts refuse to enforce 

foreign penal and revenue la~s .2~ '  There were suggestions in some English cases 

that these limitations illustrated a broader category of public The High 

Court adopted this approach in A t t ~ ~ i  ( U d  Kiqpb) ~ H a ' m r n ' ~ ~  This 

principle 'proscribes the enforcement' of claims which give effect to 'the interest of 

a foreign sovereign which arise from the exercise of certain powers peculiar to 

government.'254 The claims in question are those in which 

the very subject-matter of the claims and the issues which they are likely to 

generate present a risk of embarrassment to the corn and of prejudice to the 

relationship between its sovereign and the foreign sovereign.255 

The Court referred with approval to statements of foreign courts in which 

similar principles are justified on the basis that for a court to enforce foreign 

which abolished the M ~ ~ w  rule allows the court to decline jurisdiction on the basis of a forum 

non conveniens discretion: Jurkdtdion $ Cuurts ( F m g n  Lad)  A d  1989 (NSVV) s 4, see also Law 

Rt$m(Mis&la~ota Prozisk) A d  1955 ( A 0  s 35. 

249 He~pemks H& Ltd vM&ade [I9791 AC 508 at 537 and 544. 

250 The majority in Sp)ra& consistently refer to their lack of jurisdiction to 'enforce' foreign 

governmental interests which they regard as the correct terminology: (1988) 165 CLR 30 at 41, 42, 

43. 

251 Hzmhgton v A d  [I8931 AC 150 (penal laws); Ghmmm~ $I& v T& [I9551 AC 491 

(revenue laws). 

252 See Attonae)~Gbmd (New Z&m$ v & [I9841 AC 1 (dissent of Lord Denning m); R v 

Gozemor $ P d  Pr im ex parte Bu&q [I9801 1 WLR 1110 at 1125; In re State $ Norwty's 

Ap~licdtion[1987] 1 QB 433 at 478. 

253 S p &  (1988) 165 CLR 30. 
254 Ibid at 41 and 42. 

255 Ibid at 44. See also Collins (gen ed), above n 163 at 90. 



government interests goes beyond the permissible non-political range of issues with 

which courts should properly concern themselves, and ventures into the political 

arena of issues which should be left to the political arms of If the 

court were to adjudicate claims which involved enforcement of foreign 

governmental interests, this would involve the court in political decisions which it 

did not feel confident to rnal~e.2~~ The court's lack of jurisdiction is based on the 

separation of powers doctrine. The majority stated that one justification for the 

principle was that otherwise 'the Australian court would be required to resolve the 

question whether the public interest of this country should prevail over the prima 

facie right of the foreign State'. If the court were to consider this matter, it would 

potentially gravely embarrass the executi~e.2~~ This is similar to the justification that 

Cunie gives for the court's obligation to apply forum law in the case of a true 

c0nflict.2~~ 

The Court in S p &  observed that this principle is related to the principle of 

public international law that 'courts will not adjudicate upon the validity of acts and 

transactions of a foreign sovereign State within that sovereign's own territory.'260 

That principle is commonly referred to as the act of state doctrine.261 It is unusual 

256 See especially Urdwhi' v H m &  168 US 250 (1897); Bzdter Gas a d  CO vHam(hJas 

2 & 3) [I9811 3 All ER 616. 

257 Spycdtcher (1988) 165 CLR 30 at 45,47 (majorid, at 50- 1 (Brennan J). 
258 Ibid at 45; see also P m ' m  Gmpnbid P A  SARL v  (3mmmadth $Awpdid (2003) 

197 ALR 461 at 473,474. 
259 Brainerd Currie, 'Notes on Methods and Objectives in the Conflict of Laws' in S& 

Essay in the GbfZid $Lam (1963, Duke UP) at 182. Governmental interest analysis is explained in 

Chapter Two at Part I C 
260 Spycdtcher (1988) 165 CLR 30 at 40. See similarly P e h ~ ~ m  Corrpnbid P .  SARL v 

Clmwwmmlth $Awtrdid (2003) 197 ALR 461 at 470. 

261 See for detailed analysis of this issue in US jurisprudence, Anne-Marie Burley, ' Law Among 

Liberal States: Liberal Internationalism and the Act of State Doctrine' (1992) 92 C$& LawReziw 
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for a court in international litigation overtly to refer to the relevance of public 

international law. 

In Spt0'3er, the plaintiff led evidence from the Secretary to the Department of 

the Prime Minister and Cabinet, who certified that 'the public interest in Australia 

would be served by enforcement of the appellant's Counsel for the 

plaintiff suggested that the Executive could certify to the court that the foreign state 

which sought to enforce a claim was a 'friendly' state, and therefore that 

enforcement of that state's governmental interest would not embarrass the political 

relationship between the government of the forum and the foreign state. The 

majority held that it could not act on such evidence as it would amount to 

usurpation of the judicial role by the executive.263 The majority in S p &  place 

great emphasis on the proper constitutional functions of the court, as they see them. 

This also is unusual in international jurisdictional disputes. 

There is some disagreement about the fundamental nature of this rule, in 

particular, whether it is a limit on the court's subject matter jurisdiction. The editors 

of D i q  & Monis point out that although 'Rule 3 is framed in terms of lack of 

jurisdiction ... claims made within the scope of the Rule have usually been 

dismissed on the merits or been struck In S p A ,  the majority held that 

1907. For criticism of the idea that public international law ~ z a ' m  the forum's courts to refuse to 

enforce foreign public laws, see PB Carter, 'Transnational Recognition and Enforcement of Foreign 

Public Laws' (1989) 48 G&F L a w J d  417. 

262 Spycd& (1988) 165 CLR 30 at 36. 

263 Ibid at 47 (majorid, at 53-4 (Brennan J). The majority in S p &  held that the court 

should enforce the interests of 'friendly' foreign states - as the Executive would have Lked it to do - 

only if the local parliament passed legislation directing it to do so: at 48. 

264 Gllins (gen ed), above n 163 at 90; Re Stdte cfNmmy's Applicdtion(Nar 1 d d 2 )  [I9901 1 AC 

723 at 807-8. Nygh and Davies refer to this quotation from Dicey & Morris, but apparently regard 

the rule as an aspect of choice of law: above n 3 at Ch 18. 



although the rule was 'traditionally ... expressed as a bar to jurisdiction', it may be 

'more correctly described as one rendering a claim unenf~rceable.'~~~ This 

distinction is a nice one - if the court decides that the claim is not enforceable in 

litigation in the forum, it should dismiss the claim before it is fully heard, so the 

outcome is the same as if the court had held that it lacked jurisdiction. 

It is difficult to ascertain from the majority judgment in S p &  whether the 

government interest principle is intended to have mandatory effect. In an 

adversarial system, usually the issue would only arise if it were raised by the parties. 

Given the strength of the majority's objections to considering the nature of a 

foreign state's interest, it might be expected that this rule operates in a mandatory 

fashion, and cannot be avoided by the parties, even if they agree. The plaintiff in 

Spyztdm tried to avoid the application of this principle by carefully framing its claim 

in private law. Counsel for the plaintiff argued that the plaintiff's 'assertion of its 

rights is no different from any other former employer asserting such rights.'266 The 

High Court characterised the rights which the plaintiff sought to assert as being 

related to the national security of the United Kingdom. The plaintiff cannot avoid 

the operation of this principle by artful pleading 

PART VII 

The purpose of this chapter was both to describe the principles and to identify 

their foundations, in terms of the state and private interests which underlie the 

265 Sppz& (1988) 165 CLR 30 at 41. 

266 Ibid at 33. 



principles. There are very few mandatory rules which affect the court's 

jurisdictional competence. The mandatory rules which do apply are both limits to 

the court's subject matter jurisdiction. Both give effect to the interests of foreign 

states, which generally play a minor role (at least explicitly) in the law of jurisdiction. 

The M ~ ~ u e  rule exemplifies the perceived limitations of territorial sovereignty 

so far as immovable property is concerned. Aside from those few rules, consent is 

very significant in establishing the court's jurisdiction. A submission by the parties 

to the jurisdiction of the court is always effective to found in personam jurisdiction. 

The plaintiff is able to commence proceedings with very few limitations; having 

commenced proceedings the plaintiff has a 'right' to have proceedings heard and 

determined in the forum. The significance of submission should not be 

underestimated. It shows that the ability of the parties, especially the plaintiff, to 

choose their forum is regarded as more important than any interest that the state 

may have in establishing its jurisdictional authority in private cases. 

The other rules of establishing jurisdiction operate as default rules. The 

fundamental default case law principle of establishing jurisdiction is that jurisdiction 

is based on service. At common law service may only be effected locally, which is 

not particularly useful in Australian litigation, as most defendants are not local. 

Service is not permitted out of the jurisdiction at corninon law because this is 

regarded as an unwarranted interference with the sovereignty of another state as 

well as potentially inconvenient to the defendant. Rules of court permit service out 

of the jurisdiction in specified circumstances. The rules affirm the significance of 

interests indicated by agreement, by territorial authority over local persons, property 

and activities, by the application of local law and by the need to facilitate complex 

litigation. However, some of the rules permit service ex iuris on the basis of weak 

connections. If the forum is only remotely connected to the litigation, this should 



mean that it is inappropriate. This problem may be addressed by the rules on 

declining jurisdiction, but the rules give no good reason for permitting the assertion 

of jurisdiction in such a case. Permitting jurisdiction to be asserted when it will not 

be exercised wastes public and private costs, confounds settlement attempts, and 

gives the plaintiff considerable procedural and bargaining advantages. 

In the next two chapters, I describe the law on declining jurisdiction and how it 

practically operates. 



Chapter Four 

Declining Jurisdiction in Principle 

This chapter describes the principles applied in the resolution of defendants' 

objections to jurisdiction. These principles assume that the court regards itself as 

jurisdictionally competent, but that it may in its discretion decline to exercise that 

jurisdiction. This issue arises in applications for a stay of proceedings, for leave to 

serve out of the jurisdiction, for leave to proceed in the absence of an appearance by 

the defendant, and for service to be set aside. I refer to this aspect of jurisdiction as 

declining jurisdiction. 

The structure of this chapter reflects the order in which the High Court 

addressed the issues relevant in declining jurisdiction in Akai v i%e People's Inswam 

Gmpany..' That decision emphasised that mandatory forum laws must be 

considered first in determining whether to allow the plaintiff to proceed to obtain 

and adjudication. Recognition of the role of mandatory forum laws in declining 

jurisdiction is not a new development,2 but the significance of this factor has not yet 

been fully appreciated.3 In Akai, the majority also considered the effect of 

jurisdiction clauses before forum non conveniens, which is a default rule. The order 

A k a i e  Ltdv 7k Peqple's Imzmariz-e Cb Ltd (1996) 188 CLR 418 (referred to as 'AkaZ). 

See Gmp@ dts Mtssagm Maritim v When (1954) 94 CLR 577. 

3 Nygh and Davies refer to Akai only in the context of the enforcement of jurisdiction 

clauses: G@id $Lam in A ztrtrdid (7th ed, 2002, Butterworths) at 133. Tilbury et a1 briefly refer to 

Akai in the context of mandatory rules, but only raise its relevance after a full discussion of forum 

non conveniens and the effect of jurisdiction clauses: G@id $Laws inAmtxaIid (2002, OW) at 115. 
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in which the principles are addressed in Akai is conceptually logical and therefore I 

adopt it. Recognising that this is the appropriate order in which to consider the 

principles is novel and unorthodox in the commentary on private international law." 

Part I considers the effect of mandatory forum laws which are interpreted as 

requiring courts seized of jurisdiction to exercise it. Part I1 considers the effect of 

express jurisdictional agreements on the court's decision whether to stay local 

proceedings. Part I11 explains and analyses the doctrines of forum non conveniens 

and lis alibi pendens. I criticise those doctrines, because they repose a largely 

uncontrolled discretion in primary judges, which is neither necessary nor justified. 

In part IV, I identify themes which emerge from the principles on declining 

jurisdiction. Part V discusses the relationship between establishing and declining 

jurisdiction. Part VI is a conclusion. 

4 Lawrence Collins (gen ed), Dziey & M h  on the Gqdid $Lam (13th ed, 2000, Sweet & 

Maxwell) ch 12 addresses forum non conveniens (rule 31) before jurisdiction agreements (rule 32). 

Australian texts do not consider the effect of mandatory law on the court's decision whether to 

decline jurisdiction: see references above at n 3. The Australian texts consider jurisdiction 

agreements only after discussion of forum non conveniens: Tilbury et al, above n 3, ch 3 and Nygh 

and Davies, above n 3, ch 7; Martin Davies et al, Gqdid $Lam: (hmmf~d?y ud Mutwiak (1998, 

Butterworths) ch 4. For English examples, see David McClean, M h :  ?*he Gqdid $Lam (5th ed, 

2000, Butterworths) ch 6. In all three of these book, forum clauses are only considered after forum 

non conveniens and lis alibi pendens. In another English book, lis pendens is considered before 

forum non conveniens, and the effect of forum clauses is addressed as one factor affecting the 

application of the doctrine of forum non conveniens: see W Clarkson and Jonathon W, Jufft on 

the Gqdid: $Lam (1997, Butterworths) at 105-125. 



The distinction between mandatory and default rules was explained in Chapter 

In this part, I explain how the potential application of mandatory laws may 

affect the court's determination as to whether it should decline to exercise its 

jurisdiction. The approach that the court takes to declining jurisdiction depends on 

whether the court perceives that a mandatory forum law is applicable to the 

dispute: and if so, what effect that has on declining jurisdiction. Judicial practice in 

the interpretation and application of mandatory laws is inconsistent, partly because 

the different types and purposes of mandatory laws are not usually identified. In the 

next section I distinguish the different types and explain how they may be applied in 

. . 
determumg whether to decline jurisdiction. The purpose of mandatory laws is to 

prevent evasion of the forum's laws.7 Jurisdictional principles play a crucial role in 

ensuring the effectiveness of anti-evasion measures. 

Types of mandatoy la ws and their effect on decfimng judsdiction 

In order to assess the effect of mandatory laws on declining jurisdiction, 

mandatory laws can be divided into two categories. The division is based on 

whether the rules expressly address the exercise of jurisdiction or not. The first 

category comprises mandatory jurisdictional rules which direct the courts to retain 

or decline jurisdiction irrespective of the parties' expressed intentions. The second 

category is comprised of substantive mandatory rules which do not specifically 

address the issue of jurisdiction. I argue that the real significance of Akdi is that 

5 Chapter Two, Part IV. 
6 The treatment of foreign mandatoryrules is different. See below at n 38. 

Akui (1996) 188 CLR418 at 433. 



rules in the second category may be taken into account in determining jurisdictional 

disputes, even though they do not specifically address the issue of their effect at the 

jurisdictional stage, and even though it has been conventional in international 

litigation for jurisdiction and choice of law to be addressed separately. 

Mandatory rules are more likely to be found in legislation than in case law.8 The 

first category of mandatory rules is exclusively legislative in origin. The second 

category is comprised of legislative as well as case law rules. 

1. Mandatory jurisdictional rules 

Mandatory jurisdictional rules determine whether the court should retain or 

decline jurisdiction without reference to the intentions of the parties or the 

discretion of the court. Express rules of this kind are extremely unusual in common 

law sy~terns.~ They deprive the parties of the ability to choose their jurisdiction by 

contract. In practice, the choice is only lost if one party wishes the mandatory rule 

to apply and commences proceedings in a forum where the rule will be applied as 

mandatory. If neither party wishes the mandatory rule to apply, they can avoid it 

either by using other forms of dispute resolution, or by litigating in a forum which 

would not apply the rule as mandatory, 

Mandatory jurisdictional rules are very uncommon. A rare example is found in 

the CZzrridg gC G b d  by Su Act, which denies the parties the freedom to avoid its 

8 In the context of choice of law, the public policy reservation may a similar 

function. The High Court has recently used public policy at the jurisdictional level, which is novel: 

Akai (1996) 188 CLR 418 at 445; Regie N a M  dt5 Usim R m d t  v Zhrg  (2002) 210 CLR at 5 15 

('Rmdt v Zhdrg') . This is discussed below at text accompanying M 60-75. 

9 Mandatory rules occur in the European Community's Council Regulation on jurisdiction 

and the recognition and enforcement of judgments in civil and commercial matters (Council 

Regulation (EC) No 44/2001 OJ L 12/1, 16.1.2001, referred to as 'the Brussels I Regulation'), in the 

context of exclusive jurisdiction: Article 22. 



operation by the use of foreign jurisdiction clauses.'' The I-tzbml Avhzztion Act 

requires that 'on the application of a party' the court must stay proceedings brought 

in breach of certain international arbitration agreements.'' The only grounds on 

which the court can refuse to stay proceedings which are capable of settlement by 

arbitration are if the agreement to arbitrate is 'null and void, inoperative or 

incapable of being This has been held to include cases where the 

arbitrator may or will not give effect to Australian mandatory law, such as claims 

under the T r d  Prdctk Adt3  The court is only required to stay proceedings if one 

of the parties invokes this provision, and therefore it does not have a truly 

mandatory effect.14 

Where forum legislation expressly addresses the question of exercising 

jurisdiction, courts of the forum are constitutionally obliged to give effect to that 

legislation. Fullagar J stated that legislation made by the Commonwealth Parliament 

'must, under s 5 of the ~ t i t ~ A c t ,  be applied by the [forum court] in all cases to 

which it is, in terms, relevant.'15 Of course, the courts of other forums may well not 

give effect to it.16 

There are no common law rules which have an explicitly mandatory effect in 

jurisdictional decisions. The public policy doctrine has been invoked in two recent 

10 Czrridg $ Goods by S a  A 1991 (Cth) s 11 (2) (b) and (c) . 
l1 I ~ I w u ~ ~  A&itrution Ad 1974 (Cth) s 7(2). This Act is subject t o  the Czrridge $Goods by 

S a A d 1 9 9 1  (Cth): s 2 C I m M A h u t i o n A d 1 9 7 4  (CthO. 

' 2  ImMA&itrd t ionAd1974(Cth)s7(5) .  
'3 Hi-FertPtyLtdvIGhkidrgMuritirn ~~ Ix(1998) 90 F a  1 at 24. 

'4 Ibid at 28. 
' 5  Chpgnie oh M s s u p  Muritirm v Whon (1954) 94 CLR 577 at 585. See also Akdi  (1996) 

188 CLR418 at 447; A k a i & y L t d v % P q e ' s  I m w u m  GwpryLtd(1995)  8 ANZ Ins Cas 61-254 

at 75,839. 

l6 F m s  Witby (Aubdz$ Pty Ltd v M d  Dish ( U q  (% A m & )  [I9901 1 Ll R 236. 



High Court jurisdictional decisions, and it may be that this will be developed further 

in future to give some common law rules mandatory effect. This issue is discussed 

further below. 

2. Mandatory substantive rules and declining jurisdiction 

Mandatory substantive rules contained in forum legislation sometimes specify 

their intended application. I consider the impact of rules which state their scope of 

application on declining jurisdiction before considering rules which are silent as to 

their application. 

Legislation uses two types of criteria to identify the scope of its application: 

choice of law criteria, and criteria which are not explicitly based on either choice of 

law or jurisdiction. The purpose of specifying the application of legislation is to 

ensure that substantive forum law applies to certain activities, and to prevent 

evasion of that law." Where either party invokes forum mandatory rules and the 

court finds that the rules are applicable, Akai demonstrates that this finding should 

lead the court to retain its jurisdiction. This was a new development in the law on 

jurisdiction in Australia.18 Its significance has yet to be fully appreciated. 

Mandatory choice of law rules stipulate when local legislation should apply to 

particular disputes by reference to choice of law criteria. These rules are more 

common than mandatory jurisdictional principles, and examples are found in 

legislation concerning the carriage of goods by sea, surrogate parenthood, insurance 

contracts, and consumer contracts. Some provisions entirely deprive the parties of 

17 Akai (1996) 188 CLR418 at 433. 

Cf % H&& [I9831 1 AC 565. 



the ability to choose the law to govern their transaction.19 Other provisions only 

render choice of law clauses ineffective to the extent of their inconsistency with the 

statute. For example, section 8 of the Inswum W d c t s  Ad provides that the Act 

applies to all contracts of which the proper law is that of an Australian State or 

Territory.2' Subsection 8(2) denies effect to express choices of another law. This 

does not render an express choice of law completely ineffective; the selected law 

must yield to the Australian statute only to the extent of any inconsistency between 

them?' 

The question that may arise in international jurisdictional disputes is what effect 

the potential application of local substantive legislation should have in deciding 

whether to decline or retain jurisdiction. The application of substantive law is 

usually regarded as relevant to choice of law. In international litigation, choice of 

law and jurisdiction are conventionally addressed separately. According to the 

conventional approach, the court should only consider the governing law in detail 

once it has determined that it possesses and will exercise jurisdiction. Nygh and 

Davies stated that 'only after the issue of jurisdiction has been resolved does the 

court need to consider the question of the applicable law'?* Moreover, the choice 

of law inquiry is supposedly abstract; the Anglo-Australian methodology is 

jurisdiction-selecting, not rule- or outcome- selecting. This means that the court 

l9 G n i d g c f ~ b y S ~ A a 1 9 9 1 ( C t h ) s l l , S ~ t e P a ~ A a 1 9 8 8 ( Q l d ) s 3 ( 2 ) .  
20 In Akai the High Cow held that this must be determined objectively - that is, the Act 

applied to contracts the objective proper law of which was that of an Australian State or Territory 

(1996) 188 CLR418 at 434-6. 

21 Ibid at 436. Trdde Pr& ACT 1974 (Cth) s 67(a) is similar. 
22 Above n 3 at 6. See also Tilbury et al, above n 3 at 5. 
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should not take into account the consequence of the application of the substantive 

law of the forum or of other systems in determining the governing law?3 

By parity of reasoning, in deciding what the governing law is for the purpose of 

determining whether to decline jurisdiction, the court should not take into account 

the consequence of the application of substantive law?4 Identifying the governing 

law is a relevant factor in determining whether to decline juri~diction.~~ The High 

Court in Z h r g  stated that exercising the discretion whether to stay proceedings 

should be done 'upon an understanding as to the law to be applied in deciding the 

rights and duties of the parties.'26 

In Akui v % Pqle's Insurum (3: the majority of the High Court seemed to 

depart from the tradition that the applicable law should be considered only after 

jurisdictional issues were decided. The majority considered the potential application 

of substantive provisions of forum legislation in deciding whether to stay 

proceedings. The majority's decision on declining jurisdiction is dependent on its 

preliminary decision as to the applicability of local substantive legislation. 

23 Dutson has pointed out that in some cases courts treat statutory and common law causes of 

action differently, and that where statutes are applicable the courts sometimes bypass the usual 

choice of law inq*. Stuart Dutson, 'The Territorial Application of Statutes' (1996) 22 M m h  

Unimz2y LawReziew69 at 70  and 80. Some writers argue that they should be treated the same, as 

choice of law rules are appropriate and responsive to the characteristics of international disputes: FA 

Mann, 'Statutes and the Conflict of Laws' (1972-3) Bnhih Yedrhd cfIntmwtim1 Law 117 at 124; 

David St Leger Kelly, L ocalisiq R h  in the Cb$id $Law (1974, Woodley Press) at 88-9. 

24 In  several cases, the court has given overriding effect to local statutes without considering 

the usual choice of law questions: Dutson, ibid at 80,83-9. 

25 Identification of the governing law is relevant in determining whether proceedings should 

be stayed: J&~&er@~ Ltd v R q p o n  (2000) 203 C L R  503 at 521. 

26 (2002) 210 C L R  491 at 508, see also at 499. 

27 Akai (1996) 188 U R 4 1 8 .  



Akai was an Australian corporation which sought credit risk insurance over risks 

situate in Australia and in New Zealand, mainly in New South Wales. At the time it 

sought cover, it, was difficult to obtain such insurance within Australia, so it sought 

cover overseas. The People's Insurance Company (PICf) was a Singaporean 

corporation which carried on business in Singapore. PIC made a proposal on its 

standard form, which included an express choice of Singaporean law and courts. 

Akai refused to accept this provision, and proposed a choice of Australian law and 

courts, but this was not acceptable to PIC. After negotiations, the parties agreed to 

an express choice of English law and courts. Presumably the risk was assessed and 

priced on the basis that English law would apply?' 

When Akai's claim under the policy was rejected by PIC, Akai commenced 

proceedings simultaneously in the courts of England and New South  wale^?^ PIC 

applied for a stay of the New South Wales proceedings, relying on the express 

choice of English courts.30 At first instance, O'Keefe J granted a stay of the New 

South Wales proceedings, giving effect to the jurisdiction clause in the agreement. 

28 At first instance, O'Keefe J stated that the jurisdiction clause 'was part of the price paid by 

Akai for the purchase of insurance offshore': Akui Pry Ltd v The P~ople's Imwum Cbpuriy Ltd 

(unreported, Supreme Court of New South Wales, no. 50065 of 1993, 7 December 1993, 

BC9302346 at 17). Cf The CAzpurd 407 US 1 (1972) at 14 and see Andrew Bell, 'Jurisdiction and 

Arbitration Agreements in Transnational Contracts Part I' (1996) 10 Jd of C i ~ ~ x t  Law53 at 53-4. 

29 Akai did not prosecute its claim in the English court. Less than three months after the 

High Court of Australia handed down its decision, the People's Insurance Co applied for an anti-suit 

injunction in the High Court of Singapore, which was granted ex parte: Akui Pry Ltd v Pqle's 

Imwum Co Ltd[1998] 1 Lloyd's Rep 90 at 94. 

30 Foreign jurisdiction clauses are normally to be enforced by the grant of a stay see below 

Part IIA 



The New South Wales Court of Appeal, by majority, rejected an appeal by Akz~i.~' 

The High Court by majority allowed Akai's appeal, and refused to grant a stay. 

All members of the High Court assumed that the starting point for 

determination of the jurisdictional issue was the application of the local legislation. 

Both majority and minority judgments assumed that if the legislation required it, 

then the court must decline j~risdiction.3~ 

The majority in the High Court took an unorthodox approach to the resolution 

of the stay application, departing from the convention that jurisdiction and choice 

of law are addressed separately and in that order. They considered these issues in 

the reverse order, and determined the question of jurisdiction by reference to their 

decision as to the applicable law. The majority determined that the Inswam 

Cbri~~zuts Act as interpreted applied to the d i ~ ~ u t e . 3 ~  They stated that 'the question of 

the stay ... is to be determined on the footing that the Policy is a contpct of 

insurance to which the Act does apply.'34 If proceedings were stayed in favour of 

the English jurisdiction clause, English courts would give effect to the contractual 

choice of English and would not apply the Inswam G b t r i i  Act. Given that 

31 A k a i m  Ltd v % Pqle's Irxwam Gmpny Ltd (1995) 8 ANZ Ins Cas 61-254. 

32 Akai (1996) 188 CLR 418 at 426 (Damon and McHugh JJ). 
33 Their Honours held that sections 8 and 52 of the Act indicated that parliament intended 

that the Act should apply to contracts whose closest and most real connections were to an Australian 

State or Territory, irrespective of the parties' expressed or implied intentions. They held that the 

objective proper law of the contract was that of New South Wales and hence that the Act should be 

applied: ibid at 433-434. 

34 Ibid at 444. 

35 The majority held that the defendant bore the onus of proving that the English court would 

apply Australian legislation: ibid at 444-5. The c o w  usually presumes that the foreign law is the 

same as forum law in the absence of proof to the contrary. The onus of proving that there is a 

difference should fall on the party who wishes to rely on the difference, which in Akai was the 



the majority perceived they were under a constitutional obligation to ensure the 

application of appropriately specified local they were bound to refuse 

the stay. 

Although the majority had already decided that a stay should not be granted, they 

. . 
proceeded to go through the process of d e t e m g  whether the jurisdiction clause 

should be enforced, and whether a stay should be granted on the grounds of forum 

non conveniens .37 This illustrates consequentialist reasoning at its least self- 

conscious. In truth, the stay was refused because of the application of mandatory 

law. 

Therefore, the majority expressly approved an approach to declining jurisdiction 

which commences with a consideration of whether a local mandatory law would be 

applied if a trial on the substantive issues were held in the forum. This is to be 

determined by reference to the criteria of application employed in the statute as 

interpreted. If the statute applies, the court's constitutional obligation to ensure its 

application determines the resolution of the stay application. Unless the defendant 

can prove that the foreign court will apply Australian legislation, the court regards 

itself as constitutionally obliged to refuse the stay application, because otherwise the 

statute will not be applied. 

The majority observed that the potential application of a foreign statute was a 

'conceptually distinct' situation and that in such cases, the statute would only be 

plaintiff, not the defendant: see Martin Davies, 'A Curate's Egg: Good in Parts: Akai Pty Ltd v 

People's Insurance Co Ltd' (1997) 25 A w ~ a l i a n  Bwims  LawReukw215 at 220. 
36 (1996) 188 CLR 418 at 447. 
37 These aspects of the decision are discussed below at Part I1 A and in Chapter Five at Part I 

C3. I assume that I won't spoil the reader's surprise by letting on that the majority 'decided' that 

proceedings should not be stayed on either ground. 



applicable if it was indicated as part of the lex ~ausae.~' This means that foreign 

mandatory laws are not to be treated any differently to other kinds of foreign law. 

The decision of the majority fails to appreciate the dangers of judicial 

chauvinism, especially when application of local law to protect a local litigant is 

concerned.39 Conventionally, the question of balancing relevant state interests in 

the resolution of international disputes has been consigned to and deferred to the 

choice of law stage.40 It is not desirable for courts to determine jurisdictional 

disputes based on their views as to whether substantive remedial law which does not 

address its impact on jurisdiction should be applied. 

The minority, Dawson and McHugh JJ, took the conventional approach. They 

held that the 'application for a stay of the New South Wales proceedings could and 

should have been determined by reference to the choice of courts provision alone.*' 

In their view the law to be applied in the substantive resolution of the dispute was 

. . 
not relevant in d e t e m g  whether the jurisdiction clause was effective and if so, 

how the stay application should be resolved. 

The result in Akui is unfortunate. Certainly it is within legislative competence 

for the parliament to pass mandatory legislation which denies effect to contractual 

choices of foreign jurisdictions, and the court must give effect to such directions. 

This is the appropriate method of addressing concerns with evasion of the law. 

38 Akui  (1996) 188 CLR 418 at 442. This reflects the approach of the Privy Council in Vitd 

Food P& v UNUS Sh&iq [I9391 AC 277. 

39 Peter Nygh, A- in I T Z L E W Z Z ~ ~ ~  C b ~ a c t s  (1999, Clarendon) at 170. 

40 Harold S Lewis, 'The Three Deaths of "State Sovereignty" and the Curse of Abstraction in 

the Jurisprudence of Personal Jurisdiction' (1983) 58 Nc~re Durn Luw Raiezp/ 699 at 735-6; Arthur T 

Von Mehren and Donald Trautman, 'Jurisdiction to Adjudicate: A Suggested Analysis' (1966) 79 

HumrdLuwRaiezp/1121 at 1129. 

41 Akui  (1996) 188 CLR418 at 424. 



However, as Dawson and McHugh JJ observed in dissent in Akai, the use of 

jurisdictional clauses is common in international contracts. 

It would be a serious and far-reaching interference with the freedom of the 

parties to such contracts to prevent them from making provision to that 

effect. If that m the immion $the lqskatm ow d at ht, a p s  

d . 4 2  

In the development of jurisdictional principles, it is essential to bear in mind that 

'unless an adjudication can be enforced ... the exercise of adjudicatory power serves 

little or no purpose."+3 The parties often litigate jurisdictional issues in order to 

clanfy the circumstances in which settlement negotiations are conducted, and 

therefore the private and public costs of jurisdictional litigation can be justified 

because they save the costs of a full trial. However, if the court concludes that it 

will exercise jurisdiction in a case like Akai, it is most unlikely that the parties would 

The costs incurred in the jurisdictional litigation would be wasted, and the 

only beneficiaries would be local lawyers. 

Most mandatory rules which specify their intended application limit their 

application by criteria other than principles of choice of law. Modem legislation 

uses criteria of locally occurring activities, local property, and persons who have a 

specified connection to the state. For example, the Queensland Fair T r d q  Act 

'applies to every person who does an act or makes an omission in Queensland that 

42 Ibid at 426, emphasis added. 
43 Arthur T von Mehren, 'Adjudicatory Jurisdiction: General Theories Compared and 

Evaluated' (1983) 63 Barton Uniwdy LawR&279 at 338. 

44 In Akai,  the People's Insurance Co did not participate in the subsequent proceedings in 

New South Wales: Aka i  vPqle's I m m m  Co Ltd [I9981 1 Lloyd's Rep 90 at 95. They obtained anti- 

suit injunctions from the High Court of Singapore and the English Queen's Bench Division of the 

High Court: ibid at 108. 



constitutes a contravention of this In litigation within the forum, such a 

statement may be given mandatory effect - the court might hold that it was obliged 

to apply the relevant provisions irrespective of the otherwise applicable choice of 

law."6 

If either party relies on local substantive legislation which, according to its 

internal criterion of application, applies to the dispute, strictly speaking lower courts 

should, following Akai, decline to exercise jurisdiction on the ground that they are 

constitutionally obliged to apply appropriately specified forum legislation, unless the 

defendant could show that the legislation would be applied in the alternative forum. 

This task would in most cases be impossible to discharge. 

Akai raises the question of the relevance of substantive mandatory rules in 

declining jurisdiction. Legislation and case law should be considered separately. 

The majority in Akai stated that 'A stay may be refused where the foreign 

jurisdiction clause offends the public policy of the forum whether evinced by statute 

or declared by judicial decision.*' This clearly anticipated that the court might be 

required to preserve the application of local case law by retaining jurisdiction. 

Substantive case law never expressly states its intended sphere of 

The application of common law rules - as distinct from equitable principles - is 

determined only by choice of law rules. The cases do not indicate that the courts 

45 Fair T r d q  A 1989 (Qld) s 4(1). 

46 The courts do not always take this view - sometimes, local legislation is applied only if it is 

indicated as the lex causae. For a full discussion of the treatment of statutes at the choice of law 

stage, see Dutson, above n 23. 

47 Akai (1996) 188 CLR 418 at 445. 

48 Robert Leflar, 'The Nature of Conflicts Law' (1981) 81 C d d  LawR&1080 at 1088. 



perceive any particular constitutional loyalty to the common law rules of the forum 

which would require them to take the potential application of substantive rules into 

account in resolving a stay application.49 It is difficult to imagine a common law 

principle which would require its application as a matter of public policy. 

By comparison to common law rules, equitable principles are more likely to be 

given mandatory effect. Although the topic has not been much studied, there is 

Australian authority to the effect that in equitable causes the law of the forum 

should be applied.50 If this is so, then if the court possesses jurisdiction,5l equity has 

an effectively mandatory application. Even if the law of the forum should not be 

applied per se,5' given that equitable principles are based on a strong policy against 

unconscionability, it is arguable that the reasoning applied in A kui might be applied 

to determine whether the application of local substantive equitable principles should 

mean that the court will retain jurisdiction for public policy reasons.53 

49 One exception is the application by all members of the High Court in Oanic Szm Liw 

Spmd Sh$pirq: G Inc v F q  (referred to as 'Oarac') of forum principles on formation of contract to 

determine whether the jurisdiction clause was incorporated into the contract (1988) 165 CLR 197 at 

207-8, 227-230, 255-6, 266. These principles have the effect of protecting consumers, especially in 

personal injuries cases, although no member of the Court discussed the issue in these terms. 

N a t b d  (Zbmmxd Bank v  lV'i& (1978) 5 BPR 11,958 at 11,982, U d  SUES S+ 

Cbqmation v H q i d  P& IntermzholyllIS, Ltd[1982] 2 NSWLR 766 at 797, &-US F i l m P k k  

IS, Ltd (In 14 v  Huth [2000] NSWSC 967. For critical discussion, see Adrian Briggs, 7k CbrjIzid gf 
Law (2002, Clarendon) at 201-3, Nygh and Davies, above n 3 at 632 and Stephen Lee, 'Restitution, 

Public Policy and the Conflict of Laws' (1998) 20 Unimky c f ~ h d L ~ ~ w J m l 1  at 6-7. 

51 The jurisdictional rules for equitable claim are explained in Chapter Three, at Part III. 

52 RW White, 'Equitable Obligations in Private International Law The Choice of Law' (1986) 

11 Sphy LawRaiew92. 

53 But cf Dm v  Scmtmy $ Stdte fw I&, in which Malins, VC, applied a forum non 

conveniens-like argument: (1875) LR 19 Eq 509 at 535-6. Although the defendant was resident in 

England, and hence the equitable jurisdiction was attracted, he was also resident in India, as were the 

plaintiffs. The cause of action arose in India, and the property which was the subject of the claim 

was in India. Malins, VC, held that 'where there is a complete tribunal capable of deciding the 



Most legislation does not expressly state its sphere of application.54 An 

imponant example, commonly in international litigation, is section 52 of the T r d  

P r i k  Act which prohibits misleading and deceptive conduct by corporations in 

commercial activities. The Act does not clearly specify to what activities that 

provision applies;55 it has been interpreted to apply to activities which occur within 

A ~ t r a l i a . ~ ~  In domestic litigation, s 52 is regarded as having mandatory application; 

following the majority reasoning in Akai, as a matter of public policy, if the plaintiff 

relies on section 52, the result should be that the court must retain jurisdiction. 

It seems most likely that parliamentary intentions as to the scope of application 

of legislation are not specified because parliament does not consider the issue or 

assumes that the legislation will have only domestic application. Legislation may be 

silent as to its intended application because parliament considers the issue too 

difficult to resolve. There was substantial support for the proposal to give Pan VA 

of the T r d  P r i k  Act, dealing with products liability, an extraterritorial effect. 

However, the Senate Standing Committee on Legal and Constitutional Affairs was 

question where the property is and where the parties are, that is the tribunal to be resorted to': ibid 

at 535. 

54 See for example the Azdomws, Red Estate Agents, Debt Cb!him urdMoeoy D& A d  1922 

(Qld), in issue in F& Lurd Imtrn?nts Ltd v m b r d  Estater IS, Ltd (1970) 123 CLR 418; the 

H i e m e  A~grawrr?lils A d  1941 ('NSW), which was in issue in & f s  Lmirg Cbpomtion IS, Ltd v 

Fletakr (1964) 116 CLR 124; and the I m t  R&Ad 1931 0 ,  in issue in Wu~nta~Ra@ei 

E&PozewBmdvAmadidnM~dP&Soriety(1934) 50 CLR581. 

55 Although note s 5(1) which gives parts of the Act, including s 52, an extraterritorial effect 

so far as the activities of Australian citizens, ordinary residents, and corporations are concerned: 

TrddePr& A d  1974 (Cth). 

56 Representations are taken to occur where they are received and intended to be acted upon, 

so that if one party makes a representation outside Australia, but that representation is 

communicated to a party within Australia and is intended to be acted upon by him within Australia, 

the P A  applies: see PdpwP& IS, Ltd v Tordimoris (RcxhMq) Ltd (1993) ATPR 41,665; Sylhmk 

S*rdA/S v B u m o n H d d ~  IS,Ltd (1996) 68 F a  539. 



unable to recommend how this should be achieved, because of conflicting expert 

opinion, and so resolved not to deal with this issue in the legislation but rather leave 

it to the courts to determine.57 This is not a wise strategy, because a court which is 

required to apply the legislation will have to identlfy parliament's intention as to the 

scope of its operation. 

The majority in Akui stated that if legislation contained no express limit as to its 

intended application, 'the issue becomes whether there is to be implied any restraint 

upon the apparently universal application of the law."' They did not fully explain 

what restraints were appropriate, merely referring to the presumption against 

extraterritoriality and the need to prevent evasion of local law by choice of foreign 

law.59 These limits are so vaguely expressed that they are not capable of being 

readily applied. It is preferable that legislation should specifically state to whom and 

to which activities it applies, taking into account the possibility of international 

transactions. When legislation is silent as to its application, but is expressed or 

interpreted to have mandatory effect, then it is possible, following Akui, that the 

courts might hold that they are obliged to ensure its application, and that this might 

determine a jurisdictional dispute. 

The potential application of substantive local legislation may also be invoked as a 

reason for non-enforcement of a foreign jurisdiction clause, or as a legitimate 

. . 
juridical advantage which should be taken into account in deterrrrrmng whether to 

stay local proceedings. Both of these matters are considered in detail below. 

57 See Stuart Dutson, 'International Product Liability Litigation: The Territorial Application 

of Part VA of the T 7 d  Praia3 ACT 1974 (Cth) and Part I of the Canrzarw PratedionAc~ 1987 (UK)' 

(1996) 22 M m h  Ummq LuwReziew244 at 247,248. 

58 Akdi (1996) 188 CLR 418 at 443. 

59 Ibid at 443. 



3. The role of public policy in declining jurisdiction 

The public policy doctrine has until recently not expressly been applied to 

jurisdictional issues. Its use has been exclusively in the context of choice of lad0  

and recognition of foreign j~dgrnents.~' Carter observed that 'public policy has 

relatively little role to perform in the area of fmm jurisdicti~n.'~~ Public policy is 

also usually treated as having a negative or exclusionary effect - that is, it may lead 

the court not to apply or recognise what would otherwise be regarded as the 

applicable foreign law or an effective foreign judgment.63 Lee argued that public 

policy has also a positive effect and that it has been used in some cases to justify 

application of forum law where 'the forum state has an overriding interest in 

applying its own law.'4 

In two recent High Court decisions, the majority has expressly referred to public 

policy as a relevant consideration in determining whether the court has jurisdiction, 

or should exercise its jurisdiction. In Akui, the High Court held that the court 

might not enforce a derogation clause if enforcement would be contrary to 

Australian public policy, 'whether evinced by statute or declared by judicial 

60 PB Carter, 'Rejection of Foreign Law: Some Private International Law Inhibitions' (1988) 

55 B&h Y~~ c f I m k 1  Law 111 (Carter, 'Rejection of Foreign Law'); Lee, above n 50. 

61 PB Carter, 'The R&le of Public Policy in English Private International Law' (1993) 42 

I=& a d  Chpratiw Law @ u d y  1 (Carter, 'The R8le of Public Policy); Nelson Enonchong, 

'Public Policy in the Conflict of Laws: A Chinese Wall Around Little England?' (1996) 45 

I m M  a d  Grrparatiw Law @u&y 633. 

62 Carter, ibid at 1. 

63 Nygh and Davies, above n 3 at 345; JG Collier, CbgZid $Law (3rd ed, 2001, Cambridge 

UP) at 361. 

64 Lee, above n 50 at 2 and 4-6. 



decision.'65 If, as seems likely, this is a justification for application of a mandatory 

rule, then it merely states the obvious.66 

In Rmult v Zhdrg, the majority discussed, in obiter, public policy's implications 

for jurisdiction. The majority noted that the justiciability requirement in Phzl1;Ps v 

Eyre67 had been justified as a 'technique of forum control' in international tort 

cases.@ They stated that 'we should frankly recognise that the question [of forum 

control] is about public policy and confront directly the issues that this may 

present.'69 They envisaged that questions of public policy might be relevant in 

determining whether an action should be maintained in Australia, and that this issue 

should be 'resolved as a preliminary issue on an application for a permanent stay of 

proceedings'.70 The majority later stated that the types of considerations that might 

be relevant to a flexible exception to the application of the law of the place of the 

tort 'may often be subsumed in the issues presented on a stay application, including 

one based on public policy grounds.'71 It is difficult to see what relevance the 

flexible exception, which permits exceptions to the governing law, could have to 

jurisdictional disputes when the court held it was not relevant to choice of lawy2 

65 Akai (1996) 188 U R  418 at 445. 

66 In French law, the issue of mandatory laws (hi dpdioe) are considered before the issue of 

whether there is any relevant public policy in non-application of foreign law ( o r d ~ p d d i j .  This is the 

logical order in which to consider these issues. 

67 (1870) LR 6 QB 1. 

Rmdt v Z b a ~  (2002) 210 CLR 49 1 at 5 15. 

69 Ibid at 515. Kirby J thought that he was agreeing with the majority on this point, but he 

clearly had in mind that public policy might be used to justify non-application of foreign law as the 

governing law of the tort, rather than to exclude the court's jurisdiction: at 535. 

70 Ibid at 515. 

71 Ibid at 519. 

72 Ibid at 520. 



With respect, the implications of these statements for identlfylng limits to the 

court's jurisdiction are quite unclear. 

Thus, a majority of the High Court has held that jurisdiction is affected by public 

policy considerations. In Chapter Eight, I argue against retaining such qualifications 

to the court's juri~diction.~~ There is a danger that judges will be tempted 'to apply 

standards which may be apt in a domestic factual context but which are not apt 

universally, for public policy ever beckons as the easy escape route to the familiar 

comforts of the h fh'74 Carter stated that the public policy doctrine 'denotes 

shortcomings of choice of law rules and of recognition rules' and that these 

problems should be addressed by 'improvement in the detail of, the sophistication 

of, and not least the realism of, choice of law rules and rules governing the 

recognition and enforcement of foreign  judgment^.'^^ Precisely the same argument 

applies in relation to the application of public policy in the jurisdictional context. 

In the absence of an applicable forum mandatory law, the first question in a 

jurisdictional dispute should be whether the parties have agreed to submit to the 

exclusive jurisdiction of a particular court.76 The principle of forum non conveniens 

73 See sirnilarlyRichard Garnett, 'The Enforcement of Jurisdiction CJauses in Australia' (1998) 

21 Unimq $NmSozah W& L u w J d  1 at 21 ('Garnett, Jurisdiction CJauses'). 

74 Carter, 'Rejection of Foreign Law', above n 60 at 125. 

75 PB Carter, 'The Rble of Public Policy', above n 61 at 1 and 10. See also Carter, 'Rejection 

of Foreign Law', above n 60 at 112. 

76 AS to non-exclusive jurisdictional submissions, see below at Part I1 A3. 



is a default rule which should only be applied if the parties have made no effective 

contractual agreement about juri~diction.7~ 

R Fomign ju17:sdictional agreemen& 

Different principles are relevant in deciding whether to stay proceedings in 

reliance on a foreign jurisdiction clause to those relevant in deciding whether to 

grant a stay on the ground of forum non c~nveniens.~~ The traditional approach to 

foreign jurisdiction agreements was that the courts should enforce them 'except 

where the plaintiff adduces strong reasons against doing In A kui, the majority 

of the High Court accepted and developed this principle. It is important to bear in 

mind that their Honours embarked on the task of determining whether to enforce 

the jurisdictional agreement 'on the footings' that Australian legislation applied to 

the contract, that an English court would not apply the Act, and that it was the 

Court's constitutional obligation to ensure that the Act was applied.80 In short, they 

had already decided that the stay must not be granted, that is to say that the clause 

should not be enforced. 

77 ThiS is consistent wlth judicial practice in the case of derogation clauses but not prorogation 

clauses. See below at Part I1 B. 
78 This is implicit in the majority's judgment in Akai, as their Honours first determine that the 

jurisdiction clause is ineffective before considering whether the forum is clearly inappropriate: 

(1996) 188 CLR 418 at 448. The minority insisted that cases where there was an exclusive 

jurisdiction clause should not ' be assimilated to a case in which a stay is sought on the principle of 

forum non conveniens': ibid at 428. See also C h m i  (1988) 165 CLR 197 at 230 (BrennanJ), 259-61 

(Gaudron J) . 
79 &nic (1988) 165 CLR 197 at 259 (Gaudron J), at 224 and 23 1 (Brennan J); H&rt Pa&w 

Ltd v % Ship "Md Hill" (1950) 81 CLR 502 at 508; and Gqagrrie der M~sagmk Maniim v When 

(1954) 94 CLR 577 at 582, 585, 589. Non-exclusive foreign jurisdictional agreements have 

traditionally been treated differently: see discussion below at text accompanying nn 106- 115. 

80 (1996) 188 CLR 418 at 444 and 447. 



The majority in A kai endorsed the principle that in the absence of strong reasons 

for non-enforcement, the courts should normally stay proceedings brought in 

breach of a jurisdictional agreement.'l They stated a wider ground of review than 

was previously thought to be appropriate, namely that a stay 'may be refused where 

the foreign jurisdiction clause offends the public policy of the forum whether 

evinced by statute or declared by judicial de~ision.''~ In earlier Australian cases, the 

potential non-application of Australian legislation was held not to be a strong 

ground justdjmg non-enforcement of jurisdictional agreements.83 The majority in 

Akai held that considerations of public policy might ~uzujkm, even if not expressly 

mandated by the terms of, the Constitution or statute in force in the Australian 

for~m.' '~ It is undesirable to state a principle in such general terms without clearly 

indicating the scope of this power. Their Honours merely state that the policy of 

the law is to be 'discerned from a consideration of the scope and purpose of the 

particular statute.'" It is obviously preferable that specific limits to the 

enforceability of jurisdictional agreements be expressed, whether in legislation or in 

a judicial statement. 

The majority in Akai held that to 'grant a stay in the present case would be to 

prefer the private engagement to the binding effect upon the State court of the law 

of the Parliament.' Given that the Act manifested a policy against such a 

81 Ibid at 445 and 447. 

82 Ibid at 445. This was a new development in Australian law. The House of Lords provided 

a precedent in % Hdlardia 119831 1 AC 565 but that decision had not been followed in Australia 

before Akai was decided. 
83 &mi (1988) 165 CLR 197 at 231 and 261; Wdiam v % S+ qfLla)$'s [I9941 1 VR 274 

at 321; Lei&-MdmbzPty LrdvPRCInc (1993) 44 F a  88 at 108. 

84 (1996) 188 CLR 418 at 447, emphasis added. 

85 Ibid at 447. 



preference, the stay should be The minority followed the traditional 

approach. Their Honours held that neither a more substantial factual connection to 

New South Wales than to Singapore or England, nor the potential non-application 

of the Act by the English court, constituted strong grounds against enf~rcement.~' 

Nygh, in criticising the majority's decision, noted that 

A policy whereby the forum discovers local unenunciated directions in 

legislation and applies them to bargains reached in ostensibly international 

commercial transactions does not assist certainty in international commerce, 

nor does it really assist the weaker party. It assists the relatively strong who 

wish to escape their obligations.88 

The majority seemed unaware of the incentive created by their decision for one 

party to a contract opportunistically to defect from jurisdictional agreements by 

simply invoking a local law which could be characterised as having mandatory 

application?9 

The history of litigation in the dispute between Akai and the PIC demonstrates 

the futility of taking an insular, chauvinistic attitude to the resolution of 

international disputes. In subsequent litigation in England, Thomas J refused to 

recognise the decision of the High Court and granted an antisuit injunction 

restraining Akai from continuing with New South Wales litigation on the 

86 Ibid. They held that in any event, section 52(1) of the Imwum Chtndd~ Act, which renders 

void contractual provisions which 'have the effect of excluding, restricting or modifying, to the 

prejudice of a person other than the insurer, the operation of the Act' also led to the conclusion that 

the jurisdictional agreement should not be enforced: at 447-8. The minority disagreed that this 

provision was relevant to the question of enforcement of a foreign jurisdictional agreement: at 427. 

87 Ibid at 429. 

88 Peter Nygh, A u t w  in Intemtlolslzl Cwdrdcts (1999, Clarendon) at 170. 

89 Cf Andrew Bell, 'Jurisdiction and Arbitration Agreements in Transnational Contracts; Part 

11' (1996) 10 Jd $Chtnzu~ Law97 at 107 (Bell, 'Jurisdiction and Arbitration Agreements; Part 11'). 



substantive issues.90 The practical consequence of the High Court's decision in 

Akui is to indicate to commercial parties that Australian courts may refuse to 

enforce negotiated jurisdiction clauses even if legislation does not explicitly require 

them to do so. This makes Australia unreliable as a place in which to carry on 

business and litigate, which confounds one of the possible objectives of facilitating 

litigation in Australia?' The decision in Akui was practically irrelevant in resolving 

the dispute as between the parties, as Singapore, the defendant's home jurisdiction 

and the place in which most of its assets against which a judgment could be satisfied 

were would refuse to give effect to the Australian court's decision. While 

this might be thought to be a problem for the plaintiff, and not of general concern, 

these decisions have wider consequences. The decision in Akui came at a 

substantial public and private cost (to the defendant as well as the plaintiff); it 

ought to be a matter of public concern that the decision was in vain. The only 

beneficiaries were local lawyers. 

Following Akui, the potential non-application of mandatory forum law should be 

regarded as a strong ground justifying non-enforcement of a choice of forum,93 but 

the precise extent of the public policy exception to enforcement of a jurisdictional 

agreement is difficult to anticipatey4 

90 [I9981 1 Lloyd's Rep 90 at 100. 

91 See the discussion in Chapter Two at Part I11 B2. 

92 Akui vPqle's I m m m  B Ltd [I9981 1 Lloyd's Rep 90 at 94. 

93 ~ l z l t h  Bunk $Am~rdia v wh2te [I9991 2 VR 681 at 704. 

94 Garnett, 'Jurisdiction Clauses', above n 73 at 21. 



1. What law should determine the validity of the jurisdiction clause? 

The weight of authority suggests that this issue should be determined by the 

proper law of the contract,95 although there is authority to suggest that it should be 

governed by forum law alone96 or in combination with the proper law. Nygh 

defended the application of forum law on the basis that it is always for the forum to 

determine whether it has and should exercise jurisdiction, so that local law should 

govern all matters relevant to those issues.97 It might be argued that forum 

principles concerning the existence of agreements, including the existence of 

vitiating factors, should have mandatory effect, at least where there are protective 

interests at ~take.9~ This is a possible explanation for the application of the lex fori 

to determine the prima facie validity of the jurisdictional ageeme11t.9~ 

2. Scope of the jurisdiction clause 

Whether the jurisdiction clause applies to all the claim between the parties is 

always a matter of interpretation of the particular clause, so it is difficult to 

95 white CZIfi Qd M i m  Ltd v M &  (1904) 4 SR (NSW) 150; Collins (gen ed), above n 4 at 

426-7; Bell, 'Jurisdiction and Arbitration Agreements; Part 11' above n 89 at 98-101; Michael Garner 

'Formation of International Contracts - Finding the Right Choice of Law Rule' (1989) 63 Amerdidn 

L d w J d  751 at 759. 

96 Ckanic (1988) 165 CLR 197 at 225 @rennan J), 260- 1 (Gaudron J). Wilson and Toohey JJ 

also applied the lex fori but did not explain why (at 202) and Deane J agreed with Wilson and 

Toohey JJ on this point (at 256). See also M d d r  vF& [I9671 2 QB 590 (the lex fori should 

govern a claim of non est factum). 

97 Nygh, above n 88 at 262. 

98 For example, where the litigation involves a dispute between a consumer and a corporation, 

or in personal injuries claims, especially where the plaintiff is local. The plaintiff in &nic fell into 

both categories, which is a possible reason why the High Court thought it appropriate to apply 

forum law to determine the validity of the jurisdiction clause, although none of the judgments 

explicitly refer to these issues: (1988) 165 CLR 197. 

99 See Michael Whincop and Mary Keyes, 'Statutes' Domains in Private International Law 

An Economic Theoryof the Limits of MandatoryRules7 (1998) 20 S ~ L a w R ~ 4 3 5  at 446. 



generalise. One view is that, in commercial cases, the court should be slow to 

conclude that the parties did not intend that the clause would extend to all disputes 

arising from the relationship formalised by the agreement. In Fru& Trud 

M u z k e t i ~  v Virgn A&& Aimmy, Gleeson CJ ,  then of the Supreme Court of New 

South Wales, stated that the parties' agreement 

should not be construed narrowly. They are unlikely to have intended that 

different disputes should be resolved before different tribunals, or that the 

appropriate tribunal should be determined by fine shades of difference in the 

legal character of individual issues, or by the ingenuity of lawyers in 

developing points of argument.100 

When the court takes this approach, reliance on causes of action outside contract 

in order to avoid jurisdiction and arbitration clauses have failed."' 

In some cases the plaintiff has successfully avoided the effect of the jurisdiction 

clause for at least some of their claims by including alternative claims in tort, in 

equity, or under statute.''* The effect of a jurisdiction clause may also be avoided 

where the clause only applies to some of the parties to the dispute.lo3 In both 

situations, the courts' dominant objective is to try to avoid, as far as possible, 

multiple proceedings which might give rise to inconsistent judgments.lo4 

100 FruraaSTrudMu&eh'qPtyLtdvVi~nA~~icAirzea)bLtd(1996)39NSWLR160at165. 

In this case, alternative claims were made in misrepresentation, estoppel, and under the Trd f i&  

A a. 
101 Hi-Fert Pty Ltd vKi'&idq Murih'm G& (1996) 71 FCR 172 (claim under the Trd f i&  

Ad; reversed on appeal (1998) 90 FCR 1); R+ gfAmbdid Pty Ltd v H d ~  Eqzajmzt Inc (2000) 

175 ALR 725. 

'02 E .g. L U ~ ? ~ T E X  (A ~ t ~ d i d )  v Coe MU&&% Co [I9981 ATPR 41-610; ASPU A B  v D& W6t 

W L t d  (unreported, Supreme Court of Victoria, IP 12076 of 1992,5 December 1994, BC9401316). 

103 Hi-FertPtyLtdv~idqMurih'mG~Inc(No5)(1998)90FCRl. 
104 D d w  v A m  Inc [2002] 1 All ER 749 at 760. 
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3. Non-exclusive jurisdiction clauses 

Non-exclusive jurisdiction clauses have traditionally been treated as mere 

submissions to the selected jurisdiction. Unlike exclusive jurisdiction clauses, which 

are usually to be enforced by the grant of a stay of proceedings, non-exclusive 

clauses are to be taken into account in the exercise of the court's discretion whether 

to decline jurisdiction. Although they should be regarded as a 'very important 

. . 
factor' in d e t e m g  whether the court should decline to exercise jurisdi~tion,'~~ 

the decision as to whether a jurisdiction clause is exclusive or non-exclusive may 

nonetheless have serious consequences. The distinction is based on whether the 

clause obliges the parties, if they litigate a claim arising under the contract, to litigate 

in the specified forumlo' This requires interpretation of the clause in order to 

determine the parties' intentions.lo8 

Garnett suggested that the Australian courts tended to interpret foreign 

jurisdictional agreements as non-exclusive. However, in more recent cases he 

discerned that the courts were inclined to presume that jurisdiction clauses were 

exclusive.109 Consistently with this observation, the strict distinction between 

exclusive and non-exclusive agreements appears to be becoming less important in 

England.''' This appears to have been due partly to treatment of jurisdictional 

105 Bell, 'Jurisdiction and Arbitration Agreements: Part 11' above n 89 at 116-7. 
106 James Fawcen, Won-exclusive jurisdiction agreements in private international lad [2001] Lw h f d  Chmmd Qvmerfy 234 at 

250 (Fawcett, 'Non-exclusive jurisdiction agreements'). 

107 Akai (1996) 188 CLR418 at 425; Wacton LtdvMTE Chtd GbrLtd[1964] SASR47. 
108 FA? Gbmd Imwam Co Ltd v &an Manw M t d d  Pmian a d  I m h m y  Assoadtian (1997) 

41 NSWLR 117 at 126-7. 
109 Garnett, 'Jurisdiction Clauses', above n 73 at 5-7. 
"0 E.g. Kim v S& MmiaL V m m d t w p  M H  [I9921 Ch 196; Baqw C Z 1 . d  v Watdily 

[I9971 2 Lloyd's Rep 347; Sohio S@ly Co v Gatoil (USA) Inc [I9891 1 Lloyd's Rep 588. 
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agreements under the Brussels Convention."' Recently, the English Court of 

Appeal held that where the parties had submitted to the non-exclusive jurisdiction 

of the English court, 

it cannot have been the intention of the parties that if proceedings were 

corntnenced in England, parallel proceedings could be pursued elsewhere 

unless there was some exceptional reason for doing so. It certainly cannot 

have been contemplated that convenience could count as a reason for 

pursuing proceedmgs in a country other than England.112 

In that case, although proceedings had not been commenced in England at the time 

foreign proceedings were commenced, the foreign proceedings were regarded as an 

attempted 'pre-emptive strike','13 and the Court of Appeal granted an anti-suit 

injunction to restrain the respondent from continuing with foreign proceedings.l14 

In the Brussels I Regulation, jurisdiction clauses are presumed to be exclusive, 

which is the best way of addressing problems arising from this distinction:l15 In 

Chapter Eight, I propose that this presumption be adopted in legislation in 

Australia. 

111 Art 17 of the Brussels Convention relevantly provided that 'If the parties ... have agreed 

that a court or courts of a Contracting State are to have jurisdiction ... that court or those courts 

shall have exclusive jurisdiction' (Convention on Jurisdiction and the Enforcement of Judgments in 

Civil and Commercial Matters 1968). The Brussels I Regulation Art 23(1) removed the word 

'exclusive' from the principal provision, and specifically provides that 'Such jurisdiction shall be 

exclusive unless the parties have provided otherwise.' But note that recently, the European Court of 

Justice held that the 'exclusive' jurisdiction which arose under Art 17 of the Brussels Convention was 

not superior to the non-'exclusive' bases of jurisdiction, for the purposes of staying proceedings 

under the lis alibi pendens rule: G116/02 Gam, 09/12/2003. 

112 Sabdh Shz)prd (Pakljtad L td v Iskznk Rp&ic $Pakistan [2003] 2 Lloyd's Rep 57 1 at 579- 80 

and 583. 

113 Ibid at 582. 

114 Ibid at 582. 

115 Brussels I Regulation, Article 23(1). 
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4. Should contractual choices be enforced? 

The rationale for enforcement of jurisdictional agreements is that the parties' 

freedom to contract, including their freedom to select the terms they prefer, should 

be respected and their agreements enforced.'16 This enhances certainty and 

predictability, which are crucial to international trade and commerce. If jurisdiction 

clauses are enforced by stays of proceedings and by the grant of anti-suit 

injunctions, this should in the majority of cases simplify the determination of 

disputes, which will lead to cost savings both to the state and to the parties.'" 

Given that the main rationale for enforcement of jurisdiction clauses lies in 

upholding freedom of contract, these clauses should not be enforced unless they 

reflect genuine and informed agreement.''' This is likely in international commercial 

cases, where the parties are equally placed and especially if the clause is negotiated. 

However, if the parties are not equally placed and if the clause is not specifically 

negotiated, the argment for enforcement is weaker. Ehrenzweig argued that 

'Whatever the status of the principle of party autonomy in the conflicts law of 

116 Wdidmv?;beS~~L~s[1994]1VR274at321. 
117 This factor should not be overestimated. If one party perceives an advantage in avoiding 

the effect of a contractual stipulation as to jurisdiction, they may be expected to attempt to convince 

the forum not to enforce the agreement. A dispute in which the existence, effect, and enforceability 

of a jurisdiction clause is concerned is likely to be at least as complex as one in which the court 

applies the principle of forum non conveniens. 

118 To do otherwise would be inconsistent with other principles of the forum, which should be 

regarded as having mandatory force even though many of them are found in case law rather than in 

legislation. Cf &ni (1988) 165 CLR 197. 



contracts in general, this principle has no place in the conflicts law of adhesion 

c~ntracts."~~ 

It is probable that jurisdiction clauses contained in standard form documents 

between businesses and consumers, and employers and employees will not reflect 

actual agreement.l2' This is an important assumption motivating specific protective 

provisions in the Brussels I Regulation.121 Others have commented on consumers' 

lack of knowledge and understanding of the terms of standard form contracts in 

domestic cases.122 Whatever the merits of those arguments in domestic cases, they 

are much stronger in international cases. The jurisdiction clause in an international 

case rnay be regarded as functionally equivalent to an exclusion clause in a domestic 

contract. Although the jurisdiction clause does not actually exclude the liability of 

the business, this will almost invariably be its practical effect. The problems faced 

by consumers in having their entitlements enforced in litigation is well known given 

the disproportion between the value of their claim and the costs of litigating it. This 

problem is compounded if they are only able to litigate in another jurisdiction, 

particularly in another country, Requiring a consumer to litigate abroad is 

particularly onerous in geographically remote countries such as Australia and New 

Zealand. The consequence of enforcing jurisdiction clauses against a consumer is 

119 Albert A Ehrenzweig, 'Adhesion Contracts in the Conflict of Laws' (1953) 53 C b l d  Law 

Reriew 1072 at 1090. This article is concerned with choice of law but the same arguments apply to 

jurisdictional choice. 

120 Garnett, 'Jurisdiction Clauses', above n 73 at 14. 

121 The Brussels I Regulation limits the enforceability of jurisdiction clauses in employment, 

consumer and insurance contracts: Brussels I Regulation, Articles 13, 17 and 21. See also paragraph 

(13) of the Preamble to the Regulation, justifying those provisions. These provisions are discussed in 

detail in Chapter Seven at Part I A2 

1-22 Todd Rakoff, 'Contracts of Adhesion: An Essay in Reconstruction' (1983) 96 Humd Law 

Rezieze, 1174. 



therefore unlike enforcing clauses in domestic standard form contracts. The 

protection given to consumers and employees by the Brussels I Regulation should 

be adopted in Australia. This proposal is developed further in Chapter Eight. 

In commercial cases, there is no good reason for applying paternalistic 

presumptions as to the enforceability of exclusive jurisdiction ~1auses.l~~ It is 

appropriate that the parties decide, in advance of any dispute arising, which forum 

should determine disputes between them, as long as the consequences of their 

choice at the time of litigation are foreseeable at the time of choosing the forum.124 

In doing so, the parties effectively address the same issues which the court must 

address under the principle of forum non conveniens. Enforcement of agreements 

in such cases promotes certainty and rninirnises public and private ~ 0 s t s . l ~ ~  This 

argument is particularly strong when jurisdictional clauses are specifically negotiated. 

5. Arbitration clauses and declining jurisdiction 

According to Nygh, arbitration 'in principle presents much the same issues as 

choice of court. After all, an arbitration agreement involves of necessity the 

derogation from the jurisdiction of a municipal court."26 At common law, 

arbitration agreements were treated in the same way as foreign jurisdiction clauses; 

the court had a discretion whether to enforce them.12' Under the Iuiamtwmd 

123 FAI W a l  Immm Co Ltd v &n Muriw Mmu.l Protection u d  I* Associdtion (1997) 

41 NSWLR 117 at 124; Ehrenzweig, above n 119 at 1076. 

124 Andrew Bell, 'Jurisdiction and Arbitration Agreements in Transnational Contracts; Part I' 

(1996) 10 Jd cf Gmtmt Luw 53 at 66 (Bell, 'Jurisdiction and Arbitration Agreements; Part 1'), 

citing Bn%h A m w p k  vDae Hmrd 8 [I9931 1 Lloyd's Rep 369. 

125 Bell, ibid at 62-3. 

126 Nygh, above n 88 at 24. 

127 Richard Garnett, 'The Current Status of International Arbitration Agreements in Australia' 

(1999) 15 J m 1  $Cant& Luw29 at 29 (Garnett, 'International Arbitration Agreements'). 



Abut ion  Act, the court is obliged to give effect to arbitration agreements by 

staying proceedings brought in breach of them.12' Strictly speaking, this is a type of 

mandatory rule, as discussed above. In practice in Australia, however, arbitration 

agreements are interpreted and enforced in much the same way as foreign 

jurisdictional agreements.129 The circumstances in which some courts do not 

enforce arbitration agreements are very similar to those in which they do not 

enforce foreign jurisdiction agreements - that is, where enforcement would 

undermine the application of local legislation, where the plaintiff has made non- 

contractual claims, and where there are third parties to the litigation who are not 

parties to the arbitration agreement.130 In the study reported in Chapter Five, I 

found that the court strictly enforced the agreement in only two out of five cases in 

which the defendant sought a stay relying on subsection 7(2), whereas they enforced 

foreign jurisdiction clauses in 11 out of 19 cases. Consequently I deal with 

arbitration and jurisdictional agreements together in the analysis contained in the 

following chapter. 

B. Local juisdiction clauses and decfimng juisdiction 

In Australia, specific principles have not been developed to address the effect of 

prorogation clauses on an application to decline juri~diction.'~~ The Australian 

128 I-& AhatiOnAcz 1974 (Cth) s 7(2). 

1z9 Bell refers to 'jurisdiction and arbitration agreements' together, and scarcely distinguishes 

between them: F m S h q o p i r g  a d  V m  in i%drnm& LitigtiOn (2003, OUP) especially Chapter 5. 
130 For a full explanation of these justifications for non-enforcement of arbitration agreements, 

see Garnett, 'International Arbitration Agreements' above n 127 at 38-57. 

131 .Prorogation clauses are discussed mainly in the context of the defendant's submission to 

jurisdiction. Fawcett observed that in England the 'courts have not adopted a consistent approach' 

to the enforcement of exclusive prorogation clauses, but apply the principle of forum non 

conveniens when the prorogation clause is non-exclusive: Fawcett, above n 106 at 248-9. In D d u e  

v A m  Inc the House of Lords applied the same principle as is applied when deciding whether to 



Cbpter 4: DdinizgJzmib in Principle 149 

courts apply the default principle of forum non conveniens where there is an 

effective local jurisdiction ~1ause.l~~ It is most unlikely that a stay will be granted 

where there is an effective prorogation ~1ause.l~~ Where there is an effective local 

jurisdiction clause, the same principle which is applicable to foreign jurisdiction 

clauses should be applied to determine any challenge to the court's j~risdicti0n.l~~ 

There is no good reason for treating such clauses differently when the issue is 

whether the local court should retain juri~diction.'~~ The same arguments apply to 

the enforcement of local and foreign jurisdiction clauses, and it is inconsistent to 

resolve jurisdictional disputes involving prorogation and derogation clauses 

differently. 

enforce foreign jurisdiction clauses - that is, the defendant must show that there are 'strong reasons 

for not suing in [the selected] forum': [2002] 1 All ER 749 at 759. 

132 HIH Cludty  & Gbmd I m m m  L td v M h  I* G L td (1998) 47 NSWLR 85 at 

101; firby v I - M  ( 2 2 ~  ? D R y  Ltd [2000] NSWSC 289 at [24]; C i p  Imwam Amtrdid Lid 

vCTR Lid (unreported, Supreme Court of New South Wales, 20 February 1996, BC9600216 at 28). 

133 In England, the courts take into account whether there are other necessary and proper 

parties to the litigation who are not bound by the prorogation clause, or claims which are not 

covered by the clause: Bcnqgia @bore SA v CZwpidn Sthpirg G (Nas 1,3,4 am! 5,) [I9981 1 Lloyds 

Rep 461 at 466-7 and D& v A m  Im [2002] 1 All ER 749. 

134 The House of Lords applied the same principle in D& v A m  Inc, requiring the party 

who resisted enforcement of the agreement to show that there were strong grounds for non- 

enforcement, and referring with approval to the factors identified by Brandon J in i% EL$hem~ 

[2002] 1 All ER 749 at 759. In D&, the prorogation clause was not enforced because some of 

the parties were not bound by the clause, and some of the claims did not come within the scope of 

the clause: at 764. Lord Hobhouse pointed out that the plaintiff may be entitled to recover damages 

for breach of the agreement: at 769, see also at 774-5 (Lord Scott making the same point). 

135 Different considerations are applicable when the issue is whether a local jurisdiction clause 

should be enforced by granting an anti-suit injunction to restrain proceedings brought in a foreign 

court in breach of the agreement. Anti-suit injunctions are beyond the scope of this thesis, as they 

do not relate to the forum's adjudicative jurisdiction. They are discussed briefly in Chapter Nine at 

Part IV C. 



FORUM NON CONVENIENS AND PARALLEL LITIGATION 

In Australia, the power to stay proceedings which are regularly commenced is 

based on the court's broad discretion to control its own processes, and in particular 

to prevent abuse of the process by oppression or ~exati0n.l~~ Until 1987, 

oppression and vexation were defined in the same way as those terms are defined in 

the domestic law of civil procedure. Lord Kilbrandon in %A hntic St;zr stated that 

'Oppressive' is an adjective which ought to be ... confined to deliberate acts 

of moral, though not necessarily legal, delinquency, such as an unfair abuse of 

power by the stronger party in order that a weaker party may be put in 

difficulties in obtaining  IS just rights. 'Vexatious' today has overtones of 

irresponsible pursuit of litigation by someone who either knows he has no 

proper cause of action, or is mentally incapable of forming a rational opinion 

on that topic.137 

This required the defendant to show that the proceedings were not brought in 

good faith, or were being used by the plaintiff for an improper purpose. The 

consequence was that it was very difficult for the defendant to succeed in a stay 

application. This test was easy to apply - in the vast majority of cases, the 

defendant simply could not succeed. In a series of cases commencing in 1987, the 

136 &nic (1988) 165 CLR 197 at 247 (Deane J); CSR L t d v C i p  ImwdmA~adid Ltd (1997) 

189 CLR 345 at 391 ('CSR vCip ' ) .  
13' [I9741 AC 436 at 477. 



principle was extensively modified by the High Court. The principle of 'forum non 

conveniens' which now applies is based on a very broad di~cretion.'~~ 

Some years after the forum non conveniens principle was first applied in 

Australia by that name, the High Court held that applications for a stay involving 

parallel litigation were also to be resolved by determining whether local proceedings 

were oppressive or vexatious to the defendant. However, rather different issues are 

relevant in such cases, and so lis alibi pendens is considered in detail after the 

discussion on forum non conveniens. 

A. Fomm non conveniens 

The Australian common law principle of forum non conveniens differs from the 

English principle, although it was developed in reaction to the leading English case, 

S p i l d  Mu&m Gqmutim v C~~SUIBC.'~~ The modem Australian principle was 

fprmulated by Deane J in &7izc S m  Line S@ S h p i x  v Fay.140 His Honour's 

statement of principle was adopted by a majority of the High Court in V d  v 

Mulnldru Flw Mills,141 and has been confirmed in subsequent cases.14' Most of the 

subsequent cases have made refinements to the principle formulated by Deane J. 

Deane J's formulation accepted the traditional proposition that the discretion to 

decline jurisdiction is based on whether the defendant can show that continuation 

of the action in the forum would be vexatious or oppressive to him or her. 

138 The Australian principle is not accurately described as forum non conveniens, but that is 

how it is described by the High Court. See &nit (1988) 165 CLR 197 at 249-50. 

139 [I9871 AC 460. 
140 (1988) 165 CLR 197. This was the first decision of the High Court on forum non 

conveniens since 1908: M u d i m  Imwam Co L td v G k d q  H u r b  Tmt GmP?il;sssiolaws (1908) 6 CLR 

194. 
141 (1990) 171 CLR 538 (referred to as 'Voth'). 

Hemy v Hemy (1986) 185 CLR 571 at 586-7 ('Hemy'); CSR, Dow Jm & Ckpuny Iw v 

Gkdn& (2002) 210 CLR 575 at 596 ('Gut&'); Rmdt  vZbu?g (2002) 210 CLR491 at 503. 



1. Development of the principle of forum non conveniens 

The Austdan principle of forum non conveniens was fashioned by reference, 

and in reaction, to then recent clarifications of the English principle. It is therefore 

necessary briefly to outline the English principle as it existed at the time h n i c  was 

decided.143 In S p i l d  M a d i m  Corpoation vGm&, the House of Lords held that a 

stay should only be granted if the defendant could show clearly or distinctly that 

there is another forum of competent jurisdiction which is more appropriate to hear 

and determine the substantive dispute than the courts of the forum14" The 

alternative forum is that 'in which the case may be tried more suitably for the 

interests of all the parties and the ends of justice."45 In determining the relative 

appropriateness of the available forums, the court should refer to connecting 

factors, including 

not only factors affecting convenience or expense (such as availability of 

witnesses) but also other factors such as the law governing the relevant 

transaction . . . and the places where the parties respectively reside or carry on 

However, even if the defendant is successful in showing that there is another 

more appropriate forum, the court may still decline to grant a stay if the plaintiff can 

show that 'there are circumstances by reason of which justice requires' that the 

143 The focus of this thesis is on the Australian law, and so I do not consider in detail 

subsequent modifications to the English ~ r i n c i ~ l e  of forum non conveniens, particularly the changes 

made by the House of Lords in W ( y  v R l 2  Corpoutionpk [I9981 AC 854 and Lubbe v G p p k  

[2000] 1 WLR 1545. For a discussion of those modifications, see Briggs, above n 50 at 94-7, and 

Collier, above n 63 at 92-4. 

144 S p i l d  M~~rih'm CorpoutiOn v Cizmulex Ltd [I9871 AC 460 at 476 (referred to as ' S p i l d ) .  

145 Ibid at 476. 

146 Ibid at 478. 
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proceedings should not be stayed.147 Such circumstances include the existence of 

legitimate personal and juridical advantages to the plaintiff of litigating within the 

forum The advantages to which Lord Goff referred were procedural, including 

damages, discovery procedures, the availability of interest on awards of damages, 

and limitation periods.148 

Lord Templeman, with whom other members of the House of Lords agreed,149 

reflected on the difficulties in identlfylng the factors relevant in determining 

whether to decline jurisdiction, and the weight to be given to each in any particular 

case. He concluded that 

the solution of drsputes about the relative merits of trial in England and trial 

abroad is pre-eminently a matter for the trial judge. . . . I hope that in future 

the judge d be allowed to study the evidence and refresh hLS memory of the 

speech of my noble and learned friend Lord Goff of Chievely in this case in 

the quiet of ~ L S  room without expense to the parties; that he will not be 

referred to other decisions on other facts; and that submissions will be 

measured in hours and not days. An appeal should be rare and the appellate 

court should be slow to intervene.150 

LL Dam J's f d t h  $the forum non cxmemk pnpnnnple 

In Ckmnic, a majority of the Court held that the English principle of forum non 

conveniens should not be adopted in Australia.l5' Deane J, whose approach has 

147 Ibid at 478, see also at 476. 

148 Ibid at 482. 

149 Ibid at 465 (Lord Griffiths), 466 (Lord Mackay). 

150 Ibid at 465. Deane J referred to this statement with approval in h n i c  (1988) 165 CLR 197 

at 251. 

151 (1988) 165 CLR 197. This was the view of Brennan, Deane and Gaudron JJ. Wilson and 

Toohey JJ dissented, holding that the English approach should be applied. 



been adopted and applied by majorities of the High Court in subsequent cases,152 

commenced with the 'prima facie right' of a plaintiff 'who has regularly invoked the 

jurisdiction of a competent court ... to insist upon its exercise and to have his claim 

heard and determined.'153 He regarded this as a fundamental right which may be 

abrogated by legislation only if the legislation does so in clear words.154 

The discretion to decline jurisdiction depends on the defendant showing that 

continuation of local proceedings would be oppressive and vexatious to him. 

Deane J modified the traditional principle by stating that oppression and vexation 

do not necessarily connote moral delinquency on the part of the plaintiff, but rather 

refer to the objective effect on the defendant of allowing proceedings in the forum 

to continue. Deane J defined oppression to mean 'seriously and unfairly 

burdensome, prejudicial or damaging', and vexatious to mean 'productive of serious 

and unjustified trouble and hara~sment'.'~~ 

The power to decline to exercise jurisdiction 

should only be exercised in a clear case and the onus lies upon the defendant 

to satisfy the local court in which the particular proceedings have been 

instituted that it is io  inappropriate a forum for their determination that their 

continuation would be oppressive and vexatious to him156 

If the defendant can show that the local court is 'a clearly inappropriate forum' 

and that there is a competent tribunal in another country, it necessarily follows that 

continuation of proceedings in the forum would be oppressive and vexatious, and 

152 V d  (1990) 171 CLR 538 at 564-5, confirmed in Hemy (1996) 185 CLR 571 at 587, CSR v 

C i p  (1997) 189 CLR 345 at 390-391 and GUDZ& (2002) 210 CLR 575 at 596. 

153 &mi (1988) 165 CLR 197 at 241,243 and 252. 

154 Ibid at 241. 

155 Ibid at 247. 

156 Ibid at 248. 



the forum court should therefore decline to exercise jurisdiction.15' Deane J stated 

that Lord Goff's reference to connecting factors and legitimate advantages and Lord 

Templeman's reference to the need to expedite stay applications were helpful in 

resolving a jurisdictional dispute under the Australian principle.158 

It is difficult to see why Deane J thought that factors relevant to a balancing 

exercise concerned with identifying connections to a number of forums, with a view 

. . 
to determmmg on balance which forum is more appropriate, could be relevant to 

deciding whether the local forum is clearly inappropriate. The only way to explain 

this satisfactorily is if Deane J's test was actually the same as the English test, except 

that a greater number or a greater weight of connections was required to show that 

a stay should be granted. Although Deane J was at pains to distinguish his 

formulation from the principle articulated in Spillddz, he wrote that the exercise of 

the power to decline jurisdiction 'involves a subjective balancing process'.159 A 

balancing process would only be required if the analysis followed the English 

principle. Thus, Deane J's formulation can be seen to be close to Lord Goff's 

statement of the principle in Spillddz. 

Deane J was sanguine about the discretionary nature of the power to decline to 

exercise jurisdiction, anticipating without qualms that decisions must be 'matters for 

individual judgment and, to a significant extent, matters of irnpression."60 However, 

one of the reasons that he refused expressly to adopt the English principle was that 

he considered that it unnecessarily widened the judicial discretion.161 

157 Ibidat248,ZO. 

158 Ibid at 251. 

159 Ibid at 247. 

160 Ibidat248. 

161 Ibid at 252. 



A majority in Cbznic felt that the doctrine of precedent weighed heavily against 

adoption of S p d d  in Australia.162 S p d d  had been preceded by a series of cases in 

which the House of Lords gradually developed the law on declining juri~diction.'~~ 

In comparison, Ckmic was the first case the High Court had decided on declining 

jurisdiction since 1908. It is therefore unsurprising that the majority in &nic took 

such a cautious approach to the development of forum non c~nveniens.'~~ It is 

interesting that majorities in subsequent cases have retained such a traditional and 

narrow basis to the discretion to decline jurisdiction, particularly considering the 

extent of criticism that the present principles have e~0ked . l~~  

In subsequent cases, beginning with Vd, majorities of the High Court have 

repeatedly approved and applied the forum non conveniens principle formulated by 

Deane J in Cbznic,'66 although in most cases it has been somewhat refined or 

modified. 

162 Ibid at 241 (Brennan J); at 253 (Deane J); at 166 (Gaudron J). 
163 %Atkznhk Star [I9741 AC 436, M d h m  v R d m 1 ~ :  G h  Ltd [I9781 AC 795 and % 

AbidnDaw[1984]  AC 398. 

164 In S p i l k h ,  Lord Goff observed that the English principle had gradually evolved in a series 

of decisions of the House of Lords: [I9871 1 AC 460 at 475. 

165 See Richard Garnett, 'Stay of Proceedings in Australia: A Clearly Inappropriate Test?' 

(1999) 23 M e b w w  Unimity Law R&31; Adrian Briggs, 'Wider Still and Wider: The Bounds of 

Australian Exorbitant Jurisdiction' [I9891 Lh$ Mani im a d  Conmwcjzl Law @n&y 216; Lawrence 

C o h s  'The High Court of Australia and Forum Conveniens: A Further Comment' (1989) 105 Law  

@n&y R&364; Michael Pryles, 'Judicial Darkness on the Oceanic Sun' (1988) 62 A urtralian Law  

Jd 774. For critical judicial views, see Z h %  (2002) 210 CLR 491 at 524-5 (Kirby J) and 564 

(CallinanJ). 
166 Brennan J agreed with the test proposed by the majority: Vorh (1990) 171 CLR 538 at 572. 

Toohey J dissented, adhering to the view he and Wilson J adopted in &mi, that the more 

appropriate test should be applied: ibid at 590. 
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Majorities of the High Court in Vosh, H q  v H q ,  CSR v C i p ,  Rmult v Zhqg 

and D m J m  v Gimd adopted and applied Deane J's statement of the forum non 

conveniens principle.167 The plaintiff has a right to the hearing and determination of 

proceedings, which the court is obliged to provide, unless the court is clearly 

inappr~priate.'~~ The majority in V d  thought that the court's obligation to provide 

a hearing and determination of proceedings probably prevented them from 

adopting the English principle of forum non c~nveniens.'~~ In Vosh and H q  the 

court specifically confirmed that the connecting factors and the legitimate personal 

or juridical advantages referred to by Lord Goff in S p d d  should be applied in 

determining whether the forum was clearly inappropriate.170 

The majority in V d  enthusiastically affirmed Lord Templeman's counsel in 

S p d d  that decisions in relation to declining jurisdiction should be made quickly 

and on the basis of concise submissions. Their advice to primary judges has been 

influential, and bears repeating at length. 

There may well be circumstances in which the prirnary judge may conclude 

that it is desirable to give detailed reasons balancing the particular weight to be 

given to the presence or absence of particular connecting factors and 

explaining why the local forum is or is not a clearly inappropriate one. 

Odmnly, however, it will be unnecessary for the primary judge to do more 

than briefly indicate that, having examined the material in evidence and having 

16' CSR v C z p  (1997) 189 CLR 345 at 390-1; Rmdt v ,ZZhdrq: (2002) 210 CLR 491 at 502-4; 

Gzdmd (2002) 210 CLR 575 at 596. 

16* h m i  (1987) 165 CLR 197 at 241; Voth (1990) 171 CLR 538 at 554; H q  (1996) 185 

CLR 571 at 588-9. 

169 That is, that the obligation may still apply if the court was 'appropriate or not 

inappropriate': Voth (1990) 171 CLR 538 at 559-60. 

Voth (1990) 171 CLR 538 at 564-5; H q  (1996) 185 CLR 571 at 587. 



taken account of the co~npeting written and oral submissions, he or she is of 

the view that the proceedings should or should not be stayed on forum non 

conveniens (i.e. "clearly inappropriate forum") grounds.171 

Regrettably, their Honours do not give any reason for promoting this approach. 

As explained below, it fails to recognise the significance of jurisdictional disputes in 

international litigation. Although applications for a stay of proceedings are 

interlocutory, they should not be treated as insignificant. The majority in Rmdt  v 

Zbax recognised this, observing that such applications 'may consume what appears 

to be excessive time and expense',"2 but they did not go so far as to overrule the 

direction in V d .  

Later cases have clarified and developed a number of issues which arose in 

Deane J's judgment in &mi. First, while the majority in V d  agreed that 'there is 

an obligation on the domestic courts of this country to exercise jurisdiction which is 

conferred on them', they emphasised that the obligation does not apply if the' forum 

is clearly inappropriate.173 Relatedly, in several cases the Court has noted the 

plaintiff's right to have jurisdiction which is properly invoked exercised, but has 

stressed that this right should not be given too much weight.174 Second, the 

majority in V d  held that the identification of an alternative forum is a relevant 

. . 
factor in determmmg whether the local fonun is clearly inappropriate, but is not a 

precondition to staying local pr0~eedings.l~~ Third, in V d ,  the majority stressed 

171 Voth (1990) 171 CLR 538 at 565, emphasis added. 

(2002) 210 CLR 491 at 519. 

173 V d  (1990) 171 CLR 538 at 559. 

174 Ibid at 566; Hway (1996) 185 CLR 571 at 589 (the significance of the right varies between 

different cases - in some cases, it only implies that the onus of showing that the court is clearly 

inappropriate lies on the defendant). 

175 Voth (1990) 171 CLR 538 at 558. 



that the test focuses on whether the local forum is clearly inappropriate and does 

not involve a comparative evaluation of the merits of litigation in the local and 

foreign ~ 0 u r t s . l ~ ~  Fourth, in V d ,  the majority acknowledged that the governing 

law is a 'very significant factor ... but the court should not focus on that factor to 

the exclusion of all others."77 In Renadt v Z h d ~  the majority affirmed this, noting 

the significance of the governing law but also that a court will not be clearly 

inappropriate merely because foreign law was indicated as the governing law.178 In 

Zhdr$ the majority thought that in practice 'choice of law questions tend to be 

decided in interlocutory processes before 

The majority in V d  observed that the English principle required the court to 

conduct a comparative evaluation of the merits of foreign and local forums, rather 

than to focus on the local forurnlsO One reason the majority preferred Deane J's 

formulation to the English principle was that they thought the local court was better 

qualified to perform the latter task Indeed, they felt that 'powerful policy 

considerations', similar to the policy behind the court's lack of jurisdiction to 

enforce foreign governmental interests, militated against local courts deciding the 

appropriateness of foreign courts.181 

Contrary to V d ,  which makes it plain that the principle of forum non 

conveniens should not involve a comparative evaluation, the majority in Akdi 

176 The majority in Rmdt vZhq also emphasised this point: (2002) 210 CLR 491 at 520- 1. 

177 Voth (1990) 171 CLR 538 at 566. 

178 Rmdt v ~ h d ~  (2002) 210 CLR 497 at 508 (relevance of governing law) and 521 (governing 

law is not decisive). See also Cut& (2002) 210 CLR 575 at 608 (significance of the governing law). 

179 Rmdt vZhq (2002) 210 CLR 491 at 519. As I show in the following chapter, in many 

cases the courts do not expressly identify the governing law in jurisdictional disputes. 

180 Voth (1990) 171 CLR 538 at 558-9. 

'81 Ibid at 559, referring to A - k d  ( U q  v Heimnn Pdishers A ~trdid Pry Ltd (1988) 

165 CLR 30. 



determined that a stay of proceedings should not be granted because 'an 

overwhelming balance of considerations' favoured proceedings in New South Wales 

rather than England.182 Their Honours did not explicitly state what principle they 

were applying, but it must have been forum non conveniens. The majority in 

Rmult v Z h a q  clarified whatever uncertainty had been created by A kui, reiterating 

that in Australia the forum non conveniens principle is 'not a question of striking a 

balance between competing considerations', but rather requires the applicant for a 

stay to show that local proceedings would be oppressive or vexatious.1s3 

2. The principle of forum non conveniens in summary 

The principle takes the form of very loosely confined discretion. The majority in 

Henry surnmarised the indeterminate nature of the principle, stating that 'the 

question whether Australia is a clearly inappropriate forum ... depends on the 

general circumstances of the case, taking into account the true nature and full extent 

of the issues involved."s4 The only explicit guidance as to the operation of the 

discretion is given by the connecting factors mentioned by Lord Goff in Spilizh, 

including the existence of a 'legitimate' personal or juridical advantage to the 

plaintiff, specifically endorsed by Deane J and subsequently by the majority in Vd. 

However, these factors are neither exhaustive of relevant considerations, nor are 

courts bound to identify them. The High Court cases offer little guidance as to the 

respective weights to be given to different factors.lS5 It is difficult to predict with 

182 Akai (1996) 188 CLR 418 at 448. 

183 Rmdt v Z h q  (2002) 210 CLR 491 at 520-1. Kirby and Callinan J take the view that a 

balancing exercise is appropriate; this is probably because they held that the defendant was required 

to show that the court was 'inappropriatey, giving effect to the language of the rules of court: at 546- 

8 and 568. 

184 H e q  (1996) 185 CLR 571 at 593. 

185 Deane J confessed to this in proposing the test in Chnic. (1988) 165 CIdR 197 at 248. 
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certainty what will be the outcome in any given case, aside from noting that it will 

be difficult for the defendant to discharge the onus of showing that litigation in the 

forum will be oppressive or vexatious to him or her. 

3. The role of discretion in forum non conveniens 

The modem doctrine in Australia rests on a high level of judicial discretion. This 

has been criticised as being creative of uncertainty, which makes it difficult 

accurately to advise clients on jurisdictional matters, and hence to facilitate 

settlement negotiations.186 Robertson wrote that 

Too much judicial discretion is bad because it leaves the lawyers in the dark, 

causing us to give poor advice and to file expensively wasteful lawsuits and 

jurisdictional challenges; because it tends to prevent justice's being "seen to be 

done"; and because vesting government officials with substantial powers the 

exercise of which they are not obliged to explain is such an essentially 

undemocratic ideal. When judges have too much jurisdiction-declining 

bcretion, they will inevitably not put in the hard work necessary to formulate 

and apply sensible jurisdictional rules.187 

Deane J acknowledged in &nic that discretionary rules create uncertainty which 

is likely to lead to litigation.la8 In &nic, Brennan J argued that a broad discretion is 

186 Peter Muchlinski, 'Corporations in International Litigation: Problems of Jurisdiction and 

the United Kingdom Asbestos Cases' (2001) 50 Interrutid a d  C h p r a t i z  Law @&y 1 at 11; 

AG Slater, 'Fwumnon Conzwaenr: A View from the Shop Floor' (1988) 104 Law @&y Rezim554; 

David Robertson, ' F m  m Conzwaenr in America and England: "A Rather Fantastic Fiction"' 

(1987) 103 Law@&yReziezer398 at 424. 
187 Robertson, ibid at 424. Robertson's comments were made in the context of his criticism of 

the United States principle of forurn non conveniens, which differs from the Australian principle, but 

his criticism of excessive, unconstrained discretion applies equally to the Australian principle. 

'88 QmniC (1988) 165 CLR 197 at 254. 



inappropriate, particularly where it is governed by reference to such indeterminate 

considerations as 'the interests of the parties' and the 'ends of justice'.lS9 

4. The nature of jurisdictional disputes 

Judicial concern with the costs and uncertainties involved in resolving 

jurisdictional disputes has led, not to the statement of more specific principles, but 

rather to an exhortation that jurisdictional disputes should be resolved on affidavit 

evidence,190 with minimal submissions, and that judges usually need not give reasons 

for their decisions.191 The parties must resolve preliminary jurisdictional points not 

only in order to know where they will litigate, but more importantly in order to 

conduct settlement negotiations. Collins stated recently that 

A tendency in some (but by no means all) judicial quarters to deprecate 

satellite litigation about where disputes should be decided overlooks the point 

that in many cases the results of that satellite litigation determines whether a 

case is to be fought at all.192 

Judges not uncommonly note that they have been unable to follow the direction 

of the majority in Vd. Rolfe J stated that his experience of applications to stay 

local proceedings 'has been that such applications are vigorously fought and, even 

with the best will in the world to restricting the time a case takes, they do not seem 

189 Ibid at 238. 

190 Slater noted that applications for stays of proceedings are often determined on affidavit 

evidence. He said that 'In considering the principles which should govern such applications, 

however, the limitations of affidavit evidence have often been underestimated or overlooked 

altogether': above n 186 at 568. In Renzdt v Z h a q  the issues were determined on the basis of 

affidavit evidence. Onlyone deponent was cross-examined: (2002) 210 CLR491 at 500. 

191 See above nn 150 and 171. 

192 Collins (gen ed), above n 4 at xvi. 



to proceed as [the majority in Vosh] contemplated.'193 This is even more 

pronounced in appeals, which often take months for the court to determine. For 

example, Rmult v Zhq was heard in the High Court on 8-9 August 2001. The 

court's decision was not handed down until 14 March 2002. The majority in Rmult 

vZbuqq recognised that stay applications may 'consume what appears to be excessive 

time and expense, but they are a consequence of the reach of the "long arm" 

jurisdiction enjoyed by Australian courts."94 Unfortunately, they did not suggest 

how these problems might be addressed - indeed, they seemed rather resigned to 

them. Regrettably, having recognised that jurisdictional disputes may not be easily 

disposed of, the majority did not take the opportunity to over-rule the direction in 

V d  that primary judges need not give reasons for their decisions. 

Applications for stays of proceedings are of a different character to other 

interlocutory applications. There is a considerable body of overseas evidence to 

suggest that in most cases the parties do not litigate beyond the jurisdictional stage. 

Robertson's survey of the outcome of successful stay applications in international 

cases commenced in United States courts showed that most cases did not continue 

to trial.195 He concluded that 'forum non d is so frequently outcome- 

determinative that it is unseemly for judges to pretend ~therwise.''~~ In England, 

the Commercial Court Working Party stated that in the Commercial Court 'there are 

very many cases that involve forum d issues. Many cases are principally 

concerned with this point, and are resolved by the parties once jurisdiction issues 

193 b g r u  I m t d  Fwtilizer Cb v L $ I m t m  Pty Ltd (1997) 141 FLR 124 at 161. 

194 R m d t  vzbarg (2002) 2 10 CLR 49 1 at 5 19. 

195 Robertson, above n 186 at 418-20. 
196 Ibid at 428. See also at 420. 



have been decided'.19' English judges have made similar observations in a number 

of 

If jurisdictional disputes are so significant, then applications for stays of 

proceedings should not be dealt with expeditiously, but rather on a comprehensive 

consideration of the available evidence. Rolfe J stated that 

It is ... necessary to remember that seekrng to truncate the hearing, if that is 

what is to be done, rnay lead to the assertion that submissions have not been 

fully or properly considered, or matters upon which the judgment depends 

were not argued.199 

Judges should be required, as in other important cases, to give reasons for their 

decision. The importance of such applications should also be reflected in a general 

availability of appeals. Proposed reforms in Chapter Eight take these requirements 

into account. 

5. Setting aside and staying proceedings under the Rules of Court 

The majority in Agr vHpk stated that in applications to set aside service or to 

stay proceedings under the ides of court, it was wrong exhaustively to define the 

grounds on which an applicant might succeed.2w The three grounds to which they 

197 Memorandum of 16 February 1996, cited in Adrian Briggs and Peter Rees, Cid J~~ 

u d  Judgwm~~ (2nd ed, 1997, LLP) at 194, footnote 36. 

198 7he A1 Bumm [I9931 2 Lloyd's Rep 219 at 221; Spdkkz [I9871 AC 460 at 468-9 (Lord Goff 

citing the view of Staughton J at first instance that 'I suspect that what I am in fact deciding is not 

where the S p i l d  action will ultimately be tried, but whether a settlement will be reached against the 

background of litigation pending in England or of litigation pending in Canada'). 

199 h g r u  I Y T E W U ~  F d i z e r  C;b v L  z t f I m t m  @ Ltd (1997) 141 FLR 124 at 161. 

2m A p r  v H ~  (2000) 201 CLR 552 at 575. In Queensland, service must be set aside if 'service 

is not authorised' under the rule allowing service out of the jurisdiction: r 126 UCPR This has been 

held not to require consideration of any other factor, for example whether the court is clearly 

inappropriate: B d  v A m w  P& Inc [2000] QSC 379 at [8]. 



referred were that the claim did not come within the rules enabling service out of 

the jurisdiction; that the court is an inappropriate forum; and that 'the claims have 

insufficient prospects of success to warrant putting an overseas defendant to the 

time, expense and troubley of defending them.201 In order to succeed the defendant 

need only establish one of these grounds, but the majority stated that the third 

ground will only be relevant if the court finds that the second ground is not satisfied 

- that is, if the court is not inappropriate.202 

. . 
The majority in Agr vH@ stated that in d e t e m g  as a matter of construction 

whether the case came within one of the heads under which service ex iuris was 

permitted, it was improper for the court to evaluate the strength of the plaintiff's 

case. This issue is to be determined only by reference to 'the nature of the claim 

mhich is made."03 The test is whether the claim is one 'in which the plaintiff dl+ 

that he has a cause of action which, d r g  to t h e  d&th' falls within the 

particular head of jurisdiction under the rules.204 

201 A g r  vH@ (2000) 201 CLR 552 at 575. The third ground adds to the grounds identified as 

relevant in these applications by the majority in Voth (1990) 171 CLR 538 at 564. The third ground 

is not controversial as the court would always have such a power. These three issues are all required 

to be addressed in England for the purpose of deciding whether leave to serve ex iuris should be 

granted: S m u r  Fur E a t  Ltd vBu& MuAazi J& Ishmi Iran [I9941 1 AC 438 at 454-5. 

202 A g r  v H@ (2000) 201 CLR 552 at 575. The majority appears to contradict itself in this 

regard by saying that it was 'necessary only to deal with the last of the [three] bases' on which service 

might be set aside or jurisdiction might be declined, apparently because the defendant's submissions 

focused on this point: ibid at 575. They then stated that the third issue is only relevant once it is 

determined that the court is not an inappropriate forum for trial (an issue they had just stated that it 

was not necessary to address): ibid. 

203 Ibid at 573. 

204 Ibid at 573. The majority stated that often the statement of claim would 'reveal all that is 

necessary to know to assess whether a plaintiff's claim is of the requisite kind' but that if this were 



With respect, when taken in combination with some of the very wide grounds 

under which the rules allow service ex iuris, this requirement unjustifiably facilitates 

the plaintiff's ability to take advantage of the rules and to put the defendant to 

trouble and expense. This approach may be contrasted with that of the House of 

Lords, who held in Semxsar Far East L td v Bank Mahazi J d o e m i  IsHmi Iran that the 

plaintiff must show a good arguable case that the claim fell within one of the 

paragraphs of the rules allowing service ex iuri~.~O~ 

b. lEktkr the awt is an i e t e  formm 

Rules of some of the superior courts in Australia specifically empower courts to 

stay proceedings and set aside service on various grounds related to forum non 

convenien~.~~~ The rules do not purport to provide an exhaustive statement of the 

circumstances in which proceedings may be stayed or service set aside. 207 y., - ere is 

little similarity in the wording of the rules in different jurisdictions. In Victoria, one 

of the permissible grounds for granting a stay is where 'Victoria is not a convenient 

forum'.208 In New South Wales, the court may stay proceedings if the forum is 

simply 'inappropriate.'209 Although these Rules on their face impose a less onerous 

not so 'some evidence' might be required to show that the claim came within the relevant rule: at 

574. 

205 Saamur Fur E a t  L td v Bud Murkuzi Jowholm' Iskzm' Iran 119941 1 AC 438 at 452. 

206 In most superior courts, the rules allowing the court to stay proceedings do not specifically 

refer to forum non conveniens grounds: see for example F&d Coznt R& 1979 (ah)  020  r 2(1) 

('FQI'), High Coznt R& 19J2 (Cth), 026 r 18(2), Urnjbnz. Cid P& R& 1999 (Qld) r 171 (1). In 

these cases, the common law principle of forum non conveniens would apply. 

207 Mu& Hddtrg L td vNtppon C& Azrstrdia (2000) 175 AT;R 36 at 39. 

208 Supem Coznt ( k d  Cid P d )  R& 1996 (Vic) r 7.05 (2) (b) . 
209 R& &the Supem Coznt (NSW) Part 10 r 6A(2) (b) . The Federal Court Rules give the court 

the power to stay proceedings where service has been made out of the jurisdiction, but the court's 

discretion is not confined by the rules: FCR 0 9 r 7(1). 



test on the defendant, they have been treated as merely restating the common law 

principle of forum non con~eniens .~~~ 

The High Court in Agr v H@ referred to this basis for an application to set 

aside service or stay proceedings in passing. They declined to address the question 

whether the New South Wales rules of court, which refer to the 'inappropriateness' 

of the forum, impose a different test to that applicable at common law?" This 

question arose directly in Rmult The majority held that 

the same concepts and considerations necessarily inform the test of 

"inappropriate forum" in [the Rules of the New South Wales Supreme Court] 

as inform the "clearly inappropriate forum" text adopted in Voth. And 

because the ultimate consideration is the prevention of injustice, they inform it 

in the same way213 

In other words, the majority held that there was no difference between the test 

under the Rules and the test at common law. Kirby and Callinan JJ, in separate 

judgments, strongly disagreed. In their view, the legislative principle must govern?14 

Kirby J wrote that 'to the extent that there is a difference between the [legislative] 

text and [prior judicial] utterances, it is a rudimentary mistake for the decision-maker 

to start from the presumption that the difference is unintended or f i s  

210 Gmn& v Dow Jm Im [2001] VSC 305 at [104], Ed& v  Ddkz H w  Gqwrdtion [2000] VSC 

513 at [9]. 

211 (2000) 201 CLR 552 at 575. 

212 (2002) 210 CLR 491. 

213 Ibid at 503. This was applied by the New South Wales Court of Appeal in Union Shzppi~ 

NZ Ltd vM-n (2002) NSWLR 690 at 734-5. 

214 Rmdt v Z h ~  (2002) 210 CLR 491 at 542-4 (Kirb~J), at 562-3 (Callinan J). 
215 Ibid at 544 (Kirby J). See similarly Callinan J at 563. Kirby J repeated this point in Gut& 

(2002) 210 CLR 575 at 640- 1. 



Honour stated that the duty of judges is 'to obey the written laW',216 that the 

difference in the wording of the Rule and the common law test of forum non 

conveniens was significant, and that the Rule should 

Callinan J pointed out that 'the word "inappropriate" must have been 

deliberately chosen by the rule makers ... had they intended a test of vexation and 

oppression, then they could and should have said so.'218 The minority position of 

Kirby and Callinan JJ is clearly correct.219 If the defendant relies on a statutory 

provision which is expressed differently to the common law principle, the court 

must apply the statutory provision. It is not relevant that the court's power to grant 

the stay is not limited to the circumstances stated in the statutory provision. The 

courts are unlikely to be so dismissive of a material difference between the language 

of a common law rule and a rule stated in primary legislation.220 

216 (2002) 210 CLR 491 at 543. 

217 Ibid at 544. See similarly Callinan J at 563. 

218 Ibid at 565. 

219 Adrian Briggs, 'The Legal Significance of the Place of a Tort ( R e  N a M  h Usim Rmult 

S A  vZhdrSi,' (2002) 2 Oxford UnimiLy (2mrwmdtb L a w J d  133 at 139-40. 

220 The cross-vesting legislation states the principle for transferring proceedings to another 

court in terms which resemble the Spilzdz test more closely than the V d  test. The cross-vesting 

legislation requires that proceedings are transferred if another court is 'more appropriate', or where a 

transfer is 'in the interests of justice': JmidhimgfCourts (Cms-V~t id  ACT 1987 (Cth) s 5(1) and (2). 

The leading case on the interpretation of the relevant provision of the cross-vesting legislation 

established that the difference in the wording of the statutoryprinciple and the common law rule was 

significant, and that the statutory principle required the court to apply a test more akin to S p d d  

than to V d :  Badzinrert A G  vS& (1988) 14 NSWLR 711 at 728. For a full discussion of these 

provisions, see Chapter Seven at Part I11 A. 



This ground adds to the grounds specifically articulated as being relevant to the 

question whether to stay proceedings in Vd.221 The defendant may apply for a stay 

on this ground in any proceedings. The majority in Agzr vH$ held that the same 

test was relevant in applications to set aside service and to stay proceedings as apply 

in an application for summary judgment in a domestic case.222 Their Honours 

acknowledged that it might be difficult in some cases to determine this question 

from the pleadings, but found that it was possible to do so in Agzr vH$.223 

B. PamLfel fitiga tion 

In H q ,  the High Court held that applications for a stay involving parallel 

litigation are to be determined by reference to the principles established in V d .  

  ow ever, the two decisions of the Court involving such applications have 

introduced factors which differ substantially from those relevant to other stay 

applications. In H q  the High Court introduced a number of factors which require 

the court to undertake a comparative analysis which is incompatible with the usual 

forum-centric approach to forum non conveniens. In CSR v Cip,  the Court 

focused heavily on the availability of a particular remedy in the foreign court, which 

differs from the approach proposed in H q  to dealing with parallel proceedings, 

and from the forum-centric approach required under the V d  principle. 

221 It is consistent with the practice in England in relation to granting leave to serve out, where 

once the court's jurisdiction is established, 'a separate question ... as to the merits of the plaintiff's 

claim' arises: S m a r  Far E a t  Ltd vBa& MaAazi Jh Ishni Iran [I9941 1 AC 438 at 454-5. 

222 (2000) 201 CLR 552 at 576. 

223 Ibid at 577-8. 



In Hq, the applicant sought a dissolution of his marriage and orders as to 

distribution of property. At the time proceedings were initiated in Australia, related 

proceedings were on foot in another jurisdiction. The Court held that the normal 

principle of forum non conveniens applies in family law proceedings.224 The 

existence of parallel proceedings in relation to the same issue gives rise to a prima 

facie presumption that the proceedings which were commenced second in time are 

vexatious and 0~~ress ive .2~~ This factor should not on its own determine whether 

the local court is clearly inappropriate, but is 'highly relevant' in that 

determinati~n.'~~ The majority identified a non-exhaustive list of factors which 

should 'properly' be taken into account in determining whether the local court is 

clearly inappropriate in a dispute arising from a matrimonial relati~nshi~?~' All of 

the factors require a comparative evaluation of litigation in the forum and in the 

foreign court, which is incompatible with the fundamental basis of the forum non 

conveniens principle?28 The majority recognised this in a footnote," but did not 

explain why they introduced comparative factors. One might argue that the factors 

listed are of general relevance in determining stay applications, as only one of the 

factors is applicable only to matrimonial disputes and most factors would be 

potentially relevant to all stay applications (not just those involving parallel 

224 Heray (1996) 185 CLR 571 at 577 Prennan J). The majority did not specificdy address 

themselves to this issue but they did apply the normal rules applicable to a stay ibid at 587 and 591. 

225 Ibid at 591. 

226 Ibidat590-1. 

227 Ibidat592. 

228 This point was made forcefully by Brennan CJ in Heray (1996) 185 CLR 571 at 581. 

229 Ibid at 592, note 68, which states 'Note, however, the statement in the majorityjudgment in 

Voth vMunildru Flaw Milk Pty Lrd (1990) 171 CLR 538 at 558, to the effect that Australian courts 

should not concern themselves with "an assessment of the comparative procedural or other claims 

of the foreign forumn.' 



litigation). This list of factors therefore rray be seen to have added some flesh to the 

principle of forum non conveniens, although it has not been treated as relevant in 

other non-family cases, or by other commentators. In Rertzult v Z h u q  the majority 

reaffirmed that the relevant inquiry is not a comparative and did not refer to 

Hemy. Therefore these factors at present are not relevant in stay applications which 

do not involve parallel litigation in matrimonial disputes. 

The specific factors to which the majority referred as being relevant to litigation 

between spouses 'with respect to their marital relationship' areZ3l 

a) whether the orders of each court would be recognised in the other 

jurisdiction. This factor is not in principle relevant only to lis alibi pendens 

cases, or to disputes concerning marital relationships. It is not referred to in 

previous cases on declining jurisdiction. The general approach to this issue is 

that enforcement of orders may be a problem for the plaintiff but is not a 

. . 
matter with which the courts should concern themselves in deternxtung 

whether they should decline jurisdiction. 

b) which court can most effectively and completely resolve the issues in 

dispute. In principle, this factor is not limited to parallel litigation cases, nor to 

cases involving marital relationships. TJVhile it could be argued that this is the 

overall objective of the English forum non conveniens principle, it is not the 

focus of the present Australian principle. 

c) the order in which proceedings were commenced. This factor is only 

relevant to lis alibi pendens cases, although not only to disputes arising from 

230 (2002) 210 CLR 491 at 520- 1. 
231 H e q  (1996) 185 CLR 571 at 592-3. 
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marital relationships. This consideration has the unfortunate propensity to 

encourage races to the filing and to discourage settlement. 

d) the stages which litigation has reached in each jurisdiction. This factor is 

only relevant to lis alibi pendens, although not only to matrimonial disputes, and 

may be related to the previous factor. 

e) the costs the parties have incurred in each jurisdiction. This factor is 

relevant only to cases involving lis alibi pendens, although not merely to 

matrimonial disputes, and will usually be directly related to the previous factor. 

f) the connections between each forum and the parties and their 

relationship. This factor is not specific to cases involving parallel litigation; the 

connecting factors referred to by Lord Goff in S p d d  include the parties' place 

of residence or business. The connection between the parties' relationship and 

each forum is mainly relevant in disputes arising from marital relationships; 

most areas of private law are not conceptualised in terms of the relationship 

between the parties.233 

g) the parties' ability to participate in proceedings in each forum. This factor 

is not necessarily limited to cases of parallel proceedings. This factor is 

sometimes expressly referred to.234 

232 Peter Nygh, 'Voth in the Family Court revisited: the High Court pronounces forum 

conveniens and lis alibi pendens' (1996) 10 Am~riidn F a d y  L a w J d  163 at 170. 

233 Although contract can be understood in this sense, the location of the contractual 

relationship has not been applied per se in jurisdictional disputes. For an application of relational 

contract theory to international tort, see Michael J Whincop and Mary Keyes 'Economic Analysis of 

Conflict of Laws in Tort Cases: Discrete and Relational Torts' (1998) 22 M h  Unizeysity Law  

Reziew370. 

234 R m u l t  vZhq (2002) 210 CLR 491 at 549-50,569-70. 



In principle, factors a), b), f )  and g) are relevant in all applications to stay 

proceedings. Reference to these factors would allow the court to take a broader 

view of the controversy as a whole, rather than merely focussing on the local 

litigation, as is required under the Australian forum non conveniens principle. This 

is a more liberal and cosmopolitan approach to resolving jurisdictional disputes, 

although it assumes that the grounds on which jurisdiction is established in both the 

local and foreign forum are sound. 

1. Determining whether foreign and local proceedings are concerned with 

the same issue 

The majority in H e r  stated that differences in procedure, in substantive law, 

and in remedies are to be expected between legal systems. They held that the court 

should take a broad and substantive view in deciding if the same controversy was at 

the heart of litigation in each f0rum.2~~ The majority in CSR v C i p  took a different 

approach. This case involved parallel litigation in the United States District Court 

and the New South Wales Supreme Court. CSR claimed against Cigna and other 

companies in the United States District Court for various relief, including statutory 

damages for breaches of the S h n  Act. Cigna claimed in the New South Wales 

Supreme Court for a declaration of non-liability in relation to the relief sought in the 

United States proceedings and for an anti-suit injunction restraining CSR from 

continuing with those pro~eedings.2'~ CSR sought a stay of the New South Wales 

proceedings; it is this application which is presently relevant. 

235 H q  (1996) 185 CLR 571 at 591-2. 
236 Anti-suit injunctions concern the courts' attempts to control litigation in foreign forums; 

this issue is generally beyond the scope of this thesis. 



The majority in the High Court affirmed the principles established in V d 3 '  and 

in Hen#* relating to the resolution of a stay application where litigation is pending 

in another jurisdiction. However, they held that the principles established in Hemy 

do not apply to parallel proceedings if the issues in dispute in the two jurisdictions 

are different. This will be the case when the parties, the subject matter of the claim, 

the legal basis of the claim, or the relief available in each court are different.239 

When the issues are not the same, 'the question is not whether the Australian court 

is a clearly inappropriate forumy. The relevant inquiry is 'whether, having regard to 

the controversy as a whole, the Australian proceedings are vexatious or oppressive 

in the V d  sense of those terms'.240 The majority thus departed from the 

fundamental basis of Deane J's formulation - that if the forum is clearly 

inappropriate, this necessarily indicates that local proceedings are oppressive or 

vexatious. The majority's reference to the controversy as a whole requires the court 

to consider both foreign and local litigation. This is a significant shift awayfrbm the 

V d  principle. 

The majority in CSR v C i p  held that if a dominant objective of the party 

commencing proceedings in the forum was to prevent the other party from 

pursuing a remedy in the foreign court which would not be available in local 

proceedings, the local proceedings were oppressive and should be stayed.241 

Although the majority were at pains to distinguish the circumstances of Hemy, 

their attitude differs substantially from that of the majority in Hemy. The approach 

237 CSR v Cigm (1997) 189 CLR 345 at 390-1. 

238 Ibid at 399. 

239 Ibid at 399-400. 

240 Ibid at 400- 1. 

241 Ibid at 401. 



of the majority in CSR v C i p  facilitates manipulation of the outcome of 

jurisdictional disputes in Australia by a well-advised litigant. All that need be done 

to avoid litigation in Australia is to claim in foreign proceedings for a remedy not 

available in the forum. This problem was anticipated by the majority in Hemy, but 

the majority in C5R v C i p  took a more formalistic approach. This is not 

desirable.242 

2. Summary 

The professed view is that stays in cases where there is parallel litigation on foot 

in a foreign jurisdiction are to be resolved by reference to the same considerations 

as apply to forum non conveniens. However, in both Hemy and CSR v C i p ,  the 

High Court compared aspects of the local and the foreign litigation to determine if 

proceedings should be stayed. One might have speculated that the ramification of 

these decisions for stay applications not involving lis alibi pendens was that the 

court should engage in a comparative evaluation, similar to the English principle. 

However, in Rmdt  v Z h d q  the High Court affirmed that in normal stay 

applications, it was not appropriate to undertake a balancing exercise, and that the 

focus must be on the local 

The principles of declining jurisdiction are less coherent, in theoretical terms, 

than the principles of establishing jurisdiction. In some of the principles, 

particularly forum non conveniens, discerning underlying objectives is a difficult 

242 Adrian Briggs and Peter Rees, (2211 Jznishion and J u d ~  (3rd ed, 2002, LLP) at 264. 

243 RmdtvZh~g(2002)210CL,R491at520-1. 
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task Declining jurisdiction is dominated by the court's perception of its 

constitutional responsibility to apply mandatory substantive law of the forum, in the 

sense that the potential application of a mandatory rule should be determinative of a 

jurisdictional dispute. This responsibility only arises if the plaintiff invokes the 

forum's jurisdiction, and so the plaintiff's unilateral choice of forum is, intentionally 

or not, a significant value promoted by the principles on declining jurisdiction. 

Although the parties' consent to jurisdiction is relevant to declining jurisdiction, 

it is less important than in the case of establishing jurisdiction. The court takes a 

different attitude to submissions to and derogations from its jurisdiction. 

Derogating from the jurisdiction of the court, whether in favour of foreign litigation 

or arbitration, undermines the court's authority, and the width of the court's 

discretion to refuse to enforce contractual derogations because of its obligation to 

apply local public policy hints at the court's reluctance to enforce such agreements. 

Consent is by no means regarded as an unqualified good. Mutual consent is 

trumped by the application of public policy, although the state's ability to address 

potential evasion of local law is only activated by the plaintiff's choice to litigate in 

the forum. The court's authority is not threatened by subrnissions to its jurisdiction, 

and hence one would expect the court to treat them as prima facie enforceable. 

Strangely, submissions are addressed under the principle of forum non conveniens, 

rather than the principle applicable to derogations. 

The principle of forum non conveniens is heavily based on the plaintiff's right to 

have proceedings heard and determined. This right justifies placing the onus of 

showing that the local court is clearly inappropriate on the defendant, and justifies 

making the onus particularly difficult to discharge. The High Court has twice 

emphasised that the plaintiff's right ought not to be given too much weight. But the 
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principle endorsed in those cases is based on that right and gives effect to it. 

Therefore, the present principle protects the plaintiff's entitlement to have 

proceedings heard and determined in the forum of her or his choice. As I showed 

in the previous chapter, the limits on an individual's entitlement to commence 

proceedings imposed by the rules of establishing jurisdiction are not difficult to 

satisfy. 

The plaintiff's entitlement to a hearing is limited by the public interest in 

protecting the court's processes from being abused. Abuse of the court's process is 

defined by the effect of proceedings on the defendant. The state interest and the 

private interest are, therefore, equated - the jurisdiction is abused if continuation of 

proceedings would be oppressive or vexatious to the defendant. Deciding whether 

proceedings are oppressive or vexatious is in turn resolved indirectly, by considering 

. . 
whether the local court is clearly inappropriate. In determmng that question, the 

court may consider matters of convenience, expense, the personal connections of 

the parties to the state, the governing law, and legitimate advantages to the plaintiff 

of litigating in the forum These factors, which mainly concern the interests of the 

parties, on their face give equal weight to defendants' and plaintiffs' concerns. 

The personal connection of the parties to the forum may indirectly indicate state 

interests, for example, in protecting local residents, although this issue is seldom 

addressed directly. The governing law is mainly relevant to the state's interests.244 

The state has an interest in applying its own law to certain activities, especially 

244 It may also give effect to personal interests, as in contractual choice of law, where the 

parties have a wide freedom to select the law to govern their relation. 



where local legislation is applicable. It is also significantly easier and less costly for 

the court to apply local law than foreign 

Personal and juridical advantages are capable of being manipulated by the 

plaintiff and reference to these advantages may be seen as a tacit approval of forum 

shopping. Although personal and juridical advantages must be 'legitimate' in order 

to be considered, the Australian cases provide no criteria to determine whether an 

advantage is legitimate. Kirby P stated that 

sometimes the facility to select procedural advantages in different jurisdictions 

will help to overcome apparent injustices or inefficiencies of the local law. ... 

It may relieve parties of injustices h c h  appear to courts to be wholly 

unacceptable and unjust.246 

His Honour did not explain when this was tolerable. In Australia forum 

shopping is usually disparaged. If the policy of the law is against forum shopping, 

one might ask why a factor which irnpliedly sanctions and encourages is included in 

the calculus of interests. 

Unlike the principles of establishing jurisdiction, at least some of which recognise 

the interests of foreign states in resolving international disputes, the principles of 

declining jurisdiction are remarkably chauvinistic. This is especially true of forum 

non conveniens, which expressly denies the relevance of the features of alternative 

forums. This is one of the most serious flaws of the principle. It is absurd to 

attempt to resolve international jurisdictional disputes without considering the 

availability, if not the interests, of other forums. 

245 The error costs involved in judicial interpretation and application of foreign law are 

notoriously high. See Richard Fentiman, 'Foreign Law in English Courts' (1992) 108 Law @&y 

Rezkwl42 at 150-1. 

246 G$idthP)oTtlddidCbPtyLtdvB@(1994)33NSWLR414at438. 



The principles are also flawed in the excessive preference they give to the 

plaintiff's choices. In the previous chapter, I noted that the plaintiff is, under the 

present rules on establishing jurisdiction, at liberty to litigate if, where and how they 

please. But what of the 'defendant'?247 The corollary of the largely unfettered 

freedom to litigate must be that individuals should not be immune from being made 

defendants to proceedings, although this must be subject to the harm principle. 

The extent of harm to the defendant which the court will not tolerate is indicated by 

the rules on declining jurisdiction. The defendant must suffer quite a lot of harm in 

Australian litigation before becoming entitled to protection. Liberal theory requires 

that the parties should be treated equally; the principles on declining jurisdiction 

clearly flout this requirement. 

In Oxantc, Deane J stated that 'factors of public interest convenience ... [were] 

of some cogency"?48 in determining whether to follow Spilkch. The particular 

factors to which his Honour referred were the costs of administration of justice, 

judicial workload, congestion in court lists, delays, and international 

However, he refused to take them into account. He held that 

they are persuasive but not compelling. . . . they are not sufficiently surong to 

warrant a decision by thxs Court to depart from existing principle and 

authority at Last at thw stage 4th ~~ 4th luw250 

247 The defendant is just the name for the party who did not apply to the court as quickly as 

the other party. As noted in Chapter Three, in many cases either party could commence proceedings 

for relief; in such cases, the defendant is the party who did not commence proceedings first. Further, 

and as also noted in Chapter Three, in other cases, the party who is not entitled to positive relief can 

apply for a declaration of negative liability; in such cases the party who might be expected to be the 

plaintiff would be the defendant in that application. 

248 &nic (1988) 165 CWii 197 at 253. 

249 Ibid at 253-4. 

250 Ibid at 254-5. This aspect of Deane J's judgment has not been revisited by the High Court. 



In Deane J's view, any reform to take such factors into account should be 

undertaken by the legislature. One of the reasons his Honour gave for declining to 

undertake this himself was that he thought the High Court was not equipped to 

make the necessary 'full inquiry and informed assessment of international as well as 

domestic  consideration^'!^^ This illustrates the disabilities suffered by the courts 

because of their constitutional position. These issues should (so the courts say) be 

addressed by the legislature. Ironically, the legislature may be less capable of 

addressing problerns which typically arise in international litigation than the 

It has certainly indicated little interest in undertaking this task 

THE RELATIONSHIP BETWEEN EXISTENCE AND EXERCISE OF 

JURISDICTION 

The principles on establishing and declining jurisdiction are directly related!53 As 

the rules on establishing jurisdiction under rules of court widened, the rules on 

declining jurisdiction were also required to expand, in order to address the problem 

that jurisdiction may be asserted in inappropriate cases.254 It is unfortunate that the 

existence and the exercise of jurisdiction are treated as discrete and independent 

251 Ibid at 255. Lord Hope agreed with this observation in L& vCZzpep(c[2000] 1 WLR 1545 

at 1567. 

252 See the anecdote referred to above at n 57 and accompanying text. 

253 Rmdt v Z h %  (2002) 210 CLR 491 at 519; Allan Stein, 'Forum non Conveniens and the 

Redundancy of Court- Access Doctrine' (1985) 133 Unimity $Penyi$.rarziu L a w  Reciezer 78 1 at 801-2; 

Michael Pryles, 'Liberalising the Rule on Staying Actions - Towards the Doctrine of F m  m 

(3rtmnm' (1978) 52 A m w d i a n L a w J d  678 at 684. 

254 AihI&tGGIEvPud[1999]1AC119at132. 



steps, because the principles which apply at the separate stages are not as well 

integrated as they might and should be. Some of the establishment rules allow 

jurisdiction to be established when the court would certainly, or may well, decline to 

exercise its jurisdiction. Some of the factors which are relevant in declining 

jurisdiction are not referred to specifically in the rules on establishing jurisdiction. 

In V d  the majority stated that 

Questions of service out of the jurisdiction are subordinate to the ultimate 

question concerning the appropriateness of the chosen forum. and those 

questions must necessarily be resolved by recourse to the principles governing 

the latter question.255 

One would then expect a closer integration between the principles. It is 

generally acknowledged that the principle of forum non conveniens has been 

required to develop in order to address problems created by defective rules of 

establishing jurisdiction.i5' Lord Goff observed that where jurisdiction is based on 

mere presence, 'it should be all the easier for [the defendant] to prove that there is 

another clearly more appropriate forum for the trial overseas'.257 But if it is certain 

or highly likely that jurisdiction will be declined, there is no justification for asserting 

jurisdiction on this basis alone. It is wasteful of public and private resources. The 

principles of establishing jurisdiction should not permit jurisdiction to be asserted 

on such insubstantial grounds that a court would subsequently stay proceedings. 

Consequently, mere presence and the weaker statutory bases of jurisdiction should 

not be sufficient to found jurisdiction. These proposals are developed in Chapter 

255 VOth (1990) 171 CLR 538 at 563-4. 

256 See Stein, above n 253 at 785. 

257 S p d d  [I9871 AC 460 at 477. See also Albert Ehrenzweig, 'The Transient Rule of Personal 

Jurisdiction: The "Power" Myth and Forum Conveniens' (1956) 65 Yd L J 287 at 3 12. 



Eight. It is questionable whether the Australian principle, which is unlikely to lead 

to the court declining to exercise its jurisdiction, is properly performing this 

corrective function. In Chapter Eight, I argue that the English principle is superior 

and ought to be adopted. 

Factors which are determinative in declining jurisdiction could be applied in the 

rules on establishing jurisdiction. For example, where there is an applicable 

mandatory forum rule, the courts are obliged to exercise jurisdiction. This should 

be recognised as giving rise to exclusive jurisdiction. Factors identified as relevant 

to declining jurisdiction by the majority in Hemy could be specifically incorporated 

in the principles on declining jurisdiction, to give a clearer indication of how that 

discretion would be exercised. These should include where one party would face 

severe difficulties in litigating away from the forum and which court can completely 

and effectively resolve the dispute. In Chapter Eight I propose that a discretion to 

decline jurisdiction should be retained, but it should be more limited than at 

present, and should give clearer directions about how it will be applied. 

The principles of declining jurisdiction are less than fully coherent, in terms of 

their intended objectives, their relation to the principles of establishing jurisdiction, 

and the manner in which they are expressed. Broadly speaking, they favour the 

plaintiff's position without any clear justification for doing so. The plaintiff is able 

to manipulate the outcome of jurisdictional disputes in a number of ways, such as 

by invoking a favourable 'mandatory' rule of the forum to override a bilateral 
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agreement and by claiming the benefit of juridical or personal advantages available 

in the forum The forum non conveniens principle clearly favours the plaintiff's 

position. It imposes an onus on the defendant which is difficult to discharge, and 

consequently gives undue weight to the plaintiff's choice of forum. It does not fully 

recognise the legitimate interests of the defendant. 

There is a range of state interests which are implicit in the principles on declining 

jurisdiction, such as the court's responsibility to ensure application of local 

mandatory law. But even these interests are capable of strategic manipulation by the 

plaintiff, and none arises independently of the interests of the parties. The 

Australian principle of forum non conveniens is much more chauvinistic than the 

English principle, as it focuses exclusivelyon the appropriateness of the local court. 

While the principles of declining jurisdiction have broadly developed in reaction 

to the principles on establishing jurisdiction, the relationship between the principles 

is not as coherent as it should and could be. The principles of declining jurisdiction 

are imprecise in their expression, which creates unnecessary uncertainty and cost. 

In the next chapter, these criticisms are further investigated by considering how the 

principles are applied by the courts. 





Chapter Five 

Declining Jurisdiction in Practice 

This chapter refines the discussion commenced in Chapter Four by considering how 

the courts apply the principles of declining jurisdiction. I use two types of analysis to 

investigate how the principles are applied. The first is a doctrinal case analysis, contained 

in part I. In this part, I analyse decisions of the Australian superior courts concerning 

whether jurisdiction should be declined. The purpose of this analysis is to see how the 

courts apply the principles of declining jurisdiction, and in particular to ascertain whether 

the application of the principles is consistent with the statement of the principles in the 

leading cases. Part I1 reports the results of an empirical analysis of decisions on declining 

jurisdiction in international cases made by the Australian superior courts between 1991 

and 2001. The purpose of this empirical analysis is twofold. First, it provides an 

overview of the characteristics of Australian international disputes concerning 

jurisdiction. Second, it investigates how the principles of exercising jurisdiction are 

applied. The results of both the doctrinal and the empirical analyses are important for 

understanding the practices of the courts in jurisdictional disputes, which has 

implications for reform of the principles of jurisdiction. Part 111 is a conclusion. 



APPLICATION OF THE PRINCIPLES ON DECLINING JURISDI~ION 

In this part, I consider how the principles within each of the four categories of case in 

which the courts may decline to exercise jurisdiction, identified in Chapter Four, are 

applied. I address the principles in the order which I described them in Chapter Four. I 

consider first the influence of mandatory forum rules, then the effect of exclusive 

jurisdiction clauses, and finally the default forum non conveniens principle and cases of 

parallel litigation. The analysis employed is doctrinal. This analysis is intended to test 

whether the manner in which the courts apply the principles is consistent with the 

statement of the principles by the High Court in the leading cases. There have been few 

studies which investigate how the Australian principles of international jurisdiction are 

applied.' It is assumed that everyone understands the principles, even if they are 

somewhat uncertain, and that the courts apply those principles consistently with that 

understanding. The analysis in this part shows that this is not so. 

In each category, I start by considering the application of the principles in the leading 

High Court cases, and then consider their application by lower courts. As explained in 

Chapter One, the focus of my thesis is the Australian law, and so the discussion in this 

chapter mainly considers Australian cases. 

R Mandatoy Rules 

The Cdrridg gC1W by Sm A ~t and the Internatd A &ition A ct contain mandatory 

rules directing the courts to retain and decline jurisdiction, respectively, in certain 

1 The main exceptions are the detailed studies by Richard Garnett, 'Stay of Proceedings in 

Australia: A 'Clearly Inappropriate' Test?' (1999) 23 Melbocmae Unimzty Law Reriew 30 (Garnett, 'Stay of 

Proceedings') and 'The Enforcement of Jurisdiction Clauses in Australia' (1998) 21 Unimity cfNewSozah 

W& L a w J d  1 (Garnett, 'Jurisdiction Clauses'). 



circumstances. There are very few cases litigated in which the CZzrridge $W by Sa Act 

provision requiring the court to retain jurisdiction is rele~ant.~ When it does arise, the 

courts always retain jurisdiction in accordance with this statutory directiom3 The 

I n t e m ~ z k l  A&i~~ution Act contains a mandatory rule requiring that the court stay 

proceedings brought in breach of an agreement to arbitrate.4 In practice, the courts have 

narrowly interpreted this direction, and permitted the plaintiff effectively to avoid the 

effect of the arbitration clause in a majority of cases.5 The reasons for non-enforcement 

are very similar to those used for non-enforcement of jurisdiction clauses6 and therefore 

arbitration agreements are discussed fully below in the context of foreign jurisdiction 

agreements. 

In A kui v The Pqle's Imurum Cb: the majority of the High Court effectively held that 

jurisdiction must be retained if the court was constitutionally obliged to apply local 

substantive mandatory rules and the defendant did not prove that the foreign court 

* GrridgcfGoods bySaAdl991 (ah) s ll(2). 

Hi-Fert Pry Ltd v U d  Shiplpk Adridtic Inc (1998) 165 ALE 265; Hi-Fert Pry Ltd v Ki&idrg 

M d m  Grriers Inc (No 5) (1998) 90 FCR 1. 

Im&Ahat ionAd1974(Cth ) s7 (2 ) .  
5 Of five cases identified for the study reported in Part I1 below involving a foreign arbitration 

clause, the court strictly applied subsection 7(2) in only two: ReLy$ers cf Azls~iid Pry Ltd v Hettiq 

Eqw$rm~ Inc (2000) 175 ALR 725 and Francis Trdzel MaAeh'rgPry Ltdv VivnA&aicAirwt)6 Ltd (1996) 39 

NSWWR 160. In the other cases, the court held that some of the plaintiffs' claims were not subject to 

arbitration. Rather than staying litigation of those claims pending the conclusion of arbitration on the 

contractual claims, the court permitted local litigation on non-contractual claims to continue. The effect of 

this is to permit the plaintiff to avoid the arbitration agreement entirely. This comes at the price of not 

being able to recover contractual remedies. 

6 These are where the dispute concerns multiple parties or multiple causes of action, not all of 

which are bound or covered by the arbitral agreement, and where the claim in question is not subject to 

arbitration. 

AkaiPryLtdv%Pqle'sImzmam(30Ltd(1996)188UR418(referredtoas'Aka~. 



would apply that rule.8 This holding has not been explicitly applied at all by the lower 

courts in cases following ~ k a i ?  Commentators have generally not interpreted Akai to 

have this effect,'' and it seems likely that practitioners take the same view.'' 

23. Juisdiction clauses 

Derogation and prorogation clauses are treated very differently in practice. In Akai 

the majority endorsed the principle that a derogation clause should be enforced unless 

there were 'strong reasons' for its non-enforcement.12 According to the majority, strong 

reasons for non-enforcement include where 'the foreign jurisdiction clause offends the 

public policy of the forum whether evinced by statute or declared by judicial decision.'13 

In all the cases decided after Akai, judges relied on the test for non-enforcement stated 

by Brandon J in Z$e Eltf$miz,'4 and the minority judgment in Akai.15 The courts have 

not in any case other than A kai expressly referred to possible offence to public policy as 

a ground for non-enforcement. For example, in a case decided in 1997, Giles CJ held 

8 See Chapter Four at Part I A2u. 
9 But see Hi-Fert Pty L td vlG&idx Mu& G z k  Inc (No 5) (1998) 90 FCR 1 at 7. 

10 See PE Nygh and M Davies, GyZid $Law in Awtrdid (7th ed, 2002) at 134-5 (the only 

mandatory law which they consider has this effect is subsection 1 l(2) of the Gzrridg $ GoGdr by Sea Ad 

1991 (Cth)). Cf Michael Tilbury et al, Cb$id $Lures inA wtr& (2002, OW) at 115. 

11 This is not surprising, given that it is not orthodox in common law countries to emphasise the 

mandatory character of some laws. 

12 Akui (1996) 188 CLR 418 at 445. 

3 Ibid. 

l4 119701 P 94. 

15 E.g. Gmmmedth Bunk cf A w ~ d i d  v White [I9991 2 VR 681 at 704; McCzad v @ice de 

GxmmmdIsution d D'Exp t ion  [I9991 NSWSC 931 at [51] and [SO]; Reimmm Awadid Cwp Ltd vHIH 

CZwdzy u d  W d  Imurum (in 14 [2003] FCA 56 at [342]. See also Nygh and Davies, above n 10 at 133-4; 

Tilburyet al, above n 10 at 111-3. 



that he should apply the principles in Tk E,h$ikm, and enforce the jurisdiction clause 

unless there were strong reasons for non-enforcement.16 

In Tk E,h$ikm, Brandon J held that derogation clauses should normally be enforced. 

The factors which should be considered in deciding whether to stay or not were the 

location of evidence, the governing law, the parties' connections to each forum, and the 

advantages of trial in each forum, from each parties7 perspective." These factors are 

almost identical to the factors identified as relevant to determining forum non 

conveniens by Lord Goff in Spilzddz,18 and subsequently adopted as relevant by the f igh  

Court.19 If the lower courts apply the test in Tk E,h$ikm to the resolution of 

jurisdictional disputes involving derogation clauses, effectively they are applying the same 

test as for cases not involving a jurisdictional agreement.20 The main difference is that 

the onus of proof is on the plaintiff to show strong grounds against enforcement (that is, 

that the forum is clearly appropriate, even taking into account the parties' agreement); 

whereas if there is no jurisdictional agreement, the onus is on the defendant to show that 

the forum is clearly inappropriate. Given that the normal forum non conveniens test 

favours plaintiffs, if the court is not vigilant in resolution of disputes involving 

16 F A I  Gkmxd Inrmum G Lid v &n M u r k  M z d d  P m  urad I* Associdtion (1997) 41 

NSWLR 559 at 569. 
17 %EL$bem [I9701 P 94 at 100. 

l8 S p d ~ M u r i t i m ~ u t i a n v G ~ & L t d [ 1 9 8 7 ] A C 4 6 0 a t 4 7 8 .  

l9 &nicSunLiraeS&S~i~CbI~vFq(1988)165~197at251('&niC); Vofh(1990)171 

CLR 538 at 564-5; Hwgr (1996) 185 CLR 571 at 587. 
20 This is the view of Hirst J in % Nile Rhdpsdy [I9921 2 Lloyd's Rep 399 at 401 (affirmed [I9941 1 

Lloyd's Rep 382). Bell takes the view that the concepts are discrete and should not be confused: 

'Jurisdiction and Arbitration Agreements in Transnational Contracts; Part I' (1996) 10 Jd $Wat 

Law53 at 59 @ell, 'Jurisdiction and Arbitration Agreements; Part 1'). However, he accepts that the tests 

applicable to these two discrete concepts are indeed similar: ibid at 62 (the similarity between % EL$bem 

and the S p d d  factors 'may in part explain the tendency, if not the logic, to elide the approaches taken to 

stay applications.') 



jurisdiction clauses, foreign jurisdiction clauses will not be enforced as often as they 

should be. 

There was a school of thought, following Vd, that all applications for a stay should 

be resolved by the principle of forum non conveniens, whether there was an effective 

foreign jurisdiction clause or not." As explained in Chapter Four, all members of the 

High Court in ~ k u i  held that a different principle applies where there is an effective 

foreign jurisdiction clause." In some cases decided after Akui, the court applied the 

normal forum non conveniens principle, evidently treating the jurisdiction clause as 

merely one factor which is relevant to the exercise of its di~cretion.'~ 

The court usually assumes, without explaining why, that jurisdiction clauses are 

properly incorporated into the c0ntract.2~ In the rare cases when the question is 

specifically addressed, the courts assume without explanation that the law of the forum 

determines whether a jurisdiction clause is properly incorporated into the contract?* 

Whatever the principles of enforcing foreign jurisdiction clauses may be, there is some 

question about the willingness of courts to apply them. Garnett's assessment was that 

21 Gem P h t b  Pry Ltd v S a m  Mu& (Pry) Ltd (1995) 8 AN2 Ins Cases 61-283. Cf LeigbMurdon 

PtyLtdvPRCIac(1993) 44 FCR88 at 95-9, AkuivTkPqle 's  ImuramCoLtd(1995) 8 ANZ Ins Cases 61- 

254 at 75,855. 

22 They expressed the principle differently, but the majority and minority were in agreement that 

applications for a stay involving a foreign jurisdiction clauses were to be treated differently to cases in 

which there was no such clause: (1996) 188 CLR 418 at 427-9 (minorid and 445 (majoritsj,. 

23 Hi-FertPryLtdvI&kiargMurih'mG~Iac(1996)150ALR54at64-5; MdvTddtrun[1999] 

NSWSC 228 at [15]. 

24 Akai Pry L td v Pqle's Imuram Co Ltd (unreported Supreme Court of NSW, 7 December 1993) 

BC9302346; Gm& B m  Pry LtdvBu& Ali?rmtuwSPA [I9991 FCA 592; Lei&MurdonPryLtdvPRCIm 

(1993) 44 FCR 88. Presurnablythis is because the parties have not disputed the issue. 

25 G m g a  I m M  F d k e r  Co v L$Imtmnts Pry Ltd (1997) 141 FLR 124 at 139- 142; A1 Ru 

Famz Pry Ltd v H& Hmpen Ltd (unreported Supreme Court of South Australia, 10 January 1991) 

BC9100575 at 17; &s v H a h  th* I m m m  (unreported Supreme Court of Queensland, 22 April 

1992) BC9202576. 



Australian courts have been inconsistent and reticent in the enforcement of foreign 

jurisdictional agreements. He suggested that a possible explanation for this was the 

courts' 'excessive concern to protect local residents from litigation abr0aa.2~ 

As noted above, the courts in practice treat foreign jurisdiction and arbitration clauses 

in much the same way, notwithstanding the apparently clear direction in the Interm& 

A&a& ACT requiring a stay of proceedings brought in breach of an agreement to 

arbitrate. The courts rely on three justifications for non-enforcement of foreign 

jurisdiction and arbitration ~lauses.2~ The first is where the plaintiff seeks relief in local 

proceedings that would not be available in arbitral or foreign proceedings. This is usually 

relief under local statutes of which the most commonly invoked is the T 7 d  P7dctim 

ACT?* E s  relates to the court's general concern, exemplified in Akai, to ensure the 

application of local ~tatutes.2~ This is one method by which the judiciary ensures the 

application of mandatory rules without offending foreign legal systems. 

The second ground for non-enforcement is where the plaintiff has made non- 

contractual claims in addition to, or instead of, contractual claims. The effectiveness of 

this strategy depends on the court's interpretation of the clause - that is, whether it is 

construed as applying to all disputes between the parties, or only to contractual claims. 

26 Garnett, 'Jurisdiction Clauses', above n 1 at 2. See similarly MC Pryles, 'Comparative Aspects of 

Prorogation and Arbitration Agreements' (1976) 25 I ~ ~ l  a d  Cbprat iw Law Q w d y  543 at 560. 
27 Hereafter, references to 'jurisdiction' clauses also include arbitration clauses. 

28 See %oms v A Q  T& S& Ltd [2000] WASC 4; Chrmxadth Bank $Austrdid v White 

[I9991 2 VR 681; CZz&ra!h B m  Pry Ltd vBa& A l i m z  SPA [I9991 FCA 592; A s m  A B  vDdtu Wst Pry 

Lid (unreported Supreme Court of Victoria, 5 December 1994) BC9401316. The justification is often that 

there is no evidence that such claims would be justiciable in the foreign court and effectively, therefore, 

there is no alternative forum for the litigation of those claims: CZzni&h B m  Pry Ltd v Ba& Alimntuw 

SPA [I9991 FCA 592 at [8]. Cf William v% Society qfLhyd's [I9941 1 VR 274 at 321. 
29 See Chrmxadth Bank $Aztrtrdid v White [I9991 2 VR 681 at 704-5. Cf A p s m  I m w m d  

L tdvCrad  Onp T&& PryLtd[1996] FCA 1089. 



The courts in some cases have interpreted the jurisdictional agreement narrowly so that 

non-contractual claims are excluded. This leads to non-enforcement of the jurisdictional 

agreement - either totally, or by permitting the plaintiff to continue with litigation in the 

forum in relation to the non-contractual claims The third ground for non- 

enforcement is where the parties to local litigation include third parties who are not 

bound by the agreement. If the defendant seeking the enforcement of a foreign 

jurisdiction clause is only one of several defendants, and is the only one of the 

defendants who wishes local proceedings to be stayed, the courts in some cases give this 

factor a great deal of weight.31 The rationale for the second and third exceptions to 

enforcement is the court's strong policy to avoid duplication of litigation in different 

f o m ,  and the ~ossibility of inconsistent judgments.32 In the one case in which the 

defendant was a foreign state agency, the court enforced the derogation 

The Australian courts have not developed specific principles to determine the 

application of prorogation agreements. In practice, the courts always apply the principle 

of forum non conveniens, rather than the principle relevant to enforcement of 

derogation clauses, to determine whether to stay pr0ceedin~s.3~ In some cases, the judge 

30 Maa& v Tadt~an [I9991 NSWSC 228 (claim in tort); ASWU A B  vDd& Wert Pty Ltd (unreported 

Supreme Court of Victoria, 5 December 1994) BC9401316 (claims under the T 7 d  Pr& Act and for 

negligent misstatement). 

3 l  GemPIdSticFPtyLtdvSatrac Ma&(Pty) Ltd(1995) 8 ANZ Ins Cases 61-283 at 76,132. 

32 Hi-Fwt Pty Ltd vKiukidrg M a d i m  G% Inc (No 5) (1998) 90 FCR 1 at 28; Gem Phtio Pty Ltd v 

S a w  Madim(Pryl Ltd (1995) 8 ANZ Ins Cases 61-283 at 76,132. See sirnilarlyDdue v A m  Inc[2002] 

1 All ER 749 and B a q p s  C y F h  S A  v CZwpidn Ship'rg Co (Nar 1,3,4 a d  5) [I9981 2 Lloyds Rep 461. 

33 MCGU2dvQj'iieak (lvnmmdiationet dlExption[1999] NSWSC 931. 

34 HIH CZZSdv & Gbmd Imurum Ltd v M& Iradmmiy Co Ltd (1998) 47 NSWLR 85 at 101; 

firby v I n t e m h l  Gzp G m d  Ply Ltd [2000] NSWSC 289 at [24]; C i p  I m m m  Ambdid Ltd v CSR Ltd 

(unreported, Supreme Court of NSW, 20 February 1996) BC9600216 at 28. Evidently the English courts 

follow the same practice where the agreement is non-exclusive: James Fawcea, 'Non-exclusive jurisdiction 

agreements in private international law' [2001] LkyA M a r i t h  a d  (3rmnmd Law Qtizrtwly 234 at 249. The 



noted that the defendant submitted that this was the applicable principle.j5 

Unsurprisingly, there are few cases litigated when there is a valid exclusive jurisdiction 

clause nominating the courts of the forum.36 Stays are invariably denied where the 

parties have submitted to the jurisdiction by contractual agreement. 

C F o m  non conveniens 

The principle of forum non conveniens was explained in Chapter Four. In this 

section, I analyse how this principle was applied in the leading judgments in High Court 

cases. My concern in this part is with the courts' subjective determination of whether 

proceedings should be stayed, and therefore the factors identified as relevant in the cases, 

except Akai?' are those explicitly identified in the judgments. I commence with the 

judgment of Deane J in Chn ic ,  which is the foundation of the modem Australian 

principle,3' and then analyse the judgments of the majorities in Vd, Akai  and Rmdt v 

Zhaqy. The most recent High Court decision on jurisdiction, D m J m  v Gxtmk, did not 

substantively determine the question whether the Australian court was clearly 

Australian courts also sometimes apply forum non conveniens where there is an effective local arbitration 

clause: Did u Dimp Pty Ltd VEX& S m  & C m h  Ltd [2001] NSWSC 569 at [23]; A77I?YiCdn DidptiCd 

ImvCr+ Ltd (unreported, Supreme Court of NSW, 26 March 1998) BC9800877 at 42-3. 
35 HIH &dty & Gkmd Imzmam Ltd v M& 1mdemg-y G Ltd (1998) 47 NSWLR 85 at 101; 

Kidy v I-& G p  Conh.$ Pty Ltd [2000] NSWSC 289 at [24]. This may indicate that the judge 

considered this was not the appropriate principle to apply when there was a valid prorogation agreement. 

36 It may be otherwise if there are other parties to parallel foreign litigation who are not bound by 

the clause: B q g m  99;h SA v&pidn Shzppix G (Nar 1,3,4 a d  J) [I9981 2 Lloyd's Rep 461. 
37 The majority does not specifically identify any factors leading to their conclusion that there is 'an 

overwhelming balance of considerations favouring the taking of the matter to trial in the Supreme Court of 

New South Wales, rather than in the Commercial Court in London': (1996) 188 CLR 418 at 448. 

Therefore, for this case only I speculate as to the objectively relevant factors. 

38 Deane J's statement of the principle was endorsed and adopted by later majorities of the court in 

V d  vMd&a FlwMillS PtyLtd (1990) 171 CLR 538 ('Vd'), HerayvHeray (1996) 185 CLR571 ('Hemy'), 

CSR Ltd v C 1 p  Imwam Awwdid Ltd (1997) 189 CLR 345 ('CSR v Cip'), and Dow Jm & G Im v 

w (2002) 210 CLR 575 ('-7. 



inappropriate and therefore is not in~luded.~' I then consider how the principle has been 

interpreted and applied by lower courts. As discussed in Chapter Four, although it is 

often assumed that parallel litigation cases are to be resolved according to the forum non 

conveniens principle, the High Court takes a different approach to the resolution of such 

cases. Hence I treat them separately. 

1. Deane J's resolution of the dispute in Oceanic 

In Omnic, the plaintiff (Dr Fay), a Queensland resident, suffered injuries while a 

passenger on a cruise ship on a tour of the Greek Islands. The defendant was 

incorporated in and carrying on business in Greece; it owned and operated the ship on 

which the plaintiff was injured. The ship was registered in Greece and the plaintiff's 

injuries were suffered while the ship was in Greek waters. The negotiations leading to 

the contract between the parties were conducted in New South Wales and Queensland. 

The plaintiff f i t  commenced proceedings in New York, but those proceedings were 

stayed. He then commenced proceedings in New South Wales, claiming damages for 

personal injuries, and was granted leave to serve the defendant at its place of business in 

at hen^.^' The defendant applied for a stay of the New South Wales proceedings, arguing 

alternatively that there was incorporated in the contract a foreign jurisdiction clause 

which should be enforced, or that the court should in its discretion stay proceedings. All 

members of the High Court held that the jurisdiction clause did not form part of the 

39 In Gz&A the majority, with whom Gaudron J agreed, affirmed the primary judge's decision, 

holding that the appellant had not demonstrated an error of law: (2002) 210 CLR 575 at 608. Kirby J 

agreed: at 640 and 642. Therefore, they do not substantively apply the principle of forum non conveniens. 

40 The plaintiff received medicd care in New South Wales, and this enabled him to rely on Part 10 r 

l(e) of the Sr , t pm  Cmt R& 1970 (NSW). This provision permitted service ex iuris where 'the 

proceedings are founded on, or are for the recovery of, damage suffered wholly or partly in the State 

caused by a tortious act or omission wherever occurring'. 



contract between the parties and decided the case on the issue of the court's discretion to 

stay the proceedings. 

The section of the judgment in which Deane J decided whether local proceedings 

should be stayed is extremely brief and is not fully reasoned.41 His Honour reached his 

. . 
decision by determmng the 'most appropriate' forums4* for each of the substantive 

issues in dispute. He did not expressly state on what basis he identified the 'most 

appropriate' forums but they appear to be the forums whose law should be applied to 

resolve each of the iss~es."~ His Honour applied the wrong choice of law rule for at least 

one of the issues.44 

Table 2, on the following page, sets out Deane J's reckoning of the appropriateness of 

the New South Wales and Greek courts, by reference to the factors and contacts which 

Deane J identified as relevant in his judgment. 

41 It occupies a little over one page in a sixteen page judgment. 

42 This is not a typographical error. Although it seems counter-intuitive that more than one forum 

could be the mt appropriate forum, Deane J found that the foreign and local court had competing claims 

to being the 'most appropriate forum' in relation to the issues of the contract's content and quantum of 

liability. 

43 This is certainly so in relation to the first issue (determining whether there was a binding contract 

between the parties). It is less obvious how his Honour decided which courts were most appropriate in 

relation to the other issues: (1988) 165 CLR 197 at 255-6. 

44 His Honour held that the law of the place of contracting determined the existence of the contract: 

(1988) 165 CLR 197 at 255. This issue is not well settled but most writers think that it is governed either 

by the putative proper law of the contract or the law of the forum: see Chapter Four at Part I1 Al. His 

Honour also appears to have thought that the law of the place of the tort was the governing law in tort 

(ibid at 256), although at the time h n i c  was decided, the governing law in tort was the law of the forum, 

as long as the claim was justiciable according to the law of the place of the tort: A h o n  vEric A&on 

RadwG WPtyLtd(1965) 114 -20. 



Table 2: Connections of New South Wales and Greek courts in Oceanic, identified by 

Deane J 

Factor 

personal connection of the 

parties] 

Existence of the contract 

Identification of the terms 

of the contract and effect 

of ccsmall print" terms 

Liability for damages for 

personal injury 

Quantum of liability 

As can be seen from this table, excluding the plaintiff's personal connections, the 

other factors are numerically equally balanced between Greek and New South Wales 

courts. Earlier in his judgment, Deane J stated that the exercise of the discretion 

involves a subjective balancing process in which the relevant factors dl vary and in 

which both the ~ r a t i z e  wight to be given to particular factors in the circumstances 

of a particular case and the decision whether the power should be exercised are 

matters for individual judgment and . . . matters of impression.46 

Courts of New South 

Wales 

plaintiff was an 'Austdan' 

and a Queensland 

res ident.451 

The most appropriate forum 

Competing claim to be the 

most appropriate forum 

Competing claim to be the 

most appropriate forum 

45 Note that his Honour did not explicitly give any weight to these connections, nor could he 

properly have done so, as neither 'Australia' nor Queensland were relevant law areas. He did not expressly 

refer to the connection of the defendant to Greece, although on his own statement of principle this was a 

relevant factor, and of course Greece was a relevant jurisdiction. The defendant was 'incorporated in 

Greece and carried on business there': (1988) 165 CLR 197 at 217 (Wilson and Toohey JJ). 
46 Ckzznic (1988) 165 CLR 197 at 248, emphasis added. 

Courts ofGreece 

Competing claim to be the 

most appropriate forum 

The most appropriate forum 

Competing claim to be the 

most appropriate forum 



Deane J did not explicitly state that he weighed the factors differently. He held that it 

was arguable on the facts that the Greek court was 'more appropriate' overall, although 

he did not explain why. This suggests that he gave more weight to the factors linking the 

cause of action to Gree~e.~' Deane J held that, although Greek courts were arguably 

more appropriate than the New South Wales courts, it was 'plain' that the Supreme 

Court of New South Wales could not be said to be clearly inappropriate.4' His Honour 

did not explain how he reached this conclusion. 

There are significant differences between Deane J's expression of principles of forum 

non conveniens, and his application of them. His resolution of this problem is so brief 

that it is difficult to draw definite conclusions from it. However, considering whether 

another forum is the 'most appropriate' forum for resolution of an issue is inconsistent 

with his earlier statement that the court must focus on whether the local forum was 

clearly It is not absolutely clear how his Honour identified the most 

appropriate forum for each issue but he apparently focused on the governing law. I+ 

did not refer to any of the other connecting factors adverted to by Lord Goff, which he 

had earlier endorsed as being relevant in determining whether the court was clearly 

inappropriate, nor did he explain why he did not do so. 

If he had applied the principle which he had earlier articulated, he should not have 

reached the same decision. The connections between the litigation and New South 

Wales were slight. Neither party was a resident; even if the contract was made in New 

South Wales, this was relatively unimportant to the plaintiff's claim which was framed in 

47 One would expect that he would give more weight to the issue of substantive tortious liability, 

given that the plaintiff framed his claim in tort. 

48 &niC (1988) 165 CLR 197 at 256. 
49 As noted in Chapter Four, Deane J's formulation of forum non conveniens is actually similar to 

the English principle, although he expressly rejected the English principle. 



tort. The tort was not committed there, and the fact of the plaintiff's having suffered 

some damage in the jurisdiction was trivial and fortuitous in the context of the 

controversy between the par tie^.^" The allegedly tortious activities of the defendant did 

not occur locally and presumably much of the evidence about the accident was located 

abroad. The cost savings and convenience to the plaintiff of a local trial would have 

been substantial, although this is not a factor to which Deane J expressly referred. One 

suspects that Deane J may have been sympathetic to this 'local' plaintiff who had 

suffered personal injuries and would suffer substantial inconvenience if he were required 

to litigate abroad. 

Deane J's expression of principle has been more influential than the manner in which 

he applied it in Ckzmi, although it is extremely common for courts to undertake a 

comparative balancing approach to determine whether to decline jurisdiction. No 

judicial or academic commentary of which I am aware has noted the discrepancy between 

Deane J's statement of principle and the manner in which he applied it. 

2. The majority in Voth 

In Vd, two companies incorporated in New South Wales sued an accountant, who 

lived and worked in Missouri, in the New South Wales Supreme Court for damages for 

professional negligence. The claims were based on allegedly negligent advice given by 

the defendant to the plaintiffs and a subsidiary of one of the plaintiffs, which was 

incorporated in and carrying on business in Kansas. The defendant was engaged in 

Missouri and undertook work there for the subsidiary company. The defendant's failure 

to advise the plaintiffs as to their liability to United States taxes caused the plaintiffs to 

suffer losses, most of which the plaintiffs alleged were suffered in New South Wales. 

50 Indeed, given that the plaintiff was a Queensland resident, it seems odd that he received medical 

treatment in New South Wales at all. 
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The majority emphasised that in determining whether a court was clearly 

inappropriate, the judge should not undertake a comparative analysis but rather focus 

exclusively on the merits and demerits of local proceedings.51 It is somewhat ironic then 

that in deciding whether to stay proceedings, the majority carried out a comparative 

balancing exercise, identifying factors which connected the dispute to the forums in 

which the parties respectively preferred to litigate. 

The majority referred to the connecting factors identified as relevant by Lord Goff in 

S p i l d .  They considered first the connections of the dispute to Missouri, before 

considering those to New South Wales. Their Honours gave a great deal of weight to the 

governing law, which they held was the law of the place of the tort, and they found this 

was Missouri. Arguably, at the time V d  was decided, the governing law for tort in 

Australia was not the law of the place of the tort.52 Other relevant connections to 

Missouri to which the majority referred were that it was the place of the defendant's 

51 (1990) 171 CLR 538 at 558. 

52 As noted above, at the time Omnit was decided, the law of the cause in torts was the law of the 

forum: above n 44. In Bmu- v Gbdemn, decided after Omnic and before V d ,  a majority held that in 

intra-Australian torts, the law of the place of the tort applied: (1988) 169 CLR 41. However, the majority 

did not decide what the governing law was in the case of international torts, and the majority's reasoning 

cannot be extended to international torts because three of the four judges in the majority expressly relied 

on the Commonwealth Constitution in deciding that the law of the place of the tort was the governing law 

ibid at 98 and Gaudron JJ); and at 136-9 (Deane J). Mason CJ, who did not rely on the 

Constitution, expressly declined to decide what rule should be applied to international torts: at 79. In 

V d ,  the majority believed that the double actionability rule was relevant in determining liability for 

international torts, but that it only preserved an 'hypothetical' role for the lex fori. They appeared to think 

that actionability under the lex fori was a threshold requirement, but that the lex loci delicti governed 

substantive liability (1990) 171 CLR 538 at 569-70. They did not justify that view, which is not what 

Bmurgon held, and nor does it represent the law prior to B m u q  See also Michael Pryles, 'Forum non 

Conveniens - the Next Chapter' (1991) 65 Awtrdidn L d w J d  442 at 451. 



residence, the location of relevant acts and omissions and where most of the evidence 

was 10cated.5~ 

The connections to New South Wales identified by the majority were that the 

plaintiffs were resident in the jurisdiction and consequently would enjoy legitimate 

advantages from litigating there, some Australian law was applicable and it was the place 

where most of the plaintiffs' damage was ~uffered.5~ Their Honours also referred to 

other procedural advantages to the plaintiffs of litigating in the foru~m,~~ which were 

discounted as being 'mere incidents' of residence within the jurisdiction. Aside from 

recognising the prima facie right of the plaintiff to commence proceedings, these 

procedural advantages should be given 'little weight'.56 

Table 3, on the next page, sets out the connections which were explicitly identified by 

the majority. 

53 V d  (1990) 171 CLR 538 at 570. 

54 Ibid at 571. 

55 Namely, the limitation period had expired in Missouri; there was a less favourable costs regime 

and less favourable rules on interest on damages awards in Missouri: ibid at 571. 

56 Ibid at 571. 



Table 3: Connections to Missouri and N e w  South Wales in Voth, identified by the 

majority 

Factor 

Parties' place of residence 

Governing law 

Location of evidence 

Legitimate advantages 

Considering the connections identified by the majority as set out in this table, it was 

perhaps generous of the majority to conclude that the facts of the case 'irresistibly led to 

the conclusion that New South Wales was a clearly inappropriate forum.58 What is 

especially interesting about this decision is that the facts were very similar to those of 

hd9 and yet the result was completely different. The decision in Vosh was clearly 

correct. The dispute was much more closely associated with Missouri than with New 

South Wales. 

57 There would have been substantial advantages to the defendant of a trial in his home jurisdiction, 

but none were identified by the majority. 

58 Vcth(l990)171CLR538at571. 

59 Both cases featured foreign torts and foreign defendants. In both cases, the only local connection 

was that the plaintiff was a local and subsequent loss was suffered in the forum. 

Missouri 

Defendant 

Yes 

Most evidence 

None identified57 

New South Wales 

Plaintiff 

No, although Australian revenue law may apply to 

the question of damages 

Practical advantages to plaintiffs of 

proceeding in local courts 

Damage suffered in NSW 

Limitation bar in Missouri (subject of an 

undertaking by the defendant) 

More favourable costs regime 

More favourable rules relating to the award of 

interest on damages awards. 



3. The majority in Akai 

The majority in Akdi dealt only briefly with the issue of whether proceedings should 

be stayed once they had concluded that the jurisdiction clause should not be enforced. 

Their Honours gave extremely limited reasons from which it is not possible to ascertain 

with certainty the principle which was applied or which facts they regarded as relevant. 

Having determined that the jurisdictional clause should not be enforced, they briefly 

concluded, without referring to the facts, that 'the circumstances indicate an 

overwhelming balance of considerations favouring' litigation in New South Wales rather 

than in London, and hence that the stay should be refused.60 

This statement is inconsistent with the principle confirmed in V d  that in 

determining whether the forum is clearly inappropriate, the court should consider only 

the advantages and disadvantages of trial within the forum. Table 4 on the following 

page sM& as to the connections which the majority may have taken into account in 

. . 
deterrmtllng that the balance of convenience favoured trial in New South Wales. It is 

impossible to be more precise given the brevity of their discussion of this issue. 

60 Akai (1996) 188 CLR 418 at 448. 



Table 4: Apparent connections in Akai 

Earlier in their judgment, the majority referred to other aspects of the insurance 

contract which connected the contractual relationship to New South Wales, namely the 

location of the risk and the currency of the policy, and they observed that the policy had 

no connection to England.61 These factors are not explicitly relevant to the jurisdictional 

issue, but if they are included, the connections to New South Wales are greater. There is 

no reference to the location of evidence, although it would presumably have favoured 

New South Wales. 

Other 

Defendant incorporated 

and carrying on 

business in Singapore 

Factor 

Residence of parties 

Governing law 

Legitimate juridical 

advantage 

4. The majority in Renault vZhang 

The majority's determination of the issue as to whether proceedings should be stayed 

in Rmult v Zhqg  is brief and it is difficult to identify .which factors the majority 

specifically relied on in holding that the forum was not clearly inappropriate. The 

majority insisted that forum non conveniens did not require the court to conduct a 

balancing exercise and that the court must focus solely on whether the local court was 

New South Wales 

Plaintiff incorporated in 

and had its head office 

in NSW 

No objective answer - 

in NSW, Imwum 

(%&mu3 A CT (Cth) 

Application of I m m m  

COYICz  Ad provisions 

England 

No objective answer - 

in England, governing 

law was that of 

England, excluding 

Imwum COYICm Ad 



clearly inappropriate.62 Therefore, Table 5 below only identifies connections to the local 

court. The majority merely adopted the conclusion of the primary judge that the 

'practical considerations tend to favour a hearing in .without saying what those 

considerations were or whether any of them were particularly influential in their decision. 

Table 5: Connections to New South Wales identified by the majority in Renarurf v 

Zhang 

Factor 

[Parties' residences] 

Governing law 

'Practical considemtions' 

identified by primary judge65 

In endorsing the primary judge's conclusion that the practical considerations 'iend to 

favour' a trial in the forum, the majority is, of course, adopting the result of a 

comparative evaluation. On the strength of the connections to which the majority refers, 

it is surely an extraordinary conclusion that the defendants 'do not appear seriously to 

have sought to establish' that the Supreme Court of New South Wales was a clearly 

New South Wales 

plaintiff was an Australian citizen at the time of commencing 

proceedingsp4 

No 

'tend to favour a hearing in Sydney.'66 

62 (2002) 210 CLR 491 at 520- 1. 

63 Ibid at 521. 

64 It appears that the plaintiff was resident in the jurisdiction at all relevant times, but the majority 

only specifically identify his citizenship and the fact of his having received prolonged medical treatment in 

Sydney: ibid at 497. They do not specifically refer to any of the plaintiff's connections to the forum when 

re-exercising the discretion as to whether to stay proceedings. 

65 The majority does not state what these factors are. Kirby J summarised the factors which linked 

the dispute to New South Wales as the location of evidence, the plaintiff's limited financial resources, and 

the availability of legal advice on a contingency basis: ibid at 546. 

66 Ibid at 521. 



inappropriate forum.67 As with Deane J's judgment in Ckmnic, one very much suspects 

that the majority takes into account factors which it does not articulate, including 'natural 

sympathy for [the plaintiff's] predicament'.68 

The manner in which the High Court has applied the forum non conveniens principle 

appears, on close scrutiny, somewhat alarming. In all five cases the court made, what is 

in its own terms, the fundamental mistake of undertaking a comparative analysis rather 

than considering only whether the local court is clearly inappropriate.69 This strongly 

indicates that the courts appreciate the relevance of the connections between the 

. . 
controversy and the foreign court in d e t e m g  whether to stay local proceedings. That 

the courts do so in the very cases in which they assert that this is not the correct 

approach is a powerful, even if subconscious, de facto endorsement of the English 

principle. 

There are other problems with the decisions. Both Deane J in Ckmnic and the 

majority in V d  mis-stated the relevant choice of law rule. The majorities in A kai and 

Renuult vZbarg and Deane J in Ckmnic resolved the issue in a cryptic way which makes it 

difficult to tell how they reached their decision, what factors were particularly significant, 

and why they were significant. While this approach to decision making may be 

acceptable from a primary judge, it is not so from the highest appeal court. It is difficult 

to avoid the suspicion that there are factors affecting decisions as to declining jurisdiction 

67 Ibid. 

68 Ibid at 550. Kirby J declared that this consideration is 'legally illegitimate': at 551. 

69 The majority in Rmult v Z h z g  came closest to conducting a purely unilateral inquiry, although 

they also admit the relevance of comparative considerations, by endorsing the primary judge's clearly 

bilateral inquiry as to the relevant 'practical considerations' linking the controversy with the courts of 

France/New Caledonia and New South Wales. 
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which are not articulated by the court. In k n i c  and Renadt v Zbaqg, objective analysis 

shows that New South Wales was a clearly inappropriate forum It seems unlikely that 

the majority in both cases, including Deane J in k n i c ,  were unaffected by the 

considerations that the plaintiffs were more local than not, had suffered significant 

personal injuries which required ongoing medical attention, were natural persons for 

whom foreign litigation would be a formidable burden, and were opposed by large 

multinational corporations which had superior access to resources to support litigation 

away from their home  jurisdiction^.^^ In both cases, the alternative forums were not 

common law systems; this may have had some influence on the decisions. In Vd, 

which was otherwise similar to Omnic and Rmdt  ~Zbaqg,'~ none of these considerations 

pertained - indeed, concern for the litigants' relative ability to participate in litigation 

favoured a stay as the defendant was a natural person and the plaintiffs were large 

corporations whose wholly owned subsidiary had a substantial presence in the alternative 

forum72 In Akai, factors not strictly relevant to forum non conveniens which 

presumably influenced the decision to refuse the stay were the court's constitutional 

responsibility to apply local remedial legislation, particularly for the protection of a 'local' 

plaintiff. These unarticulated factors all show very specific interests in declining or 

retaining jurisdiction. Some of them may be legitimate, but it would be preferable to 

articulate the reasons for decisions more clearly. 

70 Adrian Briggs, 'The Legal Significance of the Place of a Tort ( R e  Natiolilzl der Usim Rmult SA v 

Z h d '  (2002) 2 &ford Unimity (2nmwmdth L a w J d  133 at 140. 

71 In all three cases, the torts clearly occurred in the alternative forum and were 'imported' into 

Australia (Callinan J in Rmult v Z h q  (2002) 210 CLR 491 at 566 and 567), the defendant was foreign, and 

the only connections to Australia were that the plaintiif was local and complained of local injury or loss. 

72 V d  (1990) 171 CLR 538 at 545. 



6. Application of the forum non conveniens principle by other courts 

Analysing the application of this principle by other courts is difficult because the 

principle is based on a judicial discretion, and in its application, the High Court has 

directed that primary judges generally need not give detailed reasons for their decisions 

whether to stay pr0ceedin~s.7~ 

This direction has been embraced in practice, both by trial and appeal courts,74 

although there are a number of complex cases, particularly commercial cases, where 

judges have stated that it is not possible for them to take such a summary 

Most decisions on declining jurisdiction are brief, and decided on the basis of limited 

affidavit e~idence.7~ 

In applying the principle established by the majority in V d ,  the courts usually recite 

relevant passages from V d  and from Deane J's judgment in kit, before engaging in 

a comparative balancing exercise in which the connections to the local and foreign 

forums are listed. The courts usually traverse the facts, but often do not explicitly 

identify the factors on which they have relied in determining whether to decline 

73 Ibid at 565. 

74 McKechnie J of the Supreme Court of Western Australia described this direction as having 'a 

siren-like attraction': Qjbd R m ' w  gC the Stdte gC Isrdel v Rad [2001] WASC 289. See also Shepherd 

Wdkim Pry Ltd v Bigt'wrn Shsepkin Gwpq (unreported, NSWSC Common Law Division, 9 December 

1993) BC9302282 at 10; SkinPh Lahato& Pry LtdvB&er[1999] WASC 81 at [31]; D d A  Dmp Pry Ltd 

VEXW S m  & C m h  L td [2001] NSWSC 569 at [24]. As to attitudes of appeal courts, see Polt L ilae L td v 

L q  (unreported NSW Court of Appeal, 26 Jdy 1996). 

75 See e.g. Kirby v I - M  Corar/$ Pry Ltd [2000] NSWSC 289 at [25] (commercial); Lamim 

(Austral@) Pry Ltd v Coe M a ~ ~ ' q  Co (1998) ATPR 41-610 at 40,669 (commercial); Dirmrision Associdts v 

Dir& Ltd (1997) 39 IPR 140 at 144-5 (commercial); 7k N m  Gpxation Ltd vL&at Clmmmmth Inc 

(1996) 21 ACSR 553 at 573-4 (commercial); Toop, v Mcbd N m  Gum Ltd [I9991 VSC 11 at [17] 

(personal injuries). 

76 In R m d t  v Z h a q  the majority notes that 'both sides read affidavits and there was brief cross- 

examination of one deponent.' (2002) 210 CLR 491 at 500. 



jurisdiction, or their relative significance. It is not uncommon for judges to comment 

that although there is another more appropriate forum, the local court cannot be said to 

be clearly inappropriate." Plaintiffs clearly enjoy a better position under the Australian 

principle than they would under the English prin~i~le.7~ 

In the following sections I consider factors which are discussed in the cases in 

determining whether to exercise jurisdiction. The courts usually refer to at least some of 

the factors identified by Lord Goff as being relevant - namely, the location of evidence, 

the governing law, the parties' places of residence or business, and legitimate advantages 

to the plaintiff of litigation in the forum. Reference to the relevance or significance of 

these factors is on the basis either of the courts' specific identification of the importance 

of a factor, or of my subjective assessment of those influences from closely reading the 

judgments. 

Although the location of evidence is commonly referred to, in complex transnational 

commercial litigation, when evidence is likely to be dispersed between at least two 

countries, courts often remark that the location of evidence is not ~i~nificant.7~ For 

instance, Giles J stated that 

In general, in transnational litigation between flarge cornrnercial parties] travel 

between countries, with attendant expense and inconvenience, should not be given 

77 See e.g. J a m  Hurdie I&& IS, Ltd v Gnp (1998) 45 NSWLR 20 at 41; Chan W q  ( V u m t )  

LtdvMoh' (unreported, Supreme Court of Queensland) BC9801029 at 10. 

78 Deane J in &nic and the majority in Vath thought the principles would usually yield the same 

result: (1988) 165 CLR 197 at 253 and (1990) 171 CLR 538 at 558. 

79 See Kdwaki St& Cbpx~dtion v Owm urd Ohen I-ted in tk Ship " D q u q  H q "  (1 993) 120 

ALR 109 at 118; CZzntu& Bm Pty Ltd vM S~%uerwAG [I9981 NSWSC 473; S& B m  L i w  Gh% v 

Owm $Ship 2 1  A /$  [2000] FCA 656 at [21]. Cf Tcxp vMobd C)i;lNewGuim Ltd[1999] VSC 11 at [27> 

1291. 



undue weight, and whether the litigation is in the [foreign] court or this court a 

number of witnesses would have to travel.80 

However, if the defendant establishes that they will encounter difficulty in compelling 

witnesses to travel to give evidence, the location of evidence can be an important factor:' 

Beach J stated that where this was the case the defendant could be 'seriously prejudiced 

in its defence of the proceeding.'82 This will also be the case where the defendant can 

show that they will have difficulty in compelling the production of documents on which 

they wish to The location of evidence should only be a significant factor in 

. . 
determmmg whether to decline jurisdiction if either party can show that they would 

suffer significant difficulty in bringing evidence to Australia, or taking it to a foreign 

co~r t .8~  This should only be possible if the witnesses are neither expert nor professional. 

The governing law is significant in some cases,g5 although in a surprisingly large 

number of cases the court does not identify it explicitlyg6 In some cases, the courts give 

% Nezes Gxpxutiorz LtdvL&at (3rmmma& Im (1996) 21 ACSR 553 at 574. 

81 Dka)ZiSiOlZ AssOCidte~ vDk& Ltd (1997) 39 IPR 140 at 145 and 146; T a z  vB&h N&r F d  

Plc (unreported, Supreme Court of Victoria, 20 October 1993) BC 9304155. 

g2 DkaniSiOlZAssOCid~ vDk& Ltd (1997) 39 IPR 140 at 146. 

83 PuribdF v J u m  (unreported Supreme Court of Victoria, 25 July 1991) BC9102895 at 5. 

84 See AgzrvHyde (1998) 45 NSWLR 487 at 507 ('a modern court ... must be sensitive to the actual 

degree of inconvenience ... which wiU be imposed in the circumstances of a particular case, rather than 

assuming that any person or resident abroad must suffer such consequences in substantial degree.') 

85 Sbpherd W d k i m  Pty Ltd v Bi* Skpskin Chpuy (unreported, Supreme Court of NSW, 9 

December 1993) BC 9302282 at 12; M w n  v UnionShtppiq(NZ) Ltd[2001] NSWSC 325 at [51] and [55]. 

86 This may be because the parties do not plead it or make submissions in relation to establishing it: 

see e.g. CE Hath U m b z d i q  & Imwum (A mt~did) Pty Ltd v Burden (unreported Supreme Court of NSW, 

19 October 1994) BC9403144 at 42. Cf the comments of the majority in R m d t  v Z h q  (2002) 210 CLR 

491 at 519 (their perception of contemporarypractice was that 'choice of law questions tend to be decided 

in the course of interlocutory processes before trial.') 



a great deal of weight to the potential application of unfamiliar foreign law.87 This factor 

is important in three situations. First, if the expert evidence is that the foreign law is 

unsettled the court is likely to decline jurisdicti~n.~~ Second, if the applicable foreign law 

is legislative the court may be reluctant to retain jurisdi~tion.'~ Spigelman CJ stated that 

It is not satisfactory for an Australian court to determine, on the basis of expert 

evidence, the intention of the New Zealand Parliament, where it appears that there 

is uncertainty as to that intention, in a context of legislation which has a significant 

policy content?O 

Third, if the governing law is that of an unfamiliar legal system, such as a civilian 

system, the court is more likely to give this factor decisive weight?' Warren J stated that 

in determining whether to decline jurisdiction, 

The overwhelming factor is the ddficulty of this court in applying . .. the civil law of 

Canada. . . . Even if experts in Quebec [sic] and Canadian law gave evidence before 

this court I consider that there would be considerable reluctance by a judge of thi;: 

court in a trial purporting to apply the law of those jurisdictions?2 

87 A&% v Zk Nazmt Phphte Ropltier Tmt (unreported Supreme Court of Victoria, 8 July 1992) 

BC9203160 at 13. 

88 J a m  Ha& I & h  IS, L d  v Gn'p (1998) 45 NSWLR 20 at 39; Dlsarujion Associdter vDk& 

L d  (1997) 39 IPR 140 at 145; FlschervPrde (unreported Supreme Court of Western Australia, 1 July 1994) 

BC9401731 at 7. 

89 A&% v N a m  Phaphte Ropltiec Tmt (unreported Supreme Court of Victoria, 8 July 1992) BC 

9203160 at 13-4. 

90 J a m  Ha&I&r/ier IS, LdvGn 'p  (1998) 45 NSWLR20 at 39. 

91 In Rmult v Zhrg, the governing law was French law, but the majority held that 'An Australian 

court cannot be a clearly inappropriate forum merely by virtue of the circumstance' that foreign law is the 

governing law (2002) 210 CLR 491 at 521. 

92 Gdnite S p i q  IS, LdvIntercodw Water Dljpensen IS, L d  [2000] VSC 224 at [25]. See also P a h  v 

J a m  where Ormiston J noted that 'where civil law principles had to be applied and evidence given as to 

those matters ... [the governing law] might be given greater weight' than where English law applied: 

(unreported Supreme Court of Victoria, 25 July2001) BC9102895 at 4. 



However, foreign law is not always regarded as being too difficult for the court to 

apply. Judges have commented in several cases that they anticipate no difficulty 

whatever in correctly identlfylng and applying English law.93 Without a trace of irony, 

Matheson J of the Supreme Court of South Australia observed that where the governing 

law was English, 'that should pose no problem for this Court. After all the Judges apply 

or distinguish English cases all the time.'94 

On the other hand, the potential application of local legislation is important in many 

cases.95 Section 52 of the Trdde Pr& ACT is commonly invoked, and some judges 

clearly see this as involving the protection of local policy standards. Rolfe J stated that 

when defendants enter the jurisdiction 

for commercial considerations ... and act in a way which prima facie indicates a 

breach of the law of this jurisdiction it hardly seems reasonable that they should be 

allowed to say they should not, on  the grounds that it is oppressive o r  vexatious, be 

required t o  answer for that conduct in the jurisdiction, particularly when they would 

not otherwise be required t o  answer for it elsewhere.96 

His Honour held that although this factor was not determinative, it was very 

significant. Similarly, in DA T M o g y  vDiscmt Logic Gurnrnow J thought that there was 

'an Australian public interest in the application of a statute of this nature [the Trdde 

93 Pun& v J a m  ibid; % o m  v A  CP T& Serzicer Ltd (unreported Supreme Court of Western 

Australia, 17 November 1999) BC9908835 at [6]. 
94 A1 Ru FamzPty L td v Htdle)a H m p  Lid (unreported Supreme Court of South Australia, 14 June 

1991) BC9100575 at 19. 
95 B d  Gbp Ltd (in 1zqj v Werp Bunkiq Gqmution (1996) 20 ACSR 760 at 776; A h &  v 

Aktocrut L & m  Ltd (unreported Supreme Court of NSW, 28 August 1998) BC9804287. 
96 CE Hmh Urdemhq  & Imzmum (Amtrdid) Pty Ltd vBa& (unreported Supreme Court of NSW, 

19 October 1994) BC9403144 at 48. 



Pr& Act] by a court selected by the Parliament.'97 If the court perceives that a foreign 

court will not apply local legislation, this is important in influencing the court to retain 

jurisdicti01-1.~~ 

The lex causae in family cases is almost always the law of the forum Therefore, this 

factor should be given no weight in the determination of applications to stay family 

proceedings.99 However, the Full Court of the Family Court treated the comparative 

advantage to the wife of securing the application of the property distribution provisions 

of the F a d y  LawAct as decisive in In the Mamdg $Gilm.lW 

Although the courts usually identify the legal system with which each party is 

connected in general terms, the precise nature of the connection and its particular 

relevance is usually not explored. The main exception to this is in some personal injuries 

cases, in which the courts expressly consider the relative abilities of the pahies to 

participate in litigation locally and abroad. In such cases, the fact that the plaintiff is local 

is relevant.lo1 In J a m  vAndm, the court took into account the substantive relationship 

between the defendant and the forum by reference to the benefits which the defendant 

97 DA T&4py Awtrdid Pty Ltd v Dlj~1~t7t LOgjc Im (unreported Federal Court, 10 March 1994) 

BC9405780 at 19. His Honour was referring to the T 7 d  PT& Act 1974 (ah). 
98 See Ra' i smm Amtrdid Corp Ltd v HIH CZwdty urd Gkmd Iisuram (in 1d [2003] FCA 56; 

Gm& B m  Pty Ltd v B a a  A l d r e  SPA [I9991 FCA 592 at [8]; S&m CgHMation Ltd vMi7  Qmh 

Pp Ltd (unreported Supreme Court of NSW, 14 December 1995) BC9506830 at 11; CE Heuth U M r q :  

& Immum (AwtrdI;E) Pty LtdvBurden (unreported Supreme Court of NSW, 19 October 1994) BC9403144. 

99 In theMunidge $ G d m  (1993) 16 Farn LR 285 at 292; Stmz vBkzk (2000) FLC 93-005 at 87-146. 

100 (1993) 16 Farn LR 285. See similarly StmzvBkzk (2000) FLC 93-005. 

101 See Pertsd vPTJ&H&d Gmtnutiom Irdcnasid [2001] QSC 127 at [33$[34]. 



received by virtue of the registration in the forum of a corporation of which he was a 

director.lo2 

The connection of a corporation to a legal system may not be regarded as particularly 

significant.lo3 Mason P observed that 'wherever the defendants reside, being 

corporations they need to retain lawyers and other agents to act for them in litigation.'lo4 

This factor is not explicitly referred to in many cases. In the single case in which the 

defendant was a foreign state agency, the court granted a stay.lo5 

d Pen& and j& admntagss 

It is unusual for the court expressly to identify personal or juridical advantages.lo6 In 

some cases, the facts objectively suggest the presence of juridical and personal 

advantages but the courts do not expressly state that they regard those factors as being 

relevant advantages. One juridical advantage sometimes identified is relatively favourable 

substantive law of the forum, such as section 52 of the T r d  P r i k  Ad: (and identical 

provisions in state legislation).lo7 This factor is given a great deal of weight.lo8 

102 J a m  v A h  [2OO1] NSWSC 716 at [15]. This is similar to the United States concept of 

minimum contacts, applied in the establishment of jurisdiction over foreign corporations. This concept is 

discussed in Chapter Six at Part I11 A3. 
lo3 H@ v A g r  (1998) 45 NSWLR 487 at 507. 

lo4 J a m  Hun& I & h  IS, L t d v  On'p (1998) 45 NSWLR 20 at 43. 

105 A&% v N u m  Phaiphte Roy&& Tmt (unreported Supreme Court of Victoria, 8 July 1992) BC 

9203160. 

106 But see Astru AB vD& W6t IS, Ltd (unreported Supreme Court of Victoria, 5 December 1994) 

BC9401316 at 12; Pert& vPTJcbnH&d Conrtr~~unsS [2001] QSC 127 at [43]. 

107 CE Hatb U h %  umd Imwum (Amtrd@) IS, Ltd v Bun& (unreported Supreme Court of 

NSW, 19 October 1994) BC9403144; Bunmtm H&rp Ry Ltd vS+& Scmhj$hlid A / S  (unreported 

Federal Court of Australia, 9 February 1996) BC9600172. See also Gmzdz V D W  J m  [2001] VSC 305 

(more favourable defamation law); M w n  v Union Shtpplx (NZ) Ltd [2001] NSWSC 325 (more favourable 

negligence law); Sta?n v B& (2000) FLC 93-005 (more favourable provisions relating to distribution of 

matrimonial propert);); T&o v T&o [I9991 VSC 81 (equitable relief). 



Procedural juridical advantages to which the courts specifically refer include the 

availability of discovery,109 limitation periods,"0 rules of evidence,"' costs rules,'12 

damages rules,'13 and the plaintiff's ability physically to attend the trial.'14 The presence of 

the defendant's assets which could be used to satisfy a judgment has been referred to as a 

factor justlfylng retention of jurisdi~tion.''~ 

R Multiple defdm and d t t j ~ l e p m m i i ~  

Where there are multiple defendants, only one of which contests the jurisdiction of 

the court, this appears to be an influential factor in favour of retaining jurisdiction.'16 

Similarly, the courts generally do not stay proceedings on the application of a third party 

where the defendant seeks contribution or indemnity from a third party, where the 

defendant's claim against the third party is closely related to the principal proceeding, in 

which the court certainly has and will exercise jurisdiction.'" 

108 ReirismmA mtrdid Gnp Ltd vHIH & d y a d  W d  Iriswarn (in 1qJ [2003] FCA 56 at [289]. 

109 Astm A B  v D& W6t Pey Ltd (unreported Supreme Court of Victoria, 5 December 1994) 

BC9401316. 

110 JamHa&& GIPtyLtdvBm(1996)13NSWCCR525. 
111 J a m  Ha& v C z m  [I9951 NSWDDT 5; Liw v L q  [I9961 NSWDDT 4. 

11* 7he N w  ChpiationLtdvL.p'ert (2mrwhh Im(1996) 21 ACSR 553. 

113 Perlsch vPT Jwh H&d (3rmiwk I d m i d  [2001] QSC 127. 

114 Tmzre v British N&r Fuels Plc (unreported, Supreme C o w  of Victoria, 20 October 1993) BC 

9304155. 

115 W d m  vLtps-H& BV (unreported Supreme Court of NSW, 1 November 1991) BC9101462 

at 37; T a M o  v T&o [I9991 VSC 8 1 at [3 I]; W M  Moton Pey L td v M & d  (unreported Supreme Court 

of NSW, 23 April 1993) BC9301698 at 19. Cf F i s h  vPr& (unreported Supreme Court of Western 

Australia, 1 July 1994) BC940173 1; &pun v Trawhttm! (1998) 86 FCR 460 at 470. 

116 Hyk v A g r  (1998) 45 NSWLR 487 at 517; D&m & GI Ltd v Brddley (1995) ATPR 41-388 at 

40,326-7; GemPhtia Pey Ltd v S a m  Ma& (Pryl Ltd (1995) 8 ANZ Ins Cas 61-283; Astra A B  vDelta 

Wat Pey Ltd (unreported Supreme Court of Victoria, 5 December 1994) BC9401316. 

117 Melbdn Ply LtdvEu OTnn N m ' m  Pey Ltd (unreported Supreme Court of Victoria, 16 March 1992) 

BC9200004 at 13, &s v Hezth Gisdty Imwarn (unreported, Supreme Court of Queensland, 22 April 

1992) BC9202576, E r n e  T&4pyPey LtdvKo (unreported Supreme Court of Victoria, 22 March 1993) 



'Where multiple proceedings arise from the same set of facts, this is often a relevant 

factor in determining whether to stay local Smith J stated that allowing 

litigation to proceed in different jurisdictions where the proceedings are based on 

'significant common issues' is against the interests of justice.'19 

In order to justify the grant of a stay, it is usually necessary'20 that the defendant 

identlfy an alternative forum abroad which has jurisdiction to hear and determine the 

dispute. The court often takes the view that Australian legislation would not, or may not, 

be applied by a foreign court and therefore that effectively there is no alternative forum 

for at least a part of the clairn.121 This factor is sometimes adverted to in personal injuries 

litigation where the accident causing the injury occurred in a developing country. In 

Per~all vPT John Hdhd  ~~ I h k ,  Cullinane J accepted the plaintiff's evidence 

BC9304159. Cf % Amtrd Briot? G q m y  Pty Ltd vStd& Hdkzd BV (unreported Supreme Court of NSW, 

29 April 1993) BC9304217 at 4-5 and Olanite S p ' p  Pty Ltd v I 6  Water D i s p e n  Pty Ltd [2000] VSC 

224. 

118 FAI Germd Imui-am Co Ltd v k n  Marine M a d  Pzttxtiolz a d  I m b m q  Associdtion (1997) 41 

NSWLR 559 at 571; Gdidth P&d Cbm~ Co Ltd v B@ (1994) 33 NSWLR 414 at 419, 420 and 438; 

GemPkzitia Pty L t d v S a m  Marin'm(Pty) Lid (1995) 8 ANZ Ins Cases 61-283 at 76,131; S d  B m  

L i w  Gm% vOzmm $Ship 'AlAbyd [2000] FCA 656 at [25]. 

119 E m m  Tahdcgy Pty Ltd v KO (unreported Supreme Court of Victoria, 22 March 1993) 

BC9304159 at 35. See similarly B q g m  9 f F h  SA vCZwpidn Shzppiq Co (NGS 1,3,4 a d  T) [I9981 1 Lloyds 

Rep 461. 

120 The majority in Voth held that identification of an alternative forum was relevant but not a 

precondition to staying local proceedings: (1990) 171 CLR 538 at 558. 

121 Reimmm Amtralid GTP Ltd vHIH CZwdv a d  Germd Imui-am (in [2003] FCA 56 at [293]; 

D d m v B r i  (1995) ATPR 41-388; cbmmmedth Bank $Australia v White [I9991 2 VR 681 at 706; CE 

Heath U ~ q a d I m z m m  (Amtrdq Pty Ltd v B a h  (unreported Supreme Court of NSW, 19 October 

1994) BC9403144. But cf AhtgvNazrru PharphuteRoydtier T m t  (unreported Supreme Court of Victoria, 8 

July 1992) BC 9203160 at 14; A i m d  vAnitwat Leirm Ltd (unreported, Supreme Court of NSW, 28 

August 1998) BC9804287 at 17-8; and Wdidm v Lp -H& BV (unreported Supreme Court of NSW, 1 

November 1991) BC9101462 at 37. 



that he could not afford to litigate his claim in Indonesia, so that effectively there was no 

alternative forum available to the ~1aintiff.l~~ 

The courts often emphasise the location of the relevant activities which gave rise to 

the dispute.123 In commercial cases, the place where negotiations and performance 

occurred is ~ignificant.'~~ In dissolution proceedings, the courts ernphasise the 

jurisdiction where the marital relationship was centred.'25 The location of activities is 

often a material factor in determining the application of local legislation.126 

The majority in V d  counselled against local courts conducting an evaluation of the 

quality of litigation offered by other legal systems. They stated that there 

are powerful policy considerations which A t a t e  against Austdan Courts sitting 

judgment upon the ability or willingness of the courts of another country to accord 

justice to the Plaintiff in the particular case.127 

122 [2001] QSC 127. Cf L~vCapepk[2000]  1 WLR 1585. 

123 See M w n  v Union Sh@pi%(NZ) Ltd[2001] NSWSC 325 at [51]; Tabdo v Tabdo [I9991 VSC 81 

at [30]; Tdylw v Dow G w n ~  Amtrdid Ry Ltd [I9991 1 VR 235 at 262; Bd Grotq, Ltd (in 1 4  v Warpdc 

Cbpmatiun (1996) 20 ACSR 760 at 776; Wdidm vLtps-H& BV (unreported Supreme Court of 

NSW, 1 November 1991) BC9101462 at 37; A d  Q m a h  Ry LtdvGbrkzh T&@a Iw[l999] FCA 

633 at [18]. 
124 &ury Imwam L td (in prous* l+tw$ v New Z&d Gwtrdidn Tmt L td (unreported Federal 

Court, 16 May 1996) BC9601951 at 30. 
125 See Fewier- Watson vMcElrdth (2000) 26 Fam LR 169 at 195; In tbeMarriag $Ihah&b (2000) 26 

Fam LR 686 at 727. 
126 See the comment of Rolfe J above, at text corresponding to note 96; see also Ckpmn v 

Tradtmd (1998) 86 FCR 460. 
127 Vdth (1990) 171 CLR 538 at 559, citing Attomy Genmd ( U q  v H a ' m n n  Publishers A mtrdid Ry 

Ltd(1988) 165 CLR 1 and A ~ n R d S h e e d S h t p p t ~ ~ a t i o n v ~ i t I m w a m G [ 1 9 8 4 ]  AC50. 



In general this advice has been observed.12* Occasionally the court does consider the 

nature of litigation in foreign courts. In T q  vMobtl011 New Guim, Beach J gave weight 

to the length of time it would take the plaintiff's claim to reach trial in Papua New 

Guinea because of extraordinary delays. He also took into account evidence that the 

plaintiff might be refused a visa to PNG if his sole purpose in entering was 'to pursue an 

action against the present  defendant^."^^ 

7. Appeals 

Appeals on the issue of forum non conveniens are rare, and when they occur they are 

rarely s~ccessful.'~~ As the application is interlocutory, an appeal may only be taken with 

leave, which is seldom qanted.l3l Caution is to be shown not only because the decision 

appealed from is interlocutory and based on the exercise of a discretion, but in addition, 

the High Court has directed that in this type of matter an appeal court should be 

especially slow to interfere with the decision of the primary judge. Appeal courts 

emphasise the statement by the majority in V d  that the decision whether to decline 

jurisdiction is 'pre-eminently one for the trial judge'.132 Unless the primary judge made an 

appealable error, the appeal court does not re-exercise the discretion to determine 

128 S h  B m  L i w  W vOzwm $Ship 'A1Aliyd [2000] FCA 656 at [23]-1241, dismissing as 'not 

cogent' evidence that the courts of the foreign f o m  lacked expertise in maritime disputes and suggesting 

that the court was incompetent and likely to reach a result which was unjust to the plaintiff. See also Pertsd 

vPT John H&d ~~ Irdotaerid [2001] QSC 127 at [I 11-[13]. 

129 T q  v M d  CMNew&im Ltd[1999] VSC 11 at [31]-[32]. 

130 In the cases which I consider in the second part of this chapter, of 99 decisions, only 15 are 

appeals. There are a larger number of appeals taken but in most of them the appeal fails as the court holds 

that there is no demonstrated error of law: for examples, see cases cited below at nn 132-133. 

131 Most applications for leave to appeal fail on the ground that there is no error of law. 

$32 Voth (1990) 171 CLR 538 at 570. Applied in Akui IS, Ltd v %People's Imwum Co Ltd (1995) 8 

ANZ Ins Cas 61-254 at 75,855; A & .  B d  Ltd v 7hiers Cbntmmm IS, Ltd (unreported, Queensland 

Court of Appeal, 25 August 1992) BC9202138 at 4; J u m  Ha& & Cb IS, Ltd v Cayle [I9981 NSWSC 190 

(NSW Court of Appeal) at 3 and 6; Bunk $Amrim vBank $New Y d  [I9951 ATPR 41-390. 



whether the forum is clearly inappr~priate.'~~ Demonstrating an error may be expected 

to be unusually difficult if the primary judge is not required to give reasons for her or his 

0. Pamflellitigation 

In Henry, the usual principles of forum non conveniens were said to be relevant to 

matrimonial litigation where there was litigation pending in another jurisdiction. As 

explained in Chapter Four, however, the majority held that in deciding whether to stay 

proceedings, a number of specific factors, none of which had previously been identified 

by the High Court in forum non conveniens cases, were relevant. All of those factors 

require the court to undertake a comparative evaluation of the merits of litigation in the 

local and foreign court. It is difficult to discern precisely why the majority decided that a 

stay should be granted in Henry as their consideration of this question is extremely brief. 

They held that the Full Court of the Family Court failed to take into account that 

proceedings were pending in another forurn, which was the place where the parties last 

~0habited.l~~ The majority held that the Full Court had erred in refusing to admit 

evidence as to the progress of proceedings in the other forum, and then concluded, 

without explaining why, that the appellant's cross-appeal to the Full Court of the Family 

133 lGmbdk& (2000) 26 Fam LR 686 at 691; J a m  Ha& & G IS, Ltd v G$e [I9981 

NSWSC 190; K ~ v ~ ( 1 9 9 8 )  23 FamLR 105 at 111; P ~ L i n e v L q ( u n r e p o r t e d  NSW Court of 

Appeal, 26 July 1996); Anmhzge B& Ltd v l%ks ~~ Pty Ltd (unreponed Queensland Court of 

Appeal, 25 August 1992) BC 9202138; Bank $A& v Bank $New Y d  [I9951 ATPR 41-390. In Akai  v 

?he People's I m w a m  G Ltd Sheller JA carefully considered arguments made on the appeal, and then held 

that the primary judge had not erred in principle Veagher JA agreeing): (1995) 8 ANZ Ins Cas 61-254 at 

75,855. 

134 In general, not giving reasons for a decision is in itself regarded as an error of law P&i S& 

B d  ( N S V  v 0 . d  (1986) 159 CLR 656. The majority in V d  did not explain why this requirement 

should not be observed in jurisdictional disputes. In Chapter Eight I recommend that the principles 

specifically require the courts to give full reasons for their decisions. 

135 H q  (1996) 185 CLR 571 at 593. 



Court should be allowed - in effect, holding that proceedings should be stayed.136 The 

factors to which the majority earlier referred were that the alternative forum had held 

that it possessed jurisdiction, that its orders would be recognised in Australia, that 

proceedings were on foot in that jurisdiction, and that it was the place in which the 

parties had last cohabited."' These factors all concerned the connection of the litigation 

to the foreign forum. The factors on which the majority apparently relied are very 

different to the grounds on which jurisdiction may be asserted in family law. 

The decision in H i  is plainly correct. The foreign court in which proceedings were 

commenced f i t  had a strong connection to the controversy and the Australian court 

had none. It was not the fact that proceedings were commenced there first that was 

decisive, but the nexus between the parties' relationship and that legal system This case 

shows the relevance of the place of the parties' marital relationship in declining 

jurisdiction in dissolution cases. It also suggests that if the judgment of a more 

appropriate foreign court will be recognised in the forum, there are good reasons for 

declining jurisdiction. In H q  the personal connections between the applicant and the 

forum, which sufficed to establish the court's jurisdiction, were actually irrelevant in 

determining whether proceedings should be retained. In Chapter Eight, I recommend 

reforms to the principles on establishing jurisdiction in family cases. 

In CSR v C i p ,  the High Court held that where the dominant motive of the plaintiff 

in commencing local proceedings was to prevent the other party from pursuing in 

foreign proceedings relief which was not available locally, local proceedings were 

oppressive in the Vosh sense of the word, and should be stayed.138 The majority found 

136 Ibid at 594. 

137 Ibid at 593. 

138 CSR v C i p  (1997) 189 CLR 345 at 400. 



that Cigna's application for a declaration of negative liability was made with the intention 

of preventing CSR from recovering statutory damages for breach of United States 

legislation. This finding facilitates the manipulation of outcomes by the parties. The 

party who prefers to litigate in a foreign forum need merely claim in foreign proceedings 

relief which would not be available in the forum. Given the differences in remedies 

available in different forums, this result is easily achieved. The decision in CSR v Cigna is 

incorrect, and shows that it will not always be appropriate to defer to the proceedings of 

the court in which litigation is commenced first. The controversy had a much closer 

connection to the forum than to the foreign court. 139 

Application by other courts 

In applications for stays where there is parallel litigation on foot in another 

jurisdiction, the courts generally refer to the principle of forum non conveniens as being 

applicable.140 Pendency of litigation in another jurisdiction is not necessarily 

determinative of an application for a stay,141 especially where there is an apparent 

difference in the issues to be litigated in each jurisdiction.142 This is particularly so when 

the plaintiff to local litigation claims relief under Australian legislation, which in some 

cases appears to be determinative of the application for a stay.'" In F e r k -  Watson v 

McElrath a majority of the Full Court of the Family Court followed the majority in Heray 

in t&g a broad view as to the similarity of litigation between the two jurisdictions, and 

139 The majority acknowledged this: ibid at 399-400. 

140 Fewier- W~dtson vMcElrdth (2000) 26 Fam LR 169 at 195; G?&zr$la B m  Pty L td v B a d  A h m k z ~  

SPA [I9991 FCA 592 at [lo]. 

141 R d h  Spim'rg Mu% Pty Ltd v ConsdAted Trdrg Cbpmation [I9951 2 VR 181, cf Dljmrision 

Ass&ta vDlj& Ltd (1997) 39 IPR 140. 

142 CimmmmLth Bank cfAushidid v W?n@ [I9991 2 VR 681 at 705-6. 

143 Clmnmmdth Bank $'A ushidid v White [I9991 2 VR 68 1 at 706; G?&z& B m  Pry L td v Ban& 

Alin~ddw SPA [I9991 FCA 592 at [8]. 
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in focusing on the connections of the litigation to the foreign forum.144 The courts give 

little weight to the existence of parallel litigation if foreign litigation is commenced after 

local proceedings and where the defendant to local proceedings seeks in the foreign court 

a declaration of non-liability in relation to the issues raised in local pr0~eedings.l~~ 

Solimine has pointed out the lack of substantial empirical evidence to justify intuitions 

about circumstances in which the courts decline jurisdi~tion.'~~ He noted that academic 

perceptions about the operation of the legal system are usually based on reported 

decisions of the appeal courts, and that this was often an inaccurate and unreliable 

reflection of practice.14' In order to understand better the practice of jurisdiction (how 

the principles are applied in practice), it is necessary to consider how jurisdictional 

disputes are actually resolved. In order to do this, I undertook a quantitative analysis of 

decisions of Australian superior courts which considered the issue of declining 

jurisdiction. 

A. The sample 

The aim of my study was to identify decisions of the Australian superior courts 

decided after V d  was handed down, in which the court determined whether it should 

(2000) 26 Fam LR 169 at 195. 
145 lk N m  Gpniution Ltd vLe$~t (3rmnmktiolis Inc (1996) 21 ACSR 553 at 573; R d h  Spin'% 

MrUs R y L t d v C m d h t c d  TrddrgGqmutian[1995] 2 VR 181. 
146 Michael E Solimine, 'The Quiet Revolution in Personal Jurisdiction' (1998) 73  T & e  LuwReziew 1 

at 5-6. 

147 Ibidat38. 



retain or decline to exercise its jurisdiction. The study is limited to published cases, 

including those published in the law reports as well as unreported decisions which are 

publicly accessible on the Butterworths' Casebase service and on AustLII. Because I 

only included published decisions, the coverage of family decisions in this study is not 

comprehensive.148 To define cases involving the exercise of jurisdiction, I searched for 

' Votb v Manildru F l w  Mzlls', 'Hi vH+, 'Akai v % P q k s  Insurum Co' and 'CSR v 

Cip '  in the Australian Case Citator and Casebase. I also searched AustLII and Scaleplus 

using the same terms as well as the phrase 'forum non conveniens'. In the course of 

research I found other cases which the search engines I used did not index. My sample 

was limited to cases decided between December 1990, when the decision in V d  was 

handed downy and September 2001. The principle of forum non conveniens was 

unsettled in Australia until the majority in Votb adopted the clearly inappropriate forum 

test; my sample spans approximately ten years and is comprehensive, in that it includes 

every case which was indexed in those search engines. 

I retrieved 248 cases and discarded 149 of those in which the court did not explicitly 

determine whether it was clearly inappropriate using the relevant legal principles. This 

included cases in which the court held it was not jurisdictionally competent and a number 

of appeals in which the court merely affirmed the decision of the primary judge. There 

are 99 cases which form the sample. 

My interest was in how judges say they are making decisions about staying 

proceedings, rather than how these disputes were ultimately resolved. Therefore, I 

retained all cases in which the court determined whether the local court was clearly 

148 There are some non-family decisions which are also not published, and some which are not 

indexed in the case indexes which I used to derive my sample. 

149 The decision was handed down on 13 December 1990. 



inappropriate. I excluded appeals in which the appeal court merely affirmed the primary 

judge's decision.150 

The sample excludes intra-Australian jurisdictional disputes which are not only 

beyond the scope of this thesis but also involve different considerations to those which 

are relevant in international cases.151 Jurisdiction in international family law disputes 

involving children is determined on a different basis to other cases,152 so they were also 

excluded. 

The sample includes applications for a stay on the ground of forum non conveniens, 

for leave to serve out of the jurisdiction, for leave to proceed in the absence of 

appearance, and for service to be set aside. Of the 99 cases considered, 81.8% were 

applications for a stay of proceedings. The graph in Figure 1 below sets out the type of 

applications in all 99 decisions considered. 

150 There were several cases in which I was unable to locate the primary judge's decision, in which 

case I retained the appeal decision. 

151 In superior courts, the relevant application is for a transfer of proceedings under s 5 of the 

J u n i h  $(hots (Cms Vcstiqj Ad: 1987 (the Commonwealth and States have equivalent legislation 

which has the same short title). In inferior courts, the relevant application is for a stay of proceedings 

under s 20 of the Semie u d  Ex& $ P m s  Ad: 1992 (Cth). These provisions contain different 

legislative formulae that the court dealing with an application for a transfer or stay must consider. See 

Chapter Seven at Part 111 for a full discussion of these principles and how they differ from the common 

law forum non conveniens principle. 

152 F a d y  Luw(Child A&& -4 Rqdztims 1986 (Cth) reg 16(1); ZP vPS (1994) 181 CLR 

639. 



Leave to continue 
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Set aside service I 

Total N=99 

Figure 1: Types of application 

Most of the decisions in the sample are first instance decisions. The Supreme Court 

of New South Wales and the Federal Court deal with the largest numbers of 

jurisdictional disputes. Table 6, on the following page, sets out the numbers of cases 

from each jurisdiction, and indicates the number of appeal and first instance decisions in 

each jurisdiction. 



Table 6: Number of cases, including appeals, from each jurisdiction 

Jurisdiction 

Eligh Court 

Famdy Court 

Federal Court 

ACT Supreme Court 

NSW Supreme Court 

Queensland Supreme Court 

South Australian Supreme Court 

Tasmanian Supreme Court 

Victorian Supreme Court 

WA Supreme Court 

TOTAL 

B. . CiFlamcte~stics of International Jun>diction Disputes 

There is no data presently publicly available which describes the characteristics of 

disputes in international jurisdiction. Part of the purpose of this study was to address 

this by indicating the characteristics of these disputes. The information provided in this 

section is purely descriptive. 

1. Jurisdiction and arbitration clauses 

First instance 

0 

1 

22 

1 

33 

3 

2 

1 

17 

4 

84 

As Figure 2 on the following page illustrates, in most cases, there was no effective 

jurisdiction or arbitration clause.153 

153 Reference to 'effectiveness' indicates that the court held that the clause was properly incorporated 

into the contract between the parties. It does not indicate that the court enforced the clause; that issue is 

considered in detail below. 

Appeal 

4 

4 

1 

0 

4 

1 

0 

0 

1 

0 

15 

Total 

4 

5 

23 

1 

37 

4 

2 

1 

18 

4 

99 



Arbitration Clause - 
Jurisdiction Clause - Foreign 

5% 

2% Arbitration Clause - 

Jurisdiction Clause - Local 
Foreign 2% 

19% 

w 
No Jurisdiction 

Clause 
72% 

Total N=99 

Figure 2: Percentage of cases involving jurisdiction and arbitration clauses 

As explained above, in practice, the courts treat arbitration clauses in much the same 

way as jurisdictional clauses. For the purposes of this analysis, they are treated as 

equivalents. 

2. Types of dispute 

In 44% of cases, the plaintiff had more than one cause of action. This shows the 

complexity of many international jurisdictional disputes. Table 7 below sets out the 

number of causes of action claimed bythe plaintiff. 

Table 7: Number of claims 

Percentage 

56.6 

24.2 

18.2 

1 .o 

100.0 

Number of Claims 

1 

2 

3 

4 

Total 

Frequency 

5 6 

24 

18 

1 

99 



Plaintiffs invoked a very wide range of causes of action, and in rnany cases they 

invoked more than one cause of action. It is therefore difficult to describe concisely the 

types and combinations of claims which arose in these cases. The following is a 

summary. 

Cases in which there were local jurisdiction agreements all involved contractual claims. 

Three of the four cases were in contract alone (two were insurance contract disputes). In 

the other case, the plaintiff claimed in intellectual property and contract. 

As one would expect, the 24 cases in which there were foreign jurisdiction agreements 

were dominated by contractual claims. But plaintiffs seem to be aware that there are 

strategic advantages to be had in including non-contractual claims in order to attempt to 

avoid the enforcement of foreign jurisdictional agreements. The plaintiff relied solely on 

contract claims in only four cases, although two of those concerned insurance contracts, 

which, are governed in Australia by legislation which is generally protective of insureds. 

In 17 of the 24 cases (70.72%), the plaintiff relied on one or two other claims in addition 

to a claim in ~0ntract. l~~ Claims for breach of the Trdde Pr& Act and in negligence 

were dominant. The three cases in which there was no contractual claim all included a 

claim under the Trdde Pr& Act.155 

154 In 16.6% of cases, the plaintiff claimed in contract and for breach of s 52 of the T7d P7& Act 

or an equivalent provision in a State Fair T r i q A c ~ .  In 29.16% of cases, the plaintiff claimed in contract, 

for breach of s 52 and in negligence. In 16.6 % of cases, the plaintiff claimed in contract and in tort (most 

claims were in negligence). In one case, the plaintiff claimed in contract and for breach of a provision of 

the T r d  h i  ACT other than s 52. In one case, the plaintiff claimed under both the I m m m  b d c t s  

Act 1984 (Cth) and the T7d Praak Act. In one case, the claim was under contract, s 52 and estoppel. 

One claim was for breach of a provision of the T7d Praak Act other than s 52. 

155 In one case, the claims were in intellectual property, negligence and breach of the T7d P7uuk~s 

Ad; in another the claims were in negligence and for breach of s 52; and in the third the claims were for 

breach of a provision of the T 7 d P r u ~ ~ k  Act other than s 52. 



Of the 71 cases in which there was no effective jurisdiction agreement, contract claims 

were prominent. Twelve cases (16.8%) were purely contract clairr~s,~~~ and another 20 

cases (28%) were for contractual claims and at least one other claim.15' The T r d  P r i  

Ad: is less popular in cases not involving jurisdictional agreements. Section 52 was 

invoked in only nine cases (12.6%)'~' and other provisions of the T r d  PrdcticEs Ad: in 

eight cases (11.2%). This suggests that the use of T r d  Prdcticrs Ad: claims in foreign 

jurisdiction cases may be for strategic purposes. Where there is no jurisdictional 

agreement, it is well-known that it is difficult for defendants to show that the local court 

is clearly inappropriate, and plaintiffs might think it is less important to invoke s 52 in 

order to improve their chances of avoiding a stay of proceedings. 

There were six family cases (8.4?41)'~~ and 15 personal injury cases (21°/0).160 Of the 

personal injuries cases, 12 were pure negligence claims, and in three cases the plaintiff 

also claimed under contract or under the T r i  Prdctias Act. Aside from the personal 

156 One case involved an employment contract, two involved insurance contracts, and nine were 

commercial contract disputes. 

157 These were contract and deceit (one case), contract, equity, and trust (one case), contract and 

estoppel (one case), contract, estoppel and a provision of the T r a d e P r z  Act other than s 52 (one case), 

contract and negligence (two cases), contract, negligence and a provision of the Trade P r u b  Act other 

than s 52 (one case), contract, negligence, a provision of the Trade Prddim Act other than s 52 and estoppel 

(one case), contract and personal injuries (one case), contract and s 52 of the Trade Pr& Act (two cases), 

contract, s 52 and breach of fiduciary duties (one case), contract, s 52 and fraud (one case), contract, s 52 

and negligence (two cases), contract, tort, and breach of fiduciary duties (one case), contract and breach of 

a provision of the Trade PrddicEs Act other than s 52 (one case). 

158 Two cases were purely for breach of s 52; the other seven were for a combination of breach of s 

52 and another claim or claims. 

159 Four cases were disputes over dissolution and two were disputes about matrimonial property. 

There are, evidently, many more family cases involving international problems. This is evident from the 

fact that five of the six cases in the sample are appeals. Due to the Family Court's restrictions in publishing 

unreported decisions, veryfewfamilycases were included in this study. 

160 In one case the plaintiff claimed in contract and for personal injuries; in one case the plaintiff 

claimed in contract, for personal injuries, and for breach of the Trade P r z  Ad; and in one case the 

plaintiff claimed for personal injuries and for breach of the Trade Pr& Act. 



injuries claims, there were five other pure negligence claims (7.04%). In the remainder of 

cases, the plaintiffs sought a wide variety of commercial claims, including breaches of 

duty,161 breaches of trust,162 defamation,lb3 deceit, various equitable claims including 

estoppel, fraud, maritime claims,'64 and tort claims other than negligence. 

3. Evidence 

The graph in Figure 3 below indicates where the court held that the majority of 

evidence was located. 

Local 

Both 
35% 

Total N=99 
I 

F i g m  3: Location of evidence 

This graph shows that in 55% of all cases the court found that at least some of the 

evidence was available locally. In 33% of all cases, the court made no finding as to the 

location of evidence. 

161 Three cases were for breach of duty. 

162 One case included claims for breach of trust and negligence. 

163 Two cases were claims for defamation. 

164 Two cases were maritime claims. 



4. Governing Law 

Figure 4 below shows the governing law as identified by the court. 

No Reference 

Foreign 
29% 

I Total N=99 
I 

Figure 4: Governing law 

Where there are multiple causes of action, it is not uncommon for the court to hold 

that the law of the forum and foreign law govern different causes of action. This 

occurred in nine per cent of cases. This graph shows that in 46 % of all cases, local law 

was to be applied to at least some of the clairns. 

Local substantive legislation was specifically referred to as being potentially applicable 

in 50 cases (50.5%). The most commonly invoked substantive legislation was the Tri 

Pr& Act, referred to in 30 (30.3%) of all cases. Next most common were the F a d y  

LdwA ct (six cases) and the Dust Disms T M  Act (five cases). Other legislation was 

generally only referred to in one case.16' 

165 Other substantive local legislation referred to was the B u d q t q  Act 1966 (ah) ,  the Chpmutianr 

Act (previously the Corporutim Lu4, the Fair Trddqg A@, the Imwum W m  Act 1984 (Cth) (two cases), 

the I m  Tm Ass~smntAct 1997 (ah),  the P a m  Act 1990 (ah),  and the W m  Act 1936 (SA). 



Local case law principles were specifically referred to as being potentially applicable in 

only 24 cases (24.24%). The most common references were to local contract law (12 

cases) and negligence law (1 1 cases).16'j Foreign legislation was specifically referred to as 

being potentially applicable in 20 cases (20.2%). 

5. Parties' characteristics 

Most plaintiffs were local, and most defendants were foreign. Table 8 below shows 

the parties' residences in all cases, including the relationship between the plaintiff's and 

the defendant's residences. 

Table 8: Relation between Parties' Residences 

In 78% of cases the plaintiff was a local resident. As noted in Chapter Two, although 

Australian courts are often critical of forum shopping, they do not articulate the criteria 

which identify forum shopping. A very crude indicator of forum shopping, especially in 

$66 Other areas of local case law referred to, usually in only one or two cases, were defamation, 

damages, estoppel and trusts. 
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geographically remote jurisdictions, is whether the plaintiff is 10cal.l~~ In an empirical 

study of jurisdiction in the United States' courts, SolLnine found that 80% of plaintiffs 

were local, and argued that this showed that forum shopping was not a widespread 

problem.168 These findings suggest a similar result. 

Using the plaintiff's residence as a criterion of forum shopping, there is some 

evidence of forum shopping in personal injuries cases. The plaintiff was local in 10 of 

the 15 personal injuries cases (66.67%).169 In the 83 non-personal injuries cases, the 

plaintiff was local in 67 cases (79.76%).l7' 

The defendant was a local resident in only 21% of all cases. Litigation in a foreign 

jurisdiction is likely to be more costly and less convenient than litigation in one's home 

jurisdiction. It seems that in Australian cases, it is the defendant who generally suffers 

these costs and inconveniences. 

The majority of all litigants were corporations - 62.62% of plaintiffs and 81.81% of 

defendants. Two of these corporate defendants were foreign state agencies. Half of the 

parties to disputes involving local jurisdiction agreements were local - two of the four 

plaintiffs and two defendants were local. All of the parties to local jurisdiction 

agreements were corporations. 

The plaintiff was more likely to be local in the 24 cases involving foreign jurisdictional 

agreements than in the other cases. In 87.5% of these cases, the plaintiff was local. Only 

167 This criterion apparently does not always indicate forum shopping, at least in intra-Australian 

cases. In fj%&ey v R ~ o n ,  described as 'a clear example of forum shopping' by Callinan J, the plaintiff 

commenced proceedings in his (and the defendant's) home jurisdiction: (2000) 203 CLR 503 at 571. In 

Europe, the general rule requires the plaintiff to litigate in the defendant's forum. 

168 Solimine, above n 146 at 36. 

169 The total number of personal injuries cases was 15; the plaintiff was local in 10 cases. 

170 The total number of non-personal injuries cases was 83; the plaintiff was local in 67 cases. 



8.33% of defendants in these cases were local. A high proportion of parties in this 

categorywere corpol-ations: 83.33% of plaintiffs and 95.83% of defendants. 

Of the 71 cases in which there was no jurisdictional agreement, plaintiffs were local in 

76% of cases. Defendants were local in 23.94% of these cases, which is substantially 

more than in cases featuring a foreign jurisdictional agreement. There were far more 

natural person litigants in this category than in the jurisdictional clause categories: 

46.47% of plaintiffs and 23.94% of defendants. 

6. Legitimate advantage 

In 25.25% of all cases the court explicitly found that the plaintiff would enjoy a 

legitimate advantage from litigating within the forurn17' Of the legitimate advantages, 

60% were procedural and 40% were s~bstantive.'~~ 

7. Alternative forum 

In 86.86% of all cases the court found that there was an available alternative forum. 

The graph in Figure 5 below shows whether the court identified an available alternative 

forum. 

171 In a number of cases, the court referred objectively to factors which may be regarded as legitimate 

advantage. However if the court did not specifically identify that factor as a legitimate advantage I did not 

record it as such. 

172 In S p d d  Lord Goff seems to assume that legitimate advantages would be procedural: Spd& 

[I9871 1 AC 460 at 482. In Akui the High Court specifically held that the potential application of local 

substantive legislation was a legitimate advantage: (1996) 188 Q;R 418 at 445. 
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Total N=99 

Figure 5: Existence of an alternative forum. 

The alternative forum most frequently identified was England (22.22% of cases), 

followed by the United States (18.18%), and New Zealand (11.11%). Other forums 

referred to in more than one case were Canada (4.04%)) Singapore (3.03%), ~witkrland 

(3.03%)) Monaco (2.02%) and Papua New Guinea (2.02%). There were nineteen other 

jurisdictions referred to in only one case each.173 

8. Summary 

This study shows that most cases do not involve a contractual agreement as to 

jurisdiction, although the majority of claims are commercial. Many international disputes 

are complex, in that the  lai in tiff raises more than one cause of action. This is likely to 

create difficulties for the court, as the principles seem to be based on the assumption that 

173 The majorityof these were European jurisdictions, but Pacific, African, Middle Eastern and Asian 

jurisdictions were also represented. Pacific jurisdictions referred to were Fiji, Nauru and Vanuam. African 

jurisdictions referred to were Guinea, Morocco and South Africa. European jurisdictions referred to were 

the Czech Republic, France, Germany, Holland, Italy, Monaco, and Scotland. Middle Eastern jurisdictions 

were Dubai, Iran, and Israel and the Asian jurisdictions were Hong Kong, Japan and Thailand. 



there will only be one cause of a~ti0n.l'~ Most international disputes are brought by local 

plaintiffs against foreign defendants, and the majority of litigants are corporations. 

It is striking how often the courts do not identify many of the factors which are 

. . 
ostensibly relevant to deterrrrrmng the outcome of jurisdictional disputes. In almost all 

cases, the parties' residences or places of business are identified, but in nearly one third 

of cases, there was no reference to the location of evidence; in nearly one quarter of 

cases, the governing law is not identified; and in just under three quarters of all cases, 

there is no explicit reference to legitimate advantages. It is therefore difficult in many 

cases to determine what influenced the decision whether the court was clearly 

inappropriate, as judges often do not give enough information to make this clear. 

C Hwotheses 

Prior to commencing analysis of the data, I formulated a number of hypotheses which 

were btended to test the courts' practices in jurisdictional disputes. Some hypotheses 

were based on the principles; for example, how well the connecting factors identified by 

Lord Goff in Spdiddz were able to predict the outcome of jurisdictional disputes. Other 

hypotheses were based on impressions I gathered from the doctrinal analysis of the cases 

reported above, such as that the courts seemed to be particularly protective of plaintiffs 

in personal injuries cases; and others were based on critical commentary by other 

writers. An explanation and justification of these hypotheses follows. 

1. Jurisdiction clauses 

I expected that local jurisdiction clauses would be enforced in almost all cases, unless 

there were very few connections to Australia or there was some question of the fairness 

of the clause. This is because of the usual justifications for enforcing contractual 

The governing law is only a useful connecting factor if there is a single claim, or if the claims all 
indicate the law of the same legal system. 



agreements in international cases. It may also be that judges are likely to be 

subconsciously flattered by the selection of local courts 

I predicted that foreign jurisdiction clauses would usually be enforced. The principle 

requires that derogation clauses should be enforced unless there are strong reasons for 

non-enforcement, and I expected that the courts would apply this principle, given that 

there are good justifications for deferring to party agreement in international disputes. 

However, derogation can be perceived as undermining state authority, and it might be 

expected that courts will be 'resistant to any suggestion that the parties are able to 

exclude their jurisdiction without their ~onsent.'"~ I expected that derogation clauses 

would be enforced less often than prorogation clauses. I anticipated that the court would 

be reluctant to enforce a jurisdictional agreement if a local plaintiff resisted its 

2. Forum non conveniens 

In the absence of a jurisdictional agreement, I anticipated that the court would find 

that it was not clearly inappropriate in the majority of cases, given the evident difficulties 

defendants face under the Australian principle in persuading the court to stay 

proceedings.178 I expected that a court would be particularly disinclined to find itself to 

be 'clearly' inappropriate. 

I expected that the courts might be protective of local plaintiffs, and therefore that the 

relation of the plaintiff to the forum would be a significant indicator of outcomes on stay 

175 Peter Nygh, Amimoq in In tevu td  Cor~db~ (1999, Clarendon) at 15. 

176 Ibidat19. 

1 7  Garnett, 'Jurisdiction Clauses', above n 1 at 2, 10. 

178 Cf Lawrence Collins, 'The High Court of Australia and Forum Non Conveniens: The Last 

Word?' (1991) 107 LQR 182 at 187. In another study of the outcome of Australian jurisdictional disputes, 

Garnett found that stays were granted in 19% of cases: 'Stay of Proceedings' above n 1 at 31. 



applications.179 The doctrinal analysis conducted above suggested that this might 

particularly occur in personal injuries litigation, in which cases I suspected that the court 

would take a protective attitude toward local injured plaintiffs. 

I expected that the relation of the defendant to the forum would be less significant 

than the relation of the plaintiff to the forum. However, in the case of corporate 

defendants, I expected to find that where the defendant is local, the court would usually 

not hold that it was clearly inappropriate. In Ga!idth P d d  C h m ~  vB&l, Gleeson CJ 

commented that 'the place where a corporation has its headquarters is a reasonable place 

in which to commence action against it; it would only be in unusual circumstances that it 

could be described as clearly inappropriate."s0 

I expected that governing law would be a strong indicator of outcomes, and that 

where local law applied the court would be less inclined to find itself clearly 

inappropriate.lS1 I anticipated that the potential application of substantive forum 

legislation would be especially significant and that the potential application of forum case 

law would be less likely to affect outcomes. I expected that the location of evidence 

would only be relevant in a small number of cases, as my impression from reading the 

cases was that most judges thought that this factor should not play a large part in 

deciding where cases should be heard. I did not expect that the presence of an identified 

legitimate advantage would have a decisive influence on decisions, although if the 

179 Man Stein, 'Forum non Conveniens and the Redundancy of Court-Access Doctrine' (1985) 133 

Unimity q T ' 4 r n h  LawR&78 1 at 835. 
180 Gdidth P&d C2mnt vB@ (1994) 33 NSWLR 414 at 419, but cf KirbyP at 433. 
181 Robertson noted that the governing law was determinative in a 'surprising number' of cases in the 

United States: ' F m  m C.hzmm in America and England: "A Rather Fantastic Fiction"' (1987) 103 L a w  

@ d y  R&398 at 406-7. 



legitimate advantage concerned the application of forum remedial law, I anticipated that 

this would be significant. 

I predicted that over time, litigants and their advisors would develop a better 

understanding of the principles on declining jurisdiction and that in more recent 

decisions, that they would have been better able to anticipate the results of jurisdictional 

disputes. While there may have been some uncertainty about the application of the 

principles in the early 1990s, just after V d  was handed down, I expected that that 

should have been corrected over time and that the percentage of cases in which the 

courts held themselves to be clearly inappropriate should have gradually increased over 

time. 

D. Resuh 

I separated decisions where there were effective jurisdictional agreements from those 

where there was none, as a different principle applies to determine whether the court is 

inappropriate.'82 As the sample included applications for stays, to set aside service, for 

leave to serve out and for leave to continue, outcomes are referred to in general terms, 

that is, by reference to whether the court found itself to be clearly inappropriate or not, 

rather than by reference to whether applications were successful or not. 

For almost all of the results, the numbers of decisions which are available are too 

small to produce statistically significant results. I report the numbers of cases in each 

category, and percentages in order to facilitate comparison. Because of the srnall 

numbers involved, particularly for the jurisdiction clause categories, it is essential to 

exercise caution in the interpretation of the results. For most results, the best that can be 

182 Although the principles are similar (see text corresponding to nn 17-20 above), the burden on the 

plaintiff who resists the enforcement of a jurisdiction clause should, in accordance with the principle, be 

much greater than the burden on a defendant who claims that the court is clearly inappropriate. 



said is that there a w n  to be a relation between a particular factor and the outcome of 

disputes. 

The following graph in Figure 6 below shows the outcomes in the three separate 

categories, described in more detail below. 

None (n=71) Foreign (n=24) Local (n=4) 

Jurisdiction Agreement 

I I 

Figure 6: Outcomes in each category 

1. Jurisdiction agreements: Local Jurisdiction Clauses 

There were four cases involving local jurisdiction clauses. These agreements were 

enforced in all four decisions, which were all stay applications. Although the nurnber of 

decisions involved is extremely small, this result is somewhat surprising. Just as there 

must be circumstances in which the courts reserve the power to refuse to enforce a 

foreign jurisdiction clause, one would have expected that there would be circumstances 

in which there were reasons for non-enforcement of a prorogation clause. Indeed, one 

might have expected that there would have to be strong reasons for non-enforcement to 

justify a defendant incurring the cost and inconvenience associated with contesting such 

an agreement. 



Specific factors which were associated with the enforcement of local jurisdiction 

clauses were the characteristics of the parties,183 the application of local law as the 

governing law,lS4 and local evidence.ls5 

Factors which apparently did not influencels6 the enforcement of local jurisdiction 

clauses were the potential application of forum or foreign legislati~n,'~~ the number of 

issues in dispute,18s and the availability of an alternative forum.lS9 The court did not 

expressly identify a legitimate advantage in any of the four cases. 

These results bore out my hypothesis. The courts' apparently strong inclination to 

enforce prorogation clauses is not inconsistent with the principle the courts apply in such 

cases (the defendant must prove the court is clearly inappropriate), but the principle does 

not disclose just how difficult it is to discharge this burden in practice. If it is legitimate 

to enforce these agreements in every case, the principle should make this clear. 

2, Jurisdiction agreements: Foreign jurisdiction clauses 

There were 24 cases in this category. Foreign jurisdiction clauses were only 

enforcedlgO in 54.2% of decisions, which is substantially less than the applicable principle 

183 All four plaintiffs and all four defendants were corporations, and all decisions involved at least 

one local party (the plaintiff was local in two decisions, and the defendant was local in the other two 

decisions). 

184 In all three decisions in which governing law was discussed, local law was applicable. 

185 In all three decisions in which location of evidence was mentioned, there was at least some local 

evidence. 

186 That is to say that no pattern at all emerged in relation to these factors. 

187 Forum and foreign legislation were each referred to in onlyone decision. 

18s In three cases there was one issue in dispute. In the other case there were two issues in dispute. 

189 An alternative forum was identified in two cases and not identified in the other two. 

190 Damages are an alternative remedy for breach of an agreement to submit to the jurisdiction of a 

foreign court. This remedy was not sought in any of the cases in this sample. 



would suggest.'91 In the following sections, I investigate the apparent relevance of 

various factors in indicating the outcome of disputes about the enforcement of 

jurisdiction clauses. 

a LaztiungfE& 

The court's finding on the location of the majority of evidence seem to have a clear 

influence on whether the court enforced the agreement, as the graph in Figure 7 below 

illustrates. 

Some Local Evidence Only Foreign Evidence No Reference (n= l l )  
(n = 9) (n=4) 

Location of Evidence 

I Inappropriate 1 

I I 

Figure 7: Outcomes, by ~ference to location of evidence. 

This factor also appears to be related to outcomes, as the graph in Figure 8 below 

shows. 

191 Cf Adrian Briggs, 'Jurisdiction Clauses and Judicial Attitudes' (1993) 109 Law @ d y  RRaiew382 

at 383 and Bell, 'Jurisdiction and Arbitration Agreements; Part I' above n 20 at 59-61. 



Local (n=5) Foreign (n=12) Both (n=4) No Reference or 
Decision (n=3) 

Governing Law 

I I 

Figm 8: Outcomes, by reference to governing law 

I had hypothesised that the potential application of local legislation would be a factor 

inclining the court not to enforce foreign jurisdiction clauses. This prediction was 

inaccurate. The court was slightly more likely to find that it was clearly inappropriate 

when the plaintiff relied on local legislation. Where local legislation was not relied on, 

the court found itself to be inappropriate in three out of six cases (50%). Where local 

legislation was relied on the court found itself to be inappropriate in 10 out of 17 cases 

(58.8%). It is common for plaintiffs to invoke the application of section 52 of the T 7 d  

Pr& Ad; perhaps in order to attempt to avoid the effect of a foreign jurisdictional 

agreement. I expected that where the plaintiff relied on section 52, the court would be 

inclined to find that it was not clearly inappropriate. The opposite was shown to be the 

case, as Figure 9 on the following page illustrates. 



No (n=12) s52 (n=12) 

Section 52 of the Trade Practices Act 

1 I 

Figure 9: Outcomes, by reference to s 52 of the Trade Practices Act 

By comparison, the potential application of local case law does seem to have a 

positive influence on decisions. In three cases, local case law was referred to as being 

potentially applicable, and the court was clearly inappropriate in none of those cases. 

Where the court did not refer to the application of local case law, the court was clearly 

inappropriate in 13 out of 2 1 cases (61.9%). 

Of the 10 cases in which foreign legislation was not referred to as being potentially 

applicable, the court declined jurisdiction in six (60%). Foreign legislation was applicable 

in two decisions and the court found itself clearly inappropriate in one of those decisions 

(50%). This is a counter-intuitive result, as one would expect that the potential 

application of foreign legislation in a case in which the parties had contractually selected a 

foreign court would have inclined the court to decline jurisdiction, although it must be 

noted that the numbers are extremely, and therefore unreliably, small. 

c Pa&' cwmtk to the fmm 

The plaintiff was local in 21 of the 24 cases. The court found itself to be 

inappropriate in 57.1% of those cases. There are only two decisions in which the 



plaintiff was foreign; the court found itself to be inappropriate in one case. The 

defendant was local in only two decisions; the court found itself to be clearly 

inappropriate in one decision. Where the defendant was foreign, the court found itself to 

be clearly inappropriate in 12 out of 22 cases (54.5%). These figures suggest that the 

parties' connections to the forum are not particularly significant. This is borne out by a 

further investigation into the combination of the parties' connections to the forum. Of 

the two cases where both parties were foreign, the court was clearly inappropriate in one; 

in the remaining 22 cases where either party was local, the court found itself clearly 

inappropriate in 54.5% of decisions. 

Most of the parties in the decisions involving foreign jurisdiction clauses were 

corporations, and so the comparison between the fortunes of natural persons and 

corporations are drawn on the basis of exceptionally small numbers. In the four cases 

where the plaintiff was a natural person, the court found itself to be inappropriate in two 

decisions (50%), compared with 55% where the plaintiff was a corporation. This 

suggests that a natural person is slightly more likely than a corporation to be able to avoid 

the enforcement of a foreign jurisdiction clause. In the one case where the defendant 

was a natural person, the court was inappropriate; whereas where the defendant was a 

corporation the court was inappropriate in 52.2% of cases. 

I had speculated that a local and natural plaintiff who faced a corporate defendant 

might be more favourably treated than other types of plaintiff. This hypothesis was not 

borne out by the data; in fact, the converse 'is the case. Local natural plaintiffs are more 

likely to have a jurisdiction clause enforced against them than other types of plaintiff. 

Where a local natural plaintiff faced a corporate defendant, the court was clearly 



inappropriate in two out of three cases. Where the plaintiff-defendant combination was 

different (20 cases), the court was clearlyinappropriate in 55% of decisions. 

The court specifically identified legitimate advantages in only five of the twenty-four 

cases. As Figure 10 below shows, this factor appears to be related to outcomes.192 

No (n=2) Yes (n=5) No Reference (n=17) 

Legitimate Advantage 

Ill! Appropriate 

El Inappropriate 1 

I I 

Figure 10: Outcome, by legitimate advantage 

Earlier in this chapter I stated that foreign arbitration and jurisdiction agreements 

were treated in the same way by the courts. One would have thought, given the direction 

in the I r z iamtd  Arbhat& Act to courts to stay proceedings, that the courts should 

enforce arbitration clauses more often than jurisdiction agreements. This is not so, as the 

graph in Figure 11 demonstrates. 

192 Garnett, above n 1 at 17-22. 
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Figure 11: Outcome, by foreign arbitration or jurisdiction clause 

The numbers of arbitration clauses are verysmall, but in onlytwo out of the five cases 

the court strictly enforced the agreement. The court enforced a foreign jurisdictional 

agreement in 1 1 out of 19 cases (57.89%). 

The number of cases in the category of jurisdictional clauses was small, and therefore 

it is necessary to treat my findings cautiously. These findings show that prorogation 

clauses are invariably enforced. However, derogation clauses are much less effective than 

the principles concerning their application would suggest. While it is perhaps to be 

expected that the courts prefer the parties to choose the local forum, it is somewhat 

disappointing from an objective perspective that prorogation clauses are consistently 

enforced whereas derogation clauses are not. This indicates that the courts are inclined 

to take a parochial and chauvinistic approach to jurisdiction, which is unfortunate, even if 

consistent with the forum non conveniens principle. The rationales for enforcing foreign 

and local jurisdictional agreements are identical, and so they should be treated identically. 



The factors which appear to be associated with decisions not to enforce derogation 

clauses are the presence of evidence within the forum, the potential application of local 

law as the governing law and the existence of a legitimate advantage to the plaintiff in 

local proceedings. Bell argued convincingly that the first and third of these factors 

should not be relevant, as they are matters which the parties presumably considered in 

deciding whether to enter the agreement originally.193 Usually, the potential application 

of local law by the forum court could also have been anticipated by the parties at the time 

of entering into the contract and so it should also not be taken into account in deciding 

whether to enforce a jurisdictional agreement, unless the law in question is a mandatory 

rule. Moreover, in many cases, it is open to the plaintiff to claim the potential application 

of local law, a claim which is usually not tested in an interlocutory application. 

The potential application of local and foreign legislation, the parties' residence and 

characteristics, do not appear to influence enforcement. 

3. Jurisdictional litigation not involving the application of jurisdiction clauses 

There were 71 decisions which did not involve the application of a jurisdictional 

clause. In this group, the court was clearly inappropriate in 22.5% of decisions. The 

results in the different types of application are set out in the graph in Figure 12. 

193 Bell, ibid at 62-6. 



Stay (n=57) Leave to serve Set aside Leave to 
out (n=2) service (n=lO) continue (n=2) 

Type of Application 

Figure 12: Outcomes in different types of application 
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The court's identification of the location of evidence seems related to outcomes. 

Local (n=13) Foreign (n=8) Both (n=29) No Reference 
(n=21) 

Evidence 

L I 

Figure 13: Outcomes, by location of evidence 

I have argued earlier that as a matter of principle the location of evidence should not be 

given too much weight. It appears that a majority of judges disagree. 



The court's identification of the governing law was also apparently related to 

outcomes, as Figure 14 below shows. 

Local (n=28) Foreign (n=17) Both (n=5) No Reference or 
Decision (n=21) 

Governing Law 
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Figure 14: Outcomes, by governing law 

Where the court found that local law governed, either alone or for at least some of the 

claims, this was a statistically significant indicator of outcomes.194 

The potential application of forum legislation has an impact on the outcome of 

applications, although this was not statistically significant. Of the 29 cases in which 

forum legislation was not applicable, the court was clearly inappropriate in seven cases 

(24.1%). Of the 32 cases where it was applicable, the court was held to be clearly 

inappropriate in only six (18.8%). The potential application of section 52 of the T r d  

Pr& Act had a dramatic effect on outcome. In the 62 cases where it was not raised, 

194 Chi-square test: Appropriateness by Some local governing law, or only Foreign governing law 

(~2=10.190, df =1, N=50, p=0.001). 



the court found itself to be clearlyinappropriate in 16 cases (25.8%). In the nine cases in 

which it was raised, the court was clearly inappropriate in none $them 

Forum case law has a similar effect. Forum case law was not specifically referred to as 

being ~otent ia l l~ applicable in 30 cases and the court was clearly inappropriate in 9 of 

them (30%). But of the 19 cases where forum case law was expressly referred to, the 

court was clearly inappropriate in only three (15.8%). 

Similarly, the potential application of foreign legislation has a pronounced effect on 

outcomes. Of the 17 cases in which the parties submitted that foreign legislation was 

applicable, the court was clearly inappropriate in seven cases (41.2%). In the 22 cases in 

which the parties did not refer specifically to foreign legislation as being potentially 

applicable, the court was clearly inappropriate in four cases (18.2%). 

The parties' connection to the forum appears to have a greater influence where there 

is no jurisdictional agreement than where there is such an agreement. The plaintiff was 

locally resident in 54 cases and the court was inappropriate in 11 of them (20.4%), 

compared with five out of the 17 cases in which the plaintiff was not locally resident 

(29.4%). Similarly, in the 17 cases in which the defendant was locally resident, the court 

was inappropriate in three cases (17.6%). The defendant was not locally resident in 53 

cases, and the court was inappropriate in 13 of them (24.5%). The combination of the 

plaintiff and defendant's residences is also interesting, as Figure 15 shows. 
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Figure 15: Outcomes, by the combination of the parties' residences 

I hypothesised that natural persons would be treated more favourably than 

corporations and that the court would be less likely to hold that it was inappropriate 

where the  lai in tiff was a natural person. This prediction was not borne out. In the 33 

cases in which the plaintiff was a natural person, the court was clearly inappropriate in 

seven cases (21.2%). The plaintiff was a corporation in 38 cases, and the court was 

clearly inappropriate in nine cases (23.7%). In the case of defendants, the difference is 

even slighter. Of the 17 cases in which the defendant was a natural person, the court was 

clearly inappropriate in four cases (23.5%). The defendant was a corporation in 54 cases 

and the court was clearly inappropriate in 12 (22.2%). 

I also hypothesised that the combination of party characteristics might be relevant, 

and that the court should be less likely to find itself clearly inappropriate when the 

plaintiff was local and a natural person and the defendant was a corporation. In the 

doctrinal analysis reported above I noted that this factor appears to distinguish Omnic 

and Rmult v Z h q  from Vd. This prediction was accurate although the difference was 



slight. When the parties had these characteristics (15 cases), the court was clearly 

inappropriate in three cases (20°). In the other 56 cases when the parties did not have 

these characteristics, the court was clearly inappropriate in 13 cases (23.6%). 

I had expected that the court should be less likely to find itself clearly inappropriate if 

the defendant was a local corporation, on the ground that local litigation should be 

convenient for such parties. This prediction was accurate although the difference was 

very small. In the 12 cases where the defendant was a local corporation the court was 

clearly inappropriate in 3 cases (25%). The defendant was not a local corporation in 58 

cases the court was clearly inappropriate in 13 cases (22.4%). 
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The presence of a legitimate advantage is a strong indicator of outcomes. 

No (n=51) Yes (n=20) 

Legitimate Advantage 

BI Appropriate 

I I 

Figure 16: Outcomes, by legitimate advantage 

The identification of an alternative forum had an effect on outcomes. In the seven 

cases in which the court held there was no alternative forum or that the existence of such 

a forum had not been proven by the defendant, the court was clearly inappropriate in no 

cases. Where the court identified an available alternative forum (60 cases), the court held 

itself to be clearlyinappropriate in 15 cases (25%). 

The sample included only six family cases. The court was clearly inappropriate in two 

decisions (33.3%), which is higher than in non-family cases where there is no 

jurisdictional agreement. This supports my argument, made in Chapter Three, that the 

grounds of jurisdiction in family cases are too broad. It suggests that the courts 

compensate for this by declining to exercise jurisdiction in a higher number of cases than 

in non-family cases. 



The sample included 15 personal injuries decisions. The courts were clearly 

inappropriate in none of these cases. This is a startling result, and certainly indicates that 

the court appears to take a different attitude to the resolution of this type of case. When 

personal injuries matters are excluded from the sample, defendants enjoy a greater 

measure of success - the court is clearlyinappropriate in 28.6% of decisions. 

In order to test the predictive capacity of the forum non conveniens principle, I tested 

whether the presence of some local evidence, some local governing law, either party 

being local, and an identified legitimate advantage indicated whether the court was clearly 

inappr~priate.'~~ This combination of factors is a perfect indicator of results but it only 

applies in a very small number of cases. Where these factors were present (in nine out of 

71 cases), the court found itself to be clearly inappropriate in no cases, compared to 

25.8% of cases where those factors did not apply. Therefore, where all these factors are 

present, this should indicate certainly that a stay will not be granted. However, the test is 

only useful in a small number of cases. 

Given my argument above about the similarity between the test applied to derogation 

clauses and the test set down in V~d.7,'~~ I was interested to see whether this combination 

of factors was also significant in predicting results where there was a valid derogation 

clause. It is a good but not perfect predictor of results - in two out of the three cases 

where this combination of factors was present, the court was appropriate. However, the 

test is not very useful if it correctly anticipates the results in only two out of 24 cases. 

195 These are the factors referred to by Lord Goff in S p i L d  which have been adopted by the High 

Court as relevant: Voth (1990) 171 CLR 538 at 564-5; Heniy (1996) 185 CLR 571 at 587. 
196 See above text accompanying nn 17-20. 



Where there is no effective jurisdictional agreement, the court was only clearly 

inappropriate in a minority of cases. The factors which were related to outcomes were 

the location of evidence, the governing law (forum legislation and case law and foreign 

legislation were all good indicators of results), the parties' residences, and the 

identification of a legitimate advantage to the plaintiff of proceeding in the forum The 

parties' characteristics were irrelevant. 

4. Costs 

In 41.4% of all cases, there is no recorded order as to costs. The proportion is slightly 

higher in stay applications than in applications for leave to serve out, and applications to 

set aside service.19' In stay applications and in applications for leave to continue, in all 

decisions in which costs orders were recorded costs were awarded to the party who 

succeeded on the application.19* In applications to set aside service in which costs orders 

were recorded, in eight out of nine cases costs were awarded to the successful party 

(88.9%). In two applications for leave to serve out the costs order was recorded; in one 

case costs were in the cause and in the other costs were reserved. Making a costs order 

indicates that the court recognises that stay applications are in truth the final application 

that the parties will make. This supports my argument that jurisdictional disputes should 

be treated as substantial. 

197 There was no costs order in 44.4% of stay applications, in 33.3% of applications for leave to serve 

out, and in 30.8% of applications to set aside service. 

198 There were 45 such stay applications and two such applications for leave to continue. 



Given that costs are awarded against unsuccessful applicants, when one bears in mind 

defendants' general lack of success on these applications, this should act as a disincentive 

to apply for a stay of proceedings. 

5. Changes over time? 

A particularly concerning finding of this research is how poorly defendants seem to be 

able to anticipate the outcomes of jurisdictional disputes. Priest and Klein predicted that 

rational parties should settle strong and weak cases, and that: only complex cases in which 

the outcome is unpredictable should go to trial. Thus they predicted that in general 

defendants should succeed in approximately 50% of cases.199 I analysed the results of 

this study by year in order to test the hypothesis that over time parties' ability to predict 

the outcome of jurisdictional disp~tes should have improved. My analysis found that this 

was not the case, except for local jurisdictional agreements, which are always enforced. 

The data certainly do not show any increase in stability, as demonstrated by Figure 17. 

199 George L Priest and Benjamin Klein, 'The Selection of Disputes for Litigation' (1984) 13 Jd $ 
L& St& 1 at 4. Other writers have found variances in this rate in different areas of law, and have 

suggested explanations for these variances. However, these explanations assume that the applicable law is 

well known and understood by litigants and that other factors are at play. See e.g. Keith N Hylton, 'An 

asymmetric-information model of litigation' (2002) 22 Intomtbd Raiew$Lawalid E a m m b  153. 
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Figure 17: Outcome, by year of decision 

This graph demonstrates that there is no predictable pattern in the courts' decisions as 

to when the court is appropriate. If anything, the results for forum non conveniens cases 

appear: to have become less predictable. It is remarkable that defendants continue to do 

so badly, which suggests that the parties are unable to anticipate accurately how the 

principles relevant to derogation clauses and forum non conveniens wiU be applied in 

litigation. 

The analyses reported in this chapter show that the courts' practices in international 

jurisdictional disputes are not entirely consistent with the principles as described in the 

previous chapter. First, the courts have not explicitly applied the analysis of the High 

Court in Akai SO far as the mandatory application of forum legislation is concerned. 

However, the potential application of local legislation, particularly s 52 of the T 7 d  



Pr& Act, leads the courts to the same result, at least where there is no agreement 

between the parties as to forum Where there is a derogation clause, the courts tend not 

to give local, possibly mandatory, legislation this effect. This may undermine the result in 

A kai. 

Second, although prorogation clauses are always upheld, the parties' express choices 

of foreign court and arbitration are much less often enforced than the principles seem to 

require. Derogation clauses are enforced in only approximately one half of all cases. 

Factors which are appear to be associated with their non-enforcement are where local 

law governs, where evidence is located within the forum and where the court identified a 

legitimate advantage to the plaintiff of proceeding in the forum. The court is more likely 

to enforce derogation clauses against natural persons, although in such cases one might 

expect a disparity in bargaining position between plaintiffs and defendants which would 

warrant protection of the plaintiff's position. 

The analysis shows that there is much confusion about the application of the forum 

non conveniens principle. This is manifest in the leading High Court decisions as well as 

in decisions of the lower courts. The manner in which the principle is applied in almost 

every case indicates that in practice the courts apply the English comparative principle 

but require that the defendant discharge a far more onerous burden of proof. While the 

connecting factors in combination are a perfect indicator of when the court will decline 

to exercise jurisdiction, they only certainly indicate outcomes in a small number of cases. 

Considered individually, the parties' connections are weakly associated with outcomes, 

whereas the location of evidence, the governing law, and the existence of legitimate 

advantages are strongly related to results. In certain types of case, namely protective 

cases involving personal injuries and misleading and deceptive conduct cases, the court 

never declines jurisdiction. On the other hand, in the small number of family cases in the 



sample the court was more likely to find that it was inappropriate than in non-family 

cases. This suggests that jurisdictional principles should be framed more specifically to 

deal with different types of cases. This would enhance certainty in this most uncertain of 

areas, which would lead to cost savings both to the parties and to the courts. 

There is very little explicit recognition of foreign state interests in declining 

jurisdiction. However, where there is no jurisdiction agreement, the courts almost always 

conduct a comparative evaluation, which is an implicit recognition of the relevance of the 

foreign state's interests in adjudicating the dispute. In some cases, the courts give great 

deal weight to the potential application of complex or unsettled foreign law. In my 

study, I identified only two cases in which foreign state agencies were defendants, but it 

is worth noting that jurisdiction was declined in both cases. 

Finally, I have demonstrated that no pattern as to the predictability of results over 

time emerged from the information analysed in this chapter. This shows clearly that the 

principles are insufficiently certain and that they do not facilitate the parties' ability to 

determine their legal position in advance of a judicial determination. 





Chapter Six 

Interests in Jurisdiction 

As the analysis in the foregoing chapters establishes, the law of jurisdiction in 

Australia is chaotic and dysfunctional. The law on establishing and declining 

jurisdiction is internally inconsistent, so that jurisdiction may be established in cases 

when it will be declined. The law on declining jurisdiction is difficult to comprehend 

and apply,' and as applied by the courts is often inconsistent with the law as stated. 

State and private costs are wasted because of inefficiencies in the operation of the 

law. Requirements of the rule of law are not observed. There are no rational 

justifications for these considerable deficiencies in this important area of law. 

The law and practice of jurisdiction could be improved by identifying and 

critically analysing the factors which motivate jurisdiction. In previous chapters I 

have explained the jurisdictional principles and investigated how they apply. The 

purpose of this chapter is to identify factors which should influence the law and 

practice of jurisdiction, and by reference to the foregoing analysis, to determine 

whether those factors are taken into account in jurisdictional principles and 

practices. 

In Part I, I explain how the factors which should be taken into account in 

jurisdiction are identified. Jurisdiction is an assertion of state authority, and the 

1 Toohey J observed that declining jurisdiction was an area of law which 'has not been noted 

for its clarityor certainty.': Vcth vMuniIdru F b M i l l s  Pty Ltd (1990) 171 CLR 538 at 590 ( 'Vd) .  
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legitimate bounds of that authority are derived from three different sources. The 

first source is the limitations imposed by the state's relationships with other states, 

which are discussed in Part 11. Part I11 deals with individual litigants' interests 

which should affect jurisdiction. In Part IV, I outline the state's internal interests 

which ought to influence jurisdiction in international litigation. The interests which 

I identify in Parts 11, I11 and IV are not entirely compatible. To make suggestions 

for the reform of jurisdiction in Chapter Eight, it is necessary to resolve these 

incompatibilities. In Part V I identdy some important areas of overlap between 

these interests and suggest how they should be resolved. Part VI is a summary of 

the faults of the present law of jurisdiction, which ought to be addressed in 

considering reform to the principles. Part VII concludes the chapter. 

The purpose of this chapter is to identify the factors which ought to influence 

international jurisdiction, and to determine whether they do influence the law and 

practice of jurisdiction. Adjudicative jurisdiction asserts the state's authority, and 

state authority in Australia is limited by considerations derived from three different 

sources. Each of these sources indicates factors that should be taken into account 

in defining the legitimate scope of the Australian courts' jurisdiction in international 

litigation. The first source is the interests of foreign states which arise in 

international jurisdictional disputes. The second source is the interests of 

individuals who are or may become litigants in the state's courts. The final source is 

the state's internal or domestic concerns which should affect international litigation. 

There is some overlap between these different sources, and it is possible to 



characterise interests which I have associated with one source as arising in another 

Each of these three sources indicates different factors which should influence 

jurisdictional principles and practices. So far as foreign states are concerned, 

assertions of jurisdiction should not infringe the requirements of public 

international law, which specifies the legitimate scope of each state's authority from 

the perspective of international legal relations. Comity should impose pragmatic 

limits to the state's adjudicative authority From the perspective of individual 

litigants, the state's authority should be limited by the requirements of liberalism. 

These imply that individual autonomy should be rnaximised, that interference with 

individual liberty should be justified and that individuals should be treated equally. 

The law should also attempt to ensure that the private costs of international 

litigation are minirnised. The forum's internal concerns should influence 

adjudicative jurisdiction by reference to factors including constitutional limitations, 

the courts' obligation to resolve disputes and minimising the public costs associated 

with litigation. The factors which ought to be taken into account for each of the 

three sources on the state's jurisdictional authority are discussed in detail in the 

following three parts. 

2 For example, I have characterised the requirements of the rule of law as being an internal 

concern of the state, rather than an issue related to the state's relationships with ~otential litigants. 

Others may prefer the second of these characterisations. I have identified this as an internal concern 

because the literature on the rule of law is witten from an internal perspective - that is, one in which 

individuals are assumed to have a very strong constitutional connection to the state. Its implications 

for cases where individuals are not citizens are not explored in the literature. I assume that it does 

have clear implications in this situation, but I prefer to address this issue from the perspective of the 

state's internal concerns. 



Some of these interests, especially the parties' interests in litigation, are generally 

regarded as legitimate. However, asserting that there are general public interests in 

the resolution of jurisdictional disputes is contentious in Anglo-Australian law. In 

2000, members of the House of Lords stated that there were no general public 

interests relevant to declining jurisdiction aside from those which arise from the 

parties' private interests 'or the ends of justice in the case which is before the 

court'.3 There is a growing body of opinion pressing for an open and explicit 

acknowledgment of the relevance of state interests; some writers take the view that 

such concerns may well be indirectly taken into account already.4 

Analysing the legitimacy of interests motivating jurisdictional principles and 

practices is relatively novel in Australian law. Most of the existing discussion of 

jurisdiction in Australia is descriptive rather than critical. It is not concerned 

primarily with distinguishing legitimate from illegitimate grounds of jurisdiction. In 

1972, Pryles wrote that 'the courts evinced no general conception of the whole area 

of adjudicatory competence',5 and this remains true today. This is one of the 

reasons for the lack of certainty and clarity in the law, for the wasteful overlaps in 

the law, and for surprising contradictions to be found in the law and practice of 

jurisdiction. 

3 Lubbe v CZpplc [2000] 1 WLR 1545 at 1566 and 1561. Mann was of a similar opinion: 'The 

Doctrine of International Jurisdiction Revisited After Twenty Years' (1984) 186-111 R d  Chm 9 

at 20. 

4 Adrian Briggs and Peter Rees, Cid Juris* a d  Judm (31d ed, 2002, LLP) at 270-1, 

Peter Muchlinski 'Corporations in International Litigation: Problems of Jurisdiction and the United 

Kingdom Asbestos Cases' (2001) 50 Im~~~~tzbnuL a d  Gwparatiw Law C&&y 1 at 24. 

5 Michael C Pryles, 'The Basis of Adjudicatory Competence in Private International Law' 

(1972) 21 In fadondad  Cimparatiw LawQa&y 61 at 79-80. 



Some judges disagree that it is valid to ask whether the interests motivating 

jurisdictional principles and practices are legitimate.6 In Adzm v Gpe I&trier, 

counsel for the appellants suggested that jurisdiction depended on proof of 'curial 

allegiance' which was evidenced by a sufficient connection between defendant and 

the court such as to make it just that the court assert its jurisdiction over the 

defendant. The English Court of Appeal thought not. Their Lordships stated that 

While residence or presence d ex hypothesi give rise to a connection 

[between the defendant and the court], it is the residence or presence, not the 

connection as such, which gives rise to the jurisdiction of the court? 

This was because the court determined the existence of jurisdiction as 'a question 

of fact', not 'by reference to concepts of justi~e'.~ With respect, the principles of 

jurisdiction are, and must be, motivated by questions of justice. Brilmayer suggested 

that 

Legal doctrine is a collection of technicalities, but it is not only that. ... Legal 

doctrines embody intuitions about justice, fairness, efficiency - all the values 

held by the individuals who contribute to their formulation. Faced with 

problems that lack clear legal answers, judges grope for appropriate solutions; 

in their gropings they follow deeply held assumptions about what the law 

ought to be. It should be of no surprise that even some of the humblest legal 

doctrines reflect much larger philosophical assumptions. 9 

6 More often this issue is simply ignored: Sol Picciotto, 'The Regulatory G-iss-Cross: 

Interaction between Jurisdictions and the Construction of Global Regulatory Networks' in Joseph 

McCahery et al (eds), I n t e m d  RegtJdtoy Gqxwionad Gdimtion (1996, Clarendon) at 99. 

7 Adzm vGpI&& Pk[1990] 1 Ch 433 at 519. 

8 Ibid. 

9 Lea Brhayer, 'Liberalism, C o m G t y  and State Borders' (1991) 41 Duke L a w J m l 1  at 

1. 



The principles of jurisdiction, which exempLfy problems that lack clear legal 

answers, do reflect general concerns about the appropriate reach of state authority, 

even if those concerns are not clearly articulated or explained.1° 

Jurisdictional ovedap: uru'que orpmgma tic solutions? 

Conventional, particularly older, jurisdictional theories and principles prefer to 

use unique associations between persons or activities and states in order to 

determine the scope of the state's valid authority.'' The attempt to identify a state 

with an unique interest in the resolution of an international dispute is usually 

extremely difficult and often irnpossible.12 The assumption that it is possible to do 

so is a relic of another age, when international transport, travel and communication 

were expensive and uncommon. Territorial sovereignty may then have been a 

useful method for determining the exclusive authority of one state to determine a 

dispute. This is no longer the case. Many individuals have and maintain contacts to 

more than one legal system; activities which give rise to international disputes are 

by definition connected to more than one jurisdiction. Attempts to determine 

unique solutions to jurisdictional problems are bound to fail, or at least to lead to 

unseemly manipulations of law or facts. 

10 Their Lordships appear to accept as much in a later part of their judgment where they 

accept that a person who goes to a foreign place 'invests himself by tacit consent with the rights and 

obligations stemming from the local laws as administered by the local court': A&m v Gpe I.lidusl7is 

ph[1990] 1 Ch 433 at 555. 

11 This is manifest in the personal connecting factors (for example, the preference for 

domicile in family law which is by definition an unique personal connection) and in the use of 

localising factors for activities (for example, the reference to the law of the place where the contract 

is formed as a statutory basis of jurisdiction). 

12 As for example the notion that every dispute has a 'natural forum': see Spilhdz Mu* 

Cbpnution v G m u h  L ti [I9871 AC 460 ('Spilkh'). For criticism of this notion, see Voth (1990) 171 

CLR 538 at 558. 



It must be acknowledged that in the majority of cases, the jurisdiction of the 

forum and of foreign courts will overlap and that both states may have a valid 

interest in adjudication of the dispute. The principal question from the perspective 

of the Australian law of jurisdiction should be whether the assertion and exercise of 

jurisdiction in any case are based on the realisation of legitimate interests from the 

Australian state's perspective.13 

The forum state's relations with other states should influence and constrain the 

law and practice of jurisdiction in international litigation, because there are practical, 

legal, economic and political ramifications if the interests of other states are not 

considered in developing and applying the law of jurisdiction. In applying principles 

of jurisdiction, the courts may affect international relations.14 Von Mehren and 

Trautman observed that 

Conduct that is overlyself-regardmg with respect to the taking and exercise of 

jurisdiction can disturb the international order and produce political, legal and 

economic reprisals.15 

13 Interests when considered from the state's perspective include considerations of the state's 

relations with other states and the state's relations with individuals, as outlined below. 

14 Andrew L Strauss, 'Beyond National Law: The Neglected Role of the International Law of 

Personal Jurisdiction in Domestic Courts' (1995) 36 Humd Iritemtzord L u w J d  373 at 422; JJ 

Fawcett, 'Trial in England or Abroad: The Underlying Policy Considerations' (1989) 9 &ford Jd 

qfLegd Stzrdier 205 at 208. 

15 Arthur T von Mehren and Donald T Trautman, 'Jurisdiction to Adjudicate: A Suggested 

Analysis' (1966) 79 Humd LuwReziew 1121 at 1127. See also Re@ Nu& h Usim R m d t  S A  v 

Zhdq (2002) 210 CLR 1 at 528 (KirbyJ) ('Rmult vZhdq'). 
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By definition, international jurisdictional disputes always implicate the interests 

of foreign states in some degree. The concerns of foreign states influence 

jurisdictional principles and decisions directly in a small number of cases. In the 

vast majority of cases there is no explicit consideration of this issue, but it is 

indirectly relevant in most cases. 

Four different factors arising from the state's relations with foreign states are 

relevant to jurisdictional principles and practices. These are the implications of 

public international law, the perceived need for judicial restraint in politically 

contentious international disputes, comity, and the jurisdictional competence of 

foreign courts. 

A. The implications ofpublic intanationalb w 

Public international law is based on the sovereignty and equality of states.16 

Sovereignty is uncontroversially associated with authority over territory, including 

individuals, activities and property within the territory. The presumption of equality 

obliges each state to respect the authority of other states over their respective 

geographical territories.17 Consequently extraterritorial exercises of authority are 

strictly confined. In this section, I investigate whether the Australian law of 

jurisdiction conforms to these requirements. 

16 Ian Brownlie, Pn'm$ks $PubEic I - t d  Law(5fh ed, 1998, Clarendon) at 289. 

17 It is well known that in jurisprudential discourse there is a dispute as to whether this 

obligation is legal in character: see e.g. HLA Hkt 7he CofaQt $Law (1961, W o r d  University Press) 

Ch X This was also Dicey's view: G$id $Law (2nd ed, 1908) at 14, cited by John Stevenson, 'The 

Relationship of Private International Law to Public International Law' (1952) 52 Cal& LawReziere, 

561 at 566. In the context of jurisdiction, the obligation may not be enforceable: see Pryles, above n 

5 at 67. See below at text accompanying nn 68-71. 



1. Territorial sovereignty 

According to public international law, territorial sovereignty is the fundamental 

basis of state auth~rity.'~ The state has legitimate authority over local persons, 

property and activities.19 Consistently with this, territorial connections are 

commonly used in default jurisdictional principles, especially in establishing 

jurisdiction. The default common law rule of establishing jurisdiction depends on 

the personal connection of presence, and the majority of statutory rules which 

establish jurisdiction rely on territorial connections of persons, and of the location 

of activities and property. 

Historically, presence of the defendant has been regarded as the foundation of 

jurisdiction at common law. It is still referred to as the basic rule of personal 

jurisdicti~n:~ although in practice it is not often used in international disputes. The 

traditional justifications for presence as the basis of jurisdiction depended on the 

state's territorial power - either in the state's ability physically to compel the 

participation of the defendant:' or in its ability to demand the allegiance of those 

within the juri~diction.~~ Both justifications have been criticised; neither conforms 

to modem liberal justifications of authority, which require the consent of individuals 

18 Brownlie, above n 16 at 289. 

19 For example, exceptions to the general immunity of foreign states arise when the relevant 

activities occurred in, and immovable property was located in, Australia:, Foreign Suter I m t i e r  ACT 

1985 (Cth) ss 13-4. 

20 See e.g. PE Nygh and M Davies, Cb@id $Lam in Australia (7th ed, 2002, Butterworths) at 

45; Michael Tilbury et al, GqZid $Lam in Australia (2002, OUP) at 40. 

21 Laztrie v G d  (1958) 98 CLR 310 at 323; Mdign  Tmt C;b v F e y  228 US 346 at 353 

(1913); JohnRussell& BLtdvGyzer, ImrUe& CoLtd[l916]2AC298 at302. 

22 LaztrievGnall(1958) 98 CLR 310 at 331; Adam v~I&hi t sp lc [1990]  1 Ch 433 at 519. 

In Johmtone vP&r, Viscount Cave held that presence within the territory rendered a friendly alien 'a 

subject by local allegiance with a subject's rights and obligations': [I9211 2 AC 262 at 276. See also 

G d  v H a d  (1895) 12 TLR 59 at 60. 



to be governed.23 In equity, the main grounds of jurisdiction are domicile and 

residence; these are also permissible grounds for service out of the jurisdiction 

under rules of court. Domicilez4 and residence25 do not necessarily indicate 

presence, but they may. If territorial power is a sufficient justification for 

jurisdiction, then requiring additional proof of intention or length of connection is 

redundant. None of the personal connecting factors is commonly relied on to 

establish jurisdiction, except in family law. 

The location of activities was not a basis of jurisdiction at common Lord 

Selborne, delivering the advice of the Privy Council in Si& v Rdjdh gfFankake 

stated that jurisdiction could not be justified on the basis that the cause of action 

'arose' within the territory of a c0untry.2~ However, some of the earliest English 

rules permitting service ex iuris used the location of activities as a basis of 

jurisdicti0n.2~ Most of the present rules of court use the territorial location of 

activities as a basis of jurisdiction, and these rules are very commonly used in 

practice. 

23 Attempts have been made to infer consent to the state's authority from the fact of 

presence: A&m v Gpe I h t k s  plc [I9901 1 Ch 422 at 555. See also JA Clarence Smith, 'Personal 

Jurisdiction' (1953) 2 I - M a d  Gqmratiw Law @&y 510 at 513. 

24 Demonstrated, in the case of voluntarily acquired domiciles, by actual residence at some 

time as well as an intention indefinitely to establish one's home in that place. 

25 Presence for a period of time and for a particular purpose: R v Banset LBC F; p?te Shdh 

[I9831 2 AC 309 at 343; Re Vmk; F; ppdrte Lezq (1986) 64 ALR 407 at 413-4; In the Marria8 g f  

W& (1997) 23 Fam LR 559 at 563-4. 

26 Gleeson CJ stated that 'the jurisdiction of common law courts has not, as a matter of 

history, been confined, or even primarily related to, causes of action arising within the jurisdiction': 

Gdidth P d d  Chmt vB@ (1994) 33 NSWLR 414 at 417. 

27 Sir& vRajdh gfFaddote [I8941 AC 670 at 684. 

28 Chmn L d w P d  Act 1852 s 18 permitted service ex iuris if 'there was a cause of action 

which arose within the jurisdiction or a breach of contract made within the jurisdiction': cited in 

Pryles, above n 5 at 69. 



The rules of court permit service ex iuris where the dispute concerns local 

pr~perty?~ This basis of jurisdiction offers practical benefits as it facilitates the 

enforcement of orders; but the rules are not often relied on in practice. 

In declining jurisdiction, territorial connections are much less important than in 

establishing jurisdiction. The parties' residences are one of the factors to which the 

courts may refer in declining jurisdiction, and in practice they are usually identified, 

but this factor does not have a substantial effect on the resolution of disputes. The 

location of property and activities are not specifically referred to as relevant 

connecting factors in the principles on declining jurisdi~tion.3~ In decisions on 

declining jurisdiction the location of activities is often mentioned. Occasionally 

courts refer to the presence of local assets against which the court's orders might be 

enforced as a legitimate advantage to the plaintiff?1 

It is prima facie legitimate under public international law to assert jurisdiction on 

the basis of the territorial location of persons, property, and a~tivities?~ This clearly 

assumes that the territorial connection is reasonably substantial. Mann argued that 

. . 
the fundamental criterion in determmmg whether jurisdiction was legitimate was 

whether the matter had a 'sufficiently close legal connection' to the state to justify 

its exercise of jurisdi~tion.~~ Kirby J stated that 'the ordinary principle of public 

international law' required 'a substantial and bona fide connection between the 

subject matter of a dispute and the source of jurisdiction of a national court over its 

29 FCRO8rl(ae),(h)and(i);  HCRO10r1(1)(a),(b)and(j);UCPRr124(l)(b),(c),(s). 
30 But see Henry v Henry (1996) 185 CLR 571 at 592 ('the connection of ... [the parties'] 

marriage with each of the jurisdictions' was held to be a relevant factor in declining jurisdiction in the 

case of parallel litigation) ('Hway'). 

31 E.g. Ta&o vT&0[1999] VSC 81 at [31]. 

32 Rmult vZhdrq: (2002) 210 CLR 491 at 528-9 (KirbyJ; Mann, above n 3 at 20. 

33 Mann, ibid at 29. 



res~lution.'~~ If this is not actually required by the law, then it is certainly desirable. 

Not every connection between a dispute and the forum gives rise to a legitimate 

claim by the forum to adjudicate that dispute. Some of the territorial connections 

used to establish jurisdiction are very slight. Examples are the place of formation of 

a contrace5 and the mere presence of the defendant. The more tenuous the 

connection, the weaker the forum's authority to adjudicate. If jurisdiction is 

invoked on the basis of a weak connection, ~roceedings ought to be stayed and 

probably would be stayed under the English principle of forum non c0nveniens,3~ 

but the Australian principle may well fail to discharge this function. 

Although territoriality is a legitimate basis of the assertion of state authority in 

public intemational law, and has long dominated private intemational law in both 

jurisdiction and choice of law, it is not a sufficient basis in modem philosophical 

terms. Territorial sovereignty only conditions assertions of authority on what the 

state is able to do, without imposing any substantive requirements of legitimacy. In 

modem political terms, this is unsatisfactory. According to Raz, 'while effective 

power may be a necessary condition of political legitimacy, it is not a sufficient 

con~lition.~' 

j4 D m  Jm & Gmpaqv Im v Gutmi4 (2002) 210 CLR 575 at 622 0. See similarly 

Rmdt vZhdrg (2002) 210 CLR 49 1 at 567 (Callinan J). 
35 FCR 0 8 r 1 (aa); HCR 0 10 r 1 (l)(e); UCPR r 124(l)(g). This connection has been 

criticised as weak, formalistic, manipulable and fortuitous in the context of choice of law Amn 

&heed Shppirg &pution v IGmait Imuium GI [I9841 1 AC 50 at 62. The same arguments are 

relevant to jurisdiction: Mann, above n 3 at 70. 

36 S p d d  [I9871 AC 460 at 477. 

3' Joseph Raz, 7k Mmd~y  $ F m d m  (1986, Clarendon) at 76. See also Lea Brilmayer, 

'Consent, Contract and Territory' (1989) 74 Mdigzn LuwRaiezer 1 at 6 and 28 (Brilmayer, 'Consent'); 

Lea Brilmayer, 'Rights, Fairness and Choice of Law' (1989) 98 Yale Law Jd 1277 at 1304 

(Brilmayer, 'Rights'). 



2. Extraterritoriality 

In public international law, extraterritorial assertions of authority are generally 

illegitimate, with several well-established exceptions.38 The rules of court permitting 

service ex iuris have traditionally been regarded as exorbitant because they permit 

the forum state's authority to be asserted extratenit~rially.~~ Consequently, the 

English courts interpreted the rules restrictively.40 In recent Australian cases, the 

courts have interpreted the rules using the 'normal approach to construction' of 

statutes but without any presumption against extraterritoriality,'+' and have held that 

a minor connection suffices to justify the assertion of authority:' In H@ v Ag7, 

the New South Wales Court of Appeal suggested that a general wariness of 

extratenitorial jurisdiction was not warranted. They stated that jurisdiction should 

be treated as exorbitant only where the jurisdictional nexus was weak,43 

Some of the grounds of jurisdiction under the rules of court permit the assertion 

of jurisdiction where the connection to the forum is weak, which indicates that the 

state's interest in asserting jurisdiction is likely to be illegitimate.'+" The rule 

permitting service ex iuris in relation to torts wherever occurring when the plaintiff 

has suffered damage within the forum is too broad and is not sufficiently focused 

38 Rmdt  v Z h q  (2002) 210 CLR 491 at 528 (Kirb~J); B r o d e ,  above n 16 at 293. 
39 Gmg M m  Lid v A&n Cymrnid & &mid Corp [I9441 KB 432 at 437; Muuhder v 

F& A G  [I9671 2 QB 590 at 599; Am.nRusM Sh;PPiq Gqmitian v h i t  Imwum Co [I9841 AC 

50 at 65. 
40 S m u r  Fur East Lid v Bank Muddzi Jowhm' Ishmi Iran [I9941 1 AC 438 at 455; % 

Skkim (Gp O~~YH$ vDktar Gwpniz Naziwu [I9791 AC 210 at 254-5. 
41 H+ v A g r  (1998) 45 NSWLR 487 at 508; A g r  vH$ (2000) 201 CLR 552 at 571; Brix- 

N d e n  v h m ' q A m t r d i d  Ry Lid[1982] 2 NSWLR 173 at 180. 
42 See B r q  v F HqfhnLa R& (2003) 200 AZ;R 607 at 618. Cf Rmdt  v Z h q  (2002) 210 

CLR 491 at 528-9 (KirbyJ). 
43 Hyik v A g r  (1998) 45 NSWLR 487 at 509. 

44 Ibid. 



on the problems it legitimately seeks to address. For example, the state has a 

genuine interest in ensuring the availability of the forum to residents injured while 

working out of the and to residents injured by unsafe products deliberately 

sent into the forum.46 Service ex iuris should only be permitted in circumstances 

where the state has a genuine interest in determining disputes, and that interest 

should be clearly identified in the legal principles. 

In international litigation the courts lack jurisdiction over some disputes 

concerning rights to foreign immovable property under the M ~ ~ w  rule.'+' This 

has been justified as an implication of the court's lack of extraterritorial 

jurisdiction.+* It is questionable whether public international law does prohibit the 

court from taking jurisdiction over claims affecting foreign Akehurst stated 

that 

The idea that international law prohibits a municipal court from deciding title 

to foreign land probably arises from confusing ownership of land with 

sovereignty over territory. The fallacy of tlus reasoning is too obvious to 

require demonstration.50 

In public international law, extraterritorial jurisdiction is permitted over acts of 

nationals abroad, and where behaviour abroad has a significant effect within the 

jurisdiction. In both circumstances it is necessary to show that there is a genuine 

45 B~-N~mv~m'zgAm~diz~Ltd[1982]2NSWLR173at179. 
46 D h i l h  G (Bicdm&&) Ltd v ~ s o n [ 1 9 7 1 ]  AC 458. 

47 Britih S d  A h  Co v Chpznbid de Mcpwhque [I8931 AC 602. 

48 Dagi vBHP 8 L t d ( N o  2) [I9971 428 at 439. 

49 See Britih S d  A h  Co v Gnrpanbiz de Mcpwhque [I8931 AC 602 at 624 (Lord Herschell 

LC); Walter Wheeler Cook, 'The Jurisdiction of Sovereign States and the Conflict of Laws' (193 1) 3 1 

C$z.im% LawRezkzv368 at 382. 

50 Michael Akehurst, 'Jurisdiction in International Law' (1974) 46 Britih Y m d d  $ 
I n t e m d  Law 145 at 174. 



and substantial connection between the state and the subject of the extraterritorial 

regulation. 

Nationality jurisdiction is well established in public international law as a 

permissible exception to the territoriality prin~iple.~' In public international law, 

citizenship is the main personal connecting factor and is regarded as indicating a 

substantial connection between individuals and states.52 This is not the case in 

private international litigation. Citizenship is largely irrelevant in establishing 

j~risdiction;~' it is completely irrelevant in declining jurisdiction and is rarely 

referred to in the cases. It is not always a useful connecting factor because it often 

does not indicate a real connection to the state, and in Australia the relevant law 

areas for most issues are the States and Territories, and not the nation as a whole.54 

Nationality is an uncommon basis of jurisdiction in international litigation 

although some instances occur in legislation. Most importantly, s 5 of the T 7 d  

P7& Aa gives some Parts of the Act an extraterritorial application if the 

defendant is incorporated, canying on business or ordinarily resident in or a 

51 IA Shearer, Stadze's I-hol.lzl Law(l1fh ed, 1994, Butterworths) at 210. 

52 Brownlie, above n 16 at 386. Mann suggested that this ground of extraterritorial jurisdiction 

should be strictly confined to special circumstances, such as to persons employed in the armed 

services. He also thought that it should be carefully monitored to ensure that it did not conflict with 

the interests of the state in whose territorythe persons were: above n 3 at 24-5. 

53 Its only relevance is as a basis of jurisdiction under the F a d y  LawAa 1975 (Cth) s 39(3) 

and (4) and as a basis of the extraterritorial application of the T r d  fia~icer ACT 1974 (Cth): s 5 (1). 

54 Edward I Sylses and Michael C Pryles, Ambdian Priuzte Immz.hol.lzl Law (3d ed 1991, Law 

Book Company) at 370. Note that recently Hedigan J of the Supreme Court of Victoria described a 

plaintiff as a 'citizen of Victoria': G z d d  v D m J m  & BIm[2001] VSC 305 at [124]. 



national of Australia.j5 This suggests that the state has an interest in monitoring 

Australian corporations operating abroad, which may be particularly relevant in 

product liability cases. In J a m  Ha& I S *  Ry L td v Gpr, Mason P stated that 

the 'scenario of an Australian manufacturer of a dangerous product seeking to 

dump it in a foreign market with less stringent controls' should be taken into 

account in developing the law on declining jurisdicti~n.~~ The Australian 

Government in 1994 stated that 'Australia ... has a moral obligation to ensure that 

overseas consumers, injured by Australian products, have the same rights to 

compensation as Australian consumers.'j7 As demonstrated in Chapter Five, the 

courts never decline jurisdiction in personal injuries cases, which is a very weak 

indication that this concern influences decisions. 

Prince defended the Australian forum non conveniens principle on the basis that 

it was significantly more likely than the English and US principles to hold locally 

based multinational corporations responsible for their activities abroad.58 He goes 

55 T 7 d  P 7 a k  ACT 1974 (Cth) s 5(1); the Parts which may have an extraterritorial application 

are Parts IV (dealing with restrictive trade practices), IVA (dealing with unconscionable conduct), V 

(dealing with consumer protection; s 52 is contained in this Part), VB (dealing with price 

exploitation) and VC (dealing with offences). 

56 J um Hu& I&& Pty Ltd v Gnp (1998) 45 NSWLR 20 at 43. The T 7 d  Pr& 

Atnmhmt Bd (No 2) 1991 (Cth) contained a provision intended to enable foreign consumers to sue 

Australian manufacturers for product liability. However, the provision was excluded from the 

legislation as enacted. The Australian Government thought that this provision may have a 

detrimental effect on Australian trade: see Stuart Dutson, 'International Product Liability Litigation: 

The Territorial Application of Part VA of the T 7 d  P 7 d k  ACT 1974 (Cth) and Part I of the C o l i r r m  

P ~ V & T Z A C T  1987 (UK)' (1996) 22 M m b  Unim~yLuwRaiew244 at 246-9. 

57 Australian Government's G h m m m ~  R q m e  (tabled in the Senate on 30 May 1994) to the 

Senate Standing Committee on Legal and Constitutional Affairs' report on k d w ~  Liddz2y - Whm the 

Lacs ShouldFd (1992), cited by Dutson, ibid at 249. 

58 Peter Prince, 'Bhopal, Bougainville and Ok Tedi: Why Australia's F m  non (lmmim 

Approach is Better' (1998) 47 Intemtbd unsl C b p 7 a t i z  Law C&&y 573. Prince confuses the 



so far as to assert that 'the fmm non d approach designed by Deane J in 

Ckmnic ... seems to have been deliberately designed with Australia's international 

responsibilities in There is no evidence to support this claim in any of the 

cases. 

According to public international law, it is legitimate to regulate activities 

occurring out of the jurisdiction if those activities adversely affect the state's 

interests within its own territory.60 Brownlie stated that this exception only applied 

if there was a 'substantial and genuine connection' between the subject of 

jurisdiction and the state:' and that considerations of 'accommodation, mutuality 

and proportionality' were e~sential.~' Effects jurisdiction is well established in 

private international law in the United where it is necessary to show that the 

defendant intended or could have foreseen the local effect. It is so far under- 

developed in Australia, although it is not inconsistent with recent judicial 

statements, and some aspects of jurisdictional principles are consistent with effects 

based juri~diction.~~ The majority in D m  Jm v Ghm& observed that 'Activities 

issues of jurisdiction and choice of law. He appears to think that Australian law will be applied if the 

court exercises its jurisdiction: at 574,597. 

59 Ibid at 597. 

60 Brownlie, above n 16 at 313. 

6 l  Ibid at 301. 

62 Ibidat313. 

63 U d S t d t s v A l m ' n i u m G , $ A ~ 1 4 8 F 2 d 4 1 6 ( 2 ~ d C i r . 1 9 4 5 ) ;  Ha$ordFireImCov 

ch&rmh 509 US 764 at 795-6 (1993). 

64 See Hycle v A g r  (1998) 45 NSWLR 487 at 507 (referring to the defendant's 'influence' on 

conduct within Australia); L@&r v 7k Qwm (1999) 200 CLR 485 at 534-5; and Trade Priiazc A d  

1974 (Cth) s 5(2). The location of torts such as misrepresentation and defamation are consistent 

with effects based jurisdiction, as they are treated as occurring where the effect of these torts are felt: 

Gutmi& (2002) 210 CLR 575 at 606-7. Under most of the Australian rules of court, service ex iuris is 



that have effects beyond the jurisdiction in which they are done rnay properly be the 

concern of the legal system in each place.'5 It is necessary to ensure that the effects 

relied on to ground jurisdiction should be substantial; some of the 'effects' grounds 

of jurisdiction in the rules of court are not. The rule of court permitting service ex 

iuris where proceedings are based on a tort, wherever occurring, which has caused 

the plaintiff damage or loss within the forum is an effects basis of jurisdiction, but 

the effect in question does not necessarily indicate a substantial interest in regulating 

the prirnary tortious behaviour. Effects jurisdiction should be limited to cases 

where the defendant should have been aware that their behaviour might have a 

negative impact on the plaintiff.66 In Chapter Eight, I advocate the development of 

effects jurisdiction. Not only is it legitimate according to public international law 

but it is also well-suited to addressing current and developing international legal 

problems, such as Internet-mediated trade and communication. 

3. The equality of states? 

A fundamental assumption of public international law, upon which the 

illegitimacy of extraterritorial assertions of authority is based, is that all states are 

equaL6' The principles of jurisdiction in international litigation do not treat states 

equally but give preferential treatment to local litigation, and hence to the interests 

of the local state. In declining jurisdiction, Australian courts are treated more 

favourably than foreign courts as the relevant question is whether the local court is 

permitted in proceedings concerning a tort wherever occurring, which has caused the plaintiff injury 

or loss within the forum. This is an example of effects jurisdiction. 

65 Gzdmd (2002) 210 CLR 575 at 600. 

66 Voth (1990) 171 CLR 538 at 568. 

67 Brownlie, above n 16 at 289. The validity of this assumption has been questioned in public 

international law: Anne-Marie Burley, 'Law Among Liberal States: Liberal Internationalism and the 

Act of State Doctrine' (1992) 92 Col& L ~ z w R ~ l 9 0 7 .  



clearly inappropriate. The local court is only held to be inappropriate in a minority 

of cases. Thus the principles of jurisdiction do not fulfil the requirement of public 

international law that states should be treated equally. There is no legitimate 

justification for prioritising local litigation to this extent; the principles of 

jurisdiction should certainly give greater recognition than they presently do to the 

valid interests of foreign states. 

4. The relevance of public international law 

It has been asserted that public international law limits the scope of adjudicative 

jurisdiction in private international law!' Other writers counter that public 

international law is not relevant to private international law, either in theory or in 

practice.69 Akehurst argued that it was irrelevant as jurisdiction was frequently 

asserted on the basis of weak connections, and this very seldom led to international 

p.olitica1 repercussions.70 Although this may be an accurate description of the law, it 

is highly undesirable that the principles of private international law should ignore 

limits fixed by public international law. This may well lead to practical difficulties 

for litigants in enforcing court orders abroad. It may also have economic and 

political consequences. In Rmult v Zbaa  Kirby J considered the implications of 

public international law for the assertion and exercise of jurisdiction in private 

68 Arthur Nussbaurn, 'Rise and Decline of the Law-of-Nations Doctrine in the Conflict of 

Laws' (1942) 42 Colu& Luw Raiew 189 at 192; Mann, above n 3 at 32 and 67-77; Catherine 

Kessejian, 'Judicial Regulation of Improper Forum Selections' in Jack L Goldsmith (ed), Intermtimu1 

D2sptbe Rsdution. % R&tion $Forum S b  (1997, Transnational Publishers) at 278. Kirby J's 

view is that the rules of court are subject to public international law requirements: Rmult vZhq 

(2002) 210 CLR 491 at 527. 

69 This is the traditional English view. See DW Bowett, 'Jurisdiction: Changing Patterns of 

Authority over Activities and Resources' (1983) 53 Bniih YazrM $Interm& Luw 1 at 3-4; Hessel 

E Yntema, 'The Objectives of Private International Law' (1957) 35 G k n B u r R a i e w 7 2 1  at 733. 

'0 Akehurst, above n 50. 



international disputes, and concluded that 'In the contemporary world, no country's 

legal system can ignore the influence of public international law. To the extent that 

it does so, the result tends either to anarchy or ineffect~alness."~ 

B. anlily 

Comity constraints are derived from the state's concern to preserve good 

relations with other states.72 The court is not obliged to take the other state's 

interests into account, but may do so as a matter of discretion. Collins argued that 

cornity has been derided and neglected by modem commentators although the 

courts invoke it in a wide range of contexts.73 His analysis demonstrates that while 

comity has fallen out of favour as a justification for the application of foreign law in 

choice of law, it retains significance in juri~diction.~~ Comity considerations 

influenced the English courts' strict interpretation of the rules of court permitting 

service ex iurisY5 and the more liberal doctrine of forum non conveniens applied in 

England, which treats foreign and local courts equally?' In Australia, the width of 

the rules of court which permit the assertion of jurisdiction, coupled with a more 

chauvinistic attitude to declining jurisdiction shows that this factor is not 

71 Rmdt v Z h q  (2002) 210 CLR 491 at 528-9. 

72 I use comity in this sense rather than in order to indicate any binding international 

obligation. See Rmult v Z h q  (2002) 210 CLR 491 at 528-9; Hilton v 159 US 113 (1895) at 

163-4; B&hAinuy  Baz rdvLakwAinuy  Ltd[1984] QB 142 at 185-6. 

73 Lawrence Collins, 'Comity in Modern Private International Law', in Fawcett (ed), Refmad 

Decdqmw &Primte I~~ Law (2002, OW). 
74 The most detailed recent discussions of the role of comity occur in anti-suit injunction 

cases: e.g. CSR Ltd v C i p  I m w a m  A u s ~ d i z  Ltd (1997) 189 CLR 345 at 395-6 ('CSR v C i p ' ) ;  

Airbtrs Indwhie GIE v P a d  [I9991 1 AC 119 at 138. 

75 Momo Ltd vAm-ricdn C y m d  & Chrad Corp [I9441 KB 432 at 437; Ma&& v 

F& A G [I9671 2 QB 590 at 599. 

76 S p i l d  [I9871 AC 460 at 481. See the comments of Kirby J in Rmdt v Z h q  (2002) 210 

CLR 491 at 524 and in Gzrh?iot3 (2002) 210 CLR 575 at 641. 



conspicuous in the majority of cases. Although the majority in Agr v Hpk stated 

that 'considerations of comity and restraint, to which reference has so often been 

made in cases concerning service out of the jurisdiction, will often be of greatest 

relevance in considering questions of forum non conveniensY,7' the courts take little 

account of the legitimate interests of foreign states in declining jurisdicti~n.~~ The 

rule on declining jurisdiction in cases of parallel litigation reflects a greater concern 

for the interests of foreign states, as in Hemy and CXR v C i p  the court thought that 

it was necessary to consider the 'controversy as a that is, taking into 

account the features of both foreign and local litigation. With this exception, 

comity is not a significant feature of the Australian principles dealing with the 

jurisdiction of forum courts. Comity is, on the other hand, clearly relevant in the 

court's assessment of whether to grant an anti-suit injunction to restrain 

proceedings in a foreign forum. The High Court majority held that comity requires 

that the power to grant an anti-suit injunction 'should be exercised with caution'.80 

The application of foreign law 

The courts clearly perceive an interest in the application of local law and this 

factor is influential in establishing and declining jurisdicti~n.~~ This prompts the 

question whether the courts recognise that foreign states have an equivalent interest 

in applying their own law which should be respected as a matter of comity. 

77 A ~ Y  vH@ (2000) 201 CLR 552 at 571, see also at 575. In &nic Deane J referred to 

comity as a relevant consideration, but one which he thought it would be inappropriate for the courts 

to take into account in reforming the principle of forum non conveniens: &nic Sun Line S p e d  

Shtppirg Co IncvFay (1988) 165 CLR 197 at 253-5 ('&mi!). 

78 This is evident in the majority decision in Rmdt v Z h a q  which reiterated that the 

Australian principle of declining jurisdiction is forum-centric: (2002) 210 CLR 491 at 520- 1. 

79 CSR v C i p  (1997) 189 CLR 345 at 400. 

80 Ibid at 396. 

81 See below text accompanying notes 228-233. 



Governing law is a factor which the courts take into account in determining 

whether to decline jurisdiction, and the analysis in Chapter Five shows that the 

potential application of foreign law, particularly legislation, is a relevant factor in 

determining if the forum is clearly inappr~priate.~~ However, judicial discussion of 

this issue suggests that the court's concern is with the perceived difficulties it will 

encounter in applying foreign lad3 rather than with deferring to the foreign court's 

interest in applying its own law. 

C Judicialmstnint in PoIriticaP cases 

According to constitutional law, the courts are fundamentally non-political and 

should not determine issues of domestic or international politics. The courts in 

private international disputes usually do not explicitly discuss political aspects of the 

controversy. However, in extreme cases, the political nature of the dispute is so 

patent that the court acknowledges it. The court in such cases will refuse to 

entertain the dispute, on the basis that it is beyond the court's competence to make 

decisions which may affect international political relations. The principle of state 

immunity, the Act of State doctrine and the forum's lack of jurisdiction to deal with 

claims seeking to enforce foreign governmental interests all demonstrate the courts' 

reluctance to consider, much less apply, assertions of foreign state authority. 

Enforcing the governmental interests of foreign states is a highly political task and 

therefore one which the courts regard as non-justiciable. In Sp)uzidw, a majority of 

the High Court stated that in some cases 'the very subject-matter of the claims and 

82 It is far less significant if both foreign and local law are potentidy applicable. One possible 

explanation for the Mqz* rule is that the courts may be reluctant to apply complex foreign 

statutory regimes, such as those used in the creation and transmission of particular types of property 

interests. 

83 Granite Spriw Pty Ltd v I& Water Dispm Pcy Ltd [2000] VSC 224 at [25]; Pa& v 

J a m  (unreported Supreme Court of Victoria, 25 July 1001) BC9102895 at 4. 



the issues which they are likely to generate present a risk of embarrassment to the 

court and of prejudice to its sovereign and the foreign ~overei~n.' '~ Similar 

concerns underpin foreign state immunity and the defence of Act of State. 

One might have thought that this factor would only arise rarely, and these 

exceptions to jurisdiction are rarely invoked. However, the majority in V d  wrote 

that the same kind of 'powerful policy considerations' as those which prevent the 

courts from adjudicating disputes about foreign governmental interests precluded 

the Australian courts from determining whether a foreign court should hear a 

dispute. That is, these 'powerful policy considerations' require the court to focus on 

whether the local court is clearly inappropriate.85 The argument is disingenuous; it 

purports to respect foreign governmental interests but then undermines them by 

refusing explicitly to give them sufficient weight. As I showed in Chapter Five, in 

. . 
dete~nrtllng whether local proceedings should be stayed the courts regularly 

conduct comparative evaluations of the connections between the dispute and 

competing forums. Therefore, they do assume the responsibility of determining the 

suitability of foreign litigation relative to the suitability of local litigation. This 

demonstrates my thesis precisely - in 'non-political' cases, the courts explicitly deny 

their ability to balance foreign and state interests, while actually assuming this 

responsibility, although not giving foreign interests sufficient weight. 

s4 Att~kd(U~vHa'mnnP~ishAustrdidIS,Ltd(1988)165CLR30at44. See 

also P m i m  Chpnhid P& SARL v (3mmnmdtb gf Australid (2003) 197 ALR 461; and 

Hes& Hoteh LtdvM$izdde [I9791 AC 508 at 537. 

85 Voth (1990) 171 CLR 538 at 559. In this passage the majority refers in particular to 

Atfomykd (Uq v Ha'mnn Publish A wtrdid IS, L td (1988) 165 CLR 30. See similarly 

Brennan J in k n i c  (1988) 165 CLR 197 at 240. 



Foreign states are infrequent litigants in the Australian courts. The court 

declined to exercise its jurisdiction in the two commercial cases in the study 

reported in the previous chapter in which foreign state agencies were defendants. 

Although such defendants should in principle be treated in the same way as any 

other litigant, this suggests that perhaps the courts are reluctant to do so on the 

basis of their status. 

D. The mcognZon of fomign cour&'juris&ctiona~ competency 

The courts' awareness and recognition of the jurisdiction and judgments of 

foreign courts leads to a very low level of ad hoc coordination in international 

litigation. The courts' lack of jurisdiction over foreign immovable property is 

consistent with its recognition of the exclusive jurisdiction of the court in which the 

property is located. The jurisdiction of foreign courts is taken into consideration in 

declining jurisdiction, but the weight given to such competence is insufficient. 

More weight is given to the jurisdiction of foreign courts in parallel litigation  case^.'^ 

Some judges explicitly refer to the need to avoid litigation in more than one forum 

on the same issues in declining jurisdiction; the main reason for this is a concern to 

avoid multiple conflicting orders." This occurs in cases of parallel litigation, as well 

as in the enforcement of jurisdiction agreements, and in forum non conveniens 

cases.'' However, this goal is unlikely to be realised in a legal system which takes 

jurisdiction too readily and is too unwilling to stay proceedings. 

86 In Hemy the majority lists factors which should be considered in determining whether local 

proceedings should be stayed where there is parallel litigation in a foreign court: (1996) 185 CLR 571 

at 591-2. These require a detailed consideration of the jurisdiction of the foreign court. 

87 Ibidat590-1. 

88 The courts are influenced by whether the consequence of declining jurisdiction will be that 

there will be multiple litigation between the parties in different jurisdictions. This may arise where 

there are a number of potential defendants (or causes of action), but declining jurisdiction would 



The forum's assessment of the competence of foreign courts is relevant to the 

recognition given to foreign judgments. At common law, foreign judgments are 

recognised if the foreign court is regarded as jurisdictionally competent under the 

law of the Competence is determined according to the forum's internal 

common law rules of jurisdiction, namely submission by the defendant and 

presence of the defendant within the foreign court's territory.90 These are referred 

to as grounds of 'international jurisdiction' (even though most legal systems regard 

presence as unacceptable). Under statute, one additional ground of jurisdiction is 

recognised.gl 

The jurisdiction allowed to foreign courts at common law and under legislation is 

much more limited than the jurisdiction claimed by the forum under the rules of 

establishing jurisdiction. This does not adequately recognise the often legitimate 

only be effective within the forum so far as a minority of those defendants (or causes of action) is 

concerned. 

89 Other requirements which are not presentlyrelevant also apply the foreign judgment must 

be final and conclusive, the ~arties must be identical, and in actions in personam only money 

judgments will be recognised. 

90 Em& v Symm [I9081 1 KB 302 at 309. The defendant's residence in the foreign 

jurisdiction may also be sufficient: ibid; Sdibsbyv W~tenhdz (1870) LR 6 QB 155 at 161. Briggs and 

Rees point out that in determining international jurisdiction, the courts do not consider whether the 

foreign court should, according to the forum's rules, have declined jurisdiction, although it makes 

sense for them to do so: above n 4 at 461-2. See also Jonathon Harris, 'Recognition of Foreign 

Judgments at Common Law - The Anti-Suit Injunction Link' (1997) 17 &fd Jd $L& St& 

477 at 479. 

91 Foreign J u d v  Ad: 1991 (Cth). The Act facilitates the registration of foreign judgments 

but it only applies to the judgments of courts of those countries with whom Australia has entered 

reciprocal arrangements, listed in the Schedule to the Regulations to the Act. The grounds of 

jurisdiction recognised under the Act are set out in s 7(3) of the Act; they are the same as the 

grounds at common law, but also recognise competency when the subject matter of proceedings was 

immovable property within the territory of the foreign legal system. Recognition of family orders is 

specifically addressed in Part XI1 of the Fdrmly LawAd: 1975 (Cth); the relevant provisions give 

effect to the Hague Convention on Recognition of Divorces and Legal Separations 1970. 



interests of foreign courts in adjudicating international disputes. One justification 

given by English judges for a narrow interpretation of the rules of court permitting 

service ex iuris is that the grounds of jurisdiction contained in those rules exceed 

what would be recognised in international juri~diction.~' The Australian courts do 

not acknowledge such a limitation in interpreting the rules allowing service out of 

the jurisdiction. 

Effect of local orders in foreign courts 

The enforcement of local orders abroad is generally regarded as the plaintiff's 

concern and not that of the court.93 The principles of jurisdiction should take 

account of the fact that if local orders must be enforced abroad: the foreign court 

is likely to scrutinise the grounds on which the local court asserted its jurisdiction. 

If minimum standards of legitimacy in the assertion of jurisdiction are not satisfied, 

it is likely that the orders will not be recognised. It is likely that the requirements of 

public international law will be relevant in ascertaining whether the orders should be 

enforced. 

92 See M d &  v F& A G  [I9671 2 QB 590 at 599; Deane J made a related point in the 

context of declining jurisdiction in Oxznic (1988) 165 CLR 197 at 253-4. This test of exorbitancy is 

odd, because it essentially tests the validity of statutory extensions to the common law rules by 

whether they conform to the common law rules. By definition, a statutory extension exceeds what is 

permitted at common law. This 'test' also suffers from the deficiency that it assumes that the 

common law rule on establishing jurisdiction is legitimate. 

93 Oxznic (1988) 165 CLR 197 at 223. In Hemy the majority referred to recognition of orders 

of each court by the other as a relevant factor in declining jurisdiction in parallel proceedings, and 

held that if foreign orders would not be enforced in Australia, then local proceedings would not be 

stayed: (1996) 185 CLR 571 at 592. 

94 It may be that different considerations are relevant in determining whether the court should 

exercise its jurisdiction, depending on whether the court's judgment would be required to be 

enforced abroad. If the judgment would have onlylocal effect (if the defendant had assets within the 

jurisdiction), then perhaps different standards of jurisdictional competency would be appropriate. 



The courts do not usually consider the possible enforcement of local orders in 

foreign courts as a separate issue, although they do try to avoid multiple conflicting 

orders, as noted above. The most compelling justification for the Mcrp+ue rule, 

limiting jurisdiction over foreign immovables, is that the court cannot make orders 

which would be effective in the s i t u ~ . ~ ~  However, this factor could be taken into 

account using the principle of forum non ~onveniens.9~ 

E. Cbnclusion 

Essentially, the courts avoid the appearance of participating in political decisions, 

and thus downplay foreign states' interests. In exceptional cases the foreign state's 

interest is so substantial that resolution of the dispute will obviously involve the 

forum court in political issues. In such cases the forum court refuses to entertain 

j~risdiction.9~ In less extreme cases, the court refuses to assert jurisdiction, but the 

refusal is not couched in political terms. The Mcpxbzque rule is not clearly 

expressed to be motivated by political concerns but it can be understood in these 

terms. Lord Wdberforce stated that 'the nature of the rule itself [involves], as it 

clearly must, possible conflict with foreign jurisdictions, and the possible entry into 

and involvement with political questions of some delicacy'. Therefore, his Lordship 

thought that if the rule were to be reformed, this should be done by parliament and 

not by the court?' In the majority of cases foreign state interests are only apparent 

in that the court considers the connections of the dispute to both local and foreign 

. . 
legal systems in determmmg whether to decline jurisdiction. 

95 Akehurst, above n 50 at 174. 

96 Herpenoh H d  Ltd vMzg%zade [I9791 AC 508 at 537; GW Austin, 'The Infringement of 

Foreign Intellectual Property Rights' (1997) 113 LawQ.urterlyReziew321 at 323,336-8. 

97 A~~zl(U@vH&mmPubE~hersAm~~id~Ltd(1988)165CLR30. 
98 Herpenoh H d  Ltd vMzgkzde [I9791 AC 508 at 537. 



Chqter 6: I m t s  in. Junidtdzmt 288 

'While it is important to recognise that foreign state interests sometimes influence 

the law, this factor plays a small role. The Australian law of jurisdiction, both in 

relation to establishing and declining jurisdiction, is remarkably chauvini~tic.~~ The 

over-inclusivity of the rules on establishing jurisdiction, combined with the under- 

inclusivity of the principles on declining jurisdiction, inevitably means that the 

courts often exercise jurisdiction although other legal system have greater interests 

in the resolution of the dispute.''' The principles of jurisdiction should 

acknowledge the appropriate limitations on the state's authority which arise because 

of the valid interests of other states, as identified by public international law and 

pragmatic considerations of comity. 

The second group of interests which should influence jurisdiction are those of 

individual litigants. The legitimacy of interests in jurisdiction is a question of 

domestic political authority within any legal system and thus is influenced by the 

prevailing political philosophy within each system. Like most legal and political 

theories, the political philosophy of liberalism, which dominates the Australian legal 

system, is intended to deal with domestic legal problem.'0' It essentially concerns 

99 Rmult v Z h r g  (2002) 210 CLR 49 1 at 524-5 (Kirby J) . 
100 In applying the principle of forum non conveniens the courts conduct a comparative 

evaluation of the merits of litigation in the available forums which at least is a practical 

acknowledgment of this fact. For example, Deane J admitted that the Greek courts were arguably 

more appropriate than the Supreme Court of New South Wales in Chznic (1988) 165 CLR 197 at 

256. 

101 Jurisprudential accounts of the relation between individuals and states almost invariably 

assume a domestic perspective, and therefore a single state: Rawls specifically claimed to be 

concerned only with a single system 'isolated from other societies': A T k q  $Justie (1971, OUP) at 



the relationship between the state and individuals and in particular the protection of 

individual liberty from state intervention. It has important implications for 

jurisdiction in international litigation, such as the role of individual consent, the 

need to justify interference in the defendant's liberty, and the importance of treating 

litigants equally. Economic analysis also suggests that facilitating the efficient 

application of private resources is a relevant consideration in the design of legal 

rules. 

A. Deference to indivr'dual autonomy 

Individual autonomy as the basis of the state's authority over individuals is 

widely supported in modem theory. In a liberal political system, individual consent 

is the dominant justification for the exercise of state authority over individuals both 

in abstract and practical terms.'" Resolving international jurisdictional disputes by 

deferring to individuals' submissions and choices is theoretically and practically 

highly appealing. Consent has an important practical value in that it relieves the 

court of the responsibility for making what are often complex, difficult and costly 

decisions about jurisdiction. Consent is 'an easily administered and relatively precise 

test'.'03 An especially attractive feature of consent is that it is a value which is 

respected in most western legal systems. Lowenfeld stated that 'support of party 

8. Most theorists simply do not consider the possibility that there is more than one state: see JS 

Mill, OnLzhty, (1859, Penguin reprint 1985) at 141. B r h y e r  encountered this problem, apparently 

without realising it: above n 9 at 10-1. Similarly legal theorists always assume the existence of a 

stable and unique, although never fully described, relation between the state and those persons who 

are subject to its authoriv John Rawls, A Tbmy gJ~tiQ (1971, OUP) at 221-2,233; I-KA Hart, Be 

Gmqt &Law (1961, O W )  at 21, 37, 38, 66; Hans Kelsen, Pure 7hmy $Law (1967, University 

of California Press) at 1 17. 

Raz, above n 37 at 80. Raz argued that consent to governments which are 'reasonably just' 

can be justified as the basis of authority; I will assume that the Australian governments satisfy this 

criterion. 

103 von Mehren and Trautman, above n 15 at 1138. 



autonomy is so widespread that it can fairly be called a rule of customary law'.lo4 

Most western legal systems regard personal autonomy, the ability of individuals to 

give binding undertakings, and the security of transactions by enforcing agreements 

as important values.105 Therefore, asserting jurisdiction on this basis is unlikely to 

offend other states.'06 

Jurisdictional principles give a great deal of weight to consent. Almost all 

jurisdictional principles are default rules around which the parties can contract. The 

principles of establishing and declining jurisdiction purport to uphold the choices of 

the parties on a wide range of matters. Consent is the dominant factor in 

establishing jurisdiction. There are very few mandatory The default 

common law and statutory rules of establishing jurisdiction apply only in the 

absence of effective submission. The court's jurisdiction is invoked by the 

submission of the plaintiff, who has a right to a hearing as long as applicable subject 

matter jurisdictional limits are met. The defendant's submission justifies the court's 

authority over him or her.''' The defendant's submission may be expressed through 

a prorogation clause or implied, such as through entry of an unconditional 

104 Intemtiomd L itzgztion a d  the Qest for Rm&s (1996, Clarendon) at 200. 

105 von Mehren and Trautman, above n 15 at 1138. 

106 The consent of the defendant is therefore one factor which would justify the court taking 

jurisdiction in a case in which the judgment would be required to be given international effect: see 

above n 94. 

107 The relevant mandatory rules relate to the courts' lack of subject matter jurisdiction in 

disputes concerning rights to foreign immovable property, the enforcement of foreign governmental 

interests, and in relation to the doctrine of Act of state. 

108 Both at common law and under statute: Laurie v G d  (1958) 98 CLR 310; FCR 0 8 r 

l(f), UCPRr 124(l)(i). 



appearance. It has also been suggested that consent to jurisdiction may be inferred 

from the defendant's presence.109 

In declining jurisdiction, subject to the application of mandatory 

prorogation agreements are enforceable except where there are strong grounds for 

non-enforcement. Following Akui it is relatively easy to avoid a contractual 

submission to foreign courts by claiming the application of Australian substantive 

law.'" In the absence of agreement, the court decides whether to decline 

jurisdiction using the principle of forum non conveniens, in which case consent is 

still a dominant factor as the court is unlikely to disturb the plaintiff's unilateral 

selection of the forum. 

The practice of the courts in responding to the parties' consent is partly 

inconsistent with the principles. On some matters, the courts readily defer to the 

~arties' choices. Bilateral contractual submissions to the local jurisdiction are 

invariably upheld. The forum state's 'territorial sovereignty and control are not 

offended, but rather flattered, when foreigners submit to the j~risdiction.''~~ 

109 A h m  v Gp Idus& plc [I9901 1 Ch 422 at 555. See also Clarence Smith, above n 23 at 

513. This argument has been criticised by Brilmayer who noted that it is more accurate to say that 

the state conditions entry into the territory on an implied undertaking by those entering to submit to 

its jurisdiction. But as it is not possible to enter without consenting, reference to consent as a 

justification for assertion of jurisdiction over those who were present 'is misleading because it 

assumes that power rests on nothing more than the defendant's voluntary actions ... the genteel 

gloss of liberal consent theory merely hides the raw fact of territoriality.' Brilmayer, 'Consent', above 

n 37 at 28. See also Brilmayer, 'Rights', above n 37 at 1304. 

110 The application of mandatory rules occurs because of internal state concerns; this factor is 

discussed below at text accompanying nn 228-233. 

(1996) 188 CLR 418. 

112 Peter Nygh, A m  in I m t z b n d  ma (1999, Clarendon) at 15. Prorogation is not 

permissible in the family jurisdiction. The parties cannot submit if the jurisdictional requirements of 

the Fudy LuwA are not satisfied: In the Manidg $ W& (1997) 26 Fam LR 559. 



Unilateral submissions by both plaintiffs and defendants at the time of dispute, and 

the plaintiff's unilateral choices as to when and where to litigate and what causes of 

action to raise, are also usuallyupheld. 

On other issues, the courts' practices are varied. Contractual selections of 

foreign courts are only enforced in approximately one half of cases. Compared to 

prorogation, which is flattering, derogation clauses undermine the forum state's 

authority."3 The factors associated with non-enforcement of derogation clauses 

show that the unilateral choices of the plaintiff in litigation (e.g. adding 'non- 

contractual' causes of action, adding other defendants) are sometimes given greater 

weight than bilateral contractual choices. On one issue, the courts should, following 

Akai, never defer to the parties' choices. Derogation clauses should never be 

enforced if that would have the effect of undermining the application of mandatory 

Australian legislation.'14 

The plaintiff's unilateral choices in litigation are given greater weight than the 

defendant's unilateral choices and the bilateral selection of a foreign court. 

Permitting the plaintiff largely to determine the scope of the litigation conforms to 

the dominance of party, particularly plaintiff, autonomy in the adversarial model of 

litigation, but it is difficult to justlfy in international cases. The adversarial model is 

based on the assumption that there is a single legal system in which all disputes 

between the parties might be resolved, and therefore that there is no real objection 

to allowing the plaintiff to choose whether and how to litigate. This assumption 

does not hold in international cases. The principles of international jurisdiction 

113 Nygh, ibid at 19-21; Andrew S Bell, 'Jurisdiction and Arbitration Agreements in 

Transnational Contracts Part 11' (1996) 10 Jd $GTZLT~T Law 97 at 118 (Bell, 'Jurisdiction and 

Arbitration Agreements: Part 11'). 

114 (1996) 188 CLR418. 



provide insufficient protection for defendants against the distortion caused by the 

international context to the ideal of party autonomy in private litigation. Bilateral 

agreements should be presumed to be fairer than unilateral choices of either party 

and therefore should be given priority. 

1. The limits of autonomy 

Modem liberals recognise that some individuals are not able to utilise their 

autonomy for their own welfare, and that state regulation may be necessary in such 

cases.'15 Examples in domestic law are the legislative protection of consumers and 

employees, who are likely to suffer from a general inability to make welfare- 

enhancing choices caused by factors such as bargaining power inequality, lack of 

information, and inability to process information. The law of international litigation 

provides scant explicit recognition of these factors.l16 The courts may attempt to 

protect plaintiffs where they perceive that the choice of jurisdiction is not in the 

plaintiff's interest.l17 I suggested in Chapter Four that the application of local rules 

on contract formation in order to determine whether a derogation clause was 

included in the contract could be interpreted as a mandatory requirement of forum 

115 Raz, above n 37 at 372-3. For a discussion of this problem in the case of contracting, see 

Michael J Trebilcock, %Limi?s c f F ~ $ ~ ~  (1993, I-Iarvard UP). 
116 For a refreshing exception, the little-utilised F i r  Trddtrq:Ad 1989 (Qld) s 59(2) makes it an 

offence to include clauses derogating from the jurisdiction of Queensland courts in contracts 

concluded in door-to-door sales. Otherwise, the general law is applicable but on the whole this offers 

only limited protection to consumers. Section 52 of the Trdde P 7 i  Ad 1974 (Cth), which 

prohibits misleading and deceptive conduct by corporations, may be applicable. I found in Chapter 

Five that the court was more likely to enforce derogation clauses where s 52 was pleaded than when 

it was not. 

117 This is indicated by the court's reticence to enforce foreign jurisdiction clauses generally. In 

Chapter Five, I showed that derogation clauses are only enforced in 54.2% of cases. 



law which could protect consumers.118 The law should address problems faced by 

weaker parties, such as employees and consumers, in international contracting. 

2. The parties' reasonable expectations 

The parties' reasonable expectations have been used in order to justify choice of 

law rules in tort.l19 This factor has scarcely been referred to in the context of 

jurisdiction in Australia, although it is inherent in the enforcement of the parties' 

contractual choices as to jurisdiction. Lee J stated that the rules of court referred to 

circumstances in which the defendant 'would anticipate being required to participate 

in litigation' in the forum.120 Whether this is always so must be open to doubt. 

There are significant problems with referring to reasonable expectations as a 

criterion of legitimacy. The most severe of these is that the law defines those 

expectations; there is no empirical evidence about what they are,121 or indeed how 

to distinguish a reasonable from an unreasonable expectation. However, it is a 

useful justification for the enforcement of jurisdictional agreements and for the 

expansion of effects jurisdiction, as long as that is based on foreseeability. Referring 

to reasonable expectations is also consistent with the rule of law. 

118 See e.g. Om& (1988) 165 CLR 197. 

119 It is referred to by Mason CJ as a justification for applying the law of the place of the tort as 

the governing law in tort in B m u q p n  v Gdkrmn (1988) 169 CLR 41 at 77. See similarly R m d t  v 

Z h r g  (2002) 210 CLR 491 at 538 (KirbyJ) and at 571-2 (Chlhan J). For a detailed discussion, see 

Peter Nygh, 'The Reasonable Expectations of the Parties as a Guide to Choice of Law in Contract 

and in Tort' (1995) 251 R d & s  Cbtm 268. 

120 Century Imurum (in prousd lrqtadtw$ v New Z&rd Giwzi&n T m t  Ltd (unreported 

Federal Court, 16 May 1996) BC9601951 at 5-6. 

121 Michael Whincop and Mary Keyes, 'Economic Analysis of Conflict of Laws in Torts Cases: 

Discrete and Relational Torts' (1998) 22 M h  Unimdy L u w R ~ 3 7 0  at 388-9. 



3. The defendads personal 'consensual' connections 

The personal connecting factors of presence, residence, domicile and citizenship 

are used in establishing j~risdiction;'~~ generally only the defendant's connections are 

re1e~ant.l~~ The courts may take the parties' residences into account in declining 

jurisdiction, but this is not an influential factor in determination of disputes. 

Can the state's assertion of authority over defendants who have one of the 

personal connections to the state be justified on the basis that these demonstrate 

consent? Most of the case law and comment on this issue concerns presence. As 

discussed above, the older cases relied on territorial sovereignty to justify asserting 

the state's authority on the basis of presence. Consistently with liberal theory, the 

more recent cases and some writers attempt to infer consensual submission from 

presence. 

Presence has been held to indicate a reciprocal - contract-like - relationship 

between the state and those taking the benefit of its protection, law and other 

services, which justifies the state's assertion of jurisdiction over those present.124 

122 Presence of the defendant is the default common law basis of jurisdiction, and the rules of 

court permit jurisdiction to be asserted where the defendant is domiciled or resident in the state. 

The Fady LawAd also permits the assertion of jurisdiction on the basis of citizenship: s 39(3) and 

(4). 
123 The Family Court's jurisdiction can be invoked on the basis of either party's citizenship or 

residence, and domicile and presence are also used as connecting factors: s 39(3) and (4) Fudy Law 

A d 1975 (Cth) . 
124 M (2002) 210 CLR 575 at 649-50; C z d  v H a d  (1895) 12 TLR 59 at 60 ('duty of 

allegiance [is] correlative to the protection given by a State to any person being within its territory'); 

A&m v Chpe Idishits plc [I9901 1 Ch 433 at 519 (as long as a defendant 'remains physically present 

in that country, he has the benefit of its laws, and must take the rough with the smooth, by accepting 

his amenability to the process of its courts'); B&m v Szpnm Gmt 495 US 604 at 637 (1990) (by 

'visiting the foreign forum State, a transient defendant actually ... avails himself of significant 

benefits provided by that State.') JS Mill thought that 'everyone who receives the protection of 



Those present within the jurisdiction are assumed to have benefited by their 

presence. Actual benefit need not be shown.lZ5 A similar argument has been 

developed in the United States. The due process clause of the United States 

Constitution has been interpreted to require that the forum may only assert 

. . 
jurisdiction against a defendant if there are sufficient ' m u m  contacts' between 

the defendant and the forum so as to justify the assertion.lZ6 The minimum contacts 

evidence a relationship between the defendant and forum under which the 

defendant is assumed to have received benefits by virtue of its relation to the f o m .  

The receipt of benefits makes it fair for the court to impose burdens upon the 

defendant, including the assertion of jurisdiction. Proportionality between benefits 

and burdens is ensured by the requirements that the contacts the defendant has with 

the state are 'rninimal', and that the extent of contacts makes it reasonably 

foreseeable that the defendant might be 'haled into court'.127 These minimum 

contacts are assumed to have been voluntady established, so that jurisdiciion is 

based on the consent of the defendant. Submission to the jurisdiction is a burden 

which is justified by the benefits which those present within the forum receive from 

the state. This analysis satisfies liberal concerns about the state's assertion of 

authority over an individual in the absence of an express agreement. The minimum 

contacts analysis will usually require a more substantial connection than mere 

society owes a return for the benefit': above n 101 at 141. Locke also presumed consent to the 

exercise of state authority on the basis of residence and temporary presence: S d  Traztzje qf 

Gmmmt (1956 ed, Blackwell) ss 119-21. 

125 Those benefits may well be different from those enjoyed by citizens: A&m v C p  pk 

119901 1 Ch 433 at 553. 

lZ6 Iy&m&d Shoe G v Washrgton 326 US 3 10 at 3 16 (1945). 

lZ7 World-W~V&s~tpCorpvW~on444US286at297(1980). 



presence. Residence, certain types of business activities, and perhaps domicile, are 

. . 
better indicators of m u m  contacts than presence. 

Arguments that presence shows consent to the adjudicative jurisdiction of the 

state are, with respect, unconvincing. It is more plausible that residence shows 

submission to the state's authority,128 although proof of residence is more difficult 

than proof of presence and this adds to the costs of litigation. Domicile has been 

widely criticised as outdated129 as well as difficult to prove. Lord Scarrnan stated that 

the rules for ascertaining domicile 'impose great difficulties of proof' and that 

. . 
d e t e m g  an individual's domicile was therefore 'frequently very expensive'.130 As 

explained above, citizenship is not regarded as a useful connection in private 

international law.13' 

The personal connecting factors have become less practically significant in the 

law of jurisdiction. They are infrequently used to establish the court's jurisdiction 

and have little effect on declining jurisdiction. Connections between the court and 

the activities giving rise to the dispute are much more important. This is consistent 

with the movement in the United States away from general jurisdiction in favour of 

128 Ordinary residents enjoy benefits by virtue of their connection to the state, and this may be 

used to justify the imposition of burdens as long as this is proportional to the benefits enjoyed. 

129 Sykes and Pryles, above n 54 at 346. 
130 R v B u m  L B c  w: pa* Shdh [I9831 2 AC 309 at 345. See C Z z d  Trust G v Sdz* (Na 

2) [ZOO21 1 AC 1. In practice, intention may be proved by the fact of residence, so that it is not 

actually a separate requirement, in which case, it is difficult to infer consensual submission to the 

jurisdiction: F&- Wutsm v McE~rudJ (2000) 26 F a m  LR 169 at 190; S& v S& [I9311 SR 

(NSW) 633 at 635. See Pippa Rogerson, 'Habitual Residence: The New Domicile?' (2000) 49 

I m M  u d  Cbpra t iw  Law @ d y  86 at 100- 1 and Richard Fentiman, 'Domicile Revisited' 

(1991) 50 C Z z d g e  L u w J d 4 4 5 .  

131 This is so even in family law, where the Act specifically states that it is an acceptable basis 

of jurisdiction: H q  (1996) 185 QLR 571 and F&- Wutsm vMcElradJ (2000) 26 F a m  LR 169. 



specific jurisdicti~n."~ It is difficult to sustain an argument that any of the 

connecting factors demonstrate a real consent to jurisdiction, even though this may 

be a superficially attractive theoretical argument. 

B. Disc&nnation between individuals 

Generally speaking, the principles of jurisdiction do not discriminate between 

litigants on any characteristics; corporations and natural persons,133 commercial and 

consumer jurisdictional agreements,134 and wealthy and poor litigants are treated the 

same. In practice, it appears that the courts do sometimes take inequalities between 

the parties into account - for example, personal injuries plaintiffs receive favourable 

treatment - although there is little explicit acknowledgment of this issue.'35 Thus, 

while the law on its face does not specifically protect weaker parties, awareness of 

this factor appears to influence decisions. It is a legitimate objective of the law in a 

liberal legal system to address substantive inequalities between parties. 

132 This is to be contrasted with the movement in English law, under the influence of 

European Community instruments, to a system which uses general jurisdiction as the fundamental 

rule of jurisdiction. 

133 The default rules on establishing jurisdiction implicitly favour corporations, as it is more 

difficult to establish the presence of a corporation than an individual. See Chapter Three at Part V 

B. This is of little practical relevance as jurisdiction over corporations is almost always asserted 

under the rules of court rather than by reliance on the common law rules. 

134 The provisions of the I m m m  C&ndd~~ Ad 1984 ( ah )  which offer considerable protection 

to insureds are a good example of a failure to discriminate. Although one might have thought that 

kind of protection was only appropriate in consumer insurance contracts, the Australian Law Reform 

Commission specifically declined to make this distinction in its Report which led to the enactment of 

the legislation: Imuram Wads, Report no. 20 (AGPS, 1982) at 14-5. 

135 But see H q  (1996) 185 CLR 571 at 593 (the parties' relative financial abilities to 

participate in litigation is relevant in determining whether local proceedings should be stayed in the 

case of parallel proceedings). Protection of weaker parties to contracts is discussed above at text 

accompanying nn 115- 118. 



1. Plaintiffs' interests 

The one characteristic on which the law discriminates between individuals is 

whether the individual is plaintiff or defendant. The principles on establishing and 

declining jurisdiction consistently, although covertly, discriminate in favour of 

plaintiffs. This is evident in almost every aspect of jurisdictional principle and 

practice, including in the wide bases of jurisdiction in the rules enabling service ex 

. . 
1 ~ n s . l ~ ~  The advantage enjoyed by plaintiffs is manifest in the principle on declining 

jurisdiction requiring defendants to establish that the forum is clearly inappropriate, 

which is difficult to achieve.137 The plaintiffs' strategic manipulation of 

jurisdictional principles is usually not checked by the courts.138 For example, the 

courts may not enforce a derogation agreement if the plaintiff claim entitlement 

under local statutes, or contrives to find extra local defendants.139 The identification 

of a legitimate advantage to the plaintiff in local proceedings is a significant factor in 

declining jurisdiction,'4O even where the parties have agreed to litigate abroad.14' 

Plaintiffs, in short, enjoy a much more favourable position than defendants. No 

justification for this preference is offered in the cases. In domestic litigation, party 

autonomy is given a great deal of weight. Practically speaking, this confers a greater 

'36 See R m d t  vzhdrq: (2002) 210 CLR 491 at 567 (Callinan J). 

137 Ibid at 565. 

138 Although in J& @&ir IS, Ltd v Rqpson Kirby J said that the ability to choose a forum 

'ought not to involve the capacity of one party seriously to prejudice the legal rights of an opponent': 

(2000) 203 CLR 503 at 552. 

139 Briggs and Rees referred to the second of these tactics as 'shabby and abusive 

manoeuvrings' and argued that the courts 'should be astute to frustrate' them: above n 4 at 291. 

l40 For criticism of this factor, see R m d t  vZhdrq: (2002) 210 CLR 491 at 567 (Callinann. 

141 Conversely, the existence of an advantage to the plaintiif in foreign proceedings which is 

unavailable in local proceedings may be determinative of an application for a stay of local 

proceedings where there are parallel proceedings: CSR v C i p  (1997) 189 CLR 345 at 400. 



measure of autonomy on individual plaintiffs than on defendants. International 

litigation is therefore consistent with domestic litigation in the advantages plaintiffs 

enjoy over defendants. The consequences of almost unchecked plaintiff autonomy 

in international cases are more unfair to defendants than in domestic litigation. 

A basic requirement of liberalism is that parties should be treated equally;'42 this 

requirement should apply in international litigation.'" Briggs and Rees rightly assert 

that 'In cases where the parties cannot agree where to litigate, strict impartiality has 

much to commend it and nothing to be said against it.'144 Manifestly, the law of 

international jurisdiction does not achieve this objective. It is illegitimate for the 

principles to benefit plaintiffs to the extent that Australian law does. 

It has been suggested that the courts protect local plaintiffs against the 

inconveniences of litigating abroad, even when they have consented to do s'o by a 

jurisdiction ~1ause.l~~ Although there are spectacular examples of this,146 I showed in 

Chapter Five that this is a &perception. In &zzntc, Deane J disapproved of the 

United States' principle which expressly permits discrimination against foreign 

142 In general, see Michael Zander, irhe State cfJmtzie (2000, Sweet & Maxwell) at 5; Michael 

Bayles, 'Principles for Legal Procedure' (1986) 5 L~~wulzz'Philcs0phy 33 at 34 and 54. 

143 In relation to international litigation specifically, see Spdzhk [I9871 AC 460 at 482 (referring 

to the desirability of an 'objective' approach which does not favour plaintiffs at the expense of 

defendants); H-yhvAgzr (1998) 45 NSWLR 487 at 509. 

144 Briggs and Rees, above n 4 at 275. 

145 Richard Garnett, 'The Enforcement of Jurisdiction Clauses in Australia' (1998) 21 Unimdy 

c f iVewSd W& L d w J d  1 at 2'10. 

146 The most prominent is Akdi (1996) 188 CLR 418. 



plaintiffs.14' The courts do not appear to discriminate between local and foreign 

plaintiffs. 

The rules of court which permit service ex iuris where the plaintiff has suffered 

injury or damage within the forum in consequence of a tort occurring anywhere is 

protective of personal injuries plaintiffs.148 Personal injuries plaintiffs enjoy 

particular success in resisting applications to stay proceedings. The courts 

apparently perceive a particular responsibility toward these kinds of plaintiffs, 

whether they are local or not. The courts are likely to recognise limitations on those 

plaintiffs' financial and physical abilities to participate in litigation away from their 

home.149 The court will be aware of the relative financial positions of the plaintiff 

and defendant where the plaintiff is a physically disabled natural person and the 

defendant is a large foreign or multinational corporation.150 Defending litigation 

away from home is feasible and relatively affordable for such a defendant but well- 

nigh impossible for such a plaintiff. It is legitimate to take into account the parties' 

147 Cbwn'c (1988) 165 CLR 197 at 254, referring to PzperAimdft GI vReyno 454 US 235 (1981). 

In Reyno, the Supreme Court held that 'Citizens or residents deserve somewhat more deference than 

foreign plaintiffs': 455 US 235 at 256 (1981). Davies argued that the reason for this discrimination is 

the 'administrative convenience of the court' (addressed in the United States by the public interest 

factors): 'Time to Change the Federal Forum non Conveniens Analysis' (2002) 77 T&m LuwR& 

309 at 370-2. The Australian courts do not take these factors into account in declining jurisdiction. 

148 D u d  L a  G d a t e  Sbqs IYy Ltd vSpnisbPdish S h p p i ~  GI Inc (the "&tow& 11'9 (1990) 25 

NSWLR 568 at 577. 

149 Kirby J stated that 'natural sympathy' for the predicament of the plaintiff (who had become 

a paraplegic) was 'legally illegitimate' in Rmult v Z h a ~  (2002) 210 CLR 491 at 550-1. The majority 

did not refer to sympathy for the plaintiff, but the plaintiff succeeded. For an extreme example of 

consideration of the plaintiff's physical infirmity and its effect on his abilityto participate in litigation, 

see Taw v Brhkh N&r F d  Plc (unreported, Supreme Court of Victoria, 20 October 1993), 

BC9304155. 

'50 See for example P k ( P N G )  IYyLtdvAhon[1997] QCA 74. 



substantive ability to pursue their legal entitlements; but it is desirable that this issue 

be specifically addressed in the legal principles. 

2. Defendants' interests 

In liberal theory, the defendant should only be subjected to state interference, 

including being required to defend proceedings, when there are good reasons for 

that interference.151 The principle of forum non conveniens is intended to protect 

defendants from injustice,152 in the form of oppression or vexation. But even this 

limited protection is derived from the court's interest in protecting its own 

proce~ses,'~~ and the focus in jurisdictional disputes is on the appropriateness of the 

courts and not the effect of proceedings on the defendant.lS4 It is very difficult for 

defendants to show that the court is clearly inappropriate, and hence that local 

litigation is oppressive or vexatious to them. The defendant's residence is a factor 

which courts may consider in determining whether jurisdiction should be declined 

but this factor is not significant in determining the outcome of disputes. The law 

should, in the absence of a compelling justification, be more even-handed as 

between plaintiffs and defendants. 

151 Terry S Kogan, 'Toward a Jurisprudence of Choice of Law: The Priority of Fairness over 

Comity' (1987) 62 New Yd U n i z e y s ~ L a w R ~ 6 5 1 .  
152 &nic (1988) 165 CLR 197 at 234. 
153 CSR v C i p  (1996) 189 CLR 345 at 391. 
154 This is because of the way that the Australian forum non conveniens principle was 

formulated by Deane J in &nic (1987) 165 CLR 197. His Honour held that the basis of the 

jurisdiction to stay proceedings was to prevent oppression and vexation, and that if the defendant 

could show that the local court was clearly inappropriate, then necessarily proceedings were 

vexatious and oppressive and should be stayed: at 248. 



C Mim'mking the pnka te cos& of Mga &on 

Litigation is always expensive, but international litigation may be very expensive. 

The state has a legitirnate interest in ensuring the efficient application of private 

resources in this context by minimising the parties' litigation ~ o s t s . ~ ~ ~  This interest is 

demonstrated in the principles of establishing and declining jurisdiction through the 

connection of the parties to the forum, the location of evidence,lS6 and the courts' 

policy of avoiding a multiplicity of litigation. Arguably the most compelling 

justification for presence as a ground of jurisdiction is that presence is relatively 

simple to ascertain and prove,157 which saves both private and public costs. The 

location of evidence, likely to be correlated to the private costs of litigation, is an 

influential factor in declining jurisdiction. 

The law and practice of jurisdiction is wasteful of private resources in many 

ways. Most of the superior courts' rules permit service out of the jurisdiction 

without the court's leave. This is wasteful of private costs because in some cases 

the invocation of jurisdiction is without foundation, or weak, and the court wilI set 

aside service on a subsequent application by the defendant. It would save private 

costs to require the plaintiff to seek leave before service out, and to impose strict 

requirements in order to be granted leave, so that weak and hopeless cases were 

155 This objective is specifically articulated in some rules of court: Szpwm Court Ruler 1970 

(NSW) Part 1 r3(1) (the overriding purpose of the rules is 'to facilitate the just, quick and cheap 

resolution of the real issues in [civil] proceedings'); UCPR r 5(1). See generally Richard A Posner, 

'An Economic Approach to Legal Procedure and Judicial Administration' (1973) 2 Jd 4 L q d  

S& 399. 

156 The connections of the parties are relevant both to establishing and declining jurisdiction; 

the location of evidence is relevant only to the latter issue. 

'57 In Pewett vR&mon, McPherson J stated that the 'sun;lval of the rule is no doubt due to its 

practical simplicity': [I9851 1 Qd R 83 at 89. See also von Mehren and Trautman, above n 15 at 

1138. 



dismissed at an early stage and before the defendant was put to cost and 

inconvenience. 

Mismatch between the rules on establishing and exercising jurisdiction is wasteful 

because this permits proceedings to be commenced and litigated even though it is 

quite clear that they will be stayed. Lack of clarity and certainty in the law makes it 

difficult to anticipate how the law will be applied and this inhibits settlement, 

forcing parties to litigate more often. The principles on jurisdiction should be 

expressed more clearly and applied more predictably. The court's discretion in 

declining jurisdiction should be minimised. Permitting plaintiffs to evade bilateral 

contractual agreements as to jurisdiction may be wasteful, particularly if the stated 

principle leads parties to believe that jurisdictional clauses will be enforced. It is 

wasteful of private resources to exercise jurisdiction where the court's orders will 

not be enforced, unless there is a clear state interest in the adj~dicati0n.l~~ 

D. Cbnclusion 

Most of the interests of individual litigants evident in the law of jurisdiction are 

legitimate. In particular, respect for individuals' autonomous choices is consistent 

with liberal theory. The law is generally concerned with formal displays of consent, 

but in some cases it is necessary to investigate the reality of consent. Consent has 

also been applied at an abstract level to justify general jurisdiction over individuals 

who have a connection to the state such as presence. Australian law is remarkably 

internationalist so far as the parties' connections to the jurisdiction are concerned. 

The courts are genuinely open, and this has provoked criticism which is addressed 

in the next part. 

158 E.g. Aw~dian Cmpmonatd Cbr~zwrw Canmasion vC;ben (2003) 201 ALR 40. 



Unsurprisingly, the main difficulties with accommodating individual interests 

arise when the law must balance the interests of plaintiffs and defendants. The 

defendant's interests are largely subverted to the plaintiff's interests, without 

adequate justification. The law shows some concern with the efficient use of 

private resources, but much inefficiency still occurs and this should be addressed. 

The final group of interests which should be taken into account by the law of 

jurisdiction arise from concerns internal to the state. These are issues relating to the 

state's responsibility for the management and disposal of litigation, preventing abuse 

of the courts' processes, concern with the public costs of international litigation, the 

rule of law, and constitutional limitations on jurisdiction. 

A. Resolwhg disputes 

The state has a responsibility to ensure the resolution of disputes. This 

encompasses interests in promoting settlement and in the provision of an effective 

dispute resolution mechanism if the parties cannot resolve their dispute without 

external assistance. A significant issue in providing effective dispute resolution is 

whether the courts should be generally accessible. 

1. Promoting settlement 

The state has an interest in encouraging the settlement of disputes without resort 

to litigation.159 According to Kirby J, 

159 Urnty Imwam Bders Pry Ltd v R m  Pazano Pry Ltd (1998) 192 CLR 603 at 623,628,637-8, 

651-2. 



In part, h is out of recognition of the desirability of promoting agreements 

between parties rather than the imposition of a decision by a h d  party. In 

part, it arises from the increasing appreciation of the public, as well as the 

private, costs inherent in the litigation of claims to finality.160 

Both of these concerns are legitimate. Settlement is only possible if the relevant 

legal principles are clearly stated and their application by a court is predictable.161 

The principles of declining jurisdiction do not conform to these requirements. 

They provide insufficient guidance to parties in settlement negotiations, and I 

showed in the previous chapter that the parties find it difficult to predict the 

application of these principles. 

In England, it is widely acknowledged that the parties litigate jurisdictional 

disputes in order to facilitate settlement of their substantive disputes.162 The cost 

savings to the state in avoiding trials in international cases is substantial, and this is a 

strong justification for improving the law of jurisdiction. However, unles's both 

parties are satisfied with the quality of decision-making, a decision on jurisdiction 

will have no impact on settlement. For example, jurisdictional decisions in which 

the court has been unpredictably expansive in its interpretation and application of 

forum law d undermine settlement. The chances of settlement in a case like Akai 

v 7'7x Pqle's Inswam Co after the decision of the High Court was handed down 

would be negligible.163 

160 Ibid at 638. 

161 These criteria are required by the rule of law, which is discussed below at text 

accompanying nn 206-213. 

162 7ke A1 Bamni [I9931 2 Lloyd's Rep 219 at 221; Briggs and Rees, above n 4 at 261. 

163 The defendant (People's Insurance Compand informed the plaintiff that it did not intend 

to participate in proceedings in New South Wales on the substantive claim: Akai  IS, Ltd v 7ke 



2. The effective resolution of disputes 

The state has an interest in ensuring that disputes are effectively resolved.ld4 The 

effective resolution of disputes is more difficult to achieve in disputes with foreign 

elements than in purely local disputes as the court lacks the same control over the 

dispute. In international cases, the court cannot be as certain that its adjudication 

will lead to an effective resolution between the parties as it can be in domestic cases. 

Therefore, at best the state's interest is a relative one. Some of the rules of court 

can be understood as giving effect to this interest, such as the rule permitting service 

ex iuris on a defendant who is a necessary or proper party to litigation. A concern 

with the effective resolution of disputes is also apparent in declining jurisdiction. 

The majority in VcRh stated that a court might be clearly inappropriate even though 

it was not possible to identify an available foreign trib~na1.l~~ The courts do not stay 

proceedings where there is in practical terms no other available forum, whether the 

plaintiff could not afford to litigate abroad,166 no other forum has juri~diction,'~~ or 

the foreign court would not apply Australian legislation.168 

a E f d m s  $orders 

In general the courts are not concerned with the execution of their orders. In 

CXupmzn v T r a w h d  French J observed that the issue of enforcement is one on 

Pqde's I m m m  C b p n y  [l998] 1 Lloyd's Rep 91 at 95. Those proceedings were the subject of an 

anti-suit injunction granted by the English court: at 108. 

164 The majority in Henry referred to this as a relevant factor in parallel proceedings: (1996) 

185 CLR 571 at 593. 

165 Vath (1990) 171 CLR 538 at 558-9. 

166 P m d  vPT John H&d C h m m  I h i d  [2001] QSC 127. 

Henry (1996) 185 CLR 571 at 592. 

Diethelm v Br+ (1995) ATPR 4 1-3 8 8, Chmmmedth Bud cfA zrswdid v Whe [I9991 2 VR 

681. 



which the plaintiff 'assumes the risk of any litigant that there may be no recovery 

even after a judgment in his favour."69 This is consistent with the adversarial model, 

although it fails to take into account that the risk of non-execution is higher in 

international cases than in domestic cases. It also fails to take into account that the 

plaintiff's risk-taking behaviour entails substantial costs to the defendant and to the 

public. It is difficult to justify a public subsidy for litigation where the orders of the 

court are not likely ever to be enforced. Uncommonly the courts refer to presence 

of assets within the jurisdiction as a factor in favour of retaining jurisdiction; this 

may be a legitimate advantage to the plaintiff.170 Permitting reference to this factor 

would clearly facilitate the actual resolution of disputes which is a legitimate concern 

of the state. Consideration should be given to its incorporation into the principles 

of jurisdiction. If orders will certainly or probably not be enforced, it is difficult to 

justify the assertion of jurisdiction.171 

The state has a valid concern in preventing, if possible, a multiplicity of 

conflicting judgments in relation to the same dispute and the same parties.17' Bell 

referred to the 'strong modem prejudice to rninimise the scope for inconsistent 

decisions as a result of related concurrent proceedings'.173 The reasons for this are 

to rninimise costs and to avoid the potential embarrassment of inconsistent 

judgments. This is becoming a very significant issue in international litigation. 

169 (1998) 86 FCR 460 at 470. See similar comments in O m i c  (1987) 165 CLR 197 at 233. 

170 Omnic (1987) 165 C;LR 197 at 245 (Deane J). 
171 But see A wtrdidn G~WZUPZ and G n w  Commrjssion v & (2003) 201 ALR 40. 

172 Briggs and Rees, above n 4 at 291. 

173 Bell, 'Jurisdiction and Arbitration Agreements: Part 11' above n 113 at 116-7. 



3. Access to the courts - general or limited availability? 

The law and practice of jurisdiction show that the courts are generally 

a~ailab1e.l~~ Some grounds of jurisdiction require only a minor connection between 

the forum and the parties or the cause of action. Once the plaintiff asserts the 

court's jurisdiction, the court is obliged to provide a hearing and determination of 

the dispute unless it is clearly inappropriate,175 which is difficult to establish. 

Occasionally, suggestions have been made that the courts should not be generally 

available. For example, it has been suggested that the fact that the plaintiff was not 

a taxpayer should be relevant to declining jurisdiction, and that 'forum shopping' 

plaintiffs should be discouraged. In the context of domestic litigation, it has also 

been suggested that courts are a service which users should pay to access. This 

argument may be more relevant in international than in domestic litigation. 

The current discome concerning the provision of public services which requires 

users of services to contribute to the cost of providing those services suggests that 

courts should not be generally available and that the state has an interest in 

recouping some of the cost of providing a forum from its users. The attitude that 

the courts provide a service has been heavily criticised and the legitimacy of this 

174 One of the most exorbitant bases of jurisdiction (permitting service out of the jurisdiction 

if, in relation to a tort, damage has been suffered within the forum) has been specifically justified on 

this ground: D a d  L a  C k h t e  Shops Pty Ltd vSpmih-Pdish Sh;PP;rg Ch Inc (the "Kztozeh 11';) (1990) 

25 NSWLR 568 at 577. 

'75 &nic (1987) 165 CLR 197 at 241; Voth (1991) 171 CLR 538 at 554; Hemy (1996) 185 

CLR 571 at 588-9. 



particular state interest is q~estionab1e.l'~ As I demonstrated in Chapter Three, the 

contribution of users presently levied through filing and court fees accounts only for 

a very small proportion of courts' income relative to income from government 

appropriations. If it is legitimate to require users of the courts to 'pay' for the 

service, it would be possible to increase the contribution by users of the courts 

system. The plaintiff should be characterised as the user, rather than the defendant, 

as it is the plaintiff who has elected to apply to the court (that is, to use the service), 

not the defendant. 

The courts' income is very substantially derived from government 

appropriations. In Jam Ha& I&& IS, Ltd v Grzp Mason P noted that local 

taxpayers fund the New South Wales courts, and questioned the entitlement of 

foreign plaintiffs to access those  court^.'^ Liability to taxation is determined 

according to local residence and occurrence of income-generating activities within 

A~stra1ia.l'~ If entitlement to access the court should be based on a contribution by 

a would-be plaintiff to the revenue, residence should therefore justify access to the 

courts. Perhaps those who have contributed to the revenue should have a stronger 

entitlement to access the courts than those who have not. Conditioning access to 

state-provided benefits by reference to subjection to state-imposed burdens is 

176 JJ Spigelman AC, 'Judicial Accountability and Performance Indicators' (2002) 21 Cid J w h  

@&y 18 at 25-6. 

177 J u m  H u h  I&t+s Pty Ltd v Grip- (1998) 45 NSWLR 20 at 43. Analogies apply in the 

context of entitlement to other public services, in which case limitations on entitlement apply, based 

on residence, domicile, etc. See generally Chapter Three at Part I. 
178 I m  Tm Assess& Act 1997 (Cth) s 6-5. 



consistent with liberal political philosophy.179 A case could be made for the 

introduction of differential fees where the parties to proceedings are not Australian 

residents.lsO 

c Forum s h e ' %  

As discussed in Chapter Two, forum shopping is widely disparaged by Australian 

judges and commentators. However, the Australian principles of establishing and 

declining jurisdiction are very generous to plaintiffs.1s1 The courts' jurisdiction is 

easily established. The principles on declining jurisdiction heavily favour the 

plaintiff,lg2 and in practice it is difficult for the defendant to succeed in having 

proceedings stayed. The principles and practice of jurisdiction, in short, seem 

designed to attract forum shoppers. 

Forum shopping is most commonly charged against plaintiffs in personal injuries 

cases.lg3 In Chapter Five I showed that the incidence of forum shopping is higher in 

personal injuries cases than in other cases. However, judges have noted that the 

head of jurisdiction often used in personal injuries was intended to facilitate access 

179 See above at text accompanying nn 124- 127. 

180 There is a precedent for charging foreign plaintiffs more than local plaintiffs in the rules of 

court regarding security for costs, which discriminate against non-local plaintiffs. 

181 See above at text corresponding to nn 136- 150. 

'82 In particular, giving weight to 'legitimate advantages' to the plaintiff of litigating in the 

forum appears calculated to stimulate forum shopping. 

183 Forum shopping is specifically disapproved in Ckmnic (1988) 165 CLR 197 at 212; 

Bmu@onvGa&mn (1988) 169 CLR 41 at 76, 88, 170; and Renadt vZhx (2002) 210 CLR 491 at 

566 among other personal injuries cases. As I showed in Chapter Five, forum shopping does not 

seem to be a serious problem in international disputes commenced in Australian courts, although 

there is evidence that forum shopping is more common in personal injuries cases than other cases. 



to the courts in personal injuries cases. Personal injuries plaintiffs are particularly 

well protected in the application of the principles on declining juri~diction.'~~ 

It is incongruous that in a legal system in which forum shopping is denigrated, 

the jurisdictional principles facilitate, if not encourage, it. It is even stranger that in 

the very type of dispute in which plaintiffs are most often branded forum shoppers, 

the rules specially assist plaintiffs, and judges are especially protective of plaintiffs in 

the application of the principles. Given the lack of congruence between the law and 

the stated policy against forum shopping, it cannot be said that there is a clear state 

interest in preventing forum shopping. 

B. Pieventing abuse of the court's processes 

The court's power to stay proceedings is 'an aspect of the inherent or implied 

power which, in the absence of some statutory provision to the same effect, every 

court must have to prevent its own processes being used to bring about injusti~e."~~ 

This is a legitimate concern and it is important to recognise the state's ability to 

prevent abuse of process in international cases. Indeed, it might be suggested that 

the courts should be more vigilant in monitoring abuses of process by some parties, 

usually plaintiffs.ls6 It cannot be said that prevention of abuse of process is the only 

circumstance in which it is appropriate for the court to decline to exercise 

jurisdiction. In England, ensuring that proceedings are heard in their natural forurn, 

rather than prevention of abuse of process, is the dominant justification for staying 

proceedings. 

In Chapter Five I showed that the courts held that they were clearly inappropriate in no 

personal injuries cases. In all decisions where there was no jurisdictional agreement, the court was 

clearly inappropriate in only 22.5% of cases. 

lS5 CSR v ( 3 i p  (1997) 189 CLR 345 at 391. 

186 See the discussion above at text accompanying n 139. 



C Mihihising the public costs of international litigation 

The state has an interest in ensuring the efficient use of resources, including 

court services.18' The state very substantially subsidises the court system and it is 

legitimate for the state to require that this cost is justified. Public costs associated 

with the provision of court services are comprised of the direct costs to the state of 

providing the forum and the error costs created if disputes are resolved 

incorrectly.188 The aim should be to minimise the sum of direct and error 

Direct public costs are affected by the length of the hearing, which in turn is 

affected by the clarity of the applicable law. It is cheaper for the courts to resolve 

disputes if the applicable principles are clearly stated and easily applied; this also 

requires that judicial discretion be rninirni~ed.~~~ Direct costs are rninirnised if 

settlement is promoted, and clarity of the law is a precondition to promoting 

settlement. 

Error costs refer to the general social costs incurred when a court resolves a 

dispute incorrectly. In the context of international jurisdiction, error costs are 

187 R m d t  w Zhdq  (2002) 210 CLR 491 at 550. The stated purpose of the UCPR is 'to facilitate 

the just and expeditious resolution of the real issues in civil proceedings at a minimum of expense': r 

5(1), emphasis added. See similarly Szpmm Cburt R& 1970 (NSW) Part 1 r3(1) and Sdi w SPCLtd 

(1993) 116 ALR 625. But in L A  w C p p k L o r d  Hope stated that 'However tempting it may be to 

give effect to concerns about the expense and inconvenience to the administration of justice of 

litigating actions such as these in this country on the one hand or in South Africa on the other, the 

argument must be resolved upon an examination of their effect upon the interests of the parties who 

are before the court and securing the ends of justice in their case': [2000] 1 WLR 1545 at 1567. 

188 Posner, above n 155 at 399-401. 

189 Ibid at 401. 

190 David W Robertson, ' F m  non cimzmem in America and England: "A Rather Fantastic 

Fictionn'(1987) 103 L ~ w ~ & y R ~ 3 9 8  at 414. 



increased when the coun must apply foreign law as substantive law.191 It is likely to 

be efficient for the court to decline jurisdiction when foreign law is the governing 

law, especially where that law is complex. The practice of the courts in this regard 

can be justified by reference to economic considerations. 

The state should also be concerned that costs are not thrown away. If the 

courts' orders are unlikely to be enforced because they would not be recognised by 

the courts of the place where the defendant's assets are located, it is difficult to 

justify the extent of state subsidisation of litigation services. It is wasteful to 

exercise jurisdiction if that would be regarded as excessive by other states because in 

such circumstances it is unlikely that judgments would be enforced. Permitting the 

continuance of parallel litigation is wasteful for the forum state as well as for 

litigants; the rule for declining jurisdiction in such cases shows a concern to prevent 

such waste. 

1. Length of hearings 

The majority in V d  held that applications for a stay of proceedings should be 

dealt with expeditiously, that the primary judge need not give reasons for her or his 

decision, and that appeals on declining jurisdiction should be rare.19* One possible 

justification for this view is that it contributes to the prompt resolution of disputes, 

and consequently that it rninirnises ~ublic direct costs. Although this seems a 

legitimate concern, jurisdictional disputes are too important to be treated in this 

summary fashion. Briggs and Rees stated that 'an early skirmish on the question of 

191 In a study conducted by Max Rheinstein, courts incorrectly applied foreign law in 32 of the 

40 cases he considered (80% of cases): Zweigert (1973) 44 Cdwado LawReziew283 at 298, cited by 

Sykes and Pryles, above n 54 at 278. 

192 VOth (1990) 171 CLR 538 at 565. 



jurisdiction may assist the early settlement of cases, and the occasional lengthy, 

early, hearing may be a price worth paying.'193 In Rmdt v Zbaa the majority 

observed without demur that hearings are sometimes lengthy,194 and while they did 

not specifically overrule the direction in Vd, it seems likely that this observation 

will be relied on in practice to justify longer hearings. 

2. Availability of judicial resources 

The United States courts explicitly take into account the availability of judicial 

resources in declining j~risdiction.'~~ In CkznicDeane J observed that in Australia 

The costs of the administration of justice are high and judicial resources are 

limited. ... court lists in many jurisdictions are congested, most judges are 

overworked and justice is far too often delayed. There is much to be said for 

the view that the courts ... should not be troubled by actions which would 

more appropriately be brought in some foreign tribunal.196 

However, he thought that these policy factors were not 'sufficiently strong to 

warrant' a departure from the existing law on declining j~risdiction.'~~ In his view, 

reform to this aspect of the law should be conducted by parliament.198 In Jam 

Ha& v Cn 'p  Spigelman CJ and Mason P also specifically referred to this factor. 

Spigelman CJ stated that legislation should be enacted which enabled the court to 

take into account 'the diversion of limited judicial resources ... when resolving 

193 Briggs and Rees, above n 4 at 261. 
194 Rmdt vzhq (2002) 210 CLR 49 1 at 5 19. 
195 See discussion at above n 147. 

196 &nic (1988) 165 CLR 197 at 253. 

197 Ibid at 254-5. 

198 Ibid at 255. 



forum non conveniens This is a legitimate concern and should be 

considered in developing principles of declining jurisdiction. 

3. Attracting commercial litigation as a means of contributing to the 

economy 

The expenditure of public resources in providing a forum for unconnected 

disputes and litigants may be justified on the assumption that the benefits to the 

economy as a whole outweigh the c0sts.2~ As discussed in Chapter Two, this 

assumption is held in England. Recently, similar arguments have been made in 

Australia?" The Australian law and practice of jurisdiction can be interpreted as 

generally supportive of this ambition, given the width of the rules on establishing 

jurisdiction, including for commercial claims, the difficulties defendants face in 

persuading the court to decline jurisdiction and the lack of discrimination between 

local and foreign parties. The Australian courts do not explicitly attempt toeattract 

commercial business; in fact, they are most receptive to personal injuries litigation. 

4. Supporting local lawyers 

Litigants' and their lawyers' interests do not always converge when it comes to 

resolving legal disputes?02 For example, lawyers may not advise settlement where 

that is clearly in their clients' interests, if the lawyer will be better off financially if 

199 J a m  Ha& I&& Pty Ltd vGn'p (1998) 45 NSWLR 20 at 41. 

200 Fawcett, above n 14 at 218. 

201 Australian Law Reform Commission, Mumgix Jm& A Resieze, $the FEderal Jwtia? S ~ t e m ,  

Report no. 89 (2000, AGPS) at 87. 

202 Gillian Hadfield, 'The Price of Law How the Market for Lawyers Distorts the Justice 

System' (2000) 98 Midngzn LdwReziew953 at 968. 



the dispute is litigated rather than settled.203 International disputes introduce a 

different dimension, where lawyers have a financial interest in retaining a matter 

within one jurisdiction even though their client would be better sewed by litigating 

in another jurisdiction. The legal rules on establishing and declining jurisdiction 

seem particularly sympathetic to the position of local lawyers, although there is 

certainly no explicit acknowledgment of this issue by the courts.204 Kaplow noted 

that lawyers have an interest counter to that of society in the formulation of legal 

principles. He stated that 

much of the costs of advice and enforcement consist of fees for lawyers' 

services . . . Laws that induce individuals to seek advice more frequently or to 

seek advice having a higher cost, or that increase the cost of litigation, will be 

favourable to the economic interest of lawyers.205 

One doubts whether supporting local lawyers at the expense of litigants and the 

state is a legitimate interest of the state; if it is legitimate, then it should surely be 

given little weight. 

D. Rule of la w xquixmenfi 

As for any area of law, jurisdictional principles and practice should conform to 

the requirements of the rule of law. This is necessaryso that individuals affected by 

the application of those principles can plan their behaviour and act in accordance 

203 Ronald J Gilson and Robert H Mnookin, 'Disputing through Agents: Cooperation and 

Conflict Between Lawyers in Litigation' (1994) 94 C d d  LuwRaiew509 at 511. 

204 See Michael J Whincop, 'Three Positive Theories of International Jurisdiction' (2000) 24 

Mehurm UnimtryLuwRaiew379 at 391 and 393. 

205 Louis Kaplow, 'Rules versus Standards: An Economic Analysis' (1992) 42 D&e L u w J d  

557 at 620. 



with the law.206 Therelevant requirements of the rule of law, as set out in Chapter 

Two, are that the law should be stated clearly, that it should be certain and 

predictable, and not contradictory of other laws. The expression of the law should 

be congruent with its application by the courts.207 It is also a fundamental 

requirement that all should be equal before the law.208 The courts' decisions should 

be made publicly and reasons for decisions should be published. The rule of law 

requires that judicial discretion should be minirnised.209 Some judges take the view 

that it also requires that the court should exercise jurisdiction which is properly 

These requirements are not all observed in principles of international jurisdiction. 

Most of the rules on establishing jurisdiction are on their face certain, but this 

certainty is undermined because the court may decline to exercise jurisdiction even 

though jurisdiction is properly established. The application of the principles of 

declining jurisdiction is not predictable; as I showed in Chapter Five, parties and 

their advisors have not improved over time in their ability to predict the results of 

jurisdictional disputes. This reflects inconsistency between the law as stated and the 

law as applied. For example, the jurisdictional principles do not indicate the 

overwhelming importance of the invocation of local legislation. The requirement 

that judges give reasons for their decisions has been specifically dispensed with by 

206 That is to say, it is only a formal (such as that proposed by Fuller and I-Iayek) and not a 

substantive (such as that proposed by Rads) version of the rule of law which is capable of 

application to international litigation. For a discussion of the difference, see Margaret Radin, 

'Reconsidering the Rule of Law' (19 89) 69 By@& Unimity LuwR&78 1. 

207 Lon L Fuller, 77X Mwdity Law (rev ed 1969, Yale UP) at 39. Fuller identified several 

other requirements which are not relevant to this discussion. 

208 WI Jennings, 77X Luwud C b t i t h  (5th ed, 1959, University of London Press) at 49. 

209 Radin, above n 206 at 790. 

210 This view is expressed most strongly by Brennan J in h n i c  (1988) 165 CL;R 197 at 239. 



the High Court for forum non conveniens cases.211 This infringes a basic 

requirement of justice,212 and this is particularly inappropriate given the extent of 

discretion which judges have in deciding whether the court is clearly 

inappropriate.213 I discussed above the problems faced by defendants relative to 

plaintiffs in the context of international jurisdiction. This infringes their 

entitlement, under the rule of law, to equality of treatment. 

E. Constitutionof fimffll& tions 

The constitution imposes some constraints on international litigation, most of 

which have not been fully appreciated. The provision of a forum for dispute 

resolution has been described as one of the constitutional obligations of the state.214 

At common law, citizensy constitutional entitlement to access the courts can only be 

abrogated by clear and specific statutory provisions.215 The implication for 

*I1 V d  (1990) 171 CLR 538 at 565. 

212 Generally, an appeal will only lie if the primary judge made an error of law, but if the 

primary judge does not give reasons for their decision, the appeal court cannot determine whether 

the primary judge erred in law. The New South Wales Court of Appeal held that this was, in itself, 

an error of law Pertit v D d l e y  [I9711 NSWLR 376 at 388, affirmed in Public Serzicr? B m d  (NS w v 

C ; b d  (1986) 159 CLR 656 at 666 and F h r g  v 7he Qwm (1998) 197 CLR 250 at 260. 

Consequently, in the 'ordinary' case, the judge is required to give reasons for her or his decision: 

PublicS& B m d ( N S w  v O s d  (1986) 159 CLR 656 at 666. 

213 The discretion is basically unconfined; this infringes the rule of law. See Brennan J in 

&nic (1988) 165 CLR 197 at 239. 

214 Mirjan Darnaska, 7he F m  4 Jmtzie a d  Auhmty A Gmprat ie  A@ to the L q d  P m s  

(1986, Yale UP) at 73, discussed in Chapter Two at Part I11 k 
215 See Brarw V&an v S d  I& Shippirg G [I9811 AC 909 at 977; R vLwd &&, a prte 

wthdm [I9971 2 AU ER 779 at 787; Rapwrd v H q  [I9831 1 AC 1; R vScmtay qfStdte for the H m  

Dept, ac pmte L d  [I9941 QB 198 at 210. The older cases refer to the right of 'subjects': see S d h E y  

v Wes&z (1870) LR 6 QB 155 at 161; Re Vaatioztr A d k  Act 1896, Re B& [I9151 1 KB 21 at 

36-7. The H m n  R~&B ACT 1998 (UK), Schedule 1, Article 6 deals with the right to a fair trial. In  

paragraph 1 it provides that 'In the determination of his civil rights and obligations ... , everyone is 

entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal 

established by law.' This provision is not limited in its application. 



international jurisdiction is that it may be unconstitutional for a court, in the 

exercise of a common law discretion, to decline to exercise jurisdiction where the 

plaintiff is a citizen. In some cases the courts have indicated that the criterion which 

determines access to the court is citizenship.216 Consequently, the courts have a 

responsibility to ensure citizens have access to the courts. The majority in V d  

stated that the courts' obligation to hear and determine disputes did not apply when 

the court was clearly inappropriate.'17 As a matter of constitutional law, this may be 

incorrect; a citizen may be able to insist that the court exercises jurisdiction. 

Ironically, citizenship is rarely applied in the law and practice of jurisdiction,218 and 

whatever the constitutional position, local parties are not treated more favourably 

than foreigners. 

In Ckzznic Deane J placed a great deal of emphasis on the court's responsibility to 

exercise its jurisdiction, and the plaintiff's right to a hearing and determination of 

the dispute if jurisdiction is regularly invoked. The principle of forum non 

conveniens which he expressed is influenced by this.219 This does not take into 

account the ease with which jurisdiction is established in international cases and 

gives insufficient attention to the international nature of the dispute and potential 

unfairness to the defendant. The majority in V d  pointed out that although this 

216 B m  VuLkun v SOZah I& Sh;PPiq Colpoution Lid [I9811 AC 909 at 977; Umiy Imuzam 

B d m  Pty Ltd v R m  Pazum Pty Lid (1998) 192 CLR 603 at 623. Note, however, that the principles 

which determine entitlement to access the courts do not distinguish between citizens and non- 

citizens. In Ozmzic Deane J criticised the United States' approach to discriminating in favour of 

citizens: (1987) 165 CLR 197 at 254. 

217 V d  (1990) 171 CLR 538 at 559. 

218 Citizenship is a ground of jurisdiction under the F a d y  LUWACZ 1975 (ah) ,  but the mere 

fact of citizenship is usually regarded as insignificant relative to other features of international family 

disputes: see H q  (1996) 185 CLR 571 and Fwriw- Wa~mvMcElrui% (2000) 26 Farn LR 169. 

219 &nU: (1988) 165 CLR 197 at 252 and 243. 



responsibility certainly applies in domestic cases, it did not have the same 

implications in international ~ases.2~' Although in V d  and Hemy majorities of the 

High Court downplayed this the principle of forum non conveniens which 

applies in Australia protects the plaintiff's entitlement to choose the forum. This is 

not a constitutional requirement, unless the plaintiff is a citizen. 

The Federal Parliament has full extraterritorial law making Therefore, 

any limitation on the jurisdiction of the federal courts or under federal legislation 

does not derive from constitutional constraints. Some of the States' legislative 

abilities are limited by a constitutional requirement that legislation relate to the 

peace, welfare and good government of the state223 and this has been held to import 

a nexus requirement. The nexus requirement is very liberal; all that is required is 'a 

remote or general connection - between the subject matter of the legislation and the 

State.'224 The A wtrdid A ct states that each State has 'full power to make laws for the 

peace, order and good government of the State that have extra-territorial 

It is not certain what, if any, nexus requirement this imposes and how 

this provision impacts on the earlier case If it does impose a nexus 

requirement, as a matter of State constitutional law, where the nexus between the 

220 VOth (1990) 171 CLR 538 at 559. 
221 Ibid at 566; Hemy (1996) 185 CLR 571 at 589. 
222 Pd$ ikM v C.kmmmdth (1991) 172 CLR 501 at 528-9; and see Dawson J at 632, 

affirmed in Vhmiz vC.kmmmdth (1996) 187 CLR 416 at 485. 
223 E.g. Caustitt&imAd 1902 (NSW) s 5; Caus* Ad 1867 (Qld) s 2; cf CaustuhAd 1975 

(Kc) s 16 which states that the Victorian parliament has general and unlimited power to legislate. 

224 P u m  v F h  (1976) 135 CLR 507 at 5 18; endorsed in Union StedmBhtp G $A wtrdid IS, 

Ltd v f i q  (1988) 166 CLR 1 at 14. 
225 A wtrdid Ad 1986 (Cth) s 2(1). 
226 Union Stedmhp G cfAutrdid IS, Ltd v Z q  (1988) 166 CLR 1 at 14, L zpohdr vR (1999) 200 

CLR 485 at 548. 



State and the grounds of service ex iuris in the rules of court is weak this may mean 

the rule is ultra vires .227 

The doctrine of separation of powers can be seen to underpin the courts' 

reluctance to adjudicate matters involving the enforcement of foreign governmental 

interests. It also explains the courts' reluctance to undertake reforms to the law of 

jurisdiction which would give effect to certain important state interests. 

Application of local substantive law 

There may be in some cases a strong state interest in the application of local 

substantive law. This is evident in the law and practice of jurisdiction. The rules of 

court permit service ex iuris on the grounds that some aspect of local law is 

applicable228 and that local legislation must be interpreted or applied.229 Where local 

law is the governing law, I showed in Chapter Five that this influences decisions on 

declining jurisdiction, even where there is a derogation clause. The potential 

application of local mandatory legislation is especially significant in declining 

jurisdiction in the absence of a jurisdictional agreement. Some judges perceive that 

they are constitutionally obliged to ensure the application of some types of local law. 

227 The nexus requirement has previously been interpreted to require only a weak connection 

so far as the rules of court are concerned. In F k z k y  v Gi@, the defendant argued that the rule of 

court permitting service ex iuris on the ground that the plaintiff had suffered damage within the State 

consequent upon a tort wherever occurring (in this case outside the State but within Australia) was 

impermissible under the New South Wales State Constitution. McHugh JA, with whom Kirby P and 

Samuels JA agreed, found that the law of the fonun was the lex causae, and held that 'a law which is 

a step in the process of permitting a New South Wales court to give judgment in respect of a liability 

already existing under the law of New South Wales cannot be other than a law for the peace, welfare 

and good government of New South Wales': (1985) 4 NSWLR 248 at 270. 

228 For example where the governing law of the contract is local law: FCR 0 8  rl(ab)(vi); 

UCPR r 124 (1) (g) (iv) . 
229 FCR 0 8 r 1 (b), (c) and 0; HCR 0 10 r 1 (1) (k); UCPR r124(1) (j), (q) (t). 



The majority in Akdi took this view, interpreting forum law as having mandatory 

. . 
application, and d e t e m g  that it was their responsibility to ensure its 

applicationP0 Other courts have been less direct, but in many cases a similar result 

ensues. Although lower courts have not followed the majority in Akai explicitly so 

far as giving effect to mandatory laws of the forum is concerned, where section 52 

of the T r d  P r d k  Aa: is pleaded, the courts always hold themselves to be 

appropriate if there is no jurisdictional agreement?31 This demonstrates my 

argument that the courts prefer to avoid overt discussions of relevant state interests. 

The justification for the special status of local legislation is the doctrine of 

parliamentary sovereignty, which requires the court to apply appropriately specified 

legislation. As I noted in Chapter Two, this doctrine was developed for application 

within a single legal system. It was not intended to be applied to resolve 

international jurisdictional disputes. Parliamentary sovereignty, as a technique for 

choosing the applicable law in domestic litigation, has traditionally been displaced in 

international litigation by jurisdiction and choice of law rules, which have not until 

recently been regularly subverted to local legislation. 

It is necessary to acknowledge the significance that local legislation has assumed, 

and the extent to which mandatory rules are capable of undermining the 'usual' 

conflict of laws processes?32 The doctrine of public policy serves a similar 

230 (1996) 188 CLR418. 
231 See Chapter Five at Part I1 3g. 

232 Nygh argued that in the determination of jurisdictional disputes 'there should not be any 

room for the protection of local interests': 'Declining Jurisdiction Under the Brussels I Regulation 

2001 and the Preliminary Draft Hague Judgments Convention: A Comparison' in James Fawcett 

(ed) Refwm and D d w  $ Primte I n t e m t d  Law (2002, OUP) at 307. As attractive as this 

proposition is, it must be acknowledged that the courts are responsible to their local parliaments, and 



p~rpose,2~~ but the expression and application of that doctrine is uncertain and 

unpredictable. The identification of applicable mandatory rules is a better way of 

expressing this specific kind of state interest. In order to ensure that mandatory 

legislative rules are given effect in international cases, their intended application at 

the jurisdictional stage should be clearly expressed. This would conform to the rule 

of l a y  and would rninirnise public and private costs of litigation. The 

circumstances in which forum case law will be given mandatory effect should be 

clearly articulated in legislative jurisdictional principles. Achieving this will be 

admittedly difficult but in many cases it will simply clarify the existing law. For 

example, equitable principles have mandatory effect, but only if relevant 

jurisdictional requirements are satisfied. 

E;: Cbnclusion 

The state has significant internal interests in international litigation, most of 

which have not been taken into account in the development of the law of 

jurisdiction. For example, some of the rules of court may be ultra vires the 

legislative jurisdiction of the States. The rule of law is an ideal to which the law of 

jurisdiction ought to, but largely does not, conform. Given that the state heavily 

subsidises the courts, efficiency in the expenditure of public resources consumed by 

the courts is a legitimate objective which is not given sufficient weight. And the 

likely efficacy of court orders, while a relative goal, should be taken more seriously 

in the design of jurisdictional principles and in their application by the courts. 

that if parliaments validly enact legislation which has mandatory application at the jurisdictional level, 

the courts are obliged to apply it. 
233 See Rmdt vZharg (2002) 210 CLR 491 at 514-5. 



The interests identified above are not entirely compatible. The state's internal 

interests will sometimes conflict with the interests of individuals, and both may 

conflict with the interests of other states. Even the interests identified within each 

category are not always compatible - for example, the state cannot both stamp out 

f o m  shopping, and promote the courts as being generally available. The law does 

not directly address these incompatibilities, nor does it provide guidance to primary 

judges about which interests and concerns are superior. These issues should be 

addressed specifically in the design of legal principles. In general, the state's internal 

interests are capable of dominating but it is desirable that the valid interests of both 

fbreign states and individual litigants are recognised, and given effect in some 

circumstances. The law presently gives little weight to the interests of foreign states; 

it should be possible to accommodate most of these concerns without harming the 

interests of individuals or the state. In the next section, I investigate some 

inconsistencies between the interests identified above. 

A. Inconsisf;entinterests in juzisdicrbn 

While it has recently been asserted that the dominant interests in jurisdiction are 

those of the parties, this cannot always be so. The state's interests do and should 

prevail in some cases. For example, it is desirable to give effect to valid exercises of 

self-government by the parties, but some state interests conflict with this objective. 

In practice, bilateral jurisdictional and arbitration agreements have been undercut by 

the application of mandatory forum law. The state may have strong policies which 

it can legitimately insist on preserving through enactment of mandatory 



jurisdictional rules. Because of the doctrine of parliamentary sovereignty, these 

must prevail in litigation in the forum. Public international law requirements that 

the state must demonstrate a sufficiently strong interest in enforcing its mandatory 

rule should dominate these local state interests. Pragmatic concerns about the 

effectiveness of applying forum mandatory rules should also be taken into account. 

The requirements of the rule of law should be observed more often in 

international litigation. For example, the requirement of equality of treatment of the 

parties is flouted in international litigation as the unilateral choices of the plaintiff 

are given priority over the bilateral choices of the parties and the unilateral choices 

of the defendant. The state interest in ensuring equality should dominate in this 

situation. This is fair as between the parties, and also gives effect to the state's 

interest in controlling abuse of process. 

The Australian courts are widely available to plaintiffs without onerous 

restrictions. While this is consistent with the objective of promoting the Australian 

courts as centres for international dispute resolution, this conflicts with various state 

interests, including preventing forum shopping and rninimising the public costs of 

providing a forum. The judiciary is understandably wary of addressing these 

conflicts, but these factors should at least be taken into account in the design of 

legal principles. 

If court users were required to make a greater contribution to the provision of 

the court services, this may undermine interests in protecting personal injuries 

plaintiffs, holding Australian corporations to account, and in promoting Australian 

courts as centres for commercial litigation. 

Interests in rninimising the public and private costs of international disputes may 

conflict with the courts' responsibility to exercise jurisdiction which is properly 



invoked. According to Kirby J, 'Important as considerations such as efficiency, 

cost-savings and the promotion of settlement may be, they cannot detract from a 

court's duty' to resolve 'issues which are tendered for decision."34 This is not to say 

that justice must be provided at any cost; rather the law should attempt a sensible 

balance between these responsibilities.235 

Application of forum law is an understandable concern of the courts. However, 

it is potentially damaging to other interests. Decisions in which the courts take an 

unpredictably expansive view of the application of local legislation undermine 

aspirations that Australian courts might have to attracting international commercial 

do not comply with the rule of law, and add to public and private costs. 

This may also infringe the valid interests of other states who have a greater interest 

in the adjudication of a particular dispute. 

B. Addressing these inconsistencies 

Mandatory rules must, by their nature, dominate international jurisdiction. 

However, the only rules which should be given mandatory effect in jurisdictional 

disputes are those which are explicitly identified as having that character. 

Legislatures should be exceedingly slow to characterise a rule as mandatory. Every 

international transaction is likely to implicate the interests of other states. This 

implies that the state must be vigilant to ensure that the state only asserts 

jurisdiction in cases where there is a substantial and genuine connection between the 

234 Unity I m m m  B d m  l'ty Ltd v Rom, Pezzam l'ty Ltd (1998) 192 CLR 603 at 641. See also 

Spigelman, above n 176 at 18. 

235 Ronald Dworkin, A Matter qfPrinctple (1986, Clarendon) at 72-3. 

236 There are short-term gains from doing so, in that this may attract litigation from parties 

who wish to avoid contractual agreements as to forum. However, such gains would be limited at 

best, and ultimately undermine the goal of promoting Australian courts for international commercial 

litigation. 



controversy and the state, and even so, in some cases restraint should be exercised. 

In characterising a rule as mandatory for jurisdictional purposes, legislatures ought 

to bear in mind constitutional limitations on the state's ability to regulate, the 

commercial consequences of giving mandatory effect to particular rules, and 

potential problems in the enforcement of decisions which hold forum rules to be 

mandatory. 

Second, it is appropriate that all other jurisdictional rules should be defaults and 

therefore should be subject to party agreement. Bilateral agreements should 

generally be enforced if there is no clear evidence of a lack of equality between the 

parties. Potential problems faced by groups such as employees and consumers in 

concluding agreements should be anticipated and addressed. Individual autonomy 

is an important goal but it should not be used to permit the plaintiff to dominate 

and disadvantage the defendant. 

Third, in the development of jurisdictional rules the interests of other states and 

the state's internal responsibilities, including concern with costs, should be taken 

into account. This implies that jurisdiction should only be asserted and exercised 

when the state has a strong interest in making the courts available. This requires 

that there be a real and substantial connection between the parties, the controversy 

and the forum. The interests of foreign states receive scant attention in the law. 

This should be remedied, for example, by ensuring that in declining jurisdiction the 

courts give appropriate weight to the availability and suitability of foreign courts. 

Fourth, in very limited circumstances the court should exercise jurisdiction 

although the parties or the controversy do not have a real and substantial 

connection to the forum. Examples are where the defendant has assets within the 

jurisdiction which could be used to enforce the court's orders, and in the case of 



some personal injuries litigation, where there is likely to be a disparity in the parties' 

financial positions and the state has an interest in ensuring the responsible 

behaviour of Australian corporations abroad. These suggestions are developed 

further in the design of specific jurisdictional principles in Chapter Eight. 

FAULTS OF THE PRESENT PRINCIPLES 

The following is a summary of the faults of the present principles of jurisdiction, 

as applied by the courts. The principles of establishing jurisdiction do not all 

require a substantial and genuine connection between the dispute and the forum. 

The principles of declining jurisdiction are not clearly expressed and courts have 

and exercise too much discretion in deciding whether they should retain jurisdiction. 

This lack of clarity and excessive discretion cause uncertainty as to the application 

of the principles. The courts retain jurisdiction even where the nexus between the 

forum and the dispute is slight and another forum is obviously more appropriate. 

There is a lack of coordination between the principles of establishing and declining 

jurisdiction. 

The precise status of bilateral agreements is not clear from the principles. The 

particular situation of weaker parties to contracts, such as consumers and 

employees, is not recognised or explicitly addressed. Bilateral agreements are often 

undermined by judicial interpretation of local laws as mandatory. Mandatory 

jurisdictional rules are not clearly identified as such, and the courts are too wiUing to 

regard their subject matter jurisdiction under local legislation as giving rise to 

exclusive jurisdiction. 



The principles, as applied, are heavily weighted in favour of plaintiffs, whose 

unilateral choices in litigation are given too much credence. The principles do not 

specifically recognise the particular status of personal injuries plaintiffs. The 

principles give insufficient recognition to the interests of foreign states in 

adjudicating international disputes. In particular, circumstances in which it is 

appropriate to recognise the exclusive jurisdiction of foreign courts are not clearly 

identified. 

One reason for the lack of coordination in the principles is that they mainly 

emanate from case law. Legislative principles are more likely to be coherent and 

simpler to understand and apply, both for the parties and for the courts. The 

parliaments, unlike the courts, clearly possess the authority and the ability to address 

contentious issues which arise in international disputes. 

In the following chapter, I consider other schemes for the regulation of 

jurisdiction as possible models for reform to the Australian law, particularly with a 

view to identifying better responses to the problems identified above. In Chapter 

Eight, I suggest reforms to the Australian law, which address the faults identified 

above. 

PART VII 

The principles and practices of jurisdiction reveal a spectrum of interests, from 

quintessentially private interests of enforcing consensual submissions, to 

quintessentially public interests, of preserving the application of local law and of 

refusing to enforce foreign governmental interests. The interests of foreign states, 

of individual litigants, and the state's internal concerns all exert an influence over the 



law and practice of jurisdiction. Historically, the state's ability to assert power 

within its territory was regarded as a sufficient answer to the question of what the 

state should do. This is consistent with the main concern in jurisdiction being the 

horizontal distribution of authority between states. A relative lack of mobility and 

lack of sophistication in transport and communication meant that it was likely that 

territoriality would be an effective criterion for the assertion of authority. It was 

likely to ensure that the valid interests of other states were not infringed. The 

interests of individuals were taken into account, but this was not the main concern 

of the law. 

However, these conditions no longer prevail. Individuals, both natural and 

corporate, are highly mobile; international communication and transport are 

features of everyday life for many people and corporations. Perhaps in reaction to 

these changed conditions, the law of jurisdiction has changed its focus to the 

choices and convenience of individual litigants. Many aspects of the present law 

and practice are referable to these considerations. As I have shown this focus is 

problematic. It fails to acknowledge the real concerns of both local and interested 

foreign states, most of which are not appropriately recognised in the law. In 

particular, the important internal interests of the state are not directly addressed, and 

this leads to serious problems in the functioning of the law. In the following 

chapters, I look at how other legal systems have addressed these issues, and make 

recommendations for reform of the Australian law. 





Chapter Seven 

Comparative Regulation of Jurisdiction 

One objective of this thesis is to suggest the implications arising from my 

arguments for the reform of the law of jurisdiction. Such reforms should be 

informed by other legal systems' approaches to regulating jurisdiction. In this 

chapter, I consider the European Community Regulation on jurisdiction and 

judgments, the proposed Hague Conventions on jurisdiction and judgments and 

legislative reforms dealing with declining jurisdiction in intra-Australian litigation, as 

models which might provide useful assistance in the reform of the Australian law of 

bternational jurisdiction. Part I considers the European Community's Regulation 

on Jurisdiction and Judgments in Civil and Commercial Matters, which largely 

replaced the Brussels Convention. In part I1 I describe the proposed Hague 

Conventions on Jurisdiction and Foreign Judgments in Civil and Commercial 

Matters and on Exclusive Choice of Court Agreements. The purpose of the 

discussion in this chapter is not to provide a comprehensive description of the 

Council Regulation and the proposed Hague Conventions, but rather to highlight 

aspects of each which provide useful precedents for developing and improving the 

Australian principles of jurisdiction. I do not consider those parts of each 

instrument concerned solely with recognition of judgments. In part 111, I evaluate 

legislation which applies in intra-Australian litigation to determine whether the court 

should decline jurisdiction, to see whether this legislation might be a useful model 

for international litigation. Part IV is a conclusion. 



REGULATION OF JURISDICTION WITHIN THE EUROPEAN -UNITY 

Although historically Australian law in international litigation, including 

jurisdiction, has followed very closely English law, a significant departure has 

occurred in the last twenty years. The European Communit;v's instruments on 

jurisdiction and recognition of judgments within the Community have very 

substantially affected the English principles of jurisdiction.' English law is affected 

by several systems of jurisdiction, the most important of which is the European 

Community Regulati~n.~ In this chapter, I am concerned only with this Regulation? 

Before turning to a discussion of the scheme and provisions of that Regulation, it 

is important to note the influence of civilian law on the Regulati~n.~ This stands in 

marked contrast to the common law principles of jurisdiction; both as to the form 

and substance of the principles. In terms of the form of the Regulation, the 

jurisdictional principles are codified and expressed in specific rules; certainty is 

1 Briggs and Rees state that 'the common law rules are precarious: they continue to govern 

civil and commercial matters only to the extent from time to time permitted by [the European 

Judgments and Jurisdiction] instruments and the Court of Justice of the European Communities': 

Cid Jw iddonad  J z r d ~  (3rd ed, 2002, LLP) at 4. 
2 For a very full discussion of all the jurisdictional systems which operate in England, 

including the Council Regulation, see Briggs and Rees, ibid. 

3 I refer to this as the 'Regulation' or the 'Brussels I Regulation', as it is commonly known. 

4 Briggs and Rees, above n 1 at 26-7. 

5 Peter Nygh, 'The Preliminary Draft Hague Convention on Jurisdiction and Foreign 

Judgments in Civil and Commercial Matters', in Patrick J Borchers and Joachim Zekoll, I m h l  

Cb$it $Law foy the %id Mdlembm Essay in H m  $ F d &  K J z q w  (2001, Transnational 

Publishers) at 263-4. 



preferred to flexibilitye6 In relation to its content, some rules are clearly expressed to 

have mandatory appli~ation.~ With the exception of particular grounds of exclusive 

jurisdiction, the fundamental rule of jurisdiction is that the defendant should be 

sued in their home forum. Jurisdiction is only declined where there is litigation 

pending in the courts of another member state, and the court must in such a case 

decline jurisdiction. The court's lack of general discretion to decline to exercise 

jurisdiction is a significant point of difference between civilian and common law 

systems. In civilian systems, the plaintiff's right to have proceedings heard and 

determined is afforded more weight than in common law systems. Jacob observed 

that in civilian systems, 

a right of action is seen as a public law right over and above the private 

substantive right of the party asserting it, and once the jurisdiction of the court 

is invoked in relation to a private hpute, there arises an immediate public 

interest, and the court then comes under a state duty forthwith to take that 

dispute under its control.8 

In civilian systems, the notion that judges, in the exercise of a discretion, might 

de.cline to allow a matter to be heard and determined is offensive? By comparison, 

the reposal of such a broad and largely unconfined discretion in the judiciary is not 

regarded as remarkable, let alone problematic, in England and Australia. It may be 

6 Catherine Kessejian, 'Judicial Regulation of Improper Forum Selections' in Jack L 

Goldsmith (ed), I n t e m b d  D k p  Rcsdutiox The R&tion $Forum S& (1997, Transnational 

Publishers) at 276. 

7 It is not absolutely mandatory, in that in the (presumabld rare cases where more than one 

legal system has exclusive jurisdiction, allocation of jurisdiction is determined by lis pendens. 

8 Jack I H  Jacob, %Fabric $ E d &  Cid Jmtk (1987, Stevens & Sons) at 8. 

Kessejian, above n 6 at 275; Richard G Fentiman, 'Jurisdiction, Discretion and the Brussels 

Convention' (1993) 26 Gmdl Intemhml L d w J d  59 at 70- 1. 



that this reflects a greater confidence in the judiciary's ability to perform such a task, 

perhaps on the basis of their extensive experience as practitioners.1° 

The Brussels Convention on Jurisdiction and Judgments in Civil and Commercial 

Matters, which the Regulation largely replaced and which is very similar to the 

scheme set out in the Regulation, was widely regarded as an outstanding suc~ess.'~ 

Juenger called it 'the single most important private international law treaty in 

history', and judged it to be 'a resounding suc~ess."~ The reasons for its success are 

partly that it is a double convention addressing both jurisdiction and judgments, 

partly the existence of the European Court of Justice as an interpretive tribunal,13 

and partly the quality of its principles. It is only the third of these reasons on which 

I rely in suggesting it should be emulated in the law of Australian international 

jurisdiction.14 The fact that the principles in the Regulation and the Convention 

have been successfully applied in England for many years is a good indication that 

this model of regulating jurisdiction may be feasible in Australia. 

10 Fentiman, ibid at 75. 

11 It must be noted that the Brussels Convention has been criticised for various reasons, 

including that it is too simplistic to address complex issues in international disputes and therefore 

that it is open to abuse (Trevor Hanley, 'How to Abuse the Law and (Maybe) Come Out on Top: 

Bad Faith Proceedings and the Brussels Jurisdiction and Judgments Convention' (2002) 13 &g's 

CoUege L a w J d  139), and that the apparent certainv which it offers has been undermined by the 

European Court's decisions on its interpretation @chard Fentiman, 'Judgments, Purposes and the 

Brussels Convention' (1994) 53 (2mbdg L a w J d  239 at 241; Robin Morse, 'International Shoe 

v Brussels and Lugano: Principles and Pitfalls in the Law of Personal Jurisdiction' (1995) 28 

Unimqv cfCdif& at Daui LawReriew999 at 1020-4). 

12 Friedrich K Juenger, 'A Hague Judgments Convention?' (1998) 24 B d l y  Jd Q 

I ~ t m d L ~ ~ w 1 1 1  at 116. 

13 Andrew S Bell, Forum Shoppirg a d  Vs?tie in T r a m m M  L ihgtim (2003, OUP) at 74. 

14 In Chapter Nine I indicate in broad terms the implications for recognition of foreign 

judgments from adopting a similar approach to jurisdiction: Part IV B. 



Cbuncil Regulation (EC) No 44/2001 

Council Regulation (EC) No 44/2001 ('the Regulation'), which largely replaced 

the Brussels Convention,15 addresses both jurisdiction and enforcement of 

judgments.16 Its primary purpose is to facilitate the recognition of judgments within 

the European Union. This Regulation entered into force on March 1, 2002.'' It 

only applies to legal proceedings commenced after it came into effect,'' and binds 

the cows of the member states of the European Union for the purpose of the 

Regulation.19 Paragraph (1 1) of its recital states that 

The rules of jurisdiction must be highly predictable and founded on the 

principle that jurisdiction is generally based on the defendant's domicile and 

jurisdiction must always be available on this ground save in a few well-defined 

situations in which the subject-matter of the litigation or the autonomy of the 

parties warrants a different b g  factor. 

The Regulation applies to all civil and commercial matters:' and expressly 

excludes particular matters from its scope, including revenue, customs and 

15 Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial 

Matters, 1968. The Council Regulation did not wholly replace the Brussels Convention, as Denmark 

(which is a Member State of the European Community) opted out of the Regulation. The Lugano 

Convention, which is a parallel Convention to the Brussels Convention, continues to apply as 

between the Member States of the European Community and the Lugano States. For general 

explanation of the patchwork of jurisdictional systems which apply in England, see Adrian Briggs, 

7he mid $Law (2002, Clarendon) at 52-3. 

16 In this Part, I consider the provisions of the Regulation at a fairly general level with a view 

to identifying its main features. For an extremelydetailed and careful coverage of the Regulation, see 

Briggs and Rees, above n 1, chapter 2. 

l7 Art 76 Council Regulation PC) No 44/2001, OJ L 12, 16.01.2001. Hereafter, references to 

the Regulation will simply be to the Articles 

'8 Art 66(1). 

19 Denmark opted out of the Regulation (Recital, par (21)) but it applies to all other member 

States of the European Union. 

'0 Artl(1). 



administrative matters." It has mandatory effect in the courts of Member States." 

The Regulation permits jurisdiction to be established in four situations. First, there 

are mandatory jurisdictional rules based on five grounds of exclusive jurisdiction. 

Second, the autonomy of the parties in choosing their jurisdiction should be 

respected and jurisdiction clauses enforced, except in contractual relationships 

where there is a presumed inequality between the parties, in which cases the 

Regulation provides protection to the weaker party. Third, the fundamental default 

rule is that jurisdiction is based on the place of the defendant's domicile. Fourth, 

other jurisdictional defaults allow jurisdiction to be established where there is a close 

connection between the court and the dispute. I address each of these four 

categories in the following sections. 

1. Exclusive jurisdiction 

The Regulation provides for exclusive jurisdiction in five cases. The first is 

where the claim involves rights in rem in, or tenancies of, immovable property in 

which case the court of the Member State in which property is located has exclusive 

jurisdi~tion.~~ Second, the court of the Member State in which a company, legal 

person or association has its seat has exclusive jurisdiction over issues concerning 

the constitution and dissolution of such bodies and the validity of their  decision^.'^ 

Third, courts of the Member State in which public registers are held have exclusive 

jurisdiction to determine issues concerning the validity of entries in such registers.25 

21 Art l(1) and (2). 

22 Art 3. But note that the Regulation does not 'affect any other conventions to which the 

member states are parties and which in relation to   articular matters govern jurisdiction or the 

recognition of judgments': art 71 (1). 

23 Art 22(1). 

24 Art22(2). 

25 Art22(3). 



Fourth, litigation concerning the registration or validity of intellectual property 

interests which are required to be deposited or registered can only be entertained by 

the courts of the Member State in which the deposit or registration has occurred or 

has been applied f0r.2~ Fifth, the courts of the Member State in which a judgment 

has been or will be enforced has exclusive jurisdiction to determine issues related to 

enforcement of that j~d~ment .2~  These five grounds of exclusive jurisdiction are 

construed narrowly, in order to preserve domicile as the fundamental basis of 

jurisdi~tion.~~ All five of these grounds indicate a concern to ensure that orders are 

likely to be enforced. 

The Regulation gives effect to the exclusive jurisdiction provisions by requiring 

that if a court is seised of jurisdiction in proceedings over which the courts of 

another Member State court has exclusive jurisdiction, that court must of its own 

motion declare that it lacks juri~diction.~~ The Regulation directs that a judgment 

which conflicts with the exclusive jurisdictional provisions shall not be re~o~nised.~' 

2. Submissions to jurisdiction 

The Regulation recognises submission to the jurisdiction by the unilateral act of 

the defendant in entering an appearan~e.~' Such a submission overrides a 

contractual jurisdictional agreement as it takes effect as a waiver of the earlier 

agreement." 

26 Art22(4). 

27 Art22(5). 

2* Briggs and Rees, above n 1 at 58-75. 

29 Art25. 

30 Art35(1). 

31 Art24. 

32 G150/80  E ~ ~ ~ S b T 3 u h  GwbHvJdcqmzin[1981] ECR 1671. 



The Regulation generally supports the enforcement of contractual agreements as 

to j~risdiction,3~ although it applies a protective approach in insurance, c~nsurner:~ 

and employment contracts.35 In these contracts, one party is presumed to be 

'economically weaker and less experienced in legal matters than the other party to 

the c~ntract'?~ Contractual submissions to jurisdiction in these types of contract 

are enforceable although the Regulation strictly limits their enforceability in a way 

which is favourable to the weaker party?7 The Regulation lists specifically the 

circumstances in which submissions are enforceable. These include where the 

agreement is reached after the dispute has arisen:' where the agreement gives the 

weaker party a choice of jurisdictions wider than the Regulation allows,39 and where 

the parties submit to the jurisdiction of the courts of the Member State in which 

they were both domiciled or habitually resident at the time of agreement.40 In the 

33 Recital, para (14). 

34 The definition of consumer is set out in Art 15(1); it refers to persons who acquire goods 

or services for purposes outside their trade or profession. It includes certain consumer credit 

contracts as well as contracts made with another person 'who pursues commercial or professional 

activities' within the consumer's domicile. The definition of consumer also covers relationships with 

contractors vho 'by any means' direct commercial or professional activities to the state of the 

consumer's domicile. This is an attempt to address problems created by Internet-mediated 

commercial activity, and is based on the United States 'minimum contacts' doctrine. 

35 Recital, para (13). 

36 G 89/9 1, Shunon L &nn Hzdton Inc v TVB T&dp&&j fiieur V e n r q m d q  d 

Betedgqp A H  [I9931 ECR 0139 para 18, cited in Joakirn ST Dren, 'International Jurisdiction over 

Consumer Contracts in e-Europe' (2003) 52 I ~ ~ a d  Gwparatiw Law Q u d y  665 at 669. 

37 Recital, para (13) and (14); Arts 13 and 14 (insurance contracts); Art 17 (consumer 

contracts); Art 21 (employment contracts). 

38 Art 13(1) (insurance contracts); Art 17(1) (consumer contracts); Art 21(1) (employment 

contracts). 

39 Art 13(2) (insurance contracts); Art 17(2) (consumer contracts); Art 21(2) (employment 

contracts). 

40 Art 13(3) (insurance contracts); Art 17(3) (consumer contracts). This principle does not 

apply to employment contracts. 



absence of an enforceable jurisdictional agreement, the Regulation provides detailed 

default rules favourable to the weaker parties to these contracts, which are outlined 

below. 

Where there is no presumption of inequality between the parties, the Regulation 

states that where at least one party to the contract is domiciled in a Member State 

and the parties have contractually submitted to the jurisdiction of the courts of a 

Member State, that court has exclusive jurisdiction, subject to formalities 

requirements:' Although this jurisdiction is described as exclusive, it is subject to 

the exclusive jurisdiction grounds set out in Article 22, referred to ab0ve.4~ The 

European Court of Justice recently held that the usual rule of lis pendens should be 

applied where the jurisdiction of the court contractually selected by the parties was 

seised second:' That is, they did not regard this basis of jurisdiction as superior to 

the non-'exclusive' bases of j~risdiction.~~ 

3. Default rules 

The Regulation provides a number of default rules. Specific provisions apply to 

insurance, consumer and employment relationships and these should be considered 

separately from the general default These provisions are protective of the 

4 l  Art 23(1). 

42 Art35(1). 
43 G116/02 G m  09/12/2003. This rule requires that the court seised second must stay its 

proceedings until the court whose jurisdiction was seised first declares whether it has jurisdiction: 

Art 27(1). The court in G m  was referring to the provisions of the Brussels Convention, the 

relevant provisions of which are the same as the provisions of the Regulation. 

44 Under Art 25, where a court has jurisdiction over a matter which is within the exclusive 

jurisdiction of the courts of another Member State, the court must declare of its own motion that it 

lacks jurisdiction. 

45 See Arts 8,15 and 18. 



weaker parties to such contracts and consequently give the weaker party46 a wide 

choice of jurisdictions. They may sue in the place where the stronger party is 

domiciled;17 in their own domicile;18 and in a number of other Courts, depending on 

. . 
the type of In determmmg the domicile of the stronger party, the 

Regulation implies a domicile on the basis of the presence of a branch, agency or 

'other establishment' within a Member State.50 The stronger party may only take 

proceedings against the weaker party in the place of the weaker party's domicile,5' 

unless there is an enforceable agreement to sue elsewhere. 

The main default rule under the Regulation which applies in all other cases is that 

the courts of the place of the defendant's domicile have j~risdiction.~~ As Briggs 

observed, it 'is striking that though this is said to be the fundamental principle of the 

Regulation, its place in the hierarchy of rules is relatively For natural persons, 

domicile is to be determined according to national law of the place of putative 

46 In insurance contracts, much of this protection is extended to beneficiaries as well as 

applying to policyholders and insureds: see Arts 9(l)(b) and 12(1). 

47 Art 9(l)(a) (insurance contracts); Art 16(1) (consumer contracts); Art 19(1) (employment 

contracts). 

48 Art 9(l)(b) (insurance contracts); Art 16(1) (consumer contracts). 

49 For insurance contracts, see Art 9(l)(c) (where the insurer is a co-insurer, the insured may 

sue the insurer in the courts in which proceedings are brought against the lead insurer), Art 10 (in 

some insurance contracts the insurer may be sued in the place where the harm occurred) and Art 

ll(1) (in liability insurance the insurer may be joined in proceedings in which the injured person has 

brought against the insured). For employment contracts, see Art 19(2) (the employer may be sued in 

the court of the place where the employee habitually carried out work under the contract, or the 

court of the place where the business that engaged the employee was or is located). 

50 Art 9(2) (insurance contracts); Art 15(2) (consumer contracts); Art 18(2) (employment 

contracts). 

Art 12(1) (insurance contracts); Art 16(2) (consumer contracts); Art 20(1) (employment 

contracts). 

52 Art 2(1). 

53 Briggs,aboven15at71. 



domicile.54 Legislation in the United Kingdom defines the necessary elements in 

order to establish domicile for the purposes of the Regulati~n.~~ The defendant 

must reside within the United Kingdom and the nature and circumstances of that 

residence must demonstrate that the defendant has a substantial connection to the 

United Kingdom.56 If the defendant is domiciled elsewhere, the English courts 

must apply the law of the place of the putative domicile in order to determine 

whether the defendant has a domicile there.57 National law also governs the 

domicile of trusts.58 The Regulation provides an autonomous definition of the 

domicile of legal persons, which are domiciled where they have their statutory seat, 

their central administration, or their principal place of business.59 

The Regulation provides grounds of specific jurisdiction, which permit 

jurisdiction to be asserted if none of the above grounds is satisfied. The grounds of 

jurisdiction in Article 5 are mainly based on traditional territorial connections 

between activities and the court,6O and are specific to particular types of claim. For 

instance, the courts of the place of performance of a contract have j~risdiction.~' In 

tort disputes, the courts of the place where the tort occurred have juri~diction.~' 

Article 6 addresses problems which may arise where there are multiple defendants 

and claims arising from the same factual dispute; the purpose of these provisions is 

s4 Art59(1). 

55 The statutory definition of domicile is quite different to the common law definition. 

56 Cid Jmi%&a& J u d e  Order2001 (UK), SI 2001 No. 3929; Schedule 1, para 9(2). 

57 Art59(2). 
58 Art 60(3). In the United Kingdom the domicile of trusts is defined in ad JZmSdzdian a& 

J u d e  Order 2001 (UK), SI 2001 No. 3929; Schedule 1, para 12(3). 

59 Art 60. 
60 But cf Art 5(2) which relies on the domicile of the maintenance creditor. 

Art5(1). 

62 '5(3). 



to minimise 'the risk of irreconcilable judgments resulting from separate 

pro~eedings'.6~ 

4. Declining jurisdiction 

The Regulation permits almost no role for judicial discretion in declining 

j~risdiction.~~ A court which has jurisdiction is bound to exercise it. The only 

exceptions arise when the courts of another contracting state have exclusive 

jurisdiction according to the Regulation, in which case the court must on its own 

motion declare its lack of jurisdiction,65 and in the case of parallel litigation. Where 

there is litigation pending in another court in relation to the same cause of action 

and the same parties, any court other than that first seised is obliged to stay its 

proceedings of its own rnoti0n.6~ This also applies in the presurnablyrare case when 

two courts both have exclusive jurisdiction.6' Where the litigation concerns 'related 

actions',b8 the Regulation enables a court other than that f i t  seised to stay its 

 proceeding^.^^ 

63 Art6(1). 

64 G351/89 Ozena Union Imwam Ltd vNewHawpshire Imwam 8 [I9911 ECR 1-3317. But 

see art 28, which gives the court a discretion whether to stay related proceedings. 

65 Art29. 

66 Art 27. The time at which the court is seised is defined to be at the time initiating 

documents are lodged with the court, or at the t i e  that the document is received by the authority 

responsible for service: Art 30. 

67 Art29. 

6s Defined to mean actions which are 'so closely connected that it is expedient to hear and 

determine them together to avoid the risk of irreconcilable judgments resulting from separate 

proceedings': Art 28(3). 

b9 Art28(1). 



5. Merits and demerits of the Regulation's approach to jurisdiction 

The Regulation has a number of significant advantages over the Australian law 

of jurisdiction. The f i t  formal advantage is the codification of the principles of 

jurisdiction in a single document which contains a detailed expression of the objects 

and purposes of the Regulation. This facilitates access to and understanding of the 

law, and the expression of objects facilitates its interpretation. The second formal 

advantage is the concise expression of applicable principles in the form of specific 

rules, rather than loosely defined standards. 

Substantively, the Regulation contains an express and exhaustive statement of 

the acceptable grounds of jurisdiction. The content of these rules, especially the 

rules concerning exclusive jurisdiction, is a significant improvement on the related 

common law principles which are too broad given their supposed justification. The 

Regulation is on its face clearer than the common law as to the effect of 

jurisdictional agreements, although this has been undermined by the recent decision 

of the European Court of Justice in Its jurisdictional rules are designed to 

ensure that courts only take jurisdiction when it is appropriate for them to do so;71 

the grounds of specific jurisdiction appear to satisfy this requirement. 

The Regulation includes formality requirements, which must be satisfied as a 

precondition to the enforcement of jurisdictional agreements. These improve on 

the common law, which is ambiguous.72 The formality requirements in the 

70 G 116/02 Gdm 09/12/2003. The European Court of Justice held that, notwithstanding 

the description of jurisdiction arising from the parties' agreement as 'exclusive' (art 23), such 

jurisdiction was not superior to the non-'exclusive' bases of jurisdiction. 

71 It is presumed that they have this effect, the court does not ask whether they do. 

72 In Chapter Four I explained that in Australia, it is not clear which law should apply to 

determine the validity of the jurisdiction clause - as a matter of principle, it should be the putative 



Regulation are basic and do not address how to resolve the tension between using 

these requirements to ensure some degree of actual comprehension by the party to 

be bound, and the need to support the security of transactions." The Regulation 

specifically recognises and responds to problems which may occur in the 

enforcement of agreements when there is likely to be a disparity in bargaining power 

between the contracting parties. It presumes a lack of understanding and agreement 

on the part of the consumer, employee and insured in these cases, but allows them 

to enforce the contract when it favours them. This is a substantial improvement on 

the Australian law, which makes no express allowance for the need to protect 

employees and consumers in international contracts. 

The central focus on the personal connection of the defendant as the basis of 

jurisdiction is substantially different to the practice in the Australian courts, in which 

this factor plays only a minor role.74 Briggs and Rees stated that 'the old system, 

which allowed a plaintiff to decide unilaterally whether a case would be heard in 

England or elsewhere, has been judged too unbalanced, and not sufficiently 

concerned with the legitimate interests of the defendant.'75 The Regulation is 

basically concerned with fairness to and the convenience of the defendant; the 

present Australian practice is far more concerned with the position of the plaintiff. 

proper law of the contract, but two members of the High Court held that the law of the forum 

applies: &nic Szln L iw S& Shippi% Co Inc v F q  (1988) 165 CLR 197 at 225 and 260- 1. In 

Chapter Five I explained that the lower Australian courts, when they consider this issue, apply the 

law of the forum but without justifying why they have done so. Formality requirements are relevant 

to the issue of validity, but in Australia there are no specific formality requirements applicable to 

forum selections. 

73 Briggs and Rees, above n 1 at 94-5. 

74 Although the defendant's presence is the basic common law rule of establishing jurisdiction, 

this factor is not very important in either establishing or declining jurisdiction. 

75 Briggs and Rees, above n 1 at 2. 



Australia's geographical isolation and consequently the high cost to Australian 

plaintiffs of pursuing a foreign defendant in their home court may mean that the 

European system is not feasible in Australia in cases where the plaintiff lacked 

means. 

The Regulation's rule on declining jurisdiction has the advantage over the 

common law of being simpler and clearer in its application. The cost of this clarity 

and predictability, however, is an inflexible and overly inclusive ruleT6 Refusing to 

consider any aspect of the litigation other than the order in which proceedings were 

commenced is an unsophisticated response to the problems which commonly occur 

in international litigation.77 Focusing only on the time at which jurisdiction was 

seised provides a strong disincentive to settle, which increases both public and 

private The best justification for removing the court's discretion to decline 

to exercise jurisdiction is that the rules of establishing jurisdiction are so precise that 

they wiU permit the assertion of jurisdiction only when the court can be said to be 

extremely appropriate. One doubts whether this could be said of the provisions of 

the Regulation, although they are certainly superior to the common law. This model 

for declining jurisdiction may be appropriate as part of a scheme which also includes 

provisions for the recognition of foreign judgments; outside such a scheme it does 

not provide an optimal solution, at least for a common law legal system. 

76 At& I&& GIE vPutel [I9991 1 AC 119 at 132. 

77 The lack of sophistication in this method for resolving the problem of overlapping 

jurisdictions is especially ,evident given the increasing incidence of defendants' applications for 

declarations for non-liability. 

78 Adrian Briggs, 'Anti-European Teeth for Choice of Law Clauses' [I9941 Lla)r; Muniimaljd 

( h m n x z d L u w @ d y  158 at 158-9; Kessejian, above n 6 at 291. 



Whatever the merits of other provisions of the Regulation, its provisions 

concerning the circumstances in which jurisdiction can be declined is one aspect of 

the scheme which would not be a desirable addition to Australian law. 

THE PROPOSED HAGUE ~ N V E N T I O N  ON JURISDICTION AND FOREIGN 

JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS 

The Hague Conference on Private International Law first began work on this 

proposed Convention upon a suggestion by the United States delegation in 1992.79 

Its progress has been far from straightforward. The Special Commission adopted a 

Preliminary Draft Convention, in similar terms to the European Community 

Regulation on jurisdiction and judgments, in October 1999. Several states were 

concerned about the feasibility of the proposals in the draft. In 2000, the head of 

the United States delegation informed the Secretary General of the Hague 

Conference that 'the project as currently embodied in the October 1999 preliminary 

draft convention stands no chance of being accepted in the United States.'" In 

2001 at a Diplomatic Session of the Conference, an Interim Text Convention was 

discussed; there was a lack of consensus on many issues addressed in the draft 

con~ention.'~ Differences in the legal traditions of states who are members of the 

79 Nygh, above n 5 at 261. 

80 Letter from Jeffrey Kovar, Assistant Legal Adviser and Head of the United States 

Delegation to JHA van Loon, Secretary General of the Hague Conference, dated 22 February 2000, 

quoted by Arthur T von Mehren, 'Drafting a Convention on International Jurisdiction and the 

Effects of Foreign Judgments Acceptable World-Wide: Can the Hague Conference Project 

Succeed?' (2001) 49 A &n Jd q'-Gmparatite Law 191 at 192. 

81 Permanent Bureau of the Hague Conference on Private International Law, 'Some 

Reflections on the Present State of Negotiations of the Judgments Project in the Context of the 

Future Work Programme of the Conference', Prs!tn;amv Dmmmt na 16 (2002) at 4-5 (available at 



Hague Conference have been an insurmountable obstacle to the conclusion of this 

Convention?' In particular, the jurisdictional principles applicable in the European 

Community and the United States appear to be so incompatible as to prevent a 

consensus .83 

At the time of submitting this thesis, it appears improbable that the full 

Convention comprehensively addressing jurisdiction in civil and commercial matters 

will be c0ncluded.8~ Juenger, writing in 1998, doubted whether the obstacles 

standing in the way of completion of this convention could be overcome,s5 and his 

concerns have been borne out to date. It has been suggested that there is general 

support for the 2001 Interim Text among Member States of the Hague Conference 

and that those States should conclude a broader convention and hope that the 

United States may join the convention at a later stage.86 This seems unlikely to 

occur. 

Since 2002, several states have participated in an informal working group in 

order to try to reach agreement on a less ambitious set of issues, on which there was 

general consensus. This group produced in March 2003 a draft text Convention on 

http://www.hcch.net/e/workprog/jdpm.html last visited 19/12/2003). McClean described the 

document as 'detailed and in some respects profoundly depressing' and noted that it is characterised 

by a lack of consensus: David McClean, 'The Hague Conference's Judgments Project' in James 

Fawcett (ed) R e f m u d  Dezdopmnt c$Primte I m M  Law (2002, OUP) at 266. 

82 Nygh, above n 5. 

83 von Mehren, above n 80 at 195. 

84 Permanent Bureau of the Hague Conference, above n 81 at 4-5; McClean, above n 81. 

85 Juenger, above n 12 at 121. 

86 W&arn E O'Brian, 'The Hague Convention on Jurisdiction and Judgments: The Way 

Forward' (2003) 66 M& LawRaiew491. 



Choice of Court Agreements: which was discussed at a meeting of the Special 

Commission in December 2003. The draft text was generally approved and the 

Drafting Committee has since circulated a revised draft." The Special Commission 

will be convened from 21-28 April 2004 to consider this draft. This Convention, it 

is hoped, will be concluded at a Diplomatic Conference late in 2004. This 

Convention covers only the effect of exclusive jurisdictional agreements between 

cornrnercial parties. Australia is a Member State of the Hague Conference and it is 

possible that it will sign and ratify this Convention. 

In the following two sections, I consider first relevant provisions of the 2001 

Interim Text of the full Convention on Jurisdiction and Judgments, and then of the 

Choice of Courts Convention. 

A. Cbnvention on juzisdction and judgments, 2001 In&& Text 

The structure of the 2001 Interim Text is very similar to that of the Brussels I 

Regulation. The proposed Convention admittedly borrowed, in some respects 

heavily, from the Brussels Con~ention.'~ Its scope is similar, applying to 'civil and 

commercial matters' and its exclusions closely resemble those in the Brussels I 

87 Permanent Bureau of the Hague Conference on Private International Law, 'Preliminary 

Result of the Work of the Informal Working Group on the Judgments Project', Mivimry D m  

Na 8, (2003) (available at hrcp://www.hcch.net/e/workpro~/jdgm.ht last visited 19/12/2003). 

88 Draft on Exclusive Choice of Court Agreements, Working Document No 49E, Revised, 

S p e d  Chmission on Jzmisuktwn, Recognition a d  E~~ gf F0ragn J u d e  in Cid a d  Cbmmad 

Matten (1 to 9 December 2003) available at http://www.hcch.net/e/workproP/jdpm.html (last 

visited 06/01/2004). 

89 Peter Nygh and Fausto Pocar, Report 4th S& Gmmission on Jzmisuktwn, ReqnEon a d  

E$kmmt $ F m g n  J u d v  in Cid a d  C3mrmid Matten, P d ~ m r y  D m  Na 11 at 28 

(available at http://www.hcch.net/e/workprop/,idgm.hd last visited 19/12/2003). 



Regulation?' The proposed Convention specifies exclusive grounds of jurisdiction, 

gives priority to contractual choices of forum, provides protection to consumers, 

and provides a small number of default rules. The proposed Convention is 

intended to apply between individuals who are habitually resident in different 

Contracting States, with some exceptions?' 

The proposed Hague Convention is a mixed convention. It lists some matters as 

sufficing for the establishment of jurisdiction (the 'white list') and it renders certain 

bases of jurisdiction unacceptable (the 'black list'). It permits Contracting States to 

retain other bases of jurisdiction (the 'grey list'), although other Contracting States 

would not be required under the Convention to recognise judgments entered on 

such bases. In this section, references are to the 2001 Interim Text of the 

Convention, many of the provisions of which have never been settled. 

1. Bases of jurisdiction 

The Interim Text provides for exclusive jurisdiction in some of the same types of 

proceedings as the Brussels I Regulation, including disputes concerning rights in 

immovable propeny; the validity, nullity or dissolution of legal persons and of the 

90 Art 1, Interim Text, S m y  $the C&wm $the Dljcwsion in (3nmssion N $the Fint Pdrt $ 
the Dtph t i c  C b & i  6-20 Jm 2001, Hague Conference on Private International Law, Nineteenth 

Session (available at hrcp://www.hcch.net/e/workprop/idgm.html last visited 19/12/2003). 

Hereafter, 'Interim Text'. The Interim Text also excludes maintenance obligations and admiralty and 

maritime disputes. 

91 The exceptions are where the parties have submitted by an exclusive jurisdiction agreement 

(Art 4), where another court has exclusive jurisdiction under Art 12: Art 2(1) (a) and (b) Interim 

Text. The provisions on declining jurisdiction in Arts 21 and 22 also apply even though the parties 

are habitually resident within a single state: Art 2(1) (c). 



validity of decisions of its organs; and the validity of entries in public registersY2 

These exclusive jurisdiction provisions demonstrate a concern to ensure the efficacy 

of judgments and to avoid a multiplicity of litigation.) 

Subject to these grounds of jurisdiction, the parties may submit by contract to 

the exclusive jurisdiction of the courts of a Contracting StateY3 If they have done so 

then other courts are obliged to decline or suspend proceedings brought in breach 

of that agreementY4 It would be impermissible to refuse to give effect to a choice 

of a foreign court on the ground of preserving local public policyY5 

The draft Convention provides specific protection to consumers.96 The 

provisions relating to enforcement of jurisdictional agreements in consumer 

contracts are far from being settled; indeed, difficulties in reaching agreement on 

these provisions are one of the obstacles to the completion of the Con~ention.~~ A 

range of alternatives has been proposed to address problems associated with 

enforcing jurisdictional clauses in consumer contracts. These alternatives are 

broadly similar to the Brussels I Regulation in that they are protective of the 

92 Art 12(1), (2) and (3), Interim Text. Art 12 (4)-(8) also contains several alternative 

provisions relating to litigation concerning some types of intellectual property but there was no 

agreement on the content or scope of these provisions. 

93 Art 4(1), Interim Text. Similar formalities requirements apply as in the Brussels I 

Regulation: Art 4(2). 

94 Art 4(1), Interim Text. 

95 Nygh and Pocar, above n 89 at 42. 

96 A consumer is defined as 'a natural person acting primarily for personal, family or 

household purposes': art 7(1), Interim Text. An earlier draft of the proposed Convention contained 

protective provisions for employees but this provision was not discussed at the Diplomatic session in 

2001, does not appear in the body of the Interim Text (it is relegated to Appendix 11), and is one of 

the issues on which 'a lack of consensus' has created 'obstacles to progress': Permanent Bureau of 

the Hague Conference, above n 81 at 5. 
97 McClean, above n 81 at 264. 



consumer and limit enforcement against the c0nsumer.9~ The proposals would 

make jurisdictional agreements entered into after the dispute arose enf0rceable.9~ A 

consumer might rely on an agreement if it gives them a wider choice of jurisdiction 

than they would otherwise have.loO One proposal is to subject the enforcement of 

jurisdictional agreements to any relevant limitations imposed by the law of the place 

of the consumer's habitual residence.lOl 

In the absence of an effective jurisdiction clause in consumer contracts, the draft 

Convention protects consumers, using effects jurisdiction. The consumer may sue 

in the courts of the place of their habitual residence if the contract resulted from the 

defendant's activities conducted in or directed to that State, unless the consumer 

concluded the contract in another State or the goods or services were supplied to 

the consumer in another State.''' The other party may only commence proceedings 

in the courts of the place in which the consumer is habitually resident.lo3 

The main default rule bases jurisdiction on the habitual residence of the 

defendant.lo4 This is intended to protect the defendant 'since it is much more 

difficult to defend oneself in the courts of a foreign country than in a different court 

of one's own country.'lo5 The draft Convention also proposes a small number of 

default rules for specific jurisdiction in contract, tort and t m t  cases, some of which 

Art 7(4), Interim Text but see Art 7(5)-(7), dealing with enforcement of jurisdiction 

agreements between a consumer and the other party, which qualify this principle. 

99 Art 7(5), Alternative A, Art 7(6)(a), Alternative B Variant 1, Art 7(5) Alternative B Variant 

2, Art 7(5), Alternative C, Interim Text. 

lrn Art 7(6), Alternative A, Art 7(5) Alternative B Variant 2, Interim Text. 

101 Art 7(7), Alternative A, Interim Text. 

Art 7(2), Interim Text. 

103 Art 7(4), Interim Text. 

Art 3 (I), Interim Text. 

105 Nygh and Pocar, above n 89 at 38. 



are based on territorial connections between the fonim and the cause of action. 

One permissible ground of jurisdiction in contract disputes is that goods were 

supplied or services were provided within the forurnlob The occurrence of a 

tortious injury within the forum may only justify the assertion of jurisdiction if the 

defendant could reasonably have foreseen that their act or omission could cause 

such an injury in the forurn,lo7 or if the injured person was habitually resident in the 

f0rum.'O8 

Several of the proposed provisions for specific jurisdiction use effects 

jurisdiction rather than traditional territorial connections. In contract disputes, 

jurisdiction could be taken in the place 

a) in which the defendant has conducted frequent [and] [or] significant 

activiv) [or] 

b) into which the defendant has directed frequent [and] [or] significant 

activiv) 

Provided that the claim is based on a contract directly related to that activity 

[and the overall connection of the defendant to that State makes it reasonable 

that the defendant be subject to suit in that State.1109 

Article 10(2), permitting specific jurisdiction in torts, is similar in that it depends 

on the defendant having 'engaged in' or 'directed frequent or significant activity' in 

or to the forum. 

106 Art 6, Alternative A, Interim Text. 

107 Art 19(l)(b), Interim Text. 

108 Art 19(5), Interim Text. 

109 Art 6 Alternative A, Interim Text. The square brackets in all quotes from the Interim Text 

are part of the original and indicate that the wording of the provision has not been finally agreed. 



The proposed Convention prohibits national jurisdictional rules which are not 

based on a 'substantial connection between the State and [either] the dispute [or the 

defendant]."1° The Convention lists grounds of jurisdiction which fall within this 

prohibition including mere presence of property within the State;''' the nationality 

of the parties;''' the domicile, residence or presence of the plaintiff;"3 the 

temporary residence or presence of the defendant;l14 the unrelated commercial 

presence of the defendant;l15 the signing of a contract in the State;l16 and the 

location of a subsidiary of the defendant in the State.''' 

2. Declining jurisdiction 

The proposed Convention contains a lis pendens provision which is not 

dissimilar to the Brussels I Regulation;l8 although it addresses some of the 

problems which were encountered in the application of the Brussels Convention's 

provision on lis pendens.1'9 Most importantly, an application for a declaration of 

negative liability is given second priority to an application for substantive relief, 

irrespective of the order in which proceedings are c~mmenced.~'~ 

110 Art 18(1), Interim Text. 

111 Art 18(l)(a), Interim Text. 

112 Art 18(l) (b) and (c), Interim Text. 

3 Art 18 (1) (d), Interim Text. 

114 Art 18 (1) (i), Interim Text. 

115 Art 18(l)(e), Interim Text. 

116 Art 18(l)(i), Interim Text. 

117 Art 18(l)(k), Interim Text. 

118 Art 21, Interim Text. 

119 Peter Nygh, 'Declining Jurisdiction Under the Brussels I Regulation 2001 and the 

Preliminary Draft Hague Judgments Convention: A Comparison' in James Fawcett (ed) Rq+&wz ul;d 

Dedq?m& qfPnuzte I m M  Luw (2002, OW) at 3 16-7. 

120 Art 21 (6), Interim Text. 



A significant innovation in the Interim Text is its forum conveniens provision, 

which is a curious amalgam of the English and Australian principles of forum non 

conveniens. The court which is f i t  seised of jurisdiction may suspend proceedings 

in exceptional  circumstance^'^' if jurisdiction is founded on particular grounds,122 if 

'it is clearly inappropriate for that court to exercise jurisdiction and if a court of 

another State has jurisdiction and is clearly more appropriate to resolve the 

. . 
dispute."23 In determuvng this, the court is directed to consider relative 

inconveniences to the parties, taking into account their habitual residences; issues 

relating to evidence in the proceeding; limitation periods; and the enforceability of 

each courts' orders.124 The court may not discriminate against either party on the 

basis of their nationality or habitual residence.125 

3. Virtues of and problems with the 2001 Interim Text 

Several aspects of the 2001 Interim Text are helpful in considering changes to 

Australian law. It clearly specifies grounds of exclusive jurisdiction and the specified 

grounds are better justified than the common law grounds. The draft Convention is 

more strongly committed to enforcement of foreign jurisdiction agreements than is 

the practice of Australian courts. The draft Convention protects the position of the 

defendant rather than that of the plaintiff. The Interim Text demonstrates that 

specific jurisdiction should be based on a strong connection between the dispute 

121 Cf Civil Code of Qukbec, art 3135, discussed in SparAempae Ltd vA&nMobile Sut$lite 

Gorp [2002] 4 S C R  205. 
122 More precisely, when it is not based on an exclusive jurisdiction clause, on the particular 

provisions relating to consumer contracts, or on the grounds of exclusive jurisdiction listed in the 

proposed Convention. 

123 Art 22(1), Interim Text. 

124 Art 22(2), Interim Text. 

125 Art 22(3), Interim Text. 



and the forum. The listed grounds of specific jurisdiction in contract and tort 

disputes require a stronger connection than do some of the Australian rules of 

court. In particular, the limitations on specific jurisdiction based on the occurrence 

of damage within the forum are appropriate. The black list is a good indication of 

the grounds of jurisdiction which are internationally considered to be improper. 

Australian law permits taking jurisdiction in situations treated as unacceptable in the 

draft Convention, including the presence of natural and corporate defendants; the 

nationality of either party and the domicile, residence or presence of the plaintiff; 

and the place of signature of the contract. 

The forum conveniens provision is confused126 and is not a helpful precedent for 

re-stating the Australian principle, but its inclusion in the draft Convention suggests 

that it is useful to retain a discretion to decline jurisdiction, particularly when it is 

clear that it will only be exercised in exceptional circumstances. 

B. 2003 Dnfi Convention - Exclusive Choice of CourtAgreements 

The 2003 Draft Convention on Exclusive Choice of Court Agreements is much 

more modest in scope than the 2001 Interim Text and does not address the 

contentious matters covered in the 2001 draft. Notwithstanding the exclusion of 

most contentious matters, it is still doubtful whether this Convention will be widely 

supported.12' This draft Convention covers only comercial disputes in which 

there is an exclusive contractual selection of forum.128 It specifically excludes 

126 But cf Martine Stiickelberg, 'Lis Pendens and Forum non Conveniens at the Hague 

Conference' (2001) 26 B d l y n  Jd CfhltemaMLd~949, arguing that the Australian principle of 

forum non conveniens represented an acceptable compromise between the civilian and common law 

approaches to the exercise of jurisdiction. 

127 O'Brian,aboven86at507. 

128 Art 1(1), Draft on Exclusive Choice of Court Agreements, Working Document No 49E, 

Revised, S p e d  h s i a n  on Junididim, Recognition ad E $ & m m ~  cfFore& J u d e  in Cid a d  



consumer and employment contracts from its scope,lZ9 and makes similar exclusions 

to those in the Brussels I Regulation.130 It respects some of the grounds of exclusive 

jurisdiction identified in the Brussels I Regulation131 by excluding those grounds 

from the scope of the Convention. The consequence is that parties cannot avoid 

these grounds of exclusive jurisdiction by use of a forum clause. 

The basic scheme of the convention is that the exclusive contractual choice13' of 

a court gives it jurisdi~tion,'~~ but not subject matter j~risdiction,'~~ unless the 

agreement is 'null and void' under the law of the State selected in the ~1ause.l~~ The 

selected court cannot decline to exercise its jurisdiction on the ground that the 

dispute should be decided by another ~ 0 u r t . l ~ ~  Other courts should give effect to 

the agreement by declining or suspending proceedings brought in breach of it, with 

( h m m d  Matters (1 to 9 December 2003) available at http://www.hcch.net/e/workproe/,idpm.html 

(last visited 06/01/2004). Hereafter, 'Draft'. 

129 Art 1 (2), Draft. 

'30 Art 1(3), Draft. 

131 Proceedings involving rights in rem in immovable property, the validity, nullity or 

dissolution of legal persons or the validity of their organs; the validity of patents, trademarks, 

protected industrial designs, and layout designs of integrated circuits; and the validity of entries in 

public registers are excluded: Art 1(3)(i), (j), (k), (m) Draft. There are proposals to exclude 

proceedings concerning other types of intellectual property rights but these have not yet been 

finalised: Art l(3) (1), Draft. 

132 Choice of court clauses are presumed to be exclusive unless the agreement expressly states 

otherwise: Art 2(2), Draft. 

'33 Art 4(1), Draft. 

134 Art 4(3), Draft provides that 'the preceding paragraphs shall not affect rules on jurisdiction 

related to subject matter' which appears to be intended to indicate that the parties' submission 

cannot invest the chosen court with jurisdiction over subject matter which it would otherwise lack 

Andrea Schulz, 'Report on the Work of the Informal Working Group on the Judgments Project, in 

Particular on the Preliminary Text Achieved at its Third Meeting - 25-28 March 2003' Prelimimry 

Dammt m 22 $June 2003 at 17; available at http://www.hcch.net/e/workprop/,idgm.html (last 

visited 07/01/2004). 

135 Art 4(1), Draft. 

136 Art 4(2), Draft. 



six exceptions.137 These are if the choice is null and void according to the law of the 

State of the chosen if either party lacked capacity to make the agreement 

under the law of the court sei~ed; '~~ if enforcing the agreement would lead to 'very 

serious injustice' or would be manifestly contrary to public p~li~y,140 if exceptionally 

the agreement cannot be performed;141 if the court chosen by the parties has 

declined jurisdiction;142 and if the agreement is entirely domestic to the State of the 

court seised, aside from the choice of court.143 

Value of the proposed Convention on Exclusive Choice of Courts as a 

model 

This draft Convention demonstrates a stronger commitment to the enforcement 

of contractual jurisdiction choice than the Australian law. It apparently preserves no 

role for mandatory forum rules in international cases,l4 which would be a 

substantial change to Australian law and practice. The grounds on which a court 

may refuse to give effect to the choice are limited, and this should generally not be 

problematic in commercial transactions. The Convention provides little incentive to 

producers of standard forms to ensure that their contracting partners are actually 

aware of and understand the terms of exclusive jurisdictional choices. 

137 Art 5, Draft. 

138 Art 5(a), Draft. 

139 Art 5(b), Draft. 

140 Art 5(c), Draft. 

141 Art 5(d), Draft. 

142 Art 5(e), Draft. 

143 Art5(f),Draft. 

144 The exclusion relating to public policy sets a very strict standard, allowing non-enforcement 

only where it 'would be manifestly contrary to fundamental principles of public policy': Art 5(c), 

Draft. If the relationship between the parties is domestic, this is one ground on which the court may 

refuse to give effect to the choice of a foreign court: Art 5 0 ,  Draft. 



The draft Convention specifically defers to the exclusive jurisdictional grounds of 

the Brussels I Regulation, indicating that internationally those grounds are regarded 

as mandatory. Australian law should reflect this by establishing mandatory 

jurisdiction in such cases. By excluding them from its scope, the draft Convention 

clearly indicates that consumer and employment contracts should be treated 

differently to commercial contracts; this distinction should be reflected in 

Australian law. 

Some principles of jurisdiction have been reformed in Australia by legislation 

which applies only to intra-Australian litigation. In this part, I will focus on the 

effect of this legislation on the judicial discretion to decline to exercise jurisdiction. 

The two pieces of legislation which are relevant are the cross-vesting legislation and 

the Commonwealth S& and Exem& f P m s  Both specifically articulate 

the circumstances in which a court may decline to exercise its jurisdiction in intra- 

Australian litigation. I am only concerned with this aspect of the legislation as a 

possible model for improving the principles of declining jurisdiction in international 

litigation. 

R Transfin ofpmceedngs m0t-hin Austmfia 

The cross-vesting legislation, a uniform scheme of legislation enacted by the 

Commonwealth and the States in 1987,146 was intended to address the problems of 

145 S k  am! Ex& cfPnxxss Ad 1992 (Cth). 
146 The Northern Territory also enacted cross-vesting legislation in 1987. The Australian 

Capital Territory was covered by Commonwealth legislation until 1993 when it enacted its own 



overlapping and gaps in jurisdiction which exist because of the constitutional limits 

to subject matter jurisdiction of the Federal and State courts.'47 There are essentially 

two aspects to the scheme. The f i t  aspect was that the legislation cross-invested 

the subject matter jurisdiction of each of the Federal, Family and State and Territory 

Supreme Courts in all of the other superior courts.148 The second aspect of the 

scheme was intended to prevent undesirable consequences of the first part of the 

scheme. It requires a court in specified circumstances to transfer proceedings to 

another court within the federati0r1.l~~ The transfer provisions are the focus of the 

present discussion. 

The provisions require150 the court to transfer proceedings in three different 

situations. The first is where related proceedings have been commenced in two 

courts; in this case, proceedings must be transferred to the 'more appropriate' 

court.151 The second requires the transfer of proceedings to a 'more appropriate' 

legislation. The following references are to the Commonwealth legislation. As far as is relevant to 

this discussion, identical provisions are found in the legislation of the States and Territories. 

147 The State superior courts are courts of general jurisdiction which lack jurisdiction over 

some types of matters created by federal legislation. The Federal courts are courts of limited 

jurisdiction and lack subject matter jurisdiction unless it is specifically granted under federal 

legislation. 

148 In 1999, the High Court held that the part of the scheme which vested the subject matter 

jurisdiction of the States in the Federal courts was unconstitutional: Re WAim ex pa* McNully 

(1999) 198 CLR 511. This decision does not affect the aspect of the legislation relevant to the 

present discussion. 

149 A particular provision applies to 'special federal matters', which restrict the jurisdiction of 

the Supreme Courts over certain aspects of Federal law: s 6(2). In such cases a State Supreme Court 

is required to transfer proceedings to the Federal Court except in limited circumstances: s 6(1) and 

(2). 
150 The language of the provision is mandatory; if certain factors are made out then the court 

'shall transfer the relevant proceeding' to the other court: Jzmididian gfCmts (Cms-mtid Ad 1987 

(Qh) s 5(1), 5(2), 5(3), 5(4)> 5(5). 
I5l Ibid s 5 (1) b )  6) , 5 (2) (b) (i) > 5 (3) (b) (9 > 5 (4) b )  (9 9 5 (5) (b) (3. 



court when the subject matter jurisdiction of the court, or a substantial part of it, 

only arises because of the cross-vesting legislation.152 In determining whether the 

other court is more appropriate, the court must take into account whether the 

proceedings concern the 'application, interpretation or validity of the law' of 

another Australian jurisdiction, as well as the 'interests of justice'.153 The third 

ground requires the courts to transfer proceedings simply where it is 'in the interests 

of justice' that the proceedings be determined by another 

All three provisions are inelegantly drafted, and the criteria on which transfers 

must be granted are far from ~1ear . l~~  There are two approaches to the interpretation 

of these provisions. The f i t  takes the view that they must be applied in the light of 

the common law rules of private international law, in particular that the plaintiff's 

right to a trial in the forum of her or his choice is not lightly to be dist~rbed.'~~ The 

second is that the provisions are to be construed independently of the related 

private international law rules and that a decision whether to transfer is 

administrative or managerial in nature.15' The second view has commanded greater 

acceptance but is not universally applied. Consequently there have been calls for 

15* Ibid s 5 (1) (b) (ii), 5 (2) (b) (ii), 5 (3) (b) Q , 5  (4) (b) ( 4 , 5  (5) (b) ( 4 .  
153 Ibid s 5 (1) (b)(ii) PI, (C)>5 (2) (b) P) , (C) 9 5 (3) (b) P )  9 (C) 9 5 (4) (b) (4 PI, (C), 5 (5) (b) ( 4  P )  9 

Q. 
154 Ibid s 5 ( I )  (b) (iii), 5 (2) (b) (iii), 5 (3) (b) (iii) , 5  (4) (b) (iii) , 5  (5) (b) (iii) . The court is also required to 

transfer proceedings where, in the interests of justice, it is more appropriate that those proceedings 

are determined in another court: s 5 (1) (b) (ii) (C), 5 (2) (b) (ii) (C) , 5 (3) (b) (ii) (C) , 5 (4) (b) (ii) (CJ, 

5 (5) (b) (ii) Q . 
155 See Garrie J Maloney, 'Cross-Vesting of Jurisdiction - Nationalism versus Robust 

Individualism' (1994) 3 Jd $J& A&nrjtrution 229; Vince Annetta and Kym Fraser, 'Transfer 

Provisions of the Cross-vesting Legislation - the Need for Clarification' (1996) 24 Australian Busims 

L u w R ~ 2 0 8  at 215-6. 
156 See e.g. Wutehme v Australian Broadcdstiq Gqmmtion (1989) 86 A m  1; Pud v 7he Mid 

Chit M a t  C h p u y  [I9951 1 Qd R 658. 

157 B u & ~ t A G v S ~ ( 1 9 8 8 ) 1 4 N S W L R 7 1 1 a t 7 1 4 .  



reform to the legislation.158 The lack of uniformity in the interpretation of the 

provisions is obviously undesirable in legislation designed to operate 

but this is inevitable given the lack of availability of appeal. 

The notion of transferring proceedings to the more appropriate court pervades 

this legislation. Unlike the first two transfer provisions, the provision which 

requires the court to transfer proceedings 'in the interests of justice' does not 

specifically refer to the need to ensure that proceedings are conducted in the more 

appropriate court. However, it has been interpreted to have that meaning.lbO 

Because of the use of the term 'more appropriate' in the legislation rather than 

'clearly inappropriate', the principles are regarded as more like the English principle 

of forum non conveniens than the Australian principle.161 

. . 
The legislation provides insufficient guidance in deterrmnrng whether a transfer 

should be ordered. The courts have developed a 'check list' of factors in order to 

give substance to the provisions."j2 These factors as identified in Dazeson vB&er are 

158 Garrie J Maloney and Susan McMaster, C m s - m t i ~  $JzmS&kn A R&$the Cpeyution $ 

the N u t d  S h  (1991, Australian Institute of Judicial Administration) at 102-3 and 149. 

159 J a m  H u h  & G Pty Ltd vBuny (2000) 50 NSWLR 357 at 361; Maloney and McMaster, 

ibid at 81 and 98. 

Bu&inzertAGvS~(1988)14NSWLR711at730;  J u m H u h G  G P t y L t d v B a n y  

(2000) 50 NSWLR 357 at 361,377-8. 

161 Bu&imt  A G  v Se&d (1988) 14 NSWLR 711 at 727-8 (referring to the use in the 

legislation of the phrases adopted by Lord Goff in S p i l d  Murih'm Cbpurution v CZzmulac, namely 'the 

interests of justice' and the determination of the court which is the 'more appropriate'); D u w m  v 

Buker (1994) 120 A m  11 at 22. 

162 Duwon v Buker (1994) 120 ACTR 11 at 25, approved in J u m  Ha& & G Pry Ltd vBuny 

(2000) 50 NSWLR 357 at 379-80. See also Bu&inzert A G  v S u b ~ ~ &  (1988) 14 NSWLR 711 at 716 

and 729. 



the application of substantive law, especially where there is something 

idiosyncratic about that law, for example if 'the validity or interpretation of local 

legislation was in issue."63 

forensic advantages and disadvantages under the procedural law of each court. 

the plaintiff's choice of forum and reasons for the choice. 

the substantive connections to the forum (parties' place of residence and 

domicile, 'place of occurrence' and choice of law). 

balance of convenience to the parties and witnesses (including considerations of 

cost) and delay resulting from the transfer. 

'convenience to the court system' (considering the specific expertise of each 

court) .164 

Like the Australian principle of forum non conveniens, this list emphasises the 

connection between the forum and the litigation, although it also allows 

consideration of comparative factors. 

The cross-vesting legislation does not allow an appeal from the decision of the 

primary judge on the issue of transfer.165 This reflects the attitude of the High 

Court majority in V d  that appeals should be rare, and appeals should be rarely 

allowed in jurisdictional matters, which I have criticised in earlier chapters.166 In the 

case of the cross-vesting legislation this limitation has impeded authoritative 

clarification of the law. 

I63 Damon vBakw (1994) 120 ACI'R 11 at 25. 

164 Ibid. 
I65 JzmdXon $Cbts  (Crn-mtid Ad 1987 (Cth) s 13(a). 

166 The majority in Regie Natiumk dts Usim R m d t  SA v Zharg appear to take a different view: 

(2002) 210 CLR 491 at 5 19 ('Rmd v Zharg') . 



The cross-ves ting legislation as a model for international litigation 

This legislation does not improve on the common law principle of forum non 

conveniens, with two important exceptions. First, its reference to the more 

appropriate court is certainly preferable to the common law principle which focuses 

on the appropriateness of the forum. It should be easier for a defendant to obtain a 

transfer of proceedings under the cross-vesting legislation than to have proceedings 

stayed at common law.167 Second, the courts do not ignore the plain words of the 

Act which appear to impose a different test to the common law prin~iple,l~~ as the 

majority of the High Court did in relation to the wording of similar rules of court in 

Rmdt  In the next chapter, I propose that jurisdictional rules should be 

enacted in the form of primary rather than secondary legislation. 

The legislation is insufficiently specific and this has led to difficulties in its 

application. The checklist referred to above does not give clear guidance as to 

which if any factors should dominate; nor is its authority beyond question. It 

preserves the plaintiff's choice of forum as a legitimate consideration, although the 

High Court has held in several cases that this factor should not be given too much 

weight.170 It is bad enough, from the defendant's perspective, that the plaintiff can 

freely choose the court. It is far from clear why this choice should be further 

rewarded by giving it particular weight. The reference to the comparative 

167 In a survey of the operation of the legislation undertaken in 1992, data was only reported 

on the total number of transfers recorded in the different cowts, and not on the success rate of 

transfer applications: Moloneyand McMaster, above n 158 at Appendix 1, Table B. 

168 BunkimstvSabmk(1988) 14NSWLR711at726and727. 

l G 9  R m d t  v Zhqg (2002) 210 CLR 491; in other cases lower courts had taken the same 

approach to the interpretation of rules of court. See the discussion of this point in Chapter Four at 

Part I11 A5. 
170 Vosh vMdrnldrd F h  Mills Pty Ltd (1990) 171 CLR 538 at 566; Hemy v Hemy (1996) 185 

CLR 571 at 589. 



convenience of the various courts improves the common law. Reference to the 

application of local legislation, the location of activities, and the relevance of private 

costs clarifies the common law. However, the legislation gives judges 'the broadest 

possible discretion, which is not in any significant way limited by the Act.'l7' Rogers 

AJA, in the leading judicial commentary on the transfer provisions, held that the 

reference to the interests of justice calls 'for considerations of a more general kind 

than the judicially established rules of forum non conveniens.'17* It is difficult to see 

what the justification could be for a wider discretion in intranational litigation than 

in international litigation. So far from being a model for international litigation, this 

legislation itself requires substantial amendments in order to function properly. 

B. The Service and Execution of Pmcess Act 

The S& and Exabun $ P m s  Act addresses many aspects of jurisdiction and 

recognition of judgments in intra-Australian litigation. For the purposes of this 

chapter, I am only concerned with section 20, which allows the court to grant a stay 

of proceedings in certain circumstances. This provision only applies to proceedings 

in the inferior courts; in litigation in the superior courts the S& and Ex& cf 

P m s  Act stipulates that the appropriate application is for a transfer under the 

cross-vesting legislation.173 The main provision is subsection 20(3), which states that 

the court may stay proceedings 'if it is satisfied that a court of another State that has 

jurisdiction to determine all the matters in issue between the parties is the 

appropriate court to determine those matters.' It is unfortunate that the 

Commonwealth parliament introduced another verbal formula when Australian 

171 Keith Mason and James Gawford, 'The Cross-vesting Scheme' (1988) 62 Auswdizn Law 

Jd 328 at 332. 

172 Bankimt A G  v S a M  (1988) 14 NSWLR 711 at 726. 

173 SerzicP a d  EX& $PTKGS Ad 1992 (Cth) s 20(1). 



legislation already uses a number of phrases which are inconsistent with the 

common law principle.174 These inconsistencies create uncertainties in the law, and 

should be avoided. It is difficult to see what was gained by using the term 'the 

appropriate court' rather than the 'more appropriate court' which is used in the 

cross-vesting legislation.175 

Subsection 20(4) lists the factors which the court 'is to take into account' in 

determining whether to stay proceedings; the list is not an exhaustive statement of 

the relevant factors. The factors are the residence of parties and likely witnesses; 

the location of the 'subject matter' of the litigation; the financial circumstances of 

the parties; the parties' agreement as to forum, if there is one; 'the law that would 

be most appropriate to apply' to the dispute; and 'whether a related or similar 

proceeding has been commenced' against the defendant 'or another person'.176 No 

weight is to be given to the plaintiff's entitlement to have proceedings heard and 

determined in the forum. 

Merits of this approach to declining jurisdiction 

The virtue of this legislation are that it gives judges a clear checklist to which they 

can refer. It specifies that the parties' financial circumstances are a relevant factor; 

I have advocated this in earlier chapters. It clarifies the common law by specifically 

stating that the location of the 'subject matter' of the litigation is relevant. The 

S& and Ex& $ P m s  Act is fairer to defendants than the common law 

174 The cross-vesting legislation uses 'more appropriate' as the test; in Victoria, the rules of 

court permit the court to stay proceedings if Victoria is 'not a convenient forum' (Szpmm Gmt 

(Gbmd (2211 P d )  R h  1996 (Vic) r 7.05(2)(b)); in New South Wales the court may stay 

proceedings if the forum is 'inappropriate' ( R h  $the S z p m ~  C h t  1970 (NSW) Part 10 r 6A(2) (b)) . 
'75 Nygh and Davies suggest that this provision should be applied in a manner similar to the 

S@& approach: Cbji'id gLam inAzrserdid (7th ed, 2002, LexisNexis Butterworths) at 50. 
176 S& aradEx&ion $ P m s  Ad 1992 (Cth) s 20(4). 



principle and the checklist developed for transfer under the cross-vesting legislation, 

under which the plaintiff's prima facie entitlement to a hearing gives them an 

advantage. 

But the checklist is only slightly more detailed than the S p d d  factors, 

confirmed as applicable in &nLc and Vd, and cannot be regarded as a significant 

improvement on the common law principle. It is worse than the common law 

principle as it fails to recognise the prima facie enforceability of contractual 

submissions to jurisdiction, instead treating them as merely one factor to be 

considered in jurisdictional disputes. For the reasons offered in Chapter Four, 

unless there is a real question as to the parties' knowledge and understanding of the 

existence and effect of a jurisdictional clause, these should be enforced. The 

reference to the law which would be most appropriate to apply to the proceedings, 

rather than the 'governing law', is potentially confusing. 

The Australian law of jurisdiction, as I have established in earlier chapters, 

requires reform. In this Chapter, other approaches to regulating jurisdiction have 

been considered as possible models for reform to the principles of jurisdiction in 

international litigation. The European Communivs Regulation, while it was not 

designed to be used in a single legal system, is an exemplary model for reform. 

Many aspects of that Regulation should be considered as the basis for developing 

the Australian law. It demonstrates the value of clearly expressed rules in a single 

instrument which comprehensively addresses the complete range of jurisdictional 

issues. Its expression of the circumstances in which the forum and jurisdictions 

possess exclusive jurisdiction and the need to provide specific protection for weaker 



contractual parties are particularly worthy of emulation. It makes clear the status of 

contractual choices of forum, and provides default rules which are likely to indicate 

that the forum is an appropriate one. Its rule of general jurisdiction based on the 

domicile of the defendant may be unsuitable for Australia. From the perspective of 

a common law system, in its principles for declining jurisdiction the Regulation 

leans too heavily on the side of clarity and predictability at the expense of flexibility 

and fairness . 

The proposed Hague Convention on Jurisdiction and Judgments in Civil and 

Commercial Matters confirms that the Brussels I Regulation is widely regarded as 

successful by adopting its structure and many of its provisions. It also applies 

effects jurisdiction. It clearly identifies what are internationally regarded as 

unacceptable grounds of jurisdiction, some of which presently suffice to establish 

the jurisdiction of the Australian court. The proposed Hague Convention on 

Exclusive Choice of Court Agreements emphasises the need to distinguish 

commercial from non-commercial agreements. In commercial disputes, this 

proposed Convention shows a strong commitment by many countries to the 

enforcement of jurisdictional agreements with few exceptions. It is possible that 

this Convention will be ratified by Australia in the near future. 

Australian legislation dealing with declining jurisdiction in intranational cases is 

generally unhelpful in considering reform of those principles for international 

litigation, although it does provide a precedent for establishing jurisdictional 

principles in primary legislation. Some of the factors used in applying that 

legislation should be incorporated into the rules on declining jurisdiction. 

In the next chapter, I consider how these issues can be incorporated in reform of 

the Australian law of international jurisdiction. 





Chapter Eight 

Reform of Jurisdiction 

The Australian law of jurisdiction should be reformed. The justifications for its 

reform are fully explained in the previous chapters. In this chapter, I set out 

proposed reforms which respond to the analysis and criticisms of the existing law 

which are set out in previous chapters. In part I, I discuss the form that the 

proposed principles of jurisdiction should take. I recommend that they should be 

expressed in primary legislation which comprehensively addresses all jurisdictional 

issues. Part I1 contains an explanation of the substance of the proposed principles, 

i~cluding principles relating to exclusive jurisdiction, the enforcement of contractual 

agreements as to jurisdiction, and default rules. I also explain how the discretion to 

decline jurisdiction should operate, taking into account whether there is an effective 

choice of forum, and whether there is parallel litigation on foot in another 

jurisdiction. In part 111, reforms which should be made to the procedures 

applicable in international jurisdictional disputes are set out. Pan IV concludes the 

chapter. 

THE FORM OF THE PRINCIPLES 

The Australian jurisdictional principles applicable in international litigation are 

very substantially judge made. The principles on establishing jurisdiction are found 

in case law and in rules of court, usually written by Rules Committees which are 



dominated by judges. The principles on declining jurisdiction are found in case law. 

There is very little primary legislation which explicitly addresses international 

jurisdiction. 

The reforms proposed in this chapter should be carried out by parliaments. The 

courts have occasionally indicated their reluctance to moddy jurisdictional 

principles, particularly those which clearly implicate foreign or local state interests.' 

They have stated that it would be more appropriate for legislation to address such 

problems as the relevance of issues concerning the costs and inconveniences to the 

local court system incurred by determining international disputes,2 and reform of 

the M ~ ~ u e  rule.3 In &ic, Deane J stated that reform to the law of declining 

jurisdiction should preferably be undertaken 

by legislation enacted after full inquiry and informed assessment of 

international as well as domestic considerations of a kind which this Court is 

not equipped to make of its own initiative.4 

Unfortunately, parliaments have not demonstrated much enthusiasm for this task 

McClean noted that 'there is little political pressure to set about reform; it seems 

not to matter overmuch if the basic rules are increasingly indefen~ible.'~ 

The objective of the law should be to promote certainty and individuals' ability 

to understand and therefore to comply with the law; at the same time, some degree 

1 ~ n i c S u n L i w S & S h t p p i ~  ChIncvFay (1988) 165 CLR 197 at 255 ('Ckxnic'). 
2 J a m  Ha& I h m k  Ply Ltd v G n p  (1998) 45 NSWLR 20 at 41 and 43. 

3 Hqmab H& LtdvMztjkzdde [I9791 AC 508 at 537. 

4 &nic (1988) 165 CLR 197 at 255. His Honour was in particular referring to consideration 

of policy factors such as the costs of administering justice, judges' workload, delays, and comity 

between nations: see ibid at 253-4. 

5 David McClean, 'The Hague Conference's Judgments Project' in James Fawcett (ed) R $ m  

a d  Dezdqmm~ cjfPrimte Intmmtwnd Law (2002, OUP) at 270. 



of flexibility is required given the very diverse range of problems which occur in 

international disputes. As far as possible it is desirable for the law to be expressed 

in the form of clearly stated rules.6 This rninimises the scope for 'judicial 

chauvinistic opportunism',7 and promotes settlement. Rules are more accessible if 

they are stated in legislation than in case law; this also permits a clear statement of 

the purposes and objects of the rules which can be taken into account in 

interpreting the law. The principles should be enacted as primary, not delegated, 

legislation. If the principles are not in primary legislation, this diminishes their 

status, and may lead courts not to apply them directly, as occurred in Rmdt  v 

Zhurg8 

The law of jurisdiction should be contained in a single document which explains 

the purposes of the law, and contains an exhaustive statement of the circumstances 

in which the court is jurisdictionally competent, and of the circumstances in which 

the court may exercise its discretion to decline jurisdiction. The suggestions made 

in this chapter are generally suitable for all Australian jurisdictions, as the present 

rules of jurisdiction and the objectives of jurisdiction in each jurisdiction are similar. 

Of course each jurisdiction may have particular concerns which need to be taken 

6 Kenneth Davis, D k ~ k ~  Jwtia? (1969, Louisiana State University Press) at 28. 

7 Peter Nygh, Azmmmy in I m t d  Gmrndd;r (1999, Qarendon) at 170. 

* Regie N a d  d& Usim Rmult SA v Zbaq (2002) 210 CLR 49 1 ('Rmdt v Zbaq'), discussed 

on this point in Chapter Four at Part I11 A5. In Chapter Seven Part I11 A, I noted that the courts did 

observe the difference between the wording of the cross-vesting legislation relating to transfers of 

proceedings and the common law principle, which suggests that reforms to the law should be in 

primary rather than in delegated legislation. 
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into account? Jurisdiction under the F d y  LawAa raises distinct issues and is 

dealt with separately below. 

The substantive principles which I develop in this part are based on the analysis 

in previous chapters. Generally speaking they do not make major modifications to 

the existing law. They disallow the weaker grounds of establishing jurisdiction and 

clarify and limit the existing principles in various ways. This jurisdictional scheme is 

intended to show how the principles could be modified. 

The distinction between the existence and the exercise of jurisdiction should be 

retained, although there should be a higher level of coordination between the 

principles. The court should only treat itself as jurisdictionally competent where 

there is a substantial link between the dispute and the forum. This would mean that 

the court was necessarily an appropriate forum for resolution of the dispute. Even 

if the jurisdictional grounds are narrowed, it is likely that in many cases there will be 

alternative forums available and so a discretion to decline jurisdiction should be 

retained. The principle should be similar to the English principle of declining 

jurisdiction, which requires the court to stay proceedings where there is another 

available forum which is more appropriate than the local court. This principle is 

fairer to the defendant and permits the court to take into account the interests of 

foreign states. 

9 I do not intend to suggest that every jurisdiction within Australia ought to enact uniform 

jurisdictional laws. 



A. Pupose of ju~sdctionrtlp~nciples 

Jurisdictional legislation should comprehensively state its purposes. The purpose 

of the law of jurisdiction should be to ensure that cases are heard and determined by 

the most appropriate forum for the resolution of the dispute, whose orders are 

likely to be enforced so as to provide a real resolution of the parties' controversy. 

The principles should be clearly stated so that parties and the courts know in 

advance what the principles are and how they ought to be applied. The principles 

should recognise the need to dispose of disputes expeditiously and at a rni&num of 

expense and inconvenience to the parties. They should be based on an awareness 

that litigation on jurisdictional issues is likely to determine the dispute. The parties 

should be treated equally, and the court should be astute to guard against a possible 

misuse of its processes by either party. The principles should be based on the 

reasonable interests of the forum state and should accommodate the interests of 

foreign states. If the principles are narrowed in this way, it should mean that 

Australian judgments are likely to be enforced by foreign courts where that is 

necessary. 

Approach to interpretation 

In interpreting the jurisdictional rules, the courts should have regard to the 

purposes of the rules, as set out above. In particular, it is important for the courts 

to be aware of the scope for manipulation of legal principles in international 

litigation. This has to date largely been unchecked by the courts, although it distorts 

the law in ways that are presumably unintended, and which ought not to be 

tolerated even if they are intended. Manipulation can often amount to an abuse of 

the process of the courts which the courts have the power and the responsibility to 

prevent. This would require the courts to take a more active role than may be 



necessary in domestic litigation. For example, the court may have to disregard 

opportunistic claims made under local statutes, which appear to be made for the 

sole purpose of evading the enforcement of an otherwise effective derogation 

clause. 

B. Ordiazy  residence 

As a preliminary matter, the fundamental personal jurisdictional connection 

which I recommend is the place of ordinary residence. Ordinary residence is 

preferable to the other types of personal conne~tion.'~ Presence is too limited a 

connection; although it is simple and inexpensive for the plaintiff to ascertain and 

prove, it is too slight a connection and is likely to lead to jurisdiction being assumed 

in inappropriate cases. Citizenship does not necessarily indicate a real relationship 

between a person and a legal system, is infrequently used as a personal connection 

in private law, and does not indicate a connection to a specific State within the 

Australian federation. Domicile is expensive to prove, does not necessarily indicate 

a real relationship between a person and a legal system, and has become increasingly 

insignificant in international litigation.'' Ordinary residence implies both an actual 

and a realistic connection between individuals and legal systems.12 Insofar as 

consent is a desirable criterion for the assertion of judicial authority over individuals, 

10 The definitions of ordinary residence which I propose are similar or identical to the 

definitions used for the application of the Brussels I Regulation (which uses the term 'domicile'). 

The proposed Hague Convention on Jurisdiction and Judgments in Civil and Commercial Matters 

used habitual residence as the main default principle of jurisdiction. Ordinary residence is more 

often used in Australian legislation than habitual residence or domicile. For consistency, ordinary 

residence is preferred. 

11 Edward I Sykes and Michael C Pryles, Amtralidn Priwte Intemhnd Luw (316 ed, 1991, Law 

Book Compand at 346; Pippa Rogerson, 'Habitual Residence: The New Domicile?' (2000) 49 

Intemhnd a d  Gmprutize Luw Q u d y  86; Peter Stone, 'The Concept of Habitual Residence in 

Private International Law' (2000) 29 Adc-AnwicdnLuwRezkw342. 

12 A&mvCZzpeImhs&pk[1990]1Ch433at515. 



it may be inferred from the connection of ordinary residence, even if only at an 

abstract level. 

A natural person should be treated as ordinarily resident in the jurisdiction if they 

reside in the jurisdiction and the 'nature and circumstances' of that residence 

demonstrate 'a substantial connection' to the jurisdiction.13 The legislation might 

use a rebuttable presumption that this was established if the defendant had lived in 

the jurisdiction for a particular period of time. In exceptional cases, a natural 

person may be ordinarily resident in more than one place. This is much more likely 

in the case of corporations. Corporations which are incorporated or which 

rnaintain a substantial presence within the jurisdiction should be treated as ordinarily 

resident in the jurisdiction. Problems which plaintiffs have encountered in 

attempting to localise corporations should be addressed by effects jurisdiction. This 

could be achieved either by a general jurisdictional rule (for example, 'a defendant 

should be subject to jurisdiction if it directed its activities toward the forum and it 

was reasonablyforeseeable that this could have negative effects within the state') or 

by specific jurisdictional rules applying effects jurisdiction. I prefer the latter 

approach, which is expanded below in the context of rules for specific causes of 

action. 

C Exclusive juisdiction 

There are some circumstances in which the court possesses jurisdiction and that 

jurisdiction is regarded by the forum as being exclusive of the jurisdiction of other 

legal systems. There are also some circumstances in which the court regards a 

foreign legal system as having exclusive jurisdiction over particular subject matters. 

These circumstances should be clearly outlined in the principles. 

13 Cid]uris& am! J d e  Onler 2001 (US), SI No. 3929; Schedule 1, para 9(2). 



1. Exclusive jurisdiction of the local court 

Where the court has exclusive jurisdiction, the principles must make it clear that 

the court will always retain its jurisdiction. The first three of these grounds are 

similar to, although somewhat narrower than, grounds of exclusive jurisdiction set 

out in the Brussels I Regulation. 

a Jzmis- i n p m d r g  me% or yuin'qg in public regtsten 

This ground of jurisdiction should only apply in proceedings which would result 

in making of an order which would require entry in or correction of an entry in a 

public register. This would include disputes concerning the validity of entries in 

public registers, and disputes concerning the creation, transfer or recognition of 

rights in immovable property, including land and some intellectual property rights. 

This should not include associated claims which would not require any entry to be 

made or corrected in a public register, such as those which were disallowed in'~agi v 

BHP GI (No 2)14 and in  HE^+ H& Ltd vMz,@tzade.l5 

b. J z m i s a h o n  in @rg m i g  the cmsstith g C m p r a h  

The exclusive jurisdiction of the legal system in which a corporation or 

analogous entity was incorporated to resolve disputes concerning the constitution 

and dissolution of those entities, and the validity of decisions of those entities, 

should be specifically recognised. 

14 Dagi v BHP Co Ltd (No 2) [I9971 1 VR 428, in which trespass, nuisance and negligence 

claims based on proprietary or possessory rights were held to be not justiciable. 

15 H~pemh H d s  Ltd vMz&ade [I9791 AC 508, in which claims for conspiracy to trespass 

were struck out for want of jurisdiction. But now see s 30 Cid Jurisahb a d  Jzrdm Act 1982 

OJK). 



The exclusive jurisdiction of the legal system in which a judgment is to be 

enforced to deal with issues relating to enforcement should be recognised. 

It is necessary to recognise the effect that mandatory rules may have in 

international jurisdictional disputes. Parliament clearly has the ability to enact 

legislation which must be applied irrespective of the parties' intentions, and it is 

foreseeable that such legislation may be invoked in international disputes. If 

parliament decides that the state has a valid interest in ensuring the application of its 

rules in cases with international elements,16 then specific mandatory rules should be 

enacted which clearly state their intended application in international jurisdictional 

disputes.17 Legislation should only be given international mandatory effect in 

jurisdictional disputes where legislation clearly stipulates that is its intended effect. 

It is simple and inexpensive for the legislature to include such statements in 

legislation.18 The courts ought to interpret legislation strictly in order to encourage 

parliaments to express their intentions clearly. 

Determining the mandatory effect of case law rules and their implications for the 

assertion of exclusive jurisdiction is more difficult. Jurisdictional principles ought 

16 The legislature should ensure that the requirement of public international law that the state 

should only regulate matters where it has a real, substantial, and genuine interest is met. The 

legislature should be sure that the policy enacted in the legislation requires it to be given mandatory 

status for the purpose of determining international jurisdictional disputes. 

l7 Legislative counsel should be encouraged, as a matter of course, to include in the 

introductory sections of all legislation a clear statement as to its intended application, making it clear 

whether jurisdiction and choice of law clauses selecting foreign courts and law are effective. 

l8 Michael J Whincop and Mary E Keyes, 'Statutes' Domains in Private International Law: 

An Economic Theoryof the Limits of MandatoryRulesY (1998) 20 Sy&yLawR&435 at 445. 



expressly to address this difficulty, rather than leaving it to the courts to determine 

on the basis of a non-specific 'public policy' reservation. In particular, legislation 

should state in what circumstances the forum's equitable principles have mandatory 

effect. In my view it is not desirable for equitable principles always to be given this 

effect,19 but opinions will differ on this issue. There are some authorities which 

treat equitable principles as having mandatory effect. If this is so, it is necessary to 

ensure that a jurisdictional requirement is developed for equitable claims. 

The present Australian law does not discriminate between consumer and 

commercial contracts, or between employment and other contracts. It is necessary 

to respond to the difficulties that consumers and employees may experience relative 

to other types of litigants. It has been internationally accepted that 'economically 

weaker parties need protection."0 Insurance contracts do not require separate 

treatment; insureds who satisfy the definition of 'consumer' can rely on the 

consumer protection rules. 

There are two possible approaches to the enforcement of jurisdictional 

agreements in cases where it is likely that the weaker party would not have 

comprehended the implications of the agreements at the time of entry into the 

contract. The f i t ,  which is taken by the Brussels I Regulation, is to treat all 

contracts within the definition as being unenforceable against the weaker party. The 

second is to presume unenforceability, but to allow the business to rebut the 

19 Lee suggests appropriate limitations to the application of mandatory forum rules as being 

'the policy behind forum law', whether there is an 'intense' relation between the facts of the case and 

the forum and the effect of the defendant's behaviour within the forum: Stephen Lee, 'Restitution, 

Public Policy and the Conflict of Laws' (1998) 20 Unimizy$QtemhndLawRezieze,l at 9-10. 

20 Nygh, above n 7 at 138. 



presumption by showing that the agreement was not in fact colourable. The first 

approach is simpler and minimises direct litigation costs; the second is more 

accurate and offers the possibility of improving the contractual behaviour of 

consumers, employees and businesses?' While the second approach is attractive, 

particularly from a common law perspective, the first should be adopted as it has 

operated successfully in Europe. 

Consumers and employees should be able to enforce jurisdictional agreements, 

but they should only be enforceable against them if the agreement was entered into 

after the dispute arose22 and if the other party can show that they took reasonable 

steps to bring the existence of and the implications of the agreement to their 

attention prior to entering into the agreementy3 This principle should be 

mandatory there should be no exceptions to the enforcement of an agreement 

which a consumer or employee wishes to enforce, either in favour of the forum or 

of a foreign court. 

2. Exclusive jurisdiction of foreign courts 

The principles should clearly state the circumstances in which the exclusive 

jurisdiction of a foreign court is recognised. In such cases, the local court must not 

take jurisdiction. The present rules recognise that there are some circumstances 

where the local court lacks jurisdiction because a foreign court has exclusive 

jurisdiction over the subject matter of the dispute. The present law relating to 

21 This possibility should not be overstated. There is empirical evidence establishing that 

contracting parties routinely behave irrationally Melvin Eisenberg 'The Limits of Cognition and the 

Limits of Contract' (1995) 47 Sta$&d LuwR&211. 
22 That is, when its significance is much more likely to be understood. 

23 O ~ n i c  is a precedent for applying the forum's protective law to this issue in the context of 

consumer agreements: (1988) 165 CLR 197. 



jurisdiction over immovables is too wide and has been rightlycriticised. It would be 

better to rephrase these rules so that the exclusive jurisdiction of foreign courts was 

recognised where the proceedings would result in orders which, in order to be given 

effect, would require an administrative agency of the situs to make or correct an 

entry in a register which creates or is the authoritative record of rights in property. 

The exclusive jurisdiction of foreign courts to deal with matters concerning the 

constitution and validity of decisions of corporations, and the enforcement of 

decisions, should also be recognised. 

The courts lack jurisdiction to deal with proceedings which have the purpose of 

enforcing the governmental interest of foreign states. This exception to the courts' 

jurisdiction should be narrowly construed. Whenever the court has to consider the 

application of foreign law, it potentially affects the enforcement of foreign 

governmental interests, particularly if the law in question is unsettled or complex. 

The courts should not be too reluctant to take jurisdiction unless the governmental 

interest is very clear. In Renadt v 215~15% the majority suggested that if an issue arose 

about whether an action in tort should be maintained in Australian courts as a 

matter of public policy, that this should be determined on an application for a stay 

of proceedings.24 I strongly oppose retaining an unlimited public policy reservation; 

the specific concerns which a court might have in giving effect to foreign law should 

be articulated in principles which explain when a court will not take jurisdiction. 



It would be appropriate to make it clear that the exclusive jurisdiction of foreign 

courts in such cases would be acknowledged for the purposes of recognition of 

foreign judgments.25 

D. Submissions 

The court should have jurisdiction over a defendant who submits to the 

jurisdiction of the court, for example by entering an unconditional appearance. 

Similarly, the court has jurisdiction over plaintiffs who have submitted to the 

jurisdiction by commencing proceedings over any related cross-claims that the 

defendant may bring. These may be justified as exercises of autonomy. 

Subject to the application of mandatory forum rules, including specific 

jurisdictional principles protecting consumers and employees, as discussed above, 

contractual submissions to jurisdiction should be enforced. There are multiple 

justifications for this: it enhances predictability and certainty and therefore business 

planning, it simplifies judicial decision-making, it is a commonly accepted basis of 

jurisdiction in many legal systems and is therefore unlikely to cause offence to other 

systems, it is consistent with the dominant political ideology in Australia, and it is 

likely to rninirnise both public and private costs. It is also consistent with the 

proposed Hague Convention on Exclusive Choice of Court Agreements, which may 

become part of Australian law. 

A contractual choice of forum should be presumed to be exclusive unless the 

agreement clearly specifies the contrary. The law should state the grounds of formal 

validity as requiring the choice to be in writing or evidenced in writing, to arise from 

25 A detailed discussion of the recognition of foreign judgments is beyond the scope of this 

thesis, but the implications for the recognition of foreign judgments arising from these proposed 

reforms to the principles of jurisdiction are briefly outlined in Chapter Nine at Part IV B. 



the course of dealings between the parties, or to be consistent with the usual 

practices in the relevant industry. 

The putative proper law of the agreement should govern the substantive validity 

of the choice. The only role for forum law in determining the validity of the choice 

should be in special cases where the mandatory law of the forum would prevent 

enforcement; for example in the case of consumers and employees. It may also be 

desirable to develop mandatory rules to ensure that the contractual choice 

represented a real agreement between the parties. 

To what matters should the choice apply? There are two possible responses to 

this. The first is taken in the New South Wales Court of Appeal's decision in Francis 

Trad Maheti% v Virgin Ahntic Aimzy.26 Where the litigation arises out of the 

relationship represented formally by the contract, then the contractual choice should 

govern. Gleeson CJ thought this was likely to reflect the parties'  intention^.^' The 

second is to permit the plaintiff to rely on non-contractual causes of action, as being 

outside the scope of the jurisdictional agreement.'* This has also been justified by 

reference to the parties'  intention^.^^ Permitting a plaintiff to avoid the forum 

choice by claiming for a non-contractual cause of action is consistent with party 

autonomy in domestic litigation, but has the potential to sanction manipulation of 

international disputes to the disadvantage of the defendant. 

In my opinion, the first response is better. The only exception should be if 

mandatory law applied - that is, if local legislation specifically stated that it was 

26 Fru~TrudMu&~qPtyLtdvVirginA~~Ai~Ltd(l996)39NS7JVZR160at165. 

27 Ibid. 
28 E.g. Lamilaex (Awtrd&$ v C o e M u ~ ~ ~ g C o [ 1 9 9 8 ]  ATPR41-610. 
29 Hi-Fert Pty Ltd v&kqMurit im ~~ Inc(No 5) (1998) 90 FCR 1 at 6. 



applicable notwithstanding an otherwise effective choice of foreign courts. The 

courts should be exceedingly wary of permitting the plaintiff to avoid a contractual 

choice of forum by invoking non-contractual causes of action. Parties should be 

encouraged to express their actual intentions about the effect they intend 

contractual choices of forum to have for non-contractual causes of action. The 

courts would create an incentive to do this if they strictly enforced contractual 

choices by applying them to all claims which arose out of the relationship formally 

represented by the contract unless the wording of the clause expressly stated that it 

did not apply to non-contract claims. It is simple and inexpensive for the parties to 

make such a provision in their contracts. 

E. Defaultmles 

Default rules of jurisdiction only need be considered if none of the above 

grounds are satisfied. These must also be based on a strong connection between 

the dispute and the forum. If they are not, it is likely that the court will decline 

jurisdiction, and that the rule infringes public international law. There will be some 

exceptional cases in which the connections are weak but there are other interests at 

stake which may justify taking jurisdiction. 

There are three general criteria which should indicate a strong connection 

between the forum and the cause of action. The first is where the governing law is 

local law. Assuming robust and defensible choice of law rules,3' this shows a strong 

. .  . 
state interest in regulating, and will mullrmse both public and private costs, 

3O This issue is beyond the scope of this thesis. 



including error costs?' The second criterion is where the activities (including 

omissions) which have given rise to the dispute occurred within the forum The 

first and second criteria are likely to be related. For example, the governing law in 

tort is the law of the place where the tortious act or omission occurred;32 the place 

. . 
of performance is relevant to determmmg the governing law of the contract in the 

absence of an express ch0ice.3~ The third criterion is where effects of activities 

occurring outside the forum were felt within it. This should be confined by a 

requirement of reasonable foreseeability. If an activity occurred outside the 

jurisdiction but was directed toward the forum such that it was reasonably 

foreseeable that this would have negative consequences within that state, this 

indicates a strong connection with the forum. The second and third criteria are 

consistent with limitations imposed by public international law. The third is 

suitable, if not essential, for dealing with problems of foreign parties interacting with 

Australians through the medium of the Internet. 

There are other justifications for asserting jurisdiction. For example, there are 

good arguments for giving effect to the parties' implied bilateral choices, such as 

permitting contractual jurisdiction to be taken if the parties had expressly chosen 

the law of the forum as the governing law of the contract. There are also some 

cases in which there will be an insubstantial connection between the forum and the 

dispute but there are other state interests which may warrant assertion of 

31 Error costs are the public costs of incorrect decisions: Richard A Posner, 'An Economic 

Approach to Legal Procedure and Judicial Administration' (1973) 2 Jd cf Lq& S& 399, 

discussed in Chapter Six at Part I11 C. 
32 Rmdt v Z h ~ g  (2002) 210 CLR 491. 

33 Akaiv~Peq0k'sImmmCbInc(1996)188CLR418at437('Akai). 



jurisdiction, such as protection of personal injuries plaintiffs, consumers and 

employees. 

Below, I suggest specific jurisdictional principles for application in different types 

of litigation. These principles are not intended to be comprehensive but indicative 

of the types and strengths of connections which should be required. 

1. Contract 

The court's jurisdiction could be justified in three circumstances. The first is 

where the parties have expressly chosen the law of the forum as the governing law. 

As discussed above, this does not necessarily indicate a strong objective connection 

between the dispute and the forum. If that were regarded as problematic, additional 

connections of the residence of either party, place of performance, or place of 

making the contract could be required. The second circumstance is based on the 

location of the contract, and would give jurisdiction if the forum were the place, or 

one of the places? for performance of the contract. In order to ensure 

correspondence between the jurisdictional principle and the choice of law rule, it 

would be possible to strengthen this jurisdictional ground by requiring in addition 

that either pany was resident within the jurisdiction, or that the contract was made 

within the jurisdi~tion.3~ The first two bases of jurisdiction in contract disputes can 

be justified on the ground that they identify the parties' implied choice of forum, by 

analogy to the methods used to identify an implied choice of law in the absence of 

an express ch0ice.3~ The third basis would give the court jurisdiction where the 

34 In which case, it should be necessary to show that the performance which was required 

within the forum was a substantial part of either or both parties' contractual obligations. 

35 Akdi (1996) 188 CLR 418 at 437. 

36 In the absence of an express choice, the issue is whether there is an implied choice of law (a 

choice of forum is a 'weighty' but not dispositive indication of this: Cbnpagnk &Ammmnt Mdritim 



defendant had directed substantial activity closely associated with the contract 

toward the forum, and it was reasonably foreseeable that the defendant's activity 

could cause loss within the forum. 

The consumer and employee should have a choice of forums, which must be 

connected to the parties or the subject of the dispute. Consumers and employees 

ought to be given the choice of litigating in the place in which they are ordinarily 

resident, in the place most closely connected with the consumption or employment 

relationship (the places where goods or services were supplied and the place or 

places where the employee performed their obligations), or in the place or places in 

which the business or employer is ordinarily resident. The other party should only 

be able to take proceedings in the place where the consumer or employee is 

ordinarily resident. 

2. Tort 

The three permissible grounds for jurisdiction depend on a territorial connection, 

effects within the forum, or a combination of the two. First, the court should have 

jurisdiction if the ton occurred within the forum. This is consistent with the choice 

of law rule. Second, the court should have jurisdiction if the ton was caused by the 

activities of the defendant outside the forum which were directed to the forum if it 

was reasonably foreseeable that those activities could cause injury or loss within the 

forum. Third, the court should have jurisdiction where the plaintiff suffered some 

SA v Chpagie T h k  de Naugtion SA [I9711 AC 572 at 596; (1988) 165 CLR 197 at 224- 

5. If there is no implied choice, then the court identifies the legal system with the closest and most 

real connection to the contract (parties' residences, and places of performance and formation are 

relevant): Akai (1996) 188 CLR 418 at 437 and 440. 



tortious injury or loss within the forum, but only if the plaintiff was ordinarily 

resident in the forum. This rule recognises the state's protective responsibility for 

local plaintiffs, as well as ordinary residents' entitlement to accessing the courts, as 

members of the forum community and in return for their contribution to the 

re~enue.~' The third basis of jurisdiction is controversial. 

Briggs has argued that all non-contractual wrongs should be treated in the same 

way for choice of law purposes.38 This might also be applied to jurisdictional rules. 

Given the evident special concern for personal injuries plaintiffs, it may be 

necessary to enact a broader basis of jurisdiction for such plaintiffs who cannot 

satisfy any of the tort grounds of jurisdiction if they can show that they would be 

unable to pursue their claim because of financial or physical disabilities, or if they 

Gould not receive a fair trial in the foreign court. This ground of jurisdiction is 

controversial, as it will only be relied on in cases where the connection to the forum 

is weak 

3. Statute 

The court should have jurisdiction to deal with statutory claims if the statute 

applies to the relevant activity or omission of the defendant. It is preferable that a 

strong jurisdictional connection appropriate to the type of regulation intended be 

imposed in the statute itself. However, many statutes do not do this and therefore a 

general jurisdictional principle is required. This should require that the act or 

37 J a m  Ha& I&& Pty Ltd v G n p  (1998) 45 NSWLR 20 at 41 and 43. 
38 Adrian Briggs, 'Choice of Choice of Law?' [2003] Lloyd's Marih'm a d  Cormrwcial Law 

@ndy  12 at 32. 



omission of the defendant which is the basis of the plaintiff's complaint either 

occurred within the jurisdiction, or occurred outside the jurisdiction but had 

reasonably foreseeable effects within the jurisdiction which amounted to a breach of 

the statute.39 

4. Equity 

It is arguable that equitable principles have mandatory application.'+0 If so, strong 

jurisdictional rules are required. The court should have jurisdiction over equitable 

claims where the acts or omissions of the defendant which are the subject of the 

controversy occurred in, or were directed to, the forurn, and it was reasonably 

foreseeable that they would have negative effects within the forum It m y  also be 

necessary to require that the defendant is ordinarily resident in the jurisdiction.'+* 

5. Property 

The court should have jurisdiction in proceedings where the property which is 

the subject of the dispute is situated within the forum. This is justified by public 

international law and a concern to ensure efficacy of the court's orders. 

6. Exceptional bases of jurisdiction 

The court should have jurisdiction if the defendant is ordinarily resident in the 

jurisdiction. As in the proposed Ehgue Convention on Jurisdiction and Judgments, 

this rule should not have priority over the other rules of jurisdiction. The burden of 

defending proceedings can be justified because of the presumed benefits which the 

39 It should not be necessarythat the breach of the statute per se was reasonably foreseeable. 

40 See Chapter Four, Part I A2b. 
41 Several authorities suggest that local equitable principles only apply to members of the 

forum community B&h Sotdh A+ Cb v Gnrpnhid de M q i d q v e  [I8931 AC 602 at 626. This is 

best identified by ordinary residence: United Stdter S+ Cqtnnution v Hapital P& IYZOX&YUL 

Ry Ltd [I9821 2 NSWLR 766 at 798. 



defendant has enjoyed by virtue of her or his ordinary residence in the jurisdiction, 

presumed reasonable expectations of the defendant, and because litigation in one's 

home forum is cheaper and more convenient than litigation elsewhere. This ground 

of jurisdiction may be required in order to provide a forum for plaintiffs injured by 

Australian multinational corporations in their foreign a~tivities.~~ 

Consideration ought to be given to the possibility of introducing a jurisdictional 

principle directly addressing the assertion of jurisdiction over corporations within 

corporate groups. If parent and subsidiary corporations are economically integrated 

such that they form a single common enterpri~e;~ jurisdiction over one could be 

used as the basis of jurisdiction over the other.# This ground of jurisdiction would 

certainly be controversial, but it has been suggested that several recent English cases 

are not incompatible with an acceptance of enterprise-based liability in international 

cases.45 

7. Impermissible grounds of jurisdiction 

Some existing grounds of jurisdiction should be repealed for failing to 

demonstrate a satisfactory justification for the assertion of judicial authority. These 

include the place where a contract is made, the mere presence of either party within 

42 J a m  Ha& I&& Ry Ltd v O/ip (1998) 45 NSWLR 20 at 43. 

43 Philip Blurnberg, 7 k M u l t i m t d  -to GqmateLaw(l993, OUP), ch 11; JJ Fawcett, 

'A New Approach to Jurisdiction over Companies in Private International Law' (1988) 37 

I n t e m d  a d  Chpurati'Le Law Q u d y  645 at 654 and 664; Lea Brhayer and Kathleen Paisley, 

'Personal Jurisdiction and Substantive Legal Relations: Corporations, Conspiracy, and Agency' 

(1986) 74 Cdifomid Law Reziew 1 at 30-1. This suggestion was rejected by the English Court of 

Appeal in A&m vC1.l. I&& [I9901 1 Ch 433 at 532-9. 

44 PT Muchlinski, M u l t i m t d  Entwpriser a d  the Law (1995, Blackwell) at 328. 

45 Peter Muchlinski, 'Corporations in International Litigation: Problems of Jurisdiction and 

the United Kingdom Asbestos Cases' (2001) 50 Intemtbd a d  Gwpurati'~e Law Q u d y  1 at 23, 

referring to L ubk v Gpepk [2000] 1 WLR 1545 and Chmdly v R n  Cgwration Pic [I9981 AC 854. 



the jurisdiction, and the place where injury is suffered in consequence of a tort 

wherever occurring in the absence of any other connection to the forum. The Rules 

of the Federal Court permit assertion of jurisdiction on the basis that breach of an 

Act wherever occurring has caused loss within the jurisdiction; this should be 

repealed. As outlined above, at least it should be necessary to show that the loss 

within the jurisdiction was a reasonably foreseeable consequence of the defendant's 

action or omission. 

In family law, the choice of law rule for almost every issue is that the law of the 

forum When the choice of law rule selects forum law, the rules of 

jurisdiction become more important as they are the only way of ensuring that forum 

law is applied to appropriate problems.4' Strict jurisdictional rules are ne~essary.4~ 

However, many litigants in family disputes lack the financial resources to litigate in 

foreign jurisdictions, and the consequences of denying jurisdiction may be to deny 

people the ability to get on with their lives. Jurisdiction might be permitted in 

exceptional cases even though the connection to the forum is quite weak. 

The existing grounds of jurisdiction in family matters are presence, ordinary 

residence, domicile and citizenship. Presence is an insufficient ground of 

jurisdiction in any event, but it is even more objectionable in family litigation 

46 See s 42 Farmly LawAa 197.5 (Cth) which has been interpreted as a choice of law provision. 

Subsection 42(2) permits the courts to refer to 'principles of private international law' where that is 

required under the Mamdge ACT 1961 (Cth). The provisions of the Mamdge ACT are relevant to the 

issue of validity of foreign celebrated marriages. 

47 At c o m n  law, jurisdiction in family cases depended on domicile. Thus, although the 

governing law was the law of the forum, because of the jurisdictional rule, it was only applied to local 

domiciliaries . 
48 The alternative course is to refom the choice of law rules for family issues, but such a 

proposal is beyond the scope of this work 



because it effectively determines choice of law. Domicile and citizenship, as 

explained above, do not improve on ordinary residence. If the plaintiff must rely on 

either domicile or citizenship because ordinary residence cannot be dernonstrated, 

this suggests that neither party has a real connection to Australia and jurisdiction 

ought to be declined. Ordinary residence is the best of the personal connecting 

factors for establishing jurisdiction in family disputes. 

There should be two main jurisdictional grounds in family law. The first should 

be that the court has jurisdiction if one of the parties is ordinarily resident in 

Australia and Australia is one of the places where the parties' relationship was 

identified by reference to some set proportion of the total time the parties 

were married, say 30%. Second, the court should have jurisdiction if one of the 

parties is ordinarily resident in Australia and the incidents of the parties' relationship 

- the dependent children of the relationship or a substantial amount of the 

matrimonial propefl - are in Australia. These grounds would ensure a real 

connection between the dispute and the forum, which should justify application of 

local law. 

There should be two exceptional grounds of jurisdiction in family cases. The 

ordinary residence of the defendant, which I argued above should be a default basis 

of jurisdiction in other cases, should suffice. Exceptionally, the ordinary residence 

of the plaintiff should suffice but only if the plaintiff can show that they would 

49 Hway v H q  (1996) 185 CLR 571 at 580 ('Hemy'); Gmny vGmny (1998) 23 Fam LR 105 

at 137-8; and F&- Wumn vMcElrutb (2000) 26 Fam LR 169 at 195. See also s 104(3)(b) and 

104(3)(e)(u) FunidyLuwAd 197J (Cth). 

Hway (1996) 185 CLR 571 at 580. 



suffer substantial financial, physical or other difficulties5' if they were obliged to 

litigate in a foreign forum and that they would be prejudiced if they were therefore 

denied the relief that they In cases when the ordinary residence of either 

party is relied on to give the court jurisdiction, the law of the forum should not be 

applied as the law of the cause. Accordingly reform to the choice of law rules 

would be required to deal with these two jurisdictional grounds. 

G Decfim'ngjutrs&ction 

International litigation covers a wide variety of cases. Although it is possible to 

restrict the number of cases in which the court is likely to be inappropriate by 

tightening the grounds on which jurisdiction can be established, there will still be 

cases which could be heard in more than one forum. It is necessary to preserve the 

court's ability to decline to exercise its jurisdiction. 

1. Declining jurisdiction when there is a contractual forum agreement 

A specific principle for declining jurisdiction should apply if the parties have 

submitted to the jurisdiction either of the forum or of a foreign court. The 

arguments for upholding jurisdictional agreements are the same, whether the clause 

submits to or derogates from the jurisdiction, so the same principle should apply to 

both cases.53 In the absence of an effective mandatory rule requiring the court to 

51 For example, if the wife would suffer gender discrimination if obliged to litigate in the more 

appropriate forum. 

52 For example, if they were unable to marry again. 

53 Under the present law, there is no specific principle which applies to declining jurisdiction 

where the parties have contractually submitted to the jurisdiction of the forum court. In practice the 

courts apply the principle applicable to cases where there is no contractual submission. In England, 

the same rules are applied to enforcement of derogation and prorogation agreements: D& v 

A m  Inc [2002] 1 All ER 749. 



retain or decline jurisdiction, the courts should only permit one party54 to depart 

from their contractual submission in exceptional circumstances. In Akai, the High 

Court held that derogation clauses 'may' not be enforced if they offend 'the public 

policy of the forum, whether evinced by statute or declared by judicial decision.'55 I 

have argued above that only forum lam which expressly state their mandatory 

effect in international jurisdictional disputes should be effective to override 

contractual submissions. The courts should not otherwise invest a law with 

mandatory effects. Bell convincingly argued that the only factor which should be 

permitted to override an otherwise effective choice of forum is where the defendant 

can show that they will 'be unlikely to get a fair trial' in the selected forum whether 

'for political, racial, religious or other reasons'.56 This should operate as a truly 

exceptional principle. In addition, the courts should be responsive to multi-party 

litigation, in which case, if all parties are not bound by the jurisdictional agreement 

and a forum other than that contractually selected is the more appropriate forum, 

the court should in exceptional cases not enforce the jurisdictional agreement.57 

2. Declining jurisdiction when there is no contractual forum agreement 

The extent of the discretion q d  the relevant factors to be taken into account 

should be precisely outlined in legislation.58 As I demonstrated in Chapters Four 

S4 If both parties wish to abandon their contractual agreement, that is, neither wishes to 

litigate in the selected f o m ,  the courts should not enforce the agreement. 

55 Akui (1996) 188 CLR 418 at 445. 

56 Andrew Bell, Forum Sbqpirg a d  V m  in Trummtkd Litzgtion (2003, OUP) at 328, 

quoting 7he E.h$ikm [l970] P 94 at 100. 

57 Donohw v A m  Inc [2002] 1 All ER 749; Boqgm @bore SA v CZwpidn Sbzppirg Co (Nar 

1,3,4 a d  5) [I9981 1 Lloyds Rep 461. 

58 Cf JJ Fawcett, 'Trial in England or Abroad: The Underlying Considerations' (1989) 9 

afrd Jd cf LC@ St& 205 at 227, arguing that 'the best way of rationalizing the law in 



and Five, in practice the Australian test is similar to the English test, as the courts 

compare the local and foreign f o m .  The tests are different in that the Australian 

test places a much heavier burden on defendants than the English test. The English 

test is superior to the Australian test as it recognises and gives weight to the interests 

of the defendant and of foreign states." It operates successfully in England and 

ought to be adopted in Australia. It should apply in all civil litigation matters, 

including commercial and family disputes .60 

The court should have the power to decline to exercise its jurisdiction if the 

defendant demonstrates on the balance of probabilities that there is another 

available forum which is more appropriate than the local court. The courts should 

not have the ability to decline jurisdiction when there is no other available forum. 

In determining whether there is another available forum, the court should not take 

into account differences in the procedural or substantive laws applicable in each 

court. For example, the fact that the English court would not give relief for breach 

of the T r d  Pr& Act does not mean that the English forum is unavailable unless 

the plaintiff's only real claim arises under this legislation. 

This test requires a comparative analysis which complies with the present 

practices of the courts. In determining which court is more appropriate to resolve 

the dispute, the court should undertake a balancing exercise and should in particular 

take into account, in decreasing order of significance: 

[declining jurisdiction] is . . . to concentrate on . . . underlying policy considerations. The courts are 

after all exercising a discretion and there is no necessity to have rules or even principles.' 

59 RmdtvZha~(2002) 210 CLR491 at 524 (Kirbyfl and at 565-6 (Callinanfl. 

60 With the exception of matters concerning the welfare or care of children. 



which court can most effectively and completely resolve the issues in 

dispute.61 This should be the dominant purpose of the jurisdictional rules; 

accordingly this factor is very important. It should include a consideration 

of the enforceability of the orders of the court in the place where the 

judgment would have to be given effe~t.6~ It might also be relevant to 

consider potential delays in securing a hearing in each court, and the specific 

expertise of each court in the type of pr0ceedin~.6~ 

Whether either party would face serious difficulties in litigating in the 

relevant forums. For example, if the plaintiff is gravely ill and physically 

unable to travel to a foreign forum, or if the plaintiff is unlikely to get a fair 

trial in the alternative To reflect accurately the courts' practices, 

the principle should state that this is a very significant factor in personal 

injuries claims. 

Where the majority of activities giving rise to the controversy occurred. In 

the case of family and contract litigation, a relevant factor would be where 

the parties' relationship was ~entred.6~ 

The applicable law in each forum. If both courts would apply the same law, 

the court of the legal system whose law would be applied is likely to be the 

61 Hway (1996) 185 CLR 571 at 592. 

62 Ibid. C f  Martin Davies, 'Time to Change the Federal Forum non Conveniens Analysis' 

(2002) 77 TAW LawReziew309 at 351 arguing that 'this factor should properlyplay little or no part 

in the forum non conveniens analysis.' 

63 These factors are referred to in determining whether a transfer should be ordered in intra- 

Australian litigation: Damon v Buker (1994) 120 ACTR 11 at 25. They are likely to be more 

controversial in international proceedings. 

b4 S p z L d  Muritim Cbp~atiOY1 v Chlssdex L td [I9871 AC 460 at 478 ('SpzL&). 

65 Hway (1996) 185 CLR 571 at 592. 



more appropriate forum. If each court would apply their own law, this 

factor should be given little weight. 

The relative financial burden of litigating in each forum on each party:6 

Black J of the United States Supreme Court noted that in the case of small 

and moderate claims plaintiffs 'frequently could not afford the cost of 

bringing an action in a foreign forum - thus in effect making the [defendant] 

j~d~ment-~roof. '~ '  This factor should be taken into account in determining 

whether litigation would proceed in a foreign forum, if local proceedings 

were stayed. This factor should be given particular weight in personal 

injuries, consumer, and employment disputes. 

Whether either party would face serious difficulties - not mere 

inconvenience - in compelling the production of important evidence in 

either forum. This should not be easily satisfied. 

It should be difficult for a defendant who is ordinarily resident in the forum to 

show that there is a more appropriate court available. The court should not give 

weight to the plaintiff's unilateral choice of forum; advantages to the plaintiff of 

proceeding in the forum or to the defendant of proceeding in the alternative forum; 

the location of evidence, with the exception of the situation referred to above; or 

differences in the substantive or procedural laws applicable in each court. 

According to the English principle, the court may retain jurisdiction even if there 

is another more appropriate forum, if 'there are circumstances by reason of which 

justice requires' that proceedings not be stayed? I have tried to take this factor into 

66 Rmdt v Z h ~  (2002) 210 CLR 491 at 550 and 569; Hmy (1996) 185 CLR 571 at 592. 

67 M&vI~tumZlL~Imwam~y355US22Oat224(1957). 

68 Spdiddz [I9871 AC 460 at 478. 



account in formulation of the grounds for establishing and declining jurisdiction. 

However, it may be wise to retain this as an exceptional ground for retaining 

jurisdiction. 

If there are proceedings pending in another forum which are substantially similar 

to, and commenced before, proceedings in the forum there should be a strong 

presumption in favour of staying or suspending local proceedings. 'This 

presumption should be more easily rebutted where foreign proceedings are not for 

substantive relief but are for a declaration for non-liability. If local proceedings 

were further advanced than foreign proceedings and if the parties had incurred 

substantial expenses in preparing for the local proceedings,69 the presumption 

should be more easily rebutted, especially if the plaintiff to foreign proceedings was 

not actively prosecuting their claim in the foreign forum. In determining the extent 

of similarity between proceedings in the two forums, the courts should consider the 

substance and not the form of the proceedings. The majority in Hemy stated that 

differences in procedure, substantive law, and remedies are to be expected in 

different legal systems.70 The mere fact of a difference in any of these aspects - for 

example, the availability of exceptionally generous exemplary damages in one forum 

- should not justify retention of jurisdiction. 

69 H e q  (1996) 185 CLR 571 at 592. 

70 Ibid at 591-2. 



Some reforms to the procedural rules associated with international litigation are 

required. The plaintiff should be required to seek leave of the court before serving 

process out of the jurisdiction. This is warranted, given the costs incurred following 

the assertion of jurisdiction and the ease with which plaintiffs can manipulate the 

jurisdictional principles in their favour. If the plaintiff is not required to seek prior 

leave, the defendant is subjected to cost and inconvenience, even if it is not likely 

that the court has or will exercise its jurisdiction. On an application for leave to 

serve out, the plaintiff should have to establish that there was a good arguable case 

that the cause of action came within one of the grounds permitting service out, that 

the local court was likely to be the more appropriate forum, and that there is a 

serious issue to be tried on the merits of the plaintiff's claim." 

In England and in the United States commentators and judges have 

acknowledged that jurisdictional disputes are often outcome-determinative. The 

High Court in Rmdt v Zhdx accepted that jurisdictional disputes were likely to be 

lengthy and complex.72 Applications to set aside service and to stay proceedings, in 

which the defendant seeks to persuade the court not to exercise its jurisdiction, 

should not be treated in the same way as many other interlocutory applications, 

which are intended to expedite and facilitate preparation for substantive hearings. 

71 S m u 7  Fa7 E a t  Ltd v Bunk MuAuzi J& Ishm' Iran [I9941 1 AC 438. This proposal is 

consistent with the requirements for an application to set aside service or to stay proceedings under 

the rules of court identified in Agr v Hyk (2000) 201 CLR 552 at 575. In  Voth the High Court 

pointed out that in applications for leave to serve out it makes sense to determine whether the court 

would subsequently stay its proceedings if leave were granted: (1990) 171 CLR 538 at 563-4. 

72 Rmdt vZhdxg (2002) 210 CLR 491 at 519. 



Although these applications are clearly interlocutory in character, as they do not 

finally determine the substantive rights and obligations of the parties, they are not 

akin to simple procedural hearings. They are more akin to interlocutory 

applications such as applications for interim injunctions and for the appointment of 

a provisional liquidator. It is necessary to recognise that the hearing is likely 

seriously to affect the positions of the parties. Accordingly, the courts should not 

promote a summary approach to hearing and determining these matters. The 

direction to that effect by the majority in VosN3 should be repealed by legislation. 

Courts should as a matter of course be required to give full reasons for their 

decisions. There should be no particular limitation on the availability of appeals, or 

on the responsibility of the appellate court to review the decision of the primary 

judge. 

In this chapter I have recommended certain reforms in order to ensure that the 

Australian law of jurisdiction operates effectively and takes into account the valid 

interests of the local and foreign states and of both parties. I have recommended 

that this reform be undertaken by parliaments, and that the law should be contained 

in primary legislation which comprehensively addresses all aspects of jurisdiction. 

The overall structure of the Brussels I Regulation is a good model, as it makes clear 

the roles of and relationship between mandatory law, contractual forum choice and 

default rules. It is desirable to express the law concisely and in a single document, 

as the Brussels I Regulation does. 



Australian jurisdictional legislation should specdy circumstances where the forum 

regards itself as having exclusive jurisdiction and those in which it will respect the 

exclusive jurisdiction of another legal system These should only apply in 

exceptional cases. If the litigation does not fall within the exclusive jurisdiction 

provisions, the legislation should require that the courts uphold bilateral contractual 

selections of forum. The legislation should supply default jurisdictional principles 

which require a strong connection between the dispute and the forum, unless the 

litigation involves another important issue of state interest which must be 

vindicated. Unlike the Brussels I Regulation, I recommend that the discretion to 

decline jurisdiction should be retained, but should be recast so that requires 

jurisdiction to be declined if there is available a more appropriate forum. Relevant 

factors to that decision should be set out in the legislation. Several procedural 

changes to the law are also recommended in order to reflect the importance of 

jurisdictional challenges to the overall disposition of international disputes, and 

hence to the parties. 







Chapter Nine 

Conclusion: A Critical Analysis of Jurisdiction 

In international litigation, jurisdiction has been treated as though it were inferior to 

choice of law in practical and theoretical importance. It has been perceived to have a 

mainly procedural function. For these reasons, it has been the subject of little academic 

attention in Australia. It is now accepted that jurisdictional disputes have a decisive 

effect on the overall resolution of international disputes, and that few instances of 

international litigation are pursued beyond the jurisdictional stage. It is clear from a 

cursory review of recent volumes of the Commonwealth Law Reports that jurisdiction 

has supplanted choice of law in practical importance. 

The purpose of this thesis has been to submit the law and practice of international 

jurisdiction to sustained critical analysis. This analysis shows that the law suffers from 

many defects which appear to be the result of its patchwork development and of the lack 

of a general conception of the whole area of jurisdiction and the interrelationship 

between its various parts. The defects in the law are due also to a lack of consideration 

of and consensus on the objectives of the law and how they should be realised. The 

courts are understandably reluctant openly to consider whether and how they ought to 

recognise, balance and give effect to state and private interests. In applying the principles 

of jurisdiction, some defects are addressed, as the courts can give effect to some of the 

interests which the principles neglect, but other defects are compounded. For example, 

the principle of forum non conveniens gives very little guidance by which one might 

determine whether particular proceedings will be stayed. In applying that principle, the 

405 



courts often do not make it clear which factors are important in deciding whether the 

court is clearly inappropriate. 

The purpose of the analysis was to determine whether the principles were suitable to 

their task, and in doing so to identdy the objectives which should motivate the principles 

and the courts' practices. The objectives were identified by reference to interests of the 

forum, the parties, and other states. Jurisdictional decisions clearly affect these interests. 

The principles and the way in which they are applied take some of these interests into 

account. For example, the courts give effect to forum state interests such as in making 

the courts generally available, the parties' interests such as in protecting plaintiffs in 

personal injuries cases, and foreign state interests such as in regulating rights in 

immovable property located within the territory of those states. The focus of this 

analysis has been on idenufyrng and evaluating the legitimacy of various state and private 

interests which influence jurisdictional principles and practices. 

The thesis has highlighted several factors which influence jurisdiction in international 

disputes which are often overlooked. These include domestic constitutional doctrines 

and the adversarial model of legal process. The law of jurisdiction in international 

litigation and the way in which it is applied makes little sense without understanding the 

impact of these factors. Constitutional doctrines and the adversarial model of process 

are designed to operate within a single legal system. The uncritical translation of these 

doctrines and this model of litigation from domestic to international contexts has 

particular consequences, which should be anticipated and addressed. This thesis also 

addresses the lack of consistency between jurisdictional principles and their application 

by the court, which is important to understand how international jurisdictional disputes 

are actually resolved. 



Jurisdiction is determined by ascertaining first whether the court is jurisdictionally 

competent, and second, whether the court will in its discretion decline to exercise its 

jurisdiction. In every instance of international litigation, there are a number of forums 

open to the parties. One might have expected that the principles would acknowledge 

this by taking a modest and cosmopolitan approach to the assertion and exercise of 

jurisdiction, which recognises the existence and relative appropriateness of other forums, 

but that has not been the case in Australia. 

Jurisdictional competence is mainly determined by service out under the rules of court 

and by contractual submissions to the forum. These principles are discussed in Chapter 

Three. The rules treat the courts as competent in a wide range of cases which has 

gradually expanded since these rules were first enacted in the mid-nineteenth century. 

While that competence may often technically be justified, for example on the basis of a 

territorial connection between the cause of action and the forum, some of the 

connections are tenuous, and demonstrate an expansive attitude to the court's 

jurisdictional competence in international disputes. The courts also accept submissions 

to its jurisdiction by the parties, in which case no nexus need be shown. This basis of 

jurisdiction has been shown to be legitimate, not least because it is acceptable to many 

other legal systems. However, permitting the parties to invoke the courts' jurisdiction by 

submission has financial consequences for the state, which the present rules do not take 

into account. 

In declining jurisdiction, discussed in Chapter Four, the High Court in Akui was 

unusually candid in its acknowledgment of its perception of its constitutional 

responsibility to preserve the application of forum policy, and the implications of this 



responsibility for its decision to retain jurisdiction.' In some other cases, this perceived 

responsibility appears to influence judicial decisions, but most judges lack the candour of 

the majority in Akai. This sense of responsibility, derived from domestic constitutional 

law and its prescription about the superiority of domestic legislation, should only require 

courts to give local law mandatory effect at the jurisdictional stage if the law clearly states 

that is its intended effect. Otherwise this perceived responsibility is misplaced in 

international litigation; it focuses the courts' inquiry as to whether to retain jurisdiction 

solely on the interests of the forum in the application of its law and gives insufficient 

consideration to other valid interests. Akai is valuable in drawing attention to 

implications of the potential application of mandatory forum rules at the jurisdictional 

stage, which is clearly important in practice. 

Different principles apply in declining jurisdiction depending on whether the parties 

have derogated from the court's jurisdiction by contract. The principle applicable to 

foreign jurisdictional agreements states that these agreements must be respected by 

enforcing them, unless there is a strong reason for non-enforcement.* The cases are not 

clear in explaining what constitutes strong reasons; the majority in Akdi cited the 

overriding nature of forum public policy as a justification for non-enf~rcement.~ This is 

one of the few times public policy, more commonly used to justdy non-enforcement of 

foreign law or judgments, has expressly been used in the context of jurisdiction. Its use 

as a justification for retention of jurisdiction is not a welcome development in 

international jurisdiction, as the scope of public policy is insufficiently clear. Legislation 

should specify which laws are to be given mandatory effect in jurisdictional disputes. If 

they do not, then the courts should be very slow to interpret legislation to have this 

1 Akail+jLtdv%People'sImwamGLtd(1996)188CLR418('Akat'). 

Ibid at 445. 

3 Ibid. 



. . 
effect. The lower courts have not applied public policy explicitly in deterrmtllng whether 

there are strong reasons for non-enforcement of derogation agreements. They prefer an 

English authority which refers to the same factors as are relevant in deciding whether to 

decline jurisdiction where there is no agreement as to forum.4 This is problematic, 

because in theory there are quite different justifications for declining jurisdiction when 

that is consistent with the parties' agreement. The two situations should be treated 

differently. 

The principle applicable where there is no agreement between the parties as to forum 

places a very substantial obstacle in the defendant's path. Persuading a court to accept 

that it is a &dy inappropriate forum should be expected to be difficult to achieve. The 

principle gives primary judges an almost unconstrained discretion, which makes it 

difficult to anticipate how an application asking the court to decline to exercise its 

jurisdiction will be determined. The courts are required to consider only whether the 

local court is clearly inappropriate, and ought not consider what other forums are 

available, or their relative suitabili~? These determinations may well be decisive of the 

dispute between the parties, and yet the judge in the ordinary case need only 

briefly indicate that, having examined the material in evidence and having taken 

account of the competing ... submissions, he or she is of the view that the 

proceedings should or should not be stayed on forum non conveniens . . . grounds.6 

This undermines the importance of these decisions to the parties. The courts should be 

required to give full reasons for their decisions. 

7heElqVmu [I9701 P 94. 
5 Regie N a h l e  ah Usim Rmdt  SA v Zhq (2002) 2 10 CLR 49 1 at 520- 1 ('Rmdt v Zhdrq') . 

VothvM~raldr~FlotmMillsPtyLtd(1990)171CLR538at565('Voth'). 



In summary, jurisdiction is likely, on the basis of the principles, to be taken in too 

many cases, and declined in too few. The principles on establishing and declining 

jurisdiction mean that it is easy to commence proceedings in Australia and unlikely that 

the court will decline jurisdiction. Fawcett suggested that, following the introduction of 

the Brussels Convention and the development of the principle of forum non conveniens, 

the emphasis in English law has moved from the question of whether the court regarded 

itself as jurisdictionally competent to whether the court is an appropriate forum.' In 

Australia, the rules on establishing jurisdiction do not limit the courts' jurisdiction to 

situations in which the court is likely to be the appropriate forum and the courts 

infrequently stay international proceedings. Hence the emphasis clearly remains on the 

question of jurisdictional competence, which is defined very widely. It is difficult to 

argue that this is appropriate in a world of multiple overlapping jurisdictions. 

The rules of establishing and declining jurisdiction do not sufficiently recognise the 

often substantial interests of foreign states in providing a forum and in determining some 

international disputes, or the interests of the defendant. The principles are highly 

favourable to the position of the plaintiff. It is not absolutely clear that this is by design. 

It is important to bear in mind that international disputes are, like domestic disputes, 

conducted within the framework of the adversarial procedural system. This framework 

gives a great deal of weight to the unilateral preferences of the plaintiff. This may be 

appropriate in domestic litigation, but it certainly works injustice in the international 

context. 

The two stages of establishing and declining jurisdiction are treated discretely, and 

there is little coherence between the principles. They are consistent in that they both 

7 James Fawcett, 'The Interrelationships of Jurisdiction and Choice of Law in Private International 

Law' [I9911 Gmm~ L& PrOblewB 39 at 40. 



ensure the widespread availability of the Australian courts. However, there are points of 

inconsistency between them. Some factors which give rise to the courts' jurisdiction 

carry little weight in deciding whether jurisdiction should be declined. Factors which 

influence the court in declining jurisdiction, such as the importance of applying some 

types of local legislation, are not clearly apparent in the principles. These points of 

inconsistency should be addressed in improving the principles of jurisdiction, so that they 

operate in a coordinated and predictable fashion. 

The present law of establishing and declining jurisdiction was described in Chapters 

Three and Four in terms of whether the principles had mandatory or default application. 

The purpose of that differentiation was to draw attention to the overriding effect that 

some forum law has, or is treated as having, in international disputes. This factor has not 

been widely recognised or its significance assimilated, which is one reason for the 

disparity between the principles and practices of jurisdiction. In the context of 

establishing jurisdiction, the only mandatory rules are subject matter jurisdictional 

limitations on the court's competency. These limitations may be imposed by forum 

legislation. While foreign state interests generally receive limited recognition in 

international litigation, they explain both of the mandatory common law limitations on 

the court's subject matter jurisdiction. The court's inability to enforce foreign 

governmental interests is based on the court's perception of its limited constitutional 

functions, according to the doctrine of the separation of powers. The Map* rule is 

based partly on the perceived limitations on the court's jurisdiction imposed by public 

international law, which limits state authority to property within its territory.' In 

declining jurisdiction, there are a small number of statutory provisions which have 

mandatory effect in that they direct the court whether to decline or retain jurisdiction. In 



Akui, the majority treated the potential application of mandatory substantive law of the 

forum, which said nothing explicitly as to its effect in jurisdictional challenges, as decisive 

on the issue of declining jurisdiction. This is a significant and retrograde development in 

the law. 

In Chapter Five, I analysed the courts' practices in declining jurisdiction. That study 

showed that there are substantial differences between what the courts say the law is and 

how they apply the principles. The courts always apply mandatory rules where the rule 

directs that the jurisdiction should be retained: but do not strictly do so where the rule 

directs that the court should decline to exercise its jurisdi~tion.'~ Where the parties have 

submitted to the jurisdiction of a foreign court, the applicable principle requires a stay to 

be granted unless there are strong grounds for non-enforcement of the parties' 

agreement. The courts find strong grounds in almost a majority of cases and so the 

effect of these agreements is more easily avoided in litigation in Australia than the 

rationale for the principle would permit. The courts clearly resist having their jurisdiction 

derogated from by agreement. This is so even for arbitration agreements, in respect of 

which apparently mandatory legislation requires the court to enforce the agreements. 

The principles do not make it clear just how frequently the courts permit plaintiffs to 

avoid the effect of their contractual agreement about forum. The courts must recognise 

the need for security of transactions in international commercial disputes, and the need 



to enforce agreements in these cases. The reasons for non-enforcement of agreements 

are too easily invoked by plaintiffs, and too willingly accepted by the courts. 

The principle on declining jurisdiction where there is no jurisdictional agreement 

requires that the court focus only on whether the local court is clearly inappropriate.ll In 

my analysis of the High Court decisions on declining jurisdiction, in every case the 

majority undertook a comparative evaluation of the appropriateness of foreign and local 

courts in deciding whether to exercise its discretion. This is a strong de facto 

endorsement of one aspect of the English principle on declining jurisdiction, which 

acknowledges that the availability of foreign forums is a relevant factor in deciding 

whether to stay proceedings.12 However, a distinction remains between the Australian 

and the English principles, as English courts stay proceedings in cases where the 

defendant identifies another more appropriate court. This principle is better adapted to 

modem conditions in which international transactions are common than the Australian 

principle,13 which has not substantially changed since the High Court first considered 

whether it should decline its jurisdiction in 1908.14 

In the empirical study reported in Chapter Five, I found that while subrnissions to 

local courts and arbitration were invariably enforced, submissions to foreign courts and 

arbitral tribunals were enforced much less often than the principle indicated they would 

be. The.principles are a poor indicator of the courts' practices. Location of evidence 

within the forum, identification of local law as the governing law, and legitimate 

advantages to the plaintiff of litigation in the forum were associated with the plaintiffs' 

success in avoiding the enforcement of foreign jurisdictional agreements. The courts 

11 Rmdt v Z h %  (2002) 210 CLR 491 at 520- 1. 
l2 Spilzkda Murih'm C h p o ~ u h  v G m &  Ltd [I9871 AC 460 ( ' S ~ ~ ) .  
l3 Rmdt v Z h %  (2002) 210 CLR 491 at 524-5. 
l4 Murih'm Imwum Co L t d v  C h b g H u h  Tmt Col?-8-la;sssiwaws (1908) 6 CLR 194. 



were less likely to enforce foreign arbitration agreements than foreign jurisdiction 

agreements, even though legislation directs that the court must stay proceedings brought 

in breach of agreements to arbitrate. 

Where there was no jurisdictional agreement, the court declined to exercise its 

jurisdiction in less than a quarter of cases (22.5%). The location of evidence within the 

forum, the identification of local law as the governing law, identification of a legitimate 

advantage to the plaintiff in local litigation, and the availability of an alternative forum all 

appeared to be related to outcomes. The connecting factors identified as relevant by 

Lord Goff in Spi12ddZ15 in combination were a good indicator of results - in the cases in 

which all the connecting factors showed at least some local connection, the court did not 

decline jurisdiction in any case. But these factors are all present in only a small number 

of cases, so the connecting factors are not a good general guide to outcomes. The court 

retained jurisdiction in every case in which the c la in tiff claimed relief for breach of 

section 52 of the T r d  P r i k  Act, and in which the plaintiff claimed for damages for 

personal injuries. The principles do not reveal that these claims should be treated 

specially. 

Different considerations are in theory applicable in declining jurisdiction depending 

on whether the parties have made a contractual agreement as to forum. But in practice, 

the same factors of location of evidence, governing law, and the existence of a legitimate 

advantage to the plaintiff appear to influence decisions. The courts appear to be 

conflating these types of cases, although there are good reasons why they should not. 

The Australian courts, and some Australian commentators, are famously opposed to 

forum shopping. The principles and the courts' practices, on the other hand, seem 



designed to encourage it. Using the plaintiff's residence as the criterion for forum 

shopping, the data in Chapter Five show that forum shopping is not a serious problem in 

Australia. The incidence of forum shopping, as indicated by whether the plaintiff is 

foreign, is higher in personal injuries cases, in which the court always retained its 

jurisdiction. This shows a considerable difference between the judicial attitude to forum 

shopping, and their treatment of forum shoppers in practice, particularly in personal 

injuries cases. 

Part of the purpose of the analysis of the jurisdictional principles and the court's 

practices in declining jurisdiction was to identify the interests which motivated those 

principles and practices. These interests were classified according to the interests of 

foreign states, of individual litigants, and of the forum state. 

Foreign states will inevitably be interested in some degree in disputes which have 

connections to them, and those interests will be affected by the forum courts' decisions 

on jurisdiction, whether intentionally or not. The forum courts are likely to be reluctant 

to acknowledge these interests. The Australian law and practice are, with a few 

exceptions, generally inattentive to relevant foreign state interests. Some of the 

Australian rules on establishing jurisdiction contravene public international law 

limitations on state authority, designed to protect the interests of other states. Comity 

considerations, according to which the courts may defer to the interests of foreign states, 

seem to have little influence on Australian courts. Although the courts generally do not 

give much consideration to the interests of foreign states, they defer entirely to the 

authority of foreign states in some disputes concerning foreign immovable property. 

The courts also treat themselves as jurisdictionally incompetent to deal with disputes 



involving the enforcement of foreign state interests. Rather than this 'all or nothing' 

attitude to recognising foreign state interests, a more measured approach, in which the 

availability and suitability of foreign courts was recognised in the rules on taking and 

declining jurisdiction, would be appropriate. 

The interests of individual litigants are more likely to be acknowledged to be directly 

relevant to the principles of jurisdiction. The connecting factors to which the courts 

refer in determining whether to decline jurisdiction relate to the parties' convenience. 

The courts' practices show a particular concern to protect personal injuries plaintiffs, 

although this concern is not clear from the principles. The parties have a great deal of 

autonomy in international litigation, both in principle and in practice. In practice this 

permits the plaintiff to achieve substantial advantages over the defendant. This infringes 

the requirement of the rule of law, reflected in the objective of domestic litigation, that 

the parties should be treated equally. The principles respecting autonomy do not 

recognise disparities in bargaining position which should limit the effectiveness of some 

contractual submissions. Minimising the costs of litigation is generally accepted to be a 

valid, if relative, interest of the parties. The law and practice of international jurisdiction 

is very wasteful of private resources, particularly those of the defendant. These issues 

should be addressed in the law of jurisdiction. 

The forum has a number of important interests which are affected by jurisdictional 

rules and practices. The principles do not give sufficient weight to some of these 

interests. For example, the state has interests in promoting settlement and ensuring that 

its orders are effective. Neither interest is well-served by the principles of jurisdiction. 

The principles on declining jurisdiction are uncertain and it is difficult to predict how 

they will be applied. This undermines settlement attempts. In the adversarial system, the 

plaintiff assumes the risk that a judgment might be unenforceable. But the production of 



unenforceable judgments, which are more likely in international cases than domestic 

cases, comes at a cost to the state. The requirements of the rule of law are infringed, 

particularly in the principles on declining jurisdiction, and the law is unnecessarily 

wasteful of public resources. These factors should be taken into account in the 

development of jurisdictional principles. 

The discussion and analysis of the principles, and the courts' practices demonstrated 

that there are many serious flaws with the Australian law and its operation in practice. 

The law should be reformed. Any reform should be informed by other legal systems' 

experiences in regulating jurisdiction using different ideas to those which have been 

applied in Australia. Chapter Seven considered other models for the regulation of 

jurisdiction. Australian legislation for resolving jurisdictional conflicts within Australia is 

not useful as a model for reform of the jurisdictional principles in international cases. 

The proposed Higue Conventions on Jurisdiction and Judgments in Civil and 

Commercial Matters and on Exclusive Choice of Court Agreements are also of limited 

utility. The second of these proposed conventions shows the extent of international 

agreement on the value of jurisdictional agreements, and the need to give them effect 

with few exceptions. This should be taken into account in the development of the 

Australian law. The Brussels I Regulation provides very valuable guidance in developing 

proposals for the reform of Australian law, which are adopted in Chapter Eight. 

Chapter Eight contains specific suggestions for the reform of the Australian law, 

based on the analysis in earlier chapters. The law of jurisdiction should be reformed in 

each jurisdiction by a single piece of primary legislation which comprehensively addresses 

the full range of jurisdictional issues, which is based on the achievement of valid 



objectives. The document should contain a detailed expression of the purposes of the 

legislation, in order to improve interpretation and understanding of the legislation. 

The structure of the suggested reforms is based on the Brussels I Regulation, which 

observes the distinction between mandatory and default rules, and the prima facie 

enforceability of jurisdictional agreements, if there is no disparity in the parties' 

bargaining position. Mandatory principles should state clearly the circumstances in 

which the forum has exclusive jurisdiction, and in which the exclusive jurisdiction of 

foreign courts is recognised. Rules of forum law which are intended to have mandatory 

effect for the purposes of deciding whether jurisdiction should be retained should be 

identified in clear terms. 

Subject to the mandatory rules, in commercial cases, contractual agreements between 

the parties as to jurisdiction should be enforced. The court should have only a limited 

ability not to enforce these agreements. The legislation should specifically recognise the 

lack of equality between employers and employees and businesses and consumers, and 

should by mandatory rules generally limit the enforceability of agreements in these 

situations. Default rules which take into account the lack of equality between these 

parties should be specified. 

In the absence of enforceable agreements, default rules designed for particular types 

of claims should speclfy the circumstances in which the court is jurisdictionally 

competent. These rules should attempt to ensure that the court is only competent when 

it is likely that the court will be an appropriate forum. For example, where the activities 

giving rise to the dispute occurred within the forum, or forum law governs, the forum is 

likely to be appropriate. The default rules should also take into account the particular 

difficulties faced by some litigants such as personal injuries plaintiffs, consumers and 

parties to international family disputes, and should make provision to address these 



difficulties. These factors may already be influential in the law, but it is preferable that 

they be specifically articulated to improve the clarity and predictability of the law. The 

general default rule of jurisdiction should be based on the defendant's ordinary residence 

in the jurisdiction. 

Reforms also proposed refinement of the principles concerning the exercise of 

jurisdiction. Separate principles should be applied depending on whether there is an 

effective jurisdictional agreement or not. If there is an effective jurisdictional agreement, 

in favour of local or foreign courts, there should be a very strong presumption that it 

should be enforced. If there is no effective jurisdictional agreement, a forum non 

conveniens principle similar to the English principle should be adopted, requiring the 

court to stay its proceedings if there is available a more appropriate forum, and specifying 

the factors which ought to be taken into consideration in deciding this issue. Reforms 

also propose refinements to procedural issues. In particular, the requirement of leave to 

serve out should be reinstated in all jurisdictions. 

A. Appfication ofproposed mhms 

The real test of the proposed reforms to the jurisdictional principles is whether they 

would lead to more intuitively correct and fair results in the decided cases and hence 

whether they will improve the practical effect of the law. In this section, I apply the 

proposed principles which were explained in detail in Chapter Eight16 to the six most 

recent High Court cases in which the court determined whether it should stay its 

proceedings. 

16 Chapter Eight Part 11. 



If Chxnic Szm Lzlae S p u d  Shzppiqg GI I d 7  were to be decided by reference to the 

reforms proposed in Chapter Eight, the contractual selection of Greek courts would not 

have been enforced against the plaintiff because protective provisions relevant to 

consumers would be applied. The Queensland court would have had jurisdiction for the 

claim in tort only under the third and most tenuous ground of jurisdiction for tort cases, 

on the basis of the plaintiff's ordinary residence in the jurisdiction, assuming that he had 

suffered injury in the jurisdiction. The New South Wales court would have lacked 

jurisdiction. Although the Queensland court would have had jurisdiction, it should have 

stayed proceedings. The Greek courts could have most effectively and completely 

resolve the issues in dispute and any orders would be most easily enforced in Greece, 

where the defendant was incorporated. The activities giving rise to the dispute occurred 

in Greece, and Greek law would be the governing law. The only factors which might 

weigh against granting a stay would be any physical and financial difficulties the plaintiff 

would suffer in litigating in Greece. The report of Chxnic does not suggest that either 

factor was significant - indeed, the plaintiff had earlier commenced proceedings in New 

York, which were stayed. This suggests that he was not precluded either financially or 

physically from litigating abroad. Therefore, under the proposed reforms, proceedings 

would be stayed in favour of trial in Greece. This result seems intuitively correct. There 

were too few connections to Australia to justify retention of jurisdiction.18 

17 (1988) 165 CLR 197 ( ' C h ~ ) .  

18 If the plaintiff had claimed in contract, the Queensland court would have had jurisdiction on the 

ground of the plaintiff's ordinary residence in the state, as the plaintiff was a consumer. The New South 

Wales court would have lacked jurisdiction. The court would have declined to exercise its jurisdiction for 

the same reasons as apply for the tort claim: the Greek courts could most effectively resolve the dispute, 

orders would be more readily enforceable in Greece, the majority of activities relevant to the contract, 

including the breach complained of, occurred in Greece, the governing law was probably Greek, and the 

plaintiff would suffer no particular physical or financial hardship in litigating in Greece. 



Applying the proposed reforms to the facts of V~th,'~ the only basis of jurisdiction 

would have been the weakest of the three proposed bases in tort. The plaintiff 

companies suffered tortious injury within the forum and were ordinarily resident in the 

forum. Proceedings would have been stayed in favour of the courts of Missouri. The 

courts of Missouri could have most effectively resolved the issues in dispute, and any 

orders would be most easily enforced in Missouri. The defendant's activities giving rise 

to the dispute occurred in Missouri and the governing law would be the law of Missouri. 

The plaintiffs could not point to any factors which would justify retention of jurisdiction. 

The High Court came to the same conclusion even using the more onerous test of 

declining jurisdiction. 

In Akai;' the New South Wales court would have had jurisdiction as the forum was 

the place for performance of the contract and the plaintiff was ordinarily resident in the 

jurisdiction. The I m m m  Wdas Act did not expressly state that it should have 

mandatory effect at the jurisdictional stage and therefore it should not, according to the 

proposed reforms, have been given that effect. The express selection of English courts 

should have been enforced, as the plaintiff could not have established that it would not 

get a fair trial in England. This result is fair, given that the parties expressly negotiated 

the jurisdictional agreement, that the defendant had in negotiations expressly rejected 

Australian law as the governing law, and that the Australian legislation did not specifically 

state that a foreign jurisdictional clause would be ineffective. 

In Rmult v Zh~qg,~' the court would only have had jurisdiction on the basis that the 

plaintiff was ordinarily resident at the time of commencing proceedings and had suffered 

l9 (1990) 171 CLR 538. 

20 (1996) 188 CLR 418. 

21 (2002)210CLR491. 



loss within the forum. The French c o d 2  could more effectively and completely have 

resolved the dispute, and court orders would have been more readily enforceable in 

France. The location of activities and the governing law both indicate that France would 

be a more appropriate forum But unlike Om&, the reports of this case suggest that this 

plaintiff would suffer serious financial and physical difficulties if required to litigate in 

France. Because of those factors, the court should retain its jurisdiction. This result is 

fair, as the difficulties that the plaintiff would have had to overcome if required to litigate 

in New Caledonia were so great that it was likely that he would have abandoned his 

claim, and hence that no resolution would have been achieved. This case demonstrates 

the desirability of allowing the court's jurisdiction to be established on the basis of what 

appears to be too weak a link when one considers the results in and Vd. 

and V d  show the value of retaining a bifurcated approach to establishing and declining 

jurisdiction, as this rule for establishing jurisdiction in particular will sometimes permit 

jurisdiction to be established when it ought to be declined. 

Applying the proposed reforms to the family principles, in Henry ~Henry,2~ the court 

would have lacked jurisdiction. Even if the plaintiff were ordinarily resident in Australia, 

he would not have suffered any difficulty in litigating abroad. This result makes sense, as 

the parties' marital relationship had no connection to A~stralia.~~ 

In C;TR Ltd v C i p  Inswam Amadia Ld25  CSR would have been subject to 

jurisdiction on the basis that it was incorporated within the jurisdiction. The court would 

22 In this case, it would be a court in New Caledonia and not metropolitan France. 

23 (1996) 185 CLR 571 ('Hemy'). 
24 The only connections to Australia were that the plaintiff was a citizen and domiciliary of 

Australia, but these even these connections were apparently dormant during the parties' marital 

relations hip. 

25 (1997) 189 CLR 345 ('CSR vcip'). 



only have had jurisdiction over CSR's United States subsidiary if the plaintiff could show 

that the companies were economically integrated, in which case jurisdiction over CSR 

would permit jurisdiction to be taken over its subsidiary. The jurisdictional agreements 

were non-exclusive26 and so the normal principle for declining jurisdiction should be 

applied. Although the defendant had commenced proceedings earlier in the United 

States court,27 and therefore there would be a strong presumption in favour of granting a 

stay, the Australian court should not have granted a stay, as the New Jersey court was not 

a more appropriate forum. The New South Wales court could most effectively and 

completely resolve the issues in dispute, the activities giving rise to the controversy 

occurred in Australia and Australian law was the governing law. CSR would not have 

suffered any material inconvenience in litigating in New South Wales. The difference in 

remedies available in the foreign forum should not be taken into account, as the courts 

should take a broad and substantive approach to the similarity between the law and 

remedies available in each jurisdiction in deciding whether to stay  proceeding^.^^ This 

result is more satisfactory than the result achieved by the High Court. The dispute was 

clearly more closely connected to New South Wales than to New Jersey. 

Of these six cases, Vosh is the only case in which the result and the reasons for the 

result would be roughly the same under the existing principles as under the reformed 

principles. The proposed reforms would have led the High Court to different results in 

three of the six cases - b n i c ,  Akui and CSR v C i p .  The results in these three cases 

would be better than the results reached by the application of the existing principles, in 

the sense of being more intuitively correct, fairer to both parties, and likely to achieve 

26 Ibid at 383. 

27 CSR commenced proceedings in the United States District Court, District of New Jersey, on 23 

June 1995. Cigna commenced proceedings in the Supreme Court of New South Wales on 19 July 1995. 

28 Chapter Four Part I11 B 1. 



relevant objectives in jurisdiction, including ensuring that the local state's legitimate 

interests were applied and respecting the valid concerns of interested foreign states. In 

h n i c ,  the connections to New South Wales were extremely limited? and the plaintiff 

was evidently quite capable of participating in litigation abroad. In A kai, the High Court 

gave insufficient attention to the international nature of the litigation and to the actual 

wording of the statute. It is unsatisfactory to insist on the application of local law to 

international contracts when the parties could not have known that that law would have 

been applied to resolve a jurisdictional dispute at the time they entered into the contract, 

and clearly and reasonably believed that it did not apply.30 The behaviour of the plaintiff 

in reneging on their contractual promise should not have been sanctioned by the 

Australian courts, given that the Australian legislation relied on to do so did not expressly 

state that it would override a jurisdictional agreement. In CSR v C i p ,  Australia had 

much closer connection to the dispute than New Jersey. The High Court should not 

have stayed its proceedings in this case; doing so by giving weight to the formal 

difference between the relief available in different forums is unsatisfactory in 

international cases. 

In Rmult v Zhaq  and H m ,  although the result would be the same under the 

reformed principles as under the existing principles, the reasons for the results would 

differ frorn, and improve on, the reasons given by the High Court for the same results. 

It is appropriate and legitimate for the law to take into account the very serious 

difficulties which disabled plaintiffs, like Mr Zhang, will suffer if they are forced to 

litigate abroad. But this could and should be done explicitly, rather than by sleight of 

29 The plaintiff was not even resident in the jurisdiction. 
30 This is obvious in Akdi, as the plaintiff had proposed that Australian law and courts be 

contractually selected, but the defendant declined that suggestion. The parties then chose English courts 

and law. They clearly did not think that Australian law would have applied. 



hand. I have consistently criticised the principles on establishing jurisdiction in family 

law, which apply insubstantial criteria to establish the court's jurisdiction which are of 

limited relevance to the types of matter in which they establish jurisdiction. The courts 

should not be able to take jurisdiction on the basis of a connection between the plaintiff 

and the forurn, except in the most unusual cases. H q  was not such a case. 

In the cases above, the proposed reforms would also lead to a faster and less costly 

resolution of the jurisdictional issues, because the plaintiff would be required to seek the 

leave of the court prior to serving out of the jurisdiction?' On that application, they 

would have to demonstrate not only that the case was a proper one for service out, in 

that the claim came within the terms of the rules, but also that there was no available and 

more appropriate forum?' Omnic, V d ,  Akai and H q  would all have been resolved at 

that preliminary stage, where leave to serve out would have been refused. The court 

would have held in Omnic, V d  and A kai that although the court had jurisdiction, there 

were available alternative forums which were more appropriate. In H q  the plaintiff 

would not have been able to establish that the case was a proper one for service out of 

the jurisdiction. The cost to the state in resolving these cases would be significantly less, 

as the application for leave to serve out would usually be heard ex parte, and therefore it 

would usually be shorter than a contested hearing. The cost to the plaintiff would 

likewise be less, and the cost to the defendant would obviously be much less. 

The court would only have had to resolve contested applications to set aside service 

or to stay proceedings in Rmdt  v Z h r g  and CSR v C i p .  In Rmdt  v Z h r g  the court 

31 See Chapter Eight Part 111. 
32 They would also be required to show that there was a serious issue to be tried on the merits; this 

did not appear to pose any difficulty in these cases. 



would have also had to determine an ex parte application for leave to serve But 

each of these applications would have been more promptly concluded than under the 

present law, as the principles to be applied are clearer. For the same reason it is more 

likely under the proposed principles that the parties in Renuult v Zbar4p and CTR v C i p  

would have been able to settle their dispute without the need to resort to litigation. 

The results which follow from the application of the proposed principles, and the 

reasons for them, are clearly more justifiable and more intuitively appealing than the 

results generated by application of the existing principles. They would also facilitate the 

more expeditious and relatively less expensive resolution of jurisdictional disputes. The 

proposed principles, it is submitted, would be significantly more satisfactory in practice 

than the existing principles. 

B. Impfications for the ~ c 0 g . n  offoxign judgmenb 

This thesis is concerned only with the issue of the adjudicative jurisdiction of the 

Australian courts. Adjudicative jurisdiction is closely related to recognition of foreign 

judgments, and the implications for recognition of foreign judgments under the reforms 

proposed to the jurisdictional principles ought to be indicated in broad terms. 

Recognition at common law is dependent on whether the foreign court was 

jurisdictionally competent, according to the forum's jurisdictional rules.34 The common 

law rules of jurisdiction which define competence are presence and submission. At 

common law, the court does not also consider whether the foreign court should, 

33 This would have been required in CTR v C i p  in relation to CSR's United States subsidiary. CSR 

is incorporated in Australia, and therefore could have been served within the jurisdiction. 

34 In addition, the foreign judgment must be final and conclusive, the parties must be identical, and 

in actions in personam only money judgments will be recognised. 



according to forum principles, have declined to exercise its jurisdiction, although it is 

strongly arguable that it should.35 

The suggested reforms should be used as the basis for principles to guide the 

recognition of foreign judgments. The proposed principles expressly state the 

circumstances in which foreign courts' exclusive jurisdiction should be re~o~nised;~ and 

foreign judgments in such matters should be recognised. Otherwise, foreign judgments 

should be recognised when the foreign court would have had jurisdiction according to 

the proposed jurisdictional principles which establish the forum courts' competence, 

subject to the application of the principles on declining jurisdiction. 'Reciprocity', in the 

sense of recognising international jurisdiction on the basis of legislative grounds of 

jurisdiction which extend the forum courts' jurisdictional competence at common law, 

has not been accepted as a basis of recognition at common law, except in some 

matrimonial causes.37 The original justification for presence and submission as grounds 

of international jurisdiction must have been reciprocity, as they are the grounds of 

jurisdiction at common law. It is logical to use the forum's entire concept of competence 

(not just as defined at common law) as the measure of foreign courts' competence. If the 

local rules of establishing and exercising jurisdiction can be justified, they should also be 

the basis of recognising the jurisdiction of foreign courts. 

For example, if the parties contractually selected the law of the foreign legal system to 

be the governing law of the contract, or if the tort occurred in the territory of the foreign 

35 Adrian Briggs, 'Which Foreign Judgments Should We Recognise Today?' (1987) 36 I n t a m t d  

a d  Gqarati.re Law @ndy  240 at 248-9; Adrian Briggs and Peter Rees, Czd Junkhwn a d  J u d e  (3rd 

ed, 2002, LLP) at 461-2. 
36 Chapter Eight, Part I1 C2. 
3' Sdhby v W~tenhdz (1870) LR 6 QB 155, T r a m  v H d b  [I9531 P 246. But see Re D& S& 

(No 2) [I9511 Ch 842 at 851. 



court, the Australian court should recognise the judgment given by that court. As for 

establishing the jurisdictional competence of the local court, the mere presence of the 

defendant should no longer suffice for international jurisdiction. As at common law, 

submission should be regarded as an acceptable basis of jurisdiction. The relevant 

principle on declining jurisdiction should be taken into account in determining whether 

the foreign court should have exercised its jurisdiction, and therefore whether the foreign 

court's jurisdiction should be recognised. 

Applying the forum's principles of jurisdiction for the purposes of recognising foreign 

judgments is consistent with the approach taken at common law, but recognises 

developments to the common law principles of establishing and declining jurisdiction 

which define the entire scope of adjudicative authority. The grounds of jurisdiction 

proposed in Chapter Eight are much more likely than the mere presence of the 

defendant to indicate that the foreign court's jurisdiction was asserted on the basis of a 

substantial connection between the court and the circumstances of the dispute,3' and 

therefore that the foreign judgment ought to be recognised. It makes little sense to retain 

rules of international jurisdiction which no longer resemble the rules of local jurisdiction. 

C Impfications for the gmnt of anti-suit injunctions 

This thesis has not addressed anti-suit injunctions, as this type of relief does not 

directly relate to the adjudicative jurisdiction of the forum but rather concerns the forum 

court's indirect influence on the jurisdiction of foreign courts. The approach to 

jurisdiction proposed in Chapter Eight has implications for the principles applicable for 

granting anti-suit injunctions and these should be anticipated, although detailed analysis 

of this issue is beyond the scope of this thesis. 

38 See similarly Beak vS&nha [2003] SCC 72 at [28], [32] and [34], 



The present approach to granting anti-suit injunctions is influenced by the principles 

of jurisdiction in that the principle of forum non conveniens should be applied in 

determining whether an injunction should be granted. In CSR v C i p  a majority of the 

High Court held that an anti-suit injunction may be granted in two  circumstance^.^^ The 

first is where an injunction is required to 'protect the integrity of [the forum court's] 

processes once set in motion', such as where foreign proceedings would interfere with 

those processes.40 The second circumstance is where restraint of 'unconscionable 

conduct or the unconscientious exercise of legal rights' in foreign proceedings is 

required:' including where foreign proceedings are vexatious or oppressive.42 The 

majority stated that an injunction should only be granted in the second circumstance if 

the local court is not clearly inappr~priate.~~ Despite the protest of the majority in CSR v 

Cip? this is also implicitly relevant in the first circumstance, as the court's processes 

39 It is necessary that the court have in personarn jurisdiction over the respondent (plaintiff to 

foreign proceedings). 

40 CSR v Cigm (1997) 189 CLR 345 at 391-2. The courts' jurisdiction to grant relief in this situation 

is in Australia regarded as an aspect of the inherent jurisdiction to protect the processes of the courts: ibid 

at 391. See s i m i l a r l y N u ~ ~ M ~ ~ H $ d ~ ~ L t d v S ~ ~ u ~ ( 1 9 8 9 )  87 ALR539, CSRLtdvNZI 

I ~ Z L T U ~  GI L td (1994) 36 NS WLR 13 8, A htdte L jre Imwam Co v A m~rdid dm! Ntw Zeukzm! Budirg Gm.p 

Ltd (1996) 64 FCR 1. 

41 CSR v C i p  (1997) 189 CLR 345 at 392. 

42 CSR v Cigm (1997) 189 CLR 345 at 393-4. The majority stated that foreign proceedings should 

only be regarded as oppressive or vexatious 'if there is nothing which can be gained by them over and 

above what may be gained in local proceedings': at 393. Given the difference in substantive law and forms 

of relief available in different legal systems, the respondent (plaintiff to foreign proceedings) should easily 

be able to resist an application for an anti-suit injunction. This is an overly simplistic way of determining 

whether an anti-suit injunction should be granted, and one which is likely to lead to most unsatisfactory 

results in practice. For criticism, see Briggs and Rees, above n 35 at 388-9. 

43 CSR v C i p  (1997) 189 CLR 345 at 390 and 397. 

44 The majority stated that in the first circumstance, 'no question arises whether that court is an 

appropriate forum for the resolution of that issue: it is the only court with an interest in the matter': CSR 

v C i p  (1997) 189 CLR 345 at 398. This evidently assumes that the defendant has at an early stage of 



will usually be in motion only if it has not stayed those proceedings. Given that the 

Australian courts do not often hold that they are clearly inappropriate, this is a weak 

limit, and suggests that the courts should be willing to grant anti-suit injunctions in a 

wide range of cases. However, the majority in CSR v Cigm held that if the relief sought 

in foreign proceedings is formally different to the relief available in local proceedings, an 

injunction should not be granted.45 The principle is, clearly, confused. 

Changes to the jurisdictional principles would have implications for the grant of anti- 

suit injunctions. The proposed principles set out in Chapter Eight restrict the local 

courts' jurisdiction to circumstances in which there is no more appropriate forum Even 

if the fundamental bases for the grant of anti-suit injunctions remained the same:6 in 

principle anti-suit injunctions would therefore be available in fewer cases. It would be 

preferable to clarify the requirements for the grant of an anti-suit injunction, and to 

clarify the circumstances in which they might be granted. 

In almost all it should be a specific precondition that the forum is the more 

appropriate court.48 The court should have the power to grant anti-suit injunctions in 

proceedings had the opportunityto contest the courts' jurisdiction. With respect, it would be preferable to 

explicitly consider whether the court was a more appropriate forum in all cases. 

45 See above n 42. 

46 A detailed analysis of this question is beyond the scope of this thesis. But note that in England, 

the first ckcurnstance identified by the majority in CSR v Qp is regarded as an aspect of the equitable 

jurisdiction, rather than of the court's inherent jurisdiction to protect its own processes: Briggs and Rees, 

above n 35 at 379-81. 

47 In England, it is not clear whether this requirement applies when the basis of the application for 

the anti-suit injunction is that the foreign proceedings are brought in breach of a contractual submission to 

a legal system other than the forum: Briggs and Rees, ibid at 539. 

48 The High Court was unnecessarily ambiguous on this point in CSR v Q p ,  although as stated 

above, this does seem to be a requirement in all cases in Australia: (1997) 189 CLR 345 at 390. In 

England, it is a precondition to granting a stay in multiple forum cases that the English court holds itself to 

be the natural forum: S& Natinzde I&&k Ae~~~patde v Le Kid Jak [I9871 1 AC 871 at 896; A i& 



three cases. First, an injunction should be available to protect the forum court's 

processes once set in motion. Second, if the respondent to the application (the plaintiff 

to foreign proceedings) was acting unconscionably in suing in the foreign court, an anti- 

suit injunction should be granted. This would include circumstances in which the foreign 

proceedings were vexatious or oppre~sive.~~ Third, the principle should specifically 

recognise that anti-suit injunctions should be available where the plaintiff to local 

proceedings had a contractual or equitable right not to be sued in the foreign court.50 

Stating the principles in this way makes the applicable law clearer and more appropriately 

limits the courts' ability to grant anti-suit injunctions. Presently, the main limit to the 

courts' ability is whether the type of relief available in each forum is different, whereas 

under the restated principles, the main limitation would be the precondition that the 

forum is the more appropriate court. 

I h t r i e  GIE v Pad [I9991 1 AC 119 at 134. This is to ensure that 'there will be no infringement of 

comity': Airbus I h t r i e  GIE vPatd, ibid. 

49 A mere difference in the form of relief available should not be the sole criterion of whether 

foreign proceedings were vexatious and oppressive. The English approach to this issue is preferable. See 

S&Na& Ih&AmpatIdkvLel(za'Ja/? [I9871 1 AC 871 at 896. 

In CSR v C i p  the majority and Brennan CJ treated this as an aspect of unconscionability: (1997) 

189 CLR 345 at 392 (majorid and 374 (Brennan CJ), but this is not convincing. Breach of a jurisdictional 

agreement is not nicessarilY unconscionable: Briggs and Rees above n 35 at 539. It would be preferable to 

acknowledge enforcement of a jurisdictional agreement as a justification for the grant of an anti-suit 

injunction. This would be consistent with the recognition of contractual agreements as to jurisdiction set 

out in the proposed jurisdictional principles: see Chapter Eight, Part I1 D and Part I1 GI. This should be 

subject to the same exception which applies to enforcing foreign jurisdictional submissions, that the 

agreement should not be enforced if there are strong reasons for non-enforcement: see Donohue v A m m  

Inc[2002] 1 All ER749; StemvNatwmlAus~ralia Bank (1996) 34 IPR 565 at 574. 



The underlying purpose of this thesis has been to draw attention to the importance of 

jurisdiction in Australian international litigation. In practical terms, jurisdictional 

litigation has decisive consequences for the resolution of international disputes. 

International transactions are a part of everyday life for most individuals, from employees 

who are required to travel abroad regularly, to small companies who wish to take 

advantage of trading opportunities in other countries, to avid concert-goers who regularly 

purchase opera and orchestral concerts from Internet sites located in foreign countries, 

to multinational corporations. These transactions will continue to give rise to increasing 

numbers of international jurisdictional disputes which will impact on the Australian 

courts. Jurisdiction has become the venue, as it were, in which these problems are 

resolved. The Australian principles of jurisdiction have not appropriately adapted to 

their now central function in the resolution of international disputes, or to the volume 

and nature of problems to which they must respond. The time for reform has arrived. 
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