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SYNOPSIS 

This thesis examines a neglected area in studies of both criminal justice and gender 
relations in Japan: judicial decision-making in Japanese cases involving sexual violence. 
The silence surrounding sexual violence has been reinforced by a lack of official 
attention to this area. Sexual violence was placed on the political agenda in Japan only 
in the last few years. An examination of judicial decision-making in cases of sexual 
violence is critical to the process of formulating effective legal strategies in such cases. 
This study also contributes to feminist analyses of gender relations in Japan by making 
visible common sense and often unarticulated assumptions about the 'nature' of sex, 
gender and sexuality. 

The purpose of this thesis is to account for the patterning of judicial decision-making in 
cases of sexual violence in Japan. It focuses on a sample of judgments of rape cases in 
particular and asks why the judges made the sorts of decisions that they did. To 
understand the process of judicial decision-making in Japan I argue that three extra- 
legal factors need to be considered. First, the culture of eroticised violence in Japan 
sustains and perpetuates a 'rape script' or dominant narrative of rape which .frames 
judicial perceptions of sexual violence. I argue that judicial decisions are shaped by and 
reinforce the biological understanding of sex, sexuality and gender which are 
constituted in the 'rape script'. Second, the 'rape script' inscribes the feminine body as 
culpable and as such facilitates the notion of victim precipitation in cases that do not 
conform to dominant narratives of rape. Third, the legal culture in Japan structures the 
judicial community in such a way that encourages a high degree of homogeneity and 
conformity in decision-making within the judiciary. I argue that in 'ambiguous' cases 
these three elements serve to disqualify, exclude or silence women's alternative 
narratives of rape. 

In this thesis I demonstrate that judges separate cases into two categories: those that 
conform to common sense understandings of rape and those that do not. This process of 
separation structures the ways in which rape is interpreted and clarifies the legal 
question of whether force is central to the determination of rape. I argue that the 
necessity to prove force was used is mitigated in cases that correspond to perceptions of 
'normal' rape situations'. In cases that do not conform to the dominant 'rape script' the 
focus of the trial shifts to an examination of the woman's character and behaviour and 
the question of force becomes central in defining rape. 

By focusing on how judge's decide 'ambiguous' cases this thesis highlights judicial 
constructions of heterosexual and gender relations in Japan. Exposing these common 
sense understandings and the contradictions and gaps they contain provides a space in 
which to explore the possibilities for resistance and the articulation of alternative 
narratives. 
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PREFACE 

My narrative on the ways Japanese judges consider cases of sexual violence begins with 

the telling of a variety of stories which circulated in and around the trial of a woman who 

killed. The woman is not a 'victim' in the legalistic sense, yet, as a prostitute on trial, 

she has much in common with women who have been sexually victimised. The links 

begin to emerge from the questions that are raised when we ask how the judges made the 

sorts of decisions that they did in this case. 

In 1987 a Japanese call girl was charged with the murder of her client in a hotel room in 

Ikebukuro, Tokyo. When she went to meet her client he was waiting for her in the hotel 

room equipped with a large pointed knife, a vibrator, hairdressing scissors, a 

screwdriver, masking tape, pegs, various types of rope, a douche, rubber gloves, a video 

camera, a polaroid camera and a 35mm camera; paraphernalia familiar to the repertoire 

of sadomasochism (S&M). The woman was unaware that he might want a 

sadomasochistic servicefor which plenty of specialised agencies exist. 

Immediately after she telephoned her escort agency to let them know that all was well he 

punched her in the stomach, pushed her onto the bed, pinned her down and threatened to 

kill her if she struggled. He tied her ankles and wrists and with a knife to her face 

threatened to cut her if she tried to resist. He set the video camera on a tripod and 

turned it on. For one hour and twenty minutes he filmed and photographed while he 

ripped and cut off her clothing, harassed and humiliated her, and coerced her into what 

the court described as 'abnormal' sexual acts. 



In her testimony, the woman explained her terror and confusion and her decision not to 

struggle so that she might avoid hrther violence, seize the knife, stab him in the stomach 

and then, presuming he would double over, run out the door. So, in order to distract his 

attention, she began a performance of sexual pleasure which enabled her to untie herself 

and grab the knife. 

She stabbed him in the stomach, but he did not double over and he chased her to the 

door. He grabbed and twisted her hand which was holding the knife and in so doing cut 

her thigh which later required thirteen stitches. Nevertheless, the woman managed to 

keep hold of the knife and get away from him. However, he caught her, bit her face, 

grabbed hold of her hair and smashed her forehead into the wall. Again she managed to 

break free but again he pursued her and blocked her way to the locked door. Finally, he 

fainted and she telephoned the hotel reception desk saying that the man was dying and 

needed an ambulance. The client had sustained thirty three wounds including small ones 

and he died fiom loss of blood approximately one hour after fainting. The woman 

consistently stated that she had no memory of when she was cut or when she had stabbed 

her client, with the exception of one stab to the stomach and another to the chest. Two 

weeks later she was arrested for murder. She was convicted of the less serious charge of 

excessive self defence and sentenced to three years in jail. On appeal, her conviction was 

upheld, but her sentence was suspended. 

S&M Narratives Constructed in the Media 

In an article published in a popular bi-weekly magazine a professor of psychiatry claimed 

that the incident occurred because women are ignorant of unusual sex and that if the 



prostitute had understood there would have been no need to go to the extent of killing 

her client.' The magazine asked why such a man ('honest', 'graduate of a top university' 

and 'elite businessman') became involved in 'unusual sexual affection' (tj6 seiai). Their 

explanation was that such behaviour is a product of intellect and civilisation, noting that 

'unusual sex' is more common among men of high intelligence and that it is absent from 

the animal kingdom.' This narrative complicates 'simple' masculinist constructions of 

sex and male (hetero)sexuality centering on erection, penetration and ejaculation by 

positioning sadism within the range of acceptable expressions of male sexuality, and 

additionally by incorporating this aspect as part of a class-based elite male's prerogative, 

ironically something that confirms the separation of man from beast. Sadism is thus 

constructed as a meaningful, albeit unusual, form of masculine sexual expression. 

The professor's understanding of sadomasochism as one aspect of normal male sexuality 

is important not only because it suggests that this construction is normative, but also 

because this idea, although not directly articulated, was central to the prosecutor's case 

and the initial decision to imprison the woman. The sadomasochistic sub-text may have 

appealed to the judge's familiarity with the themes and codes of popular Japanese 

representations of S&M or pornography.3 Put another way, the images and narratives 

constructed in this case may have triggered familiar codes making it difficult for the 

1 'Hotetoru jd no hentai SM otoko koroshi: bideo ga miteita!', BishG, 25 July 1987, pp.52-53. Unless 
otherwise stated all translations are mine although I received initial assistance from Yuyama Yoko in 
the translation of the case judgments. 

ibid., p.53. 
Rosalind Coward's conceptualisation of pornography as a 'regime of representations' is useful in 

understanding how we learn to identify and apply codes of interpretations to particular images, texts or 
representations when they comply with certain modes of simcation. She states that 'The 
[representations] show bodies (usually naked) in a sexualised way, or people involved in the sex act, 
according to certain conventions which means they are interpreted as pornographic by society'. 
Rosalind Coward, 'Sexual Violence and Sexuality', in Feminist Review (ed.), Sexuality: A Reader, 
Virago, London, 1987, p.3 10. 



judges to read the events including the video in any way other than in the context of a 

pornographic story, that is, a script actors willingly consent to act out. 

The Prosecutor's Narrative 

The public prosecutor's case rested on two arguments. First, it was argued that the 

prostitute-client contract indicated implicit consent to 'abnormal indecent acts' (hentai 

teki waisetsu koi) and, that the woman had thus relinquished her right to sexual and 

physical freedom. Second, the prosecutor argued that the situation was not dangerous 

and therefore the woman was not really afraid because up to the point when she stabbed 

him there had been no serious injury to her life. Moreover, at the point when she 

stabbed him he was unarmed and she was not tied up. According to this construction of 

events, the client's main goal was merely to get back the knife, and even if he had 

managed to do so, the prostitute would not have been in any great danger. 

The prosecutor called for a degree of empathy for the man: his behaviour constituted a 

recognisable performance in which his actions and his threats to kill her were just part of 

the S&M script, and therefore not really serious or malicious. According to this 

narrative, the plot went wrong when the woman took up the knife, when she 

appropriated the power of the blade. At this moment she transgressed the boundaries 

appropriate to any of her possible roles: masochist, prostitute, or woman. As a 

prostitute, she lay outside the boundaries of socially appropriate female behaviour; as a 

woman fighting back, she transgressed normative constructions of passive femininity and 

female sexuality; and, as a masochist, she broke the rules of the sex play. 



The Defence Narratives 

The defence counsel's counterstory was that the woman's actions constituted proper self 

defence: the man had constrained the woman against her will, seriously injured her body, 

had been a danger to her life. Initially this argument gained only limited acceptance by 

the judges, possibly because there was little understanding of the woman's psychological 

state at the time-an aspect of the case barely mentioned in the first trial. 

In contrast, a support group for the woman paid particular attention to the woman's 

psychological state arguing that, 'it is only natural to think that if he had taken the knife 

by force then he might have killed her'.4 This argument became one of the main points 

of the appeal, to some extent due to this group of women who enlisted the help of 

feminist lawyer Tsunoda Yukiko. Tsunoda in turn enlisted the help of eminent 

psychologist Professor Fukushima Akira and together they constructed a story of a 

woman wielding a knife primarily as an instinctive reflex stemming from her extreme 

fear. This new version of events, a woman not playing sex games but genuinely 

frightened, succeeded in challenging the prosecutor's sub-text of S & M. 

Judicial Narratives 

At the first trial the judges found that the woman's initial act of stabbing constituted 

legitimate self-defence, but subsequent stabs were unnecessary. The reasons for the 

sentence rested on the following five points: 

Yunomae Tomoko, "'Ikebukuro-baishun dansei shibi, jiken" kara mietekitamono' (The Implications of 
the 'Ikebukuro death of the prostitution client case'), Nihon fujin rnondai konwakai kaihb (Bulletin of 
Discussions Regarding Japanese Women's Issues), No.48, 1989, p.48. I follow the Japanese convention 



1 .) The woman consented or gave a reasonable impression of consent. 

although at the beginning the [woman] was injured, threatened and abused by 
the victim, during the long time that this continued not once did she try to 
persuade the victim to stop. On the contrary, in the latter half, even if it was 
pretence, she indicated to the victim an attitude of consent to the indecent acts.' 

2.)  She could have escaped without stabbing the client: 

even &er she had hold of the knife, and pointing this at the victim was her 
means to escape, suddenly with a knife which had a sharp, pointed 8 cm wide 
blade she stabbed him with all her strength in a vulnerable part of the body ... 
this was exceedingly dangerous. In addition to this, she stabbed him again with 
all her strength into another vulnerable part of the body ... it is impossible to 
argue that it was necessary to go to the extent of killing the said person.6 

3.) The woman was partly to blame for the situation because she was a prostitute: 

it can be said that one can personally invite danger, and.. . in this case ... the 
defendant is partially to blame. Firstly, the fact that she was a prostitute is a 
cause. That is, hers is a dangerous occupation because prostitutes deal with 
unknown men alone in hotel rooms and ... there is an accompanying danger 
depending on the man's character, and tragically this was the case for the 
defendant.' 

4.) Prostitutes are entitled to less freedom than 'ordinary women and children': 

because the defendant was engaged as a prostitute by [her client] she had to 
consent to normal sexual intercourse and its accompanying sexual behaviour.. . 
According to the original judgment, it cannot be said that she had given up her 
personal and sexual freedom completely, but the extent of injury to her personal 
and sexual freedom is diminished compared to that of ordinary women and 
children.' 

of family name followed by given name in citing Japanese language sources except in the citation of 
English language references where the authors have followed English language order. 

Case of murder, Tokyo District Court, 1987 SH62 (wa) No.67, Judgment 18 December 1987, Hanrei 
JihG, No.1275, 11 July 1988, p.45. 

Emphasis added, Ibid. 
Hunrei Jihd, No. 1275, 11 July 1988, p.45. 
This point was central to both trials, but is most clearly stated in the appeal judgment. Case of murder, 

Tokyo High Court, 1988 SH63 (u) No.155, Judgment 9 June 1988, Hunrei Jih6, No.1283,9 June 1989, 
p.57. 



5.) The woman offered no apology or compensation9 to the man's family: 

we must give consideration to the great emotional shock received by the 
victim's bereaved family and wife and the fact that the defendant has not offered 
an apology or any act of compen~ation.'~ 

Leading Questions 

Could the judges not hear the woman's story of sexual intimidation and abuse? Why is 

that story so difficult to tell in the courtroom? This case raises far more questions than 

the judgment seems to answer, questions I attempt to address in this thesis. My focus is 

two-fold. First, I am interested in the role of Japanese cultural and socio-legal or extra- 

legal factors on judicial decision-making. Second, I am interested in what judgments in 

cases of sexual violence can tell us about dominant understandings of gender, sex, and 

sexuality in Japan." 

It might appear odd or 'rni~leadin~"~ to focus on cases involving sexual violence in order 

to examine conventional understandings of gender, sex and sexuality given that sexual 

violence could arguably be defined as the very opposite of 'normal' gender and sexual 

relations. However, ideas about normative sexual relations are at the very core of the 

The practice of making a personal apology and offering a symbolic financial settlement (isharyo) is 
regarded as particularly sigruficant in Japanese legal culture and usually results in greater leniency. See 
Hiroshi Wagatsuma and Arthur Rosett, 'The Implications of Apology: Law and Culture in Japan and the 
United States', Law & Society Review, Vo1.20, No.4, 1986, pp.461-498; John 0. Haley, 'Comment: The 
Implications of Apology', Law & Society Review, Vo1.20, No.4, 1986, pp.499-507; Didrick Castberg, 
Japanese Criminal Justice, Praeger, New York, 1990, p.67. 
'O~anrei JihG, No. 1275, 11 July 1988, p.45. 
" Marcia Goodman argues that law in Japan explicitly seeks to reflect dominant social attitudes, stating 
that, 'According to official philosophy, it is impossible to establish rigid standards since the prosecutor 
must represent the national will (kokka ishi), and standards must therefore flow with the changing times 
and environment'. Marcia E. Goodman, 'The Exercise and Control of F'rosecutorial Discretion in 
Japan', Pacific Basin Law Journal, Vo1.5, No. 16, pp.27-28. 
l 2  Kenneth Henshall, for example, argues that 'It would be misleacfing to study relations between the 
sexes in any country by dwelling on sex-crimes or pornography or the red-light districts'. Kenneth G. 



way sexual offences are defined. They are defined as crimes because they extend beyond 

or transgress the norms of heterosexuality-that is the standard against which they are 

compared. Judgments in these cases therefore reveal dominant (masculinist) 

understandings of gender and heterosexual relations13 and they simultaneously construct 

boundaries between normal and abnormal, natural and unnatural, acceptable and 

unacceptable, the terms coalescing in Japanese as tdj6 andfishizen.14 

My thesis is therefore based on the assumption that law does not merely echo socially 

dominant values and conventions. Law itself is a powerhl social discourse which 

produces particular kinds of knowledge and particular kinds of gendered sexual subjects. 

In so doing, legal discourse excludes and silences stories which do not conform to the 

dominant narrative. What are the dominant narratives produced in Japanese judgments 

of cases involving sexual violence, what stories are excluded, and how might alternative 

narratives find a voice in the courtroom? 

Henshall, Dimensions of Japanese Society: Gender, Margins and Mainstream, Macmillan Press, 
London, 1999, p.42. 
l 3  Ngaire Naffine, Feminism & Criminology, Allen and Unwin, Sydney, 1997, p.99. 
l 4  In judgments of sexual offences ts@6 (normal, natural, acceptable) and.fushizen (abnormal, unnatural, 
unacceptable) are the most commonly used terms to convey these meanings. However, unlike the 
English terms, these two Japanese words are not binary opposites. 



CHAPTER ONE 

Legal Storytelling and Sexual Violence 

Section 1: An Introduction 
If there were no punishment for rape, we would all be rapists. We do not 
become (rapists) because there is the deterrent of 

This statement made in 1999 by then Vice Defense Minister Nishimura Shingo provoked 

strong protests in Japan and among neighboring countries not because the reference to 

all men being potential rapists was offensive but because he was drawing an analogy with 

nuclear weapons, arguing that Japan should consider possessing them for their 

deterrence value. However, of more critical concern to this thesis is Nishimura's 

assumption that male sexualit9 is 'naturally7 aggressive and that it is only legal sanctions 

which prevent men from acting on these impulses. Nishimura's statement assumes that 

the social acts on the sexual as a modifjrlng or repressive influence. 

Nishimura is not the only prominent figure in Japan to have made an analogy in public 

between masculinity and rape. In 1984 Miura Shumon, former Director-General of 

Japan's Agency for Cultural Affairs, observed that, 

' Interview with Nishimura Shingo published in an October 1999 edition of Weekly Playboy, quoted in 
The Japan Times, 20 Oct 1999, p.1. 

Elizabeth Grosz outlines four main differences in meaning or usage of the term sexuality: 'First, 
sexuality can be understood as a drive. an impulse or form of propulsion, directing a subject toward an 
object. Psychoanalysis is uncontestably the great science of sexuality as drive. Second, sexuality can 
also be understood in terms of an act, a series of practices and behaviors involving bodies, organs, and 
pleasures, usually but not always involving orgasm. Third, sexuality can also be understood in terms of 
an identity. The sex of bodies, now commonly described by the term gender, designates at least two 
different forms, usually understood by means of the binary opposition of male and female. And fourth, 
sexuality commonly refers to a set of orientations, positions and desires, which implies that there are 
particular ways in which the desires, differences, and bodies of subjects can seek their pleasure'. 
Elizabeth Grosz, Volatile Bodies: Toward a Corporeal Feminism, Allen and Unwin, St Leonards, New 
South Wales, 1994, p.viii. Emphasis on 'natural' or biologically based sexuality is closest to the 
understanding of sexuality as drive, but other meanings are not necessarily excluded. Debates 
concerning the 'nature' of sexuality are discussed in Chapter Two. 



although it is shameil for a gentleman to rape a woman, it is also sharnefbl for 
a man not to have the physical strength necessary to rape a woman3 

The following year, in another interview Miura stated, 

It would be better if rapists would choose unchaste women as their victims. 
Those women would probably take such incidents as lightly as tumbling down 
in a puddle ... They might even be proud of themselves, believing they were 
raped because of their charm.4 

While such remarks by prominent state officials may in retrospect be regarded as political 

gaffes, the statements nevertheless imply that it is appropriate to use men's ability to rape 

as a sign of normative masculinity and that it is acceptable to do so because images of 

the violent sexual domination of women are seen as a part of normal masculine sexuality. 

Woman's subjectivity is essentially erased fiom the dominant image of rape as an 

expression of healthy, albeit 'uncivilised', male sexuality. This construction of normative 

male sexuality as 'natural' and 'uncontrollable' resonates with historical discourses on 

male sexuality and the current environment of accessible commodified and eroticised 

violence. The statements above therefore reflect historical constructions of male 

sexuality informing a dominant discourse on rape that I refer to as the 'rape script'.5 

This refers to the discursive construction of rape as a sexual attack by a man, 

overwhelmed by his instinctive sexual urges, on a woman who is guilty of arousing his 

Interview with Miura Shumon reported in the December 1984 issue of the magazine, City Runner, 
quoted in Far Eastern Economic Review, 1 May 1986, p.38. 
4 Interview with Miura Shumon reported in the May 1985 issue of the magazine, SAY, quoted in Far 
Eastern Economic Review, 1 May 1986, p.38. 

The term is taken fiom Sharon Marcus. However, my use of it is more limited than that proposed by 
Marcus who develops ideas of rape as a grammar. I use the term to highlight both the possibilities for 
deviation, being able to resist and to ad-lib, and the constraints placed on conforming to common sense 
understandings of rape. The term also draws on John Gagnon and William Simon's concept of the 
'sexual script' used to emphasise the social construction of sexual meanings. For a specific discussion 
of their uses of the respective terms see Sharon Marcus, 'Fighting Bodies, Fighting Words: A Theory 
and Politics of Rape Prevention', in Judith Butler & Joan W. Scott (eds) Feminists Theorize the 
Political, Routledge, New York, 1992, pp.390-392; John H. Gagnon and William Simon, Sexual 
Conduct: the social sources of human sexuality, Aidine Publishing, Chcago, 1973, pp. 19-26. 



natural desires unless or until she can prove her innocence. This dominant discourse, 

which does not conceptualise rape as an unambiguously significant harm to women, 

sustains and produces a broader culture of eroticised violence against women. 

Since the early 1980s the sex industries ( s e i sa1~~6)  in Japan have expanded at a 

phenomenal rate.6 Particularly in Tokyo and larger Japanese cities, images of naked 

female bodies abound on the cover of magazines and comics sold in bookstores, kiosks 

and vending machines, on billboards, late night television shows and on the fliers 

advertising specialized sexual services which are hand-delivered daily into letterboxes 

and posted onto telegraph poles, telephone boxes and other available space. There is a 

highly visible mass culture of commodification of female bodies, ofken eroticising their 

violation and degradation. Interpol estimates that 80 percent of child pornography on 

commercial web sites originates in ~ a ~ a n . '  There is a vast and constantly changing array 

of cafes, clubs and services catering to predominantly masculine sexual pleasures.8 The 

images of sexual violence have become so pervasive that according to one feminist critic 

they are taken for granted and seen as n ~ r m a l . ~  

6 For a discussion of the growth of pornographic comic books (eromanga) see Sandra Buckley, 
"'Penguins in Bondage": A Graphc Tale of Japanese Comic Books', in Constance Penley & Andrew 
Ross (eds) Technoculture, University of Minnesota Press, Minneapolis, 199 1, pp. 18 1-182. See also 
Funabashi Kuniko, 'Pornographic Culture and Sexual Violence', in Kumiko Fujimura-Fanselow and 
Atsuko Kameda (eds) Japanese Women: New Feminist Perspectives on the Past, Present and Future, 
The Feminist Press, New York, 1995, pp.255-263. 
7 Tim Larimer, 'Japan's Shame', Time Magazine, 19 April, 1999, p.60. 

Citing estimates calculated by the Metropolitan Police Headquarters Crime Prevention Section, Kinj6 
Kiyoko states that the business of adult videos is a one trillion yen industry and that the sex industry in 
total is said to be making ten trillion yen. Kinj6 Kiyoko, Hoj'oseigaku: sono k6chiku to kadai (Feminist 
Legal Studies: Structure and themes), Nihon Hyaronsha, Tokyo, 1991, p.256. 
9 Yunomae Tomoko, 'Seib6ryoku o meguru onna no und6 (Women's Campaigns against Sexual 
Violence)', in Kanai Yoshiko and Kan6 Mikiyo (eds) Onnatachi no shisen: Ikiruba no feminizumu, 
Shakai Hybronsha, Tokyo, 1990, p. 137. 



Thus, there is in Japan a limited repertoire of pervasive, very visible, accessible images 

and scripts, which have become normalised and which constitute what a number of 

Japanese feminists describe as a 'pornographic culture' or 'pornographic society'." The 

conventions contained within these narratives construct sex, gender and (heter0)sexuality 

in particular ways, privileging particular forms of male heterosexuality and denying 

female subjectivity. While these narratives are socially dominant, they are not, as is often 

assumed, entirely tolerated. Japanese feminists, in particular, frequently contest this 

'pornographic culture' and direct their political action and protests towards particular 

issues as they emerge and around particular trials. However, a more central question to 

this thesis concerns the extent to which judicial decision-making draws on these 

dominant configurations of sex, gender and sexuality in cases of sexual violence. 

I will argue that socially dominant discourses of sex, gender and sexuality frame judicial 

decision making in explaining 'what actually happened' in cases involving sexual violence 

and for legitimising the acceptance of one story over another. In all types of cases which 

come before the courts experiences and understandings of 'what actually happened' are 

reduced to simplified 'facts' in the ritualistic processing of criminal and civil trials. 

Institutional and administrative procedures are bound by legal principles and rules which 

in the courtroom pertain to areas such as admissibility of evidence, relevance and so 

forth. These legal requirements inevitably constrain and shape the articulation of human 

experiences and perceptions of 'reality' and this inevitably impacts on judicial decision 

making. Moreover, given the context of limited time and financial resources, the process 

10 See for example Funabashi, 'Pornographic Culture and Sexual Violence', pp.255-263; Yunomae 
Tomoko 'SeiWryoku o meguru onna no undii'; Miya Yoshiko, interview in Sandra Buckley, Broken 
Silence: Voices of Japanese Feminism, University of California Press, Berkeley, 1997, p. 168. 



of adjudication is essentially less concerned with 'reality' than it is with the efficient 

determination of 'facts' and a single version of truth. The law therefore is limited in its 

capacity to recognise the full complexity of individual experience. 

In cases involving sexual violence these broad limitations of legal procedure take on a 

more specific character. The determination of 'facts' and 'truth7 at the centre of legal 

rules, principles and the process of adjudication are embedded in historically and 

culturally specific social constructions of sex, sexuality and gender. My goal is to 

articulate dominant understandings of sex, gender and sexuality that are often assumed 

to be 'natural7 and therefore commonsense and are consequently often left unexamined. 

I will show how these extra legal factors inform and are reflected in judicial decision- 

making. In doing so, I also aim to demonstrate that a narrative approach is a productive 

method of analysing judicial decision-making highlighting its constitution as a dominant 

social discourse in contrast to more conventional or positivist positions which focus on 

the application of legal rules and principles to objective 'facts'. The feminist socio-legal 

approach I adopt in this thesis focusing on the narratives produced in and around legal 

cases thus serves to draw out and highlight normative social conventions and 

understandings of sex, gender and sexuality. 

Japanese Feminist Legal Studies On Sexual Violence 

While linkages between law, violence against women, and constructions of sex, gender 

and sexuality have received much academic attention in the West, this is still relatively 

unexplored territory in Japan, certainly in the English language material. However, a 

growing number of Japanese language texts and articles on sexual violence published in 



the mini komi" is indicative of Japanese feminists' increasing interest in this subject. In 

1984, feminist writer Miya Yoshiko published one of the first books on the topic, 

documenting the difficulties facing women who have been sexually assaulted in Japan, 

including their experiences of legal trials.'' The October 1990 edition of the legal journal 

H6gaku Semin~ contained six articles by feminist lawyers. In 1991, two books by 

feminist lawyers Tsunoda yukiko13 and Kinj6 ~ i ~ o k o ' ~  examined the conceptual 

structuring of sex, sexuality and gender in Japanese law and the legal arguments 

articulated in trials. These works l i d  the institutionalisation of marriage, prostitution, 

heterosexuality and male violence; they argue that law in Japan reflects and reproduces 

the structures of patriarchal society. Tsunoda, in particular, concludes with a warning 

that legal and state intervention in the area of 'private relations' needs to be approached 

with great caution. These insights are hrther developed in a book published in 1997 by 

Fukushima Mizuho, a leading feminist lawyer and recently elected (1998) Diet member. 

Fukushima highlights women's various subject positions as battered wives, single 

mothers, prostitutes, rape victims and sexually harassed workers to challenge the 

supposed neutrality of judges and to document social and judicial constructions of 

marriage, sex, sexuality and the category of 'woman' in ~ a ~ a n . ' ~  

Miya, Tsunoda, KinjB and Fukushima share concerns with understanding how patriarchal 

relations are reproduced in the legal arena, how legal knowledge excludes women's 

11 Mini komi are publications such as newsletters produced by specialised political groups which contrast 
mainstream communications media known as masu-komi. See Vera Mackie, 'Feminism and the Media 
in Japan', Japanese Studies Bulletin, Vol. 12, No.2, 1992, pp.23-3 1.  
l2  Miya Yoshiko; Dokyumento seibdryoku/Reipu (Documenting Sexual Violence/ Rape), San Maku 
Shuppan, Tokyo, 1984. 
l3 Tsunoda Yukiko, Sei no hdritsugaku (Legal Studies of Sexuality), Y i l h k h  Sensho, Tokyo, 1991. 
14 KinjG, H6joseigaku. 



experiences of sexual violence and how these problems can most effectively be 

challenged and remedied. While legal reform in some areas is suggested, these authors 

appear reluctant to embark on this course. Tsunoda and Kinjii, for example, note that 

the existing rape law does not preclude the prosecution of rape in marriage cases and 

therefore stress that the problem lies in the interpretation of the law rather than the letter 

of the law itself16 Legal reform is an extremely cumbersome and time-consuming 

process; at least with respect to issues of sexual violence, the path of legal reform may 

still be premature. The process cannot begin until broad recognition of the need for 

reform can be established. These ground-breaking works play a critical role in retrieving 

and telling the stories of 'victims', women who have been targets of sexual abuse and 

other discriminatory behaviour-stories which are frequently silenced in both the 

courtroom and society at large. 

The subjects of these Japanese studies are referred to as hzgaisha (victims). I follow this 

convention although I note that a number of Anglophone feminists and therapists offer 

valuable critiques of the term '~ictim'. '~ However, there are times when it is usefkl to 

contrast the positions of 'victim' and 'offender' and to emphasise that the woman" must 

conform to a limited repertoire of 'appropriate' victim behaviours. I am also guided by a 

Fukushima Mizuho, Saiban no joseigaku (Feminist Studies of Justice), Yfihikaku Sensho, Tokyo, 
1997. 
l 6  Tsunoda, Sei no h6ritsugaku, p.37; Kinjii's argument is discussed in Miya, Dokyumento 
seib6ryoku/Reipu, p.220. 
17 These critiques are discussed in Liz Kelly, Sheila Burton and Linda Regan, 'Beyond Victim or 
Survivor: Sexual Violence, Identity and Feminist Theory and Practice', in Lisa Adkins and Vicki 
Merchant (eds) Sexualizing the Social: Power and the Organization ofSexuality, Macrnillan, London, 
1996, pp.90-93. 
l 8  I refer throughout the thesis to 'victims' as women. This is not to deny that men and boys are also 
sexually victimised, but to emphasise that the abuses which come before judges are overwhelmingly 
perpetrated against women and girls. This is due both to the gendered nature of sexual violence and the 
definition of rape which excludes the possibility of recognising male victims. The complaints of men 



conversation with End& a woman who clearly wanted to claim the status of victim. 

Because her experience of rape had been rejected at every level of the court system and 

thus her perception of victimisation had been denied, to be acknowledged as a victim 

meant the legitimation of her experience and an important aspect of her recovery. It is 

also possible that using the word 'survivor' (ikinokorimono), which is common in 

Anglophone feminist circles, would complicate or undermine attempts to challenge the 

social and legal propensity to find fault and allocate responsibility to the victim, possibly 

reinforcing the expectation that women resist sexual attacks to the utmost of their 

abilities. l9 

Much of the inspiration for this thesis was derived from the works of these Japanese 

feminist legal scholars who provided legal insight and valuable legal resources pertinent 

to the study of gender relations, sexuality and sexual violence. It is clear from their work 

that the conventional explanation that adjudication is the result of a process of the 

application of objective rules, principles and facts does not adequately explain the 

process of selecting between conflicting stories. 

Japanese Approaches to Judicial Decision-making 

Ingleby and Johnstone argue that there are three main objectives in conducting research 

on judicial decision-making: to predict the future behaviour of judges, to reveal the 

processes of judicial reasoning, and to determine whether judicial decisions are 

and boys who have been targets of sexual abuse are limited to the less serious charge of indecent assault 
(see Appendix 1). 
l 9  For a discussion of the potentially productive ways in which the term 'victim' can be re-incorporated 
into a feminist analysis using the theoretical insights of 'radical victimology' see Anne McLeer, 'Saving 



consistent with particular political theories2' Japanese research in this area has been 

comprehensively discussed by Itoh Hiroshi who identifies two main approaches to 

judicial decision-making in postwar Japan: the Kansai district's 'MinshohG ' based on the 

name of the legal journal MznshohG Zasshi, and the 'Experimentalists' developed by 

Tokyo University Law professors in particular. In addition there is a Marxist school of 

thought, although this has not been so influential and receives less attention in Itoh's 

article.21 

Both the more 'traditional' Minshoh6 school and the Experimentalists identi@ three 

stages of the judicial decision-making process: 1) fact-finding, 2) legal interpretation, and 

3) application of law to ascertained facts. The two schools differ primarily in terms of 

the degree of emphasis which should be placed on the various stages and the progression 

of the stages. While Itoh also outlines the considerable variation of ideas within each 

school, in order to clarifjr the most hndamental differences between the two schools of 

thought these internal debates will be ignored or synthesised in this discussion. 

According to the Mznshoh6 school, the process of judicial decision-making follows a 

progression: fact -+ rule of law --+ decision. While it is acknowledged that the ideology 

or value-orientation of judges influences fact-finding, a case is ultimately said to be 

decided on the basis of objective and predictable legal norms rather than subjective value 

judgments. Therefore, the analysis of judicial decisions should focus on the causal 

the Victim: Recuperating the Language of the Victim and Reassessing Global Feminism', Hypatia, 
Vo1.13, No.1, 1998,p.43. 
20 Rlchard Ingleby and Richard Johnstone, 'Judicial decision making', in Rosemary Hunter, Richard 
Ingleby and Richard Johnstone (eds) Thinking About Law: Perspectives on the history, philosophy and 
sociology of law, Allen and Unwin, St Leornards, New South Wales, 1995, p. 176. 



relationship between the decision and the objectively ascertainable facts and facts found 

by judges. The outcome of a case, according to the Minshohd school, is best explained 

by analysing the judicial reasoning contained in the written text of the judgment, because 

this contains the underlying legal norms which link facts with the final decision.22 

By contrast the Experimentalists, who tend to follow the American legal realist 

approach,23 conceptualise the process of judicial decision-making in terms of a 

progression from: facts -+ conclusion -+ rationalisation. They argue that the Minshohd 

school is mistaken in its belief that the judicial reasoning in a written judgment accurately 

reflects the actual decision-making process. According to the Experimentalists, a 

process of feedback takes place between ascertainable facts and tentative conclusions 

and then the final decision is rationalised in such a way as to appear to accurately reflect 

the actual decision-making process. Judges are obliged to do this because they are 

bound by rules of law and the concept of stare decisis (judicial precedent).24 Although 

Japan follows a civil law rather than a common law tradition precedents are important. 

While prior decisions are rarely cited in the written judgments of particular cases, 

influential decisions are regularly discussed by legal scholars in legal publications. Within 

the Experimentalist school the most extreme position is put forward by KatG IchirG who 

argues that, 

'' Itoh Hiroshi, 'How Judges Think in Japan', The American Journal of Comparative Law, Vol. 18, 
1970, pp.775-804. 
'' ibid., pp.787-790. 
23 American legal realists focused on the limits of logic in the law, particularly 'the extent to which the 
requirements of law shaped the facts as seen by judges' and the degree of fusion between decisions about 
fact and the interpretation of rules of law. Kim Lane Scheppele, 'Facing Facts in Legal Interpretation', 
in Robert Post (ed.) Law and the Order of Culture, University of California Press, Berkeley, 1991, p.43. 
24 Joseph W.S. Davis, Dispute Resolution in Japan, Kluwer Law International, Den Haag, 1996, pp.48- 
49. 



...j udges use their hunches first to decide the solution of conflicting interests and 
only after that try to justifj their conclusion by the inductive process in a 
convincing and persuasive manner. 25 

According to the Experimentalists, the most influential factors in judicial decision- 

making are the judges' value systems and their obligation to hannonise their decisions in 

terms of existing legal norms, not the rule of law as the Minshoh6 school advocates. In 

other words, the written judgment is essentially the justification of a decision rather than 

an explanation of the innate logic of the process of arriving at a decision. 

Nevertheless, the rule of law does play a significant role in the Experimentalists' 

explanation of judicial decision-making. It exists as a 'framework' to guide or regulate 

decisions, to ensure l a h l  interpretations of legal acts. The rule of law 'dictates that if 

there are given facts in a case, then a given legal effect should be attached to the case in 

the form of a judicial decision'.26 However, Experimentalists argue that meaning is not 

fixed and legal language is frequently broad and ambiguous, which provides the judge 

with substantial powers of interpretation. It is up to the judge to choose or highlight one 

of several meanings of legal acts to correspond with the desired outcome which the 

judge evaluates as the most appropriate, based on the 'facts'.27 

25 Katii Ichirii, 'Hokaishakugaku ni okeru riron to riekikoryo', 15 Gendaiho; Gendaihogaku no Hoho 
(1966) p.32, cited in Itoh, 'How Judges Think in Japan', f7n.87, p.794. 
26 Itok 'HOW Judges Think in Japan', p.79 1. 
'' This general position follows the argument of H.L.A. Hart. For a succinct synopsis of Hart's 
argument see, Ingleby and Johnstone, 'Judicial decision making', p. 179. Writing in 1970, Itoh notes 
that many of these ideas require fiuther development. For a comprehensive outline of relevant 
developments in Western legal thinking by scholars such as John Rawls, Ronald Dworkin, John Dewey 
and Felix Cohen see Ian Ward, An Introduction to Critical Legal Theory, Cavendish Publishing, 
London, 1998, pp.44-54; 139-142. 



Itoh points out that the fbndamental difference between these two schools of thought is a 

question of degree in terms of the importance placed on the role of judicial value 

orientations and the rule of law. Itoh argues that the Experimentalists' approach is more 

usefil in terms of its ability to describe, explain and predict judicial decision-making. He 

argues that the MinshohG school has failed to substantiate the assertion of a high degree 

of rationality in the consistency of judicial decision-making based on the logic of the rule 

of law or legal form of reasoning. By contrast, according to Itoh, the Experimentalists 

more reasonably assume a high degree of rationality in judicial decisions due to the 

'psychological rationality of consistency in the value judgments of individual judges'.28 

Itoh's evaluation of the two schools of thought provides a usefbl base from which to 

approach judicial decision-making. However, neither position l l l y  explains the 

phenomena I examine in this thesis. One of the problems is that both schools assume the 

judiciary is a neutral body, governed in its decisions by dominant community values. 

This orientation towards community-based standards perhaps reflects the Ministry of 

Justice's emphasis on maintaining a judiciary independent from political processes, 

reinforced by bans on judges' participation in or membership of political organisations. 

One consequence of this orientation towards community rather than overtly politically- 

based standards is the tendency to avoid reflection on, or questioning of, whether those 

'comrnunity values', which may be sexist, racist or homophobic, constitute an 

appropriate standard for adj~dication.~~ 

28 Itoh, 'HOW Judges Think in Japan', p.803. 
29 Ingleby and Johnstone, 'Judicial decision malung', p. 178. 



Another problem with both schools of thought outlined by Itoh is their over- 

determination of the rule of law as a constraint on judicial decision-making. 

Deconstructionist literary and legal scholar Stanley Fish, for example, convincingly 

argues that the key constraint on judicial interpretation is the legal 'interpretive 

community'. Fish explains that judges are tacitly aware that their decisions must satis@ 

the legal 'interpretive community7 and thus be seen to conform to existing legal norms 

and standards3' The Experimentalists would agree that the legal community has an 

influence on decision-making, but they would probably differ on the degree of that 

influence and, unlike Fish, insist on the hndamental rationality of existing legal norms 

and standards. 

It is now widely accepted among legal theorists that if we are to understand judicial 

decision-making the role of interpretation is what needs to be scrutinised. However, 

critical legal scholar Kim Lane Scheppele argues that, while it is commonly understood 

that the law/fact distinction is not a matter of logic but an institutional convention, many 

theorists ignore the question of fact and focus primarily on the interpretation of law.31 

Facts are still frequently regarded as being essentially transparent or given, simply true or 

false. Scheppele argues that legal interpretation constructs accounts of law and fact 

simultaneously and she demonstrates the degree of interpretive flexibility judges have in 

the construction of facts, that is, in the process of giving them meaning. Andrew Green 

similarly argues that most evidence 'acquires meaning not by its transparency, through 

30 Stanley Fish, Is There a Text in This Class? The AuthoriQ of Interpretive Communities, Harvard 
University Press, Cambridge, 1980. 
31 Scheppele, 'Facing Facts in Legal Interpretation'. 



which a segment of pre-existing truth may be perceived, but from its context in a 

narrative7 .32 

Legal Storytelling and Tales of Rape 

The legal story-telling or narrative approach to law emerged from the Critical Legal 

Studies movement in the early 1980s. Ewick and Silbey define narratives as, 'social acts 

that depend for their production and cognition on norms of performance and content that 

specify when, what, how, and why stories are They explain that because 

'narratives are social practices' they also constitute part of their own meaning and 

therefore like any social practice they are likely to reflect, sustain and reproduce 

dominant cultural meanings and power relations.34 Alternative narratives or 

'counternarratives', in contrast, may be subversive to the extent that they reconstitute a 

set of social relations to disclose new meanings. 

Much of legal narrative work has been published as journal articles and some journals 

have devoted entire issues to debates developed around the concept of legal 

storytelling.35 Many proponents of the legal storytelling approach are feminist and 

critical race theorists who are concerned with Foucault's insight that what counts as 

'knowledge' or 'truth' is determined by relations of power.36 This 'knowledge' is used 

32 Andrew Green, 'How the Criminal Justice System Knows', Social and Legal Studies, Vo1.6, No. 1, 
1997, m.5-22. 
33 Patricia Ewick and Susan Silbey, 'Subversive Stories and Hegemonic Tales: Toward a Sociology of 
Narrative', Law and Society, Vo1.29, No.2, 1995, p.197. 
34 ibid., p.2 1 1. 
35 A special edition of Michigan Law Review for example included 1 1 articles spanning over 400 pages. 
Symposium, 'Legal Storytelling', Michigan Law Review, Vo1.87, 1989. 
36 Michel Foucault, 'Two Lectures', in Gordon, Colin (ed) Power/Knowledge: Selected Interviews and 
Other Writings, 1972- 77, Pantheon Books, New York, 1980. 



by those in a position of dominance, those Delgado refers to as 'insiders', to produce 

stories, what he calls 'stock stories', which affirm in-group identity and construct a 

'shared reality in which its own superior position is seen as nat~ral'.~' These stock 

stories not only justify prevailing power relations and hierarchies but their very 

construction is partially constituted by or bounded by the exclusion of alternative 

accounts of social reality. The power exercised in such constructions is all the more 

forcehl when endorsed by the authority of the law. Legal narrative scholars are also 

concerned that traditional methods of social science analysis and legal scholarship such 

as the study of statistics, statutes and abstract rules and principles are oriented towards 

insider perspectives and dominant ideologies, frequently obscuring or excluding 

alternative accounts of the Legal narrative scholars share a concern with 

retrieving and telling the stories of 'outsiders', that is, marginalised groups whose 

consciousness is other than that of the dominant group. Members of such groups are 

likely to have experienced oppression and devaluation by dominant discourses. Delgado 

refers to the consequent alternative accounts or perceptions of the world of marginalised 

groups as 'counterstories' 39 

Legal storytelling assumes that reality is socially constructed and rejects claims of 

absolute meanings and objective truth. Kim Lane Scheppele explains that, 

the objectivist theory of truth holds that there is a single neutral description of 
each event which has a privileged position over all other accounts. This single, 
neutral description is privileged because it is objective, and it is objective 

37 Richard Delgado, 'Storytelling for Oppositionists and Others: A Plea for Narrative', Michigan Law 
Review, Vol. 87, No.8, 1989, p.2412. 
3 8 ~ w i ~ k  and Silbey use the term 'hegemonic tales' to describe narratives which reproduce existing 
power relations and inequalities. Ewick and Silbey, 'Subversive Stories and Hegemonic Tales', p. 199. 
39 Delgado, 'Storytelling for Oppositionists and Others', p.2412. 



because it is not skewed by any particular point of view, Its very 'point-of- 
viewlessness' gives it its power.40 

The feminist critique of objectivity and neutrality as scientific method is well argued by 

radical feminist Catharine MacKinnon who notes that in the legal arena the objective 

standpoint, that is 'point-of-viewlessness', can only be assumed by an embodied subject 

and traditionally it has been men who have been in a position to claim this subject 

position, the supposedly universal position of 'knower'.41 The hndamental feminist 

contention that sedgender is one of the primary organising principles of how we come to 

know about and experience the world and construct our sense of reality means that 

within the patriarchal context the gender of the knower is significant; it makes a 

difference. The male subject who has masqueraded as neutral has been in a position to 

construct what counts as knowledge, disavowing inherently masculine perspectives by 

positing objectivity and in so doing validating that knowledge as 'truth'. Experiences 

and perspectives which do not conform to the dominant ideology are thereby disqualified 

or silenced. The rape trial frequently epitomises the significance of the power to claim 

truth and subjugate alternative viewpoints. 

Dispelling the myth of law's claim to objective neutral fact-finding, McBarnet highlights 

the constructedness of the legal trial as opposed to the notion of a trial as the search for 

truth.42 She explains that the trial is not merely based on distinguishing between lies and 

40 Kim Lane Scheppele, 'Foreword: Telling Stories', Michigan Law Review, Vo1.87, No.8, 1989; 
pp.2088-2089. 
41 Catharine MacKinnon, Feminism Unmodified: Discourses on LiJe and Law, Haward University Press, 
Cambridge, 1987, pp.54-55. For other notable feminist critiques of liberal notions of law see, Martha 
Minow, 'Justice Endgendered', in Patricia Smith (ed) Feminist Jurisprudence, Oxford University Press, 
London, 1993, pp.217-243; Carol Smart, Feminism and the Power of Law, Routledge, London, 1989. 
42 Doreen J. McBarnet, Conviction: Law, the State and the Construction of Justice, Macmillan, London, 
1981. 



true accounts of 'what happened7. Witnesses may perceive and make sense of events 

differently and their varying self-believed descriptions of 'what happened' may all 

correspond with reality. Furthermore, the trial involves their recollections of what 

happened, that is, how the event is remembered often long after the incident occurred. In 

addition, the rules of proof such as admissibility and relevance regulate and lihit the 

evidence which can be shown and the stories which can be told and how they may be 

told, where they start and where they finish. All these factors have very real legal 

consequences which will be explored in subsequent chapters of this thesis. McBarnet 

argues that, 

Just as the concept of the legal subject abstracts him from his real social being, 
so the case abstracts from the complexity of experience.. . .Conceptions of reality 
are multifaceted and unbounded; cases are 'the facts' as abstracted from this 
broad amorphous raw material. The good advocate grasps at complex confbsed 
reality and constructs a simple clear-cut account of it. A case is thus very much 
an edited version. But it is not just edited into a minimal account-a 
microcosm of the incident-it is an account edited with vested interests in 
mind .... Far from being 'the truth, the whole truth and nothing but the truth7 a 
case is a biased construct, manipulating and editing the raw material of the 
witnesses' perceptions of the incident into not so much an exhaustively accurate 
version of what happened as one which is advantageous to one side. In relation 
to an incident, then, a case is partial in both senses-partisan and incomplete.43 

How do judges make sense of and choose between these conflicting versions of 'what 

actually happened'? My study of Japanese judgments in cases of sexual violence reveals 

patterns which are consistent with similar studies in other countries which indicate that 

particular patterns emerge in the types of cases or stories accepted and rejected in the 

c o ~ r t r o o m . ~ ~  It is clear that judges do not make decisions arbitrarily, but the 

43 ibid., p.17. 
44 Two examples of these patterns are as follows. A case in whch the offender is a stranger and the 
woman cannot be construed as blameworthy does not require the same degree of force by the offender 
and resistance by the victim-survivor in order to secure a conviction. A conviction is less likely when 
the victim-survivor either knows her attacker or her behaviour can be construed as provocative. Susan 
Estrich, Real Rape: How the Legal System Victimizes Women Who Say No, Harvard University Press, 



conventional explanation, that adjudication is the result of a process of the application of 

objective rules and principles to objective facts, is subject to scrutiny within legal 

storytelling scholarship. Rae Kaspiew, for example, argues that law's 'rhetoric of 

objective fact-finding, truth discovery, scientific proof and conclusive evidence masks a 

series of choices faced by the decision-maker informed not by 'objective' considerations 

but subjective factors, which, because they accord with the dominant ideology, are 

frequently considered Narrative scholars, therefore, are generally concerned 

with the way in which judges and juries resolve particular cases through the process of 

adopting one story over another, and making choices between divergent perceptions of 

events. Also of central importance to the political aims of storytelling is the 

identification and analysis of the reasons some stories (stock stories) are consistently 

found to be more persuasive than alternative accounts. 

Kim Lane Scheppele argues that a story is recognised as persuasive when it adheres to 

and makes sense in accordance with the particular experiences and ideas which 

contribute to our perceptual maps of 'the way things are'.& The implicit standards for 

descriptions of reality tend to correspond to culturally specific normative conventions 

and understandings of the world and the way it operates. However, different perceptions 

of the way things are do emerge, particularly when differently situated people (relevant 

aspects may include class, gender, sexuality, ethnicity, ability/mobility) experience and 

Cambridge, 1987; Sue Lees, Ruling Passions: Sexual violence, reputation and the law, Open University 
Press, Buckingham, 1997; Zsuzsanna Adler, Rape on Trial, Routledge, London, 1987; Alinor C. 
Sterling, 'Undressing the Victim: The Intersection of Evidentiary and Semiotic Meanings of Women's 
Clothing in Rape Trials', Yale Journal of Law and Feminism, Vo1.7, No. 1, 1995, pp.87-132. 
45 Rae Kaspiew, 'Rape Lore: Legal Narrative' and Sexual Violence', Melbourne University Law Review, 
V01.20, 1995, p.354. 
46 Scheppele, 'Foreword: Telling Stories', pp.2073-2098; Kim Lane Scheppele, 'The Re-vision of Rape 
Law', The University of Chicago Law Review, Vo1.54, No.3, 1987, pp. 1095-1 1 16. 



come to see the world in distinctly differently ways. Differing perceptions between 

differently situated social groups also tend to emerge and become reinforced during 

periods of significant social change and particularly when a lawsuit is at issue. This 

situation solidifies the competition between different perceptions of events. For 

example, there has been an evident shift in thinking about sexual violence and gender 

relations in Japan particularly since the mid 1980s and this has been partly due to legal 

battles regarding sexual harassment. As a result, with the increasing social recognition of 

women's experiences and perceptions of 'unwanted sexual attention', the same 

behaviour that once cast a man as 'appropriately masculine' is increasingly casting him as 

'perpetrator' or '~rirninal'.~~ 

Different descriptions of events or divergent stories may be an indication of existing gaps 

in perception, what Scheppele refers to as 'perceptual fault lines', rather than an 

indication that one party is telling the truth and another lying. In the legal context, these 

'perceptual fault lines' are frequently greatest between insiders' stories (or 'stock 

stories', those which accord with the dominant ideology) and 'counterstories' (those told 

by marginalised outsiders). Although a particular story may be an accurate interpretation 

of events comprising a legal case it may be rejected or excluded by the law because the 

story is based on experiences that differ from the experiences of those who sit in 

judgment. In Scheppele's words, 

[sltories may diverge ... not because one is true and another false, but rather 
because they are both self-believed descriptions coming from different points of 
view informed by different background assumptions about how to make sense 
of events. In law, the adoption of some stories rather than others, the 
acceptance of some accounts as fact and others as falsehood, cannot ever be the 

47 Ikeda, Richiko, 'Changing Interpretations of Gender Relations in Japan', unpublished PhD thesis? 
Oklahoma University, Ann Arbour UMI, 1995, p.5. 



result of matching evidence against the real world to figure out which story is 
true. 48 

One of the primary political aims of legal storytelling is to highlight and thereby 

challenge the hegemonic nature of stock stories told in the courts. Scheppele notes that, 

'there are few things more disernpowering in law than having one's own self-believed 

story rejected, when rules of law (however fair in the abstract) are applied to facts that 

are not one's own, when legal judgments proceed from a description of one's own world 

that one does not r e c ~ ~ n i s e ' . ~ ~  Legal storytelling scholarship generally aims to 

contribute, at the very least, to slow and incremental social change by detailing the 

ambiguity and contradictions contained within dominant narratives and the ways in which 

legal discourses disqualie and exclude alternative accounts of the social world.*' The 

subversive potential of legal storytelling lies in both the possible disruption of dominant 

ideologies and the empowerment of marginalised groups through the sense of 

'community building' that the identification of common experiences and perceptions 

within a group can achieve. A notable example is that of the 'consciousness raising' 

collectivities which emerged through the 'women's movement' in the 1960s in Anglo- 

European countries and in Japan from the 1970s.~' Women gained strength and found 

political purchase in identifying common experiences of discrimination and abuse, 

particularly sexual abuse, which they previously had thought were solitary experiences 

unique to their own lives. 

48 Scheppele, 'Foreword: Telling Stories', p.2082. 
49 ibid., p.2080. 
50 Ewick and Silbey suggest that the conventional usage of narrative in courtroom settings, 'invites us to 
consider the extent to which narratives may actually be complicit in constructing and sustaining the very 
patterns of silencing and oppression that some narrative scholars seek to reveal through the use of 
narrative method'. Ewick and Silbey, 'Subversive Stories and Hegemonic Tales', p.205. 



One of the most comprehensive studies of sexual violence using the legal storytelling 

approach is Susan Estrich's study of US rape trials. Focusing on both her own 

experience in reporting a rape and the hegemonic stories produced in the courtroom, 

Estrich clearly identifies two conflicting accounts of the way rape is regarded by law and 

legal personnel.52 On the one hand, rape is regarded as a heinous offence and thus 

carries stiff penalties. Police, prosecutors and judges are likely to comment on the 

gravity of the offence or the viciousness of the attack and women who come before them 

may be treated with sympathy. On the other hand, there is evidence to suggest that the 

majority of sexual assault allegations will be trivialised and dismissed from fbrther legal 

proceedings. An abundance of feminist research has revealed that in cases of sexual 

assault the majority of women are unlikely to file a formal complaint, at least partially 

because they believe they will receive little sympathy from the courts or from society in 

general. 53 

Estrich explains this seeming paradox in terms of two types of rape stories: 'real' rape 

and 'simple' rape. The law has no trouble identifying and treating seriously 'real' rape 

scenarios where a woman who could not be construed to have provoked an attack is 

physically beaten with a considerable degree of force, possibly threatened with a weapon 

by at least one stranger in a public place. In such cases the law has no hesitation in 

condemning the act and the rapist. In contrast, 'simple rapes' are those cases where the 

51 See Kazuko Tanaka, 'The New Feminist Movement in Japan, 1970-1990', in Kurniko Fujimura- 
Fanselow & Atsuko Kameda (eds) Japanese Women: New Feminist Perspectives on the Past, Present 
and Future, The Feminist Press, New York, 1995, p.345. 
52 Estrich, Real Rape. 
53 Edwards provides a concise summary of major studies and issues in this area across a range of 
countries. Susan Edwards, Sex and Gender in the Legal Process, Blackstone, London, 1996, pp.33 1-  



woman and rapist know each other, where there is little evidence of physical force and 

where the woman's action could be construed as provocative. These are the cases most 

likely not to be reported or, if reported, they are most likely to be dismissed at some 

stage of the legal proceedings. In these cases it is more likely that perceptions of what 

happened are likely to diverge. This is not to suggest that the woman was not raped and 

that all perceptions are equally relevant or valid. Rather the point is that in such 

circumstances it is more likely that the woman's explanation of events will not be 

accepted at face value and the defendant's perceptions of what happened may differ to a 

considerable degree from that of the woman. 

For example, in a 1987 Australian trial that could be classified as a 'simple' rape case, 

the woman argued that she was afraid of the defendant, was locked in a room with him 

and she was sure he intended to attack her. She therefore watched him very closely. 

The defendant argued, '[slhe kept looking at me, giving me the eye, and that's how I 

thought that she wanted to go to bed with me'.54 Scheppele notes that social 

psychological research indicates significant gendered differences in perceptions of sexual 

intentions with men more likely to sexualize their descriptions of women and social 

situations. For example, the same 'friendly7 behaviour is more likely to be interpreted as 

mere politeness by women but seductive and provocative by men.55 Such research also 

indicates that men often make mistakes about what the woman thinks is going on. A 

woman may experience rape by a man who, in contrast, thought he was playing the role 

of seducer and used what he thought was the normal or appropriate degree of aggression 

332. 
' 54 Quoted in Nina Puren, 'Hymeneal Acts: Interrogating the Hegemony of Rape and Romance', The 
Australian Feminist Law Journal, Vo1.5, 1995, p. 19. Puren notes that for at least one judge involved in 
the case, the 'rape was discursively transformed into romance, and the woman's testimony disqualified'. 



needed to overcome what he perceived to be the 'no' that meant 'yes'. A survey of over 

six thousand students in US conducted by Mary Koss found significant discrepancies 

between the way men and women interpret women's consent to sex and that women 

who have been targets of sexual assault perceive their resistance and the degree of force 

and coercion used to attain sexual intercourse as much more extreme than did offenders. 

Koss notes that her research is consistent with studies of convicted rapists which have 

observed that despite the use of force and coercion, many rapists deny rape, rather 

defining their act in terms of consensual sexual intercour~e.~~ This type of research 

suggests that the perceptual fault lines occurring between men and women in the area of 

sexuality are 'deep, enduring, and of enormous consequence in daily life'.57 

Judges, prosecutors and police, that is, those in the legal position of choosing between 

divergent accounts of events, are thus faced with these perceptual fault lines and must 

decide and accord validity to one side. Scheppele argues that in law, the established 

legal standards on which this adjudication process is based serve to hide or disqualifl one 

set of perceptions. The disqualified set consists of stories which do not accord with the 

dominant view, that is, the insider 'stock stories7 of rape which are inherently 

masculinist. The stock stories of rape and their underlying assumptions tend to focus on 

questions regarding the degree of force used to achieve penetration, defined largely in 

terms of the woman's level of resistance, and her blame-worthiness. This focus on the 

woman, what is effectively the trial of the woman, determines that only 'real7 rapes are 

granted credibility in the courts. Women's alternative perceptions and experiences of 

j5 Scheppele, 'The Re-vision of Rape Law', p. 1109. 
56 Mary P. Koss, 'Hidden Rape: Sexual Aggression and Victimization in a National Sample of Students 
in Higher Education', in Mary E. Odem and Jody Clay-Warner (eds) Confronting Rape and Sexual 
Assault, Scholarly Resources, Wilmington, 1998, p.66. 



'simple' rape are consistently distrusted, dismissed or not heard at all. It is therefore the 

telling of women's counterstories and the exposure of the 'subjugated k n o ~ l e d ~ e s ' ~ ~  

they entail that is the focus and political force of feminist legal storytelling. 

However, many scholars argue that the telling of alternative or counterstories is 

inherently limited in its aim to produce social change. Such arguments frequently draw 

attention to the lack of evidence in Australia, Britain, the USA and Canada of substantial 

positive gains for women despite the implementation of numerous legal reforms intended 

to address the 'newfound7 knowledge of the victimisation of female complainants in 

sexual assault trials.59 Responding to such criticisms of postmodernist discourses in 

general, Margaret Davies argues that definitions of what constitutes social change are 

ofien too narrowly conceptualised. She argues that whatever contributes to the 

production of the conditions in which change can occur, including theoretical or 

narrative works that generate alternative ways of viewing the world, can make significant 

contributions to the process of change.60 However, it is understandable that many 

feminists and other social reformers have not only grown impatient and fiustrated with 

the slow and incremental changes to legal policies but have also recognised the need to 

deepen our understandings of the complexities involved in social and legal 

transformations. Some feminists have more recently begun to argue that although it 

55 Scheppele, 'The Re-vision of Rape Law', pp. 1 1 10-1 1 1 1. 
58 Foucault uses this term here to refer to both the 'historical contents that have been buried and 
disguised ... within the body of functionalist and systernatising theory' and to 'knowledges that have been 
disqualified as inadequate to their task or insufficiently elaborated: naive knowledges, located low down 
on the hierarchy, beneath the required level of cognition or scientificity'. Foucault, 'Two Lectures', 
pp.81-82. 
59 See for example, Regina Graycar, 'Telling Tales: Legal Stories About Violence Against Women', 
Cardozo Studies in Law and Literature, Vo1.8, No.2, 1996, pp.297-3 16; Kaspiew, 'Rape Lore', pp.350- 
382. 
60 Margaret Davies, Asking the Law Question, The Law Book Company, Sydney, 1994, p. 169. 



remains important to continue to give voice to women's experiences of gendered 

violence which are otherwise discounted in the legal system, it is also important to 

examine the constraints involved in telling these stories-that is, to move beyond mere 

storytelling and analyse the legal categories and frameworks which structure what can 

and cannot be said.61 

How applicable are these questions and insights, developed in the Anglophone legal 

arena, to the Japanese judicial context? In order to examine this question it was 

necessary to gain access to Japanese judicial decisions in cases of sexual violence. The 

following section describes my methodological approach. 

Section 2: Methodology-data collection 

The Documents 

When I embarked on the data collection process in Tokyo my objective was to cast a 

wide net in order to locate as many cases as possible containing textually rich material in 

terms of judicial opinions on gender relations and/or sex and sexuality in Japan. I 

collected eighty one cases, including four excessive self defense and two murder cases, 

which I intended to compare to the Ikebukuro case discussed in the Preface. The initial 

sample also included six compensation cases involving extra-marital sexual relations or 

"abnormal sexuality7' as grounds for divorce which I anticipated would provide material 

bearing on the construction of normative standards regarding sex, gender and marital 

relations. 

61 See for example, Graycar, 'Telling Tales', pp.297-3 16. 



As the research process evolved I decided to eliminate not only the above cases in order 

to focus on cases specifically dealing with a sexual assault but also cases involving a 

sexual assault which due to the nature of the additional charges and the primary evidence 

submitted during the trial did not provide a discussion relevant to the thesis objectives. 

This latter group consisted of: two appeal rape cases which focused entirely on a legal 

62 point unrelated to my own inquiry, eight cases in which the defendant's sanity was the 

primary focus of the decision,63 twelve cases involving murder64, five robbery and rape 

cases (a discrete criminal category) and one robbery and indecent assault case.6s In all 

these cases the trial focused on very different types of evidence and legal issues which 

made a comparison with rape, indecent assault and sexual harassment trials impossible. 

For example, it is highly unlikely that the woman's physical resistance, character or 

behaviour will be scrutinised for evidence of partial responsibility in trials falling into any 

of the above categories. This was confirmed in the preliminary scanning of the cases. 

In total, forty cases were eliminated from the process of detailed translation and further 

analysis. These cases are listed in Appendix Six. The remaining forty one cases, 

constituting the primary sample of cases analysed in depth, consisted of twenty rape 

cases, ten indecent assault cases and eleven sexual harassment cases. These cases are 

listed in Appendix 2. Twenty seven of these cases, located by a CD Rom search of 

62 In one case the point of legal argument concerned the legality of documents which were not stamped, 
that is signed, by the judge and the other concerned the issue of confession due to police coercion. 
63 Five of these cases involved a sexual assault of a gr l  thirteen years of age or under. Two cases also 
involved murder charges and these are listed under that category in Appendtx 6. 
64 Including the two cases which involved questions of sanity the total number of cases involving 
murder is fourteen. 
65 Robbery is regarded as a more serious crime than rape and therefore a sexual assault case involving 
robbery is likely to focus on the question of the robbery. Punishment for robbery (Article 236) is 'penal 
servitude for a limited term of not less than five years' whereas rape (Article 177) is 'penal servitude for 
a limited period of not less than two years'. EHS Law Bulletin Series, The Penal Code of Japan, Vo1.2, 
No.2400, 1996, p.72; p.54. 



published criminal cases from 1986 to 1996, were obtained from the two main 

commercial, fast-service case reporters, Hanrei JihG ( a e  Case Review) (three 

publications per month) and Hanrei Taimuzu ( a e  Case Times) (p monthly) .66 

In these publications, the judgment ( h a n k e t s ~ ) ~ ~  is usually preceded by a very brief 

statement about why the case is noteworthy, followed by a short commentary or 

summary of the main issues in dispute, usually up to half a page in length. The judgment 

sums up the admitted facts, provides the reasoning behind the judgment, the judgment 

itself, the applicable laws and regulations, the verdict, and the sentence or any other 

penalty imposed. The length and detail of the judgment is largely dependent on the 

perceived complexity of the case and whether the charge was contested, in which case 

supplementary notes are provided. The length of each case in my sample ranged from 

one to forty three pages with the majority around three to five pages. 

In addition, my sample of cases reported in Hanrei Jiho" and Hanrei Tairnuzu includes 

one case of indecent assault and four cases of rape from 1969 to 1984 which were 

identified as significant by Japanese feminist legal ~cholars.~' The sample also includes 

six transcripts of sexual harassment judgments, one partial transcript of a sexual 

harassment case not including the judgment69 and one full trial transcript of a 

compensation claim involving rape." 

The case reporters generally include cases which raise questions of particular legal interest. 
67 Hanketsu refers to a judicial decision in cases tried to a verdict and as such differs from kettei 
(ruling), handan (adjudication), meirei (order), saiban (decision), and shinpan (adjustment). For a more 
detailed explanation see Dan F. Henderson, 'Japanese Law in English: Reflections on Translation', 
Journal of Japanese Studies, Winter, Vo1.6, No. I, 1980, p. 149. 
68 There were no cases in 1985 identified as significant by Japanese feminist legal scholars. 
69 The partial transcript was obtained with the permission of the complainant Kikuchi IOyomi whose 
case was in its sixth year of trial at the time. The tower of paper comprising the legal record of her trial 
was about knee high fiom the floor. Due to limited time and financial resources I therefore selected the 
most relevant sections such as Kikuchi's initial claim, the defendant's counter claim, and the cross 



I decided to include these additional cases because access to textually rich materials is 

limited. Given the paucity of academic research on sexuality and sexual violence and to 

a lesser extent gender relations in Japan the judgments were collected in order to 

conduct a qualitative analysis of how judges construct sex, sexuality and gender. 

Because I am using the judgments for purposes other than that for which they were 

originally written, the usefulness of many judgments is frequently limited in terms of my 

own research questions.71 That is, details of judges' impressions of the character and 

behaviour of the complainant and defendant are often omitted from the judgment. The 

difficulty in obtaining an adequate number of usefkl cases from published sources is 

compounded by difficulties in gaining access to trial transcripts. While permission may 

be granted from the Ministry of Justice (MOJ) for access to court records, transcripts 

cannot be copied and the sheer size of them is prohibitive, especially given the extra time 

required by a non-native Japanese speaker and non-legal expert. It is possible to 

circumvent these difficulties by approaching the legal representative of a party in a 

particular case who may be willing to hand over copies of transcripts once permission 

from the client is granted. If, however, the documents must be copied at the Bar 

Association the cost is a hefty eighty yen per page.72 Fortunately the lawyers I met who 

were representing sexual assault cases were very helpful and did much to facilitate both 

examination of witnesses. There is no judgment because shortly after I left Japan the case was settled 
out of court. 
70 End& the complainant, agreed to let me copy the legal documents of her case on the condition that I 
return the copies when my research is completed. The copied documents include the full trial transcript 
of the court of first instance, the following appeal and the submission to the Supreme Court to re-open 
the case. 
7' Colleen Ward notes that this type of archival research is limited by the fact that key measurement 
decisions have already been made by someone other than the researcher and therefore important 
information may be missing. Colleen A. Ward, Attitudes toward Rape: Feminist and Social 
Psychological Perspectives, Sage, London, 1995, p. 1 13. 
72 At the current exchange rate of 63 yen to the Australian dollar this amounts to $1.25. 



my data collection and analysis. Their generosity in providing me with the six additional 

transcripts of recent sexual harassment judgments means that my sample comprises 

approximately one quarter of all sexual harassment cases which had gone to trial by 

1997." 

Because of the orientation of my research and the materials obtained, I make no 

statistical claims or quantitative interpretations, although in hindsight I recognise that this 

might have added a valuable dimension to my research. I can also make no claims about 

historical shifts in judicial decision-making. Partially due to the time consuming nature 

of negotiating legal Japanese I chose to limit the CD Rom search to a ten year period. 

Nevertheless, in order to gain some insight into any historical shifts in judicial thinking in 

the postwar period I was guided by two books in particular by Japanese feminist 

lawyers74 and one volume of a legal journal which discussed cases of gendered violence 

and included comprehensive bibliographical inforrnati~n.~~ References which were both 

applicable and accessible were pursued and included in my sample (i.e. the five 1969 to 

1984 cases mentioned above). On the basis of these cases and the feminist lawyers' 

discussions of many other cases, there is no evidence of a significant change in thinking 

about sexual violence in the postwar period and such a shift was not mentioned by any of 

the Japanese lawyers. Both 'good' and 'bad' judgments in terms of awareness and 

sensitivity to feminist analyses of sexual abuse are found before and during the 1986- 

73 Although approximately forty sexual harassment cases had gone to trial in Japan by mid-1997, it is 
difficult to obtain an exact figure because some of the earlier trials in particular did not explicitly use or 
define the term sexual harassment (seku hara or sekushuaru harasumento). Fukushima MIZU~O, 
personal communication, 26 June 1997. Legal scholar Yamada Sh6z6 lists thirty two cases of sexual 
harassment which had reached judgement by March 1999. Yarnada Sh6z6, 'Shokuba ni okeru 
sekushuaru harasurnento o meguru saiban rei no bunseki (1)' (Analysis of Legal Cases of Sexual 
Harassment in the Work Place (Part I), H6gaku Shinpd, Vo1.105, No. 12, 30 September 1999, pp.43-45. 
74 The two books were: Fukushima, Saiban no Joseigaku; Tsunoda, Sei no hdritsugaku. 



1996 period. However, it is impossible to accurately gauge whether a shift has in fact 

taken place on the basis of the existing literature and my small sample of cases. My 

analysis therefore does not attempt to address this question, although judicial decisions in 

recent sexual harassment cases (discussed in Chapter Seven) certainly do suggest a re- 

thinking of the nature and harm of sexual abuse. However, this observation needs to be 

tempered by the legal fact that the standard of proof in criminal and civil cases is 

different. Similar to other legal systems, a criminal case demands proof beyond 

reasonable doubt while civil cases accept proof on the basis of reasonable probability. 

The eleven sexual harassment cases, two rape cases and one indecent assault case were 

heard in civil courts because they involved a claim for compensation. 

Organisation of the Documents 

Because the volume of materials was so large I employed Yuyama YGko, a professional 

interpreter and long time friend, to assist me in the process of sifting through the initial 

set of eighty one cases. Although Yuyama did not have a legal background I felt it was 

more important, particularly in the initial stage, to work with someone with whom I was 

completely comfortable in speaking about taboo, sensitive and sometimes disturbing 

subjects. Together we spent many hours skimming the cases to determine the offence(s), 

the sentence, the kndamental details of the cases and whether there was any mention of 

gender, sex or sexuality. I filed the cases according to offences and took brief notes on 

each, highlighting cases and sometimes sections of the judgment which would require a 

close translation. The first process of elimination mentioned above took place at this 

stage. 

75 The journal is H6gaku Serninci, Vo1.35, No.10: 1990. 



The next stage involved my translation of the cases. Cases or sections of cases 

containing comments pertinent to my research questions were carehlly translated first. 

Eventually all cases in the final sample and quite a few others were translated, some 

more completely than  other^.'^ Frequent clarification from Yuyama and occasional 

clarification from Japanese lawyers was necessary at this stage. After reading and re- 

reading the cases they were then analysed in terms of a number of key questions (listed in 

Appendix 4) constructed on the basis of the materials gathered and guided by major 

77 empirical and theoretical works from Australia, Britain and the United States. Each 

case was then summarised and relevant sections were sorted thematically which then 

guided the focus of the thesis chapters. In order to maintain clarity in terms of making 

comparisons between cases and avoid confusion resulting from the different sorts of 

charges and types of evidence, the thesis focuses primarily on rape. The sexual 

harassment and indecent assault cases are used as supplementary examples where 

relevant in terms of judicial comments. More extensive incorporation of the indecent 

assault cases is hrther complicated by the fact that five cases involved girls thirteen years 

and under, one of whom was intellectually disabled, and another case involved a 

physically disabled women. Such cases are likely to shed a different light on the judge's 

perceptions of force, resistance, 'victim precipitation778 and so forth. Japanese legal 

76 For example, I did not translate sections which were either clearly repetitious or not relevant such as a 
detailed description of the DNA testing or a detailed description of a car, even though this evidence was 
sigtllficant to the outcome of the trial. 
77 Of particular significance were: Gender Bias and the Law Roject, Heroines of Fortitude: The 
experiences of women in court as victims of sexual assault, Department for Women, New South Wales 
Government, Sydney, 1996; Gary D. LaFree, 'Variables Affecting Guilty Pleas and Convictions in Rape 
Cases: Toward a Social Theory of Rape Processing', Social Forces, Vo1.58, No.3, 1980a, pp.833-850; 
Gary D. LaFree, 'The Effect of Sexual Stratification by Race on Official Reactions to Rape', American 
Sociological Review, Vo1.45, 1980b, pp.842-854; Adler, Rape on Trial. 
78 In his study of rape in Chicago, published in 1971, Menachim Amir developed the theory that a man 
should not be held accountable for rape if the woman could be construed as provocative (in terms of a 



journals generally use an English letter to refer to the complainant and the defender but I 

have used pseudonyms in all rape cases for the purpose of clarity and, in cases where the 

name is known, to protect the privacy of the women7' Following Japanese legal 

convention, I refer to these cases by the name of the court where the case was heard. 

Additional Sources and Statistics 

General articles and crime statistics were obtained from various libraries. For example, 

most statistics were obtained from the National Diet Library, many general and feminist 

materials dealing with sexual violence were obtained from the Tokyo Women's plaza8' 

and general English books and journals on Japan were obtained from the Japan 

Foundation Library and International House of Japan Library. I located a number of 

MOJ materials including some important but difficult to obtain monographs of studies 

conducted by the MOJ Research and Training Institute at the United Nations Asia and 

Far East Institute for the Prevention of Crime and the Treatment of Offenders (UNAFEI) 

Library. A prior formal application is necessary to gain access to this library. 

seemingly endless list of circumstances and behaviours). Menachim Amir, Patterns in Forcible Rape, 
University of Chicago Press, Chicago, 1971, pp.259-276. For a feminist critique of his work see 
Jocelynne A Scutt, The Sexual Gerrymander, Spinifex, North Melbourne, 1994, pp. 135-1 38. 
79 However, for the sake of visual clarity the conventional use of inverted commas around these names is 
not used 

The Tokyo Women's Plaza is a large public facility offering a library senice including a newspaper 
clipping service specialising in materials on gender-related issues, a counseling service, and function 
and conference rooms. 



Courtroom Observations 

Another form of data collection carried out in the final two months of my fieldwork 

(June-July 1997) was the observation of court hearings." Although 1 attended the 

Tokyo District and High Courts almost every day during this time there were no hearings 

involving the cross examination of a complainant.82 I was therefore unable to analyse the 

actual attitudes towards and treatment of women in sexual assault cases at this important 

stage of the trial. On many occasions there were no trials of direct relevance to my 

research topic; however, I was able to observe and take notes on forty four trial 

hearings.83 During these hearings I was also able to analyse the court layout or spatial 

context in which the archival texts are generated, court protocol, the gendered nature 

and general manner of the various court personnel and the way in which proceedings are 

conducted. 

The National Courthouse Building houses the Tokyo High Court, District Court and 

Summary Court in a seventeen story concrete and glass building on Sakura-dori in 

Kasumigaselci, central ~ o k y o . ' ~  The nearest subway station is only meters down the 

road. At the time I was regularly attending court sessions various hearings relating to 

For a comprehensive guide to court procedure in the form of a mock trial see, 'A Guide to Court 
Procedures', http://www.courts.go.jp/english/procedure/keije.htd; Davis, Dispute Resolution in 
Japan. 
82 It should also be noted that this type of hearing is sometimes, at the judge's discretion. carried out in a 
closed court. Miya, Dokyumento seib8ryoku/ Rezpu, p. 197. 
83 The hearings observed included 18 indecent assault sessions (15 cases), 13 rape sessions (10 cases) 
and 3 sexual harassment sessions (2 cases). 
84 Davis provides the first detailed description in English on court procedure in Japan. The purpose of 
the book is to provide non-legal experts and foreign companies in particular with background 
information regarding what litigation in Japan is likely to involve. The book therefore provides a very 
useful and reasonably detailed description of civil court procedures, the roles of all court personnel, 
relevant articles of law and so forth. However, the book's value as a research tool is limited by the 
decision not to include more than just a few Japanese terms for key terminology which would benefit 
anyone needing to find their way around the courthouse and would be useful as a cross-referencing tool, 



the Aum Shinriky6 incidents5 were being heard and security on these days was 

particularly vigdant. Police were dotted around the subway and streets surrounding the 

courthouse and access into the building was restricted to one heavily guarded entrance 

where bags and persons were subject to x-ray checks, similar to those found in airports. 

At other times, people freely entered and exited the building through a number of large 

glass doors. The foyer is vast and essentially barren except for two large desks towards 

the back, a long rack to lock up umbrellas along the wall to the right and a long black 

vinyl bench to the front left. This corner is usually quite crowded with tense and anxious 

people waiting for friends or lawyers, many huddled around a couple of strategically 

placed large 'barrel7 ash trays. On the desk to the right at the back of the foyer are two 

dossiers containing lists (one civil, one criminal) of the day's hearings, including details 

such as the names of both parties, the number of the trial, the alleged offense(s), the 

courtroom number, time of the hearing, and type of hearing.86 It was frequently a 

scramble to get hold of the list first thing in the morning. High school students, friends, 

interested persons, lawyers and the regular court watchers all jostled to find the 

information they wanted. There seemed little regard for the sense of respect and 

appropriate decorum usually invoked by the presence of 'law' at this stage of the 

process. 

particularly as Japanese-English legal dictionaries generally provide only single word translations. 
Davis, Dispute Resolution in Japan. 

These hearings involved those allegedly participating in the sarin gas attack of a Tokyo subway 
station by members of the religious group Aum Shinnky6 in 1995. 
86 Types of hearings include opening proceedings, examination of documentary evidence, examination 
of witnesses, judgment. Although Davis observed that the daily schedule was generally handwritten I 
found that in 1997 they were always typed. For a detailed description of the courthouse and trial 
proceedings see Davis, Dispute Resolution in Japan. 



Much of the time at court is spent waiting for a case." In addition to the rather hectic 

smoke-filled comer of the foyer where people constantly mill about there are a couple of 

other places to wait more comfortably. There are three coffee shoplrestaurants in the 

basement, mostly frequented by courthouse staff and lawyers, and on each floor there are 

a number of waiting rooms with long wooden benches against each wall located near the 

courtrooms, with a large ash tray outside in the hallway. The reason I draw attention to 

the strategic location of the ash trays is that their magnetic quality to attract 'certain 

kinds of people' (like myself) oRen invites total strangers to engage in brief but 

sometimes quite significant conversations. 

Important information or data is not always or only derived from carefully formulated 

research designs; it sometimes comes from unexpected places and at unexpected times. 

It was at one of these ash trays that I first met one of the court watchers-the core 

group consisted of six men, all presumably unemployed or retired, ranging in age from 

early twenties to late sixties. With the exception of one retired man who attended the 

court every day always dressed in a suit and armed with a brief case, the group's general 

appearance and demeanor suggested lives lived in Tokyo's social margins.8g The group 

stood out from the crowd in terms of both their dress and their lack of tension and 

nervousness. They were quite clearly distanced spectators without attachment to 

individual cases. I began to recognise the group because some of them were present at 

This is. however, less the case in Japan than in other counrnes oecause cases are nor neara In a 
continual sitting. A specific date and time, usually one to three hours, is allocated for each particular 
hearing depending on the type of hearing (e.g. oral argument. cross-examination of witnesses, judgment 
etc). 
88 The style of dress was very casual, often noticeably grubby and one man in his forties had the 
calculated style of a fairly low ranlung yakuza member. The very manic movements and behaviour of 
the man in his twenties suggested he suffered a psychiatric disorder which possibly accounted for his 
being unemployed. 



all the hearings I was attending. We were clearly aware of each others' presence and 

curious. I was, however, not at all sure about making contact with this group, viewing 

them as somehow perverse in their interest in sexual assault. Speaking with them would, 

I felt, somehow suggest a sense of collusion in what I perceived to be their voyeurism, 

uncomfortably highlighting my own position as outsider. I retreated into the safe and 

'authoritative' position of academic researcher and the hope that some political purchase 

might eventually be made of the study. 

After about three weeks one of the smokers in this group of court watchers asked me 

where I was from and then we gradually began to chat and others joined us. Frequently 

after a trial they gather around the ashtray at the end of the hallway to discuss the details 

of the case, the severity or otherwise of the sentence, the personality of the judge and so 

forth. They ofien became a valuable source of information, filling in some of the gaps 

that I had missed during the trial. One of the court watchers took notes at each hearing 

and entered these into his computer at home, hoping to do something with the material 

one day. He seemed very pleased to give me a copy of his lists of forthcoming hearings 

and sentencing data. 

In contrast to the opulence of the Supreme Court, where walls are adorned with huge 

sumptuous tapestries and murals, the rooms in the District and High Courts are bare 

except for a clock on the back wall. The rooms look much the same as Australian 

courtrooms. They are divided roughly in half by a wooden balustrade with the court at 

the front and the gallery, mostly seating forty two spectators (although some galleries are 

smaller) at the back.. Observers may enter and leave the gallery at any time which 



occasionally causes some disruption to the trial procedure particularly when there is a 

large group of bored school children in attendance. It is the bailiffs responsibility to 

maintain an appropriate level of court decorum. One bailiff was particularly rigorous in 

this duty, not hesitating to reprimand gallery observers for putting feet on the balustrade 

or bringing in umbrellas rather than placing them in the stands in the foyer. On one 

occasion he entered the gallery and passed a note to an observer which, by the observer's 

response, presumably asked him to sit up. 

Robes are worn by judges, assistant judges and judicial secretaries with that of the latter 

being slightly different to distinguish hislher status. Similarly, gold and silver lapel pins 

distinguish members of the two Bar Associations, Different lapel pins also designate the 

position and status of the legal clerk, prosecutors and trainees from the Ministry of 

Justice Research and Training Institute. 

There is no system of trial by jury in ~ a ~ a n . ' ~  Trials are heard by a single judge or a 

panel of three judgesg0 The presiding judge is usually aged forty five to fifty and has had 

approximately twenty years experience. The assistant judge seated on the right of the 

presiding judge is around thirty five to forty five years old with approximately ten years 

experience and the assistant judge on the lefi of the presiding judge is younger and has 

89 The process of trial by jury did exist from 1928 to 1943, but the system was abandoned primarily 
because the vast majority of accused persons waived their right to a jury trial believing that an untrained 
ordinary citizen was incapable of making a just decision. For this reason, coupled with the belief that 
Japanese people are reluctant to sit in judgment of others, it is unlikely that the jury system will be 
reintroduced in the near future although such proposals continue to be made by some legal experts. See 
Davis, Dispute Resolution in Japan, p.77; Urabe Mamoru, 'Wagakuni ni okeru baishun saiban no 
kenkyii' (A Study on Trial by Jury in Japan), in Tanaka Hideo (ed.) The Japanese Legal System: 
Introductory Cases and Materials, University of Tokyo Press, Tokyo, 1976, pp.483 -49 1 ; Mikazuki 
Akira 'Saibansho Seido' (Judicial System), in Tanaka Hideo (ed) The Japanese Legal System, p.482. 

A panel of three judges sit on particularly important, complex, or criminal cases where the penalty is 
imprisonment for one year or more. Davis, Dispute Resolution in Japan, p.70. 



had less than ten years experience.g1 As expected the courtroom is dominated by men, 

particularly when a tape recorder is used instead of a typist who is invariably female. 

However, it is not uncommon to find that one of the assistant judges, the prosecutor, a 

lawyer (of the hearings I observed this was the case only in sexual harassment trials) or a 

trainee is a woman.92 

In the vast majority of cases I observed the defendant was being held in detention and so 

slhe was led into the courtroom by two prison guards, one in front and one behind. The 

defendant is handcuffed in front and a rope is tied to the handcuffs, wrapped around 

hislher waist and the remaining metre or so of rope at the back is held by the guard. The 

handcuffs and rope are removed and she  sits between the guards on a long black vinyl 

bench in front of the defence lawyers and only a metre or so usually directly to the left of 

the witness box. I imagine the close proximity with no physical barrier in front of the 

defendant might be quite disturbing for the complainant when giving evidence in court. 

This impression was reinforced at one hearing in which a long table was placed in the 

courtroom to display a very long map, forcing the witness to squeeze past one of the 

guards and the defendant to get to the witness box. 

91 ibid., p.70. 

92 In December 1996 there were 1,194 female police officers in Japan engaged in sexual crime 
investigations. Office for Gender Equality, Prime Minister's Office, Women in Japan Today, January 
1997, p.6. In April 1997 there were 282 female judges (9.7% of the total), 113 female prosecutors 
(5.2%) and 1,176 female lawyers (7.4%), and in 1998, 203 women passed the bar examination (25.0%). 
These figures represent a steady increase in all areas over the past decade. m c e  for Gender Equality , 
Prime Minister's OEce, Women in Japan Today, 1999, 
http://www. sorifu.go.jp/&njyo/women99/news~ix. html). 



Interviews 

In addition to archival research and courtroom observations I conducted interviews with 

a range of professional workers in the area, including legal personnel, academics, 

counsellors, and bureaucrats (listed in Appendix 3). The most important interview, 

however, was with End& a woman raped by her boss at work who had the courage and 

tenacity to survive not only the rape but the rejection of her case from the Prosecutor's 

Office right through to the Supreme Court. When planning my fieldwork I decided not 

to attempt to contact or interview women who had been the targets of sexual abuse for 

ethical reasons. I did not want to be in the position of possibly re-opening wounds 

particularly as there is little support including counseling services for women who have 

been targets of abuse in Japan. Nevertheless, my introduction to End6, like many of the 

contacts made during my fieldwork was the result of a snowballing effect. After a two 

hour interview with Miya Yoshiko, feminist author and activist (introduced by feminist 

lawyer Kinj6 Kiyoko), Miya suggested I meet End6 who was keen to publicise her 

rapelsexual harassment case in any way that she thought might lead to changes or to a 

greater understanding of the problems she had faced. In my case, perhaps she believed 

my work might draw attention to the criminal justice system's problems in dealing with 

sexual assault and thereby constitute a form of gaiatsu (outsidelforeign pressure). End6 

rang me and suggested we meet the following day at her home. Despite the day to day 

chores of lunch and dinner preparations, her toddler's antics, children returning from 

school and neighbours popping in we were able to sit down alone for a little over three 

hours and tape an open-ended interview. Before leaving, End6 asked me not to use her 

real name in my research and then placed the weighty volumes of her trial transcripts in 

my hands, to be photocopied and then returned. We met again several times and I was 



able to clarify various questions with her. In an environment encouraging silence, 

End6's insistence on talking about her experience is unusual: she spoke not only with me 

but with quite a number of writers and journalists in addition to pursuing all legal 

channels of redress. The details of her story, however, are 'ordinary'. 

Thesis Objectives and Chapter Outline 

This thesis focuses particularly on the stock storiesg3 or 'hegemonic tales'94 judges 

produce in cases concerning sexual assaults, incorporating Ewick and Silbey's 

description of the three scholarly forms of narrative research: narrative as research 

object, as method and as product of inquiry. In terms of narrative as object of analysis, I 

will examine the stories judges construct to explain the events of specific cases that come 

before them. In particular, what stories do judges construct to make sense of and 

resolve the confUsion created by multiple versions of truth, ambiguity and conflicting 

evidence? This process involves the selection and rejection of particular aspects of the 

stories told in court and particular pieces of evidence in order to form a satisfactory 

narrative which conforms to their understandings of the world and provides an 

explanation for the specific events entailed in the case. A critical reading of the 

judgments thus reveals the assumptions and normative standards that constitute 

appropriate or persuasive narratives of sexual assault in the legal context. 

93 I focus on stock stories rather than 'counterstories' because it is from the 'stock stories' that the 
judicial narratives are more likely to be derived. Moreover judgments, my primary source for 
interpreting judicial narratives, tend to frame decisions in such a way as to appear inevitable and thus 
obscure or ignore alternative accounts of events. 
94 Ewick and Silbey use the term 'hegemonic tales' to describe narratives which reproduce existing 
power relations and inequalities. Ewick and Silbey, 'Subversive Stories and Hegemonic Tales', pp. 197- 
226. 



Narrative is also employed as the method of inquiry. Ewick and Silbey note that 

'scholars may collect and examine narratives as a way of accessing or revealing some 

other aspect of social life'.95 This method is based on the assumption that narratives can 

be approached as a window through which social life can be analysed. The aspect of 

social life in Japan which is central to this thesis is the intersection between gendered 

power relations and sexuality. Judicial narratives of rape and sexual assault are used to 

analyse and illustrate the way in which gender, sex and sexuality are constructed in 

dominant discourses in Japan as these are reflected and perpetuated in the legal context. 

I aim to analyse the particular gendered assumptions and conventions which have 

achieved considerable social currency in Japan and constitute the pool of 'common 

sense' from which judges draw in order to interpret 'facts', come to their conclusions 

and construct 'hegemonic tales'. These assumptions and conventions structure, contain 

and constrain what can be said and how. In addition, an alternative reading of the 

'hegemonic tales' of sexual assault produced in legal discourses also' provides an 

opportunity to draw out and at least vicariously articulate the 'subjugated knowledges' 

of women whose experiences of sexual assault in Japan were not believed, were rejected 

or not heard at all. That is, in the thesis I also aim to explore the counterstories of sexual 

assault to the extent that this is possible from their contained form within official versions 

of 'what happened'. 

The third narrative approach involves the production of a narrative in the shape of a 

thesis. It constitutes my representation of judicial stories, based on the selective 

processes of research data collection, the configuration and interpretation of various 

95 ibid., p.202. 



materials and ideas which as Ewick and Silbey point out may be as much imaginary as 

real.96 Nevertheless, I aim to produce a narrative which provides a sense of coherence 

and clarity and thus leads to a greater understanding of the intersections between gender 

relations, sexuality and Japanese criminal justice approaches to gendered violence. 

Chapter Two lays the groundwork necessary to develop the argument that the dominant 

culture of eroticised violence frames judicial decision-making in cases of sexual violence 

against women. I focus on the culturally specific discursive construction of masculine 

sexuality as a biologically-based system of natural desire to argue that this understanding 

is normalised through the commodification of eroticised violence. I also argue that this 

understanding of masculine sexuality contributes to particular constructions of gender 

which serve to silence and obscure the harm of sexual violence by allocating 

responsibility for the violation to the woman. The chapter concludes with a discussion of 

how women, discursively constructed as blameworthy, respond to the courtroom 

environment as witnesses. This section highlights the extent to which these women are 

active participants in the trial. In contrast to the main focus of this thesis on judgments, 

the women are, in this discussion, removed from the perceptual lens of judges-although 

the distinction is somewhat artificial. A witness is always cognizant of the judge's 

presence and the presentation of an appropriate victim persona is constructed 

accordingly. 

In Chapter Three I examine aspects of the criminal justice system in Japan which 

provides the context for how judges make the types of decisions that they do. I argue 

96 Ewick and Silbey, 'Subversive Stories and Hegemonic Tales', p.203. 



that the assumed effectiveness and efficiency of the Japanese criminal justice system 

needs to be reconsidered in light of emerging evidence of sexual violence which has until 

recently remained relatively hidden. I focus on the principles and practices of the 

criminal justice system which perpetuate the silence surrounding sexual violence and 

which obstruct cases from proceeding to court. 

Aspects of the legal definition of rape constitute a significant barrier both to bringing a 

case to trial and achieving a conviction. In Chapter Four I examine the black letter law 

of rape and Japanese legal arguments concerning its interpretation. These scholarly 

arguments are then considered in the light of nine cases which resulted in a conviction 

for rape. The examination of judicial narratives of rape therefore provides the 

opportunity to take a closer look at what really constitutes legal rape in contemporary 

Japanese courts. I argue that these cases generally conform to the stock stories of what 

Susan Estrich calls 'real' rape, or more appropriately 'normal' (tsCjcS) rape in the 

Japanese context. 

Chapters Five and Six hrther examine what criteria must be satisfied in order for an act 

to qualifl and be legally verified as rape. This question is explored through an analysis 

of eleven cases in which the woman's testimony was subject to considerable scrutiny, 

most but not all failing to achieve a conviction for rape. These cases constitute the stock 

stories of the 'not natural' (fushzzen) rape which loosely correspond with what Susan 

Estrich calls 'simple' rape. I attempt to move beyond the empirical enterprise of 

describing what constitutes rape as a legal category. I aim to analyse the way in which 

gender and sexuality are constructed in legal discourse and to link these judicial 



constructions with both the outcome of specific sexual assault cases and the way in 

which judicial narratives constrain the telling of women's alternative accounts of their 

sexual abuse. 

These constraints are enormous, and while the stock stories of rape appear to be 

hegemonic there is space for resistance. In Chapter Seven I explore feminist legal 

strategies which attempt to highlight and exploit the inconsistencies contained within the 

dominant interpretations of rape. Recent decisions in sexual harassment cases are 

included in this discussion because they appear to offer an opportunity for the creative 

efforts of feminist intervention and the decisions may have possible consequences for the 

interpretation of rape law in the future. 

In the Conclusion I tie the various arguments together and discuss the fbture direction 

and possibilities for feminist intervention in the Japanese legal arena. In particular I 

highlight the legal changes resulting from sexual harassment cases and consider the 

impact that these apparent shifts in thinking might have on criminal cases involving 

sexual violence. 



CHAPTER TWO 

sukebei1 Practices And The Guilty Feminine Body 

The contemporary culture of eroticised violence in Japan produces and sustains a 

discourse which represents sex, gender and heterosexuality as natural biologically based 

systems. This discourse has achieved hegemonic and therefore 'common sense' status 

and as such, it is rarely questioned either inside or outside the cour t r~om.~  Even in 

academic circles there is resistance to thinking about sexuality outside medical and 

physiological discourse. Anne Allison notes the overwhelming reluctance by academics 

and her informants, Japanese businessmen who frequented the hostess bar she was 

studying, to see her work on mizu sh6bai3 as a significant aspect of Japanese culture and 

therefore an appropriate field of research. The reason was that the activities involved, 

drinking and sexual play, were regarded as insignificant or 'meaningless' (imi ga 11ai).~ 

However social constructionist theorists argue that, on the contrary, sexuality can only 

be understood as socially constructed meanings and indeed can only be 'performed7 once 

these meanings are learnt. 

' Sukebei is a culturally specific construction of masculine sexuality. As will become evident in the 
discussion it is necessary to use the Japanese word in order to avoid the negative connotations implicit in 
the usual translations, for example 'lechery' or 'perverted'. 

Hata Ritsue, 'Masumedia wa gdkan o dd hdjiteiruka' (How Does the Mass Media Report Rape?), 
H6gaku Seminri, Vo1.35, No.10, 1990, p.50; Hayash Ydko, 'Gdkan o meguru hdjdlq6', H6gaku 
Seminci, Vo1.35, No.10, 1990, p.31. 

Literally 'water trade', the term refers to evening entertainment businesses which are usually 
associated in one way or another with sexual services although not necessarily involving prostitution. 
All women working in the mizu sh6bai are therefore attributed low social status and often assumed to be 
promiscuous. Anne Allison provides an excellent analysis of the role of mizu sh6bai in the construction 
of middle-class masculinity. Anne Allison, Nightwork: Sexuality, Pleasure, and Corporate Masculinity 
in a Tokyo Hostess Club, University of Chicago Press, Chcago, 1994. 

Allison, Nightwork, pp. 145-148. 



The social construction of both male and female sexuality in Japan is the focus of this 

chapter. More specifically, I am concerned with theoretical questions about the possible 

role of constructions of sexuality in the particular patterning of judicial decision-making 

in cases of sexual violence. I examine three core elements which I argue help to explain 

the tendency of judges to scrutinize and allocate responsibility to the victim if the 

defendant cannot 'immediately' be identified as a 'real rapist' (on the basis of factors 

such as his criminal record, number of perpetrators andlor victims, relationship with the 

victim and so forth). 

The first element 1 analyse is the biological explanation of sexuality which produces a 

particular construction of masculine sexuality. Following a brief theoretical outline of 

the social constructionist explanations of sexuality, I address the issue of sexuality in 

Japan by focusing on prostitution. A history of sexuality or prostitution is well beyond 

the scope of this chapter. An excellent contribution to this area has recently been 

published by Gregory Pflugfelder who focuses on the history of legal, medical and 

popular discourses on male-male sexuality from 1600 to 1950.' My purpose is to show 

that biological arguments have historic and cultural significance in Japan. I also focus on 

prostitution because it is a clear manifestation of explanations of a 'natural' 

uncontrollable male sexuality which requires an outlet. I show that the shifting rationales 

for prostitution have reinforced the biological discourse to the extent that it has become 

taken-for-granted knowledge and has produced a particular form of masculine sexuality 

that has been normalised through the commodification of eroticised violence. This is 

central to my argument, developed later in the thesis, that judges frame their decisions in 



cases involving sexual violence on the basis of the limited repertoire of narratives which 

sustain and are reproduced by this culture of eroticised violence. 

The second element I analyse is the division of women into 'ordinary' and 'prostitute' 

categories. I argue that historically specific constructions of gender and the discourse on 

masculine sexuality produce a culturally specific configuration of a desexualised public 

space and a sexualised and therefore privatised public space. This configuration together 

with an ideology of sacrifice (ikenie)6 consolidate the hegemony of the dominant 

discourse on sexuality and at least partially explains why issues relating to sexuality and 

particularly sexual violence have been so effectively silenced in Japan. Because some 

women can be 'legitimately' sacrificed within an essentially privatised space their 

circumstances can be more easily ignored, side-lined or dismissed while privilege is 

accorded to the 'greater good' or the majority of non-prostitute women. 

The third element, the inscription of sexuality on the feminine body, draws particularly 

on Anglo-American feminist theory. My discussion develops the links between 

prostitutes and 'ordinary' women to argue that the division is not based simply on a scale 

of sexual purity-impurity. The two 'types' of women are discursively constructed as 

complementary. In order to develop this idea I argue that it is usehl to analyse the 

inscription of sexuality on the feminine body. Exploring this area provides insights into 

why it is that women are so readily blamed for their victimisation. In this way it can be 

seen that the prostitute and the woman who has been raped have much in common. 

5 Gregory M. WugFelder, Cartographies of Desire: Male-Male Sexuality in Japanese Discourse, 1600- 
1950, University of California Press, Berkeley, 1999. 
This idea is developed in Tomo Shibata, 'Japan's Wartime Mass-Rape Camps and Continuing Sexual 

Human-Rights Violations', US.-Japan Women S Journal (English Supplement), No. 16, 1999, pp.48-86. 



They are both ascribed a sexuality or sexualised in a way that sets them apart from 

'ordinary' women. When a woman makes a claim of rape she confesses to a sexual 

experience that sounds very much like a 'soft-porn' script. Her body, through the 

telling, is imagined in this framework and each body part becomes explicitly sexualised. 

The story, as it is described in minute detail to police, to lawyers and to judges can be 

imagined as pornographic fantasy, about pleasure, and thus, like the prostitute, she 

becomes suspect. Like the prostitute, she is disqualified from the category of women 

who can be protected-who are protected precisely because they do not 'look like' 

prostitutes. The raped woman can thus be held responsible because she was in fact a 

willing actor in that script, or because she was negligent, taking inadequate care to 

protect her body. 

The chapter concludes with the question of how then does a women whose body is 

presumed guilty attempt to claim victim status in court? The narrative aspects of her 

'defence' are discussed in Chapters Five, Six and Seven. My focus in this chapter is on 

how women tackle the question of constructing an appropriately feminine victim body 

and credible victim persona. To what extent is this important to the construction of her 

case and how does this impact on her ability to tell her story? I argue that the court 

appearance is hndarnentally a process of resistance and in some cases a potential source 

of empowerment. The woman must resist the sexualisation of her body which telling the 

pornographic story entails and distance herself from the prostitute body. At the same 

time, the woman may create an emotional, intellectual and physical environment to 

facilitate her ability to tell a persuasive story in a credible manner. 



My overall argument therefore suggests that although the feminine body may be 

inscribed and discursively produced as passive, vulnerable and culpable, this does not 

determine subjectivity. Women who testify as victims in court are not passive in their 

role as witnesses; they are actively engaged in a process of resistance in a variety of 

ways. However, before examining the idea of resistance it is necessary to clarifL what 

exactly is being resisted-the historical and cultural constitution of discourses and 

practices which produce that resistance. 

Social Constructionist Explanations of Sexuality 

The most comprehensive study of sexuality in Japan in the English language literature is 

Gregory Pflugfelder's analysis of the construction of male-male sexuality in Japanese 

legal, medical and popular discourses from 1600 to 1950. He notes that in the Edo 

period (1600-1868), Japanese doctors who were influenced by Confucian beliefs 

'explained the erotic capacities of the body in terms of the cosmic interplay of yin and 

yang7.7 This was not interpreted in exclusively heterosexual terms although heterosexual 

sex was represented as the 'natural7 force underlying the workings of the universe. 

Based on different rationales, nativist writers of the same era similarly claimed a 'natural7 

basis for heterosexual sex but did not condemn male-male or female-female sex or see it 

as 'unnatural7. The stigmatisation of sarne-sex sexual practices accompanied the 

emergence and introduction of Western scientific knowledge on reproduction and 

evolutionary biology in the late nineteenth century. The increasing exchanges of 

scientific knowledge taking place between doctors in Japan, North America and Europe 



at this time coincided with rapid developments in biological science. As a result, 

biological understandings of sexuality that reduce sexual activity to natural instinctive 

sexual drives constrained or repressed only by social and cultural conventions came to 

dominate in Japan as in other Anglo-European countries.' 

The first significant sociological challenge to biological explanations of sexuality 

developed in the United States in the early 1970s. Using symbolic interactionist theory, 

sociologists John Gagnon and Willliarn Simon argued that sexuality is not a fixed 

biological 'fact' but is rather produced through socially constructed meanings. They 

argued that sexual conduct is the 

outcome of a complex psychosocial process of development, and it is only 
because they are embedded in social scripts that the physical acts themselves 
become possible.. . .The very experience of sexual excitement that seems to 
originate from hidden internal sources is in fact a learned process and it is only 
our insistence on the myth of naturalness that hides these social components 
from us.9 

According to Gagnon and Simon the 'sexual script' has two dimensions: internal or 

intrapsychic states that relate to the motivational aspects informing arousal and external 

or interpersonal states that organise actors' participation in sexual activity. 

Undertandings of these states must be learnt by individual actors before sexual activity 

can take place: the script 'defines the situation, names the actors, and plots the 

behaviour' without which a sexual experience is unlikely to occur.1° Their focus was 

therefore on examining how individuals learn and construct sexual meaning. 

7 Pflugfelder, Cartographies of Desire, p.24 1 .  
* ibid., pp.242-244. 

Gagnon and Simon, Sexual Conduct, p.9. 
1°.ibid, p. 19. 



This challenge to biological assumptions of a 'natural' pre-existing or essential sexuality 

contributed to the fbndamental feminist challenge to the assumption that 'biology is 

destiny'. However, there are a number of problems with Gagnon and Simon's argument. 

They assume that a 'neutral' body pre-exists the 'sexual script' and because the 

individual is the locus of theoretical attention the role of power relations in producing 

meaning, subjectivity and the body is obscured. This gap is partially addressed by 

Foucault who used a wider framework to understand how meaning is produced." 

Foucault's analytical focus on the production of knowledge and power illuminates the 

ways in which meaning is produced through discourse and practice. According to 

discourse theory there can be no pre-existing individual situated outside discourse, but 

rather both the body and the subject acquire meaning only through their location in social 

contexts and through cultural practices. That is, they are constituted in and through the 

power relations which produce meaning. 

However, neither of these theories address the question of why sexuality is constructed 

as a natural phenomenon based on instinctive drives, 'complementary' notions of 

aggression and passivity, and penetration. Nor do their explanations of sexuality 

incorporate an examination of the gendered power relationship that operates between the 

sexed bodies who 'perform' the 'sexual script' normalising particular forms of sexual 

activity. Feminists have addressed these issues by focusing on the power relations which 

produce knowledge about sexuality, examining the links between sexuality and gender 

or, more specifically, the ways in which the construction of sexuality represents and 

reproduces existing power relations, and the ways in which masculine interests are 

" Michel Foucault, (translated by Robert Hurley), The History of Sexuality: An Introduction, Penguin 



served by these constructions. The directions feminist research in this area have taken 

are varied. Stevi Jackson identifies three main paths.12 The radical feminist approach 

which focuses on the centrality of male domination is particularly useful to my own work 

and research on sexual violence in general because it is here that masculine sexual power 

is so clearly manifested." Other feminists have drawn on Foucault's work more directly 

to highlight the variability and plasticity of sexuality and to link this with structural 

analyses of inequality.14 The third direction draws more heavily on psychoanalytic 

theories to examine the construction of sexuality at the level of individual subjectivity, 

that is how we become gendered sexual subjects.I5 

The radical feminist approach has paid much attention to the construction and 

institutionalistation of heterosexuality as the 'norm' of sexual activity through which 

masculine power is reproduced as dominance and submission. In other words, 

heterosexuality is seen as central to the creation of the gendered categories of 'men' and 

'women', socially produced as unequal.16 Sheila Jefieys argues that: 

Books, London, 1978. 
l 2  Stevi Jackson, 'Heterosexuality and feminist theory', in Diane Richardson (ed.) Theorising 
Heterosexuality: Telling it straight, Open University Press, Buckingham, 1996. 
l 3  Examples of this approach include MacKinnon Feminism Unmodified; Liz Kelly and Jill Radford 
"'Nothing Really Happened: the invalidation of women's experiences of sexual violence', in Mariannne 
Hester, Liz Kelly & 3ill Radford (eds) Women, Violence and Male Power: Feminist activism, research 
andpractice, Open University Press, Buckingham, 1996; Tsunoda, Sei no hdritsugaku; Fukushima, 
Saiban no joseigaku. 
14 See for example Sheila Duncan, 'Law's Sexual Discipline: Visibility, Violence, and Consent7, Journal 
of Law and Society, Vo1.22, No.3, 1995, pp.326-352; Smart, Feminism and the Power of Law, pp.90- 
113; Shibata, 'Japan's Wartime Mass-Rape Camps', pp.48-86. 
15 See Margaret Whitford, Luce Irigary: Philosophy in the Feminine, Routledge, London, 1991; Nancy , 

Chodorow, The Reproduction ofMothering: Psychoanalysis and the Sociology of Gender, University of 
California Press, Berkeley, 1978; Anne Allison, Permitted and Prohibited Desires: Mothers, comics and 
censorship in Japan, Westview Press, Colorado, 1996; 
l6 See for example Sheila Jefieys, The Idea of Prostitution, Spinifex, North Melbourne, 1997; Catharine 
MacKinnon, Towards a Feminist Theory of the State, Harvard University Press, Cambridge, 
Massachusetts, 1989; Robert Connell, Masculinities, Allen and Unwin, St Leonards, New South Wales, 
1995; Jackson, 'Heterosexuality and feminist theory'. 



In heterosex these two political categories meet in a potentially intimate activity, 
which involves the very organs which represent the status category of the 
participants ['male' and 'female'] .... this 'sex' is likely to be the activity most 
constructive of the category 'men'. This makes sexuality fundamentally 
constructive of sexual politics, as it is fundamentally constructed by sexual 
politics'. l7 

The centrality of constructions of (heter0)sexuality to the production of a gkndered 

hierarchy suggests the significance of analysing masculine sexuality. At the same time it 

problematises the simple separation of sex (in terms of corporeal sexual difference, that 

is the categories 'male' and 'female') and gender (as social distinctions delineating sexual 

difference associated with 'masculinity' and 'femininity'). The sexlgender distinction has 

been useful to feminist rebuttals of biological reductionist arguments, but a number of 

feminist theorists since the 1980s have emphasised that gender is not arbitrarily 

18 connected to the body. Thus some feminists use the term 'sexed bodies' to convey the 

sense that the meanings and significance of the ways in which masculinity and femininity 

are experienced by the individual is fundamentally based on ideas about male and female 

bodies. Attention has also turned to analysing the ways in which discourses and 

practices mark the body as masculine or feminine. l9 

l 7  JefEeys, The Idea of Prostitution, p.206. 
18 This idea has most forceful1y been articulated by Moira Gatens, Imaginary Bodies: Ethics, Power and 
Corporeality, Routledge, London, 1996. See also Rosemary Pringle, 'Absolute Sex? Unpacking the 
SexualityIGender Relationship', in RW. Connell and G.W. Dowsett (eds) Rethinking Sex: Social 
Theoy and Sexuality Research, Melbourne University Press, Melbourne, 1992. 
19 See for example Sandra Lee Bartky, 'Feminism, Foucault, and the Modernization of Patriarchal 
Power', in Irene Diamond and Lee Qmnby (eds) Feminism & Foucault: Reflections on Resistance, 
Northeastern University Press, Boston, 1988; Ann J. Cahill, 'Foucault, Rape, and the Construction of 
the Feminine Body', Hypatia, Vo1.15, No. I, 2000, pp.43-63. 



Masculine Sexuality and Prostitution 

In Japan the state has in a sense played an overt role in the construction of particular 

sexualities through the regulation of prostitution. The state's involvement in regulating 

prostitution has, particularly since the 'comfort women' issue gained international 

attention in the late-1980s, been well documented in the English language literature on 

~ a ~ a n . ~ '  At various times and in varying contexts, prostitution has been conceptualised 

as a means to the necessary release of male sexual energies, to prevent rape, to maintain 

social control, and as a means to regulate public morals and hygiene. All of these 

justifications served to reproduce a discourse on sexuality based on the idea of instinctive 

male urges requiring an outlet. 

Providing an appropriate sexual outlet for men was a premium concern in the early years 

of Meiji. Industrialisation demanded 'new types of men' to work in urban factories. 

Sexual release was regarded as a hndamental dimension of maintaining healthy satisfied 

workers. However, due to low wages and conditions of poverty, workers frequently had 

to delay marriage and prostitution was therefore constructed as a necessary means to 

sustain men's vital energies. Prostitution was consequently seen by some leading 

officials as 'vital to maintaining the socioeconomic order' and thereby contributed to 

Japan's economic rise.21 

Prostitution was similarly seen as vital to maintaining the type of masculine body 

required by the military. Justifjring the establishment of ianjo, popularly known as 

20 See for example, Sheldon Garon, Molding Japanese Minds.- The State in Everyday Life, Princeton 
University Press, Princeton, 1997; Shibata, 'Japan's Wartime Mass-Rape Camps', pp.48-86; special 
edition of positions: East Asia cultures critique, Vo1.5, No. 1, Spring 1997. 



'comfort stations7 or more appropriately as 'rape in which local women .were 

forced to provide sexual services for Japanese military personnel in China, Korea and 

Southeast Asian countries from the late 1930s to 1945, author Naoi Masatake argues 

that: 

On a battlefield, in order for a man to be 'usehl', it is necessary to maintain a 
healthy body and an aggressive mind. Managing sexual desire harmonizes body 
and mind, and lubricates war operations. It is natural and necessary for military 
leaders to establish comfort  station^.^ 

Feminist historian Tomo Shibata argues that state-regulated prostitution hnctioned to 

regulate the sexuality of those seen as 'usehl' to the state. She explains that the state 

used the regulation of sexuality as a 'disciplinary technique' to obtain obedience from 

male workers and military personnel.24 The wartime institutionalisation of sexual 

violence in 'rape camps' served as the regulatory device which achieved the obedience of 

Japanese soldiers.25 Shibata quotes an excerpt from the memoir of Nakasone Yasuhiro 

who served in the military and then as Prime Minister from 1982 to 1987 to illustrate: 

It was a huge troop .... After a while, some of them started to assault the native 
women or indulged in gambling. I made strenuous efforts to establish a comfort 
station for them. They were just like potatoes jostling each other in a 
washbowl.26 

21 Garon, Molding Japanese Minds, p. 10 1. 
22 Shibata uses this term in Shibata, 'Japan's Wartime Mass-Rape Camps', pp.48-86. 
23 Naoi Masatake, Senkon[War Spirit], Tiisen Press, Tokyo, 1973, quoted in Shibata, 'Japan's Wartime 
Mass-Rape Camps', p.62. 
24 Shibata draws on Foucault's argument that the exercise of power on the individual body produces both 
increased capability and greater subjugation at the same time. He describes this as a 'relation of 
docility-utility'. Michel Foucault, Discipline and Punish: The Birth of the Prison, Penguin Books, 
London, 1977, p. 137. 
25 Chin Sung Chung also notes that in 1932 a Japanese army officer stationed in Shanghai requested the 
governor of Nagasaki Prefecture to send 'military comfort women' and that he was pleased to report that 
after their arrival the soldiers' rapes of Chinese women decreased. Chin Sung Chung, 'The Origin and 
Development of the Military Sexual Slavery Problem in Imperial Japan7, positions: East Asia cultures 
critique, Vo1.5, No. 1, 1997, p.223. 
26 Yoshimi Yoshiaki, Jligun Ianfu [Comfort Women], Iwanami Shinsho, Tokyo, 1995, p.72, quoted in 
Shibata, 'Japan's Wartime Mass-Rape Camps', p.58. 



Similarly, the fear of uncontrollable male sexuality prompted the government's 

immediate institutionalisation of Recreation and Amusement Association (RAA) brothels 

for the Occupying Forces at the end of WWII to protect 'respectable' Japanese women 

fiom rape and the purity of 'the Japanese family' from mixed race ~hildren.~' All the 

major newspapers at the time ran employment advertisements for women-specifically 

geisha, prostitutes, barmaids and waitresses-to ensure that the sexual 'needs' of the 

occupying forces would be met. However, the RAA was far from successfU1 in 

achieving its goal of preventing rape.2g Moreover, the RAA brothels were soon closed 

due to pressure from the US Occupation administrators whose sense of morality was 

offended by the idea and practice of state sanctioned prostitution. 

Nevertheless, general prostitution continued to be regulated despite the Occupation 

authorities' demands to abolish the system of licensed prostitution. The resulting 1946 

policy restricted former licensed prostitutes (now called settar&, 'entertainers') and 

brothels and associated entertainment businesses (now called 'special bars and 

restaurants') to special 'red line' zones29 regulated by police. According to the 

government's National Public Opinion Survey Office in 1949 the policy had popular 

support. Seventy percent of respondents justified the practice in terms of safeguarding 

ordinary girls and limiting the spread of venereal disease. In addition a Labour Ministry 

'' The chief of the Police Bureau, fearing racial contamination warned that Japanese men should be kept 
from 'consorting with these prostitutes, who would serve as a hygienic buffer'. Garon, Molding 
Japanese Minds, p. 1 1 1. 
28 According to Fujime, Police Headquarters statistics reveal that in 1946 there were 30 reported cases of 
Japanese women and girls raped by American soldiers. 283 cases in 1947,265 cases in 1948 and 3 12 
cases in 1949. However, as Fujime notes. due to fear and shame many victims did not file a report. 
According to other sources estimates were as high as 3500 cases in the first month of the Occupation 
forces landing in Japan. Fujime Yuki, Sei no rekishigaku (History of Sexuality), Fuji Shuppan, Tokyo, 
1997, p.326. Yuki Tanaka similarly argues that in the first ten days of the Occupation there were 1,336 
cases in the prefecture encompassing the two major ports near Tokyo. Yuki Tanaka, Rape and War: 
The Japanese Experience, Japanese Studies Centre, Monash University, Melbourne, 1995, p.40. 



commission on women's affairs stated in 1952 that 'in these days of marital problems, it 

is a necessary evil that satisfies the instincts of 

These shifting justifications for prostitution indicate that prostitution has been an area of 

contestation, but also an area that the state has consistently found useful to regulate. 

One result of this sustained official regulation of prostitution has been the 

institutionalisation of the biological discourse on sexuality. Regulated prostitution has 

thus contributed to the normalisation of a particular construction of Japanese masculinity 

and sexuality which has been further reinforced and shaped by an array of social 

conventions and practices in the contemporary period. 

Masculinity as Sukebei and its Normalisation 

Male sexuality is central to the hegemonic discourse on Japanese masculinity. The 

hndamental nature of the (hetero)sexual male is defined in terms of sukebei, a perverted, 

lecherous or 'dirty old man' framework of sexual desires and practices (without 

significant negative connotations) which permeates class and status boundaries. Anne 

Allison observed of upper and middle-class male clients in hostess bars: 

Men will identify themselves as sukebei, refer to the others at the table as 
sukebei, question who in their party is the biggest sukebei, and explain their 
behaviour out at night as that of a sukebei. Obviously there is a strong desire to 
see oneself and other men as sukebei in this setting.31 

Men's sukebei-ness is the drive directing them to prostitutes, hostess bars, peep shows, 

to practise chikan (men who, predominantly on trains, grope unknown women's breasts, 

*' These zones derived the name fiom police patrol maps which marked these areas by red lines. 



buttocks, thighs andlor crotch), voyeurism, to purchase women's used underwear and a 

whole range of fads in the realm of sexual fantasy produced and consumed at a 

staggering rate. 

Sukebei masculinity also pivots around the expression of gendered power. This is 

highlighted in the familiar social narrative of the emasculated impotent salary man who 

has through total devotion and sacrifice to his company lost his sense of self and 

manhood symbolised in his inability to get an erection. The narrative is essentially a 

critique of the social expectation of loyalty and self sacrifice to the company and nation, 

but the flaccid penis signifies the centrality of sexuality and power to constructions of 

masculinity. Sukebei-ness is the power of being able to take or possess the female body, 

hence rape is a common theme in ero manga (erotic comic books) and men express their 

sukebei-ness by exercising their 'right' to touch women's breasts in hostess bars (and 

elsewhere, although outside these bars this 'right7 is being challenged through 

redefinition as chikun and sexual hara~sment).~~ 

The strength of the sukebei discourse is derived from its normalisation. Sukebei 

practices or so-called perversions (sukebei na koto), such as chikun, voyeurism and so 

forth have been incorporated into mainstream culture through market processes of 

cornrn~dification.~~ Setsu Shigematsu locates the commodification of eroticised violence 

30 Report by the Women's and Minor's Problems Commission, Labour Ministry, 27 December 1952, in 
NFMSS, 1: 579-80, cited in Garon, Molding Japanese Minds, p. 199. 
3' Allison Nightwork, p.60. 
32 Allison notes that 'the sexual privilege accorded to male customers in hostess clubs institutionalizes 
the sexualization of male privilege' and that following the first successful sexual harassment case a fad 
among clubs emerged in which the hostesses dressed as OLs ('ofice ladies'). ibid., pp.72-73. 
33 Setsu Shigematsy "'The Law of the Same" and Other won)-Perversions: Women's Body as a "Use- 
Mehpe-Me" Signifier', U.S. -Japan Women 's Journal, English Supplement No. 12, 1996, p. 16 1. 



within the framework of Japan's power in the global economy and particular 

transnational relations which generate huge profits through the sexual use of women's 

bodies.34 Japanese men are thus not inherently or uniquely 'perverted', but mkebei na 

koto are endorsed and facilitated by the strength of the Japanese market economy, the 

high level of discretionary capital and the consequent growth of a formidable consumer 

culture.35 Although discursively peripheral to family and work, the high levels of 

consumption and huge profits generated by the various sex industries makes these 

industries anything but marginal, culturally or economically.36 

The marketing techniques of the sex industries (from 'hard-core' pornographic 

magazines and videos to 'late night television' shows known as 'sukebei terebi') 

construct, package and sell particular objects or practices as 'perverse' to increase their 

economic value. For example a pair of women's used underpants is sold on the sukebei 

market for at least three times their original unused price because the' purchase is 

regarded as 'perverse'. Although the designation of an object or practice as 'perverse' 

usually involves a judgment based on a standard of normality1 abnormality with the 

'perverse' signifying abnormality, in this case, a 'perversion' is defined as normal but 

34 A number of Japanese feminists have drawn attention to the issue of Japan's role in the international 
trafficking of women. See for example Matsui Yayori, Women S Asia, Zed Books, London, 1987; Matsui 
Yayori, 'Tratlicking in Asian Women and Prostitution in Japan', Women S Asia 2 1:  Voicesfrom Japan, 
Asia-Japan Women's Resource Center, Newsletter, No. 1, August, 1995, pp.29-31; Fujioka Mieko, 
'Towards Decriminalization and Empowerment of Survivors of Trafficking', Women S Asia 21: Voices 

from Japan, Asia-Japan Women's Resource Center, Newsletter, No.2, August, 1996, pp.58-61; Vera 
Mackie, 'Division of labour: multinational sex in Asia', in Gavan McCormack and Yoshio Sugimoto 
(eds) The Japanese Trajectoy: Modernization and Beyond, Cambridge University Press, Cambridge, 
1988. i 
35 Shigematsu, "'The Law of the Same" and Other @Ion)-Perversions', p. 155. Jeffrey Weeks makes a 
similar point linlang male sexuality and the enormous growth of the pornography industry in the United 
States. Jeffrey Weeks, Sexuality and its Discontents: Meanings, Myths and Modern Sexualifies, 
Routledge, London, 1985, p.232. 
36 In practice, these industries in fact support mainstream work practices. For example, a company's 
interests are served by securing the maximum amount of time and loyalty possible from a worker. The 



peripheral to dominant practices. Sukebei nu koto are normalised through their 

introduction into mainstream culture by marketing processes which reproduce specific 

'socio-sexual codes7, particularly what Shigematsu calls the 'use melrape me' 

signification of women's bodies. Shigematsu cites as an example the recent publication 

of a magazine on chikan, offering information such as train timetables and platforms 

where large numbers of schoolgirls and young women can be located, 'how to attack' 

articles, and mock interviews with women who relish being atta~ked.~' The mass 

circulation of this magazine normalises chikan by suggesting that it is a common practice 

(substantiated by several surveys)38 and naturalises chikm by suggesting that the practice 

is so pervasive because men 'cannot help themselves', cannot restrain their sexual 

'instincts'. 

In other words, the normalisation of 'perversions' is possible because so-called perverted 

desires are regarded as 'natural' even though they may not be the dominant practice of 

male sexuality.39 Dominant and 'perverted7 aspects of male sexuality are therefore both 

regarded as expressions of 'healthy' masculinity, but the former receives greater social 

legitimacy through the institutionalisation of marriage while the latter is regarded as 

peripheral, of little or no social consequence.40 Sukebei behaviour is constructed as 

natural and therefore inevitable, and within mainstream marketing as part-fantasy and 

'distraction' of family can be partially ameliorated by providing services for sexual gratification free of 
responsibility outside the home. See Allison, Nightwork, 1994. 
37 Shigematsu, "'The Law of the Same" and Other @on)-Perversions', p. 16 1. 
38 A survey of 204 women in Osaka in the late 1980s found that 95 percent of the women had 
'encountered chikan '. lhaya Manako, 'Trouble on the Trains', The Japan Times Weekly, Vo1.30, No.32, 
11 August 1990, p.4; Shibata also cites a number of more recent surveys which found extremely high 
levels of sexual violation in general; most if not the vast majority of cases can probably be attributed to 
chikan. Shibata, 'Japan's Wartime Mass-Rape Camps', p.79, fln.2. 
39 Shigematsu, "'The Law of the Same" and Other @on)-Perversions', p. 162. 
40 Allison, Permitted and Prohibited Desires, p.47. 



therefore essentially harmless. This provides men with a form of sexual licence to 

women's bodies. 

How then, do men achieve the sexual access they are discursively and socially 

'permitted'? Of course the division of women into prostitutes and non-prostitutes 

facilitates male sexual access to women's bodies while maintaining a pool of chaste 

potential marriage partners, but on what basis are women divided and how does this 

division impact on constructions of gender? The explanation is not as simple as a few 

women merely choosing to become prostitutes while the majority do not. The recent 

social outrage and consequent legal measures to stop the phenomenon of enjo k3saI"" 

demonstrates that the idea of 'ordinary' middle-class girls choosing to engage in 

practices associated with prostitution is socially unacceptable. I argue that the discourse 

on sexuality produces the ideology that certain types of women can be sacrificed (ikerzie) 

and that this is critical to understanding the regulation of prostitution in imperial Japan 

and, more broadly, the context in which sexual violence is interpreted. The ideology of 

sacrifice alleviates the tensions between ideas of uncontrollable male sexual desire, the 

ideal of female chastity and the ideal of maintaining a 'safe' and harmonious Japanese 

society. In order to develop this argument it is necessary to first briefly explain the shifts 

41 Enjo k6sai literally translated means 'assisted association', however. it is more accurate to refer to it 
as 'compensated dating' which highlights the context of the social behaviour and its remunerative 
element. It may involve sex for money, but not necessarily. The public debate has been varied and 
complex, but the main concern is that the predominantly high school girls are soliciting 'dates' and 
providing services to satisfy men's sexual pleasures for money to buy designer fashion items. The 
activity was effectively banned by legislation passed in May 1999 which prohibits the purchase of sexual 
services from a child under the age of eighteen. The law (Jid6 baishun/jidb poruno kisei hban, 'Bill to 
Regulate Child Prostitution and Child Pornography') also prohibits the sale, distribution, and 
transmission of child pornography. See 'The Law for Punishing Acts Related to Child Prostitution and 
Child Pornography, and for Protecting Children', http:llwww.npa.go.jpIsyonenllaw.htm. 



in gender ideologies in the Meiji period and the demarcation of culturally specific private 

and public spheres. 

Women as Imperial Subjects 

With the overthrow of the Tokugawa shogunate in 1868 the new Meiji elites embarked 

on a program of 'modernisation' and 'civilisation' which were seen as the necessary 

prerequisites to establishing a competitive nation-state in a new international 

environment. By the end of the nineteenth century Japan had abolished feudal privileges, 

established industrial and military frameworks, systems of policing and compulsory 

education, and promulgated a Constitution and new civil and criminal codes. The new 

institutional arrangements produced a significant shift in social relations, constructions of 

gender and the regulation of sexuality.42 

For leading educationists Mori Arinori and Fukuzawa Yukichi, and some officials of the 

new government, 'civilisation' was symbolised by monogamy. In line with this view, 

several laws were passed. In 1883 a ban was placed on concubines for all except the 

Emperor although conflicting laws and legal silences on the subject left their status 

ambiguous.43 The 1872 Ordinance Liberating Prostitutes (Shdgi kaihdrei) which 

released indentured prostitutes from brothel owners44 appeared on the surface to abolish 

42 For a more detailed discussion see Vera Mackie, Creating Socialist Women in Japan: Gender, Labour 
and Activism, 1900-1 93 7, Cambridge University Press, Cambridge, 1997. 
43 The various legal statutes and public debates relating to concubinage are discussed in Hayakawa 
Noriyo, "Sexuality and the State: The Early Meiji Debate on Concubinage and Prostitution", in Vera 
Mackie (ed.) Feminism and the State in Modern Japan, Japanese Studies Centre, Monash University, 
Melbourne, 1995, pp.3 1-40. 
44 Fujime, Sei no rekishigaku, p.89. 



the formal sanctioning of licensed pro~titution.~~ However a legal loophole allowed 

women to engage in prostitution on the basis of 'voluntary contracts'. This frequently 

involved an advance loan by the brothel owner, often paid to the women's families, 

which would then be worked off over several years. The local governments took control 

of the regulatory system, levying licensing fees on brothel owners and prostitutes which 

provided prefectural administrations with valuable revenue. Similarly motivated by 

economic gain, particularly given the increasing demands of industrialisation, in 1900 the 

central government took formal control of the regulation of pro~titution.~~ Also in the 

late 1860s and early 1870s bans were placed on mixed bathhouses, public urination, 

public nudity, and on the sale of erotic images (shunga) and phallic objects4' 

For the first time, the new legal codes bound all Japanese regardless of class or region to 

national standards of morality. Lawmakers had to extract and/or combine codes from a 

range of domestic laws4' and negotiate imported European ideas. For women this 

resulted in a far more pervasive and restrictive legal standard, codifling, regulating and 

45 The government was largely responding to international pressure over the 'Maria Luz incident' which 
drew attention to the conditions of 'slavery' framing prostitution in Japan. For a discussion of this 
incident see Celia Segawa Seigle, Yoshiwara: The Glittering World of the Japa~zese Courtesan. 
University of Hawaii Press, Honolulu, 1993, pp.220-22 1; Garon, Molding Japanese Minds, pp.9 1-92. 
International pressure as the instigation of political action is a recurrent theme in Japan's responses to 
issues of sexuality. Japan's 1996 Equal Employment Opportunity Law and the 1999 Law for Punishing 
Acts Related to Child Restitution and Child Pornography, and for Protecting Children are more recent 
examples of legislation resulting from combined domestic and international pressure. 
46 The ordinance which formalised the regulation of 'voluntary' prostitution was Naimushbrei dai 44 go, 
so called 'sh6gi torishirnari kisoku', Fujime, Sei no rekishigaku, p.9 1. 
47 As Pnugfelder notes, these legal changes were not merely the result of pressure to conform to the 
'Western' sense of morality. Many of the laws had legal precedents in the Edo period although they 
may not have been subject to serious enforcement. The introduction of a centralised policing system in 
Meiji reinvigorated the state's moral or civilising approach to sexvality. Pflugfelder, Cartographies of 
Desire, p. 147. 
48 A wide range of legal jurisdictions existed under the Tokugawa shogunate or bakufu (the shogunal 
military administration) resulting in bakufu, domain, and village legislation. For a detailed discussion 
of the various legal approaches to the regulation of same-sex practices in the Edo period see Pflugfelder, 
Cartographies ofDesire, pp.97-145. For a discussion of criminal justice procedure in the Edo period 



extending restrictions previously limited to women fiom the samurai class. The majority 

of women in Edo Japan were not bound by rigid gender and sexual codes emphasising 

chastity largely because village life was beyond the reach of state control. Consequently, 

virginity was not socially valued among commoners and divorce rates were high.49 

Moreover, until the late Edo period there was no single uniform marriage or family 

structure; laws varied across different domains, and actual practices were influenced by 

class, wealth and region. Despite attempts to introduce provisions based on European 

family structures into the Civil Code such as those relating to marriage, divorce, family 

headship and inl~eritance,~~ the 1898 Civil Code (Minp6) constructed a patriarchal family 

structure based on the samurai ideal of a stem family household known as the ie 

system.*' This family structure and ideology, grounded in conservative Confucian ethics 

and values such as hierarchy, obedience, loyalty and filial piety,52 supported the Meiji 

see Yoshiro Hiramatsu (summarised and translated by Daniel H. Foote), 'Summary of Tokugawa 
Criminal Justice', Law in Japan, Vo1.22, 1989, pp. 105-128. 
49 Chizuko Ueno, 'The Position of Japanese Women Reconsidered', Current Anthropologv, Vo1.28, 
No.4, 1987, p.78; Chizuko Ueno, 'Genesis of the Urban Housewife', Japan Quarterly, Vo1.34, No.2, 
1987, p.133. 

This was the only area of the new code, drafted by French lawyer Gustave Boissonade on the basis of 
French and later German sources, which was completely rejected by Japanese lawmakers on the grounds 
that it did not protect Japan's traditional 'good morals and beautiful manners' (jumpti bizoku). 
Mikazuki, 'Saibansho Seido', p.455. See also Tanaka, 'Legal Equality Among Family Members in 
Japan-The impact of the Japanese Constitution of 1946 on the traditional family system', South 
Carolina Law Review, Vo1.53, No.2, pp.622-623; Igeta Ryoji, 'Reform of Law in the Meiji Restoration', 
ACTA Asiatica, Vo1.35, 1978, pp.72-98. 
" Preserving the family line and wealth were paramount concerns in the Edo ie system, but this did not 
mean a woman's primary task was to bear and raise children. Motherhood was not necessarily defined 
biologically and women were frequently valued as workers, wives and daughters-in-law as much as 
mothers. The practice of substitute nursing mothers for babies was common particularly in wealthier 
families and childcare was frequently camed out by someone other than the mother. For an analysis of 
the considerable diversity and flexibility in women's lives and social roles in the Edo period see 
Kathleen S. Uno, 'Women and Changes in the Household Division of Labour', in Gail Lee Bernstein 
(ed.) Recreating Japanese Women, 1600-1 945, University of California Press, Berkeley, 1991. For two 
excellent discussions of constructions of sex and gender in the Edo period see Susan Griswold, 
'Sexuality, Textuality, and the Definition of the "Feminine" in Late Eighteenth-Century Japan', US.- 
Japan Women 's Journal (English Supplement), No.9, 1995, pp.59-76; and Jennifer Robertson 'The 
Shingaku Woman: Straight fiom the Heart', in Gail Lee Bernstein (ed.) Recreating Japanese Women, 
1600-1 945, University of California Press, Berkeley, 199 1. 
52 For a detailed discussion of the ie system see Uno, 'Women and Changes in the Household Division of 
Labour'; Ueno, 'Genesis of the Urban Housewife', pp. 134-137. 



elite's vision of a Confbcian family-state suited to the needs of establishing a 'modern' 

and prosperous nation.53 

The wife's position in the family was unambiguously codified as inferior. According to 

Tanaka, '[hler legal capacity was restricted to almost the same degree as that of a 

'feeble-minded7 person.. . .Without her husband's consent, she could not borrow money, 

guarantee another person's obligations, sue, make or receive a gift, or enter an 

employment contract'.54 The new divorce law offered women some improvement in 

terms of being able to sue for divorce, however there was discrimination regarding the 

conditions and grounds for divorce.55 For example, while a wife's adultery was grounds 

for divorce, a husband's adultery with an unmarried woman was not. In addition, with 

no mention of husbands, the criminal code stipulated that wives who committed adultery 

were to receive a prison sentence.56 

Women's lives were hrther curtailed by the increased regulation of gender. For 

example, while samurai men were encouraged to cut their topknot, in 1872 Tokyo 

officials (and those in other parts of the country) banned women from cutting their hair 

short. Pflugfelder notes that if a woman had been apprehended for the offence she was 

53 The household was the basic administrative unit of the State. All members were registered in the 
family register at birth or marriage, and the household head (koshu) was granted almost total authority 
over all family members. Under the system of primogeniture the household head was generally 
succeeded by the eldest son who inherited all property including that brought into the marriage by a wife 
unless otherwise stipulated by contract. See Tanaka Hideo, 'Legal Equality Among Family Members in 
Japan', pp.611-644. 
54 ibid., p.624. 
'bivorce by mutual consent was permitted (justified in terms of enabling couples to avoid 'shaming the 
family') and this was a common practice. However, as both Mackie and Tanaka point out women were 
frequently coerced into 'agreement', and moreover, there were no provisions for alimony or 
maintenance, and the father usually retained custody of any children. Mackie, Creating Socialist Women 
in Japan, p.37; Tanaka, 'Legal Equality Among Family Members in Japan', pp.624-625. 
'' Garon, Molding Japanese Minds, p.99. 



required to carry a special certificate until it grew back.57 Cross dressing was also 

outlawed in the early 1870s and although this provision was superseded by the 1880 

Penal Code (Kezhd) which made no mention of the practice it continued to be policed.58 

The overt concern for regulating gender divisions was perhaps linked to the fact that 

discursively gender was firmly tied to sex. Gregory Pflugfelder notes that early twentieth 

century medical knowledge in Japan constructed heterosexuality as the norm of sexual 

desire and conceived of 'male' (dansei) and 'female' (iosei) accordingly in 

complementary terms. The categories comprised both physical attributes of sex and also 

gendered behavioural and personality characteristics. These included passivity in women 

and aggression in men, thereby 'cementing' the attributes as biological 'fact'.59 

The restrictions placed on women's lives were reinforced by the limited construction of 

rights (kenrz), outlined in the Meiji Constitution under the section 'Rights and Duties of 

Subjects'. Rights were bestowed on the people as subjects of the Emperor in contrast to 

the idea of citizens with 'natural' rights. In Europe, the concept of rights emerged from 

an environment of rising capitalism, protestantism and free market ideologies. Mackie 

argues that under such conditions the concept of natural rights came to incorporate ideas 

of fkndarnental equality and universal values which made it difficult to deny the logic in 

extending these rights to women. However in Japan, women were discursively 

positioned as Imperial subjects, 'as gendered subjects whose service to the Empire was 

mainly discussed in terms of service to home and family', encapsulated in the ideology of 

ry6sai kenbo (good wife, wise mother).60 

57 Pflugfelder, Cartographies of Desire, p. 15 1 .  
58 ibid., p. 152. 
59 ibid., p.253. 
60 Mackie, Creating Socialist Women in Japan, p.30. 



Initially the ry6sai kenbo ideology was most clearly promulgated by the Ministry of 

Education and it was therefore primarily aimed at middle-class high-school girls because 

few working class families could afford the luxury of sending girls to high scho01.~' High 

school education was extended to girls in 1899 to teach them how to become 'good 

wives and wise mothers7. Girls' education was thus quite distinct from the academic 

training received by boys. Donald Roden notes that Meiji secondary schools focused on 

inculcating in girls 'the virtues of chastity, modesty, and submissiveness' and in boys 'the 

countervailing values of performance, unyielding determination, and fortitude'. Thus 

two distinct and hierarchical gendered identities, 'feminine domesticity and masculine 

performance' were constructed to serve the nation's interests through discourses of 

nationalism, modernisation and 'ci~ilisation'.~~ 

Clear class distinctions regarding appropriate female roles (middle-class women oriented 

inside the home and working class women oriented towards employment outside the 

home) began to break down during the Russo-Japanese War (1904-5). Expectations 

regarding women's contribution to the war effort extended the ideology of ry6saz kenbo 

to include activities both inside and outside the home, within the boundaries of feminine 

virtues and responsibilities (e.g. caring for family members and the sick, hard work, 

61 By 1890 working class women had 'become the backbone of the developing Japanese industrial 
economy', comprising 60 to 90 percent of the light industry labour force. The silk and cotton industries, 
dominated by female workers, provided the country with its chief export commodities on which Japan's 
industrial expansion was based. However, given that the ideology of ry6sai kenbo which initially 
located women firmly in the home was only directed at middle-class high-school g~rls, it was not a call 
for all women to leave their jobs and take up domestic responsibilities. Sharon H. Nolte & Sally Ann 
Hastings, 'The Meiji State's Policy Toward Women, 1890-1910', in Gail Lee Bernstein (ed.) Recreating 
Japanese Women, 1600-1945, University of California Press, Berkeley, 199 1, pp. 157-163. 
62 Donald Roden, 'TaishG Culture and the Problem of Gender Ambivalence', in Thomas Rimer (ed.) 
Culture and Identity: Japanese Intellectuals during the Interwar Years, Princeton University Press, 
Princeton, 1990, p.43. 



education, frugality and endurance). Thus Nolte and Hastings argue that by the end of 

the Meiji period gender replaced class as the fundamental social distinction: 'the new 

state ideology based on gender, with its policies that applied to all women, gradually 

replaced the premodern differentiation of women by class'.63 

The ry6sai kenbo ideology contributed to the production of a particular arrangement of 

the 'private' and 'public' spheres in Japan. In Europe, rationalist secularism provided 

the grounds for the emergence of modern nation states in which the family was 

constructed as a private space. The division between the public and the private 

developed as the primary site of economic production shifted out of the home. Men 

began to engage in paid labour outside the home and the primary responsibility of 

middle-class women increasingly focused on the maintenance of the family's needs inside 

the home. Mackie notes that: 

The ideological construction of the private sphere rendered aspects of gender 
relations 'invisible' in political terms, and naturalised the gendered hierarchy in 
the family.64 

In contrast, the characterisation of Japan's emergence as a modern nation-state as a 

family-state or 'emperor system' in which the primary responsibility of the family was to 

produce loyal subjects highlights different configurations of 'public' and 'private7 in 

Japan. Mackie explains: 

According to Confucian ideology, power relations in the family were articulated 
directly into the power relations of the state.. . .In Japan, under the Constitutional 
system, notions of gendered hierarchy within the family were made explicit, and 
the family itself was politicized, rather than being seen as private haven.65 

63 Nolte and Hastings, 'The Meiji State's Policy Toward Women, 1890-19 lo', p. 171. 
64 Mackie, Creating Socialist Women in Japan, pp.40-41. 



Women as imperial subjects, denied a public political voice, were seen as contributing to 

the country's national interests from their designated social position located in the home 

and in so doing the Meiji state 'claimed the home as a public place'.66 At the same time, 

the family can be characterised as a 'desexualised public space', that is primarily a place 

for producing  citizen^.^' It is not the primary sphere for the expression of male sexuality. 

Moreover the construction of motherhood virtually precludes female sexuality in this 

realm and this is not without historical precedent. Chieko Ariga writes: 

During the Edo period, sexual women such as geisha, courtesans, and whores, 
who sold their sexual services to more than one man, were excluded from 
motherhood in the family system. Sexual women .... carried a physical mark, 
clothing, make-up, hair styles, p e h e s ,  and distinct manners, delineating them 
as sexual beings .... Their bodies carried every trace of their status as service 
women used for pleasure and not for motherhood.. . . 

According to this picture, women's sexuality and motherhood should not go 
hand in hand. Sexual women should not be mothers and mothers should not be 
sexual women. This supports the widespread cultural myth under the 
patriarchal system that mothers are dedicated to reproduction, nursing and child 
rearing only and do not have much to do with sexuality.68 

In contrast, Japan's geographic containment of prostitution in licensed quarters, 'rape 

camps' or 'red line' zones explicitly designated for masculine sexual pleasure and 

inhabited by explicitly sexualised women suggests a sexualised and thus privatized 

'public' space.69 Thus there are two clearly separated spheres for the expression of male 

sexuality: an explicitly sexualised sphere for sex play or recreation and a desexualised 

65 ibid., pp.40-41 
66 Nolte and Hastings, 'The Meiji State's Policy Toward Women, 1890-1910', p. 173. 
67 Chungrnoo Choi, 'Guest Editor's Introduction', positions: East Asia cultures critique, Vo1.5, No. 1, 
Spring 1997, pp.v-xiv. 
68 Chieko Ariga, 'Dephallicizing Women in RyliAy6 shinshi ', Journal ofAsian Studies, Vo1.51, No.3, 
1992, ~p.576-577. 
69 Choi highlights the dichotomy between 'publicized domestic space and the privatized public space of 
prostitution'. Choi, 'Guest Editor's Introduction', pp.xiii. 



70 sphere for marriage and procreation. This culturally specific configuration of public 

and private pivoting on the particular constructions of male sexuality renders both 

spheres in a sense 'private'. In terms of intervention, the state is explicitly involved in 

very central aspects of the family as Mackie suggests; however, areas involving 

masculine sexuality are regarded as 'private7 and non-intervention by the law has been 

the standard practice except in extreme cases of physical violence.'l It is thus masculine 

sexuality and not the family as such that structures practices of non-intervention. This 

cultural complex partially accounts for the trivialisation of many issues involving sexual 

violence and the reluctance to address sexual harassment, chikan, domestic violence, 

stalking and so forth. 

Sacrificed Women 

Another central aspect of the culturally specific silence surrounding sexuality is the 

ideology of sacrifice. The discussion so far on women as imperial subjects has indicated 

the significance of the Confbcian-style chain of loyalty fiom the people to the Emperor. 

Tomo Shibata convincingly argues that the ideology of sacrifice was central to this duty 

of loyalty to the emperor, the nation, 'common good', the family, household head and 

70 Allison, Permitted and Prohibi fed Desires, pp.45-47. 
71 The state does regulate sexuality through the former licensed prostitution system and the current 1956 
BaishunboshihG (Prostitution Prevention Law) and the Fuzokueigyoto no kisei oyobi gvomu no 
tekiseikato no kansuru hbritsu (Public Morals Law) which regulates the zoning of sex-related 
businesses. However, it is the prostitute and those who financially profit from prostitution not the client 
who can be charged for contravening the laws. As Nakayama notes the law's exclusion of the activities 
of the client of prostitution reflects the legal concern regarding 'police intervention to the private life of 
the citizens'. Ken-ichi Inui Nakayama, 'The Legal Control of Prostitution in Japan, EuroCriminology, 
Vo1.3, Warsaw, 1990, p.214. See also Veronica Taylor, 'Prostitution Law and the Family: Japan and 
Victoria', Law in Context, Vo1.6, No. 1, 1988, pp.99-114; Elmer H. Johnson, 'Japan Reacts Against 
Street Prostitution: The Anti-Prostitution Law and Women's Guidance Homes', International Journal of 
Comparative andApplied Criminal Justice, Vo1.17, No. 1, 1993, pp.29-41; Minoru Yokoyama, 
'Emergence of Anti-Prostitution Law In Japan-Analysis fiom Sociology of Criminal Law', 
International Journal of Comparative and Applied Criminal Justice, Vo1.17, No.2, 1993, pp.2 1 1-2 18. 



husband. This notion of sacrifice also links the various forms of prostitution &om the 

Edo period to the early post-WWII years and has served as a rationalisation of sexual 

violence arising from and taking place within the institutionalisation of prostitution.72 

Shibata's analysis also offers a more nuanced reading of the frequent argument that a 

historical toleration of prostitution has always existed in Japan. 

Once banned, the practice of selling daughters into licensed prostitution in the Edo and 

early Meiji periods was followed by women's 'voluntary' work as licensed prostitutes in 

Japan while others worked as prostitutes overseas. Their remuneration was frequently 

sent back to families struggling with poverty.73 These women were explicitly 

constructed in official discourse as 'filial' daughters sacrificing themselves for their 

families. In 1896, Prime Minister It6 Hirobumi explained to an English reporter that a 

woman engaged in licensed prostitution 'does so often from a lofty desire to help her 

poor parents or relations; and, when she forsakes the life, by good conduct she is 

readmitted to society'.74 This construction eased the tension between the state's need 

for women as both tightly monitored sexual servicers and moral guardians of the 

family. 75 

72 Shibata, 'Japan's Wartime Mass-Rape Camps', pp.48-86. 
73 In 1884 there were 28,432 licensed prostitutes in Japan and the number rose to 54,049 in 1916. 
Garon, Molding Japanese Minds, p.93. Thousands more were sold to or worked in brothels in China, 
Southeast Asia and the United States. In 1909 there were 5,000 Japanese prostitutes in Singapore. Yuji 
Ichioka, 'Ameyuki-san: Japanese Prostitutes in Nineteenth-Century America', Amerasia, Vo1.4, No. 1. 
1977, p.3. See also Yamazaki Tomoko, 'Sandakan No. 8 Brothel', Bulletin of Concerned Asian 
Scholars, Vo1.7, N0.5, 1975, pp.52-60. 
74 The Daily News (London), 2 July 1896, p.7, quoted in Garon, Molding Japanese Minds, p. 102. 
However, when many of these 'filial' daughters returned home their prospects remained limited and 
they had no choice but to return to prostitution. Fujime Yuki, 'The Licensed Prostitution System and 
the Prostitution Abolition Movement in Modern Japan', positions: East Asia cultures critique, Vo1.5, 
No. 1, p. 150. 
75 Nevertheless, all women working as prostitutes were stigmatised. Fujime notes that they were 
repeatedly referred to, particularly by the Prostitution Abolition Movement, in discriminatory terms such 
as 'senmin' (base or low class) and 'a type of eta' (an outcaste group associated with 'polluting' 



Similarly, the ideology of sacrifice was central to the rationale justifying the forced use of 

local women in 'mass-rape camps' during the period of imperialism in East Asia-to 

maintain an efficient military force and social order. It was also central to the rounding 

up of 'appropriate' women to work in the RAA brothels-to protect 'ordinary' Japanese 

women and ethnic purity. The discursive dominance of the idea that it is necessary to 

sacrifice specific women for the 'common good' was stated quite explicitly by a group 

defending prostitution in the 1920s as the abolition movement strengthened: 'The State's 

objectives are to maintain order and improve the welfare of the greatest number, and if 

the interests of a few [women] must be sacrificed, this is truly inevitable in terms of the 

existence of the State' 76 

The ideology of sacrifice is more difficult to sustain in the postwar period, given the 

context of significant legal changes. The implementation of the 1947 Constitution 

positioned women as citizens with fkndamental human rights rather than as subjects7' 

and the Civil Code was revised to bring it into line with the ~onstitution.~' Nevertheless, 

occupations such as butchers, grave-diggers and tamers). She also argues that this stigmatisation of 
prostitutes was largely the result of imported 'Western values' which condemn sex outside marriage as a 
vice. The distinction between prostitutes and 'ordinary' women therefore remained sigmficant. ibid., 
pp. 154-156. 
76 Kataoka Shdichi (ed.), 'Haishi, ka, sonshi, ka' (Abolish licensed prostitution or keep it?), Baish6fi 
mondai kenkylikai, 1925, p.50, quoted in Garon, Molding Japanese Minds, p. 103. 
77 Article 14, paragraph 1 of the Constitution 'guarantees' equality: 'All of the people are equal under 
the law and there shall be no discrimination in political, economic or social relations because of race, 
creed, sex, social status or family origin', translated in Lois J. Naftulin, 'Women's Status Under 
Japanese Law', Feminist International, No.2, 1980, p. 13. 
78 In the revised Civil Code the structure of 'the family' was sigNficantly democratised. Choice of 
spouse, property rights, inheritance, choice of residence, grounds for divorce and so forth are now based 
on the principle of equality between husband and wife and between siblings. However, everyday 
practices rarely match legal provisions in Japan or anywhere else. Women in Japan face numerous 
forms of discrimination in varying shades of subtlety across a range of areas and government policies 
and employment practices that overwhelmingly privilege the heterosexual mamage in which the 
husband is the primary breadwinner. See Sandra Buckley, 'Altered States: The Body Politics of "Being- 
Woman"', in Andrew Gordon (4 . )  Postwar Japan as History, University of California Press, Berkeley, 



Shibata persuasively argues that the ideology of sacrifice contributes to an understanding 

of the tendency to remain silent about child sexual abuse: the child is sacrificed in order 

to avoid shaming the family by making the offence public through the pursuit of legal or 

counselling  channel^.'^ Similarly, the ideas that prostitution prevents rape or the 

contamination of 'pure Japanese blood' by outsiders or that it saves marriages by 

providing husbands with an acceptable outlet for their sexuality lends itself to the attitude 

that it is necessary to sacrifice other women-more recently Southeast Asian women 

working as prostitutes in Japan-for the protection of 'ordinary' Japanese women, girls, 

the family and nation. 

At the same time, increasing intolerance towards prostitution generally serves to 

reinforce constructions of the prostitute as responsible causal agent or provoker of 

social/moral harm rather than victim or sacrificed filial daughter, as was the case in Meiji 

Japan. Thus, with a different inflection on sacrifice, prostitutes may be seen as deserving 

of punishment rather than given up for the 'common good'. In 1955, lobbying for the 

Prostitution Prevention Law implemented the following year, socialist Diet member 

Karnichika Ichiko argued that prostitutes undermined the dignity of middle-class women 

and commented, 'we must punish the estimated five hundred thousand prostitutes to 

protect the life styles of forty million house wive^'.^^ The comment clearly demonstrates 

1993; Sandra Buckley & Vera Mackie, 'Women in the new Japanese state', in Gavan McCormack and 
Yoshio Sugimoto (eds) Democracy in Contemporary Japan, Hale and Iremonger, Sydney, 1986; 
Naftulii 'Women's Status Under Japanese Law', pp. 13-16; Robert J. Smith, 'Gender Inequality in 
Contemporary Japan', Journal of Japanese Studies, Vo1.13, No. 1, 1987, pp. 1-25. 
79 Shibata, 'Japan's Wartime Mass-Rape Camps', pp.60-6 1. 

Kamichika Ichiko, Sayonara ningen baibai, Gendaisha, Tokyo, 1956, pp.10-11, quoted in Garon, 
Molding Japanese Minds, p.203. Tsunoda provides a detailed account of the class-based debate between 
prostitutes and elite women in the early to mid-1950s. Tsunoda, Sei no hdritsugaku, pp. 153-159. 
Fujime also discusses Kamichika Ichiko's position and contrasts it with other scholars and activists who 
constructed prostitutes as workers with valid labour rights. Fujime, Sei no rekishigaku, pp.386-390. 



the class-based division of women into elitelordinary and prostitute/others and this 

distinction continues to fknction as an illusory buffer which protects 'good' women. 

Other women are thus still being sacrificed in order that 'ordinary' women might feel 

safe. Moreover, this sense of safety rests on a very nebulous assumption: that 'good' 

women will not be attacked. 

Sukebei's Women and the Body Marked as Feminine 

The discourse on sukebei constructs two types of women: appropriate and inappropriate 

targets. Sukebei behaviour is not supposed to be directed towards 'ordinary'/'good' 

women (mothers, wives and daughters), but towards 'Others' (prostitutes, hostesses, 

and possibly ethnically 'other' ~ o m e n ) . ~ '  One very significant consequence is the 

assumption that 'ordinary' women are not targets of sexual assault and that they are to 

some extent protected by the sex industries' vast array of 'accepted' outlets and 'Other' 

bodies. Therefore those who have .been targeted must have provoked their attacker, 

'asked for it' or in some way approximated the mizu sh6bai woman. This makes the 

'blame the victim' narrative in Japan (discussed in Chapter Six) particularly pervasive 

and salient. 

The discursive production ot two sites ot expression tor male sexuality does not posttlon 

the women contained within them in competition. I therefore disagree with the argument 

by Setsu Shigematsu that prostitution threatens the family system because wives fear 

For example, the naked western female body featured in magazines and films catering to male sexual 
fantasies particularly in the 1970s and 1980s, and Filipino women in Japan are overwhelmingly 
stereotyped as sex workers. See for example Ann Kaneko, 'In Search of Ruby Moreno', AMPO: Japan- 
Asia Quarterly Review, Vo1.25 No.4-Vo1.26 NO. 1, 1995, pp.66-70. 



losing their husbands' interest and money to prostitutes.82 The construction of two 

spheres for male sexuality and the two distinct 'types' of women who inhabit those 

spheres strengthens rather than threatens the family by providing husbands with a safely 

contained outlet for their sexual desires which keeps the family intact. Prostitutes do not 

threaten the institutions of marriage or family while sex play with mizu sh6bai women is 

't~lerated','~ while marriage is not conceived of as the primary site or an enduring site of 

romance. The rules of sex play with mizu shbbai women are clearly defined and 

understood as short-term, recreational and 'free from emotional c~mmitrnent'.'~ Unlike 

mistresses or lovers, for whom a husband might contemplate leaving his wife, mizu 

shbbai women are not regarded as appropriate marriage or long-term relationship 

partners.85 A man of significant wealth and power may support a mistress and his ability 

to do so signals healthy masculinity and status, but such relationships tend to be 

contiguous rather than threatening to the family in terms of divorce. Hence, far from 

being seen as a 'menace to society' as Shigematsu states, mizu sh6bai women continue 

to be commonly regarded as providing a necessary service to society, albeit one that is 

accompanied by stigma and lack of social status. 

Shigematsu argues that this distinction between women is the effect of a culturally 

pervasive discourse she calls 'moralistic essentialism' which is disseminated through the 

82 Shigematsu, "'The Law of the Same" and Other (Non)-Perversions', p. 157. 
83 Allison notes that the wives of middle-class businessmen she spoke with assumed their husbands 
spent time wjth prostitutes but preferred not to 'know' and therefore asked no leading questions. 
'Toleration' therefore does not mean endorsement of prostitution or their husbands' activities, but rather 
a resignation to what is perceived as inevitable. Allison, Nightwork, p. 148. 
84 Mackie, 'Division of labour: multinational sex in Asia', p.2 19. 
85 TsunOda notes that among wives deserted by husbands who left due to an affair, the plea that the 
marriage would have been all right if the other woman had been a mizu sh6bai woman or if the husband 
had gone on a Southeast Asian sex tour is almost a clicht. The assumption is that casual sex does no 
harm and that the marriage is safe when men merely buy sex as opposed to falling in love. Tsunoda, Sei 
no h6ritsugaku, p. 160. 



process of cornmodi&ng women's bodies and sexual violence. This concept refers to 

the evaluation of women and female identity using a 'madonna-whore' scale of sexual 

purity-impurity. However, by oversimplifying the construction of masculine sexuality 

and ignoring its power dimension she overdraws the sexual component to argue that 

'moralistic essentialism', 

actually functions to structure and dictate men's sexuality. According to the 
modem paradigm of heterosexuality, a man is supposed to sexually desire a 
woman in inverse proportion to how much contact she has had with other 
men's body parts.. . .The virgin (shojo or shoko). . .would thus be highly valued- 
an evaluation that can be said to engender to some degree the Lolita fetishism 
that is widely marketed for men in contemporary ~ a ~ a n . ~ ~  

Because dominant discourses on male sexuality in Japan do not limit the expression of 

male sexuality to marriage, 'moralistic essentialism' has little relevance as a standard for 

male sexual desire. However, it does perhaps have more significance as a standard for 

selecting an appropriate wife (in conjunction with considerations of ethnicity, class/social 

status, attitudes towards gender roles etc). 

Moreover, while the value of 'the virgin' is a familiar trope in discussions of male sexual 

desire, the Lolita phenomenon (rorikon, literally Lolita Complex) incorporates a more 

complicated range of ideas and practices. It can suggest paedophilia, or it can suggest, 

as noted by Japanese film director Harada Masato, a form of 'backlash' or reaction by 

'weak' Japanese men intimidated by the growing power of feminism who 'have 

developed sexual preferences for "somebody minor and more ~bedient"'.'~ Similarly, 

86 Shigematsu, "'The Law of the Same" and Other won)-Perversions', p. 156. 
87 Interview with the journalist Lynden Barber, 'Teen sex story rings true', The Australian, 7 August 
1998, p. 15. A similar argument was made by Murase Yukihiro, professor of human sexuality at 
Hitotsubashi University, cited in Tim Larimer, 'Japan's Shame', p.61. Miya Yoshiko suggests that the 
popularity of rorikon among male university students may also be linked to the strong emotional 
attachment between mothers and sons which is reinforced by the single-minded focus on educational 



commenting on the allure of the sexually immature adolescent girl in Japanese 

mainstream (not pornographic) men's magazines, John Clammer notes that the girls' 

sexuality is imagined as existing almost in spite of themselves. She is not in control of 

her sexuality, it is 'still one of response to the active sexuality of a man'.88 I would argue 

that similar dynamics operate in the pornographic genre's images of young girls and thus 

the sexual desirability of virginslyoung girls is not merely a question of their 'lack of 

contact with male body parts'. What is significant is the way in which the images 

inscribe sexuality onto the (virginal) feminine body and generate a gendered power 

dimension in the construction of male desire." 

The question of how female sexuality is configured and inscribed on the feminine body is 

crucial to an understanding of sexual violence and its commodification. The 

objectification of female bodies packaged for consumption rehses the notion of an 

autonomous female subjectivity and sexuality. This process of commodification inscribes 

sexuality onto female bodies, but the subject of this sexuality is male.g0 While the female 

achievement. Consequently these sons remain in a state of immaturity, unable to psychologically 
separate from their mothers and are therefore terrified of mature women. Thus Miya argues that 'the 
children of the mazdkon (mother complex) generation graduate into the rorikon generation. Miya 
Yoshiko, 'Excerpts from Sexuality', translated and reproduced in Buckley, Broken Silence, p. 183. 
88 Rosalind Coward, Female Desire, Paladin, London, 1987, pp.42-43, quoted in John Clammer, 
'Consuming bodies: constructing and representing the female body in contemporary Japanese print 
media', in Lise Skov & Brian Moeran (eds) Women, Media and Consumption in Japan, Curzon Press, 
Surrey, 1995, p.212. 
89 Discussing the eroticisation of the child in late nineteenth century European art Bram Dijkstra traces 
the shift in the attraction of the innocence and purity of the child. Dijkstra argues that many men sought 
pleasure in representations of the passive purity of the child because they could not find women who 
resembled their images of meek sexless mothers and who conformed to dominant ideas about women's 
childlike mentality. From the search for purity it was only a small step to re&scovering the 
'enticements' of woman in the body of the child. Images of prepubescent girls 'suggested to the 
nineteenth century male not only innocence but also the absence of any resistance to the particulars of 
masculine desire'. Symbols of purity came to suggest sin and were thus deployed to titillate. Images of 
vulnerable womanchild suggested rape, 'a promise of unopposed carnal knowledge offered to the 
viewer-who became the sole proprietor of the innocence of the awakening woman-a fantasy of "love 
without fear"'. Bram Dijkstra, Idols of Perversity, Oxford University Press, New York, 1986, p. 19 1. 

Allison, Permitted and Prohibited Desires, p.48. 



body is sexualised, it is not her sexuality but rather a 'mirroring' of male desire.g1 This 

idea is best illustrated by looking at the dominant themes within ero manga. Women are 

overwhelmingly scripted as vulnerable, passive objects of male conquest and abuse.92 

Narratives of raped 'innocent virgins' who are 'betrayed by their bodies' are prolific.93 

Women are rarely depicted as achieving sexual pleasure and if they are then it is almost 

always derived from the rape of their bodies or some other form of violation. This 

degradation, Allison argues, is 'an important element in the coding of the sex itself .94 

Also of central significance is the fact that the body marked as feminine is inscribed as 

rapable, that is vulnerable and passive, and this facilitates the elaboration of masculine 

power not just in the fact that the body can be taken but also that the body can be 

blamed for the taking. Women are held accountable for their own victimisation unless 

they can prove themselves to be innocent or pure. The frequency and ways in which 

women are held responsible by judges for the behaviour of the assailants who sexually 

abuse them ('victim precipitated' rape) is discussed at length in Chapter Six. But first 

we need to understand how this is possible. 

9' This point was developed by Luce Irigaray who drew on Lacan's psychoanalytic theory of the 'mirror 
stage' in child development. Margaret Whitford succinctly summarises Irigary's position, 'the male 
projects his own ego onto the world, which then becomes a mirror which enables him to see his own 
reflection wherever he looks. Women as bodylmatter are the material of which the mirror is made, that 
part of the mirror which cannot be reflected'. Whitford, Luce Irigary, p.34. 
92 Buruma explains that '[alesthetic cruelty, in Japan as elsewhere, is a way of relieving fear, of 
exorcising the demons. Because female passion is thought to be more demonic than the weaker, male 
variety-it is she, after all, who harbors the secret of life-and because of her basic impurity and her 
capacity to lead men so dangerously astray, it is Woman who has to suffer most.' Ian Buruma, A 
Japanese Mirror: Heroes and Villains of Japanese Popular Culture, Penguin, London, 1984, p.55. 
Commenting on pornography in general, Eric Kramer similarly notes that as the most extreme 
expression of phallocentrism, pornography seeks to shun domesticity and the maternal, and purge, 
segregate, beat and exorcise the feminine. Eric Mark Kramer, 'Malung Love Alone: Videocentrism and 
the Case of Modern Pornography', in Karen A Callaghan (ed.) Ideals ofFeminine Beauty: 
Philosophical, Social, and Cultural Dimensions, Greenwood Press, Westport, 1994, pp.80-82. 
93 Buruma states that the overwhelmingly sadistic nature of Japanese eromanga (erotic comics) and 
pornography in general dates back to at least the late Edo period, the rnid-nineteenth century. Buruma, 
A Japanese Mirror, pp.54-60. 



Inscribing The Feminine Body With Responsibility 

In the following section I develop the argument that there are three significant 

mechanisms underlying the notion of victim precipitated rape in Japan. First, is the idea 

of jiseki no nen (sense of personal responsibility).95 It is commonly assumed and 

frequently expected of victims of crime in general that they will experience this sense of 

responsibility and reflect on it. This involves acknowledging one's own role in the 

victimisation but does not automatically confer shared guilt in the legal sense. 

Nevertheless, the sense of shared responsibility due to one's involvement lends itself to 

self-blame and therefore opens oneself to accusations by others. 

Second, male sexuality is constructed as natural, hydraulic and uncontrollable. 

Therefore, women perceived as sexually promiscuous or provocative are regarded as 

'asking for it7, not simply because they are 'bad7 but because they are seen as partially 

responsible for inflaming male sexual desire beyond a man's control. There is nothing 

new about this insight. Feminists in both Anglo-American countries and Japan have long 

argued this point. It is nevertheless worth mentioning because it so clearly governs the 

dominant discourses on rape and sexuality in Japan. Moreover the claim that sexuality is 

'natural' or biologically-based lends itself to the suggestion that it is an irrefbtable fact 

and thus reinforces the discourses which constitute and produce the feminine body as 

responsible for its victimisation. 

94 Allison, Permitted and Prohibited Desires, p.62. See also Bununa, A Japanese Mirror, pp.59-60. 
95 This concept is discussed in John Dussich and Kiyoko Kishimoto, 'Victim Assistance in Japan: 
History, Culture and Programs', unpublished paper. 



The third mechanism underlying the notion of victim precipitation has developed from 

more recent feminist work which engages with Foucault or poststructuralist theories 

more generally. Of particular importance here is the work of Sharon  arcu us^ and Ann 

~ahi11.'~ Cahill explores Foucault's ideas about the diffise nature of power, its 

productive rather than repressive qualities, and the construction of the social body. She 

then turns to the works of feminist theorists Iris ~ o u n ~ ~ *  and Sandra Lee ~ a r t k ~ ~ ~  to 

examine the ways in which the female body is marked as feminine. On the basis of these 

works, Cahill develops the argument that the feminine body is inscribed as 'guilty pre- 

and that female sexuality is seen as culpable. 

Marcus comes to a similar conclusion although she travels a different route. Marcus 

approaches rape as a language or more specifically as a script which situates women as 

'already rapable'.'O' She highlights the significance of fear in women's lives arguing that 

it constitutes a hndamental process in the formation of women's subjectivity and, like 

Cahill, notes the degree to which this is disempowering for women. Both Cahill and 

Marcus are primarily concerned with exploring the possibilities of resistance and agency 

in this very problematic area of rape which is so often perceived as the inevitable 

consequence of superior male strength reinforced by natural male aggression and 

patriarchal structures.lo2 Both are therefore quick to remind the reader that rape scripts 

% Marcus, 'Fighting Bodies, Fighting Words'. 
97 Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', pp.43-63. 
98 Iris Marion Young, 'Throwing like a girl: A phenomenology of feminine body comportment, motility, 
and spatiality', in Throwing like a girl and other essays in feminist philosophy and social theory, 
Indiana University Press, Bloomington, 1990, quoted in ibid., pp. 5 1-53. 
99 Bartky, 'Feminism, Foucault, and the Modernization of Patriarchal Power'. 
100 Italics are used in the original. Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', 
p.56. 
lo' Marcus, 'Fighting Bodies, Fighting Words', p.386. 
'02 See for example, Susan Brownmiller, Against Our Will: Men, Women and Rape, Penguin Books, 
Middlesex, 1975. 



or the power dynamics underlying these scripts do not completely determine the subject. 

Because the nature of power is localised, scattered and never complete patriarchy is not 

monolithic. Consequently, the potential for resistance and agency always exists. If the 

body is inscribed with dominant discourses and can therefore be read as a text then it can 

be re-inscribed, at least to a limited extent, with alternative discourses. 

Before examining the applicability of ideas concerning the scripting of the feminine body 

as responsible for its own victimisation in the Japanese context, I will first outline 

Cahill's argument because she most directly focuses on this question. Foucault's concern 

with the exercise of power at the local level led to his analysis of the ways in which 

power transpires through the individual body.'03 Foucault rejected the idea of a natural 

body and explored the ways in which the body, existing only as a cultural and social 

entity, is produced by disciplinary mechanisms. Cahill explains that, 

within the context of Foucault's analysis of power, the body and its 
corresponding abilities, desires, and habits are the result of an inscription of 
power dynamics which renders knowledge as well as agency possible. Through 
this inscription, individual bodies are produced with certain powers, capabilities, 
and expectations' .Io4 

However, many feminists have noted that Foucault ignores the ways particular bodies 

are produced within the structures of gendered power relations.105 Cahill is critical of 

the fact that both Young and Bartky tend to pose a singular female body and notes the 

importance of factors such as class and ethnicity in the production of the feminine. 

Nevertheless, she acknowledges the important contribution of these works in terms of 

1 03 Foucault, Discipline and Punish. 
104 Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', p.47. 
105 Vicki Bell, "'Beyond the "Thorny Question": Feminism, Foucault and the Desexualisation of Rape', 
International Journal ofthe Sociology of Law, Vol. 19, No. 1, 1991, pp.83-100; Bartky, 'Feminism, 
Foucault, and the Modernization of Patriarchal Power'. 



their articulation of dominant discourses on femininity which are framed in terms of the 

white, middle-class, female body. Young contends that women experience their bodies 

as weak, vulnerable and somewhat alien objects, 'a thing that exists as looked at and 

acted upon '. '06 Because of women's perceived physical fragility, women seek protection 

by placing restrictions on their spatial scope and movements. Young's work thus 

provides insight into the feminine bodily experience of fear. 

Bartky is particularly concerned with the 'disciplinary practices that engender the "docile 

bodies" of women' and thus she scrutinises the specific gestures, postures, movements 

and so forth which produce the recognisable feminine body. Like Young, she notes the 

restriction on movements and space, facial expressions of humility, emphasis placed on 

graciousness (entailing a degree of eroticism restrained by modesty), deference and 

readiness to serve in many women's jobs.'07 She also highlights the extent to which 

women diet, exercise, wear make-up and so forth which suggests that women perceive 

their bodies as hostile entities in need of transformation, containment and constant 

surveillance. Hence Bartky argues that 'these disciplinary practices.. .are part of the 

process by which the ideal body of femininity-and hence the feminine body-subject-is 

constructed; in doing this, they produce a "practised and subjected" body, that is, a body 

on which an inferior status has been inscribed'.'08 

Cahill notes that both Young and Bartky depict a feminine body inscribed by fear (of 

desires and harm) and, as such, women experience their bodies as creating their own 

Emphasis in original. Young, 'Throwing like a girl', p. 150, quoted in Cahill, 'Foucault, Rape, and 
the Construction of the Feminine Body', p.5 1.  
107 Bartky, 'Feminism, Foucault, and the Modernization of Patriarchal Power', pp.66-67. 
'08 ibid., p.71. 



vulnerability and therefore responsible for making danger possible. The feminine body is 

thus constructed as 'pre-victim'. Cahill writes: 

If [the pre-victim body] attempts something outside its highly limited capacities, 
if it wanders beyond its safety zone, it can expect to get hurt. The woman who 
experiences her body in this way does not locate the dangers presented to her 
body as originating from outside of her body. Rather, they have as their source 
the fact and nature of her body itself If, then, the body is hurt or violated, then 
the blame must rest on the woman's failure to sufficiently limit its 
movements. log 

The restrictions on women's movements to protect the vulnerable feminine body are 

generated by the perceived need to reduce the risk of harm by others. Cahill contends 

that the risk at the source of women's fear is not death but rape: 'the danger is not to the 

body in general but almost always specifically sexualized'. Thus Cahill argues that the 

threat of sexual violence plays a privileged role in the production of the feminine body. 

Furthermore, this specific feminine body is integrally linked to the production of a 

culpable feminine sexuality. That is, while the most pervasive and significant threat to 

women is rape and the feminine body is constructed as vulnerable, rapable or sexually 

accessible, the power dynamic operating in dominant discourses also claims that women 

incite the uncontrollable sexual desires of men. Women can therefore be held 

responsible for the behaviour of their assailant and this process produces culpable female 

sexuality: 

109 Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', pp.52-53. 
' lo  ibid., p.54. On this point Marcus notes that the association of rape as equal to or worse than death 
corresponds to the masculine ideology that implies rape can only be feared not fought. This she argues 
serves to produce a sense of futility which disempowers women. Marcus, 'Fighting Bodies, Fighting 
Words', p.387. 



the socially produced feminine body is precisely that of a pre-victim [moreover] 
it is the body of the guilty pre-victim. In the specific moments and movements 
of this body are written the defense of the sexual offender: she was somewhere 
she should not have been, moving her body in ways that she should not have, 
carrying on in a manner so free and easy as to convey an utter abdication of her 
responsibility of self protection, that is, of self-surveillance. "' 

Cahill therefore concludes that: '[tlhe truth inscribed on the woman's body is not that, 

biologically, all men are potential rapists. It is rather that, biologically, all women are 

potential rape  victim^'."^ Therefore, until a woman can establish her innocence or 

prudence, the feminine body is held responsible for the acts of aggressive masculine 

sexuality. 

It is not possible to simply impose this argument based on American studies on Japan 

without further study. Nevertheless, the work of Takie Sugiyama ~ e b r a l ' ~  and Brian 

h4cveigh114 who have conducted studies on the training of Japanese femininity, and my 

own research presented in this thesis suggests that it is reasonable to assume a degree of 

congruence with the US studies in the ways in which rape scripts are embodied in Japan. 

Whereas Lebra's study on 'Japanese Women', like that of Bartky and Young presumes a 

singular female body with little consideration of age or class factors, McVeigh's study 

focuses more narrowly on the femininity training conducted in a women's college which 

is primarily oriented towards the production of clerical workers or more colloquially 

'OLs' (Oflice Ladies). McVeigh also explores the embodied scripting of femininity from 

"' Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', p.56. 
' I 2  ibid., p.56. 
"3 Takie Sugiyama Lebra, Japanese Women: Constraint and Fulfillment, University of Hawaii Press, 
Honolulu, 1984. 
114 Brian J. McVeigh, Life in a Japanese Women's College: learning to be ladylike, Routledge, London, 
1997. 



a perspective similar to that of Bartky. Both Lebra and McVeigh note the general social 

emphasis on being scrutinised by one's surrounding community (seken) which hnctions 

as a strong form of disciplinary technique to secure conformity to socially appropriate 

standards. Lebra notes that the training or discipline (shitsuke) in social propriety is 

overwhelmingly addressed to women and therefore propriety is essentially a gendered 

notion, encapsulated in the construction of femininity.l15 Similarly McVeigh notes, 

'Japaneseness and ladylike behaviour mutually construct and reinforce one another'. l6 

The two fbndarnental aspects of femininity training are 'modesty' and 'moral training'. 

The first involves 'exposure avoidance' in terms of posture, movement and speech, 

elegance, tidiness, and courtesy. Lebra assumes that moral training is more 'sex-free' 

and 'culture-free' and therefore spends less time elaborating on its meanings. However, 

she does mention that it involves being subdued (otonashii), described as 'being around 

but appearing as if you didn't exist', and compliant, which results in many Japanese 

people's difficulty in saying 'no'."' 

In addition, McVeigh describes the ways in which practices such as dieting, cosmetic 

surgery, make-up and so forth inscribe the Japanese feminine body with the ideals of the 

'good wife, wise mother7 ideology which, he argues, 'appropriates codes of etiquette in 

" ' Lebra, Japanese Women, p. 154. 
' I 6  McVeigh, Life in a Japanese Women's College, p.83. 
117 Lebra, Japanese Women, pp.42-46. McVeigh also discusses these and other attributes and values at 
the centre of femininity training. McVeigh, Life in a Japanese Women S College, pp. 155- 163. Unlike 
Lebra I think that a closer analysis of 'moral training' would reveal a sigmficant gendered pattern and 
certainly the consequences of this training are likely to be differently experienced by men and women. 
For example, Kinj6 Kiyoko argues that the prevention of rape requires that women learn to act and 
speak more assertively. Interview, in Miya, Dokyumento seibbryoku/Reipu, p.222. 



order to embody, and therefore instill, socio-political mandates'."' However, while 

femininity training may be pervasive or heavily emphasised this does not mean that all 

women submit to the pressure to conform to the social ideal. Lebra notes that some 

women take pride in resisting the feminine ideal and that femininity is often of less 

concern to women than it is to men. This point is poignantly illustrated by Lebra who 

notes the case of one man who beat his wife because she was unfeminine. 'I9 At the same 

time, codes of femininity change over time. Laura Miller's study of young Japanese 

women's magazines suggests that older models of 'docility and submissiveness' are 

being rejected by young women who are looking for means to express intelligence and 

self assuredness. 120 

These sources indicate that specific femininity training takes place and that it inscribes 

the feminine body in particular ways, but all societies do this. The question is can we 

determine from the above descriptions whether fear of rape plays a significant role in 

producing the Japanese feminine body? First it must be noted that domestic architecture 

and the traditional dress style of the kimono place considerable constraints on Japanese 

women's movements and that forms of etiquette developed from these continue to 

inform ideas about femininity even though the kimono has largely been replaced by 

'Western7 style dress. Nevertheless, the types of behaviours, attributes and values 

described by Bartky do resonate with the observations of Lebra and McVeigh. 

McVeigh, Life in a Japanese Women's College, p.147. 
119 Lebra, Japanese Women, p. 137. 

Laura Miller, "'Bad Girls": Representations of Unsuitable, Unfit, and Unsatisfactory Women in 
Magazines', U.S.-Japan Women S Journal (English Supplement), No. 15, 1998, p.45. 



Second, it might be argued that if low crime rate statistics and assertions of Japan as a 

safe country hold any sway in Japanese women's (and men's) lives then presumably 

women will not be particularly fearful of rape and therefore the feminine body will not be 

inscribed by the rape script. However, there is anecdotal evidence of the fear of rape.12' 

Moreover, women are repeatedly warned to be carekl of rape and to protect themselves, 

as a Ministry of Education handbook demonstrates. In the chapter on how to avoid the 

experience of sexual harm the handbook emphasises that girls must be informed about 

the strength of male sexual desire, warning that 'sometimes men's sexual urges become 

so violent/wild (hageshii) and uncontrollable that they cannot help themselves and 

therefore, given the opportunity, any man could become an atta~ker. '"~ A long list of 

behaviours and situations to be avoided is then provided. Thus the question is not one of 

the 'reasonableness' of this fear of rape, of whether a sexual attack is likely or not, but 

rather of the effects of the discourse on rape which produce fear and foster high degrees 

of self-surveillance circumscribing women's behaviour and movements. The feminine 

body may be constructed as 'guilty pre-victim' whether or not an actual attack is likely 

because the rape script is so pervasive. 

''I Because rape has been a taboo subject and even the word itself not used in the mass media, there is 
little public discussion or research in the area. Nevertheless, Keiko figuchi states, 'the greatest fear of 
young women and their parents is their being raped and killed' and that a woman born in the Meiji era 
told her daughter to bite off her tongue and die if she should be raped and lose her chastity. Keiko 
Higuchi (translated by Akiko Tornii), Bringing Up Girls--Start Aiming at Love and Independence- 
(Status of women in Japan), (English-language edition of Onna no ko no sodatekata, 1978) Sh6kad6 
Booksellers, Kyoto, 1985, pp. 158-159. For a discussion of the difFiculty and ultimate failure author 
Ochiai Keiko had in getting her book on rape published with the title GBkan (rape) see interview with 
Ochiai Keiko in Buckley, Broken Silence, p.232. 
122 Monbush6 [h/lIllstry of Education], Shishunki ni okeru seito shid6j6 no shomondai: K6tB gakkB hen 
[Agenda for student guidance at juvenile age in High Schools], Tokyo, 1974, pp.24-29. Similar 
sentiments are expressed in letters to the editor of a major newspaper examined by Shibata, 'Japan's 
Wartime Mass-Rape Camps', p.63. 



Victim As Witness: The Construction Of Appropriate Victim Personae 

How does a woman whose body is marked as guilty negotiate the courts as a victim of 

sexual violation? The fact that a Japanese woman is there at all is a sign of resistance. 

Rape in Japan is a crime prosecuted only on complaint (shinkokuzai), made within six 

months of the offence unless there was more than one assailant.lu As developed in the 

next chapter, by speaking out and filing a formal complaint, she has resisted the strong 

social pressure to remain silent. 

How women confronting the courts constitute their subjectivity and the impact this has 

on the outcome of the trial is an under-researched area. However, Amanda Konradi's 

study of the techniques US women use to prepare themselves for rape trials provides 

insights into the strategies available to facilitate and enhance women's ability to appear 

as credible witnesses.124 The three main areas discussed by Konradi which are relevant 

here include: 'appearance work7 to construct through clothing and make-up an image 

which conveys what is perceived to be an appropriate victim look; 'emotion work7 to 

produce the feelings and emotional displays in court considered to be persuasive and 

appropriate; and 'team building' which refers to gathering select people to support one 

through the trial. This is not an exhaustive list of all the strategies available to women as 

they prepare to go to court, but it represents the agency of women in negotiating and 

attempting to influence the trial. Konradi's study and my own courtroom observations 

and involvement in sexual harassment support groups clearly indicate that women are 

Legislation to abolish this time limit is currently being considered in the Diet. 
'24 Amanda Konradi, 'Preparing to Testify: Rape Survivors Negotiating the Criminal Justice Process', 
Gender and Society, Vol. 10, No.4, 1996, pp.404-432. 



unlikely to adopt a passive position and rely totally on lawyers if they have the resources 

to do otherwise. 

A successfU1 outcome crucially depends on the presentation of self as a credible witness 

which involves negotiating the contradictory and ambiguous social images of an 

appropriate feminine victim persona. This means the woman must distance herself from 

the sexualised prostitute body and possibly align herself with the weak and vulnerable 

feminine body and she must demonstrate that all possible care was taken to protect 

herself She must negotiate the tension between expectations that she fought off her 

aggressor and being too weak to do so successfblly. However, conforming to 

appropriate feminine behaviour is complicated by the fact that women who have 

confessed to a sexual encounter are already suspect. The sexuality they come to embody 

as a result of confessing sexual violation is reinforced as they tell their story of what 

happened-an account which frequently sounds much like a familiar 'pornographic 

vignette7. 12' The sexual violation of which she must speak is imagined and visualised by 

all around her and this frequently reflects more on her own character and behaviour than 

on the man accused of her rape. Constructing a particular physical appearance may 

therefore be an important means of counteracting or resisting the sexualisation process. 

In one appeal case I observed during several hearings, the woman dealt with the 

complexities involved in confronting the court by constructing an image of a woman in 

mourning. At each court appearance she dressed in relatively loose fitting, plain, mid- 

Smart, Feminism and the Power of Law, p.39. See also Kristin Bumiller, 'Fallen Angels: The 
Representation of Violence Against Women in Legal Culture', International Journal of the Sociology of 
Law, Vo1.18, N0.2, 1990, pp.125-142. 



calf length black dresses, black shoes and bag, and her hair was usually worn hanging 

straight down past her shoulders. Both in the courtroom and during the often cheehl  

meetings with her lawyers and support group immediately following the hearings, she 

maintained a very solemn passive demeanour, her eyes almost always downcast. The 

sombreness of the image of a woman of almost indeterminable age, devoid of even a hint 

of sexuality, who has had a life taken from her, evoked powehl  contradictory and 

ambiguous emotions of strength and courage, disturbance and pity. The image certainly 

seemed an effective form of resistance to the pornographic narrative inherent in the case, 

but this was not the only symbolic message she wished to convey. By mid-1997 she had 

spent seven years fighting her sexual harassment case in court and it had reached the final 

stages of the appeal. According to a member of her court support group, the woman 

vowed to maintain the image of grieving until her case reached a positive outcome and 

thus released her from the oppression she experienced by both the sexual harassment and 

the court's original dismissal of her claims. 

This particular construction of a victim image starkly contrasted with that of another 

woman in almost exactly the same situation-a protracted legal battle beginning in 1992 

concerning sexual harassment which was finally resolved in the victim's favour in 1998. 

At the court hearings I observed the woman adopted a demure but business-like 

appearance to convey a sense of seriousness, respect, self assurance and a degree of 

assertiveness. It was these particular aspects of her personality which she chose to 

emphasise and this was consistent with her approach to the case in general. She was the 

first plaintiff in a sexual harassment case who consented to have her name published in 



the media because she believed she had done nothing wrong and had nothing to hide. 126 

After her court hearings she always spoke clearly, confidently and sometimes 

confkontingly to her support group. Her efforts were also an attempt to disrupt the 

defence story of an attractive woman with a 'strong personality' and 'happy, outgoing 

nature' who was complicit in an affair involving some 'private trouble' (shiteki turaburzi) 

but who was not disturbed or isolated by any form of conflict at work. 

Both women negotiated the court proceedings in different ways, but presenting 

themselves as victims did not mean lack of agency. Resistance was a central element in 

their constructions of an appropriate victim image. The presentation of a particular 

appearance may also assist in allaying self-blame and fears that one may not be the 

'perfect victim' in order to focus on presenting a credible account to the judge. This 

may also be enhanced by creating the 'right' emotional demeanour. However, as 

Konradi notes, the construction of an appropriate image of an innocent truthhl victim 

involves contradictory emotions and behaviours: 

The ideal witness was polite and composed, indicating honesty and an 
appropriate deference to the court's authority. Alternatively, the ideal victim 
was a woman overcome by tears brought on by recollection of the assault. 
Thus, while some survivors sought to repress displays of obvious anger or pain, 
which would result in loss of emotional control or make their truthfulness 
suspect, others prepared themselves to lose emotional control and to cry on the 
stand. 127 

The contradictions involved in confronting the court were more clearly expressed by 

End6 who spoke at length about the difficulty she had in attempting to conform to 

expectations of what she regarded as the dominant image of a passive, vulnerable victim. 

Ikeda, 'Changing Interpretations of Gender Relations in Japan' 
127 Konradi, 'Preparing to Test*', p.415. 



She believed that her inability to resolve this conflict served to limit and contain the way 

in which she was able to tell her story: 

I couldn't talk at the courts about myself-I couldn't express myself I couldn't 
judge if I should reveal myself or make myself look better. This inner struggle 
meant that I couldn't talk fieely. The people who supported me advised me to 
try to create a good impression, to get the judge to like me. But I couldn't 
decide how to do that. They were watching me in the court and when I argued 
with his lawyer they told me that I shouldn't have because I looked like an 
aggressive woman (ibazure onna). 

The best thing for me was to be myself and to make people understand me but 
this means getting angry although I had to be a gentle, good person.. .Generally 
women are weak but I didn't want to accept that I was weak and so I couldn't 
say how scared I was when it happened because that was his point-he wanted 
to make me scared-so I didn't want to give him the satisfaction of knowing 
that he had succeeded in making me scared-and he was there in the 
courtroom ... I didn't want to admit that I was weak, but I was hurt and it was a 
fact that I was raped.12* 

End6's statement reveals the difficulties some women have in managing their emotions 

and behaviour to convey a particular message while in the emotionally charged situation 

of being again in the presence of the assailant and the judge. Dealing with this tension 

can be facilitated by ensuring the broader audience in the courtroom is sympathetic. 

Women may therefore attempt to select their audience in order to gain confidence fiom 

knowing that the majority of those listening to her story believe her. This may mean 

excluding particular family members and friends who might, on hearing the graphic 

details of what happened, become upset and thus emotionally demanding themselves or 

who may come to stigmatise or blame her for the incident. End6 and several other 

women who had been through sexual harassment cases decided to avoid such risks by 

requesting that their husbands did not attend the hearings. For some women, support 

groups consisting mainly of feminist activists, many of whom have links with rape crisis 

I n t e ~ e w  with End6, 10 December 1996. 



centres or women's rehges. For women confronting the courts, the emotional support 

of being amongst a crowd who believe her and who provide unconditional support is an 

important source of empowerment and symbolically underscores the validity of the 

woman's claim of rape. Support groups may also be enlisted in an attempt to influence 

the judge by demonstrating both public interest in the case and a high degree of trust in 

the woman. 

Gaining the empathy of judges and other legal personnel by constructing a socially 

recognisable image of 'appropriate feminine victim' is likely to influence the outcome of 

the case if only by building up the confidence of the woman so that she can present her 

story in a credible manner. However, the courtroom situation is fraught with emotion 

and as Endii's account illustrates, the difficulties may be overwhelming. Success may 

well depend on how well the woman understands the way judges are likely to think, the 

legal process and the broader question of the nature of gendered power relations which 

contextualise sexual violence. 

Conclusion 

To conclude, three inter-linking features of the socio-cultural environment against which 

judges make decisions in cases involving sexual violence help to explain the patterning of 

those decisions. First the discursive construction of sukebei, founded on and reinforcing 

biological understandings of male sexuality, has been normalised through the regulation 

of prostitution and then through its incorporation into mainstream commercial markets. 

This process has produced a culture of eroticised violence which, through its high levels 

of visibility and accessibility, is constructed in dominant discourses as non-threatening 



and essentially harmless. This discourse is reinforced by notions of low crime rates and 

safe cities. Moreover, the culturally specific configuration of private and public hrther 

renders the sphere of male sexual activity as generally a zone of non-intervention. 

Against this background which tends to ignore or reinforce the silence surrounding 

sexual violence, it is possible, as the Ikebukuro case indicated, that in certain 

circumstances a 'perceptual fault line' may exist between judges and women regarding 

the 'harm' of a sexual assault, or indeed, whether a sexual assault took place. 

The argument that the culture of eroticised violence is essentially harmless is sustained 

only as long as masculine sexuality is constrained by the vigilance of some women while 

sexual accessibility is guaranteed through the availability of Others, sacrificed women. 

This leads to the second implication of the discursive construction of sukebei-its 

demand for access to female bodies. The provision of this 'need' has been facilitated by 

the historically situated division of women into complementary categories, ordinary 

women and prostitutes. Both 'types' of women are 'bound' by the inscription of a 

particular form of culpable sexuality onto the feminine body which marks them as 'guilty 

pre-victims'. Women are inscribed as potentially responsible for any sexual violation of 

their bodies. This explains, at least to some extent, the pervasiveness of arguments 

which blame-the-victim (i.e. arguments of victim precipitation) not only in Japan but 

elsewhere. While such ideas remain unchallenged they are likely to frame judges' 

responses to women in cases of sexual violence that cannot be easily determined. If the 

defendant cannot easily be recognised as a 'real rapist' the judge's attention shifts away 

from him and the victim then 'goes' on trial. As a result, women's stories of sexual 

abuse are frequently not heard, or else are distrusted or disqualified in the courtroom. 



Thus what appears to be a contradiction-the purported non-threatening culture of 

eroticised violence and the pervasive rape script posing a threat tantamount to death- 

co-exist because the feminine body is inscribed with a sexuality that is not her own but 

which marks her body as violable. This tension underlies the discrepancies in judgments 

of rape cases in which rape may be perceived as a heinous offence while others are 

dismissed because the woman was found to be responsible. This argument is developed 

in Chapters Four to Six. However, first it is necessary to situate these judges and the 

women who file a complaint involving a sexual assault within the context of dominant 

discourses on crime and the practices of the criminal justice system in Japan. The 

following chapter hrthers our understanding of the patterning of judicial decision- 

making in cases of sexual violence by examining the role of structural features of the 

criminal justice system which impact on those decisions. 



CHAPTER THREE 

Confronting the Japanese Criminal Justice System 

I begin this chapter with a challenge to dominant assessments of the Japanese criminal 

justice system in Japan by juxtaposing official and alternative statistics on the incidence 

of sexual violence in Japan. I argue that assertions of the effectiveness of the criminal 

justice system in Japan need to be reconsidered in light of the problem of sexual violence 

and that specific characteristics of the Japanese criminal justice system serve to mask the 

problem. In particular I focus on the ways in which constructions of a private/public 

distinction justify non-intervention into specific types of cases of sexual violence. 

Policing practices are of course central to this process, but more significant in Japan is 

the power of prosecutors to exercise discretion and essentially make 'sentencing-type' 

decisions. This practice not only excludes certain types of cases from proceeding to 

court and thus impacts on official statistics, but it also has a strong bearing on the types 

of cases presented to judges in the courtroom. If judges are overwhelmingly presiding 

over cases which generally conform to the rape script then it is likely that this will 

reinforce their perceptions of what a 'real' rape looks like. The difficulties that judges 

might therefore have in accepting an alternative story of sexual violence are compounded 

by the structure of the judicial community which produces and reinforces a high degree 

of conformity and homogeneity within that community. This chapter contextualises the 

ways in which judges interpret the women's narratives of sexual violence examined in the 

following chapters. 



Japan has gained an international reputation as one of the safest countries in the 

industrialised world and Japanese criminal justice professionals are generally very proud 

of their success in maintaining low crime rates, high clearance rates and a very high 

conviction rate. Many non-Japanese scholars and criminal justice practitioners have 

looked to the Japanese example to find possible solutions to their own domestic crime 

problems. Reasons put forward to account for Japan's achievements in this area have 

included: cultural explanations emphasising perceptions of homogeneity, harmony, 

notions of shame and group orientation; economic considerations such as low 

unemployment and high standards of living; high literacy rates; political stability; strict 

control of drug and firearms laws; and efficient, centralised criminal justice 

administration.' Japanese legal scholar, John Owen Haley justifiably describes many of 

these explanations as 'shopworn', and highlights instead the arguments of Charles 

h en wick^ and Suzuki yoshio3 who assert that small groups or institutions (e.g. the 

family, workplace, schools, local communities and friends) maintain social control by 

reinforcing conformity to social norms. This alleviates the necessity of relying on the 

coercive mechanisms of the state. Fujieda similarly argues that Japan's low crime rate is 

not as is often assumed evidence of 'the supposed moderation of the Japanese people' 

but rather it is more likely to be due to 'the socio-cultural conditions of mutual 

~urveillance.'~ Haley pushes the argument hrther by noting that the state's reliance on 

informal, social mechanisms of control represents a transfer of powers from the state to 

1 For a comprehensive literature review, see Michael S. Vaughn and Nobuho Tornita, 'A Longitudinal 
Analysis of Japanese Crime From 1926 to 1987: The Pre-War, War, and Post-War Eras', international 
Journal of Comparative and Applied Criminal Justice, Winter 1990, Vol. 14, No.2, pp. 146-167. 
2 Charles R. Fenwick, 'Crime and Justice in Japan: Implications for the United States', international 
Journal of Comparative andApplied Criminal Justice, Vo1.6, No. 1, 1982, p.64-66. 
3 Yoshio Suzuki, 'Crime', in Kodansha Encyclopedia of Japan, Vo1.2, K6dansha International, Tokyo, 
1983, p.46. 



these smaller communities, thus reinforcing 'the capacity of social groups to exercise 

coercive controls usually reserved in the West as an exclusive prerogative of the state. 

The consequence is a weaker state and stronger, more autonomous and cohesive 

society7. 

It may be equally cogent to argue that state power is transferred to or exercised through 

patriarchal powers, thus reinforcing the capacity of men to exercise coercive controls 

over women. The results of preliminary feminist research in Japan are consistent with 

studies elsewhere that have found significant evidence of sexual violence against women 

with the majority of those women abused by men they know. In other words, women 

are most likely to become targets of abuse from men within those same small 

communities which Haley argues produce a 'more autonomous, cohesive society'.6 The 

reliance on informal social mechanisms to control crime or maintain conformity to social 

norms means that abusive forms of patriarchal control in all but the most extreme cases 

may be exercised with relative impunity within these localised networks of gendered 

social relations. The point is well illustrated by a Japanese researcher on violence in the 

family who stated: 'Of course Japanese husbands beat their wives. I beat my wife, too, 

because I am responsible for her behaviour. But I don't beat her very hard7.' Similarly, 

former Prime Minister Sat6 Eisaku has spoken publicly of regularly beating his wife and 

4 Mioko Fujieda, 'Some Thoughts on Domestic Violence in Japan', Review of Japanese Culture and 
Society, Vo1.3, No. 1, 1989, p.65, note 3. 

John Owen Haley, Authority without Power: Law and the Japanese Paradox, Oxford University Press, 
New York, 1991, p.138. 
''I'sunoda describes a number of examples of schools handling complaints of sexual harassment and 
indecent assault. Rather than follow formal channels, school principals prefer to deal with complaints 
informally, usually conveying an apology to the family and suspending the offending teacher for a 
limited time. Tsunoda, Sei no hbritsugaku, pp.220-223. 
7 Personal interview conducted in 1985 by Lill Scherdin, 'The Creation of "Strangers" and Punishment 
in Japan', Social Justice, Vo1.21, No.2, 1994, pp.219-220. 



the daughter of former Prime Minister Tanaka Kakuei has stated that her father 

encouraged her husband to beat her 'if it makes you feel more like a man'.8 

The issue of patriarchal control also complicates Daniel Foote's characterisation of the 

Japanese criminal justice system as 'benevolent paternalism'. Foote focuses on the 

general trust in and leniency of the Japanese system which aims to reform and reintegrate 

offenders back into the community and thereby contrasts the US-orientation of 

deterrence with Japan's orientation of prevention. Although Foote recognises and 

explains that 'benevolent paternalism' encompasses both significant achievements and 

serious problems, he argues that overall the system is efficient and su~cessfbl.~ Part of 

the reason for this positive evaluation is that the focus of both the research and the 

criminal justice system in general is on the offender. However the significant exception 

to this rule, demonstrated in Chapters Five and Six, is the rape trial where in certain sorts 

of cases it is the victim who becomes the focus of attention. In the English language 

literature on criminal justice in Japan, very little attention is paid to victims and their 

sense of satisfaction with the criminal justice process." Given the general opinion that 

8 Quoted in J. Taylor, Shadows of the Rising Sun: a Critical View of the ' Japanese Miracle ', Tuttle, 
Tokyo, 1985, p.201. Cited in Henshall, Dimensions of Japanese Society, p.39. 

Despite my concerns about Foote's omissions and conclusion his analysis of the Japanese criminal 
justice system is otherwise systematic, balanced and comprehensive. Daniel H. Foote, 'The Benevolent 
Paternalism of Japanese Criminal Justice', California Law Review, Vo1.80, 1992, pp.3 17-390. 
10 One exception is John Dussich and Sugao Shinohara who note that in their small sample (159) of 
women in Japan who had experienced sexual violence there was a general level of satisfaction with the 
policing treatment. John P.J. Dussich and Sugao Shinohara, 'Nonreporting of Sexual Assault in Japan', 
paper presented at the 9th International World Symposium on Victimology, 25-29 August 1997, 
Amsterdam, p.13. Tetsuya Fujimoto provides a comprehensive outline of the types of studies that have 
been conducted in the field of Victimology since its introduction to Japan in 1958 and this includes one 
study on victim satisfaction although the focus was on levels of compensation. Tetsuya Fujimoto, 'The 
Victimological Study in Japan', in Hans Joachim Schneider (ed.) The Victim in International 
Perspective, Walter de Gruyter, Berlin, 1982. 



there is a high degree of trust in the criminal justice system and public officials1' it may 

be that victim's perspectives are assumed to correlate with that of the general populace. 

Foote argues that the system 'works' because it success~lly maintains order.I2 

However, while the system may well be lenient and appear 'benevolent' to many 

offenders, the cases analysed in the following chapters suggest that many women who 

have been the targets of a sexual assault are unlikely to receive much benevolence at all. 

In other words, in many cases of sexual assault, the interests of female complainants are 

sacrificed in order to make the system 'work7. The system works at their expense. 

Assertions of Japan as a 'safe' country are often based on comparisons of crime 

statistics, frequently with figures from the United states.13 Such comparisons may 

explain the lack of attention paid to issues of violence against women in the criminal 

justice literature on Japan. Japanese crime statistics for various discrete categories of 

sexual assault are not particularly high, certainly compared with those in the United 

States. Nevertheless, when these categories are examined together the cumulative 

meaning and significance of these statistics becomes more apparent. According to 1995 

police statistics, 464 women were murdered (36.4% of all murder victims), 1,563 

women were raped (including robbery and rape) (100% of rape victims), 3,529 women 

were indecently assaulted (96.8% of indecent assault victims) and 4,714 women were 

11 Foote, 'The Benevolent Paternalism of Japanese Criminal Justice', p.360; John 0. Haley, 'Judicial 
Independence in Japan Revisited, Law in Japan, Vo1.25, 1995, pp. 1 - 18. 
l2  Foote, 'The Benevolent Paternalism of Japanese Criminal Justice', p.364. 
13 See for example Tetsuya Fujimoto, Crime Problems in Japan, The Institute of Comparative Law in 
Japan, Chii6 University Press, Tokyo, 1994; Vaughn and Tornita, 'A Longitudinal Analysis of Japanese 
Crime From 1926 to 1987', pp. 154-159; Susan Carol Holmberg-Okubo, 'Criminal Justice and Social 
Control: A Japanese-American Comparative Study', unpublished PhD thesis, The State University of 
New Jersey, Rutgers, 1985, Dissertation Abstracts International 46: 1743A; Joachim Kersten, 'Culture, 
Masculinities and Violence Against Women', British Journal of Criminology, Vo1.36, No.3, Special 
Issue, 1996, pp.381-395. 



assaulted (19.8% of all assault victims) (see Table 3 for total numbers of cases, and 

arrests). l4 

In addition to these figures, evidence of sexual violence against women can be more 

accurately gauged by incorporating additional forms of statistical data which do not 'fit' 

or do not find their way into official crime categories. Dussich and Shinohara note that 

in 1989 the United Nations Interregional Research Crime and Justice Institute (UNICRI) 

carried out a study on the 'dark figure of victimization' (kukusareta higaisha). However 

as yet there has been no official national victimisation survey.15 Nevertheless, articles 

and statistics pertaining to unreported rape cases, incest and the sexual assault of women 

and girls have been collected and published by the Tokyo Rape Crisis Centre since its 

establishment in 1983. Reports on the problem of domestic violence have been 

published in various forms since at least the 1970s. In their 1970s survey of High School 

students regarding 'conjugal power and violence in their own homes', Kumagai and 

Donoghue were surprised to find 'the high level of violence of the Japanese husband who 

does not significantly differ in this regard from his American counterpart'.16 A 1985 

survey of wives who petitioned for divorce through the family court's mediation process 

found that the second most common reason for divorce was their husband's violence, at 

36.4 per cent.17 A survey of women in a government-funded Home for Single Mothers 

14 Keisatsuchi, (National Police Agency), Heisei 7 nen no hanzai (1995 Criminal Statistics): Tokyo, 
1996, p.226. Indecent assault is the literal translation of kydsei waisetsu. The figure for "assault" 
includes bdkd (assault and batterylviolence), shdgai (bodily injury), and shdgai chishi (Ixxhly injury 
resulting in death). 
15 Dussich and Shinohara, 'Nonreporting of Sexual Assault in Japan', p.3. 
16 Fumie Kurnagai and Gearoid O'Donoghue, 'Conjugal Power and Conjugal Violence in Japan and the 
U.S.A.', Journal of Comparative Family Studies, Vo1.9, No.2, 1978, p.216. 
17 The most common reason cited for divorce is the more ambiguous "incompatibility". Arichi Tbru, 
Rikon!? Sum Shiawase/Dekinai Fushiawase (Divorce!? Happy if You Can/ Unhappy if You Cannot), 
Y W k u ,  Tokyo, 1987, p.87. 



and children18 found that 'violence' was the most common reason for divorce, at 43.3 

per cent.lg Similarly, in 1981, the most common reason for admission into the Tokyo 

Metropolitan Government's emergency rekge, popularly known as kakek~midera,~' was 

'husband's violence and/or drunkenness', at 3 1.6 percent.21 Under the heading 

'Domestic violence' (commonly understood in Japan to mean children assaulting 

parents) the 1995 m i l e  Paper on Police reported that in 1994, 406 mothers (62.1%) 

were assaulted by their childrenz2 In 1995 the Civil Liberties Bureau dealt with 3,648 

cases of husbands abusing wives.23 In 1992 the first extensive questionnaire on domestic 

violence was completed by a small group of Tokyo women. Findings from the 795 

respondents indicate that the level and types of domestic violence experienced by women 

in Japan are comparable to those found in other countries.24 

18 The Homes for Mothers and Children provide dormitory type accommodation for an average of two 
years for economically disadvantaged single mothers with dependent children under eighteen years of 
age. In 1987, there were 339 Homes which were used by 6,843 families. The Homes also provide 
employment counselling and childcare to both residents and the general public. Although many of the 
mothers are escaping violent relationships generally the Homes are limited in their capacity to provide 
emergency shelter although some homes do have special rooms for this purpose. However, Sasaki notes 
that there is no special training for staff in crisis intervention for mothers and children in "violent family 
situations". Sasaki Masahito, 'Stress and Coping Among Divorced Single Women Living in Homes for 
Single Mothers and Children in Japan: A Descriptive Study', unpublished Ph.D thesis, Columbia 
University, UMI Dissertation S e ~ c e s ,  1989, pp.53-58; 204-205. 
l 9  ibid., p.115. 
20 Kakekomidera refers to Buddhist temples from the Tokugawa period or earlier which provided refuge 
and helped obtain divorces for women escaping forced or abusive marriages. 
21 Tokyo Metropolitan Government, Stride By Stride, Women S Issues in Tokyo: The Current Situation, 
Tokyo Colony Printing, Tokyo, 1983, p.48. 
22 National Police Agency, White Paper on Police 1995 (Excerpl), Tokyo, 1995, pp.55-56. 
23 This figure includes kokushi gyakutai (abuselmaltreatment) and ky6sei appaku (coercion/pressure). 
Hbmushi, [Ministry of Justice], 'Dai 109 minji, shbmu jinken tbkei nenp6 I heisei 7nen, Annual Report 
of Statistics on Civil Affairs, Litigation and Civil Liberties for 1995': Vol.1, 1996, p.134. 
24 The survey found that it could not be assumed that women are protected or safe in their own homes 
regardless of socioeconomic class. In the Japanese sample, 472 women had experienced sexual 
violence, 466 had been physically abused and 522 had suffered psychological abuse. 171 women 
reported no experience of abuse. 'Otto kara no Mryoku' (D.V.) chbsa k e r n  kai (Domestic Violence 
Action and Research Group) 1993 "'Otto (aijin) kara no bbryoku " ni tsuite no chbsa kenkyli ' (Survey 
research regarding violence by a husband or lover), D. I.: TsGshin: No.3, 5 October 1993, p.3. See also 
Aiko Hada (translated by Kumiko Fujimura-Fanselow), 'Domestic Violence', in Kumiko Fujimura- 
Fanselow and Atsuko Kameda (eds) Japanese Women: New Feminist Perspectives on the Past, Presenf 
and Future, The Feminist Press, New York, 1995. In response to the 1992 survey the Tokyo 
Metropolitan Government conducted their own survey on violence against women in 1997. See Uno 
Sumie, 'The First Large-Scale Survey on Domestic Violence in Japan: One-Third of Women are 



The sexual abuse of children is another area of 'dark figures' and 'hidden' cases which is 

of increasing concern in Japan. In 1992 there were 1,012 reported 'sexual crimes' 

against children under the age of thirteen.25 A limited number of surveys have also been 

carried out which indicate that the problem of sexual child abuse exists in Japan as 

elsewhere." A 1979 Welfare Committee survey of Children's Homes found ninety seven 

cases of sexual child abuse by a parent or ~ t e ~ - ~ a r e n t . ~ ~  National surveys of child abuse 

reported to child guidance centres in 1983, 1989 and 1997 found 46 cases of sexual 

abuse (11.1% of total child abuse cases), 48 cases (4.6%) and 100 cases (4.9%) 

respectively. Of these cases over half the offenders were fathers or ~ t e ~ - f a t h e r s . ~ ~  In 

1994, of the 2,393 'moral offences' against minors 2,260 were cases of 'forced act of 

sex' and 4,337 girls were victims of 'offences forcing juveniles to perform indecent acts' 

under the Juvenile Protection Ordinance or the Child Welfare Law (87%).29 

Sexual harassment has been the subject of considerable public debate since the late 1980s 

and surveys indicate widespread in~idence.~' The national newspaper, Asahj Shinbun 

published two surveys in 1996 and 1997 respectively which indicate that around ninety 

Victims! ' , http://www.dawncenter.or.jp/dawnhtmlledawnl98 1 l/column.html 
25 'Crimes to hit postwar high of 1.7 million', The Japan Times, 25 December 1992, p.2. 
26 D~SCUSS~OIIS with Family Court judges (24 September 1996) and other Japanese citizens indicated that 
this is not necessarily a common assumption. 
27 Cited in Miya, Dokyumento seibbryoku/Reipu, p.28. 

28 Fujimoto, Crime Problems in Japan, pp.35-70; The 1997 figures were quoted in Abe Tetsuo, 'For 
Crirninalization of Child Sexual Abuse in Japan', paper presented at the 12th International Congress on 
Criminology, Seoul, Korea, 24-29 August 1998. 
29 National Police Agency, White Paper on Police 1995 (Excerpt), pp.58-59. 
30 The first survey regarding sexual harassment was conducted in 1989 by a feminist group which 
published the findings in Hatarakukoto to seisabetsu o kangaeru santama no kai (Santama group 
concerned with issues relating to work and sex discrimination), Onna 6,500 nin no shbgen: Hataraku 
onna no mune no uchi (Testimony of 6500 Women: From the hearts of working women), GakuyG 
Show, Tokyo, 199 1. 



percent of women in Japan have been 'sexually victimi~ed'.~' Through protests against 

chikan, sex tourism, offensive advertising and the consumption in public spaces of 

literature explicitly eroticising violence against women, feminists have attempted to draw 

attention to these and similar issues.32 Many articles concerning these issues are 

published in newsletters and other small, informal means of communication known as 

mini-komi, 33 but there is also an increasing amount of attention to these subjects by 

mainstream publishers. In other words, there are alternative sources to official statistics 

which document and discuss various aspects of sexual violence in Japan. 

Although differentiated in legal and popular discourses, often very narrowly and in ways 

that make little sense to survivors of sexual assaults,34 rape, indecent assault, domestic 

violence, chikan, incest, child sexual abuse, pornography, sexual harassment, uxoricide 

(the murder of women by husbands), prostitution, indecent exposure and so forth can be 

usellly conceptualised in terms of a 'continuum of sexual violence' against women.35 

This term highlights the inter-relatedness of these forms of abuse based on those 

currently criminalised, women's perceptions of violence and the inscription of the 

feminine body as 'guilty pre-victim'.36 The concept of a continuum of sexual violence 

also highlights the argument that the link common to all these abuses of women is the 

notion of a male 'right' of sexual access to women's bodies, achieved partly through the 

31 While the range of offences is very broad from theft of underwear to rape, 63.3% of respondents in the 
latter survey indicated signs of post-traumatic stress disorder. For further details see, Shibata, 'Japan's 
Wartime Mass-Rape Camps', p.48; 79-80. 
32 Yunomae, 'Seib6ryoku o meguru onna no und6; Ha&, 'Domestic Violence', pp.265-270. 
33 For a discussion of mini-komi as a means of communication between specialised political groups see 
Mackie, 'Feminism and the Media in Japan', pp.23-3 1. 
34 Rape is defined narrowly as penile-vagina penetration excluding penetration anally, orally or by an 
object (see Appendix 1). For this reason, I use the term 'sexual assault' to refer inclusively to rape, 
indecent assault, child sexual abuse and domestic violence. 
35 Liz Kelly, 'The Continuum of Sexual Violence', in Jalna Hanmer & Mary Maynard (eds) Women, 
Kolence and Social Control, Macmillan Press, London, 1987. 



institutionalisation of marriage and, in Japan, the additional social conventions which 

construct male sexuality and masculinity as requiring two fronts of sexual activity. This 

male 'right' is endorsed legally by the state through non-intervention and/or non- 

prosecution of areas such as domestic violence, incest, rape in marriage and a range of 

sexual practices outside marriage. 

Feminist research has demonstrated the significance of considering the issue of under- 

reporting in conjunction with official statistics. Although it is impossible to determine 

the real incidence of rape, for example, data from rape crisis centres provides concrete 

evidence of under-reporting. In the first five years of operation (1 983- 1987), the Tokyo 

Rape Crisis Centre provided telephone counselling in 2,899 incidents of rape. Of this 

number, only 1,002 of these women filed a police report.37 In Dussich and Shinohara7s 

study mentioned earlier only 13.9% of women who had experienced a sexual assault 

reported their victimisation and the percentage for rape victims was even lower at 9.5%. 

Of the ten cases in which the woman was acquainted with the rapist none of the women 

filed a report.38 

There are many reasons why women do not file a report. Some women may have been 

threatened by the offender or fear that making a formal complaint might lead to hrther 

violence.39 In some areas there has been no name for the behaviour experienced as 

- 

36 Kelly and Radford, "'Nothing Really Happened"', p.3 1. 
37 Hayashi, 'Giikan o meguru hbj8ky8', p.28. 
38 Dussich and Shinohara, 'Nomeporting of Sexual Assault in Japan', pp. 10-1 1.  
39 A recent case illustrates the seriousness of this point. A man, two months after his release from a 
seven year jail sentence for rape (following a ten year sentence for homicide) murdered the woman he 



abusive and against which a report could be made (e.g. domestic violence and, until 

recently, sexual harassment). In other areas legal interpretation excludes experiences of 

abuse (rape in marriage, rape of sex workers and sexual harassment outside the 

workplace). For example, in theory rape in marriage is not excluded from existing rape 

law which identifies victims only as females. However, the problem lies in the 

interpretation of the law. A legal publication explaining each article of the criminal law 

states that: 'when a couple marry legally the husband has the right to demand sex from 

his wife and therefore there is no crime of rape existing in marriage. However, when a 

man has sex with his wife using assault or threats this may be the basis of the crimes, 

b6k6zaz (criminal assault) and b6hakuzai (criminal intimidation; threat)'. This 

interpretation is generally accepted among legal professionals as appropriate.40 

Kelly and Radford argue that being able to name a behaviour as abusive is critical: 

'[nlames provide social definition, make visible what is invisible, define as unacceptable 

what was accepted; make sayable what was ~nspeakable'.~' When there is no name, 

behaviour experienced as abusive remains an individual concern, lacking social reality or 

meaning42 thereby compounding women's difficulties in filing complaints and having their 

experiences understood. 

raped because she had ignored his warning not to file a report. The Tokyo High Court handed down the 
death penalty in February this year. 'Repeat offender dealt death sentence in appeal', The Japan Times, 
28 February 2000. http://www.japantimes.co.jp/news/news2-2OOO/news2-28.htd 
40 Cited in Fukushima, Saiban no joseigaku, p.37. 

Kelly and Radford, "'Nothing Really Happened"', p.20. 
42 Liz Kelly, 'When does the speakmg profit us?: reflections on the challenges of developing perspectives 
on abuse and violence by women', in Mariannne Hester, Liz Kelly & Jill Radford (eds) Women, 
Violence and Male Power: Feminist Activism, research and practice, p.4 1. 



There are also significant cultural factors and coping strategies which make it particularly 

difficult to define men's behaviour as abusive and in some cases mean that it is fbtile to 

make a formal complaint of sexual violence. Values such as perseverance or endurance, 

will power and self control (gaman), and social proscriptions against drawing attention 

to oneself or problems within one's family and the shame (hajz) that this incurs have 

particular social currency for Japanese women. These values may well inhibit both 

women and criminal justice personnel from defining and treating much of the violence 

directed at women as criminal behaviour. Feminist author Miya Yoshiko suggests that 

there is a tendency for women to experience or express an almost 'masochistic sense of 

martyrdom in hardship' which is linked to the value of gaman.4' It may well be that 

placing value on endurance serves as a means of negotiating cultural expectations to 

remain silent about one's 'private' difficulties or problems when perceived alternative 

solutions appear minimal. Gaman is a means of demonstrating maturity and strength in 

adversity.* In addition, specific cultural expectations regarding appropriate behaviour 

make it particularly difficult for women to break these rules and speak out about sexual 

violence. I refer here to the modification of behaviour on the basis of distinctions 

between the dichotomous concepts of uchi (inner, inside, internal, private, us) and soto 

(outer, outside, external, public, them); omote (front) and ura (back), and between 

honne (back-stage, one's real or true feelings) and tatemae (on-stage, principles that one 

should try to act by). According to these conventions of social behaviour it is 

inappropriate to discuss one's feelings about what goes on in one's family, workplace or 

other group with an outsider. Ideally even within their own homes women are expected 

43 Interview with Miya Yoshiko, 14 November 1996. 
44 Nancy Rosenberger, 'Indexing Hierarchy through Japanese Gender Relations', in Jane M. Bachnik & 
Charles J. Jr. Qlunn (eds) Situated Meaning: Inside and Outside in Japanese SeK Society, and 



to suppress their real feelings for the sake of smooth personal relations, although such 

feelings may be expressed when alone with female family members and fi-iendsd5 

However, social worker, Rose Aguilar Kawashima argues that, 'Japanese women do not 

tend to confide in others, even close fiiends, because this is seen as rather selfish in that it 

places a burden on the other person (mebvaku), of being troublesome or causing an 

inconvenience'. 46 

In line with Haley's argument, Miya also describes the reluctance to speak out about 

'private' problems in terms of a 'village society mentality' which emphasises ideals of 

group harmony at the expense of individual complaints. At the same time, maintaining 

the very ideal of group harmony may take coercive forms and it is not uncommon for 

local authority figures to apply a great deal of pressure on both victims and their families 

to withdraw complaints.47 When the abuse takes place within the family the difficulties 

women face in speaking out are compounded even hrther. Dominant discourses 

construct 'the family' as the hndamental social unit, central to Japanese identity, and so 

to speak of rape in marriage, domestic violence or incest potentially disrupts the 

ideological fabric of Japanese society.48 The judicial expectation that women speak out 

Language, Princeton University Press, Princeton, 1994, p.95; Interview with Rose Aguilar Kawashima, 
2 1 November 1996. 
45 Margaret Lock, 'Protests of a Good Wife and Wise Mother: The Medicalization of Distress in Japan', 
in Edward Norbeck & Margaret Lock (eds) Health, Illness and Medical Care in Japan, University of 
Hawaii Press, Honolulu, 1987; Margaret Lock 'Ideology, Female Midlife and the Greying of Japan', 
Journal of Japanese Studies, Vo1.19, No. 1, 1993, pp.43-78. 
46 Interview with Rose Aguilar Kawashima, 2 1 November 1996. 
47 Miya, Dokyurnento seib6ryoku/ Reipu, pp.29-37; 80-8 1. 

The importance placed on maintaining the nuclear family unit is illustrated by the reluctance of 
judges to grant divorce in contested cases, granted in only forty per cent of cases. Taimie L. Bryant, 
'Marital Dissolution in Japan: Legal Obstacles and Their Impact', in John 0. Haley (ed) Law and 
Society in Contemporary Japan: American Perspectives, Kendall/Hunt, Dubuque, Iowa, 1988, p.226. 



about their experiences of abuse49 is therefore rather ironic given that society's means of 

dealing with this violence is primarily through silence. 

Other cultural values contribute to under-reporting. Danbayashi argues that another 

major reason why women do not report rape is the firmly held belief in Japan of rape 

myths such as 'she asked for it,' 'if a woman tries hard enough she can escape,' 'all 

rapists are strangers,' 'rape only occurs outside and at night3.*' Girls are introduced to 

these myths and taught how to behave accordingly during their adolescence if not before. 

For example, the Ministry of Education Handbook mentioned in the previous chapter 

lists a vast array of behaviours and situations to be avoided by girls and explains that if, 

however, a girl is violated she should be guided to consider her role in the incident, (e.g. 

wearing inappropriate clothing and improper behaviour) and how she could prevent the 

same thing from happening again5' 

'Blame the victim' narratives in Japan are pervasive and salient due to the assumption 

that 'good' women are to some extent 'protected' by the sex industry's huge number and 

variety of 'accepted' outlets; therefore those who have been targeted must have 

provoked their attacker or 'asked for it7 in some way. The denial of male responsibility 

for rape through blame-the-victim narratives is extremely effective in inhibiting women 

from reporting sexual attacks and makes it difficult for women to convince police, 

49 It is not uncommon for judges to argue that it is natural or normal for a woman who has been sexually 
assaulted to confide in her husband or parents and thus the failure to do so is interpreted as an indication 
that the complainant might be lying. See for example, Urawa District Court H2 (wa) No.452, H2 (wa) 
No.539 Case of rape causing bodily injury & larceny, Hanrei Taimuzu, 1 December 1992, No. 796, 
~p.236-252. 
50 Danbayashi Kazue, 'G6kan higaisha no jinken to keiji tetsuzuki' (Rape Victim's Human Rights and 
Criminal Procedure), H6gaku Semind, Vo1.35, No. 10, 1990, p.46. 

Monbush6, Shishunki ni okeru seito shid6j6 no shomondai: K6t6 gakk6 hen, pp.24-29. 



prosecutors and judges that they did not willingly consent to sex.52 Of course, this 

problem is not unique to Japan. Carol Smart argues that the law cannot accommodate 

women's experience of submission to sexual assault, stating that, 'The more non-consent 

can be made to look like submission, the more it will be treated like consent'.53 The 

following statement by a Japanese Supreme Court judge illustrates the legal system's 

difficulty in distinguishing between consensual sex and rape: 

regarding the extent of the use of physical force, also in the case of sex with 
consent, men generally pull women who are sitting up down to end with 
intercourse, put their hands on women's shoulders and pull them near, push 
them down, tend to pull off their clothes then position themselves on top of the 
woman and so forth.54 

The law necessitates that rape be distinguished from 'normal' heterosexual sex by 

demonstrating non-consent through physical evidence of struggle, that is, violence. Thus 

rape becomes defined in terms of violence, not sex and not consent. However, 

emphasising physical violence serves to downplay the significance of the psychological 

effects of rape and makes it even more difficult to convey the seriousness of this damage 

when attempting to claim compensation. This is particularly important in Japan where 

courts gauge the extent of injury largely on the basis of whether the target of the rape 

was a virgin or not, rather than considering the psychological effects of rape.55 These 

discrepancies between dominant legal constructions of rape and women's experience 

explain why some women are reluctant to report rape to the police. In other words, 

'* Detailing the difficulties women encounter in proving lack of consent is beyond the scope of this 
chapter, but it is well documented in both Japanese and English language material, particularly in 
relation to rape cases. See for example, Kinjd Kiyoko, 'Seiteki jiyi3 no hoshd to gdkanzai', Hbgaku 
Seminci, Vo1.35, No. 10, 1990, p.34; Adler, Rape on Trial; Estrich, Real Rape. 
53 Carol Smart, 'Law's Truthlwomen's experience', in Regtna Graycar (ed.) Dissenting Opinions: 
Feminist Explorations in Law and Society, Allen and Unwin. St Leonards, New South Wales, 1990, 
p. 14. 
54 Quoted in Hayashi, 'Gbkan o meguru h6j6Qb ', p.30. 



women learn that if there is not enough physical evidence of violence they will not be 

believed. 

Challenging Boundaries: Public And Private 

Focusing on both feminist and Japanese legal responses to violence against women 

makes it possible to disrupt the overwhelmingly dominant assertion that Japan does not 

have a crime problem and that the Japanese criminal justice system is extremely 

effe~tive.'~ challenging this claim is important because it appears to have been quite 

effective in perpetuating the silence surrounding violence against women in Japan. 

Ironically, Hada Aiko notes that a number of recent sexual harassment court cases in 

particular have been the most effective means of raising public awareness and generating 

discussions about sexual violence.'' 

The state's reluctance to intervene in small communities effectively privatises social 

relations within these communitie~.~~ The non-regulation or non-intervention into these 

areas by the state is based on a conception of the centrality of personal relations which in 

55 Tsunoda Yukiko, 'Higaisha no gawa kara mita minji saiban' (Victims' Perspectives of the Civil 
Court), H6gaku Seminri, Vo1.35, No. 10, 1990, p.46. 
56 Bayley, for example, opens his chapter with the statement, 'By world standards, Japan does not have a 
crime problem, and its criminal justice system is performing with remarkable efficiency'. David H. 
Bayley, 'Police, Crime, and the Community in Japan', in George DeVos (ed.), Institutions for Change in 
Japanese Society, Institute of East Asian Studies, University of California Press, Berkeley, 1984, p. 178. 
See also, Shikita Minoru and Tsuchiya Shinichi (eds), Crime and Criminal Policy in Japan from 1926 
to 1988: Analysis and Evaluation of the Showa Era, Japan Criminal Policy Society, Tokyo, 1990; 
Tomita Nobuho, 'The Community and Criminal Justice in Japan', International Journal of Comparative 
and Applied Criminal Justice, Vo1.20, No.2, Fall, 1996, pp.221-23 1; B. J. George Jr., 'Discretionary 
Authority of Public Prosecutors in Japan', in John 0. Haley, Law and Society in Contemporay Japan: 
American Perspectives, Kendall/Hunt, Dubuque, Iowa, 1988. 
57 Hada, 'Domestic Violence', p.266. 
58 A dominant assertion in the literature on law in Japan is that the state's reluctance to intervene in 
small communities reflects a cultural aversion to publicise disputes through litigation because this 
implies a failure of harmonious social relations. See for example, Tetsuya Obuchi, 'Role of the Court in 



legal discourse are regarded as private in contrast to public relations between the state 

and citizens. Social recognition of areas where state intervention is deemed 

inappropriate is most clearly located around the family as illustrated by the expression, 

'h6 wa uchi no naka ni wa iranai' (there is no need for law in the family).j9 Sex, 

sexuality and corporeality are also regarded as private, areas ostensibly free from state 

intervention (providing sexual relations are between consenting adults) and therefore the 

shifting of these areas into public zones is uncomfortable and problematic. 

However, it is misleading to simply characterise the private in Japan or elsewhere in 

liberal terms of non-regulation. Ngaire Naffine states that the legal notion of the 

unregulated family has always been a 'liberal fiction' arguing that: 

The very structure and form of the private life was (and is still) determined by 
law. Law ordained that a family must be constituted by a husband and wife and 
their children.. ..and it established the relations between them with the husband, 
not the wife, at the head, exercising legal authority over the rest of the legally 
constituted family. Homosexual men and lesbians had no place in the family.. . . 
The private was therefore utterly within (not without) the law.60 

The institutionalisation of marriage and law's role in defining the boundaries of what 

constitutes 'the family', purportedly free from state regulation, facilitates the husband's 

freedom including his private sexual subjectivity by granting him sexual access to his 

wife.61 As Naffine argues, 'To make it possible for the man to realise his personal and 

- 

the Process of Informal Dispute Resolution in Japan: Traditional and Modem Aspects, With Special 
Emphasis on In-Court Compromise', Law In Japan, Vo1.20, 1987, p.83. 
59 Fukushima, Saiban no joseigaku, p.50. 
60 Ngaire Naffine, 'Sexing the Subject (of Law)', in Thornton, Margaret (ed.) Public and Private: 
Feminist Legal Debates, Oxford University Press, London, 1995, p.26. 
61 For a discussion of the contradictions of the marital contract, whereby a woman's freedom and 
autonomy are relinquished on marriage, see Carole Pateman, The Sexual Contract, Stanford University 
Press, Stanford, 1988, pp. 180-188. 



sexual freedom in the private, it was essential that she (his wife) did not (for how could 

he be fiee to do as he pleased if she had the right to say no?)'.62 

As previously discussed, the 'public' and the 'private' are not clearly delineated. The 

commodification of sex and the frequent consumption of magazines and comics 

containing articles and images of eroticised violence in public spaces has been criticised 

by a number of feminist scholars.63 However, there is also a 'private' aspect involved in 

both the consumption and practice of sex and male sexuality which prevails when the 

question of regulation or intervention is raised. The frequent rationale behind decisions 

to dismiss cases of rape or sexual harassment is that the issue concerned 'private 

relations'. Margaret Thornton's general theoretical discussion of publiclprivate divisions 

is also applicable to the Japanese case. She notes that, '[tlhe temporally permeable 

nature of the [publiclprivate] 'dichotomy' enables it to operate as an ideological device: 

'private' being effectively invoked if the state espouses non-intervention; ' public' to the 

contrary'.64 This observation has particular resonance in Japan where, as discussed, 

configurations of public and private differ to some extent from dominant Western models 

due both to the allocation of responsibility for social control to small communities and 

also to particular constructions of masculinity and male sexuality. 

While dominant Anglo-European understandings of the publiclprivate dichotomy 

construct the site of the family foregrounding sex within marriage as private, notions of 

62 Naffine, 'Sexing the Subject (of Law)', p.27. 
63 Shigematsu, "'The Law of the Same" and Other @on)-Perversions', pp. 154-1771 Funabashi, 
'Pornographic Culture and Sexual Violence', pp.255-263; Allison, Nightwork; Allison, Permitted and 
Prohibited Desires'. 
64 Margaret Thornton, 'The Cartography of Public and Private', in Margaret Thornton (ed.) Public and 
Private: Feminist Legal Debates, Word University Press, London, 1995, p. 1 1. 



what is private in Japan are broadened constructions of male sexuality as 'naturally' 

and therefore inevitably requiring two sites of performance. This serves to orient male 

sexual practices in general as private and therefore beyond regulation. Consequently, 

authorities, either the state or those responsible for maintaining social order within small 

communities, have been reluctant to intewene in or regulate activities such as sexual 

harassment and chikan and consumer activities within the various sex industries. Since 

the passing of the 1947 Constitution this reluctance has been phrased in terms of rights 

discourse. For example, leading up to the 1956 Prostitution Prevention Law, 

parliamentary Vice Minister of Justice explained that the arrest of prostitutes and their 

clients was impossible because, 'in today's times when human rights are respected' 

gathering evidence of sexual acts would invariably 'infringe on human rights'.65 

Moreover, non-consensual sexual relations, those clearly within the domain of state 

intervention such as 'date rape', are also likely to be treated as private when heterosexist 

and masculinist norms are applied." The expression, 'fifigenka wa inu mo kwanai7 

(even a dog is not interested in a domestic dispute between husband and wife), which has 

even been used by police called out to reports of domestic violence suggests that arrests 

in these cases or cases of rape in marriage will be unlikely.67 

Distinctions between what is regarded as private or public, and therefore to be regulated, 

change over time as so-called 'private' issues are brought to public attention. The 

debate leading to the resignation of Prime Minister Uno in 1989 over his allegedly 

'private' involvement with a geisha, debates regarding sexual harassment fiom the rnid- 

65 Matsuhara KazWo,  in Kokkai shtigiin hdmu iinkai giroku, 24th Diet, 32nd and 33rd sess., 1956, in 
Yamamoto: Nihon kdshGshi, p.666; 674, quoted in Garon, Molding Japanese Minds, p.203. 
66 Thornton, 'The Cartography of Public and Private', p.9. 



1980s and recent initiatives to actively police c h j h  are cases in point.68 A number of 

the cases discussed in the following chapters draw attention to the shifting debates about 

'privacy' and the ways in which constructions of 'privacy' mask experiences of sexual 

violence. In order to analyse the state's response to sexual violence against women it is 

necessary to examine the way in which social and legal discourses construct the family 

and male sexuality as private and how distinctions between public and private are 

subverted by women's attempts to make public their 'private' violation. 

Diversionary Tactics: Prosecutorial Discretion 

There are also a number of uniquely Japanese characteristics of criminal justice processes 

which impact on official statistics. These tend to mask or deflect cases of violence 

against women from proceeding through to judgment in the court and they may also 

have a negative impact on the final outcome of the case. Of particular significance are 

the prosecutors' broad discretionary powers in decision-making as summed up by the 

term, 'prosecutor justice' (kensatsukan ~hih6) .~ '  There has been little research in the 

area of prosecutors' discretionary powers partly because investigation takes place behind 

closed doors and access to relevant information is particularly difficult to obtain. 

Nevertheless, there is evidence of a general principle of non-intervention in the private 

67 Fujieda, 'Some Thoughts on Domestic Violence in Japan', p.61; Fukushima, Saiban no joseigaku, 
p.50. 

However, two recent cases of chikan in December 1999 and February 2000 in which the accused were 
police officers (one taught a course in ethics at the Kinki Regional Police Bureau) serve as a reminder 
that social change is a slow process. 'Senior Osaka police officer fired for groping', The Japan Times, 
14 December 1999, http://www.japantimes.co.jp/news/newsl2-99/news 12-14.html; 'Bad Cop', 
http://www.japantimes.co.jp/wnr/wnrindex.html. 
69 Ryiiichi Hirano, 'Diagnosis of the Current Code of Criminal Procedure', Law in Japan, Vo1.22, 1989, 
p.131. 



arena which means that it is likely many cases of sexual violence are diverted from 

further legal proceedings at this stage. 

A criminal investigation is an inquisitorial process which takes place behind closed 

doors.70 The primary aim at this stage is to obtain a confession and detailed statement 

corresponding to the investigators' hunches and opinions. Retired judge Ishimatsu Takeo 

argues that, as a result of this priority, original or physical evidence viewed as 

'unreliable7 (or, perhaps, contradictory) is sometimes discarded rather than left to a 

judge's evaluation. Ishimatsu is critical of the Japanese criminal justice system, arguing 

that investigative powers are over-expanded, the investigation of material evidence is 

completed before the trial, and the consequent nature of the trial is little more than 

~eremonial .~~ 

Prosecutors in Japan, as in other countries, decide not to prosecute for a variety of 

reasons, including insufficient evidence. Japanese prosecutors also have the unique 

legislative power to suspend prosecution which they do in about 38 percent of cases.72 

A suspension of prosecution is granted when, after extensive investigation, usually 

having obtained a confession, the prosecutor concludes that the suspect is guilty but 

nonetheless foregoes prosecution. Like sentencing decisions, prosecutorial decisions 

take into account factors such as: criminal character, age, sex, work history, schooling, 

70 ibid., pp.132-133. 
71 Takeo Ishimatsq 'Are Criminal Defendants in Japan Truly Receiving Trials by Judges?', Law in 
Japan, Vo1.22, 1989, pp.150-151. Andrew Green's analysis of the way in which cases are constructed in 
Western criminal justice systems also highlights the selectivity of 'information' to support investigator's 
'preconceptions'. This takes place under conditions of 'low visibility' which masks the investigator's 
exercise of power and thus enables the evidence to 'masquerade as truth'. Green, 'How the Criminal 
Justice System Knows', p. 17. 



place of residence, occupation, gravity of the offence, the extent of damage or injury, 

remorse and payment of compensation following the crime, prior relationship with the 

victim, and aggravating or mitigating circ~mstances.'~ In 1995, the lowest suspension 

rate for penal code offences was homicide at 4.3 percent followed by robbery at 6.4 

percent, rape at 13.7 percent and indecent assault at 14.3 percent. This pattern is in 

keeping with the general ranking of seriousness of offences.74 

There are grounds to suggest that prosecutors are likely to drop or suspend cases which 

do not conform to dominant or 'common sense' understandings of violence or 

stereotypical images of rape, that is those cases which are least likely to result in a 

conviction. For example, the high number of 'stranger' cases that go to trial and end in 

convictions suggests that conviction is more difficult in cases involving a relationship 

between the victim and the offender. In 1995, 11 15 cases of rape (79.5%) were 

committed by a stranger (see Table 2 in ~ ~ ~ e n d i x ) . ~ ~  Questioning the consistently high 

figure for 'stranger rape7, the Tokyo Rape Crisis Centre compared its own statistics with 

those of the Ministry of Justice. The Ministry's 1989 statistics revealed that, of 

prosecuted cases, 0.7 percent of rapists were family relations, 26.7 percent were known 

to the victim, and 72.6 percent were strangers. In stark contrast, Tokyo Rape Crisis 

Centre statistics revealed that of victims who contacted the Centre 15 percent of rapists 

were family relations, 55 percent were known to the victim, and 30 percent were 

72 Daniel H. Foote, 'Prosecutorial Discretion in Japan: A Response', Pacijc Basin Law Journal, Vo1.5, 
1986, p. 102. 
73 Goodman, 'The Exercise and Control of Prosecutorial Discretion in Japan', p.26. 
74 In 1995, of the public prosecutor's 1,425 settled rape cases, 766 (53.8%) were prosecuted and 372 
(26.1%) were not prosecuted of which 122 cases (32.8% of non-prosecuted rape cases) resulted in 
suspended prosecution. Ministry of Justice, Summary of White Paper on Crime 1996, Tokyo, 1996, p.59. 
See Table 5 in the Appendix. 
75 Keisatsucha, Heisei 7 nen no hanzai, pp.236-237. 



strangers.76 The Tokyo Rape Crisis Centre statistics support feminist findings in other 

countries which have found that women are most at risk in their own homes and fiom 

men they know, particularly those with whom they have had sexual relations. 

Aiba Hiroshi states that women are more likely to report rapes in cases where the 

offender is known because he can be readily identified.77 However, this is an over 

simplified assumption which I suspect is unsupported by evidence. As Vaughn and 

Tomita note, no comprehensive victimization studies which might be able to substantiate 

Aiba7s claim have been conducted in ~ a ~ a n ; ~ ~  however, feminist research in other 

countries has found that when a prior relationship exists between victim and offender, 

women are less likely to file a formal complaint of rape. Dussich and ~hinohara's small 

study which was mentioned earlier also supports these findings.79 This decision is often 

based on the women's perception that they will not be believed given the circumstances 

andlor that their harm will be perceived by legal personnel as trivial.80 The following 

discussion supports the argument that Ministry of Justice figures are consistent with an 

unofficial practice of non-intervention in cases regarded as 'private matters.' The official 

figures also indicate that winnable rape cases conform to the stereotype of an attack on a 

respectable woman in a public place by a stranger. That is, prosecutorial decisions are 

76 The Crisis Centre percentages are calculated on the basis of figures collected from September 1983 to 
December 1990. The comparison between both sets of statistics was published in, GGkan Kjden Sent2 
Nylisu, 24 May 1993. 
77 Aiba Hitoshi, 'Crime in Tokyo and Other Cities: A Cross-Cultural Study', Hiroshima Forum for 
Psychology, No.2, 1975, pp.35-38, cited in Vaughn and Tomita, 'A Longitudinal Analysis of Japanese 
Crime From 1926 to 1987', p. 159. 
78 Vaughn and Tomita, 'A Longitudinal Analysis of Japanese Crime From 1926 to 1987', p. 146. 
79 Dussich and Shinohara, 'Nonreporting of Sexual Assault in Japan', pp. 10-1 1. 

Commenting on research conducted in the US, Kathleen Daly notes that complainants are less willing 
to press charges when the offender is known to them and sentences in these sorts of cases which do go to 
trial tend to be more lenient. Kathleen Daly, 'Criminal Justice Ideologies and Practices in Different 
Voices: Some Feminist Questions about Justice', in Nicola Lacey (ed.) Criminal Jusfice, Oxford 
University Press, New York, 1994, p.237. 



likely to be informed by the same dominant narratives of gender and sexuality 

underpinning rape myths which are thus reconstructed in the courtroom, generating 

fbrther authority and legitimacy. In a sense it is a 'catch-22' situation: judges most often 

confront particular types of rape cases (by a stranger, visible physical injuries, etc) and 

these women then come to be seen as the only legitimate 'normal' (tszijci) rape victims 

and so prosecutors only commit these sorts of cases to trial. Would judges7 perceptions 

change if they saw a greater variety of cases-would this foster a deeper level of 

understanding of the harm of sexual violence? Perhaps, but the possibility is limited by 

the social context in which judgments are made. Legal knowledge is framed and 

informed by the general culture of eroticised violence which does not acknowledge the 

harm of sexual violence. 

Prosecutors exist within society and are influenced by ideas circulating in that society- 

in fact this is cited by the Prosecutor's Office as one measure for making sure that 

decisions are 'socially acceptable' or seen to be appropriate. The Prosecutor's Office 

assumes that prosecutors' individual value judgments are avoided and discretionary 

decision-making is held in check partly by the prosecutor's ability to tap into and employ 

ideas that are shakai tsiinen, that is, ideas held in common throughout society, or a 

community standard.*l Even if one were to accept the notion that a single, uncontested 

moral or ethical standard could ever exist in Japanese society, or anywhere else, shifting 

debates reflected in recent government policies and policing practices suggest that 

consensus around issues involving violence against women and measures to deal with 

81 Goodman, 'The Exercise and Control of Prosecutorial Discretion in Japan', p.48; ltsukuni Yasaki, 
'Law and Shakai-Tsiinen as a Legal Form of Consensus Idea', Osaka University Law Review, No.29, 
1982, m.1-10. 



this problem are far from being a~hieved.'~ The principle of relying on shakai tslinerl for 

regulation in prosecutorial decision-making is a very conservative approach to the role of 

law in society and it also means that prosecutors are likely to be influenced by and draw 

on the same rape myths and familiar narratives which have normalised the eroticisation of 

violence against women. End6 likened the prosecutor's understanding of shakai tsz?rlen 

in the area of sexual relations to a trashy romance novel: 

It was the prosecutor's opinion that women are passive and so in relationships 
between men and women it's quite normal for men to be active and always 
trying to have sex with women-so it was normal for him [the manager] to try 
to have sex with me.. .this sort of thing is common, not a crime.. . because he 
[the manager] said that he liked me, it was a love affair. I said that this wasn't 
true but they didn't listen. 

The prosecutor said ... that my husband was angry and that's why I went to the 
police, meaning that I made the report because my husband found out about the 
love affair and threatened divorce. Their ideas were like those in trashy 
romance novels.83 

Legal scholar Marcia Goodman asked Japanese prosecutors about cases they had trouble 

deciding and found a general reluctance to prosecute cases involving 'private 

relationships'. In one of these cases, a woman filed a complaint accusing her former 

lover of attacking her on the street resulting in injuries which took three months to heal. 

The prosecutor did not prosecute primarily because 'the incident involved a love affair 

and was to some extent a private matter'. The prosecutor forced a negotiation, which 

included the withdrawal of charges, a financial settlement, and an agreement to terminate 

the relation~hip.~~ Goodman concludes that prosecutors seem to believe that when 

82 For an analysis of these debates relating to two government policies. the 1987 'Shin Kokunai K6d6 
Keikaku' p e w  National Plan of Action] and the 1997 'Danjo kyM6 sankaku 2000 nen puran: danjo 
kyM6 sankaku bijon' (Plan For Gender Equality 2000: Vision of Gender Equality), see Catherine Burns, 
'Gendered Violence: Criminal Justice and Sexual Abuse in Japan', in Vera Mackie ( 4 . )  Gender, Power 
and Public Policy in Con temporary Japan, Routledge, forthcoming. 
83 I n t e ~ e w  with End6, 10 December 1996. 
84 Goodman, 'The Exercise and Control of Prosecutorial Discretion in Japan', pp.40-41. 



factors peculiar to a familial or personal relationship have a strong bearing on a particular 

crime, the matter should be resolved by the parties involved rather than in the public 

arena and hence the decision not to prosecute or to suspend prosecution is regarded as 

preferable.85 Such decisions amount to the state's transferal of its power to maintain 

social control to patriarchal systems operating within the family, workplaces or small 

communities. These types of decisions do not take into account the unequal gendered 

distribution of power within those situations. 

Women's alternative accounts of abuse are also excluded through the police and 

prosecutors' practice of summarising and writing up all statements of both suspects and 

86 witnesses. End6 described a mixture of anger, embarrassment and powerlessness to do 

anything about the fact that she barely understood 'her' statement drawn up by the police 

officer. 

... I felt weird about their questions regarding how many sexual partners I'd had, 
was I a virgin when I married, what about my husband's sexual experiences and 
so on-all these questions were not related to what happened and were none of 
their business and I didn't want to talk about them, but I answered them 
honestly. But, thinking back, these questions may have had an impact on the 
decision of the case and perhaps I shouldn't have answered them so honestly. It 
wasn't necessary to take them so seriously. 

At the police station when they wrote the report, they used words which I either 
didn't know or use ... like words you don't hear on TV. I always thought these 
words shouldn't be used openly, and at the police station they also used medical 
terminology which I wasn't very familiar with. I didn't even know the correct 
names for the body parts. The police officers said, was it this or was it that, but 
I never use these words and so I didn't feel comfortable talking about these 
things. There were no words for me to explain exactly what happened. 

85 ibid., p.47. 
86 For details of this practice see Setsuo Miyazawa, Policing in Japan: A Study on Making Crime, State 
University of New York Press, Albany, 1992, p.2 1. 



In the statement there was something I wanted to say ... he grabbed my legs and 
spat on my vagina. It was really too disgusting ... I wanted to say this in the 
statement but it was too hard to say and I couldn't judge whether I should have 
or not.*' 

This process of producing statements in Japan excludes alternative accounts of sexual 

violence, by silencing women's explanations of their experiences particularly those that 

do not conform to the stereotypic 'ideal' rape narrative. At best women's experiences 

are reinterpreted through police and prosecutors' perceptions of their accounts-shaped 

by dominant notions of gender and power relations, and paraphrased in legal and medical 

jargon. What is regarded as relevant by the complainant may not be deemed so by the 

investigators and vice versa. 

Goodman also questions the merit of the prosecutor's power to draft statements and 

demonstrates the way in which this may significantly impact on the outcome of a case. 

She describes the case of a twenty year old man arrested on suspicion of robbery and 

attempted rape. While the suspect was held in detention, his parents apologised to and 

financially compensated the victim. The prosecutor found the parents to be worried, 

apologetic and shocked, which convinced the prosecutor that rather than attempted rape, 

the lesser charge of 'bodily injury' was more appropriate. The prosecutor's production 

of the suspect's final statement minimised any facts supporting a charge of rape and 

emphasised the chance nature of the stolen money so that in the end the statement was 

consistent with the charge of 'bodily injury' and the requested penalty of a Y75,000 fine. 

Goodman notes that, 'even though the prosecutor seemed to have some doubt about the 

.~nterview with Endd, 10 December 1996. 



suspect's innocence, he felt there were enough outside pressures to guarantee good 

behaviour in the fbture'. 88 

There is a strong argument that reliance on the informal social control mechanisms of 

small communities and the family is preferable to jail sentences in terms of the offender's 

reintegration into society,89 but questions need to be asked about how this process 

impacts on the needs of the victim seeking social justice through the criminal justice 

system. Do decisions not to intervene serve to hrther victimise women who have been 

targets of sexual assaults? Does this system leave these women with feelings of not 

being believed or even heard, and if so are the democratic rights of these citizens being 

addressed by the state? Although Haley discusses the very positive benefits of 

incorporating victims of crime into the criminal justice process in Japan through the 

emphasis on apologies and payment of compensation by the offender to the victimW it is 

also the case that, for many victims of sexual assault, the process of weeding out 'flimsy' 

cases constitutes or is experienced as a second assault. For many women, who choose 

to seek legal redress and vindication, the formal acknowledgment that the abuse inflicted 

upon them was serious is instrumental in their healing process.91 It is also possible that 

prosecutors' discretionary decision-making privileges or protects the interests of 

particularly middle-class, middle-aged, ethnically Japanese men whose employment and 

family backgrounds are most similar to those making the judgments. Such backgrounds 

- - 
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are seen as constituting enough outside pressure to guarantee good behaviour in the 

future. 

Of the 25 rape and indecent assault trials I observed at the Tokyo District Court in June- 

July 1997 only one first-time offender could be classified as middle-class: a teacher. It is 

also noteworthy that the only two non-Japanese defendants, of seemingly African and 

Middle-Eastern descent, received very heavy sentences compared to Japanese defendants 

on similar charges. The defendant of Middle-Eastern descent (who had no criminal 

convictions) received five years imprisonment for indecent assault and robbery.92 

Although it is difficult to compare cases given the quantity of detail taken into 

consideration, in another case involving a Japanese defendant with two previous criminal 

convictions for robbery and bodily injury, a significantly higher sum of stolen money and 

a more serious degree of sexual assault the defendant was sentenced to four years.93 

Unlike the Middle-Eastern man, the defendant in this case apologised, returned the stolen 

money, paid additional compensation and the woman requested a degree of leniency. 

The defendant of African descent (who had no criminal convictions) received a sentence 

of fourteen months imprisonment for indecent assault. Like the Middle-Eastern 

defendant, he was found to have lied, and neither apologised nor paid compensation. In 

the majority of similar indecent assault cases observed the defendants received suspended 

sentences. As a point of comparison, comparable sentences of eighteen months were 

handed down in two other cases of indecent assault I observed. In one of these cases the 

92 Courtroom observation, Judgment, 9 July 1997, Tokyo District Court, room 419. 
" The judge found that the defendant threatened the woman with a knife, taped her mouth, bound her 
wrists and intended to perform anal intercourse and sado-masochistic acts. Case of Indecent Assault, 
Robbery, Osaka High Court 1986 SH6 1 (u) No.293, Appeal Judgment 7 October 1986, Hunrei Jiho, 
No.1217,21 February 1987, pp.142-146. 



victim was a thirteen year old boy, and in the other the defendant, a teacher, committed 

multiple offences against a number of his male students.94 

The Construction of a Homogenous Judiciary 

Ishimatsu Takeo and legal scholar Hirano Ryiiichi claim that in Japan courts have little to 

do with fact-finding and that this power lies with prosecutors and police. Moreover, 

both emphasise the significance of the fact that the Japanese judicial process, in which 

decisions are based not on evidence presented in court but on later reading the written 

dossier, is characterised as 'trial by dossier' (ch6sho saihan). They argue that courts in 

Japan are not places that determine whether the defendant is guilty or innocent, but 

merely ceremonial places that confirm the defendant's guilt, or at most, a place to inspect 

the results of the in~esti~ation.~'  A strong indication of the importance of the 

investigative stage is the very high level of suspicion required to file an indictment and 

the extremely low acquittal rate at trial, consistently well under one percent.96 Hirano 

argues that, 'if one requires great suspicion for indictment, then the substance of the 

94 Courtroom observation, Judgment, 15 July 1997, Tokyo District Court, room4 19: Courtroom 
observation, Judgment, 30 July 1997, Tokyo District Court, room 424. An eighteen month sentence was 
also handed down to a defendant (who had 5 previous convictions) in a case involving threats with a 
knife, confinement and indecent assault. Case of arrest and confinement, indecent assault, violation of 
the arms control law, Fukuoka High Court 1984 SH59 (u) No.22, Judgment 25 October 1984, Hanrei 
Jiho, No. 1 176,2 1 February 1986, pp. 160-162. 
95 Ishimatsu, 'Are Criminal Defendants in Japan Truly Receiving Trials by Judges?', pp. 143-153; 
Hirano, 'Diagnosis of the Current Code of Criminal Procedure', pp. 129-142. 
% The 99.9% conviction rate in prosecuted criminal cases compares with 83% in the United States. 
Davis, Dispute Resolution in Japan, p. 100. However, if only cases where a) the defendant did not plead 
guilty, and b)partial judgments of not-gdty are considered, the acquittal rate is 3 to 4 percent. Horiuchi 
Kunihiro, Criminal Justice Profiles ofAsia: Investigation, Prosecution, and Trial, United Nations Asia 
and Far East Institute for the Prevention of Crime and the Treatment of Offenders (UNAFEI), Tokyo, 
1995, p.78. 



criminal proceeding inevitably must shifi to the investigation level and the investigative 

bodies must be provided with considerable coercive authority'.97 

Although much of the research on policing in Japan portrays a very positive or benign 

picture,98 there are also convincing alternative accounts of disturbing police powers and 

practices at the investigative stage.99 I therefore do not contest the arguments of 

Ishimatsu and Hirano that police and prosecutors are endowed with significant power 

and coercive authority. However, I question the extent to which they infer this transferal 

of power diminishes judicial control of the trial. The authoritative voice of the judiciary 

in interpreting meaning is essentially beyond disputeloo and presumably this influences 

police and prosecutors' practices in ways that mutually reinforce common assumptions 

and values. The very general wording of the penal code (the article on rape is a clear 

example, see Appendix 1) necessitates the broad discretionary authority of judges in 

interpreting the law.lol Judicial authority is also reinforced by the high levels of 

97 Hirano, 'Diagnosis of the Current Code of Criminal Procedure', p. 13 1. 
98 See for example, Walter L. Ames, Police and Communify in Japan, University of California Press, 
Berkeley, 1981; Bayley, 'Police, Crime, and the Community in Japan'; David H. Bayley, Forces of 
Order: Police Behaviour in Japan and the United States, University of California Press, Berkeley, 1976. 
99 Toyoji Saitd describes in considerable detail the coercive and discretionary powers of police over 
suspects held in pre-trial detention and notes the 1988 conviction of a male guard for the rape of a 
female detainee in her detention cell at the Mishima Police Station in Shizuoka Prefecture. Toyoji Saitd, 
'Preventive Detention in Japan', in Stanislaw Frankowsl and Dinah Shelton (eds) Preventive 
Detention: A Comparative andlnternational Law Perspective, Martinus Nijhoff Publishers, London, 
1992, pp.182-192. See also Igarashi Futaba, 'Forced to Confess', in Gavan McCormack and Yoshio 
Sugimoto (eds) Democracy in Contemporaty Japan, Hale and Iremonger, Sydney, 1986; George M. 
Koshi, The Japanese Legal Advisor: Crimes and Punishments. Charles E. Tuttle, Tokyo, 1970, p.74; 
Miyazawa, Policing in Japan, pp.2 1-23; 159-166. 
100 For a comprehensive analysis of Japanese debates concerning the nature of judicial decision-making 
and the incorporation of the concept of stare decisis since the establishment of the 1947 Constitution, 
see Itoh, 'How Judges Think in Japan', pp.775-804. The extent to which Supreme Court precedents in 
particular bind lower court decision-making is also discussed in works focusing more on the degree of 
judicial independence from the government. See Hiroshi Itoh, 'Judicial Review and Judicial Activism in 
Japan', Law and Contemporary Problems, Vo1.53, No. 1, Winter 1990, pp. 169-179; Haley, 'Judicial 
Independence in Japan Revisited, pp. 1-1 8. 
101 Richard Terrill (ed.), World Criminal Justice Systems: A Survey, 2nd ed., Anderson Publishing, 
Cincinnati, 1992, pp.24 1-242. 



conformity generally characterising judicial decisions. Evidence of this conformity is 

found in the low success rate of appeals. Seventy-five percent of high court appeals 

uphold the lower court's decision and ninety-seven percent of Supreme Court appeals 

uphold the decisions of the lower appellate courts. '02 Judicial conformity is achieved by 

the organisational mechanisms and processes described below which aim to create a 

homogenous judicial community. 

It is generally accepted that judges in Japan and elsewhere in the world are 

overwhelmingly conservative, preferring to uphold rather than challenge the status quo. 

This situation is compounded by a number of factors in Japan. First, as Haley notes, 

without juries,lo3 in all cases judges bear the burden of ultimate responsibility for 

determination of fact and law. Second, under the civil law tradition emphasis in the 

application of the law is placed on legal certainty and uniformity. Haley argues that the 

result is 'greater caution and passivity in the exercise of judicial authority than their 

counterparts in the common law tradition'.lo4 Legal change in Japan is an extremely 

slow process, carellly managed to keep it in line with the 'judges' sense of community 

values' '05 These observations make a number of recent judgments in favour of the 

lo2 Over 30 percent of all Supreme Court appeals are dismissed within a year and without full comment 
on the merits of the case. The initial decision concerning which Supreme Court 'appeals are frivolous 
and should not receive complete review by a bench' are made by promising judges in their forties who 
act in the position of research judges (chdsakan) for three or four years. Davis, Dispute Resolution in 
Japan, pp.62-68. 
lo3 There is currently a strong movement in Japan to reform the judicial system and the Ministry of 
Justice has responded by establishing the Judicial Reform Council. Proposals include the re- 
introduction of the jury system, increasing the number of legal professionals, encouraging more lawyers 
to become judges, reforming the legal education system, speeQng up the trial process and improving 
access to courts. The consequent public debate has also triggered proposals such as the decentralisation 
of personnel administration, the abolition of assistant judges, and allowing judges more freedom to 
express opinions in public. Kanako Takahara, 'Calls for overhaul of judge system mounts7, The Japan 
Times, 20 December 1999, http://www.japantimes.co.jp/news/newsl2-99/newsl2-2O.htd. 
'04 Haley, 'Judicial Independence in Japan Revisited, p.3. 
lo5 ibid., p. 17. See also Davis, Dispute Resolution in Japan, p.87. 



plaintiff in sexual harassment cases particularly interesting. Leon Wolff interprets the 

new sexual harassment findings as an indication that judges are not as passive as is 

commonly believed, arguing that Japanese 'judges develop law-by exploring the whole 

context of the legal system to derive principles which would justify new concrete rights 

and duties'.lo6 Certainly this seems to be the case, but it is also important to recognise 

the role of feminist lawyers and others who have been active in providing the 

groundwork for the innovative legal decisions. It is on the basis of the cases brought to 

the courts by feminist lawyers and these lawyers' legal arguments that the judges are 

being required to respond. As a result, new sexual harassment findings suggest that a 

space is opening up for feminist resistance to dominant legal discourses. 

Nevertheless, there are a number of institutional practices which inhibit judges from 

making 'land-mark' decisions. Due to the enormous caseload of Japanese judges there is 

strong pressure to settle cases prior to judgment, which reinforces the conservative 

nature of the judiciary and their reluctance to make new law. The number of judges in 

Japan is very small: in 1994 there were 2,200 judges in the courts of first instance 

(compared to 28,500 in the United States, 25,000 in the United Kingdom and 

approximately 18,000 in Germany). Each of these judges in Japan hears an average of 

2,100 cases per year (compared to 700 in the United states)."' Judges generally work 

on about fifty cases at a time, hearing two or three trials per day. Hearings are not held 

consecutively and each one is generally quite short (ten minutes to three h~urs ) . "~  

Io6 Emphasis in the original. Leon Wolff, 'Eastern Twists on Western Concepts: Equality Jurisprudence 
and Sexual Harassment in Japan', Pacific Rim Law & Policy Journal, Vo1.5, No.3, 1996, p.511. 
Io7 Davis, Dispute Resolution in Japan, p.80. 
log The average length of time for an 'ordinary case' heard in a District Court is approximately three and 
a half months and consists of three to four hearings about one month apart. However, cases may take 



While this system was adopted from European traditions during the Meiji period, it is 

currently justified in terms of allowing time for emotions to diffuse and therefore being 

conducive to settlement. At the same time, given the high caseloads of judges and their 

obligation to produce a text detailing the findings of fact and application of law if the 

case proceeds to judgment, settlement prior to judgment is an efficient means of 

disposing of cases. In-court settlement also avoids the possibility of a fbture appeal.lo9 

According to Haley efficiency and case management take priority over the social 

consequences of particular decisions and even uniformity in decision-making within the 

judiciary. 

However, there are numerous measures and internal controls which ensure a high degree 

of uniformity. The justice administration in Japan effectively ensures that one 'socially 

appropriate7 standard is maintained by centralising administration. Legal scholar Abe 

Masaki argues that the extent of centralised hierarchical control of the judiciary in Japan 

is unique among developed democratic countries and that the internal control 

mechanisms foster tacit norms and a high degree of homogeneity within the judiciary'."' 

This internal control is directed by the judges who form the top management staff of the 

General Secretariat (Jzmu-Sdkyoku) of the Supreme Court. Although judicial 

appointments are ostensibly made by the Cabinet, the real decision-making power rests 

considerably longer (2.1% of cases took more than one year in 1992). Horiuch. Criminal Justice 
Profiles of Asia: Investigation, Prosecution, and Trial, p. 100. 
109 Obuchi, 'Role of the Court in the Process of Informal Dispute Resolution in Japan', pp.86-7. 
"O Haley, 'Judicial Independence in Japan Revisited, p. 15. 
111 Masaki Abe, 'The Internal Control of a Bureaucratic Judiciary: 'The Case of Japan', International 
Journal of the Sociology oflaw, Vo1.23, 1995, p.304. See also Mikazuki, 'Saibansho Seido', p.450. 
Margaret Thornton notes that 'homogeneity is a central value of any organisational culture, since it is 
conducive to the maintenance of bureaucratic control and efficiency'. Thornton's discussion of 
'homosocial reproduction' in the Australian academic context also resonates with practices within the 
Japanese judicial community. Margaret Thornton, 'Hegemonic Masculinity and the Academy', 
International Journal of the Sociology of Law, Vol. 17, No.2, 1989, pp. 122-123. 



with the judges within the General Secretariat who are in a position to reward and punish 

judges and prosecutors through promotions, pay rises and transfers. Thus, Abe asserts 

that 'the control over judges by the General Secretariat is, after all, control over judges 

by judges. It is internal control within the j~diciary'."~ 

Assistant judges and judges are transferred on average every three years to a variety of 

courts around the country and there is a general understanding of the places regarded as 

favourable and those that are not. This practice serves as an important means of control 

over judges. For example, Davis notes that the reversal of judges' decisions on appeal 

tends to reflect badly on their performance record and although the dismissal of a judge 

is extremely rare judges may be 'punished7 by assigning them to positions in remote 

locations. 'I3 In addition, assistant judges attend special training programs conducted by 

the General Secretariat. Haley argues that these programs and the practice of rotation 

among the courts, 

represent a process of socialization through which the values, expectations, and 
underlying assumptions of senior judges are passed down. Younger judges 
learn-and are intended to absorb--the standards and expectations that will be 
applied to them for promotion and assignment. Judicial uniformity and 
cohesion are the result. 

In addition, Setsuo Miyazawa argues that the General Secretariat's periodic judicial 

conferences are a means to educate judges on the General Secretariat's interpretation of 

particular issues, rather than opportunities for judges to engage in constructive dialogue. 

Miyazawa also describes a number of incidents where judges have been punished for 

establishing forums in which they could freely discuss topics of their own selection and 

112 Abe, 'The Internal Control of a Bureaucratic Judiciary', p.312. 
Davis, Dispute Resolution in Japan, p.78. 



he details the General Secretariat's shift from 1968 to constrain 'more independent- 

minded, liberal judges7.114 The result has been a more cautious and conservative 

judiciary, and 'a lost opportunity to transform the judiciary into a more politically 

responsive and reforming institution'. However, Haley also argues that this cautious 

approach by the judiciary may well be responsible for the institution's continuing 

autonomy and influence, free from political intervention. Haley's main argument is that 

judicial independence rests on 'parliamentary trust and public confidence'. " 5  

Judicial homogeneity and the maintenance of uniform standards is also reinforced by the 

limited range of social backgrounds and experiences of legal personnel. As one lawyer 

noted, judges lead very cloistered lives not so different from priests. The majority began 

their careers as judges in their mid-twenties and therefore have not even experienced life 

in a legal firm.'l6 Davis similarly notes that judges are a tight knit group working and 

socialising together. He explains that because of frequent transfers' and heavily 

subsidised housing provided by the government judges also tend to live in 'conclaves of 

apartments and houses' and thus due to their 'sheltered lifestyle and long hours of work, 

judges seldom have contact with and insight into the reality of everyday 

Moreover, a very high percentage of judges, public prosecutors and practicing attorneys 

graduate from a very small number of select universitiesH8 and all must then pass the 

114 Setsuo Miyazawa, 'Administrative Control of Japanese Judges', Kobe University Law Review, 
International Edition, No.25, 1991, pp.55-59. 
"' Haley, 'Judicial Independence in Japan Revisited, p. 17. 
'I6 Interview with Yanagawa Tsuneko, 5 November 1996. 
"' Davis, Dispute Resolution in Japan, p.79. 
118 In 1984, 58 percent of applicants to the Legal Training and Research Institute graduated from Tokyo, 
Chuo and Waseda Universities. Edward 1. Chen, 'The National Law Examination of Japan', Journal of 
Legal Education, Vol. 39, No.5, 1989, p. 11.  Miyazawa notes that in 1996 Tokyo, Waseda and Kyoto 



highly competitive National Legal Examination (Shih6 shiken) which Abe argues 

119 rewards students willing to accept the status quo. Those who pass may then proceed 

to the Legal Training and Research Institute (hereafter, 'Institute'), which is managed by 

the Supreme Court. Educators at the Institute are predominantly career judges, 

'carehlly selected by the General Secretariat to teach mainstream doctrines and forms of 

While the percentage of female students enrolled in the Institute has been 

steadily increasing over the past decade, they remain a very small minority-7.6 percent 

in 1997.12' Given the small numbers of women entering the Institute it is no surprise that 

the Supreme Court remains a male bastion: the first woman, Takahashi Hisako, was 

appointed to the Supreme Court in 1994; she is now retired. 

Ministry of Justice professionals are thus dominated by an elite, urban, ethnically 

Japanese, predominantly male identity.'22 Age (over sixty years) is also a common factor 

at the Supreme Court l e ~ e 1 . l ~ ~  This presents a number of problems for 'outsiders7 

attempting to gain entry or fit in. For example, it is generally asserted that graduating 

Universities had the highest number of successful applicants to the Institute. Setsuo Miyazawa, 'Legal 
Education and the Reproduction of the Elite in Japan', Asian-Pacijc Law and Policy Journal, 2000, 
http://www.hawaii.edu/aplpj, Table28. 
'I9 According to Abe the examination favours those who memorise Supreme Court precedents rather 
than those who might adopt a critical approach. A mere two to three percent pass the examination each 
year and so the vast majority of students succeed only after five or six attempts. Abe, 'The Internal 
Control of a Bureaucratic Judiciary', p.306. 

Miyazawa, 'Legal Education and the Reproduction of the Elite in Japan', p.27. 
'" In 1997,207 women were accepted into the Institute. 'Applicants and Acceptance Statistics for 
Japan's Legal Training and Research Institute: 1949-1998', http://www.tuj.ac.jp/law/lrtistat.html 
12' In April 1997 there were 282 female judges (9.7% of the total), 113 female prosecutors (5.2%) and 
1,176 female lawyers (7.4%). O&ce for Gender m l i t y ,  1999, Women in Japan Today. In 1986, of the 
256,546 police personnel (including those in charge of clerical duties) 16,600 were women. United 
Nations Asia and Far East Institute for the Prevention of Crime and Treatment of Offenders, Crime and 
Justice in Asia and the Pacific: A Report on the Third United Nations Survey of Crime Trends, 
Operations of Criminal Justice Systems and Crime Prevention Strategies, 1980-1986, Australian 
Institute of Criminology, Canberra, 1990, p. 1 12. 
Iz3  Haley notes that at the time of writing (1989) only two Supreme Court Justices have been under the 
age of sixty (both were 58 years) since 1952 and up until 1990 none had received their legal education in 
the postwar period. Haley, 'Judicial Independence in Japan Revisited, pp. 13-14. 



students from the LTRI are 'given the opportunity to choose one of the three 

 profession^'.'^^ However, the element of choice is moderated by the Institute staff who 

oRen 'strongly recommend' if not coerce the 'choice' of one path over another-and, 

according to one lawyer, women are usually advised to pursue private practice.'25 Yet 

finding a placement on graduation is not always easy for women. This was noted in a 

1997 report by the Japanese Federation of Bar Associations. Similarly, freelance 

writer Miya Y8k0, who interviewed a number of female lawyers, notes that these women 

expressed mixed reactions regarding their acceptance and difficulties in working in this 

'male world'. Two women commented on the necessity and the discomfort they 

experienced in having to participate in regular outings at hostess bars with clients and at 

bar association hnctions attended by geisha. Such activities, one lawyer notes, are a 

crucial means of gaining influential positions in the bar association. Another common 

obstacle was the general perception that married women are less committed and 

therefore unable to carry out the degree of work required of a competent 1 a ~ y e r . l ~ ~  

Presumably female judges face similar difficulties. 12' 

Conclusion 

The high degree of homogeneity, cohesiveness and uniformity within the legal 

community and judiciary in particular makes it difficult for women not only to enter and 

124 Davis, Dispute Resolution in Japan, p.77. 
' 25 I n t e ~ e w  with Ogura Kyoko, 26 June 1997. 
lZ6 The report was part of the 20th anniversary Symposium of the Committee on Gender Equality, 
Japanese Federation of Bar Associations, cited in Mary Jane Mossman, 'Achieving Gender Equality: 
Legal Principles and Social Arrangements', Kobe University Law Review, International Edition, No.32, 
1998, p.42. 
12' Miya Y6k0, 'Twenty-Eight and Single; Occupation: Secret', Law in Japan, Vo1.25, pp. 125-134. 
'2B For a discussion of the very subtle but effective ways in which cultural constructions of masculinity, 
femininity and the female body undermine the position of women lawyers and 'others' in the Australian 



to work within the legal community but also to make independent decisions that :might 

not conform to precedents. It is possible that such decisions would be met with 

accusations of being 'biased', opinion based on personal, gendered experiences rather 

than 'neutral' standards. The structure and nature of the judicial community also has 

serious implications for other sorts of 'outsiders' who come before the courts. 

Witnesses entering the court must reconstruct aspects of social life that are usually taken 

for granted and they must make these visible to judges who may have very different life 

experiences. Making one's story comprehensible to judges is much easier for those 

whose life experiences approximate those of the judge. The reason is that the most 

effective arguments or the most credible stories among multiple and contesting accounts 
.. 

are those which rely on common sense knowledge-those that go without saying.129 

The result is the likely exclusion of alternative accounts of sexual violence that do not 

conform to either dominant (common sense) understandings of violence or stereotypical 

images of rape. 

The discussion of both socio-cultural elements discussed in the previous chapter and 

particular structural features of the Japanese criminal justice system outlined in this 

chapter provide a context or background which together creates a framework which is 

likely to shape judges' decisions in specific ways. The following chapters examine the 

pattern in judicial decision-making which emerges from my sample of cases. Chapter 

Four analyses the cases which required little deliberation in determining that rape took 

legal community, see Margaret Thornton, 'Authority and Corporeality: The Conundrum for Women in 
Law', Feminist Legal Studies, Vo1.6, No.2, 1998, pp.147-170. 

Scheppele, 'Manners of Imagining the Real', pp.lO1O-1011. 



place. These are the cases which conform to perceptions of 'normal' or tsGj6 ;rape, 

rapists and rape victims. 



CHAPTER FOUR 

Tsfij8 Rape: Defining the Norm 

How is rape law understood by the judiciary in Japan? What kinds of knowledge count? 

In order to examine these questions I first provide a broad overview of three general 

theories of rape and then examine more specific legal debates on the interpretation of 

rape law in Japan as outlined in an article by Taniguchi Masataka who served as 

Supreme Court Justice from 1980 to 1987. I then contrast legal principles with cases in 

which the women's stories of rape were legitimated by the court. These cases provide a 

basis for determining the types of evidence required to persuade the judge that rape took 

place. 

The Written Law Of Rape 

The definition of rape in the Japanese Penal Code (translated in Appendix I), is broad. It 

therefore provides considerable room for interpretation in the determination of cases. 

However, within Japanese legal circles there has been little discussion regarding the 

nature of the crime and its central elements. Legal scholar George Koshi, outlines the 

key aspects of rape law as follows: (1) penetration of the vagina by the penis, (2) without 

the consent of the victim, (3) achieved by the perpetrator's use of force or intimidation.' 

' Koshi, The Japanese Legal Advisor, pp. 140-141. Naftulin provides a similar definition and notes that 
the law precludes the recognition of both 'homosexual rape' and 'marital rape'. Homosexuality between 
consenting adults is not a criminal offence, but without consent it is punishable as ky6sei waisetsu 
(indecent liberty) under Art. 176 (see Appendix 1). Naftulin's comment regarding marital rape, 
however, is rather misleading. The wording of Art. 177 does not exclude cases of marital rape although 
this is usuaIly the case in terms of judicial interpretation (discussed further in Chapter Six). Naftulin, 
'Women's Status Under Japanese Law', p. 15. 



To these elements should be added mens rea, that is, where the perpetrator intended to 

have intercourse against the victim's will (as opposed to consent). 

Although mens rea is not mentioned by Koshi, it is an accepted legal principle in 

Japanese law, and the legal discussions in a number of cases analysed in this study state 

that it is a necessary element of the crime of rape.2 Article 177 is based on the 

assumption that consent and mens rea can be determined on the basis of the 

perpetrator's violence and coercion. When questions concerning consent and mens rea 

were raised in the sample of cases, the legal points of argument focused on the 

defendant's degree of force and intimidation which was defined primarily in the context 

of the victim's resistance. In other words, the woman's resistance to the defendant's 

violence acts as a proxy for determining consent and mens rea in the majority of 

ambiguous cases--cases which Japanese judges regularly described as containing 

evidence that wasfishizen (not natural). 

The legal commentary preceding a rape case detailed in Hanrei Jihd states that a 

minority of legal scholars argue that consent rather than the degree of violence and threat 

should be the central question in determining the crime of rape. However, the dominant 

legal opinion is that consent and the victim's will are unreliable standards on which to 

determine whether rape took place because it relies on the subjective opinion of the 

2 See for example, Case of violation of Stimulant Drugs Control Act, break and entry, attempted quasi- 
rape, Osaka District Court, 1987 SH62 (wa) No. 2689, Judgment 1 October 1987, Hanrei JihG, No. 1256, 
1 February 1988, pp. 123-124; Case of rape, Hiroshima District Court 1968 SH43 (wa) No. 700, 
Judgment 26 March 1969, Hanrei Taimuzu, No.235, August 1969, pp.285-286; Case of rape resulting in 
bodily injury, Osaka District Court 1969 SH44 (wa) No.226 1, Judgment 12 March 197 1, Hanrei 
Taimuzu, No.267, December 1971, pp.376-378; Taniguchi Masataka, 'G6kanzai ni okeru Mk6,ky6haku 
no teido' (Degree of force necessary to define an act as rape), Hanrei Hy6ron, No.27, (in Hanrei JihG, 
N0.220, 11 April), 1970, pp.5-9. 



~ i c t i m . ~  The official rationale for placing emphasis on force and resistance is that cases 

focusing on subjective notions of consent are likely to lead to appeal challenges. The 

majority of scholars therefore concur that it is necessary to focus on the 'objective' 

standard of the behaviour involved, that is, the degree of force used to commit the crime. 

Therefore, rather than Koshi's explanation of rape law in terms of 'without the consent 

of the victim' I suggest that 'against the will of the victim' is more appropriate in view of 

the fact that current interpretations of rape law in Japan, discussed in Chapters Five and 

Six, are generally more consistent with the early English common law definition of rape 

as 'carnal knowledge of a woman forcibly and against her Like interpretations of 

rape law in Japan, this definition required the perpetrator's use of force and the victim's 

resistance. Bronitt notes that the change from 'will' to 'consent' in the nineteenth 

century was an attempt to broaden the scope of rape law to include cases in which 

neither violence nor fraud were used and the change meant that it was no longer 

necessary for the prosecutor to establish an outward manifestation of lack of consent in 

the form of resistance.* However, as Bronitt observes, the simplified understanding of 

rape as penetration 'without consent' retains the emphasis on consent and thus the focus 

of attention on the victim and her state of mind. Consequently, in many cases the central 

focus of the trial remains on the woman rather than the man and, violence and resistance 

are still frequently considered relevant to determine lack of ~onsen t .~  

3 Case of rape resulting in bodily injury, Hiroshima High Court 1978 SH53 (u) No.59, Judgment 20 
November 1978, Hanrez Jihd, No.922, 1 June 1979, p. 11 1. See also Tsunoda, Sei no hdritsugaku, p.27. 
4 Blackstone S Commentaries, Vo1.4, 1st ed., 1769, p.210, quoted in Simon H. Bronitt, 'Rape and Lack 
of Consent', Criminal Law Journal, Vo1.16, No.5, 1992, p.290. 

The Japanese law's emphasis on force and intimidation by the offender and resistance by the victim 
may be moderated by the use of Article 178 which refers to cases where the offender causes or takes 
advantage of the victim's inability to resist. However, the cases analysed in this study suggests that the 
article is invoked only rarely and under very limited circumstances such as sexual assault obtained by 
fraud or where the victim was unconscious, asleep or disabled (see Appendix 1). 
6 Bronitt, 'Rape and Lack of Consent', p.290. 



Law protects especially valued interests and although the law is concerned more with 

wrongs than rights it is difficult to understand these wrongs without an understanding of 

what these particular values and interests are. The particular values and interests to be 

protected by rape law and different ideas about the harm of rape are open to 

interpretation and it is on this basis that several theories on rape have developed. Rape 

law in Japan closely corresponds with Keith Burgess-Jackson's conceptualisation of a 

'conservative' theory of rape. He argues that general debates concerning rape and 

variations in rape laws can be categorised in terms of three theories of rape: 

conservative, liberal and radical. While elements of all three approaches may be 

incorporated into existing rape laws, the conservative theory which accords with the 

historical or traditional approach still remains at the foundations of 'modern rape law' in 

Western countries. Burgess-Jackson likens the conservative theory of rape to the law of 

trespass. Woman's reproductive capacity, sexuality and virginity are conceptualised as 

valuable commodities which belong to her father, husband, or sovereign. Women merely 

hold (or hoard) their sexuality in trust for the l a h l  male owner. Rape is thus regarded 

primarily as the appropriation and violation of the male's property right to these 

commodities. The question of consent is redundant as the woman's interests are 

presumed to coalesce with those of her male protector. ' 

Under the conservative approach, rape in marriage is inconceivable because the husband 

already owns the property rights to his wife's body. The conservative approach also has 

difficulty in dealing with the rape of prostitutes who by making their sexuality available 

' Keith Burgess-Jackson, Rape: A Philosophical Investigation, Dartmouth, Aldershot, 1996, pp.44-45. 



to numerous men forego the right to protection by one man and thus by the legal system 

which exists to uphold his interests. In addition, Burgess-Jackson explains that, 

the theory of rape as trespass explains why women become, in effect, 'co- 
defendants' in a rape trial .... female victims of rape are accused by defense 
attorneys of acting irresponsibly with what has been 'entrusted' to them by men, 
namely, their sexuality. If a woman has been raped she hasn't done her job 
properly. She must have provoked a man, been in the wrong place, or been out 
without a male chaperone. She has been reckless. The fact that many women 
blame themselves for their own rape testifies to the continuing strength of this 
theory.' 

By contrast (and at the risk of over-simplifying Burgess-Jackson's arguments) the liberal 

theory views rape as a form of gender-blind assault, 'the unlawfbl touching of another 

person (understood discretely rather than relationally) without his or her con~ent ' .~ 

Consent is central to this approach because sexuality is regarded as an object or a form 

of commodity which the individual owns and has the right to control. Rape is thus 

conceptualised as a violation of a will and an individual's right to bodily integrity or 

autonomy-male or female. Both the conservative and the liberal theories therefore 

regard sexuality as property that can be violated." 

In contrast the radical theory of rape, conceptualising rape as a form of degradation, 

rejects the gender-blindness of the liberal view and emphasises the fact that rape is 

overwhelmingly perpetrated by men against women. Rape is 'about power, fear, status, 

and control, not individual transgression of social norms'." According to the radical 

approach, rape is seen as a means of subordinating women and therefore the political 

context of gendered power relations in which rape takes place is emphasised. Sexuality 

ibid, p.47. 
ibid., p.49. 

10 For a feminist analysis of the conservative and liberal theories of rape see Marcus, 'Fighting Bodies, 
Fighting Words', pp.397-398; Nicola Lacey, unspeakable subjects: feminist essays in legal and social 
theory, Hart Publishing, Oxford, 1998, pp. 104-1 13. 



is not biologically given but socially constructed, reflecting the prevailing power 

structures which privilege male interests and desires. Both the conservative and liberal 

approaches fail to recognise the way in which sexual relations are shaped by gendered 

power hierarchies. 

The conservative approach to rape is contested by Japanese feminist lawyers currently 

attempting to introduce 'radical7 interpretations to rape law in Japan. They argue that 

the current interpretation of rape law in Japan continues to reflect the patriarchal interest 

in women's sexuality and reproduction by regarding rape as an injury against the 

property rights of husbands or fathers and thus the patriarchal order. In their view the 

honne (real intention or true substance) of the Japanese rape law is the protection of 

chastity (teiso).12 Judges have little difficulty convicting and severely punishing 

defendants in cases where the victim's virtue was clear and unambiguous and she 

defended it to the utmost of her ability. Moreover, the injury of the crime, 'rape 

resulting in bodily injury' (g6kan ~ b h o )  is frequently interpreted as damage to the 

hymen.13 Tsunoda explains that judges and many men in Japanese society believe the 

harm of rape is significant only when the victim was a virgin. Once a woman has 

experienced sexual intercourse additional acts of penetration are not regarded as 

damaging. This opinion reflects the belief that the harm of rape is to the woman's 

position as a virgin and to her hture marriageability, rather than a psychological harm.14 

' Burgess-Jackson, Rape, p.53. 
l 2  See Tsunoda, Sei no hdritsugaku , pp.17-20; Fukushima, Saiban no joseigaku , pp.257-268. 
l 3  Taniguchi, 'Gdkanzai ni okeru b6ki3, ky6haku no teido', p.7. 
l 4  Interview with Tsunoda Yukiko, 8 April 1997. 



Tsunoda argues that part of the reason for this emphasis on chastity stems from the 

patriarchal emperor system under which women's interests were subjugated to those of 

the family represented by the household head and to those of the state symbolised by the 

emperor. However, there is little evidence of a high premium placed on chastity or 

sexually experienced women as 'damaged goods' among the majority peasant population 

in pre-war rural Japan. Ella Lury Wiswell's 1935 study of community life in Kyushu 

vividly describes the relaxed and casual attitudes towards sex among the villagers. l5 The 

relatively open sexuality evident in this village may be a reflection of the considerable 

regional variation of social organisation and patterns of behaviour in Japan, but it is more 

likely a reflection of class and status difference between peasant life and samurai ideals. 

Therefore, it is likely that the legal emphasis on chastity central to the interpretation of 

the rape law reflects the conjunction of samurai ideals, the Meiji state's interests in 

becoming a 'civilised' country demonstrating the existence of particular standards of 

morality, and the European origins of the criminal code based on Judeo-Christian ethics 

and culturally specific patterns of gendered power relations. 

Under the 1907 criminal code, crimes are defined in terms of three types of interest or 

rights protected by law (hogohdekz): national, social and personal rights (kokka-teki 

hbeki, shakai-teki hdeki and kojin-teki hbeki). The section of the criminal code 

explaining social rights mentions rape and indecent assault in terms of protecting the 

social order and the maintenance of a healthy sexual environment.16 The right to be 

l5 Robert J. Smith and Ella Lury Wiswell, The Women of Suye Mura, Chicago University Press, 
Chicago, 1982. 
16 LeGrand asserts that many countries including France and Norway  class^ rape as a crime against 
society under categories such as 'Moral Offence' rather than as a crime against the person. Camille E. 
LeGrand, 'Rape and Rape Laws: Sexism in Society and Law', California Lmv Review, Vo1.61, No.3, 
1973, pp.924. 



protected by rape law is thus not conceptualised as an individual or personal right. 

Tsunoda points out the contradiction between this conceptualisation and the 1947 

Constitution's guarantee of equality based on the notion of liberal individualism, under 

which rape and indecent assault are clearly violations of sexual or personal freedoms and 

thus belong to the personal category." This idea has gained acceptance to some ' degree 

within legal circles and is certainly expressed at the level of rhetoric in legal rape 

discourse. Although there has been no significant rape law reform in Japan since 1907,18 

there is evidence of shifts in interpretation of the existing law. The postwar legal 

discourse of rape began to include the notion of 'women's right to sexual freedom' and 

discussions concerning the nature of woman and the nature of rape were thrown into 

question. In 1970, Taniguchi Masataka writes that 'the essential element of rape is that 

it violates women's sexual freedom'. However, this statement is moderated by the 

following question and discussion regarding the nature of woman, rationality and rape: 

Is it possible to have sex with a woman who is seriously resisting? This became 
an obvious question to ask immediately after the end of our class society when 
women gained the legal freedom to be independent individuals ... . We faced the 
hndarnental problem of deciding whether women were rational people 
(riseijin) ...[ at the same time] we must not forget the fact that as the central 
characters of the crime of rape, women are not ideally positioned rational beings 
but humans with sexual and emotional instincts. Therefore, considering the 
essential element of rape, it is not enough to define it as a crime which invades 
women's sexual freedom but it also involves the immorality of the behaviour 
itself, that is, the intentions of the offender. 

When we think about the degree of assault and threat used to commit rape, we 
come to different conclusions depending on how the woman is positioned in 
relation to the crime and how we understand the true nature (honshitsu) of 
woman. That is, when we understand rape as a violation of women's sexual 
freedom and position women at the centre of the crime of rape as rational 
human beings, the degree of threat and violence must be sufficient to overcome 
the resistance stemming from her natural rationality ... if rape is a means to 

17 Tmoda, Sei no hbritsugaku, pp. 13-16. Fukushima also discusses the notion of the hogohbeki of 
rape. Fukushima, Saiban no joseigaku, p.250. 
'* In 1958 an article was added to the law removing the necessity to prosecute only upon complaint 
(shinkokuzai) in cases of rape by more than one offender. 



satisfl sexual desire and we accept women as rational humans but still with 
sexual feelings, the degree of threat and violence necessary to accomplish the 
crime is sufficient to symbolise the immorality of the behaviour.19 

Despite postwar rhetoric concerning the harm of rape in terms of women's sexual 

freedom, humiliation and psychological injury,20 dominant legal opinion illustrated by 

Taniguchi's argument above offers women very limited sexual freedom at best and only 

if they prove to be deserving of protection by conforming to norms of rationality which 

accord with a presumed male response to aggression. This aspect will be explained in 

the following section which discusses Taniguchi's argument in greater detail. 

In the written law of rape, as well as case examples, the issues of force and intimidation 

are clearly central. It is the degree of force and intimidation deemed necessary to 

commit rape that is contested. Nevertheless, as Taniguchi notes, this debate has 

probably been constrained due to the lack of cases coming before the courts which focus 

on determining the degree of force and intimidation as proof of rape. He notes that 

cases in which lack of consent is unclear rarely come before the courts because in the 

majority of cases where no physical injuries were incurred or the degree of violence and 

threat was light, victims tend not to file a complaint or drop their case before it comes to 

trial:' often at the recommendation of the p ro~ecu to r .~~  

Taniguchi, 'G6kanzai ni okeru Mk6, ky6haku no teido', p.6. 
20 Although these ideas about the harm of rape are voiced in legal discourse there has been little 
discussion about the actual meaning of these terms. See Tsunoda, 'Higaisha no gawa kara mita minji 
saiban', p.46; Hayashi, 'G6kan o meguru h6j6kyi7, p.3 1.  
" Taniguchi, 'G6kanzai ni okeru Mk6, ky6haku no teido', p.7. 
'' Tsunoda, Sei no hdritsugaku , p.32. 



Presumably on the basis of Article 178 of the Penal Code (see Appendix 1) which relates 

to constructive compulsory indecency and quasi-rape (junky6sei waisetsu and jung6kan) 

the conventional wisdom is that 

it is not necessary that the perpetrator overcome all power to resist, nor does 
the law require that the victim offer resistance to the limit of her capability. In 
actual practice, if the force or intimidation used is such that it would create an 
apprehension on the part of the victim that any further resistance is useless and 
dangerous, the requirement that force or intimidation be present is satisfied.23 

However, an examination of the cases in this study shows that in certain situations 

women are required to demonstrate much more than 'apprehension' that resistance is 

useless or that it will place them in further danger. It is only when the circumstances fit 

the stereotypical or tszfj6 rape scenario that a victim's failure to resist is perceived as 

evidence of the existence of significant force and intimidation. It is in these types of 

cases involving a sudden attack by at least one stranger (and especially if there are 

additional factors which are discussed in the following section) that the threat is 

considered unambiguous and non-consent can be easily assumed. However, as the 

Ikebukuro case in the Preface demonstrates even in such situations a woman's non- 

consent is not automatically or necessarily assumed if the scenario simulates familiar 

pornographic narratives and/or if the woman is deemed to have provoked her sexual 

assault. 

Taniguchi attempts to clarify the debates concerning the degree of necessary force to 

commit rape by analysing four main approaches to rape in ~ a ~ a n . ~ ~  These approaches 

provide an important insight into the links and tensions between constructions of sex and 

23 Koshi, The Japanese Legal Advisor, p. 140. See also Nahlin, 'Women's Status Under Japanese 
Law', p. 15. 



gender within dominant legal discourse. The first approach, to which Taniguchi adheres, 

recommends that the necessary level of force in rape must be the same as that pertaining 

to robbery, that is, the force must overcome ('yokuatsu) the victim's resistance. 

Taniguchi explains that this position is based on the premise that rape is the use of a 

woman's body as a tool to achieve a man's sexual gratification. Therefore the essential 

element of rape includes not just the violation of a woman's sexual freedom and will, but 

also the intentions of the rapist. As the intention is to achieve sexual satisfaction and the 

means to do so is the use of violence and intimidation, it is therefore not enough to 

determine rape on the basis that the sex was against the woman's will alone. It is 

necessary to prove the man's intention to rape with evidence of the means to commit the 

crime, that is, that the force and intimidation was sufficient to overcome the woman's 

resistance. A real rapist is thus conceptualised as a man who will resort to any means 

necessary to achieve sexual gratification. 

This shift of focus from the woman's consent to the man's intention is due in part to the 

difficulty the law has in dealing with women who do not act like men. Taniguchi 

explains that because women have been granted citizenship and accepted as independent 

and free individuals, they must therefore be accorded with the appropriate status of 

rational beings (riseijin). Yet, for Taniguchi, this is complicated by the fact that women 

also have sexual and emotional instincts. Thus, in potential rape situations women do 

not always behave as rational actors by resisting earnestly to the end; they do not always 

run away and some eventually submit, their 'instincts' taking over fiom rationality. 

Taniguchi argues that although we cannot call sexual intercourse under these 

24 Taniguchi, 'Gkanzai ni okeru Wk8, ky6haku no teido', pp.5-9. 



circumstances consensual sex, neither can it be called rape. Rather the offence falls more 

appropriately under the crime of compulsion (ky6seizai Article 223, see Appendix 1) 

which pertains to violations of free will or human freedom rather than sexual freedom. 

The second approach argues that the degree of force should be such that it makes 

resistance sign@cantly dtflcult (ichijirushiku ko~znan). This argument emphasises the 

point that it is often difficult to distinguish between consensual sex and rape because of 

ytikeiryoku, that is, the degree of force which may be used in 'normal' heterosexual sex 

which is not against the woman's will. Therefore it is necessary to demonstrate that the 

resistance was very strong as evidence that the level of force and intimidation was above 

and beyond that accepted as part of 'normal7 sexual relations. Taniguchi states that 

while the required degree of force and intimidation is similar to that of the first approach 

it fails to adequately address one of the fundamental elements of rape, that is, the 

violation of women's sexual freedom. 

To illustrate the second approach, Taniguchi cites two cases. The first is a 1949 case in 

which the court did not accept the claim that it is necessary that the force and 

intimidation 'be as strong as to disable the victim's resistance and free will7 but decided 

that it was sufficient when it 'makes the resistance of the other party significantly 

difficu~t'.~' Taniguchi notes that although the expression of the judgment conforms to 

the second approach the actual details of the case were also sufficient to convict under 

the first approach: the defendant pushed a fifteen year old girl down on the ground and 

when she screamed for help he threatened to kill her and hit her in the face. The injury 

25 ibid., p.8. 



to her head and vagina required two weeks hospitalisation. This case is frequently cited 

in Japanese legal textbooks as an example of the mininzunr standard of force required to 

establish rape and thus, as Tsunoda points out, the problem is that cases not involving 

this degree of violence are dismissed.26 

The second example is a 1958 case in which the judge stated that the force and 

intimidation is sufficient when it 'immobilises the other party's resistance or makes it 

significantly difficult considering the person's age, sex, lifestyle, history, the time and 

place of the act, the general environment and other details'. Taniguchi adds that 

judgments in cases of robbery similarly make it clear that the degree of force and 

intimidation should not be decided on the basis of the victim's perspective but should be 

decided on the basis of 'objective' facts concerning the act.27 Thus in principle, the two 

approaches are fundamentally similar in terms of judgment considerations. 

The third and fourth approaches to rape differ significantly from the first two approaches 

in that they are premised on the assumption that the central principle of the law of rape is 

the protection of chastity, arguments which Taniguchi asserts are reminiscent of ideas 

that sex outside marriage should be punished. While Taniguchi is critical of these 

theories because he argues that morality should not be the basis of the hogoh6eki of rape 

law, he explains the third and fourth theories less clearly than the first two theories. 

However, he states that the third position argues that a narrow definition of force 

(demanding a high degree of resistance from the victim as in the first theory) fails to 

include some immoral behaviours and therefore the degree of force and coercion is 

26 Tsunoda, Sei no hbritsugaku, p. 15. 



sufficient when it makes resistance dzflcu~t.~* As an example of this level of force 

Taniguchi cites a 1969 High Court judgment concerning a case in which the defendant 

took a woman he was secretly meeting at night to a bush, ordered her to lie down, lay on 

top of her and had sex while she was resisting. The judge stated that the law pertaining 

to rape, Article 177, does not require that the degree of force and intimidation 'be as 

strong as to overcome completely the resistance of the victim. Rather, it is sufficient 

when it deprives a woman of her fiee 

The fourth approach maintains that the force is sufficient when it restrains resistance. 

The rationale behind this argument is that it is unacceptable that cases not meeting the 

high level of force required in the first two approaches be prosecuted under the law of 

coercion (or 'compulsion') which does not pertain to the essential element of rape, that 

is, the protection of women's chastity. According to Taniguchi, an example of this level 

of force was described in a 1949 High Court judgment of a case in which the defendant 

held a woman down with both hands and raped her. The court stated that according to 

Article 177 the necessary force is physical violence against the victim's will regardless of 

the degree.30 

The main problem with the third and fourth approaches is that although they require a 

lesser degree of force and intimidation and therefore appear to be more conducive to 

understanding women's fear and experiences of rape, the emphasis on chastity is likely to 

27 Cited in Taniguchi, 'Giikanzai ni okeru Mk8, ky8haku no teido', p.8. 
28 Taniguchi did not use particular terminology to categorise or differentiate the third and fourth 
approaches. After numerous consultations with Japanese linguists and native speakers, the terms I have 
chosen ('makes resistance difEcult' and 'restrains resistance') best capture Taniguchi's intended 
meaning in a way that most clearly highlights the differences between the four positions. 
29 Cited in ibid., p.8. 



mean that women who do not meet the conventional standards of virtue or whose 

character or behaviour could be construed as blameworthy are unlikely to receive much 

sympathy. The woman of virtue may be protected, but at the expense of those who 

transgress conventional constructions of appropriate femininity and female sexuality. 

The main problem with the first two approaches outlined by Taniguchi which demand a 

high level of resistance is that they are formulated on the basis of a 'rational' response to 

an assault which as Estrich puts it, conforms to behaviour expected of men in a bar-room 

31 fight. That is, a reasonable man fears the threat of attack by a male stranger, 

particularly if he is outnumbered, and he reasonably fears the threat of a weapon which 

clearly disturbs the otherwise relatively equal balance of power between two men in a 

fight in terms of size and weight. The expected response to such threats is either 'fight 

or flight'. As Tsunoda argues, the interpretation reflects the fact that when the criminal 

law was written, there were no female legal professionals or members of the imperial 

parliament, and consequently the degree of violence and coercion was defined by men. 

Similarly, the extent of injury is defined in masculinist terms. In Tsunoda's words, 'the 

amount of pain felt when punched in the face is decided by the man who throws the 

punch'.32 

Numerous Western studies have demonstrated that women respond to perceived threats 

often much earlier and in different ways to men, at least partially due to different 

socialisation processes and partially due to the socio-cultural rape scripts which assert 

30 Cited in ibid., p.8. 
31 Estrich, Real Rape, p.60. 
32 Tsunoda, Sei no hGritsugaku, p. 17. 



women's vulnerability and weakness.33 While masculine fear typically triggers a 'fight or 

flight' response, women frequently respond by 'freezing', that is, involuntary immobility 

and silence. Sharon Marcus argues that women's learned responses to fear are part of 

what she terms the 'gendered grammar of violence' which precedes and structures rape. 

She explains that, 

the grammar of violence dictates that feminine fear concentrates the self on the 
anticipation of pain, the inefficacy of action, and the conviction that the self will 
be destroyed. Feminine fear precipitates all violence and agency outside of its 
subject; it thus disables its subject from risking possible pain or death in order to 
defend herself, since that risk can seem viable only if the subject perceives 
herself as possessing some violent capacity on which she can draw to try to 
survive pain or elude injury. Feminine fear also seems to entail a complete 
identification of a vulnerable, sexualized body with the self 34 

The relevance of these Western theories, like those discussed in the previous chapter, to 

Japanese women's responses to fear is open to conjecture as studies in this area have not 

to my knowledge been carried out in Japan. However, my analysis of sexual assault 

cases suggest that these observations are also salient in the Japanese context. End6, for 

example, noted that the sound of her attacker's raised and threatening voice (a tone 

which she had never heard before) was sufficient to subject her into a state of fear 

compelling her to compliance and passivity.35 However, the judges in all three trials 

relating to her case failed to understand her response, interpreting her submission not as 

consent but as inconsistent with rape. Women's alternative experiences of fear and 

violence are thus denied credibility and silenced by the masculine legal standards on 

which force, intimidation and resistance are evaluated. 

33 See Steven Box, Power, Crime and Mystiification, Routledge, London, 1983, pp. 148-150; Estrich Real 
Rape, p.60. 
34 Marcus, 'Fighting Bodies, Fighting Words', p.394. 
35 Interview with End6, 10 December 1996. 



Taniguchi's discussion of the four approaches to rape law highlights the lack of 

consensus concerning the nature of rape and to some extent explains the variations in 

interpreting rape law. IdentifLing such differences is important to the project of feminist 

law reform because such fissures indicate possible space for the intervention of 

alternative feminist-inspired interpretations of rape. However, Taniguchi's 

conceptualisation of approaches to rape does not account for the patterning of 

judgments which emerge on closer analysis of specific cases. Despite the differing 

assumptions of the four approaches, the force and coercion requirement tends to be 

interpreted in much the same way when particular variables or conditions exist, as 

demonstrated by the cases in this study. 

To highlight the judicial pattern in decision-making the twenty cases have been divided 

into two sets on the basis of whether or not they conformed to stock stories of rape and 

could therefore be decided with apparent ease, and those which demanded fbrther 

consideration of the 'facts' (see Appendix 2). The first set outlined below (cases 1 to 

9)36 conformed to stereotypic rape scenarios andlor on some other basis were quickly 

and easily classified as tszij6 rape cases-those the judges deemed normal or natural rape 

situations. The second set which is outlined in Chapter Five (cases 10 to 20 which are 

referred to by pseudonyms) required more carefbl deliberation because some aspect of 

the story or circumstances was regarded as.fishizen, not normal or unnatural for a case 

36 These cases are referred to as numbers because they are not subjected to the same degree of scrutiny as 
the cases discussed in Chapters Five and Six. The reason is that these cases do not provide 
comprehensive details regarding judicial opinion on subjects relating to sexuality, sex and gender. This 
is because the cases were either appeals which focused on legal questions not relevant to my study 
interests (e.g. legal necessity to verbally explain details of the evidence at the conclusion of the trial in 
case 3, admissibility of the defendant's confession in case 6, and the legality of the warrant used to arrest 
the defendant in case 2) and/or the cases comprised uncomplicated stock stories of rape which did not 
require a great deal of deliberation. That is, the 'facts' were seen as unambiguous. 



of rape. In these cases, additional evidence of rape is required and this most frequently 

takes the form of proving the defendant used a degree of force andlor coercion and that 

the woman resisted. The focus of the trial thus shifts at this point from the defendant to 

the woman. In order to understand the judgments in these cases it is necessary to first 

consider the sorts of cases that judges have little difficulty in deciding-the tst2j6 or 

benchmark cases. 

Tsiij6 Rape Cases 

Case 1 

Over a three month period the defendant received substantial amounts of money through 

blackmail from five women. In addition, the defendant raped two of the women and 

attempted to rape the other three (two of these women were forced to perform oral sex 

which constituted 'attempted rape7). The primary legal argument focused on whether he 

was guilty of one crime or two, an issue because in criminal law, 'one act' is not defined 

clearly. The case was novel because although there are precedents concerning rape and 

confinement this case was the first involving rape and blackmail. 

The defendant was found guilty of two crimes because a) the nature of the crimes are 

different: the aim of the blackmail was to get money, the aim of the rape was seiteki 

ydkyu (to satisfl his sexual desires) and b) the crimes did not take place at the same time. 

The defendant was sentenced to five and a half years imprisonment including the 180 

days detention. The sentence took into account the seriousness of the crimes, that the 

defendant had no prior relationship with the women, that the total %700,000 obtained 

through the blackmail was a substantial amount, that the women rehsed a private 



settlement, and that he had been questioned by the police in connection with similar 

cases. In his favour he had attempted to make a private settlement, he had paid back the 

money, he had no previous convictions and his family was supportive.37 

Case 2 

This article is primarily concerned with the question of warrants. The defendant, a 

fisherman, was arrested in a pachinko parlour38 without a warrant because the following 

day he was due to go to sea and there was insufficient time to follow the correct 

procedures. One of the six women sexually assaulted by the defendant recognised him 

from a photograph and he was arrested. 

The case involved six separate incidents beginning one and a half months after his early 

release from prison. The judge found that the seriousness of the crimes outweighed the 

question of the warrant. The judge noted that in the first incident the woman was 

subjected to extreme fear because the attack took place in a dark deserted street and in 

all cases, the women were unmarried and none of them had 'made a mistake' 

(presumably the judge means drinking alcohol or engaging in provocative behaviour). 

The judge also took into account the defendant's criminal record (rape resulting in bodily 

injury for which he was released fifteen months early for good behaviour), the fear he 

caused in the small community, that he did not apologise in any form to the victims and 

37 Case of blackmail, rape, attempted rape, Osaka District Court, 1990 H2 (wa) no.444, H2 (wa) no.620, 
H2 (wa) no.1300, H2 (wa) no.1358, Judgment.2 October 1991, Hanrei Taimuzu, No.770, 15 January 
1992, ~p.276-280. 
38 Pachinko is a form of Japanese pinball. Although cash prizes are prohibited backstreet cashing shops 
exist to exchange prizes such as cigarettes and chocolate for cash. Pachinko is therefore an accessible 
and very popular form of gambling. Yoshio Sugimoto, An Introduction to Japanese Society, Cambridge 
University Press, Cambridge, 1997, pp.226-227. 



other aspects relating to his escape from police custody. The defendant was sentenced 

to six years including the 250 days detention.j9 

Case 3 

This article concerns a High Court appeal based on the argument that the original judge 

did not explain the evidence in the judgment. The High Court found that the facts were 

written in the judgment and so there was no need to verbally explain the details and 

fbrthermore this did not affect the fact that he was found guilty. 

The defendant was one of eight men convicted of raping a fourteen year old girl. The 

defendant admitted that he was in the room but denied taking part in the rape. However 

the judge argued that the element of rnens rea existed, that is the reason he stayed in the 

room was that he intended to rape the girl. The defendant's father paid the girl's mother 

two lots of Y1,000,000 and on this basis requested a reduction in the sentence. 

However, the judgment, including the sentence, remained the same: one year and eight 

months imprisonment .40 

Case 4 

This case, which sparked a major controversy over the US bases in Okinawa, involved 

three Afro-American military servicemen (A, B and C) who were convicted of the rape 

of a twelve year old Japanese girl. The judgment focused on the evidence concerning B 

because he withdrew his initial confession, arguing that he neither hit nor raped her 

39 Case of rape resulting in bodily injury, attempted rape, indecent assault, escape, attempted indecent 
assault, Sapporo District Court, 1993 H5 (wa) No.336, H5 (wa) No. 11 1, H5 (wa) No.596, H5 (wa) 
No.658, Judgment 14 March 1994, Hanrei Taimuzu, No. 868, 1 April 1995, p.303. 



The judge found that A planned and orchestrated the crime and was the first to rape the 

girl. According to the judge, after the first rape the girl was understandably codused and 

hurt and so she could not clearly remember if B raped and hit her. However, the judge 

said that this was not evidence that he did not commit rape. B was found to have lied 

and was therefore sentenced as heavily as A. In sentencing the men, the judge 

considered the facts that A told the truth, apologised, has a family and A, B and C 

combined paid the girl's family Y900,OOO. The judge also noted the wives of A and B 

and one of C's superior officers pleaded for leniency. A and B were sentenced to seven 

years imprisonment and C was sentenced to six and a half years imprisonment because 

after attempting to rape the girl he stopped because she was so young. 41 

Case 5 

In this case the victim was a twenty year old virgin. The defendant posed as a doctor 

convincing her that to clear police suspicions that she was a prostitute and that she might 

have a sexually transmitted disease she would need to have sexual intercourse with him. 

The judgment focused on the question of whether the victim was unable to rehse due to 

the defendant's actions, in which case the crime constituted quasi-rape and constructive 

compulsory indecency (Article 178). The judge found that Article 178 does not only 

pertain to physical inability to refuse: the defendant created a situation where the victim 

was unable to rehse psychologically and mentally (shinriteki and seishinteki) and 

40 Case of rape, violation of the cannabis control law, Tokyo High Court, 1988 SH63 (u) No. 1271, 
Judgment 25 January 1989, Hanrei Jih6, No. 13 18, 1 October 1989, pp. 15 1-153. 
41 Case of unlawfid arrest and confinement, rape and bodily injury, Naha District Court, 1995 H7 (wa) 
No.293, Judgment 7 March 1996, Hanrei JihG, No 1570, 1 September 1996, pp.147-154. 



therefore the sexual act constituted a violation of her sexual freedom (seiteki jiM). In 

sentencing the defendant the judge noted: the 'shamehl and vicious' nature of the crime; 

the woman's loss of virginity and the defendant's disrespect for her chastity (teiso); the 

enormous physical and mental pain inflicted on the victim; that the victim and the 

parents' rehsal to accept an apology and their wish that the defendant be punished for 

the protection of society was understandable; the defendant's repeated illogical self 

defence with no shame or sense of remorse; the intention of the defendant to commit the 

crime (i.e. mens rea); the defendant's long criminal record including four similar offences 

and previous imprisonment (in 1964 sentenced to two years for attempted rape; 1966 

sentenced to two and a half years for attempted quasi-rape and quasi-rape; in 1975 

sentenced to five years for indecent assault and quasi-rape; in 1981 sentenced to two and 

a half years for illegal restraint (kankin); in 1985 sentenced to nine months for 

intimidation (kydhaku)). The defendant was sentenced to ten years imprisonment, 

including the 100 days detention.42 

Case 6 

This judgment concerns a High Court appeal focusing mainly on the question of whether 

the defendant's confession was admissible evidence or not. The case involved the rape 

of a nineteen year old woman at night in her apartment where she lived alone. After 

being raped she immediately sought help and called the police. During the investigation, 

the defendant denied the rape, confessed, retracted his confession and then later 

confessed again. This 'confession' and the woman's identification of the defendant were 

42 10 years imprisonment is an extremely severe sentence for rape in Japan and reflects the defendant's 
recidivism. Case of quasi-rape, constructive compulsory indecency, Tokyo District Court, 1986 SH6 1 
(wa) No.233, Judgment 15 April 1987, Hanrei JihG, No. 1304, 11 May 1989, pp.147-151. 



the only pieces of evidence, both of which were found to be trustworthy in the District 

Court. Therefore, although the defendant totally denied the charge in the courtroom he 

was found guilty and sentenced to three years imprisonment. 

However, while the High Court judge accepted that the woman was raped, threatened 

with a weapon and tied up, the evidence establishing that the defendant was the 

perpetrator was found to be questionable and thus the original decision was overturned. 

The High Court judge decided that she could not have accurately identified the defendant 

because a) he was a stranger, b) he was not identified in a line-up, c) she had weak 

eyesight and was not wearing contact lenses at the time of the rape, d) the early morning 

light was bad, and e) she had little opportunity to see his face. The judge also found that 

the defendant a) had a low 'IQ and did not have sufficient ability to explain what 

happened including how he committed the rape, b) the defendant was led by the police in 

his explanation and c) there were significant changes in his story and contrasts with the 

woman's account. The High Court judge therefore decided that his confession was not 

entirely trustworthy and the defendant was acquitted.43 

Case 7 

Ths case is unusual in that it concerns the re-examination of a case in which the man was 

convicted and served his 111 three year jail sentence for the rape and assault of a woman 

in 1954 and then he died shortly after his request for the re-examination was accepted. 

Moreover all the original court records had been destroyed and so the case was based on 

information submitted by the man, the prosecutor, and further investigations. 



The judge assumed that the impression (shinsho) of the first judgment which found the 

defendant guilty was based on the statement of the witness who accompanied the victim, 

the confession, and the investigation which found the presence of semen. However, the 

1989 judgment found that there was a possibility of a mistake and overturned the verdict. 

The most compelling evidence was new DNA testing which demonstrated that the semen 

and blood type found on the woman's dress and underwear did not match that of the 

accused. The judge argued that there was no doubt that the woman had been raped in 

the dark deserted field late at night. The statements of both the woman and her female 

friend who witnessed the attack were regarded as trustworthy because of their 

continuity, detail and clarity. However, the credibility of the confession, the positive 

identification of the defendant, and his actions following the rape were questionable. 

The man argued that he initially denied the accusation but as a result of police 

intimidation and coercion he concocted a confession but this was later withdrawn and he 

maintained his innocence throughout the trial and requested an appeal on several 

occasions. Concerning the identification of the man as the offender the judge argued that 

it was dark and the man had no distinctive features in terms of dress or physical 

structure. Furthermore, not running away afier the rape is not the natural behaviour of a 

rapist."" 

43 Case of rape, Osaka High Court, 1991 H3 (u) No.692, Judgment 28 February 1992, Hanrei JihG, 
No. 1470, 12 May 1993, pp. 154-162; Hanrei Taimuzu, No.829, 15 January 1994, pp.277-286. 
44 Case of rape resulting in bodily injury, Kumamoto District Court, 1983 SH58 (ta) No. 1, Judgment 3 1 
January 1989, Hanrei JihG, No.1312, 1 August 1989, pp. 158-161. 



Case 8 

The defendant was riding home on his bicycle in the middle of the night and started to 

follow a seventeen year old girl with whom he had no prior relationship who was 

walking along the road. The girl became fi-ightened, went to a house to ask for help and 

then when she thought she was safe she began walking again. The defendant continued 

to follow her so she went into a primary school to find a phone to call the police. He 

then attempted to rape her but gave up when she resisted and pleaded with him to stop. 

The judgment focused on the question of why the defendant stopped--compassion or 

fear of being caught. The judge decided it was a combination of compassion and guilt 

because he gave up even though the girl had stopped struggling. Nevertheless, the judge 

emphasised the grave fear and psychological injury caused to the girl and her youth. 

However, in the defendant's favour the judge took into account the facts that the 

defendant had a family to maintain, that the defendant's wife apologised to the girl's 

family and paid them Y1,000,000, and that the girl's family then also requested leniency 

for the defendant. The defended received a one and a half year jail sentence suspended 

for three years.45 

Case 9 

In this case the defendant took amphetamines and then at 3 a.m. entered the unlocked 

home of a de facto couple who were sleeping together at the time. The defendant 

touched the seventeen year old girl who thought it was her partner so she did not resist. 

45 Case of attempted rape, Urawa District Court, 1991 H3 (wa) No.835, Judgment 27 February 1992, 
Hanrei Taimuzu, No.795, 15 November 1992, pp.263-265. 



The defendant then undressed and lay beside her. She then woke up, called the police 

and the defendant was arrested. 

The judgment focused on the reasons the crime was consistent with constructive 

compulsory indecency not attempted quasi-rape and the main legal argument concerned 

the issue of mens rea, whether his initial intention was to rape her. The prosecution 

argued that he wanted sex and therefore he touched her. However, the judge accepted 

the defendant's statement that initially he just wanted to touch her but then gradually 

came to want sex because she did not resist. The defendant's statement was supported 

by the judge's assumption that it would be unnatural for the defendant to immediately 

think of raping the woman given that there was another man asleep beside her who might 

wake up at any time. The judge noted that the case was complicated by the fact that 

there was no evidence of the usual objective means of determining rape, that is violence 

and coercion. According to the judge: 

for the crime of attempted quasi-rape to apply the defendant not only had to 
have an intention to commit quasi-rape but also it is necessary for him to carry 
out quasi-rape behaviour based on that intention. Discussing the existence of 
such behaviour the fact ... we can acknowledge is that he took off his trousers 
and underpants and lay next to victim. Objectively speaking (kyakkanteki) he 
did not do anything fiirther to rape her. Therefore the defendant formed the 
criminal intention of quasi-rape but he did not reach the point where he carried 
it out. 

The defendant was therefore sentenced to one year and eight months imprisonment 

suspended for four years.46 

46 Case of violation of Stimulant Drugs Control Act, break and entry, attempted quasi-rape, Osaka 
District Court, 1987 SH62 (wa) No.2689, Judgment 1 October 1987, Hanrei Jihd, No.1256, 1 February 
1988, pp. 123-124; Hanrei Taimuzu, No.657, 1 April 1988, pp.261-263. 



Content Analysis of Cases 1-9 

In contrast to the cases discussed in the following chapters, the above nine cases did not 

raise the question of force, coercion or the woman's resistance. Each of these cases 

included several elements of the 'real' rape scenario which, to some extent, served to 

vitiate the requirement to prove non-consent by establishing the degree of force and 

resistance. The judge appeared to have little difficulty determining rape or sexual assault 

and did not require the victim to demonstrate strong resistance when at least one of the 

following factors was present : 

1.) offender is a stranger (all cases with the exception of case 3-involving eight 

offenders-in which this detail is unknown). The existence or lack of a prior relationship 

between the victim and the offender is the most stark difference between this two sets of 

cases. In the set of cases involving a discussion of the degree of force and resistance, 

only Watanabe in the second set had unambiguously no prior relationship with the 

defendant. This finding suggests very clearly that unless the defendant is a stranger, a 

woman must expect to prove lack of consent by demonstrating a physical struggle. 

2.) multiple victims (two cases, 1 and 2). In case 1 there were five victims of rape or 

attempted rape in addition to blackmail. Regarding the first and most serious incident 

involving rape, the judge barely mentioned the degree of force or resistance, merely 

stating that, 'in his attempt to have sexual intercourse he assaulted her by undressing her 

and so forth and she Case 2 involved six victims. 

4' Case of blackmail, rape, attempted rape, Osaka District Court 1990 H2 (wa) no.444, H2 (wa) no.620, 
H2 (wa) no. 1300, H2 (wa) no. 1358, Judgment 2 October 1991, Hanrei Taimuzu, No.770, 15 January 
1992, pp.276-280. 



3.) multiple offenders (two cases, 3 and 4; also Sasaki and Takeda). In case 3 a fourteen 

year old girl was raped by eight men and in case 4 a twelve year old girl was raped by 

three US marines. 

4.) offender has a previous sexual assault conviction (two known cases, 2 and 5). In 

cases 2 and 5 the defendants had served previous prison terms for at least one similar 

sexual offence. In the second set, Sasaki and Nakajima's cases involved defendants who 

also had previous convictions but these did not include a sexual offence. 

5.) offender is black (one case, 4). While there are insufficient cases to provide a lot of 

support for this hypothesis, it is worth noting that in one indecent assault case observed 

at the Tokyo District Court, the African defendant's presence alone was deemed 

sufficient threat to overcome the victim's resistance. A conventional postwar 

pornographic theme distinguishes 'real' rape from seduction by depicting the rapist as a 

black G.I. and the victim as a young Japanese girl. Black men are associated with 

'sexual and athletic prowess, disease, and violence'.48 Drawing on this theme, film 

director Takechi Tetsuji in his 1965 film 'Black Snow' (Kuroi Yuki) tells the story of a 

black G.I. ostensibly symbolising American imperialism (and virility) who is murdered by 

an impotent Japanese man.49 John Russell similarly notes that a number of Japanese male 

48 John G. Russell, 'Consuming Passions: Spectacle, Self-Transformation, and the Commodification of 
Blackness in Japan', positions: East Asia cultures critique, Vo1.6, No. 1, 1998, p. 114. 
49 Bununa, A Japanese Mirror, p.57. 



writers in the postwar period have equated black male sexuality with 'rape, primitivism, 

and hypersexuality7. 

I also expected to find a correlation between a) the use of a weapon, b) physical evidence 

of injuries and c) the youth or virgin status of the victim, and the mitigation of the 

requirement to demonstrate force and resistance. However, a weapon was mentioned 

only in case 6 and regarding the latter categories there is significant variation in the ways 

the judge responded to this information. For example, in each of cases 3 and 4 the judge 

mentioned that the harm was significant due to victim's young age-fourteen and twelve 

respectively. Similar comments were also made of seventeen and twenty year old virgins 

(cases 2, 5, 8) but not of sixteen or seventeen year olds with (assumed or established) 

sexual experience. Claims of virginity and physical injury were not always accepted and 

therefore these issues are discussed in detail in the following chapters. 

In none of the nine cases which did not deliberate on the degree of force and resistance 

was the integrity of the victim questioned. Their accounts of sexual assault were 

believed and 'validated. However, this does not mean that all ts6j6 cases necessarily 

result in convictions (see Diagram 1 below). Of the nine cases discussed above seven 

resulted in convictions. The two acquittals accepted the fact that the woman was raped 

but not by the defendant. 

50 Russell, 'Consuming Passions', p. 124. Explaining this same observation in US society, Addeno 
Addis argues that segregation remains such a sigtllficant aspect of life that, 'the only sustained contact 
that whites and blacks have is through the media. Therefore, the media plays an important role in the 
construction of a national image of the criminal (transgressive) black'. Quoted in Leslie G. Espinoza, 
'Legal Narratives, Therapeutic Narratives: The Invisibility and Omnipresence of Race and Gender', 
Michigan Law Review, Vo1.95, No.4, 1997, p.930. It is likely that such perceptions of the criminal 
black man are also deep in Japan given that the US media is the most likely source of information on 



Diagram 1 Type of Case and Case Outcome 

Questions regarding the degree of force and intimidation emphasising the woman's 

requirement to resist were raised in eleven of the total twenty rape and attempted rape 

cases (the second set) in this study. Of these eleven cases (analysed in detail in Chapters 

5 and 6), seven resulted in an acquittal and four resulted in a conviction. My analysis of 

the twenty cases suggests that a woman is required to resist to the utmost of her ability 

only in particular circumstances, that is, certain factors or combinations of factors may 

mitigate the necessity of 'proving' the extent of force and coercion. 

The variation in the way different cases were interpreted in the total sample of cases 

clearly suggests that an understanding of rape law requires a qualitative analysis of 

specific cases. While Western legal commentators such as Koshi and ~ a f t u l i n ~ ~  who 

have examined the black-letter law of rape in Japan argue that the element of force and 

coercion is not a necessary requirement for the prosecution of rape a closer analysis of 

race relations and crime in the US. Japanese media accounts of 'high rates of crime among foreigners' 
similarly reproduce and reinforce such narratives. 

Koshi, The Japanese Legal Advisor; Naftulin, 'Women's Status Under Japanese Law'. 



case law suggests that such an interpretation is misleading. Taniguchi's discussion of this 

issue clearly indicates that the degree of force and coercion is central to the 

determination of rape. Nevertheless, the cases in this sample suggest that this 

requirement may be mitigated under particular circumstances. The following two 

chapters develop this analysis of how judges interpret rape. I also attempt to move 

beyond this question by examining the ways in which judges construct sex, sexuality and 

gender to demonstrate that the legal discourse of rape extends the power of male 

sexuality through the negation of women's subjectivity. 



CHAPTER FIVE 

Fushizen Rape I: Force and Resistance 

Where there is a prior relationship between the woman and the defendant, to the extent 

that it might be possible to assume that the woman enjoyed the defendant's company 

even though that moment might be fleetingly brief, Japanese legal discourse on rape 

demands proof of force and resistance. In so doing the law constructs the male subject 

as having the power to disregard a woman's lack of consent if she does not physically 

fight back. Women are not constructed as freely consenting subjects. The legal notion 

of consent in Japanese rape law accommodates not only submission or acquiescence 

under circumstances of gross power inequalities but also in situations in which a woman 

clearly signals unwillingness but does not physically resist her attacker to the extent that 

she is overcome.' A woman's consent is therefore essentially meaningless. She has no 

voice to express non-consent because she is reduced to a sexualised body always already 

presumed to be consenting. Sheila Duncan states this idea succinctly: 

The law has constructed a fiction to provide space for the satiation of the sexual 
desires of the male subject. Such violence constructs a further space for the 
identity and subjectivity of the male subject, enabling him to treat this other, 
across a range of areas, as body without subjectivity for the male subject's 
sexual gratification2 

This chapter analyses the degree to which force and intimidation are central to the legal 

definition of rape (and indecent assault) in Japan, evidence for which is normally secured 

by women's demonstration of high levels of physical resistance. The emphasis on the 

1 For example, in a sexual harassment case invohring a rape allegation, the defence counsel argued that 
'even though the first time it [sexual intercourselwas forceful k6in nu) she submitted to it (kanjushita) 
to a degree'. (Kumamoto Case) Compensation claim, Kumamoto District Court, 1996 H8 (wa) No. 1178, 
Judgment 25 June 1997 (Judgment transcript). 

Duncan, 'Law's Sexual Discipline', p.340. 



physical violence of rape is common to most rape trials in other countries although many 

countries have introduced law reforms in order to minimise this aspect.3 In order to 

demonstrate that force and intimidation were used, the focus of the trial tends to shift 

from the acts of the defendant to the woman's response, that is, her resistance to the 

attack. Within legal popular discourse, the perception of resistance is based on 

masculinist notions of expected male behaviour in confrontational situations which 

require women to act much like that of men in a fight4 Thus, in contested cases where 

little or no material evidence is available, non-consent is narrowly conceptualised as 

physical resistance. As a result, cases in which women 'submit' due to fear tend to be 

excluded from the legal framework of rape, invalidating those experiences of rape. 

In this chapter I argue that the force-resistance requirement privileges the defendant's 

(male) subject position and disqualifies female subjectivity and sexuality through 

particular constructions of heterosexuality and the dominance of stock stories of rape. 

These stock stories prevail not necessarily because they are supported by material 

evidence but because they 'make sense7 to those doing the judging-a key element in the 

construction and reception of a legal code. 

My argument is based on an examination of the eleven rape and attempted rape cases 

which focus on arguments about force and resistance (cases 10-20, see Appendix 2). 

A Canadian study, for example, found that unless a case involved violence it was unlikely to go to 
court and consequently 77 percent of complainants were injured, threatened with a weapon or received 
serious harm. Kathaleen A. Yurchesyn, Ann Keith, and K. Edward Renner, 'Contrasting Perspectives 
on the Nature of Sexual Assault Provided by a Service for Sexual Assault Victims and by the Law 
Courts', Canadian Journal of Behavioural Science, Vo1.24, No. 1, 1992, p.67. See also Anne Edwards 
and Melanie Heenan, 'Rape Trials in Victoria: Gender, Sociocultural Factors and Justice', The 
Australian and New Zealand Journal of Criminology, Vo1.27, 1994, pp.233-236; Adler, Rape on Trial. 
4 Estrich, Real Rape, p.60; Susan Estrich, 'Rape ', The Yale Law Journal, Vo1.95. No.6, 1986, p. 1095. 



Following a summary of each of the eleven cases I analyse them thematically. 1; also 

draw on additional illustrative materials from other cases, particularly indecent assault 

and sexual harassment cases, where relevant. While the primary focus of the chapter is 

on rape my aim is to identify dominant constructions of sex, gender and sexuality which 

are used to make sense of competing accounts of sexual assaults and to claim 'truth' in 

Japanese legal discourse. 

Judges appear to have little difficulty in deciding between two conflicting stories when 

there is unambiguous material evidence or the injuries sustained by the woman are clearly 

visible and appear significant. In these cases there is space for women to tell their stories 

because those stories conform to some extent to the dominant trope of rape, that is tsiijd 

rape scenarios. It is also likely that the judge will adjudicate such cases in the woman's 

favour. The following cases provide the basis for investigating how judges approach 

complaints of rape which do not conform to txCj6 rape stock stories. In each of these 

eleven cases the defendant and the woman had spent at least a few hours together in a 

social context before the alleged offence, there was no definitive evidence of rape and 

thus the trial focused on his word against hers. In only one case (case 17) did the 

offender deny that sexual intercourse had occurred, withdrawing his earlier confession. 

All other cases focused on the question of whether the woman consented or not- 

interpreted on the basis of the degree of demonstrated force and resistance. 



Fushizen Rape Cases 

Case 10: watanabe5 

In this 1969 case, the defendant and Watanabe, both aged twenty six, and Watanabe's 

husband were staying in the same hotel. The defendant and Watanabe were strangers 

but greeted each other when meeting in the lobby as is customary between guests. The 

defendant entered Watanabe's room while her husband was out. He asked if she was 

free, if she was lonely, and suggested they sleep together. Watanabe asked him to leave 

but he held and kissed her, pushed her down and raped her. 

The defence constructed a story of two lonely people needing company and argued that 

he entered the room because he wanted to talk to her. It was only later that he gradually 

began to want to have sex with her and therefore there was no intention to rape. The 

trial focused on the degree of violence and threat necessary to commit rape as 

distinguished from the force involved in consensual sex. The defendant was acquitted 

because Watanabe did not sufficiently resist or attempt to escape and thus it could not be 

said that 'the degree of violence and intimidation was sufficient to make her resistance 

sigdicantly po~sible'.~ 

The case reporters identlfy both complainants and defendants using an English language initial. 
However, as previously mentioned, for the purpose of clarity 1 refer to all women by a pseudonym. 1 use 
family names rather than given names (as is usual in Anglophone studies) because this mode of 
reference is the usual practice in Japan until a degree of familiarity is established. In order to easily 
distinguish between complainants and defendants I have not adopted pseudonyms for defendants and 
where there is more than one defendant in a case 1 use the identifying initial used in the case reporter. 

Case of rape, Hiroshima District Court 1968 SH43 (wa) No.700, Judgment 26 March 1969, Hanrei 
Taimum, No.235, August 1969, pp.285-286. 



Case 11: Takeda 

In 1969 the sixteen year old complainant Takeda was in a cafe-bar at night with a group 

of friends. One of the three defendants in this case (U) started to talk to Takeda. 

Afterwards, the defendants talked about taking her to a hotel and having sex with her. 

At one point in the evening Takeda became nervous about the three men and tried to 

leave but she and her fiends had no money to pay the cafe bill and so she stayed. In the 

early hours of the morning they were asked to leave the premises by a stafF member 

because a guidance officer would arrive soon. The defendants paid the bill and 

suggested they all go and get somabt~g trr mf and so the three defendants, Takeda and 

one of her male fiends caught a taxi. Instead of going to a restaurant they went to a 

hotel and after entering the room Takeda's friend was asked to leave, which he did. 

Defendant U cajoled Takeda with offers of marriage and threats that he was just out of 

jail, that he could kill her family, and that he would never let her go. According to the 

judge, Takeda refused to have sex at first but then 'agreed' to sex with U, but not with 

the others. She moved her legs in order to resist but did not scream or try to escape. 

She then dressed and defendant U left the room. The second defendant R entered the 

room and tried to have sex. Takeda asked him to stop, said she hated it, moved her legs 

but did not push him or scream and sexual intercourse took place. The third defendant K 

then entered the room, but left without touching her. Afterwards R suggested selling her 

to a brothel but U decided he wanted to 'keep her7 (i.e. live with her). Ten days after the 

incident Takeda called her friend and by chance there was a police officer present, who 

was looking for her because her parents had reported her missing. As a result she was 

found and Takeda's father then reported the rapes. 



U's defence rested on the argument that he lived with Takeda for those ten days during 

which time they had a physical relationship, he looked aftex her, gave hen: noney and they 

even discussed marriage when visiting his sister and brother-in-law's house. However, 

they argued during these 10 days and Takeda 'played' with the milkman. He emphasised 

that even though Takeda was sometimes alone in the apartment she did not try to escape 

or call anyone for help. Moreover it was noted that even though Takeda was only 

sixteen, she was sexually experienced and she played around in cafes until around 

midnight with boys, despite the advice of her parents and a guidance officer. 

The judge determined that the defendants' threats were 'insufficient to make it 

impossible for her to resist', her behaviour was considered blameworthy and although 

Takeda did not consent to sex with R she only resisted verbally not physically. 

Therefore, the judge reasoned, the three men did not intend to rape her and they were 

acquitted.7 

Case 12: Nakajima 

In this 1970 case, Nakajima, aged twenty, and the widowed defendant were acquainted 

through her work in an electrical goods shop. He was a regular customer and on this 

occasion he approached her boss and asked if Nakajima might be allowed to leave the 

shop for a short time so that he could talk to her. She got into his car and he told her 

another man liked her and asked her to meet him. She agreed and the defendant drove 

to a love hotel (rabu hotem)' although she argued that she did not initially recognise it 

Case of rape resulting in bodily injury, Osaka District Court 1969 SH44 (wa) No.2261, Judgment 12 
March 1971, Hanrei Taimuzu, No.267, December 1971, p.378. 
* Expensive housing means that young people frequently live with parents until marriage or share rooms 
with siblings or friends in apartments. Furthermore, thin walls between rooms add to the problem of 



as such. When she did realise the nature of the place on entering the room, the 

defendant persuaded her to stay arguing that a coffee shop would be too noisy. He 

pretended his friend was coming but then admitted it was a lie and that he liked her. She 

asked him to take her back to the shop but he replied that he wanted a kiss first and that 

if she refbsed he would force her to have sex and keep her until morning. She again 

asked him to let her go. The defendant continued his carrot and stick game asking for 

one more 'favour' after another with the promise of letting her go or the threat of ripping 

her clothes and keeping her until morning and warning that if she screamed no-one 

would hear. Finally sexual intercourse took place. 

Because the defendant did not have enough money Nakajima paid for the hotel and he 

drove her back to the shop. During the drive they argued because although the owner 

occasionally allowed her some free time, this time she had taken too long and she needed 

to think of an explanation. She was worried about the possibility of pregnancy and 

asked him what he would do for her if she fell pregnant, and so they arranged to meet 

again. The defendant apologised to the owner for taking so long and left the shop. The 

owner asked Nakajima what happened but at first she just cried and then she told him the 

defendant had raped her. The owner consulted his wife who took Nakajima to a doctor 

and she filed a police report. 

The judgment accepted the defence argument that there was no evidence that he 'beat, 

kicked or pushed her with force7; that the threats did not make it impossible for her to 

finding an appropriate space for a discreet sexual liaison. Husbands engagng in extra-marital sex also 
need to find an appropriate space. Love hotels in which rooms can be rented on an hourly rather than a 
nightly basis abound in metropolitan Japan. 



resist; and there was insufficient evidence to say that she was frightened just because of 

these threats. The judge also emphasised that there was 'no evidence of her attempting 

to escape or even of her desire to escape' when she realised she was in a love hotel or at 

any time after that, In addition, the judge stated that the extent of the damage to her 

vaginal tissue was no greater than that which might result from ordinary sexual 

intercourse. The defendant was therefore acquitted of the charge rape resulting in bodily 

injury. 

Case 13: Matsumoto 

This 1978 Appeal overturned the District Court's verdict of guilty. The defendant and 

Matsumoto, both in their mid thirties were acquainted through Matsumoto's husband. 

The alleged rape took place in the defendant's car parked far from the city at midnight. 

The defence argued that the defendant had wanted to tell Matsumoto he loved her so he 

asked a friend to fabricate a story regarding a business meeting and arranged that the 

friend would drive Matsumoto to him, which he did. The defendant confessed both his 

dishonesty and his 'love' for her, his passion driving him to threaten to kill her and then 

himself. When Matsumoto would not commit herself to seeing him the next day he 

realised that if he missed this opportunity he may never get another chance to have sex 

with her. The prosecution emphasised the fact that there was a big difference between 

them in terms of physical size and strength, that Matsumoto was crying, she had asked 

him to stop and to take her home, that given their location it was difficult for her to 

escape, but that for the sake of her husband and two children she did everything that was 

possible. 

Case of rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.3611, Judgment 27 



Like Watanabe's case, the judgment focused on the degree of force and coercion 

necessary to commit rape and found that it was no more than that involved in normal sex 

and that it was not sufficient to make Matsumoto's resistance significantly difficult. The 

judge dismissed her testimony regarding the violence and threats because she could not 

remember all the details and because the prosecutor had led Matsumoto in her answers.'' 

Case 14: Takahashi 

In May 1993, the defendant and his male friend met Takahashi aged twenty eight who 

was with four other girls in a bar. The group played drinking games with sexual 

innuendoes including a strip game in which Takahashi took off her panti-hose (the 

defendant alleged she also took off her underpants). The group then moved on to 

another bar where they continued drinking until 3 a.m. They all decided to go home in 

two cars and after dropping his friend home, Takahashi remained alone with the 

defendant in his car. The defendant told her he wanted to pick up something from his 

home and so they drove there. The alleged rape took place in the car outside his home. 

There were no witnesses and the only 'objective7 evidence were inconclusive injuries 

which the judge reasoned might have resulted from consensual sex in the confined space 

of the back of the car or, given her state of intoxication, by stumbling into an object. 

The case was therefore a classic one of his word against hers. The two main points of 

argument were whether Takahashi had consented to sexual intercourse, and whether her 

statement was trustworthy. 

March 1972, Hanrei Taimuzu, No.283, January 1973, pp.332-337. 
l o  Case of rape resulting in bodily injury, Hiroshima figh Court 1978 SH53 (u) No.59, Judgment 20 
November 1978, Hanrei JihG, No.922, 1 June 1979, pp. 11 1-1 14. 



Takahashi argued that while waiting in the car she began to feel nervous and therefore 

decided to leave. When she started to walk off the defendant chased her, kicked her and 

pushed her into the back of the car. She screamed, tried to resist and then vomited. He 

became angrier, slapped her across the face twice, punched her thighs and then raped 

her. He then drove her home during which time she was crying and said she would 

report him to the police. She mistakenly left her keys in the defendant's car and could 

not get inside her apartment. She wanted a shower so she went to her friend's house and 

told her what had happened and they talked about going to the police and hospital. 

Takahashi later went home and got a key fi-om the landlord and took the clothes she was 

wearing to the cleaners. Two days later, at the advice of a friend, she went to a clinic 

but the doctor said that because a few days had passed even a gynecologist could not 

conduct adequate tests. Several days later, a friend advised she should file a police 

complaint, which she did. 

According to the defence narrative, Takahashi led him on, she was very drunk, acted 

provocatively and agreed to go to his room but when they got to the door he became 

nervous about the possibility of his girlfriend arriving so they went back to the car. He 

sat in the driver's seat, she sat next to him, took off her clothes and therefore he had sex 

with her. Afterwards, she asked to be dropped home but while driving in the car she 

vomited and he got angry because the car was new and belonged to his father. 

The judge noted that in addition to taking one month before filing a complaint with the 

police, 'she lacks integrity.. .behaved provocatively', lied about the amount of alcohol she 



consumed 'because she wanted to deny that she consented to sex' and due to her 

drunkenness her 'chastity would have been weaker and her memory unreliable and 

therefore ~ntrustworthy'.'~ The judge emphasised that Takahashi failed to admit her 

mistakes and told numerous lies and exaggerated certain points in order to emphasise her 

chasteness (tezso) which, contrary to her assertions, was in fact highly questionable. The 

defendant was acquitted because although his testimony contained untrustworthy points 

it was on the whole more believable than Takahashi's testimony which contained many 

'unnatural and illogical' aspects. l2 

Case 15: Sasaki 

The judgment in this case concerned only one of two defendants. Two men picked up 

two nineteen year old women who, because trains were no longer running, were 

hitchhiking home after work around midnight. After dropping the first woman home the 

twenty five year old, unemployed defendant suggested they drive to an amusement park 

and the complainant Sasaki agreed, thinking it would be fun. However, the defendant 

stopped the car before reaching the park, the two men got out of the car and the 

defendant got into the back seat with Sasaki. The defendant attempted to have sexual 

intercourse, Sasaki resisted strongly and he punched her. He took off her blouse, she 

asked him not to penetrate and he forced her to perform fellatio. The other man then 

attempted to have sexual intercourse with her but she resisted and he gave up. She then 

threatened that she had some friends who were gang members and that they would come 

l 1  Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, pp. 148-149. 
l 2  ibid., p. 154. 
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after the defendants. The defendants left her on the side of the road and she went 

immediately to the police. 

The defence counsel argued that she agreed to perform fellatio and she argued that she 

was threatened and forced to do so. Bruising indicated that she was punched, but the 

degree of intimidation and violence were contested. The defence counsel attempted to 

strengthen their case by discrediting Sasaki, arguing that a) she was not a virgin and had 

slept with a few men, b) that she had been drinking and therefore missed her train, c) she 

willingly entered a stranger's car and d) she enjoyed driving around for a long time after 

her friend had been dropped home. In addition, the defence counsel successfUlly argued 

that the defendant's confession was invalid due to police coercion. 

Although the defendant was found guilty of attempted rape because Sasaki resisted, the 

defence arguments were taken into consideration in the sentencing of the defendant. In 

addition the judge emphasised that the defendant had forced her to perform fellatio, 

amounting to an injury to her character (jinkaku); he did not admit his guilt; he did not 

offer an apology; Sasaki requested a severe sentence; the incident took place while he 

was on a three year suspended sentence; and he had a previous conviction for forgery. 

On these grounds the judge stated that normally the defendant would be imprisoned, 

however in this case, Sasaki had 'invited the attack'; the defendant's desire to have 

sexual intercourse with Sasaki was understandable because young men have strong 

sexual desires; he gave up attempting to penetrate relatively quickly; the violence was 

not heavy enough to wound her; and although the fellatio caused her to feel humiliated 

this act was considered beyond the boundaries of the judgment because the accusation in 



this case was attempted rape and the fellatio took place after the attempted rape. , The 

defendant was therefore sentenced to two years imprisonment suspended for four 

'' 

Case 16: Fujiwara 

Following an argument between her boyfriend and her father Fujiwara, an eighteen year 

old university student, ran away from home and then decided to wait in a bar until it was 

time for the first morning train. Fujiwara was alone and then she joined the table of three 

men including the two defendants (X and Y). X suggested they all go to a family 

restaurant, and Fujiwara agreed. Fujiwara and the three men got into Y7s car and after 

dropping the third man home at 3 a.m., Y drove to a love hotel instead where the rape 

took place. 

The defendants withdrew their original confession made to the police'4 and argued that 

although they lied about going to the family restaurant, after cajoling her for some time 

in the car, Fujiwara 'nodded consent' to going to the hotel, took a shower and consented 

to sexual intercourse. However, X had trouble penetrating and she commented that he 

was not erect. Thinking she was making fbn of him, he became angry and hit her. In 

contrast to their stary, evidence of significant intimidation and violence inflicted on 

Fujiwara clearly indicated rape, but according to the judge this was complicated by the 

'facts' that she accompanied two strange men to a hotel and took a shower. The main 

points of argument were therefore whether Fujiwara consented to go to the hotel and 

l 3  Case of attempted rape, Urawa District Court 1987 SH62 (wa) No. 1335, Judgment 3 October 1989, 
Hanrei JihB, No.1337, 1 April 1990, pp.150-162. 
14 The confessions were ruled invalid due to the police coercion used to obtain them. 



whether the rape was premeditated. The trial focused particularly on whether Fujiwara's 

account of events leading up to and aRer the rape was trustworthy and consequently her 

testimony was scrutinised in great detail. 

According to Fujiwara, she attempted to get out of the car when they stopped to drop 

the other man home, but the door was locked. X grabbed her and threatened that if she 

did not sit quietly they would drop her in a tank of cement (this took place around the 

time there was much media coverage of a case in which this happened to a girl who had 

been raped and tortured repeatedly over a month or so). In the hotel, Fujiwara could not 

ask for help because she was frightened. X told her to take a shower which she did in 

order to 'steal time'. Although she locked the door, X somehow entered. He led her to 

the bed and tried to penetrate. Fujiwara said, 'Please stop, I'm a virgin' and resisted. He 

hit her twice, she hit back and he punched her in the face. Y then took X's place and 

responded to her struggle by threatening to burn her vagina with a lit cigarette. Finally X 

and Y forced her to perform fellatio on each of them. Her wounds took seven days to 

heal and included a black eye and bruising on the left arm, knee, thigh and breast. The 

defendants stole her money and a telephone card and when they left the hotel, she called 

her mother and they went to the hospital. 

The judge was faced with the problem that the whole story did not really add up. He 

stated, 

... it is necessary to think about whether [Fujiwara] consented to go to the hotel. 
We could assume that under normal circumstances it is unlikely that an ordinary 
young woman would agree to such a situation. However, in this age of 
increasing sexual freedom, the idea of a woman consenting to go to a hotel to 
have sex with two men or of a woman consenting to sex with a man she has just 



met and so forth is conceivable ... The main problem is that in this case the victim 
was 18 years old, a university student and furthermore, a virgin. l5 

The judge resolved his dilemma by finding that, although under ordinary circumstances a 

virgin would be unlikely to consent to go to a hotel with two unknown men, her 

particular circumstances explained her transgression from the norm. The judge 

constructed a narrative of a woman in a desperate psychological state (jib6 jiki) due to 

strained relations with both her boyfnend and her father, but who was nevertheless 

attracted to one of the defendants. Furthermore, she knew her behaviour was 

blameworthy and, therefore, she had no intention of filing a complaint. However, she 

was compelled to do so when her father reported the matter to the police. According to 

the judge, she consented to go to the love hotel and was therefore partially responsible 

for her rape. The judge accepted the defence story that because Fujiwara consented to 

go to the hotel they presumed she would be willing to have sex and therefore the rape 

was not planned. However, because there was clear evidence of physical injuries caused 

by the attempted rape, like Sasaki's case, X was found guilty of rape resulting in bodily 

injury even though penetration did not take place-but the decision did not include the 

fact that Fujiwara was forced to perform fellatio on both X and y.16 Like Sasaki, 

Fujiwara's blameworthiness or partial responsibility effectively cancelled out the 

seriousness of the crime. X was sentenced to three years imprisonment suspended for 

four years. Y was found guilty of attempted rape (because he threatened but did not 

15 Case of rape resulting in bodily injury & larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Taimuzu, No.796, 1 December 1992, pp.241. 
16 Lawyer, Ogura Kyoko explained that if an injury is caused during the course of an attempted rape 
then gbkan chishb (rape resulting in bodily injury) is deemed to have taken place because it is a crime of 
causing injury during the course of rape or attempted rape, interview, 26 June 1997. 



physically injure her) and sentenced to one and a half years imprisonment suspended for 

three years. l7 

Case 17: Atsumi 

Atsumi, an eighteen year old High School student, and the defendant, aged twenty eight, 

had been acquainted for several years. The defendant liked Atsumi, followed her and 

had tried to take her out over those years. However, Atsumi said she neither liked nor 

trusted him because she thought he was a gang member. Eight days before the incident 

he had asked her out and although she agreed to meet him, she stood him up. On the 

day of the incident, he was waiting for her outside her home after school and he asked 

her to go with him to a cafe. Atsumi refbsed and he threatened her so she agreed. He 

told her to change out of her school uniform while he waited in his car. When Atsumi 

returned, she said she had to be back by 5 p.m., he agreed, took her bag, threw it in the 

back of the car and so she got in. Instead of driving to a cafe, he headed out of town, 

and when she suggested they return as it was almost five o'clock, he parked the car and 

asked her to talk to him. She did so, thinking this might enable her to get away sooner. 

He fabricated a story about having a terminal illness and said before he died he wanted to 

have sex with her. He threatened her with a knife and raped her. Atsumi asked him to 

take her home, but he said he wanted another beer and told her to go and buy one. He 

then drove her to a railway station. Atsumi said she had no money so he gave her Y4000. 

She caught a taxi but asked to be dropped about one kilometre from her home and then 

began walking home in the rain. Her mother found her in the street and Atsumi filed a 

complaint on the following day. 

In 1983,63 percent of sentences for first-time offenders convicted of rape were suspended. Cynthia 



At the first trial the judge determined that Atsumi had been raped but not by the 

defendant. Neither of their accounts were deemed trustworthy; therefore, the final 

judicial account produced a narrative in which Atsumi had been raped by another man 

whom she wanted to protect by concealing his identity. Although the defendant 

confessed to the rape after initially denying the accusation, the judge accepted his 

argument that he made a false confession in order to end the interrogation. His 

innocence was supported by the following facts: he could not provide a detailed account 

of events and could not take police directly to the place of the incident; it was unlikely he 

would have been drinking and driving because he had a weak tolerance for alcohol and 

did not usually drink; at twenty eight years he had had much experience with women so 

there was no need for him to drink to relax in order to seduce a woman; it was 

improbable that he would allow Atsumi to go to the shop to buy him a beer because she 

might tell someone if she had just been raped; his story told to the police that he had to 

hurry to meet a fiiend and therefore had no time to take her home was a lie because 

Atsumi actually lived quite close to where he wanted to meet his fiiend and therefore he 

would have taken her if he had been with her. Furthermore, the story he told police 

about swapping his Japanese car for a foreign car was a lie because he could not tell 

police who the other party was and the police could not find the car. In short, the judge 

decided, 'his confession is illogical and unnatural. He made up a story which lacked 

credibility7. l8 

Mayer, 'Japan: Behind the Myth of Japanese Justice', The American Lawyer, JulyIAugust, 1984, p. 119. 
18 Case of rape, Osaka District Court 1986 SH61 (wa) No.396, Judgment 20 February 1989, Hanrei 
Taimuzu, No.700, 1 September 1989, pp.277-279. 



The aspects of Atsurni's testimony found to be 'unnatural' and 'untrustworthy' were as 

follows: she said the defendant was driving a Japanese car but the police could only find 

a foreign car; although she remembered the style and condition of the car she had not 

checked the number plate; she changed from her school uniform into an 'attractive' black 

dress; when she left home she lied to her father saying she was going to meet friends; she 

left with no money; her statement that the defendant asked if she wanted to go to the 

police to report the rape is an unnatural conversation between rapist and victim but 

possible between two people on good terms; a rapist would not take two and a half 

hours to commit rape, 'if he wanted to rape her there would be no need to take so long. 

Therefore the situation was probably calm and thus not rape'. The most damning aspect 

was that Atsumi did not try to escape. It was emphasised that, despite having a chance to 

escape before the incident when he stopped to buy juice, not only did she not even 

protest but she talked and listened to him and expressed regret about his illness and after 

sexual intercourse she had an opportunity to seek help from someone when she went to 

get more beer, but she did not. Furthermore, the judge reasoned that after such an 

incident it is likely Atsumi would want to be rid of him as soon as possible and that this 

opportunity arose when he suggested dropping her near the station. However, 'she was 

only anxious about how to get back home as she had no money7. The judge thought it 

strange that Atsumi be dropped by the taxi as far as one kilometre from home, reasoning 

that if she was really upset or suicidal, she would not be thinking about what her parents 

would think and would ask to be taken all the way home. The judge suggested that 

perhaps Atsumi was intending to lie to her parents, telling them she returned by train as 

the taxi dropped her near the station. Furthermore, if she was really upset there would 

be no room to think about ideas such as accusations of prostitution and nor would she be 



thinking about trying to make him feel bad by telling him she did not want to go home 

and see her mother. This was '~nnatural'.'~ 

However, after the Japanese car was found and clearly identified an appeal was lodged 

and the defendant was found guilty and sentenced to three years imprisonment. In the 

appeal trial, the car provided crucial and unambiguous evidence and the judges 

reinterpreted the 'facts' and found: that Atsumi usually wore good clothes and was 

carehl about her image because she worked part-time as an actress and model; the 

defendant did drink a lot; Atsumi entered the car because he threw her bag in; her 

disturbed psychological state was indicated by the fact that she paid WOO0 for an Y840 

taxi fare and that she left her umbrella in the taxi despite the rain. In addition, the police 

found new evidence (his cigarette butt, tissue paper and beer can) but due to rain there 

were no finger prints.20 

Case 18: Nishimura 

The defendant and the complainant Nishimura, both aged in their twenties, married in 

1981. After a history of violent abuse and attempts to leave the defendant, Nishimura 

again ran away in 1984. On this occasion, the defendant and his male friend waited for 

Nishimura, dragged her into their car when she passed, and drove off They parked the 

car and discussed a plan involving the defendant's fiiend raping Nishimura. She 

struggled, was threatened, assaulted and held down while both men raped her. 

l 9  ibid., pp.274-277. 
20 Case of rape, Osaka High Court 1989 H1 (u) No.534, Judgment 1992 March 12, Hanrei Taimuzu, 
No.802, 15 February 1993, pp.256-258. 



In the District Court, both men were convicted of rape and the defendant was sentenced 

to two years and ten months imprisonment. The defendant appealed the judgment on the 

grounds that: 

the defendant and pishimural were married when the incident occurred and a 
husband and wife have the right to ask to have sex with each other and it is their 
duty to have sex with their partner. Therefore, even when a husband has sex 
with his wife using violence and threats, only the violence and threats are illegal, 
the sexual intercourse itself cannot be the object of punishment and thus there is 
no way the crime of rape can exist in marriage. Also, when a husband has sex 
with his wife with a third party, the husband himself cannot be the principal 
party of the crime. He can only be an accomplice and can only be punished for 
assault. 

The High Court, however, upheld the original decision on the grounds that the marital 

relationship had ceased to exist in reality.21 

Case 19: End6 

At the time of the incident End8, the plaintiff, was in her early thirties, married with four 

children, and she worked part-time in a fast-food outlet. Over a period of three or four 

months prior to the incident, the defendant, who was the store manager, had on a 

number of occasions attempted to touch and kiss Endti. On the night of the incident 

End8 remained in the shop after the other workers had left in order to talk to her 

manager about changing her shifts to accommodate her new schedule at a hairdressing 

school. The defendant did not really discuss the matter, but asked if she would stay on 

and do some paperwork. When she sat down, he tried to kiss and touch her, knocking 

her off the chair and onto the floor. They struggled for approximately fifteen minutes 

21 Case of rape, bodily injury, Hiroshima High Court, 1987 SH62 (u) No.4, Judgment 18 June 1987, 
Hanrei JihG, No. 1234, 1 August 1987, pp. 154-156. For a discussion of ths case see also Nakamori 
Yoshihiko, "Otto nitsuki tsuma ni taisuru gdkanzai no seiritsu o mitometa jitsurei' (A Case Which 
Recognises the Crime of Marital Rape), Hanrei HyGron, No.348, (in Hanrei JihG, No. 1256, 1 February), 
1988, pp.216-218. 



before he gave up and walked out. This particular incident was more serious than 

previous attempts to touch her. 

With no evidence, this case also boiled down to his word against hers. End6 argued that 

after the initial shock, as they were both outside the shop preparing to leave, she became 

angry and demanded an apology. They began to argue and he suggested they go back 

inside. He re-entered the shop, called their security company to let them know that they 

were still inside then turned to End6 and yelled at her to get upstairs. She complied 

because she was so frightened by the tone of his voice and demeanour and despite her 

pleas to stop and attempts to resist the defendant raped her on the store-room floor. The 

following day she rang the defendant and demanded an explanation and apology. 

The defendant argued that as he was walking to his car, she ran after him and pleaded 

with him to stay, that she tended to be rather fickle in their 'love affair' and so her 

change of heart was not unusual although it was difficult to understand. They kissed, he 

suggested going back inside to have sex and she nodded consent. He suggested they lie 

on a bench in the restaurant but she suggested going upstairs because it would be more 

private. Although she protested a little upstairs he was overcome with passion and they 

had consensual intercourse. He became confiised when she then started crying and 

locked herself in the bathroom and so he was eager to leave. When she rang him the 

next day, he had had enough and told her their 'love affair' was over. The defence also 

advanced the argument that End6 regretted the affair and therefore became vindictive; 

she made a false accusation to cover up her adulterous affair which only came to the 



knowledge of her husband some months later when he realised he had contracted a 

sexually transmitted disease. 

The case was rejected by the Prosecutor's Office and so it proceeded as a case for 

marital damage in the civil court. End8's claim was dismissed at the District Court and 

in both appeals to the High and Supreme Courts. The 'love affair' scenario was 

accepted largely because there was insufficient evidence of 'force and intimidation to the 

extent that the plaintiffs resistance was made significantly diffi~ult ' .~~ 

Case 20: Komatsu 

The sixteen year old plaintiff Komatsu and the twenty eight year old defendant attended 

the same external High School. On the night of the first of three alleged incidents of 

rape in August 1988 they had dinner together with two of his friends. At 5.30 p.m. she 

called home and explained that she would be home soon. At about 8.15 p.m. she again 

called home to apologise for being late and to explain that she may not be home until 9 

p.m. Her mother asked her to come home as soon as possible. At 8.30 p.m. the 

defendant's two friends were dropped home and then the defendant drove with her to a 

love hotel telling her he had a quick errand to do in the building and then he would drop 

her home. She followed him into the building, he opened a door, pulled her in and 

pushed her down on a bed. She screamed and verbally protested to which he replied, 

'when women say no they mean yes'. 

" Compensation claim, Maebashi District Court, Takasaki Branch, 1993 H5 (wa) No.338, Judgment 23 
April 1995; i n t e ~ e w  with En&, 10 December 1996. 



He forced her into a position where she couldn't resist, raped her then fell asleep. , She 

sat on the sofa in shock until he awoke around 3 a.m. She told him she was in terrible 

pain and was bleeding and asked him what she should do. He replied, 'It's your 

business, do something yourself and then raped her again as she struggled. They left the 

hotel and he dropped her at the station at 4 a.m. Komatsu sat in a phone booth for about 

two hours before returning home. She could not tell her parents what happened, they 

were angry, her mother ordered her out of the house and so she left home again. 

However, she had no place to go and as the defendant had said 'if the worst comes to 

worst, call me', she did. They arranged to meet later that afternoon to look for a place 

for her to stay. He found her a hotel and told her he would sleep in the car, however, 

she woke to find him in the room and he raped her again. The following morning, they 

left in his car and he dropped her at the station. She did not know what to do, but 

decided to take a taxi to find a hotel. However, they were all full so she stayed at the 

taxi driver's home for the night. 

Komatsu requested compensation through her lawyer in August 1991. The defendant 

ignored the request and therefore the case proceeded to court. The defendant denied the 

charge of rape, arguing that they were involved in a 'love relationship' and she had 

therefore consented to sex on each occasion. He supported his case by arguing that she 

had given him gifts in the past, she had stated she did not want to return home after 

dinner on the night of the first rape, she agreed to go to a love hotel, she had changed 

into ayukata (robe) in the room, and that she did not scream for help. 



The judge decided that none of his evidence was believable and concluded that she 

entered the hotel because it was raining and hence visibility was poor; she had never been 

to a love hotel so she did not know what type of place it was; and the psychological 

injuries she incurred, including an attempted suicide, were extreme. The defendant was 

therefore ordered to pay Stz2.5 million Compensation and Y0.5 million legal  cost^.^ 

Authorised Violence And The License To Rape: YrZkeiryoku 

An important aspect of establishing the degree of violence and intimidation necessary to 

define an act as rape is to distinguish this .!?om masculinist constructions of what 

constitutes the 'normal' amount of force involved in consensual sex (yiikeiryoku). This 

distinction was central to the acquittal of both defendants in the two cases which raised 

this issue (Watanabe and Matsumoto). According to the High Court judgment in 

Matsumoto7s case, although it was admitted that the sexual intercourse took place 

against Matsumoto's will, that she was screaming and pleading with him to stop and to 

take her home, nevertheless the degree of force could not be distinguished from that 

used in 'normal' sex (tstij6 seik6): 

regarding the extent of force used in consensual sex men generally pull women 
who are sitting up down to end with sexual intercourse, put their hands on 
women's shoulders and pull them near, push them down, tend to pull off their 
clothes then position themselves on top of the woman and so forth.24 

Consequently, the original conviction was over-turned because there was insufficient 

evidence that the defendant had used sufficient force and threats 'to make resistance 

significantly difficult'. Emphasis was placed on the 'facts' that before sexual intercourse 

23 (Yokohama case) Compensation claim, Yokohama District Court, 1992 H4 (wa) No. 187, Judgment 
23 March 1993, Hanrei Taimuzu, No.813, 10 June 1993, pp.247-251. 



took place Matsumoto did not physically try to escape, the defendant did not rip 

Matsumoto's underpants when taking them off, and when he was on top of her she 

asked him to wait because the position she was in on the back seat of the car was painful. 

The judge described the events at the time of the sexual intercourse in great detail 

including the points that the defendant had kissed her, he had made statements such as 

'after carrying on asking to be taken home you must be pleased you stayed', sexual 

intercourse had been interrupted to wind down the window, they had moved positions, 

and so forth. Summing up, the judge interpreted the situation as 'calm' (heion) and 

therefore not rape. 

However, even situations which do not appear to be calm may be incorporated into 

'normal heterosexual sex'. In a sexual harassment case involving a rape charge, the 

defence (unsuccessfiilly) argued that the woman's statement that she was hit over ten 

times could not be trusted because she did not seek medical attention for the injuries. 

Moreover, 'even if we assume there was some violence involved, even consensual sexual 

relationships normally involve some refiisals (kyohiteki gendo) and violence (b6ryoku 

tekz khi), and therefore we cannot say that the sexual relationship was against her will 

only on those 

In Watanabe's case, the judge stated that, 

To establish the crime of rape it is necessary to examine the extent of violence 
and threats from the evidence and in this case such evidence was not found. In 
this case there is evidence of yCkeiryoku. That is, the defendant embraced her, 
pushed her down, pressed her right arm with his body and held her left arm, 

24 Case of rape resulting in bodily injury, Hiroshima High Court 1978 SH53 (u) No.59, Judgment 20 
November 1978, Hanrei JihG, No.922, 1 June 1979, p. 1 13. 
25 (Kyoto Case), Compensation claim, Kyoto District Court, 1994 H6 (wa) No.2996, Judgment 27 March 
1997, (Judgment transcript), p.74. 



pushed off her underpants and so forth and lay on top of her. However, it 
be said that.. . [this behaviour] may not only be part of rape but it also gener 
accompanies normal sexual in te rco~rse .~~  

The judge determined that the defendant had wanted to talk to Watanabe anc 

gradually began to want to have sex with her and so there was no intention to ra 

as Sheila Duncan aptly states, 

Subtextually, the intention to commit non-consensual intercourse can 
subsumed by the intention to have intercourse-the overwhelming ui 
subsuming the possibility of mens rea creating permission for the male subj 
disciplining the body of the female other.. . . Space is constantly created for 
(heter0)sexuality of the male subject as it is contracted for the ontology of 
female other. 27 

The defendant, whom she had only greeted in the hotel, entered her room unini 

refbsed to leave when asked to do so. The issue of her consent or will was reg 

immaterial or rather could only be 'objectively' determined by complying with 

script of non-consent involving substantial physical struggle followed by ir 

escape, preferably to the police or hospital. In other words, a woman's non col 

be registered only if it conforms to a culturally recognisable pattern. The que 

what positive indications of consent existed or why a woman staying in a hotel 

husband would consent to sex with a stranger in her room while her husband 

were not regarded as obvious ones to ask because a woman's consent is alway 

presumed. Her sexuality is perceived as the mirror image of male desi~ 

subjectivity is denied, her body existing only as the object of male subjectivity , 

sexuality. The notion of ylikeiryoku clearly links normative construc 

'heterosexuality7 and rape through the positioning of the male as subject 

26 Case of rape, Hiroshima District Court 1968 SH43 (wa) No.700, Judgment 26 March 1969, 
Tazmuzu, No.235, August 1969, p.286. 



privileging of masculine interpretations of rape. This is achieved through the denial or 

exclusion of female subjectivity which makes it almost impossible for a woman to tell an 

alternative story of abuse and to have this understood and validated. 

Suspicious Stories: Threats, Intimidation And Injury 

The four cases focusing on the degree of force and resistance which resulted in a 

conviction, Sasaki (case 15)' Komatsu (case 20), Nishimura (case 18), and Fujiwara 

(case 16)' involved unspecified threats and Fujiwara was also threatened with a lit 

cigarette. In none of the other cases was the threat or intimidation regarded as 

significant enough to explain the woman's lack of resistance or inability to escape. 

Atsumi (case 17) was threatened with a knife, Nakajima (case 12) was threatened with 

rape, having her clothes cut up and, like Takeda (case 1 I), with not being released. 

Non-specific threats were also made against Atsumi, Takeda and their families. In 

Matsumoto's case (13) the defendant threatened double suicide (shinjzi), which would 

perhaps be more accurately described as murder-suicide. 

It is reasonable to assume that a woman not engaged in a romantic affair may interpret a 

man's talk of committing shinjzi as a serious threat to her life. However, shinjzi is also a 

culturally significant sign of romantic love and deep, albeit troubled, passion. Jennifer 

Robertson notes that double suicide has been 'valorized for centuries in literature atid 

reified as a quintessentially Japanese expression of sincerity and purity of in ten t i~n ' .~~  

Heterosexual shinjzi stems largely from the practice of arranged marriages first 

Duncan, 'Law's Sexual Discipline', p.340. 



introduced in the Samurai class during the Edo period and is reinforced by Buddhist 

notions of reincarnation offering the possibility of being together in the next life.29 

Shinj6 signals the 'pure' love between a couple who cannot marry or be together and 

thus resonates with the romantic narrative. The 'threat' of a double suicide is therefore 

not necessarily read as evidence of a lie-threatening situation or as a threat at all,' as was 

the case in Matsumoto's trial and in another indecent assault case.30 

Women's experiences of fear and intimidation are silenced by the definitional emphasis 

on force and physical resistance. The judge decided in Matsumoto's case that perhaps 

the defendant had threatened her 'but this did not make .it impossible for her to resist and 

there is insufficient evidence to say that she was fi-ightened just because of these 

 threat^'.^' In Takeda7s case the judge determined that because, 'he liked her and wanted 

to stay with her ... the threat was very minor' (emphasis added).32 The fact that the 

'already sexually experienced' girl then spent ten days with him was .also used to 

reinforce the argument that any initial force, intimidation and fear experienced by her 

were not serious. 

The perceived insignificance of the harm caused to Sasaki (case 15) is evident in the 

judge's description of the defendant's behaviour, including attempted rape and coerced 

Jennifer Robertson, 'Dymg to Tell: Sexuality and Suicide in Imperial Japan', Signs: Journal of 
Women in Culture and Society, Vo1.25, No. 1, 1999, p.13. See also Pflugfelder, Cartographies of 
Desire, pp. 107-108. 
29 See Takie Sugiyama Lebra, Japanese Patterns of Behaviour, University of Hawaii Press, Honolulu, 
1976, pp.195-198. 
30 Case of indecent assault, Tokyo District Court 1989 H1 (wa) No.55 1, Judgment 17 February 1992, 
Hanrei JihG, , No. 1454,21 June 1993, pp. 154-162. 
31 Case of rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.3611, Judgment 27 
March 1972, Hanrei Taimuzu, No.283, January 1973, p.335. 
32 Case of rape resulting in bodily injury, Osaka District Court, 1969 SH44 (wa) No.2261, Judgment 12 
March 1971, Hanrei Taimuzu, No.267, December 1971, p.378. 



fellatio as 'imprudent' (keisotsu) and his statement that, 'the violence was not heavy 

enough to wound her'.33 While the judgments in Sasaki's and Fujiwara's cases 

mentioned the 'humiliation' of being forced to perform fellatio, only in Komatsu's case 

(20) and the High Court decision in Atsumi's case (17) was the harm of rape 

emphasised. The fact that Komatsu and Atsumi (and Nakajima, Takahashi, Takeda and 

End6) were considered blameworthy appears to diminish the significance of the injury 

that can be recognised. 

Not only is it difficult for women to project images of genuine fear, even when these are 

accompanied by bruises and damage to vaginal tissue, if the narrative does not accord 

with the stock story of rape it is unlikely that such 'evidence' will be accepted. For 

example, in Takahashi's case (14), the judge had a very clear image of how a man might 

open a woman's legs. Takahashi's story did not correspond and she was, therefore, 

perceived to be lying. 

[Takahashi] claims that he took off her underpants and when she tried to resist 
by closing her legs he punched her thighs in order to open them. However, if 
one wants to open someone's legs it would be normal to open them directly by 
wedging one's knee in between and so forth or order her to open them by 
slapping her face (according to her testimony the defendant slapped her face 
when she resisted just prior to this point). To punch someone's thighs in order 
to open them sounds a little strange. It appears that [the complainant] found 
bruises on both her inner thighs and tried to find an explanation. This part of 
her testimony is clearly suspicious.34 

Summing up, the judge stated that her injuries did not accord with those normally 

incurred by rape and that they were more likely to have been caused as a result of 

Takahashi's state of intoxication: 

33 Case of attempted rape, Urawa District Court, 1987 SH62 (wa) No.1335, Judgment 3 October 1989, 
Hanrei JihG, No. 1337, 1 April 1990, p. 162 



... she was very drunk so it is possible she hit her legs and arms and got the 
bruises when she went to the toilet or after the defendant dropped her home. 
Therefore it is not clear what caused the bruises.., in truth she was probably 
very drunk, had some memory and used the little she had to construct a st01-y.'~ 

Evidence of bruising and damage to vaginal tissue was also rejected as evidence of rape 

in Nakajima's case (12) because it could not be distinguished from that caused by 

'ordinary' sexual intercourse or the 'rough' insertion of a finger. In End6's case (19) 

photographs of bruising were submitted as evidence, but these were rejected because the 

time the photographs were taken was not considered conclusive. Thus photographic or 

medical evidence of bruising or inflammation of vaginal tissue was dismissed in all three 

cases in which this evidence was presented (Nakajima, Takahashi and End6). 

These cases suggest that information concerning the use of force is compelling only if it 

fits with the judge's existing image of rape and appropriate victim responses. Very 

similar evidence may be accepted or dismissed on the basis of the constructed story 

which frames the case. Far from force being the assumed 'objective7 evidence on which 

the most reliable determinations of rape can be made, the cases suggest that evidence of 

force is interpreted by judges in the context of a range of other factors considered 

significant to the case. This analysis therefore lends support to the Experimentalists' 

theory, outlined in Chapter One, that judgments are fbndamentally the justification of the 

verdict and sentencing decisions rather than a clear statement of the way in which the 

decisions were guided by the rule of law. This is very clearly illustrated in the discussion 

of the contrasting District and High Court judgments in Atsumi7s case. 

34 Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 151. 
35 ibid., p.153. 



Atsumi's 'sub-standard' conduct was reinterpreted in the appeal trial when new 

conclusive evidence provided by the car established that the defendant was the offender. 

The District Court's finding that her testimony and behaviour (failure to resist, attempt 

escape and seek help immediately after the rape) were 'unnatural7 was found to be 

mistaken in the appeal. The High Court judge reinterpreted her behaviour as 

understandable responses to being threatened by a knife, that she felt frightened and 

intimidated, and that it is 'only natural for rape victims to think their assailant will seek 

revenge if they try to escape or that not escaping might lead to their earlier release when 

the assailant accomplishes his goal'.36 Furthermore, the judge was impressed by the 

'particularly natural evidence' of the victim's testimony that she was probably careless in 

not asking for help in the bottle shop when she went to buy him a beer after the rape. 

Accepting partial responsibility is a very significant socio-cultural convention in 

understanding situations of conflict and dispute in Japan. It is, however, a double-edged 

sword for victims of sexual violence and a dangerous legal strategy for the prosecution 

given the wide social acceptance of blame-the-victim myths which almost invariably 

work against the ~omplainant.~' This problem is discussed in detail in the following 

chapter. 

Finally, the High Court judge in Atsumi's case accepted the prosecutor's argument that, 

although she had the opportunity to escape and did not, fbndamentally she was a naive 

36 Case of rape, Osaka High Court 1989 H1 (u) No.534, Judgment 12 March 1992, Hanrei Tairnuzu, 
No.802, 15 February 1993, p.251. 
35 The propensity for judges to allocate blame equally between husbands and wives in divorce cases often 
results in the denial or trivialisation of domestic violence and rape-in-marriage because the gendered 
power imbalance is ignored. Fukushima discusses a number of such cases in some detail. Fukushima, 
Saiban no joseigaku, pp.33-98. 



eighteen year old High School student with no knowledge of criminals and therefore 

'perhaps she thought and behaved a little rashly ... but under the circumstances this is 

under~tandable'.~~ In contrast to the narrative constructed by the original decision, the 

very different story of a foolish but innocent young girl which emerged in the appeal trial 

was convincing largely because it was framed by conclusive material evidence. 

However, such evidence is not available in the majority of cases. 

Silencing Screams And Verbal Pleas To Stop 

In seven of the eleven cases (1 1, 12, 13, 15, 16, 19 and 20), the judgment noted that the 

woman pleaded with or asked the defendant to stop. However, verbal non-consent alone 

is regarded as insufficient evidence of resistance and Nakajima and Takeda's pleas to 

stop were explicitly dismissed as inadequate evidence of lack of consent. Drawing on 

the argument that the existence of rape can only be determined by the degree of threats 

and violence, the judge in Nakajima's case stated, 

Even though she said she did not want to kiss or caress and so forth we cannot 
find evidence of her attempting to escape or even of her feeling like wanting to 
escape. She argued with him about undressing and lying on the bed but if we 
accept her testimony that she trusted him initially and therefore did not try to 
escape and in light of the fact that she states she was a virgin, when she realised 
he intended to have sex she should have done something to resist.. . . He tried to 
penetrate twice and he ordered her to touch his body which she did. Her 
behaviour therefore was co-operative. She was just thinking about her clothes 
being ripped and being kept until morning but he did not do either, and she did 
not resist. If she was really a virgin when she saw the danger to her life and 
body she would not care about either her clothes or being kept until morning.39 

38 Case of rape, Osaka High Court 1989 H1 (u) No.534, Judgment 12 March 1992, Hanrei Taimuzu, 
No.802, 15 February 1993, p.253. 
39 Case of rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.36 1 1, Judgment 27 
March 1972, Hanrei Taimuzu, No.283, January 1973, p.336. 



In Takeda's case, the judgment that she consented to sexual intercourse with one man 

under such immoral or irregular circumstances was interpreted as meaning consent to all. 

Takeda was scripted in much the same way as the prostitute who foregoes her right to 

say 'no' to any man. The judge decided that although she refbsed the second 

defendant's behaviour she did so only verbally; she did not physically resist and therefore 

'it cannot be said the defendants intended to be violent or threaten her and thus they had 

no intention to rape her and are therefore not guilty' .40 

Interestingly, Komatsu and Fujiwara's cases (20 and 16)' the two in which the 

defendants explicitly stated that a woman's 'no' means 'yes', resulted in a conviction. It 

is possible that when confronted directly, the 'logic' of this argument is unlikely to be 

convincing. Nevertheless, the assumption that a woman's 'no' means 'yes' is sustained 

by and informs the principle that a woman genuinely not consenting will physically resist. 

The centrality of the 'no' to the romantic narrative of seduction overrides the alternative 

explanation that the woman was not freely consenting to sexual intercourse. The 

majority of cases indicate that the power of the seduction narrative was more convincing 

than the narrative of the woman articulating non-consent. Komatsu's case is the notable 

exception. In Nishimura's case (18) the fact that there were two offenders and the 

evidence of considerable violence was clear left little room for images of seduction and in 

Sasaki's and Fujiwara's cases the defendants were given suspended sentences because 

they could almost be forgiven for misinterpreting or being cofised by the women's 

signals given their earlier provocative behaviour (consenting to go to the hotel and to get 

into the car respectively). 

40 Case of rape resulting in bodily injury, Osaka District Court 1969 SH44 (wa) No.2261, Judgment 12 



Screams may also be viewed as insufficient evidence of resistance, as in Matsumoto's 

case (13) and readily open to question if the context does not conform to a familiar 

script, as in Takahashi's, where the judge stated, 

according to [Takahashi] she screamed at least twice, but the defendant did not 
cover her mouth or threaten her, he just pushed her into the car. If this is true 
then it is likely the neighbours would have heard, and he would have covered 
her mouth but she did not say this and this is a questionable point. 41 

Similarly, in an indecent assault case the judge dismissed the woman's account that she 

screamed ten times or more because 'ordinarily if a woman was screaming the offender 

would cover her mouth to silence her which he did not do in this case'.42 Consequently, 

the High Court overturned the District Court's conviction of the defendant because there 

was insufficient evidence of force and coercion and neither the defendant's nor the 

woman's accounts were trustworthy. The judge stated that, 

if the victim and the witness chased the defendant as they stated then she is also 
likely to be the sort of person who would have resisted. However, she did not 
emphasise this, stating merely that she screamed again and again.. . . Because she 
did not really talk about her resistance, her statement is not enough to imagine a 
situation of indecent assault.43 

It is clear that the woman must script her story in alignment with the dominant stock 

story if she is to be believed. As Binder notes, 

It is ultimately the failure of narrative, the absence of compelling imagery, which 
causes the crime of 'simple' rape to remain disembodied from the popular 
imagination. A woman's 'innocence', and thus a man's culpability, is inevitably 
judged by the power of her narrative.44 

March 1971, Hanrei Taimuzu, No.267, December 197 1, p.378. 
41 Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 15 1 .  
42 Case of indecent assault, Nagoya High Court Kanazawa Branch, 1990 H2 (u) No.27, Judgment 26 
March 1991, Hanrei Taimuzu, No.786, 1 August 1992, p.265. 
43 ibid., p.270. 
44 Lisa A Binder, "'With more than Admiration he Admired": Images of beauty and defilement in 



In 'simple' rape cases threats may be read as either insignificant or as declarations of 

love. Verbal pleas to stop and sometimes even screams are not regarded as sufficient 

evidence of non-consent-in fact non-consent is not always regarded as wholly relevant. 

To achieve a conviction for rape (and indecent assault and sexual harassment cases 

involving rape or indecent assault), when the scenario does not conform to the 'real7 

rape narrative, women must demonstrate that they physically resisted in order to meet 

the force and coercion requirement. The focus of the trial thus shifts from an 

interrogation of the defendant's actions to the woman's behaviour. It is her conduct 

that comes to be judged as reasonable or sub-standard and on this basis whether or not 

the defendant acted legitimately.45 

Resistance 

Rape cases differ from other crimes in that there is frequently little evidence to support 

the accusation other than the woman's own word. Where there is clear evidence of 

injuries indicating that significant force was used the issue of consent and the defendant's 

intentions are least likely to be raised. However, in most cases there are no witnesses 

and often the injuries incurred by the victim are not physically visible. If the victim did 

not seek immediate medical attention or make an immediate complaint to the police any 

evidence of injuries is further diminished. In contested cases, the judge is therefore often 

confronted with two competing accounts of events with very little supporting evidence 

for either side. Faced with little compelling evidence judges are thus more likely to draw 

judicial narratives of rape', Harvard Women S Law Journal, Vo1.18, Spring 1995, p.297. 
45 Estrich, Real Rape, p.3 1. 



on conventional or familiar narratives to determine what makes the most sense and a 

woman's strong physical resistance is an important marker of truth. Given the emphasis 

placed on a woman's resistance, it is likely the myth that a man cannot rape a woman 

who seriously resists underlies at least some of the decisions which found the woman's 

responses sub-standard. The judges emphasised that Watanabe, Takeda, Nakajima, 

Matsumoto and End6 did not adequately resist. Similarly, the judges stated that 

Watanabe, Nakajima, Matsumoto, Atsurni (in the first trial) and End6 did not attempt to 

escape. In the only other case resulting in an acquittal (Takahashi) the woman's claims 

that she resisted, attempted to escape and consequently incurred substantial bruising 

were dismissed. 

At every stage of End6's legal battle, the court's perception of her lack of resistance was 

central to the dismissal of her allegations. The judge at the District Court concluded 

that, 

!&nd6] was not positively willing to have sex [with the defendant] (susunde 
hikoku to seikb shiyd motsu krmochi niwa natte orazu) and the behaviour of the 
defendant was a little too aggressive @aya seikyti nu men ga atta koto ga 
ukagaeru). However, having refbsed and struggled against the defendant's 
aggressive sexual behaviour [prior to the rape], the plaintiff stopped the 
defendant outside the store as he was leaving in his car. Furthermore, she then 
went upstairs before him, she did not scream for help to the neighbours and 
there is no evidence that she tried to run away. Even considering their positions 
as manager and part-time employee, the plaintiffs attitude and behaviour is 
quite unnatural for a person who was scared of the defendant's sexual violence 
and someone who had the intention to clearly refbse him.46 

Hayashi Y6k0, End6's lawyer in the High Court Appeal, noted that End6's narrative 

was not believed because, according to conventional understanding, a woman so 

46 Compensation claim, Maebashi District Court, Takasaki Branch, 1993 H5 (wa) No.338, Judgment 23 
April 1995. 



frightened of her boss who might rape her would have escaped, or at least would not 

have gone back into the store.47 In other words, the judgment assumed that she should 

have known that rape was a possibility and therefore she should have escaped as soon as 

possible. The fact that she stayed and re-entered the shop was therefore interpreted as 

either irresponsible or consent to sex-in effect these are treated as virtually one and the 

same, as will be discussed in the following chapter. The judgment sustains the idea that 

women must always be on guard to protect the female body and that all men are 

potential rapists because of their natural, uncontrollable sexuality. Tsunoda Yukiko, 

End6's Supreme Court lawyer, attacked this assumption in her Supreme Court challenge 

arguing that, 

[the High Court] judgment is also based on the female figure in men's 
imaginations and there is no legal or social duty for women to do something to 
avoid being sexually attacked by men. What does exist is a man's responsibility 
not to force any sexual activity on a woman without her consent. The idea 
underlying the original judgment is that the onus is on women to avoid sexual 
injury, that women must limit their activities in various ways such as not 
walking alone late at night. The fact that the victim remained in the shop alone 
with [the defendant] does not mean the victim invited and accepted his sexual 
attack.48 

Resistance is not necessarily regarded as a rational response to a sexual attack, but rather 

as instinctive. In Fujiwara's case the judge stated, 

When they entered the hotel, a member of staff was there and she could have 
asked him for help. This is a questionable point. [Fujiwara] explains the reason 
she did not was that, 'it was dark at the front and I thought he was elderly and 
so I was afiaid to say anything in case he didn't hear7. This is believable in 
terms of her statement of what happened in the car but the man was fifty not 
elderly, and though she was scared it is unnatural that she did not ask for help 
because she is a virgin, she was forced to go to the hotel and she had the 
opportunity to say something but did not.49 

47 Hayashi Y6k0, interview, 12 December 1996. 
48 Compensation Claim, Supreme Court, H8, No.492, Judgment 12 August 1996, p.12. 



The judge did not appear to consider that the eighteen year old woman's perception of 

age may have been relative to her own youth or the fact that it was dark and therefore, as 

she stated, she could not see clearly. More important though is the judge's expectation 

that a genuinely frightened woman naturally or intuitively attempts to escape by any 

means. This assumption silences alternative explanations regarding the way in which a 

woman's experience of fear might provide the basis for her rational decision to act in a 

particular manner in order to minimise potential or further injuries. 

This point is most clearly illustrated in the following sexual harassment judgment which 

assumed that panic, as an instinctive emotional response to a sexual attack, is the only 

understandable reaction. Describing the unnatural (fkshizeir) aspects of the woman's 

testimony, the judge states: 

If an indecent assault occurred as she insists, it would be normal for her to 
scream, ask for help or physically resist to escape.. .[however] after having been 
pushed onto the bed, up to the point where her shoulders were held against the 
bed she did not say anything, letting the defendant do what he wanted. It was 
after he pushed her shoulders against the bed when she finally started to resist. 
Of course we cannot deny the fact that there are occasions when women cannot 
say anything or resist because of their fear or surprise at the violence or threats, 
however, considering the relation between them, the age of the plaintiff, and the 
history (hireki) of the plaintiff, we cannot say that the responses mentioned by 
the plaintiff as above are normal responses to indecent assault. Furthermore, 
providing reasons for why she let him do what he did, the plaintiff says that she 
was surprised when she was pushed onto the bed and tried to stop him by 
grabbing his hands but she withdrew because his hands seemed so dirty 
(kztanarashiku). It is normal for victims of indecent assault to try to escape 
without thinking or to resist spontaneously. We can also say that a victim may 
not resist at all due to fear. However, this does not apply to her attitude as she 
described it above. We cannot deny the fact that her attitude is based on rational 
thoughts (reisei na shiko) which is quite unlikely for victims of indecent 
assault. 50 

49 Case of rape resulting in bodily injury & larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Taimuzu, No.796, 1 December 1992, pp.243. 



The judge's moderation of 'normal' victim behaviour on the basis of the relation between 

them, her age and history indicates that the judge considered as more important the facts 

that the woman was middle-aged, married and had two children (read sexually 

experienced), and that the power relationship between a university professor and his 

part-time research assistant is less persuasive than the defendant's conventional narrative. 

This culturally specific narrative was one of an employer's obligation to care for the 

general well-being of employees-demonstrated by putting his arms on her shoulders- 

although this familiarity with a female employee was seen by the judge to lack common 

sense (j6shiki). 

While the woman's failure to resist or escape has significantly contributed to the decision 

to acquit the defendant in a number of other sexual harassment cases (the Yokohama 

case is the most n~table)~'  there have been quite a few sexual harassment cases which 

have successfUlly introduced new arguments and the testimony of expert witnesses 

regarding patterns of behaviour involving a wide range of credible responses to sexual 

attacks. It is probably for this reason that Tsunoda attempted to contextualise End8's 

rape in terms of sexual harassment. Tsunoda attempts to articulate the inconsistencies 

and contradictions in conventional narratives of appropriate responses for women 

confronting a sexual attack. 

For victims of sexual harassment there are various ways to respond to the 
circumstances and the defendant. Acceptable criteria and patterns of victim 
behaviour have been structured not on the basis of victims' real behaviours but 
on the basis of surveys performed by men who are quite unlikely to become 
victims. The judge in the original trial states that it would be natural for her to 

50 (Akita Case) Compensation claim, Akita District Court, 1993 H5 (wa) No.516; Counter 
Compensation claim, 1994 H6 (wa) No.334, Judgment 6 January 1997, pp.49-50. 
51 For a discussion of this and other cases see, Allison Weatherfield, 'Amerikajin bengoshl no mita 
Nihon no sekushuaru harasumento (ge)' [An American Lawyer's Impressions of Sexual Harassment in 
Japan (Part 2)], Jurisuto, No.1080, 1 December 1995, pp.78-80. 



think of leaving as soon as possible [after the initial attack prior to the rape], but 
what is the foundation of this assumption? Perhaps it is that, because it is a 
male fantasy that women should be chaste, after being sexually attacked she 
should not fight back against the man but run away and avoid a hrther sexual 
attack. But at the same time it is said that women must fight back. 

It is not said that women should leave as soon as possible without a struggle. It 
is said that to judge if an incident was rape or not, the woman's resistance must 
be overpowered by violence or intimidation. This idea requires that women 
struggle to their full ability and it is only when there is evidence of this degree of 
violence or intimidation that it is accepted that the sexual behaviour was not 
consensual. Thus, while being attacked it is said that a woman must struggle 
with maximum force but then afterwards she must immediately run away 
without saying a word. If the woman does not leave then it is deemed that 
there was no sexual attack. So, should a woman under attack struggle or not? 
If she struggled with all her force while being attacked, it should not be 
unnatural for her to keep struggling afterwards and to ask for an apology as 
pndii] did.52 

In no other area of law is consent so disputed and the victim required to corroborate his 

or her allegation with additional evidence of resistance. The underlying rationale is that 

women fabricate such accounts to seek revenge.53 Such an argument therefore seeks to 

protect the heterosexual male from false charges by avenging women despite the lack of 

evidence that women are more likely to make false accusations of sexual assault 

compared to other crimes.54 

Exceptions to the Rule 

There are, however, exceptions to the patterns in judicial decisions regarding 'ts2ijci7 

(normal) and 'fishizen' (not natural) rape scenarios. Fukushima describes a 1972 case in 

which the defendant was found guilty of rape despite circumstances which might have 

52 Compensation Claim, Supreme Court, H8, No.492, Judgment 12 August 1996, p.60. 
53 According to feminist lawyers Tsunoda and Fukushima the myth that women make false complaints 
of sexual violence due to vengeance is commonly accepted in Japan as it is elsewhere and informs 
policing practices. Tsunoda, Sei no hbvitsugaku, p.32; Fukushima, Saiban no joseigaku, p.251. 
54 Tsunoda, Sei no hbritsugaku, p.32. 



been viewed as 'mitigating' his responsibility. In this case, a divorced woman with two 

young children who was working as a hostess and living with a man outside of marriage 

was caught shoplifting in a supermarket. The woman agreed to the store owner's 

proposal that she have sex with him in exchange for not pressing charges. As agreed, 

she contacted him two weeks later and arranged a time and place for sex. The defendant 

argued that the woman seduced him because she was a woman of easy virtue. However, 

this was rejected by the judge who accepted the story that when the owner of the store 

first demanded Y5000 and she did not have it, she became frightened thinking that if 

reported to the police, her husband would find out and give her a hard time, she might 

lose her children and go to jail. The judge determined that although the act of sexual 

intercourse appeared normal, his threats towards her made it psychologically impossible 

for the victim to resist, and the defendant took advantage of her.55 

This case and others such as Komatsu's case in particular demonstrate that it is possible 

to deviate from the dominant legal interpretations of rape. Judges are not totally 

constrained or bound by precedents or the putative standard of proof which requires that 

a woman's resistance must be overcome or made significantly difficult by the use of 

force. These cases and legal arguments point towards a space in which women's 

alternative stories of fear might be heard and challenges be made to the assumption that 

submission equates with consent. 

55 Fukwhima, Saiban no joseigaku, pp.254-257. 



The cases discussed in this chapter clearly indicate that consent is not the central issue of 

rape law as Koshi asserts.56 Both threats and verbal pleas to stop may be interpreted as 

important elements of the seduction script, and struggles as part of normal heterosexual 

sex. It is clear that under certain circumstances in 'simple' rape cases non-consent is 

registered only by physically resisting, although these may be the minority of cases 

coming before the courts, as suggested by Taniguchi. If the circumstances prior to the 

rape can be imagined as a context in which sex is a possibility, for example, a developing 

love affair, a social occasion in a bar or if the woman is construed as unchaste or drunk, 

it is more difficult to construct an alternative image of rape. As Martha Burt notes, the 

problems are 'compounded by the perception that any interaction between a man and a 

woman is potentially sexual', and thus the romantic narrative tends to displace women's 

accounts of rape.57 

Hegemonic Tales Of Heterosexuality 

Judges determine cases partly on the basis of their understandings of 'what makes sense7 

and in so doing they define and construct boundaries around the 'normal' (tsGj6) and the 

'unnatural' V;shzzen). The normal and the unnatural fbnction as guidelines as each 

contested point and inconsistency is accounted for and woven into the fabric of the 

judicial narrative concerning 'what really happened'. 

Legal discourse on rape in Japan is informed by constructions of (male) sexual desire as 

natural urges over which the male has little control. In Fujiwara's case, the judge found 

56 Koshi, The Japanese Legal Advisor. 
57 Martha R. Burt, 'Rape Myths', in Mary E. Odem and Jody Clay-Warner (eds) Confronting Rape and 



the defendant guilty because, although he had clearly understood that the woman was 

not consenting (he used considerable force), the defendant's awareness of her non- 

consent 'was too late and he could not restrain his sexual desire'." In the dominant 

discourse of rape, active sexual desire is a positive sign of healthy masculinity and 

therefore it is understandable, if not expected, of men to attempt to have sex with a 

woman particularly if she is regarded as provocative or an easy target. In Sasaki's case, 

the judge stated, 

it is not difficult to understand that he would attempt to have sex with her 
because young men have strong sexual desires ... but when she resisted he tried 
to finish using force and his behaviour is blameworthy, but this must be viewed 
in the context of the particular circumstances surrounding the incident [that is, 
that she 'invited' the attack].59 

And, the judge dismissed Takahashi's story of rape as incredible because the defendant 

did not have to rape her: 

according to [Takahashi's] testimony, while driving the defendant did not 
suggest sex saying only that he wanted to pick up a bag fiom his apartment, but 
when he saw her trying to escape he suddenly attacked her, pushed her into the 
car and forced her to have sexual intercourse. However, this is an unnatural 
situation because before going to the apartment they had talked about sex and 
played a game with sexual in nu en doe^.^' 

It was assumed that any healthy man could have determined she was already a willing 

participant to casual sex-all he had to do (and would have done) was ask. The notion 

of uncontrollable male sexuality which drives men's 'naturally' predatory behaviour 

Sexual Assault, Scholarly Resources, Wilmington, 1998, p. 130. 
58 Case of rape resulting in bodily injury & larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Taimuzu, No. 796, 1 December 1992, p.237. 
59 Case of attempted rape, Urawa District Court, 1987 SH62 (wa) No.1335, Judgment 3 October 1989, 
Hanrei JihG, No. 1337, 1 April 1990, p. 161. 

Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 150. 



holds considerable social currency and, as these cases illustrate, such arguments are 

frequently perpetuated in the courtroom. 

These arguments offer the defence counsel a number of useful strategies. A common 

defence is that any reasonable women should be aware that men are slaves to their sexual 

desires and should therefore take appropriate precautions. If they do not, then either 

they are at least partially to blame for neglecting to protect their honour and virtue, or, 

they wanted and therefore consented to sex. The first argument is more common. For 

example, the defence counsel in the following uncontested case used this argument as 

leverage for a lighter penalty-as a relevant mitigating circumstance: 

regarding the u n l a h l  behaviour, in this case, the defendant is guilty, however, 
people are not perfect and they have sexual desires. When a man or woman 
does not want to have sex they should maintain an appropriate environment to 
protect themselves from such desires especially if the woman lives alone.. . .The 
plaintiff should have known that the defendant was also the sort of person who 
might be overcome by sexual desires. Nevertheless.. .the plaintiff went to sleep 
in the same room [as the defendant]. Such action lacks prudence. This point 
should be seriously considered before determining the amount of 
compensation. 

Part of the success of the strategy of conceptualising sexuality as uncontrollable is 

achieved by invoking sympathy for the defendant who 'could not help himself. The 

Defence Counsel in Fujiwara's case appealed for sympathy for the defendant, 

constructed as a generally successful 'Casanova', because his failure in conquest in this 

particular incident resulted in confbsion: 'it is possible [the defendant] can pick up girls 

and when almost there she refused. This was a shock for him and we need to think 

about how he felt at the time'. The familiar 'no means yes' argument was raised to 

In this civil case for Compensation, the defendant was found gullty of rape and ordered to pay 
Y1,710,000 Compensation. Quoted in Fukushima Mizuho, Saiban no Joseigaku, p.270. 



summon a degree of empathy for this usually successfbl ordinary young man temporarily 

c o h s e d  by varying discordant signals. Although it was admitted that the defendant and 

his fiiend lied to get the woman to the love hotel, she had agreed to go to a family 

restaurant. The defendant therefore assumed that if she was so foolish or willing she 

would also have agreed to go to a love hotel and to have sex, 'so when she said stop, the 

defendant didn't think she really meant Similarly, in Nakajima's case the judge 

noted the defendant's 'gentle temperament (with absolutely no violent tendencies), 

peacefbl homelife, unsatisfactory sexual relationship with his wife and although this is 

not a cause of disharmony it cannot be denied he has a tendency to pursue women other 

than his wife'.63 The defence successfully delivered a story in which it became only 

natural to assume that the very normal defendant was afier sex due to difficulties with his 

wife and therefore the situation with Nakajima was about sex and not violence and rape. 

One of the fundamental problems for women attempting to explain their experiences in 

terms that make sense is that judges rarely differentiate between sex and rape in terms 

other than the degree of force and resistance involved. The conventional understanding 

is that both rape and sex are motivated by (male) sexual desire. However, feminist 

research and criminological studies of offenders convincingly argue that rape has less to 

do with serving sexual needs and more to do with the sexual expression of power and 

anger.64 Nicholas Groth and Jean Birnbaum forcefblly argue that: 

62 Case of rape resulting in bodily injury and larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Taimuzu, No. 796, 1 December 1992, p.248. 
63 Case of rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.36 1 1, Judgment 27 
March 1972, Hanrei Tairnuzu, No.283, January 1973, p.333. 
64 MacKinnon, Feminism Unmodijed, pp.85-92; Sue Lees, 'Judicial Rape', Women S Studies 
International Forum, Vo1.16, No. 1, 1993, pp. 11-36; A. Nicholas Groth and H. Jean Birnbaum, 'The 
Rapist: Motivations for Sexual Violence', in Sharon L. McCombie (ed.) The Rape Crisis Intervention 
Handbook: A Guide for Yictim Care, Plenum Press, New York, 1980; Ann Wolbert Burgess and Lynda 



To regard rape as an expression of sexual desire is not only an inaccurate notion' 
but an insidious assumption, for it often results in the shifting of the 
responsibility for the offence fiom the offender to the victim: if the assailant is 
sexually aroused and directs this arousal toward the victim, then it must be that 
she has deliberately or inadvertently stimulated this desire through her actions, 
style of dress, or some such other feature.65 

Moreover, when rape is conceptualised as an attack motivated by sexual desire the 

woman's sexual desirability becomes central to the understanding of that m~t iva t ion .~~ 

Woman functions as a mirror reflecting male desire and male subjectivity, but woman has 

no subject position in this arrangement; she is visible and relevant to the extent of the 

sexual value placed on her body. Duncan explains that 'innate urges' lose their 

explanatory power in situations where the victim is perceived to be undesirable: 'an urge 

for something constructed as sexually undesirable cannot be constructed as innate'.67 

To illustrate, in a case where a young man raped and killed a sixty seven year old 

woman, and the degree of his alcoholism was in question, the District Court judge stated 

that, 'if normal, a young person like the defendant, would not be interested in an old 

woman. He did not check to see if she was young or old.' Clarifying this point the High 

Court judge explained, 'it is possible the defendant had trouble visually focusing on the 

woman and so without verification of the woman's age he carried out sexual 

interco~rse ' .~~ The issue concerning sexual intercourse with an old (understood as 

sexually undesirable) woman was discussed as evidence of the seriousness of his 

alcoholism. The assumption was that a normal man would not desirelrape a sexless body 

Lytle Holmstrom, 'Rape Typology and the Coping Behaviour of Rape Victims', in Sharon L. McCombie 
(ed.) The Rape Crisis Intervention Handbook: A Guide for Ectim Care, Plenum Press, New York, 1980; 
Lloyd Vogelman, The Sexual Face of Violence: Rapists on Rape, Ravan Press, Johannesburg 1990. 
65 Groth and Birnbaum, 'The Rapist', p. 18. 
66 For a discussion of this issue in US trials see, Binder "'With more than Admiration he Admired", 
~p.265-299. 
67 Duncan, 'Law's Sexual Discipline', p.333. 

Case of rape resulting in death, murder, Tokyo High Court, 1981 SH56 (u) No.625, Judgment 25 



therefore the defendant was not driven by normal innate sexual desire. The boundary 

between normal and abnormal sexuality was thus constructed in terms of the male 

heterosexual subject.69 On this basis both judgments determined that the defendant 

suffered fiom a pathological level of alcoholism and was therefore not criminally liable. 

If uncontrollable frustrated sexual desires are perceived to be the motivation behind rape 

then rape must necessarily be conceived of as a sudden, explosive and violent 

occurrence. Quiet calculation and more unimpassioned coercive control are not easily 

integrated into the dominant trope of rape. Consequently, it is often found that women's 

experiences of rape which do not fit the tdj6 rape scenario 'sound strange7, do not 'add 

up' or are 'unnatural'. Atsumi7s case is illustrative of this point: 

They were together two and a half hours and if he had wanted to rape her there 
would be no need to take so long. Therefore, perhaps the situation was calm 
and thus not rape.'' 

The ramifications of ignoring the dimension of power in rape, that is, perceiving rape 

merely in terms of the forcefbl acquisition of sex driven by the search for male pleasure is 

also demonstrated in the judge's reconstruction of events in Takahashi's case: 

[Takahashi] stated that when the defendant tried to choke her, she vomited and 
immediately afterwards he raped her. However, if her testimony is correct, the 
smell in the car would be bad and it would be unnatural for him not to care 
about the smell and just rape her. According to the defendant's testimony, the 
car was new and belonged to his father and his claim that she vomited after 
having sex causing them to quarrel is more belie~able."~ 

January 1984, Hanrei JihG, No. 1125,21 October 1984, p. 166. 
69 Duncan, 'Law's Sexual Discipline', pp.326-252. 
70 Case of rape, Osaka District Court 1986 SH61 (wa) No.396, Judgment 20 February 1989, Hanrei 
Taimuzu, No.700, 1 September 1989, p.276. 
71 Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 151. 



Under 'normal' circumstances of sexual intercourse a particular act or conversation---or 

in this case response to a bad smell-may evoke a conventional pattern of behaviour. 

Yet the response may acquire a different significance under conditions in which the 

exercise of power, rather than the gratification of sexual desire, is paramount. Similarly, 

it 'makes sense' within the 'woman as rational (masculine) actor model' for a woman to 

fight off her attacker, attempt to escape and make an immediate complaint when rape is 

constructed as a sudden attack by a stranger. However, this is not the typical scenario; 

this kind of attack occurs only in a minority of cases. Groth and Birnbaum argue that 

there are three basic patterns of rape and while some rapists may be deterred by 

resistance others may be excited by such responses possibly endangering the woman's 

life. The three patterns of rape are: 

(1) the anger rape, in which sexuality becomes a hostile act; (2) the power 
rape, in which sexuality becomes an expression of conquest; and ( 3 )  the sadistic 
rape, in which anger and power become er~ticised.'~ 

The patterns of rape outlined by (30th and Birnbaum indicate an array of motivations 

and rape behaviours which complicate simplistic conceptions of rape based on the 

stereotypic scenario of a sudden, physically brutal attack. The recognition of different 

types of rape and rapist also complicates the expectation and wisdom that women must 

necessarily respond by screaming, attempt to escape and physically struggle. Groth and 

Cohen's study of convicted rapists found that in response to a question about the way 

they reacted to their victim's resistance, one rapist replied 'When my victim screamed, I 

ran' while another explained, 'When my victim screamed, I cut her thr~at ' . '~  The 

different motivations for rape problematise Sharon Marcus's argument that women 

'' Groth and Birnbaum, 'The Rapist', p.2 1. 
73 A.N. Groth and M.L. Cohen, 'Aggressive sexual offenders: diagnosis and treatment', in A.W. 



should resist the victim status into which women are socialised by fighting back. 

Marcus's proposition that women learn to be vulnerable and passive and therefore this 

can be changed is important in terms of formulating a transformative politics for women. 

However, the 'fight back' solution Marcus proposes may not only endanger the lives of 

some women but it also reinforces the stereotype that rape is frequently impossible if a 

woman struggles hard enough. Marcus's proposal therefore has limited political 

purchase.74 While there are many credible reasons, as Marcus suggests, to move beyond 

the law and think about how to become agents for change outside existing social 

institutions, it is also necessary to subject the law to close scrutiny and to draw attention 

to the ways in which it constructs particular 'realities' and excludes women's voices. 

Conclusion 

One of the central arguments of this thesis is that sex and sexuality are socially 

constructed categories and that the law plays a significant role in that construction. The 

force-resistance requirement constructs and reinforces dominant notions of 

heterosexuality which position the male as actor/sexual initiator and the female as passive 

object of male sexual desire and pleasure. An autonomous or independent female 

subjectivity and sexuality is thus rendered invisible, perhaps unimaginable. Legal 

discourse legitimises a construction of heterosexuality based on a natural masculine 

sexual desire which is uncontrollable and a construction of (hetero)sexual intercourse 

which involves a degree of violence. These constructions serve to normalise violence 

against women under certain conditions and privilege the defendant's subject position. 

Burgess and A. Lazare, Community Mental Health: Target Populations, N.J. Prentice Hall, Englewood 
Cliffs, 1976, p.222, quoted in Adler, Rape on Trial, p. 114. 



While space is created for expanding his power to define events, the space in which 

women can tell their stories is simultaneously contracted. Carol Smart describes this 

process in terms of a celebration of heterosexuality: 

The rape trial is a process of disqualification and celebration. It disqualifies 
women's experience of sexual abuse ... the very spectacle of the woman's 
account and the pornographic narrative she must relate draws the rape trial 
firmly into the realms of uncertainty and doubt .... But at the same time it 
celebrates so-called natural heterosexuali ty.... Being a sexual predator is 
regarded as normal, even desirable, for men. Sexualising all women is equally 
regarded as natural; pressing a woman until she submits is regarded as a natural, 
pleasurable phallocentric pastime.75 

The subject of rape is the masculine subject not merely in the obvious terms of an 

individual rapist on trial, but more significantly as the subject of the discourse defining 

the parameters of that trial, the law of rape.76 The legal definition of rape, for example, 

clearly exposes the privileging of the masculine and the concomitant exclusion of female 

subjectivity. Rape, narrowly defined in terms of the penetration of the vagina by the 

penis privileges the penis and the male experience of heterosexual sex. The sexual 

violation of other parts of a woman's body or the insertion of objects other than the 

penis are excluded from the legal definition of rape even though they may be experienced 

in terms no different from or no less abusive than forced penile-vagina penetration. 

These acts may be prosecuted under Article 176 relating to kydsei waisetsu, but this 

crime is regarded as less serious than rape (Article 177) as indicated by the sentence (see 

Appendix 1). The Japanese law of rape silences women's alternative experiences of 

violation which they themselves may or may not define as rape but which are recognised 

as such by both Japanese feminists and legal systems in other countries which have 

74 Marcus, 'Fighting Bodies, Fighting Words'. 
75 Smart, 'Law's Truth/women's experience', p. 18. 
76 Sheila Duncan: "'Disrupting the Surface of Order and Innocence": Towards a Theory of Sexuality and 
the Law', Feminist Legal Studies, Vo1.2, No. 1, 1994, p.15. 



attempted to broaden the legal definition of rape in order to make it more inclusive: The 

narrowness of the Japanese definition, excluding anal or oral sex and penetration by 

anything other than a penis, stems from masculine interests in women's reproduction as 

outlined in Burgess-Jackson's conceptualisation of the conservative or trespass theory of 

rape.77 It is the heterosexual male subject and his interests that are privileged and being 

protected. 

But ths problem lies deeper than the issue of definition, although the constraints of 

language on subversive attempts to establish new meaning are far from insignificant. 

Making the definition of rape more inclusive would undoubtedly serve the interests of 

victim-survivors of sexual assaults by validating at least some of their injuries presently 

unrecognised and by sending at least a symbolic message of support. However, the 

experience of other countries which have implemented various rape reform laws provide 

overwhelming support for the argument that legal reforms are not solutions to rape. It 

is, as many feminists claim, fbtile to look to the law for solutions while the discourse of 

law remains masculine.78 It is therefore necessary to interrogate the maleness of the law 

and deconstruct its means to power, one form being its claim to universality and 

objectivity which serves to deny the gendered (masculine) subject position from which it 

speaks. 

77 Burgess-Jackson, Rape, pp.44-49. 
78 Smart, Feminism and the Power of the Law. 



CHAPTER SIX 

Fushizen Rape 11: Unnatural Circumstances and Suspicious 
Behaviours 

According to conventional Japanese legal wisdom it is necessary to consider any 

mistakes made by victims of sexual assaults because, as Taniguchi argues, 

victims themselves may easily respond to the 'criminal's seductions' (hannin no 
sasoi) and create opportunities for crime, or even though victims could easily 
escape they do not seriously attempt to do so. It may be said that a sex crime is 
an extension of sex play (momoiro yugi) and for this reason defence lawyers say 
that when it comes to fighting cases in court, rape cases focusing on the 
question of consent are the easiest to win.' 

The limited construction of rape as a sexual act, and a means to sexual gratification 

indicated in the quotation assumes that rape is a spontaneous acting on or response to 

sexual urges which may be aroused by provocative women. From an early age, girls are 

taught that it is their responsibility to protect themselves from these volatile urges over 

which men have little control and thus if a woman fails to do so then she may well be 

blameworthy to the extent that she was negligent. The focus of the trial in Japan thus 

shifts from the defendant to the woman and much emphasis is placed on her conduct. 

In Japan, like other countries, only certain kinds of women are deemed rapable and 

defendants are more likely to be acquitted when their victims are notably discredited 

during the trial.2 The following analysis of cases reveals that the conservative theory of 

rape underlying many of the 'fszi,jo '̂ rape stock stories constructed in Japanese courts 

make it difficult for women--even those who believe they conform to dominant images 

1 Taniguchi, 'Giikanzai ni okeru Mkd, ky6haku no teido', p.6. 
For an analysis of rape mythologies which designate some women 'less rapable' than others in 

Australia see, Gender Bias and the Law Project, Heroines of Fortitude. See also Adler, Rape on Trial, 
p. 106. For a discussion of rape myths more generally see Burt, 'Rape Myths', pp. 130-136. 



of the blameless, sexually innocent victim-to tell their stories of rape in court and have 

them believed. 

Stories of sexual assault are assessed and evaluated according to a number of particular 

standards or benchmarks which are assumed to be valid indicators of truth and 

blameworthiness. The primary markers of truth are: the strong physical resistance of the 

woman, as discussed in the previous chapter; the purity of the woman, primarily assessed 

in terms of sexual inexperience; evidence of significant shock and distress; promptness in 

reporting the sexual attack; and a consistent, comprehensive and clear description of 

events before, during and after the sexual assault. These markers of truth, however, are 

mediated by the stock stories of 'tslj6' rape. In other words, they take on particular 

significance and meaning in cases of 'fushzzen' rape in which corroborating evidence is 

minimal. In such cases, the legal argument is not merely concerned with the question of 

whether the woman consented to sex or not. In order to adjudicate and sentence 

'appropriately7, the moral blameworthiness of the woman must be interrogated and 

considered. If her character or conduct was such that she is found to be partially 

responsible for her sexual attack, conventional legal wisdom asserts that the defendant 

should receive a degree of leniency in accordance with the extent of her 

blameworthiness. In other words, men may be relieved of their responsibility for rape to 

the extent that women are construed as 'precipitating' the attack. Legal discourse thus 

legitimises and perpetuates the idea that a woman may 'ask7 to be raped and likewise 

deserve to be punished. The  primary markers of blameworthiness used to evaluate 

women's credibility and worthiness of legal protection are: consenting to go to the site 

where the offence took place; consuming alcohol; previous sexual experience; and 

provocative behaviour, language and clothing. 

This chapter focuses on the way in which judgments consider these standards of truth 

and blameworthiness to produce what Sheila Duncan refers to as 'mythological 



constructions of woman as Other'. She describes these mythological female figures as 

the virgin whose purity and innocence serves as a standard by which all women must be 

assessed; the fallen angel who regrets the loss of her virginity; the vindictive woman who 

seeks revenge by making false allegations of sexual assault; and the provocative woman 

whose character and behaviour determine that she deserved or asked for what she got- 

her The individual woman's identity is displaced by these imaginary figures 

and her story is thus silenced and excluded. 

Purity And Innocence 

Her innocent appearance in court and subdued dress at the time of the incident 
and the fact that it was a quiet residential area ... also support that she was 
forced to go to his apartment. And although it was argued that if she had been 
unwilling to go she would have resisted more than she did it must be considered 
that she was approached by a black man speaking broken Japanese.. . she cannot 
be blamed. It is possible she was too scared and shocked to resist, and she was 
only 20 years old. It is true her evidence is not entirely consistent.. . but it also 
shows she sometimes acts compulsively ... It is unlikely that a woman would go 
to a man's apartment after just meeting him although of course there are some 
women who act like that, but it is quite rare and it is hard to acknowledge that 
the victim is that sort of woman.. ..the victim who is a young innocent woman.. . 
The defendant is sentenced to one year and two months with forced labour4 

Like the High Court judgment in Atsumi's case which 'forgave' or understood the young 

woman's 'rashness' in light of material evidence conclusively establishing that the 

defendant was the rapist, the judgment in the above indecent assault case found the basis 

for understanding the woman's 'compulsiveness' and 'inconsistencies' in the form of the 

black man. In essence, his 'foreignness', particularly his 'blackness' constituted material 

evidence of the likelihood of her fear. The racist sub-text informing the judgment 

suggests that in Japan the very presence of a black man is perceived to be threatening. 

' Duncan, "'Disrupting the Surface of Order and Innocence"', p. 16. 
4 This quote was transcribed from the English translation of the judgment presented in the court. 
Courtroom observation, Case of Indecent Assault, Tokyo District Court, Judgment 18 July 1997. 



Had the man been a young Japanese male acquaintance, would the judgment have been 

the same? Would more be made of her 'inconsistencies' and her apparent lack of 

resistance? This would probably be so, on the basis of the other cases we have 

examined. Just as the above judgment makes it clear that a good woman or innocent 

victim does not visit a man's apartment especially on first meeting, the following 

quotations fiom judgments in other sexual assault cases indicate the seriousness with 

which chaste women are to be protected and ' td j6  ' rape viewed. 

In Case 5: 

the defendant is to be sentenced to ten years imprisonment .... the victim was 
pure (seijun) and had very little social experience .... The crime is outrageously 
shameful and vicious. She lost her virginity and even afterwards he disrespected 
her chastity (teiso) several times5 

In Case 2: 

the defendant committed these terrible crimes .... He just selected young girls he 
liked and forced his way into their apartments ... In all cases, the victims were 
unmarried young women ... at no point had any of the victims made a mistake, 
and the fear, psychological humiliation and physical assaults inflicted on the 
victims is ~nfathomable.~ 

And in a case of robbery and attempted rape: 

Because the victim was a virgin who lived alone and the fear and humiliation 
inflicted on her as a result of the criminal act in this case will not be forgotten 
for the rest of her life, the psychological pain she suffered is unfathomable 
and ... the criminal circumstances are indeed disgraceful and it must be said that 
the defendant's criminal responsibility is grave7 

5 Case of quasi-rape, constructive compulsory-indecent assault, Tokyo District Court, 1986 SH61 (wa) 
No.233, Judgment 15 April 1987, Hanrei JihG, No. 1304, 11 May 1989, p.150. 
6 Case of rape resulting in bodily injury, attempted rape, indecent assault, escape, attempted indecent 
assault, Sapporo District Court, 1993 H5 (wa) No.336, H5 (wa) No. 11 1, H5 (wa) No.596, H5 (wa) 
No.658, Judgment 14 March 1994, Hanrei Taimuzu, No. 868, 1 April 1995, pp.296-303. 
7 The defendant's appeal that the sentence of 5 years imprisonment was too severe was rejected in the 
High Court. Case of Break and entry, robbery and attempted rape, Tokyo High Court, 1993 H5 (u) 
No.507, Hanrei JhG, No. 1495, 11 August 1994, p. 146. 



The very fact that the victim's virginity or innocence is mentioned suggests that the ;rape 

of a virgin is considered particularly hannfUl and more serious than the rape of a sexually 

experienced woman, conforming to the opinion that the principle to be protected by rape 

law is female chastity rather than women's sexual autonomy or freedom. The 'ideal' 

rape victim in Japan as elsewhere is configured as a blameless, young, sexually desirable 

yet virginal woman violated by a stranger in a public place. Right from the start of her 

legal battle, End6 was made aware by her initial lawyer that she had to counter this 

image of the ideal victim but that the likelihood of success was negligible. According to 

End6, her lawyer advised that, 

no one would believe me because I have five children, meaning that I have much 
experience in the sexual area. I was told that if I was a young girl people would 
believe me but with five children no-one would.8 

As mentioned, Japanese cases are consistent with much of the English-language feminist 

research which has found that legal systems consistently divide women into categories of 

those who are rapable and those who are not and that the punishment of violent men is 

justified to the extent that women are deemed worthy of trust and protection. One of the 

primary determining factors of such decisions is (lack of) sexual experience. However, 

the adjudication of a woman's sexual innocence often depends on the context in which 

the sexual assault took place. In the 'tsiij6' rape scenario the court is unlikely to have 

difficulty accepting a woman's status as virgin. However, in the tfushizen' rape scenario 

which could be imagined as a story of romance a young virgin may well be constructed 

as seductress or liar and therefore blameworthy. The following statement by the judge in 

Nakajima's case illustrates the difficulty of establishing 'virginity or innocence once the 

woman admits sexual assault: 



Although [Nakajima] claims she was a virgin ... we can only assume she has had 
sexual experiences because she was not particularly upset about the kissing and 
petting. If she was a virgin this would have frightened her. Alternatively we 
could assume that she was curious about sex and therefore accepted the 
defendant's behaviour .... If she was really a virgin when she saw the danger to 
her life and body she would not care about either her clothes [being cut up] or 
being kept until morning.9 

mna Puren argues that the diiculty women have in claiming sexual innocence following 

a sexual assault is the result of a 'hegemonic phantasy ... which effectively produces and 

controls the signification of 'woman' in the heterosexual economy generally, and in the 

discursively proximate regimes of romance and rape in particular'.1° She explains that 

the intact hymen 'codes the female subject as "respectable and legitimate" and the 

"potential producer of true statements"' while the broken hymen signifies deception and 

'disqualifi[cation] from that group of bodies which can signifL as injured'. l1 In 'fishizen' 

rape cases women's accounts of sexual violence are consistently distrusted or dismissed 

and their harm trivialised.12 The reason, Puren explains, is that the close correlation 

between narratives of romance and rape facilitate the apparent ease with which women's 

stories of rape can be turned into tales of seduction and romance. The hndamental link 

or 'hinge' between the discourses of rape and romance is the lexical signifier 'no'. 

Drawing on Patricia Parker's definition of romance as 'that mode or tendency which 

remains on the threshold before a desired end', Puren argues that, 'that threshold in the 

romantic economy' is sustained through resistance-through the 'no'. A woman must 

continue to say 'no' to maintain the romance and to affirm her respectability or 

'hymeneal' integrity but at the same time she 'must always have as a signified, a desiring 

[and thus 'culpable'] body7.13 Woman in the romantic narrative is scripted as wanting 

Interview with End6, 10 December 1996. 
9 Case of Rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.3611, Judgment 27 
March 1972, Hanrei Taimuzu, No.238, January 1973, p.336. 
l o  Puren, 'Hymeneal Acts', p. 15. 
I '  ibid, pp.16-17. 
l 2  Adler, Rape on Trial; Edwards and Heenan, 'Rape Trials in Victoria', pp.2133-236; Estrich, Real 
Rape. 
l 3  Puren, 'Hymeneal Acts', p.21. 



sex but necessarily says 'no' and thus she is also scripted as deceithl: her 'no7 really 

meaning 'yes'. 

The romantic narrative seriously problematises the situation for women alleging rape. 

The moment an allegation of rape is made the woman is signified as having a .broken 

hymen and therefore potentially deceithl. Her privilege to trutffilness and protection is 

therefore at least temporarily withheld. The body of the woman claiming innocence in 

terms of virginal status becomes suspect. She is situated with all sexually experienced 

women who are suspected of inherent untrutffilness and therefore her account of rape 

must be subjected to particular scrutiny. Moreover, she must tell a story about a sexual 

encounter, providing graphic details of which body parts were where and when. The 

story has resonances with narratives designed to sexually titillate and give pleasure, those 

14 found in soft-porn, romance novels and tabloid newspaper stories. She must tell the 

story in person, her body exposed to the imaginative exercise of others who attempt to 

reconstruct the sexual scenario. Her body becomes necessarily and unavoidably 

sexualised as it 'brings the story to life'. However, if her story arouses she loses 

credibility: her story will sound less like rape than a 'standard sexual fantasy' which, 

Carol Smart explains, constitutes 'the imagined substance of other people's sex livesy- 

plausible because they hold such wide social currency.I5 In such cases the court must 

distinguish between the 'no' of rape and the 'no' of romance, sexual fantasy or 

pornography. 

If the romantic narrative renders sexually experienced women as untrustworthy, or 

inherently suspect, then how do women construct persuasive narratives of rape? What 

specific constraints do they face and what strategies are employed to counteract them? 

The remaining sections of this chapter focus on those constraints in terms of the 

restrictive standards by which women's character, conduct and stories of sexual assault 

l 4  Smart, Feminism and the Power of Law, pp.39-40. 
15 Smart, 'Law's Truth/ women's experience', p. 17. 



are assessed and evaluated. The following chapter analyses the legal strategies and 

counternarratives of women attempting to assert both truthfulness and their experiences 

of sexual assault. 

Evidence Of Significant Shock 

According to conventional understandings, the shock or trauma of sexual assault must be 

so significant that a woman would be too distressed to continue her normal daily habits 

such as going to work or school. Komatsu's story, for example, could be imagined 

partly because 'after the incident she became destructive, tried to commit suicide, ran 

away from home, and experienced a change in her personality which indicates significant 

damage mentally and physically'. The prosecution in Takahashi's case also attempted to 

use the argument that failure to go to work indicated distress caused by the rape, 

however, in this case it was found to be less convincing. Similarly, in the Sapporo sexual 

harassment case16 the woman attempted to advance the argument that she responded to 

the sexual harassment in a socially recognisable way: due to the shock and distress 

caused by the attack in the morning she left work in the middle of the day and did not 

return to work on the following day. However, the defence attempted (unsuccessfiilly) 

to manipulate this argument stating that the woman was an irresponsible and deceitful 

worker and that her failing to go to work was merely part of a pattern of negligence: 

'Whenever something she didn't like happened she abandoned responsibility and went 

home or didn't come to work without notice. .. The plaintiff made up sexual harassment 

stories to hide this and her claims cannot be t ru~ted ' . '~  

16 however, a woman does not demonstrate familiar signs of psychological disturbance 

and goes to work the following day, that is, if she does not conform to social 'norms' for 

'' Following the convention in Japanese feminist writing I refer to the sexual harassment cases by the 
name of the regional court in which they were heard. 
17 (Sapporo Case) Compensation claim, Asahikawa District Court, 1992 H4 (wa) No.296, H5 (wa) 



female victim responses this may be used against her as evidence that she is fabricating a 

story. In the Kanazawa sexual harassment case, the judge found it 'unnatural' that the 

woman went to work the day after she was indecently assa~lted. '~ Similarly, in the 

Kumamoto sexual harassment case the defence argued that the plaintiff, a professional 

sportswoman, 

never skipped training and from [her coach's] point of view there was nothing 
wrong with her attitude meaning that she was working and training normally. 
After rape it takes time to recover from the shock and therefore, the fact that 
she could live normally from the next day on indicates that she was not raped.19 

The defence argument failed to convince the judge in this case despite the defence's 

'avenging woman scorned in love' narrative and the fact that on the night of the rape she 

was drunk and could not resist, that she failed to report the incident and continued to 

have sexual relations with the defendant for three years. In contrast, the defence 

strategy, emphasising the failure to conform to normative modes of response to a sexual 

attack as evidence of deceitfblness, was more persuasive in End6's case. 

In the cross-examination of End6 in the first trial the defence stressed the 'unnaturalness' 

of the fact that End6 returned to work on the following day after she was raped and 

inferred that this was evidence that she was not therefore distressed and therefore had 

not been raped. The judge also asked her if she had missed work or amved late 

following previous occasions when the defendant had allegedly sexually harassed her. 

Although she replied that she had, on fbrther questioning she could not provide specific 

dates. Not only does this conventional expectation that women do not return to work 

&er being sexually attacked constrain or limit alternative responses to sexual violations, 

No.28, Judgment 18 March 1997 (Judgment transcript). 
18 (Kanazawa case) Compensation claim, Nagoya High Court, Kanazawa Branch 1994 H6 (ne) No.98; 
H6 (ne) No. 103, Judgment 30 October 1996 (Judgment transcript). 
19 (Kumamoto Case) Compensation claim, Kumamoto District Court, 1996 H8 (wa) No. 1178, Judgment 



but it serves to deny women a Eully-fledged worker identity. This case suggests that 

women's sexuality precedes their position as workers. Part-time married women 

workers in particular are frequently constructed as idle pleasure seekers who work for 

amusement-an argument put forward by End8's boss, the defendant. He asked why 

End6 worked for so little money and suggested that she was merely looking for some 

fbn, a diversion (or 'a good time'). This argument was forcefblly countered (but 

unsuccessEu1) in End6's Supreme Court Appeal. Tsunoda's strategy was to invoke the 

single male standard as a rule to argue women's sameness to men and therefore the 

necessity of equal treatment thus situating End8 as worker (gender neutral) first and 

foremost in order to emphasise the reasonableness of End8's actions. 

Many women come to work after experiencing physical or emotional hurt as a 
result of sexual discrimination. If they do not they may lose their income and 
job which would mean a double violation of their human rights. Similarly, men 
who are unreasonably harassed at work by their superiors still go to work the 
next day. Furthermore, it is important to recognise that no-one would argue 
that because a male worker went to work the day aRer being harassed that the 
unreasonable treatment against him could not have occurred. The original 
decision suggests that only women should stay home if they are hurt and that it 
can be assumed that an offence did not take place if a woman returns to work 
after being harassed. Such ideas are based on the notion only existing in the 
male imagination that women are housewives not proper workers, and thus the 
decision ignores the reality of working women's lives.*' 

The strength of the 'male imagination' should not be underestimated. End6's case 

clearly indicates that narratives which do not conform to the dominant stock stories (and 

in the legal context these are male stories) have little chance of finding a register for 

'truth'. 

25 June 1997 (Judgment transcript). 
20 Compensation claim, Supreme Court, 12 August 1996, No.492, p.12. 



Promptness Of Reporting The Incident 

Many women do not report a sexual assault immediately or do not report at all for a 

variety of reasons. These reasons or at least some of them are acknowledged by the 

court and therefore failure to file an immediate report cannot formally be considered 

evidence of untruth or lack of credibility. However, the fact that this issue is raised at all 

suggests that the promptness of the complaint is regarded as a significant marker of 

truth despite any following comments by the judge to the contrary. The expectation is 

that the horror of a sexual assault is so unimaginably traumatic that a 'genuine' victim 

would report the attack immediately to the police or seek medical attention and 

supporting documentation. An early complaint therefore suggests that the woman's 

response is consistent with truthfulness, but as the following cases indicate, only in the 

context of supporting evidence. 

It was noted that Sasaki made an immediate complaint and this fact, in addition to 

evidence of violence and her resistance, resulted in a conviction despite much emphasis 

on her immoral character and reckless behaviour. Early complaints in the cases of 

Nakajima, Matsumoto and Atsumi were mentioned in the judge's narrative of events but 

no weight was accorded to this aspect. In Takeda and Fujiwara's cases it was noted that 

their fathers first reported the rape to the police. Surprisingly, although End8 filed a 

complaint the day before the six month time limit in which it is possible to report rape 

was due to expire, there was no discussion of this point in any of the trials. However, in 

the High Court appeal trial in particular the defence attempted to suggest. that she was 

deceitful and untrustworthy because she did not immediately contide in her husband. 

According to End8, 

they asked why I didn't tell my husband and it was true that I didn't. I caught a 
sexually transmitted disease.. .that's when my husband realised something had 
happened, but in the court they argued that it was strange that I couldn't talk 



about it with my husband saying, 'you had to hide something from him' .... The 
judge at the trial said that it was normal to speak about something like this with 
one's husband so they couldn't understand the difficulty I had in speaking with 
my husband ... no-one at the court could understand this difficulty in talking 
about it. They just felt that rape was the same as other crimes like robbery.2' 

Although EndB's failure to make an early police report was not raised in court, it was 

raised at the pre-trial stage by the prosecutor who rejected her case. According to End6, 

the prosecutor argued that she made a false accusation in order to defend her muddied 

reputation.22 

Similarly, failure to make a prompt report was considered relevant or persuasive enough 

to mention in Takahashi and Fujiwara's cases and in three sexual harassment cases 

(Akita, Kyoto and Kumamoto) to suggest that the women were fabricating stories for 

either vindictive purposes or to absolve themselves of guilt and blameworthiness. In 

Takahashi's case, the judge noted that in addition to taking one month before filing a 

complaint with the police (although this was followed by a statement that failure to make 

an immediate complaint cannot be used as evidence of a false report), emphasis was also 

placed on the fact that 'time passed before going to a hospital' (three days) and that she 

did so only at a friend's suggestion, inferring that Takahashi did not go on her own 

initiative which would indicate a state of distress. This point was placed in the context of 

the fact that Takahashi took the clothes she was wearing at the time of the incident to the 

dry cleaners (she had vomited and although it is likely her clothes would have been soiled 

this was not mentioned as a reason for understanding her action). These points 

:ombined were constructed to represent a woman who deliberately lied and destroyed 

vital evidence in order to make a false accusation. The judge stated, 

21 Interview with End6, 10 December 1996. 
22 Interview with End6, 10 December 1996. 



if she had really wanted to report the defendant she would have gone to the 
hospital sooner ... and although clothes worn at the time are an important piece 
of evidence she took them to the cleaners, so it appears she did not plan to file a 
report.n 

The judgment suggests that while women are not compelled to make an immediate 

complaint a 'genuine' victim has at least the intention to do so. In other words, filing an 

early complaint is the only rational response to a sexual attack and therefore suspicion is 

incurred if she does not. Summing up, the judge states his position more clearly: 'no 

good reason can be found in [Takahashi's] explanation for taking considerable time to 

report the incident to the police'.24 

In line with the 'Experimentalist' explanations of judicial decision-making, when the 

defendant is found not guilty, the onus is then on the judge to provide a rationale (or 

construct a narrative) which explains why the woman filed a police report. In 

Takahashi's case, the judge constructed an image of a humiliated woman trapped into 

covering up her indiscretion: 

it is possible that she felt bad, her pride wounded and she felt humiliated 
because afier sexual intercourse took place, according to the defendant's 
testimony, he was angry with her because she vomited and he dropped her off 
only afier she appealed to him to do so. Considering [Takahashi's] character it 
is natural for her to tell her friends about her anger but it would have been 
humiliating to admit she had consented to sex. In truth, she was probably very 
drunk, had some memory and used the little she had to make up a story. She 
wanted to pressure the defendant into apologising but he did not and so when 
her friend suggested she file a report she felt she had no alternative but to do 

25 SO. 

23 Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 152. 
24 ibid., p. 152. 
2s . ibid., p. 153. 



Similarly, the judge determined that in the three days it took Fujiwara to lodge a formal 

complaint 'she made up a story because she was very upset, but after the event she 

calmed down and tried to make up a story to her advantage'.26 According to the judge, 

Menvards pujiwara] went to the police but it is necessary to consider how 
and when she went. She did not go on the same day. She telephoned her 
mother and went to the hospital but she did not ask the hospital for the papers 
regarding the extent of her injuries.. . she filed a written complaint three days 
later. Even though in ordinary cases many rape victims are too embarrassed to 
go to the police, they go soon afler the event, but in this case her father went 
the following day and she went the day aRer that. This is a problem (tokui nu 
kei) and perhaps she made a serious mistake (jzidai nu ochido) in going to the 
hotel ... with two strange men, engaged in foreplay and she had to account for 
her injuries. So when her father asked what happened, she could not tell the 
truth about consenting to go to the hotel so she told a story in which she was 
totally innocent. On hearing this story her father went to the police and thus it 
became difficult for her to admit the truth or to change her story. And in the 
three days before filing the written complaint she had time to make up a story in 
which she was blameless.27 

The judge imagined a woman who agreed to go to the hotel due to her unstable 

psychological state at the time, but when the defendant tried to penetrate she 

instinctively closed her legs which was 'very natural behaviour because she was scared 

and then she came to herself and realised she had made a mistake. Her psychological 

state changed so it was not a black and white ~i tuat ion ' .~~ In other words, her 

blameworthiness to some extent absolved the defendants' conduct and was used as a 

reason to mitigate the defendants' sentence. 

Takahashi and Fujiwara's cases indicate that young women claiming virginal status who 

make 'false' accusations in rape cases are constructed as humiliated women who must lie 

to cover up their loss of virtue-and this is quite understandable if not expected 

(especially given the importance placed on female chastity). Women who lay 'false' 

26 Case of rape resulting in bodily injury & larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Tairnum, No. 796, 1 December 1992, p.245. 
27 ibid., p.242. 



claims of sexual harassment are more likely to be constructed as bitter women full of 

vengeance. In the Akita sexual harassment case, the defence argued that 'it is normal for 

the victim who could escape to ask the person to leave, or to file an accusation against 

him immediately afterwards. The plaintiff states that she did not do or say anything like 

that and that such a response is not normal for victims of indecent a~sault'.~' Similarly, 

in the Kyoto sexual harassment case the defence emphasised that the sexual relationship 

between the plaintiff and her boss continued for seven years and the accusation was 

made five years after her resignation. The defence argued it would be 'normal' 

(keikensoku) to make an accusation much sooner.30 In the Kumamoto sexual harassment 

case involving an initial allegation of rape followed by a forced sexual relationship lasting 

three years, the defence also argued that it was months before she first spoke of the 

incident to anyone and, 

it has taken about three years since the day of the rape to file a complaint 
against the defendant. It is doubthl that such a thing is possible. Our 
assumption is that she started to resent the defendant because she had to stop 
seeing him and stop the relationship in which she was a willing participant.31 

The fact that a report of rape must be made within six months fails to acknowledge the 

variety of reasons preventing women from filing an early report and excludes such cases 

fiom coming to a criminal trial.32 Moreover, the cases in this sample indicate that 

although a woman is not required to file a complaint immediately after the attack, despite 

judicial comments to the contrary, this issue is regarded as a marker if not evidence of 

truthfulness. It is probable that if the case does not approximate fsiij6 standards in other 

28 ibid., p.245. 
29 (Akita case) Compensation claim, Akita District Court, 1993 H5 (wa) No.5 16; Counter Compensation 
claim, 1994 H6 (wa) No.334, Judgment 6 January 1997. 
30 (Kyoto case) Compensation claim, Kyoto District Court, 1994 H6 (wa) No.2996, Judgment 27 March 
1997 (Judgment transcript). 
31 (Kumamoto case) Compensation claim, Kumamoto District Court, 1996 H8 (wa) No. 1178, Judgment 
25 June 1997 (Judgment transcript). 
32 It is likely that this requirement will be revoked in the near future. 



aspects failure to file an immediate complaint will be taken into consideration and used 

against the woman. While failure to conform to 'proper' victim behaviour is likely to 

prompt a negative judicial response in criminal cases generally, in the case of rape this is 

compounded by the very limited and pervasive perception of 'appropriate' victim 

responses to rape and the dominant rape script. 

Comprehensive, Consistent And Clear Accounts 

Another hndamental marker of truth is the ability to provide a consistent detailed 

account of the incident. For example, in one case the judge confers truth on the 

complainant's story of rape because, 'from the very beginning, [the complainant] 

repeated a consistent and clear statement of events ... especially given its consistency, 

details and clarity we cannot deny the reliability of [her] ~tatement ' .~~ Consistency and 

clarity are particularly important in sexual assault cases because it is assumed that 

horrific events are inevitably and indelibly marked in one's memory. Thus Tsunoda's 

Supreme Court appeal emphasised End6's consistent account of the actual rape, 'in such 

detail it is difficult to imagine creating such a scenario in the mind ... and that in the 

position she describes [a kiss which the defendant claimed to have taken place] would be 

impossible7. 34 

However, in certain cases the usual emphasis on consistency and clarity may be 

overlooked: in case 4 involving the rape of a twelve year old girl by three US marines, 

the judge stated that, 'after the first rape the girl was understandably confbsed and hurt 

so although she cannot clearly remember if [the defendant] hit her, this does not 

33 Case of rape resulting in bodily injury, Kumamoto District Court, 1983 SH58 (ta) No.1, Judgment 
3 lJanuary 1989, Hanrei JihG, No. 1312, 1 August 1989, p. 160. 



constitute evidence that he did In this clear case of 'tszijd ' rape, the requirement 

of a consistent story and clear memory is thus mitigated by the circumstances including 

her very young age and the fact that there were three foreign black defendants. 

In contrast with case 4, most trials placed a lot of emphasis on women's inconsistent 

accounts of 'what happened'. The judge reasoned that Fujiwara fabricated a story about 

not consenting to go to the hotel because she changed her story about what happened in 

the car prior to the rape: 

She said she was strangled, but first she said he put his right arm around her 
throat and then she said he used both hands. The defence counsel pointed out 
the discrepancy and she replied, 'what the police say is right'. If she really was 
strangled, it would undoubtedly have shocked her so her memory would be 
clear.36 

These assumptions concerning reactions to a traumatic situation or incident are 

overwhelmingly based on 'common sense7 ideas of victim response. In my search of 

cases, only the Ikebukuro case (discussed in the Preface) and two sexual harassment 

cases (Kumamoto and Utsunomiya cases) used the evidence of expert witnesses to 

challenge these common sense perceptions. As a result, the limited repertoire of 

appropriate victim response which constitute the dominant narrative are sustained as the 

legal standard against which individual cases are measured. 

The failure to remember details and dates is typically interpreted as a sign of 

untrutfilness in legal proceedings and this was relevant to a number of cases in my 

34 Compensation claim, Supreme Court, 12 August 1996, No.492, p.84. 
35 Case of unlawfd arrest and confinement, rape and bodily injury, Naha District Court, H7 (wa) 
No.293, Judgment 7 March 1996, Hanrei Jihb, No 1570, 1 September 1996, p.148. 
36 Case of rape resulting in bodily injury & larceny, Urawa District Court 1990 H2 (wa) No.452, H2 
(wa) No.539, Judgment 9 March 1992, Hanrei Taimuzu, No. 796, 1 December 1992, p.244. 



sample. The District Court judge noted that End6 could not remember the dates she 

came to work late due to sexual harassment by the defendant. Similarly in the 

Kumamoto sexual harassment case, referring to the exact date of the rape which 

occurred three years earlier the defence emphasised that, 'it is unnatural she could not 

remember [the date ofl such a shocking occurrence' 37 

Similarly, Matsumoto's testimony was dismissed because she could not remember certain 

points and was led in her responses by the prosecutor. To illustrate, the judgment 

included the following example: 

Prosecutor: It's some time ago now, but there was talk of the defendant killing 
you. At what point in time or at what stage was this said? Was it before he 
grabbed your shoulders with his hands or after? 
Matsumoto: I don't remember. 

Prosecutor: You tried to escape, didn't you 
Matsumoto: I did. 38 

In Matsumoto's case, the defendant's narrative of a desperate attempt to proclaim and 

consummate his 'love' achieved the required images of familiarity which frame the 

convincing story and he was acquitted. His story was axiomatic and thus did not require 

that he prove his claim by remembering details and dates. Against such an ordinary story 

there was little space for Matsumoto to construct an equally believable account. The 

rejection of Matsumoto's account of events therefore effectively denied her a position of 

subjectivity; she merely mirrored his sexual desire. 

3' Compensation claim, Kumamoto District Court, 1996 H8 (wa) No. 1178, Judgment 25 June 1997 
(Judgment transcript). 
38 Case of rape resulting in bodily injury, Hiroshima High Court 1978 SH53 (u) No.59, Judgment 20 
November 1978, Hanrei JihG, No.922, 1 June 1979, p. 113. 



While a woman's poor memory generally signals untruthfulness in 'jkshizen' rape cases, 

it is frequently interpreted to mean something quite different for the defendant. It is 

reasonable to assume that defendants have a lot to gain by avoiding or minimising their 

punishment and are therefore potentially unreliable sources of information. Their 

interests are protected to an extent by their right to remain silent and they do not have to 

swear an oath that they will tell the truth like other witnesses. Nevertheless, much 

importance is placed on their version of events. Defendants are regarded as important 

sources of information, and in several cases their failure or inability to provide a detailed 

account was interpreted as evidence of their innocence and at the same time evidence of 

the plaintiffs fabricated allegations. 

In EndG7s case, Tsunoda challenged the alleged trustworthiness of the defendant's story 

by noting that during his cross examination in the appeal trial he was unable to answer 

specific questions regarding the sexual act which were put to him by Hayashi YGko 

(End6's High Court appeal lawyer) and the judge. The defendant's explanation for not 

remembering the details of the sexual intercourse was that he was 'too excited' at the 

time. His story of being consumed by passion, overwhelming his ability to pause before 

penetration in order to confirm she was consenting and his ability to remember the 

details of the act, was accepted as reasonable. All he remembered was that they kissed 

during intercourse (which according to Tsunoda was 'to make it look like consent'). In 

the Supreme Court Appeal Tsunoda argued, 

he says he does not remember what he said during that time, but she 
consistently tells us that that he kept asking her 'is it good?', 'do you want 
more?' and when she didn't answer, he jabbed her head. Such a detailed 
statement cannot be created and to knock someone on the head to make her 
answer is not the behaviour of a loving sexual partner 



He also says the reason he did not stop when she said she had her period was 
that he was ready. It is obvious the sexual behaviour was not based on a loving 
relationship when he says 'I was ready', meaning regardless of his partner's 
situation, he couldn't control his sexual desire which is the same as saying, 'I 
raped her'.39 

However, despite End6's very clear description of what happened, and the defendant's 

contrasting poor memory, this was not enough to convince the judiciary. Presumably, 

the judge accepted that under certain circumstances (if the woman is sexually 

experienced and possibly a willing participant) an intense state of male sexual desire may 

reasonably block out all memory or rationality. The other alternative of course is that 

the woman is lying. 

Fukushima notes that women are frequently viewed with suspicion, because it is believed 

that they lie in order to seek revenge or cover up their  mistake^.^' This was explicitly 

stated in a 'Robbery and rape' case although the woman was forgiven largely because 

the defendant had committed over eighty offences (including three rape and attempted 

rapes) in the previous five years. The judge stated that, 

she knew the timing was important in terms of the degree of the offence 
[larceny if he stole the money before the rape or the more serious crime of 
robbery if he stole the money after the rape] and she hated him and therefore 
she may have lied .... Her reaction is understandable but it is necessary to 
consider the trustworthiness of the testimonies and hers was inconsistent 
regarding whether she saw and or heard him steal the money.41 

39 Compensation claim, Supreme Court, 12 August 1996, No.492, p.86. 
40 Fukushima, Saiban no joseigaku, p.251. Tsunoda supports this argument quoting a 1985 text, How to 
Collect and Consider Evidence, written by legal scholar Ito Hideki, who states that it is important to 
investigate the victim's past sexual experiences because some women make false allegations of rape. 
Cited in Tsunoda, Sei no hbritsugaku, p.3 1.  
41 Case of break and entry, larceny, attempted rape, rape, robbery, Osaka High Court 1987 SH62 (u) 
No.233, Hanrei Jihb, No.1297, 1 March 1989, pp.145-148. 



In an indecent assault case the twenty four year old, 'sexually experienced' door to door 

saleswoman alleged that following a quarrel the fifty two year old defendant, a customer 

and friend, threatened her with a knife, and attempted anal sex and other forms of 

indecent assault without her consent. When she screamed a neighbour heard and called 

the police. The defendant argued that they had quarreled and then, 'as they tried to 

patch things up one thing led to another and the mood changed'. However, he became 

upset (and spoke of committing a double suicide) and she became angry because he 

could not achieve an erection. Deciding between these conflicting accounts the judge 

dismissed the woman's story, arguing that although she spoke at length about her fear 

she said very little about what actually happened. The judge speculated that she was 

probably surprised when the police arrived on the scene and she did not come out 

quickly because she 'needed time to think up a story as an excuse'. The inconsistencies 

in the defendant's confession were attributed to his a lc~hol i sm.~~ There were substantial 

problems in both their testimonies, but while she was represented as a woman of 

questionable virtue and a liar, he was represented as a man with an affliction (or two) 

who deserved some sympathy. The question of whether his intoxication affected his 

perceptions or judgments of her responses to his 'advances' was not raised. 

Of course in many cases inconsistencies in the defendant's confession are also interpreted 

as indications of untrustworthiness motivated by his aim to argue that the woman 

consented to sex, but this possibility is usually raised only when the evidence is 

significantly weighted against the defendant. In 'fushizen ' rape cases and other cases 

where the legal question boils down to his word against hers, the defendant's inability to 

provide appropriate details or contradictions in evidence is frequently interpreted as 

evidence of his innocence or some other cause such as alcoholism, the defendant's low 

IQ, or psychiatric disorder. In such cases, judges tend not to assume that the defendant 

was lying to protect himself in a manner similar to assertions that women make false 

42 Case of indecent assault, Tokyo District Court 1989 HI (wa) No.55 1, Judgment 17 February 1992, 
Hanrei JihG, , No. 1454,21 June 1993, pp. 154-162. 



aIlegations. There are two key reasons for this. First, judges assume that the 

investigation process is capable of extracting the truth in the form of a confession as long 

as the details conform to other evidence. Second, the defendant is presumed innocent 

until proven guilty. The procedural scales are thus tipped in favour of the defendant. 

Although a confession alone is insufficient evidence to convict, it is granted considerable 

weight. However, it is also recognised that defendants frequently make 'voluntary false 

confessions' due to police coercion at the interrogation stage. Such allegations are likely 

to be believed because the interrogation process inevitably involves some form of 

coercion. Thus the lack of an adequate account by the defendant is likely to be 

perceived as an understandable response to coercion. Consequently, defendants tend not 

to be construed as deceithl as tends to be the case for women alleging a sexual assault. 

For example, in Case 6, in which the argument centred on whether the defendant was the 

offender, the judge rejected the defendant's confession because it contained 

contradictions, inadequate explanation and details of events (e.g. not mentioning that he 

wore a condom) due to his low I Q . ~ ~  Similarly in another case, a man was acquitted of 

rape and murder partly because his confession was not detailed and his memory was 

poor due to the extent of his alc~holism."~ In another case involving rape and murder, 

the defendantls confession was rejected because it was 'not completely natural or 

logical': not only was there insuficient detail, but the changes indicated police coercion 

in obtaining an appropriate confession to match new evidence.45 

Based on arguments of police coercion, confessions were revoked by the defendant in 

the cases of Sasaki , Fujiwara and Atsumi. In the first trial of Atsumi's case, the judge 

accepted that the defendant had confessed in order to end the police investigation and 

43 Case of rape, Osaka High Court 1991 H3 (u) No.692, Judgment 28 February 1992, Hanrei Taimuzu, 
No.829, 15 January 1994, p.280. 
44 Case of rape resulting in death, murder, Tokyo High Court, 1981 SH56 (u) No.625, Judgment 25 
January 1984, Hanrei JihG, No. 1 125,2 1 October 1984, p. 166. 
45 Case of break and entry, rape, habitual theft, murder, abandoning a corpse, Tokyo High Court 1987 
SH62 (u) No.555, Appeal Judgment 23 April 199 1, Hanrei JihG, No. 1395, 1 1 November 199 1, 19-33. 



that his innocence was supported by the fact that he did not (interpreted as could not- 

because he was not the offender), provide important details or take the police to the 

location of the offence. When new material evidence was introduced at the appeal stage, 

the defendant was found to be lying. Similarly, in a case of murder and rape resulting in 

death, the defendant was acquitted in the first trial because his confession was 

contradictory and changeable. The court decided that if he had really raped and killed 

the seven year old girl he would have remembered the incident in greater detail. 

However, the High Court rejected this argument stating that 'just because he 

contradicted himself does not mean he did not commit the These cases 

indicate that while a 'lapse of memory' is likely to signal lack of credibility in a woman, 

under certain circumstances, it may signal innocence or an understandable and rational 

response by a man to police coercion. 

Consenting To Go To The Site Where The Offence Took Place 

The argument that the woman consented to go to the place where the offence took place 

is used by the defence to imply that the woman either consented to sex or that she is 

partiaIly to blame for her sexual assault by placing herself in a risky situation. In other 

words, the assumption is that men cannot control their natural sexual urges and women 

should be aware of this and take appropriate precautions. If she does not, then it is 

assumed 'she asked for it7 or 'invited' the attack. A US study of rape by Holmstrom and 

Burgess found that conviction is less likely in cases where the woman was perceived to 

have consented to go to the place where she was allegedly raped.47 Although Adler's 

British study did not find a similar direct correlation to the verdict, she argued that this 

factor may take on central significance when other factors are con~idered.~' Similar 

46 Case of murder, rape resulting in death, attempted blackmail, Osaka High Court 1991 H3 (u) No.822, 
Appeal Judgment 11 May 1994, Hanrei JihG, No. 151 1, 21 January 1995, p. 170. 
47 L.L. Hoimstrom and A. W. Burgess, The Victim of Rape-lnsfitutional Reactions, John Wiley and 
Sons, New York, 1978, p. 177, cited in Adler, Rape on Trial, p. 112. 
48 Adler, Rape on Tn'al, p. 113. 



statistical methods were not carried out in this study, but the Japanese cases presented 

here clearly indicate the importance placed on this factor in terms of verdict and 

sentencing. The defence argument that the woman consented to or was negligent in 

being in the location where she was raped, was influential in seven of the eight cases in 

which this argument was raised. This argument contniuted to the decision to acquit in 

five cases and to serve minimal penalties in two of the three cases achieving a conviction. 

The exception was Komatsu's case in which the judge rejected the notion that the 

woman consented to go to the hotel and that even if she had this could not be construed 

as consent to sex. Although a conviction was also achieved in Sasaki and Fujiwara7s 

cases, the women were found to have consented to be in the location of the offence, 

were therefore partially responsible, and it was argued that this warranted light sentences 

for the defendants (suspended sentences for all three defendants). The judgments in both 

these cases clearly demonstrate that if the woman is found to be in the least bit 'partially 

responsible' then the utmost leniency may be granted to defendants. 

Nicholas Bornoff notes that there were 35,000 love hotels in Japan and 4,000 in Tokyo 

in 1 9 8 4 . ~ ~  More expensive or traditional styles may offer discreet fronts which blend into 

the local surroundings while others tower over neighbouring buildings, some ablaze with 

neon lights and shaped in the form of enormous castles, ships, dungeons or other 

fantasies. The love hotel and the car are two familiar backdrops to stories of romance 

and lust. They are not therefore ordinarily the terrain of rape and sexual assault 

conceptualised as spontaneous attacks on vulnerable victims. Thus it was argued that 

Nakajima, Fujiwara , Komatsu, and to a lesser extent, Takeda willingly entered a love 

hotel, inferring consent to sex. Similarly, it was argued that Takahashi, Sasaki and 

Atsumi willingly entered cars and drove around alone with the defendants prior to the 

assault. In Endii's case, it was argued that the defendant could not afford a love hotel on 

the night and that End8 willingly re-entered the shop and went upstairs before the 

49 Nicholas Bornoff, Pink Samurai: The Pursuit and Politics of Sex in Japan, Grafton Books, London, 
1991, p.18. 



defendant, constituting evidence of consent to sex. The location of the offence serves as 

an important site in the production of tales of romance or seduction which serve to 

negate the woman's story of sexual abuse. 

At the same time, because the car and the love hotel are sites for sex, a woman is 

perceived to be negligent at best or deserving of punishment at worst if she finds herself 

in such a .place. This is implied in the Ministry of Education booklet mentioned in 

Chapter Two which states that if a girl is violated she should be guided to consider any 

role she may have played in instigating the incident such as the wearing of inappropriate 

clothing and behaving improperly.50 The lesson is to prevent such an incident from 

occurring again, but the emphasis on the girl's behaviour perpetuates the blame-the- 

victim myth and obscures the responsibility of the man who attacked. 

This 'knowledge' concerning the danger to women of getting into a car with a man is so 

widespread that Takahashi, Sasaki and Atsumi were clearly marked as foolish, naive or 

asking for trouble. They, rather than their rapists, were held accouritable. The 

responsibility for their rape shifted from the defendants to the women. Similarly, women 

were viewed with suspicion, or regarded as negligent and therefore regarded as partially 

responsible for their rape, when they failed to lock the hotel door (Watanabe) or 

bathroom door (Fujiwara) and were out late at night (Takeda, Takahashi, Sasaki, 

Fujiwara , End6 and to a lesser extent Matsumoto). Being in a bar late at night was also 

perceived as particularly risky behaviour (Takahashi and Fujiwara). The judge 

emphasised Fujiwara's culpability by stressing that she went to a bar 'despite the fact 

that she knew a family restaurant was a safe place to stay'. The 'common sense' 

connection between being in a bar and alcohol consumption is obvious. 

Monbush6, Shishunki ni okeru seito shiddjd no shomondai: Kdtd gakkd hen, pp.24-29. 



Consuming Alcohol 

Sasaki's consumption of alcohol resulting in her missing the train home and hitch-hiking 

was raised to suggest that she was irresponsible, putting herself at risk and creating the 

impression that she might be a woman of easy virtue willing to participate in casual sex. 

This theme was discussed more directly in relation to Takahashi. Takahashi's drinking in 

this case was used to suggest two things: that alcohol lowered her 'inhibitions' 

contributing to her decision to have consensual sex with a man she had just met and that 

it diminished her memory of events, thus rendering her an unreliable witness. The judge 

determined that her sense of guilt or shame in engaging in a casual sexual encounter led 

her to make a false accusation to cover up her embarrassment: 

How much she drank is important in this case. She lied about the amount 
because she wanted to deny that she consented to sex. If she was drunk, her 
chastity would be weaker and her memory would not be so clear and we cannot 
trust such a mem~ry .~ '  

The judge also determined that the complainant's state of intoxication was a more likely 

explanation for her injuries than rape: 

she was very drunk so it is possible she hit her legs or arms and got the bruises 
when she went to the toilet or after the defendant dropped her home. Therefore 
it is not clear what caused the bruises ... So, in truth she was probably very 
drunk, had some memory and used the little she had to construct a story.52 

Interestingiy, the defendant's drinking in this case was interpreted entirely differentiy. 

No suggestion was made that alcohol may have affected his memory and although it was 

accepted that the defendant was sober enough to drive, he was considered too drunk to 

lift the woman who was about his size up onto the back seat of the four wheel drive 

Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No. 1562, 11 June 1996, p. 149. 
52 ibid., p.153. 



53 car. The issue of the defendant's alcohol consumption was also raised to discredit 

Atsumi's story. In the first trial it was argued that the defendant in this case was unlikely 

to have been drinking because not only does he have a weak tolerance for alcohol 

(rejected as a lie in the appeal trial) but also that, 'at twenty eight years of age, he had 

much experience with women so there was no need for him to drink in order to relax to 

seduce a These cases suggest that alcohol consumption has very different 

gendered meanings. For a woman it signals irresponsibility, a loosening of morals and 

poor memory. For a man it means diminished strength but not memory and a means to 

relax in order to play the game of seduction. In other words, a man's consumption of 

alcohol is a normal, understandable part of the familiar script of seduction which serves 

to counteract the rape script. 

Sexual Experience 

Many countries have introduced 'shield' laws or rules to prevent or restrict the woman's 

sexual history being questioned in court because advocates argue that it is usually 

irrelevant to the particular offence in question. As Sheila Duncan notes, raising the 

question of a woman's sexual history serves no purpose if it is assumed she is a freely 

consenting subject because, '[sluch a subject makes a free choice on every occasion 

with every partner'. In contrast, Duncan argues that rather than a freely consenting 

subject, arguments accepting the validity of questions concerning the woman's sexual 

history configure 'a mythologised Other who consents now because she consented 

previously though with others, who consents as a temptress, the whore, the non-virginal 

woman'.55 The primary purpose of raising the issue of women's sexual experiences is to 

attack the woman's character and integrity, which causes significant and unnecessary 

trauma to the woman. Nevertheless, there is ample evidence from these countries that 

53 ibid., p. 15 1. 
54 Case of rape, Osaka District Court 1986 SH61 (wa) No.396, Judgment 20 February 1989, Hanrei 
Taimuzu, No.700, 1 September 1989, p.278. 
55 Duncan, "'Disrupting the Surface of Order and Innocence"', p. 18. 



the woman's sexual past is still found to be relevant by the presiding judge and 

permission is granted to raise the subject.56 

In the Japanese courtroom any evidence which contributes to an understanding of the 

details and background of the case may be admitted. A woman's sexual history may be 

raised to either bolster or deny assertions that she is a truthfbl, innocent woman of good 

character and therefore a credible witness. The cases in this study indicate that wherever 

possible, the prosecutor uses the complainant's virgin status to establish her as a 

respectable, ordinary young woman whose social and sexual naivete reasonably explains 

any seemingly irrational or compulsive conduct which does not conform to social 

expectations of appropriate victim behaviour (Nakajima, Fujiwara, Atsumi and 

Komatsu). Conversely, the sexual experience of Takeda, Takahashi and Sasaki was 

used to malign their moral character, drawing on the assumptions that a sexually active 

woman is less likely to be discriminating in terms of the men she has sex with, that she 

will more readily consent to sex with any man and, that because this behaviour defies 

social convention she is more likely to lie about it. Moreover, these assumptions hrther 

the impression that the harm of rape to a sexually experienced woman is relatively 

insignificant if no visible physical injuries can be discerned and is unimportant in 

comparison to, the severing of a virgin's hymen. The judge found that Sasaki 'invited the 

incident', integrating evidence that she was 'not a virgin and had slept with a few men', 

that she had been drinking, had entered a car with two men and had driven around with 

them for quite a long time. The perceived insignificance of the harm caused to Sasaki is 

evident in the judge's description of the defendant's behaviour, including attempted rape 

and coerced fellatio as 'imprudent' (keisotsu) and his statement that, 'the violence was 

not heavy enough to wound her'.57 Takahashi's sexual history was also raised but as 

s6 Lees, 'Judicial Rape', pp.11-36; Edwards and Heenan, 'Rape Trials in Victoria', pp.213-236. 
s7 Case of attempted rape, Urawa District Court, 1987 SH62 (wa) No.1335, Judgment 3 October 1989, 
Hanrei Jih6, No. 1337, 1 April 1990, pp. 161-162. 



part of a very direct character assassination which will be discussed in the following 

section. 

The cases in this study reveal that judges tend not to mention a woman's sexual history 

as evidence of untrustworthiness unless there are other factors which they also perceive 

as raising doubts about her moral character.58 However, End6's case revealed that while 

the court may be sensitive to attacking a woman's morality and character in a public 

space such as the courtroom,59 the police and prosecutors use this information to decide 

whether a case is worth pursuing (similar to the issue of making an early complaint). 

Although her sexual history was not directly raised in any of the trials, in her case the 

police asked her questions regarding how many sexual partners she had had, whether she 

was a virgin when she married and about her husband's sexual experiences. End6 

described these questions as 'unrelated to what happened and were none of their 

business and I didn't want to talk about them, but I answered them honestly. But 

thinking back, these questions may have had an impact on the decision of the case and 

perhaps I should not have answered them so honestly. It was not necessary to take them 

so seriously'.60 

While End6 felt uncomfortable answering the police questions, it was the Prosecutor's 

trivialisation of the assault which she found the most traumatic: 

the doctor and police gave no bad impressions, but the prosecutors were totally 
different. They didn't think at all about women's problems; they just judge if 
she is a woman who should be protected or a slut-that's their only criteria .... I 
had to stay in bed to recover from the shock and humiliation.. .I felt so bad that I 
almost had a nervous breakdown ... all these things which had nothing to do with 
what I wanted to talk about. There was no chance to discuss with them-from 
the beginning they didn't listen and had decided they wouldn't take the case to 
the ~ o u r t . ~ '  

58 The defence counsel may raise this issue but it is not included in the judgment unless the judge 
considers the argument signif~cant. 
59 A judge may close the courtroom while the woman is cross-examined. 
60 Interview with End6,lO December 1996. 
'' Interview with End8, 10 December 1996. 



End6's case suggests that the prosecutor's office is likely to dismiss cases involving 

factors such as the woman's sexual history which can be construed as raising doubts 

about the woman's credibility. It is, therefore, perhaps surprising that some of these 

cases reach the criminal courts. In Takeda and Sasaki's cases the fact that there were 

two offenders lifts the case out of the 'simple' rape category. Rape involving more than 

one offender (rinkan) is regarded as more serious and is not limited to the provision of 

prosecution only on complaint.62 In Takahashi's case, the woman's visible bruising may 

have convinced the prosecutor to proceed with the case, although this evidence was 

eventually dismissed. 

Furthermore, in contrast to dominant perceptions of women's sexual experience, when a 

man engages in the same conduct it is considered part of healthy heterosexual 

masculinity. The judge's description of the defendant's behaviour as 'imprudent' 

(ke~sotsu)~~ in Sasaki's case indicates the dominance of the perception that if a woman 

drinks in a bar, enters a car with a strange man--or even two-then 'healthy young' men 

cannot be blamed for anticipating sex and the use of a 'reasonable degree7 of coercion to 

attain it.64 Young men are perceived to be slaves to their natural, uncontrollable sexual 

desires. The reproduction of blame-the-victim stock stories reiterated in law reinforces 

their validity and legitimacy. This case illustrates the way in which law's masculinist 

account of rape serves to privilege and protect the defendant from strong social 

sanctions even when a conviction is achieved. 

62 See Appendix 1, Article 180, section 2. 
63 Case of attempted rape, Urawa District Court, 1987 SH62 (wa) No. 1335, Judgment 3 October 1989, 
Hanrei Jih6, No. 1337, 1 April 1990, p. 162. 
64 Similarly, in the Kanazawa sexual harassment case, the judge's description of the defendant's conduct 
involving sexual talk, offering her money for sex and trying to touch and fondle her as 'acting 
carelessly' suggests that sexual harassment is still regarded by some as trivial because men's sexual 
'advances' toward women are regarded as natural and Eundamentally a healthy demonstration of normal 
heterosexuality. (Kanazawa case) Compensation claim, Nagoya High Court, Kanazawa Branch 1994 H6 
(ne) No.98; H6 (ne) No. 103, Judgment 30 October 1996 (Judgment transcript). 



Provocation 

Feminist legal critic Alinor Sterling notes that particular forms of dress may signal 

femininity or provocation depending on the context in which the clothing is situated and 

perceptions of the wearer.65 If a woman transgresses conventions of modesty and 

sociaIly appropriate modes of feminine behaviour her nonconformity is likely to be 

disciplined by the court in terms of her own character being placed on trial and the 

unlikely event of a conviction for the offender. 

In the sample of cases examined in this thesis women were approached with suspicion or 

deemed provocative for a variety of reasons in addition to failing to meet the standards 

of truth outlined above. Examples included taking a bath when forced to stay overnight 

at her employer's home due to heavy snowfalls (Kanazawa sexual harassment case)66 for 

changing into an attractive black dress, not checking the number plate of the car, lying to 

her father about where she was going and leaving home without money (Atsumi); staying 

behind aRer work to talk to her boss when she knew they would be alone and lending an 

'erotic' video (Betty Blue) to her boss (End6); giving the defendant a pencil case and 

address book for his birthday (rejected by the judge as evidence of Komatsu's sexual 

interest in the defendant); and consistently staying out late at night in the company of 

boys and not heeding her parent's warnings (Takeda). Takahashi's case most directly 

articulated the construction of woman as provocative, deceithl and therefore 

untrustworthy. Takahashi's character and moral behaviour were subjected to very 

Sterling 'Undressing the Victim', pp.87-132. 
66 The judge argued that the woman was partially responsible for the situation because although 'it 
should have been easy to know what was really on the defendant's mind' she did not take appropriate 
precautions to avoid the defendant's sexual advances and on more than one occasion she stayed over- 
night at the defendant's home (when it was snowing and dangerous for her to drive home) and took a 
bath on each occasion. (Kanazawa case) Compensation claim, Nagoya High Court, Kanazawa Branch 
1994 H6 (ne) No.98; H6 (ne) No.103, Judgment 30 October 1996 (Judgment transcript). 



detailed scrutiny and she was condemned as not the kind of woman the law of rape was 

intended to protect. 

The judgment barely mentioned her perception of the attack, but rather as a proxy for 

the issue of consent, interrogated her character and behaviour leading up to and 

following the event in question. The judge's narrative focused on Takahashi's 

untrustworthiness and immorality, stating that, 

she lacks integrity because even though it was a game she talked about sex with 
strangers and at the very least she took off her stockings and waved them 
around which is very provocative behaviour.. . . She lied about the amount she 
drank because she wanted to deny that she consented to sex ... the victim and her 
friend made up the story about asking the second car to follow in order to make 
herself appear chaste ( t e i ~ o ) . ~ ~  

The judge's dismissal of Takahashi's claim to chastity was 'substantiated' by the 

following five points which were elaborated at considerable length: 

1.) after High School she worked as a fashion model, actress and a 'party 

companion', which is much the same as a hostess, 'so it must be said that she has more 

of an exhibitionist's (hade) personal history than the ordinary person'. 

2. )  the clothing she liked to wear to night clubs was 'flashy' (hade) and she 

enjoyed going out to night clubs contrary to her claim that she goes to study social 

behaviour. 

3.) 'perhaps one of her hobbies is watching adult videos although she says it is 

her boyfriend who likes these and rents them with her card. Her boyfhend said 

sometimes he used her card but checking the dates he said some of them were rented 

before he met her. Even during this case on May 27 when she was thinking about 

whether to report the incident he rented a video entitled 'Abnormal Pleasure Materials 2: 

67 Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, Judgment 16 
December 1994, Hanrei JihG, No.1562, 11 June 1996, pp.148-149. 



Catalogue of Animal S & M' and she did not object. It is even possible she watched the 

movie at this time'. 

4.) her ex-boyfiiend denied her claims that they were engaged to be married and 

stated that the reason their relationship ended was not because of the incident as she had 

suggested, but because their personalities were incompatible. Furthermore, regarding 

her sense of chasteness (teiso kannen) according to her boyhend's testimony, they had 

sexual intercourse on the second time they met 'so her chastity is questionable'. 

5. 'during her cross-examination, she spoke like a gentle person but sometimes 

she used slang and crude expressions revealing her true character.' 

The judge concluded on the basis of these points that, 'It is apparent [Takahashi] is far 

from being a chaste person' and her testimony was deemed 'irrational and illogical', 

including 'lies and exaggerations'. The judge also condemned her because she did not 

accept any responsibility and was unrepentant: 

even though they were strangers whom she had just met and had been talking to 
only a matter of two or three hours, she played a game with blatant sexual 
content and drove alone with him to his home. In addition, she was drinking 
until 3 a.m. and so she is at fault. However, she does not admit her mistakes 
and says her behaviour is blameless. Moreover she told her lawyer that she 
wants the defendant to get the death penalty or life imprisonment. She lacks 
common sense.68 

Takahashi's apparent anger in requesting such a stiff penalty is read as further evidence 

of her lack of good or reasonable judgment. The judge appears barely able to constrain 

hislher indignation and contempt for Takahashi and her every action is interpreted as a 

transgression of conventional codes of feminine behaviour. The judge's account largely 

concurred with the defendant's story because it conformed to dominant understandings 

of the provocative and deceitful woman: a woman lacking virtue who 'asks for it' and 

68 ibid., p. 146. 



thus cannot be raped and who will lie unrepentedly to deny her lack of responsibility. 

Takahashi's experience of rape was silenced. 

These judgments conform to the social expectation that women must reflect on the 

incident and accept a degree of blame, that they must have in some way provoked the 

situation. The stories produced by women who do not conform to the markers of truth 

(being attributed only to those who can prove their sexual innocence, physically resist, 

promptly report the attack, demonstrate their shock and provide consistent detailed 

accounts of what happened), and those whose character and conduct can be construed as 

negIigent or provocative are unlikely to be heard in court. Their accounts do not adhere 

to the stock stories of conventional appropriate victim behaviour. In contested cases 

where there is little if any corroborating evidence, judges draw on social conventions in 

order to decide cases in terms of which story makes the most sense. 

Allocation of Blame 

This chapter has identified the importance of allocating blame in order to seek 'just' 

decisions in the Japanese courtroom. According to social and legal conventions a 

dispute aImost invariably involves an element of responsibility and blameworthiness on 

both sides and reaching a 'fair' decision demands that each party's role in the 

deterioration of the relationship must be investigated. Of course, in 'real' rape scenarios 

where there was no relationship or where factors such as the use of a weapon or the 

involvement of multiple offenders, for example, clearly tips the scales of responsibility to 

the defendant's side, it is not necessary to pursue the question of the complainant's 

possible responsibility for the crime. 'Fushizen' rape cases, however, particularly where 

some form of social relationship had developed between the two parties, require the 

evaluation of blame and responsibility. 



The assumption that some women 'invite' or share responsibility for their abuse, and the 

lack of understanding of responses to fear which do not conform to the 'fight or flight' 

model are often clearly articulated in divorce cases involving allegations of domestic 

violence and rape. These sorts of cases place particular emphasis on according blame to 

both sides because it is recognised that marital relations are complicated webs of 

emotion, duties and obligations. The problem of not recognising the seriousness of acts 

regarded as criminal outside the family when they occur between husband and wife is 

analysed by Fukushima who provides a detailed discussion of several contested divorce 

cases involving claims for compensation.69 

In one of these cases the wife's request for divorce was granted in 1983, but she was not 

awarded the requested financial compensation for domestic violence and rape. The 

judge acknowledged that on one hand, the wife's personality was too retiring (keppeki) 

regarding sex, that she hated sex with her husband and that she tried to avoid it. On the 

other hand, the husband had strong sexual desires and as a result of his wife's attitude, 

he became frustrated and tried to accomplish his purpose with force: he pushed her 

down, beat, kicked and threw furniture at her. This happened often and on one 

occasion, his wife had to seek help from a neighbour. The judge determined that, 

neither of them have a deep understanding of marital life and they do not have 
the kindness to care for each other. Both acted selfishly, repeated physical 
confrontations and started to lose love and trust towards each other. The 
essential cause of the destruction of the marriage can be seen as the above. 
Therefore the responsibility is shared equally between them7' 

Although the court accepted the request for divorce and ordered the husband to pay 

compensation for her share in their property, the wife's compensation request for 

violence was rejected because they were 'equally responsible', despite 'facts' accepted 

69 Fukushima, Saiban no joseigaku, pp.2-99. 
'O Divorce and compensation claim, Tokyo High Court, Judgement 27 January 1983, Hanrei Jiho, 



by the court which, according to lawyer Fukushima, clearly indicated criminal grounds 

for a charge of rape. The construction of male sexuality as an uncontrollable drive which 

if frustrated will naturally and therefore reasonably result in violent attempts to acquire 

sexual satisfaction is more clearly stated in the following 1985 divorce case involving an 

allegation of rape. The judge stated that except under particular circumstances, 

marriage means the sexual union between the sexes therefore the husband's 
request for sex by force is not illegal and wives do not have the right to refuse.. . 
When a wife's complete refusal to engage in sexual relations is a cause of her 
husband's behaviour, his behaviour cannot be called an inhumane invasion of 
human rights because if a healthy man in his forties has a wife with such an 
attitude for no apparent reason, then it is likely he will become sexually 
frustrated and we cannot stop him doing such things to his wife. The defendant 
behaved roughly but it was within the degree of a normal domestic argument 
(fiifu genka) and it cannot be considered a special problem.7' 

In a 1967 divorce and compensation case in which the couple had been separated for five 

years, the judge accepted that the husband was repeatedly violent towards his wife, 

including hitting her in the head and kicking her with his boots on and causing her 

injuries which required her to see a doctor over ten times in the following two months. 

While the divorce was granted, her request for compensation was denied because she 

was seen as partially responsible: 

she decided to leave him too early and it would have been better for her to try a 
little harder .... the direct cause of the separation was the husband's behaviour 
but the destruction of the marriage was not only the husband's fault, the wife 
lost her love towards him. Therefore, it cannot be accepted that the wife is 
solely entitled to compensation so her request is denied.72 

These decisions assume that women provoke men sexually and emotionally and are 

therefore to some extent deserving of their consequent victirnisation. The avoidance of 

No. 1069, p.79, quoted in ibid., p.54. 
71 Divorce and compensation claim, Tokyo District Court, Hachioji Branch, Judgement 14 February 
1985, quoted in ibid., p.33. 
72 Divorce and compensation claim, Tokyo High Court, Judgement 11 April 1967, Hanrei Jiho, No.485, 
p.44, quoted in ibid, p.59. 



allocating blame solely to one party serves to deny and trivialise behaviour recognised as 

criminal outside marriage. The violence is naturalised through the construction of male 

sexuality as uncontrollable and, also in these cases, through the construction of naturalIy 

volatile marital relations, f i z f i  genka. The failure to condemn this type of behaviour and 

name it as domestic violence and rape in marriage serves to legitimate and perpetuate 

male violence as an expression of patriarchal control in the home. 

Conclusion 

In 'fishizen' rape cases the stock stories of avenging women scorned in love and 

deceitful women covering up their mistakes are played out by placing the victim on trial. 

All her moral choices in life, before, during and after the rape may be used as a proxy for 

consent.73 In order to succeed in the difficult task of establishing sexual assault in such 

cases it is necessary to claim total innocence or blamelessness-appropriate victim 

status. This strategy requires that the description of 'what actually happened' is narrated 

in such a way that grey areas are white-washed. The story must in effect be sanitised. 

Kristin Bumiller puts it well: 

the innocence of a female accuser is lost with her initial charge that she has been 
sexually violated-and it is further eroded as her moral purity becomes an issue 
in cou rt... The accuser is forced into the role of an 'angel' who must defend her 
heavenly qualities after her fall from grace.74 

However, as the above cases indicate, defending one's virtue or blamelessness is no easy 

task. The stock stories of rape dominate and discipline those whose experiences do not 

correspond with the dominant insider perceptions. In trying to communicate what has 

happened to them, women take into account the imagined judgments of others in 

73 Bumiller? 'Fallen Angels', p. 132. 
74 ibid., p. 127. 



narrating their experiences and the strength of their stories boil down to their abiIity to 

invoke images which conform to those insider perceptions of innocence and 'tslij6' rape. 



CHAPTER SEVEN 

Counternarratives and Feminist Strategies 

The operation of law involves a continual use of strategies, in which one is 
constantly balancing the possibilities against the probabilities. Again, let us be 
clear-in general, it is a more than uneven fight. As law is constituted in a 
society which still privileges sections of that society in terms of gender, race, 
class and socially defined standards of ability, so it is by no means a 'free space' 
for equal engagement. But neither is it closed space which we must continually 
struggle against rather than within. ' 

The previous chapters suggest that the courts may well be a hostile place for some 

women who have been targets of sexual abuse. The maleness of law is clearly 

demonstrated in the types of interpretations of rape that fall outside the parameters of the 

stereotypic scenario and clearly do not reflect many of the experiences of victimised 

women. For this reason some feminists have been reluctant to engage with the law at all. 

Recognising that the experience of trial often constitutes a form of 'second assault', The 

Tokyo Rape Crisis Centre (TRCC), for example, is primarily concerned with 

empowering women who have been victirnised and therefore the centre does not attempt 

to persuade women to pursue legal channels although this option is discussed and 

feminist lawyers are available for legal a d ~ i c e . ~  

' Emphasis in the original. Anne Bottomley and Joanne Conoghan, 'Feminist Theory and Legal 
Strategy', in Anne Bottomley and Joanne Conoghan (eds), Feminist Theory and Legal Strategy, Basil 
Blackwell, Oxford, 1993, p.3. 
The Tokyo Rape Crisis Centre (Tokyo gbkan @en senti) was established in 1983 and for many years 

it served the entire Japanese population. It is open three half days per week operates with two telephone 
tines, is staffed entirely by voIunteers, and is financed entirely by subscriptions and donations. In 1989 
the Centre received recognition and financial assistance from the Ichikawa Fusae Foundation. In 1993 
Four other rape crisis centres opened around Japan followed by another three in 1994. The TRCC 
publishes three newsletters per year which include a range of articles on topics such as trauma 
;ounselling, child sexual abuse, legal information, translations of excerpts from non-Japanese 
publications, reports on court cases including sexual harassment cases and statistics collected by the 



Some feminists theorists also doubt the wisdom of engaging with the law. It is :now 

commonplace to recognise that the law cannot provide solutions to the problem of 

sexual violence. Moreover, a number of studies indicate that despite the range of law 

reform adopted in Anglo-European countries there has been a general lack of success in 

achieving higher rates of conviction and more sensitive legal procedural practices.3 Just 

as the 1986 Equal Employment Opportunity Law (Danjo koy6 hi kint6 h6) (hereafter 

EEOL) in Japan (and similar legislation elsewhere) has failed to achieve substantive 

equality in the workplace: rape law reforms are not going to stop men from committing 

rape. Jalna Hanmer, Jill Radford and Elizabeth Stanko argue: 

If reforms are geared only to curbing the more obvious excesses of men's 
violence and to protecting women the police define as deserving of male 
protection, then women's demands will only shore up the existing relations 
between men and women rather than secure the feminist aim of autonomy for all 
women irrespective of class, race, and relationship to heterosex~alit~.~ 

Carol Smart believes that feminist reforms are unlikely to achieve anything more than 

addressing these excesses. She therefore argues that because of the law's ability to resist 

and subvert feminist-inspired reforms and its power to regulate daily life, feminists 

should avoid strategies focusing on the law. Smart argues that the power of the law is 

affirmed and enhanced through attempts to change it and therefore feminists should 

rather focus on de-centering the law by deconstructing its fbndamental premises and by 

seeking transformative change through alternative avenues. An alternative is suggested 

TRCC. The TRCC has also published a book on rape, Tokyo g6kan kyiien sent2, Reipu kuraishisu: 
kono mijika na kiki (Rape Crisis: The ever-present danger), Gakuyi, Shi,M, Tokyo, 1990. 

Maria Los, 'Feminism and rape law reform', in Loraine Gelsthorpe and Allison Moms (eds) Feminist 
Perspectives in Criminology, Open University Press, MiIton Keynes, 1992, p. 169. 

For a detailed analysis of the law see Masako Kamiya, 'A Decade of the Equal Employment 
Opportunity Act in Japan: Has It Changed Society?', Law in Japan, Vo1.25, 1995, pp.40-83; Kiyoko 
Kamio Knapp, 'Still Office Flowers: Japanese Women Betrayed by the Equal Employment Opportunity 
Law', Harvard Women S Law Journal, Vo1.18, 1995, pp.83-137. 



by Sharon Marcus. She argues that women cannot afford to wait for adequate legal 

responses to rape and that women must focus on attempting to prevent rape by 

disrupting the vulnerable, powerless position ascribed to the feminine body by the rape 

script. She argues that women can resist this position which disables the feminine body 

and subject in two related ways. First she implies that women can often physically resist 

and succeed in foiling rape. While this may be the case in some situations, it is a 

dangerous strategy to promote not only because it may be life-threatening but also 

because it reinforces the existing expectation that women in Japan must resist and failure 

to do so will be read as consent. The strategy thus silences women's alternative 

responses to rape. And in the long-term, I am not convinced that requiring women to 

play by the masculine bar-room rules meeting force with force is the best solution, 

particularly given the strength and solidarity that has been achieved both internationally 

and in Japan by approaching the goals of transformative change in pacifist terms. More 

promising is Marcus's suggestion that women can imagine female sexuality in alternative 

ways that do not reflect ideas of sexuality as object or property and re-imagine the 

masculine body in ways that detract from its current representation as overwhelmingly 

powe&l. She suggests focusing on 'the fragility of erections and the vulnerability of 

male genitalia'.7 In some respects this approach corresponds with Smart's more recent 

work in which she attempts to deflate 'the phallic penis and its power'.8 

Jalna Hanrner, Jill Radford and Elizabeth Stanko, Women, Policing, and Male 14olence: International 
Perspectives, Routledge, London, 1989, p. 5. 
6 Smart, Feminism and the Power of Law, p. 160. 

Marcus, 'Fighting Bodies, Fighting Words', p.400. 
However, in this work Smart does not discuss law or sexual offences but rather feminist debates about 

heterosexuaIity. She argues that heterosexuality has been defined around the penis and penetration and 
therefore largely perceived as inherently oppressive. Smart suggests the need to explore differences of 
meaning and experience which may lead to more productive ways of looking at the idea of 
heterosexualities. Carol Smart, 'Collusion, collaboration and confession: on moving beyond the 
heterosexuality debate', in Diane Richardson (ed.) Theorising Heterosexuality: Telling it straight, Open 
University Press, Buckingham, 1996, pp. 16 1-1 77. 



However, other feminists such as Sheila Noonan argue that Smart overdraws the 'power 

of law' in the very move to de-centre i t 9  The law is not monolithic, unidirnensional or 

undifferentiated but rather a fractured site containing contradictions and gaps which may 

be exploited. In other words, there is space for alternative argument and resistance and 

thus law contains the potential to attain at least small, concrete gains for particular 

women. As such the law is not an area feminists can afford to ignore. 

Law reform is likely to be an effective strategy in Japan, for two reasons. First, law has 

an important symbolic function signalling to the community that particular acts, attitudes 

and behaviours are unacceptable and will not be condoned. This is particularly important 

when a society is at a turning point in criminalising a behaviour previously regarded as 

normal or inevitable such as sexual harassment and chzkan. In this situation law is placed 

in the position of having to choose between contesting social positions and to respond to 

the most forceful outside pressure. Law then plays a role in establishing new social 

standards. 

My second related point is that trials, through the public and media attention they can 

attract, provide an authoritative forum in which to challenge the dominant 

representations of sex, gender and sexuality which constitute the rape script. The power 

of this script has been reinforced by its virtual exclusion from social discourse as a 

subject of serious discussion because of its inherent unsettling 'unpleasantness', but at 

Sheila Noonan, 'Battered Woman Syndrome: Shifting the Parameters of Criminal Law Defences (or 
(Re)Inscribing the Familiar?)', in Anne Bottomley (ed) Feminist Perspectives on the Foundational 
Subjects of Law, Cavendish Publishing, London, 1996, p.2 17. 



the same time, through the process of commodifying eroticised violence it has attained a 

very high level of visibility as harmless private fantasy. Silence therefore surrounds the 

rape script as private fantasy and as taboo subject, sustaining its virtual hegemony and 

claim to truth in popular and legal discourse. Narratives which break this silence to 

articulate an alternative 'reality' are, by Ewick and Silbey's definition, 'subversive 

stories' and as such constitute an important form of resistance.1° Subversive stories 

articulated both in the courtroom and around the trial provide the social and legal 

pressure to which judges must respond. 

Working within trials, lawyers are committed to achieving successfL1 outcomes in 

particular cases and this may necessitate the production of a counternarrative which 

attempts to articulate the particular woman's experience. However, feminist lawyers 

may also be motivated by long-term goals to use the trial as an opportunity to 're- 

educate' judges about the broader context of gendered power relations which 

contextualise the case. End6's case is discussed below at some length to demonstrate 

the possibilities and the significant constraints of attempting to articulate an alternative 

vision within the existing legal framework. Through Enda's case Tsunoda in particular 

attempts to challenge patriarchal ideology and dominant interpretations of rape and to 

reconfigure the nature of heterosexual relations and the issue of consent. Given the 

unlikely chance of achieving a favourable outcome at the Supreme Court level," 

although of course this was a central consideration, Tsunoda's strategy appears to have 

been designed as an explicit challenge to legal orthodoxy. In other cases this orthodoxy 

'O Susan M. Olson and Christina Batjer, 'Competing Narratives in a Judicial Retention Election: 
Feminism versus Judicial Independence', Law and Society Review, Vo1.33, No. 1, 1999, p. 141. 
" This was noted by Tsunoda when discussing the case before the decision has been handed down. 
Interview with Tsunoda Yukiko, 8 April 1997. 



is also being challenged with some success through the introduction of expert opinion 

which seeks to present a counternarrative of the harm of sexual violation and in so doing 

expand the range of 'appropriate' responses to sexual violence. 

Important strategies of resistance are also being developed around and outside the trial. 

In terms of law reform as a feminist strategy, I discuss the proposal that rape be 

redefined as a form of assault and the use that has been made of rights rhetoric. 

Resistance strategies within and around the law are very much linked and feminist 

lawyers in Japan are particularly aware that achieving a successfbl outcome is often 

closely tied to demonstrating broad social support-and social interest and debate can be 

generated around trials. Legal battles have therefore been used very effectively in Japan 

as the focal point for organising and publicising feminist demands for change. The 

significant contribution to the process of social and legal transformation of support 

groups which organise around particular cases is frequently overlooked in the literature 

on Japanese feminism and gender relations. Fundamentally all these strategies are 

concerned at one level with changing the judicial community's attitudes and this leads to 

the question of whether or not adding more women to the bench might make a 

difference. Can women socially situated in a masculine position speak in a feminist 

voice? Before considering this question more directly I will examine several feminist 

inspired narratives and strategies which have been adopted by members of the Japanese 

legal community who are less constrained than judges to challenge the law, but who 

arguably still stand in if not speak from a masculine position. 



The Sanitisation Process 

The sanitisation strategy, a process of sanitising the woman's character, behaviour and 

representations of 'what really happened7, is perhaps the easiest and most effective 

means of proving women were 'tslij6' victims of rape in a stereotypic rape scenario. 

However, this tactic is more problematic in 'fushizen' rape cases. Beyond the immediate 

goal of proving rape, the strategy is deeply flawed because it essentially works within the 

dominant discourse and reproduces the limited construction of female subjectivity in 

terms of the dichotomy between ordinarylnon-sexualhictim and sexual/non- 

rapablelother. However, manoeuvers such as this must be assessed within the broader 

context of the cultural and legal constraints placed on articulating alternative narratives. 

Against the background of the pervasive assumption that women are frequently 

responsible for their abuse, women who have been sexually assaulted are often 

compelled to tell a story which attempts to completely erase any possible reading of their 

actions which could be construed as blameworthy. In other words, the sanitising 

strategy is employed because the legal framework within which the woman's story must 

be constructed constrains the way her narrative can be told. However, the strategy often 

fails because the woman consequently loses credibility. l2 'Sanitised' accounts sometimes 

result in contradictions, ambiguities and proposals which may be interpreted as 

implausible or absurd. However, statements which appear contradictory, naive or even 

highly improbable are not necessarily lies-although they could be. Therapist Janine 

Roberts notes that trauma victims7 contradictory statements may reflect the process of 

trying to understand what happened in broad social terms, particularly when confronted 



with stock stories which do not relate a reality that seems familiar.'' Reinterpretations of 

one's behaviour and events in retrospect may also reflect the process of coming to an 

understanding of oneself in relation to what occurred (a process very much emphasised 

in Japan although this usually is oriented towards identi@ing one's own responsibility or 

blameworthiness, that is jznseki no nen). The need to construct stories of total 

blamelessness, the lengths victims go to convince themselves and others that their 

behaviour was not at fault, is testimony to the strength, constraints and consequences of 

the blame-the-victim myths which are central to the stock stories of rape. 

The failure of the sanitisation strategy to produce an alternative account of 'what 

happened' was most clearly expressed in Takahashi and End6's cases. Because 

Takahashi's narrative failed to conform to the judge's notion of 'common-sense' she was 

presumed to be lying and deceithl and the judge responded to her with considerable. 

disdain and hostility. Takahashi attempted to resist the implication that her character and 

behaviour were immoral or sub-standard by offering alternative explanations for why she 

went to bars, her 'provocative' behaviour in the bar on the night in question, and getting 

into a car alone with a man she had just met. To construct her identity as a serious 

woman of good character she argued that her main purpose or source of enjoyment at 

bars came from 'studying social behaviour'. That is, she was not engaged in simply 

having fin which could be read as frivolous, lacking responsibility or looking for sex. 

While this explanation seems overly studious or strait-laced, it does draw on popular 

conceptions of shakai benky6 (learning about society during one's youth through 

'' For an analysis of problems regarding women's credibility in Australian rape cases see Kaspiew, 
'Rape Lore', p.361. 
l 3  Janine Roberts, Tales and Transformations: Stories in Families and Family Therapy, W. W.Norton, 
New York, 1994. See also Espinoza, 'Legal Narratives, Therapeutic Narratives', pp. 9 13-9 17. 



experiences such as part-time employment and other forms of social interaction). 

However, contextualising her activities in terms of this social convention is complicated 

by the fact that Takahashi was not in her early twenties, but rather twenty eight years old 

and still single. l4 

To establish herself as a woman of good character, Takahashi had to provide an 

explanation for consuming alcohol and for taking off her stockings in the bar. Takahashi 

argued that she generally tries to avoid being drunk. Sometimes she makes herself 

vomit, but on the night of the rape, to end her part in the drinking game they were 

playing which was similar to 'strip poker', she took off her stockings. Although drinking 

games are popular in Japan especially among young people, participation in such games 

places young women in a compromised situation. Conservative social conventions 

accord drinking, or at least drunkenness, with clearly inappropriate and unfeminine 

behaviour, implying sexual wantonness and irn~noralit~.'~ At the very least drinking is 

believed to lead to those ends and should therefore be avoided. Takahashi's explanation, 

therefore, failed to neutralise the defence attorney's compellingly vivid imagery of her 

waving her stockings around her head. The judge's emphasis on this imagery clearly 

indicates its persuasiveness over the narrative of sobriety. 

14 There is a strong social expectation that a woman should be married or focusing on getting married 
around the age of 25. In 1996 the average age at first marriage for women was 26.4 years. Office for 
Gender Equality, Women In Japan Today, Prime Minister's Office, Tokyo, 1998, p. 14. 
15 Such arguments are not unique to Japan. Alison Young notes that in Australian sexual assault trials 
woman's consumption of alcohol may be used to impugn her character and serve as a proxy for consent 
to sexual intercourse. In other words, it has a 'probative function in relation to consent'. Alison Young, 
'The Wasteland of the Law, the Wordless Song of the Rape Victim', Melbourne University Law Review, 
V01.22, 1998, p.451. 



And finally, aware of the social conventions warning women and girls against getting 

into a car with a man, Takahashi stated that she was not entirely comfortable with the 

idea, but she agreed because her friends said they would follow in a second car. 

Takahashi also attempted to support her argument that she exercised reasonable 

judgment by arguing that she knew the defendant worked at a well known company and 

so she thought he must be a good person. The assumption that social status equates 

with good character has particular social currency in Japan and it is not uncommon for 

women to mobilise this argument in their defence when their credibility is on trial. End6 

similarly stated that she had believed she could trust her manager because he had 

graduated from a reputable university. Takahashi's attempts to explain her behaviour as 

rational or reasonable were not merely interpreted as self-serving lies, but as evidence of 

her lack of repentance and failure to accept partial responsibility. As a result, her 

behaviour was interpreted as all the more insidious and morally reprehensible. In other 

words, the sanitisation strategy not only failed but contributed to the condemnation she 

received. 

In End6's case, Suzuki, her lawyer in the first trial, told her that it would be difficult to 

construct a believable account of events because she was sexually experienced-married 

with four children.16 In addition, End6 had to counter dominant social and legal 

narratives of 'tsiij6 rape', normative constructions of the 'ordinary' woman's response to 

fear of aggressive male sexuality, and the very familiar seduction narrative put forward 

by the defendant. The defendant's story conformed to familiar narratives of the female 

temptress inciting natural uncontrollable sexual desires in men. In order to advance such 

l6 Interview with End& 10 December 1996. 



an argument, the defence had to demonstrate that End6 was not genuinely frightened of 

the defendant as indicated in the following section of End6's cross examination: 

Defence counsel: Didn't you think that it was dangerous to be left alone with 
the defendant after him pressuring you for two months? 
End& I didn't think he would do anything like that. 
Defence counsel: Weren't you on your guard (keikaisuru) against the 
defendant? 
Endô : That's why I kept fighting him off until then. 
Defence counsel: Didn't you think it might be dangerous to go into the store? 
E d 6 :  I trusted him because he was a human being as well. 
Defence counsel: In your last testimony, you said you thought that there would 
be a discussion regarding an explanation for the situation or talk of marriage in 
the store. Did you think that the defendant would talk about marriage? 
E d 6 :  I thought it was weird to do such things with no meaning. 
Defence counsel: Had the defendant ever asked you to marry him before that? 
E d 6 :  No. 
Defence counsel: What made you think that way? 
E d 6 :  Because he suddenly pushed me with such strong force I thought he was 
overwhelmed by some idea. 
Defence counsel: What do you mean by 'the soul is shaken' in this note? [the 
note is a letter written by End6 to the defendant after the incident] 
End6: Shaking means my fear in softer expression 
Defence counsel: That fear, isn't it fear of the immorality (haitoku) of having an 
affair? 
End6: No, it's not.17 

The defence counsel's questions framed only two possible explanations for EndB's 

behaviour. First, if the defendant was a real rapist, a reasonable woman (one who is 

always on guard to protect her body from the uncontrollable sexual urges of men) would 

have been frightened and her natural instinct would be to flee. By not doing so End8 

was negligent or foolish. Second, End8 was a compliant actor in the seduction script 

and her fear stemmed not from the defendant, but rather from her immoral act of 

adultery. This defence strategy of offering a choice between two possible explanations 

'" Compensation claim, Maebashi District Court, Takasaki Branch, 1993 H5 (wa) No.338, Judgment 23 
Aprrl 1995. 



for her behaviour,.both serving to undermine End6's credibility, constrained the space in 

which End6 could offer a viable counternarrative. 

Within the perceived limited space available to her Endi3 framed her story in terms of a 

sanitised version of her own character and by contrasting rape with an idealised version 

of sexual relations within the context of 'pure' love. Every aspect of the incident had to 

be placed within this framework of pure love including the spatial context to construct 

evidence of rape. End6 explained that the sex took place 'on the floor where people 

walk with their shoes7.18 In the particular Japanese cultural context, this symbolises the 

'impurity' of the act, implying that the sexual expression of 'pure7 love would not take 

place in or on a 'dirty' space. In the Supreme Court appeal End6's lawyer Tsunoda 

Yukiko argued that his car would have been a more natural choice if they had indeed 

been a 'loving couple7. 

Tsunoda7s narrative emphasised models of unambiguous respectability and scenarios of 

pure love and romance which provide the only reasonable context for sexual 

intercourse-sex under any other circumstances necessarily constitutes rape. In the 

Supreme Court appeal, Tsunoda argued that the Christian faith prohibited sex outside 

marriage and therefore as a Christian woman Endd re-entered the shop because she 

thought the manager either wanted to propose marriage, apologise or say something to 

appease the situation. The underlying subtext is that a respectable particularly Christian 

woman does not understand or entertain the thought of male lust. Hence, in order to 

resist the image of the female temptress/adulterer, a diametrically opposed image of the 

'* Interview with Endd, 10 December 1996. 



moral woman was constructed and emphasised repeatedly. End6's 'defence' of her 

character and behaviour rested largely on a sanitised version of gendered sexual relations 

in which female sexuality outside love and marriage was essentially denied and an 

ordinary woman's knowledge of male sexuality was at best naive. This counternarrative 

locates female sexuality (if it exists at all) within the monogamous, heterosexual, legally 

sanctioned union of marriage reinforced by Christian beliefs. 

In an attempt to challenge the defence argument's appeal to the realm of male fantasy in 

which End6 was imagined as a fin-loving woman of leisure looking for romance, Suzuki 

constructed a characterisation of End6 as a conscientious, hard-working mother, too 

busy for love. The presumed legal preoccupation with 'facts' and 'reality7 was utilised 

to dismiss the defence fantasy as illogical: 

with four children ... and trying to get certification to become a hairdresser, a 
woman who needed as much money as possible.. .it is difficult to believe that she 
tea&lly confessed she was in love with him.. .even if we temporarily put aside 
the question of whether she could even think about men or love. Furthermore it 
would be impossible to have someone else's child while living with her husband 
so we cannot believe she told the defendant she wanted to have his child.19 

Tsunoda attempted to consolidate this characterisation of End6 as a highly moral woman 

by constructing an additional image of the essential purity and innocence of 'normal' 

women and mothers who conform to the housewife role. Tsunoda noted that before the 

rape, after End6 had first fought him off in the office, the defendant requested a number 

of sexual services as if, End6 testified, 'he was talking to a prostitute'. Tsunoda argued 

that 'a normal housewife with four children' could not make up such expressions 

because they are not part of female vocabulary. While it is true the particular 



expressions are generally not used by women, it is more problematic to argue that 

women have no knowledge of them. The construction of a rather puritanical or naive 

image of an ordinary woman and mother suggests that Tsunoda7s assessment of the legal 

constraints within which she had to frame her arguments forced her to deny any allusion 

to female sexuality. This was reinforced throughout the appeal. For example, to counter 

the defence suggestion that End8 lent the defendant the 'pornographic7 video Bet@ Blue 

as a means to seduce him, Tsunoda argued that this could not be construed as consent to 

sex. In addition, she went to considerable lengths to demonstrate that the video was not 

pornographic but a very popular French art film. To further distance End6 from the 

sexual content of the film or to erase any hint that End6 might have gained sexual 

pleasure from the film or perhaps even been aware of its sexual content, Tsunoda 

emphasised that End8 had not watched it. While such arguments may have important 

strategic advantages in the immediate courtroom context, in terms of broader feminist 

goals of redefining gender and sexuality they are limited by their reproduction of the 

dichotomy of the ordinary (non-sexual) woman and Others by denying women adult 

pleasure and interest in sexuality. 

It was argued that because there was no love relationship End8 (as a normal housewife 

and mother) would not consent to sex and therefore the act must be regarded as rape. 

However, the inference is that women only consent to sex in the context of love. While 

the wisdom of employing such an argument is dubious in terms of achieving fundamental 

feminist-inspired legal goals, the more immediate advantages offered by this strategy 

make sense in terms of the assumption that to disrupt the dominant discourse on rape it 

- -  - 

l9 Compensation claim, Maebashi District Court, Takasaki Branch, 1995 H5 (wa) No.338, Judgment 23 



is necessary to draw on an equally familiar and therefore persuasive narrative. In this 

case the argument invokes the moral woman who is integrally linked to the powerfbl 

discourse on motherhood in Japan. 

The strategic strength of appealing to the context of love pertains to representations of 

the high social value attributed to motherhood as woman's fbndarnental social role and 

therefore women's primary source of morality, rather than to ideals of romantic love in 

the Western sense, although this idea has some (and increasing) social currency. The 

power of such images exists primarily in the domain of discourse or narrative convention 

rather than in 'reality' or lived experience. The image conveys a sense of women's value 

in terms of devotion and self-sacrifice rather than sexuality or female sexual pleasure. 

While the dominant Western image of love signals primarily (hetero)sexual relations, in 

Japan love is more likely to be idealised in the form of the mother and child (and 

therefore primarily non-sexual) relationship. The defendant's 'proof of EndG's love, 

that is, her alleged claim to want to have his baby, is testimony to the strength of the link 

between love and motherhood. 

However, the emphasis on contrasting rape with 'pure love7 meant that Tsunoda had to 

interpret the defence argument of a 'relationship7 to mean 'love affair'. Yet the defence 

argued that the defendant merely responded to EndG7s love expressed as indirect 

advances in a direct and understandably sexual manner. In other words, lust (sukebei- 

ness) rather than love was the subtext of the defence argument. Tsunoda's argument, or 

at least aspects of it, appears to have inadvertently consolidated the defence position 

April 1995. 



that the driving force in 'their relationship' was the defendant's 'natural' sexual desire, 

not love. 

At all stages of Endii's legal battle, the defendant's story was found to be convincing 

largely because the sanitised counternarratives of End6's innocence, purity and naivete 

failed to disrupt the dominant narrative of seduction and understandings of male 

sexuality as natural and uncontrollable. One reason for the virtually hegemonic status of 

the seduction narrative is that there is very little social or legal understanding of women's 

experiences of fear and responses to an attack, outside those that conform to the 'fight 

or flight7 model. More broadly, the legal framework could not accomodate the extent of 

Endii's experience; she felt there were no words to express and explain her story and so 

she struggled to find a voice within the existing 'language7 of the courtroom. Referring 

to Western legal systems, but equally applicable to Japan, Nicola Lacey notes that, 

the language of embodied existence-of pain, shame, loss of self-esteem, the 
sense of violation and objectification-find no place within formal legal 
categories: nothing in those categories invites the victim to construct her 
testimonial narrative in the terms which empirical research suggest would best 
relate her experience.. . .Rape victims giving evidence in court are effectively 
silenced, caught between the equally inept discourses of the body as property, 
framed by legal doctrine but incapable of accommodating their experience, and 
the feminine identity as body, which pre-judges their experience by equating it 
with stereotyped and denigrating views of female sexuality.20 

The assessment of such legal constraints, in terms of the dominant narratives and 

categories informing rape law, frequently indicates to feminist lawyers the necessity of 

employing the largely unsatisfactory strategy of reproducing dominant essentialist 

representations of woman in order to achieve the immediate goal of conviction. 

However, given the limited range of alternatives, 'collusion' is one potential and 



pragmatic means of achieving success in the trial because the narrative which :most 

conforms to 'common sense7 is likely to be the most convincing. The danger, realised in 

Takahashi and Endii7s cases, is that the story just 'doesn't add up7 and the woman loses 

credibility. 

However, the legal strategies in Endii7s trials were not entirely constrained to those that 

collude with dominant narratives. Endii's lawyers attempted to challenge and 

demonstrate the patriarchal nature of popular and legal understandings of rape. 

Challenging Patriarchy: Constructions Of Heterosexuality And Rapists 

The challenge to the rape script in Endii's case was based on the fundamental feminist 

insight that dominant discourses construct rape within the parameters of the social 

institution of heterosexuality. The male experience of sex, oriented around penetration, 

is prioritised while women's experiences of the violation and degradation of rape are 

excluded. The consequent fact that rape looks so much like 'normal7 sex is the reason 

that convictions are so difficult to achieve. 2' 

Tsunoda attempts in Endii's appeal to highlight the disjuncture between 'male logic' and 

women's experience around the issue of consent: 

The fact that she did not avoid him after being pressured by him sexually ... was 
interpreted as forgiveness or submission. This amounts to convenient male 
logic .... In society, 'no' is interpreted as meaning 'yes' which denies women's 
sexual freedom. It is difficult to understand what the court expects of her, that 
is, what more must she do besides saying 'no'? If he does not stop after saying 

20 Lacey, unspeakable subjects, p. 116. 

This argument is most clearly articulated in MacKinnon, Feminism Unmodified, pp.87-88. 



'no', she could kick or punch hlm, but women are not educated in this way and: 
so in reality few women can do this.22 

Tsunoda attempts to link rape with dominant expressions of heterosexual relations and 

demonstrate the difficulty in differentiating between the two within a patriarchal 

kamework. However, in doing so she infers that the defendant exhibited a normal or 

general 'male mentality', that is, not something peculiar to an image of a cruel sadistic 

rapist. Putting the question of the validity of the argument aside, it may well be that 

articulated here such arguments might have been counter-productive. The challenge to 

the image of the pathological rapist was too subtle or too abstract to make an impact and 

therefore Tsunoda's argument may have been read as a further endorsement of the story 

constructed by the defence. The cases analysed in this study suggest that the accused are 

not always, and perhaps rarely, constructed as pathological deviants-that this is only 

the case in extreme 'ts2jd7 rape scenarios. More frequently men who rape are 

constructed as normal healthy young men who cross a fine line between the use of 

acceptable and unacceptable degrees of force and coercion and in many situations the 

mistake is regarded as understandable. 

Similarly, Suzuki argued that the defendant's subsequent regret and unstable emotional 

state was evidence of his sense of guilt which 'proves' the act was rape. However, the 

rapist with a conscience is not part of the familiar narrative. Thus if the use of coercion 

or force is acknowledged and causes guilt, within the dominant discourse of rape the act 

cannot be rape but that perpetrated by a man who succumbed albeit over-excitedly to his 

natural instincts. Hence any sense of regret he may feel may be read as evidence of his 

22 Compensation Claim, Supreme Court, H8, No.492, Judgment 12 August 1996, p.25. 



hndamental humanity. Suzuki also pointed out that in explaining the lack of 

conversation, the defendant stated that while he was 'doing it with the plaintiff he was 

'excited and not thinking'. Suzuki read his response as an indication that he had no 

consideration for the plaintiffs feelings and that he was captive to his sexual urges. 

However, this is the very point of the seduction narrative, that is, men are naturally ruled 

by their uncontrollable sexual desires. The argument therefore fails to resonate with 

images of rape and reinforces the 'ordinariness' or naturalness of the defendant's 

conduct. 

It is clear that Tsunoda used Endii's Supreme Court appeal as an opportunity to 

challenge dominant interpretations of 'tsGj6 rape' and in the process attempt to educate 

the judges about law's exclusion of women's experiences of rape and legal procedure: 

The original judgment says her statement was not trustworthy which means she 
was lying about the rape. In present Japanese society, is there any woman who 
willingly says she has been raped in order to sue a man and to tell superiors and 
colleagues about the incident? What has she to gain? ... The social and legal 
structure in which the victim is accused and the rapist walks free is common. 
Given this reality, there is nothing for her to gain by lying about being raped. 
Unfortunately it is the reality that the victim is humiliated a second or third time 
through the court process. This may be invisible to male eyes but many women 
know it and therefore victims remain silent.23 

Perhaps because of the confronting style in which Tsunoda phrased her arguments and 

perhaps because other challenges to patriarchal discourse were fiamed in rather abstract 

terms, the strategy failed to disrupt conventional images of 'the rapist7 and 'tsGj6 rape'. 

Contrary to the Minshoh6 arguments (outlined in Chapter One) it is impossible to 

determine the underlying reasons for the judgment, but it is nevertheless reasonable to 

23 ibid., p.95. 



argue that aspects of the challenge to dominant images of 'the rapist7 and 'tszijb rape7 are 

likely to have augmented and consolidated those very images. 

De-Centering Force And Resistance: Reconceptualising Consent 

End6's case also presented the opportunity to extend the challenge to patriarchal 

ideology and its construction of heterosexual relations by reconceptualising the issue of 

consent. The liberal theory of rape outlined in Chapter Four focuses on the issue of an 

abstract right to property in one's body devoid of social context. However, as there is 

no gender neutral body and rape is overwhelmingly perpetrated by men against women 

(and the legal precondition for rape in Japan), the liberal position is fkndamentally 

premised on the assumption that consent (or not) is expressed by a feminine body 

inscribed as passive in response to an act assumed to have been initiated by a masculine 

body inscribed as aggressive. Consent within this fiarnework therefore serves to 

legitirnise the power relations underlying the dominant discourse on rape. Moreover, 

because in many cases this consent is not easily ascertained (since female sexuality is 

perceived as culpable) interpretations of rape law in Japan focus on the degree of force 

that was used to achieve sexual intercourse and this force is determined on the basis of 

the level of resistance of the woman. The issue of consent is therefore subsumed by the 

requirement of the woman to demonstrate adequate resistance to prove force was used. 

Women are thus constructed as being responsible for granting or denying sexual access. 

The difficulty in proving lack of consent is compounded by the hegemonic strength of 

the seduction narrative through which sex obtained by force or coercion can be redefined 

as consent in the form of submission. 



Based on their critique of heterosexuality and the exclusion of women's experiences of 

rape, Suzuki and Tsunoda attempted the ambitious project of using the framework of 

love grounded in notions of motherhood-the primary space for the expression of adult 

womanhood, responsibility and social value-to propose a reconsideration of rape law, 

constructions of heterosexuality and ideas about consent. They attempt to place the issue 

of consent at the centre of the law of rape and to construct that consent in terms of 

mutuality which assumes an empowered female role in heterosexual relations and a 

relationship of responsibility between women and men.24 This redefinition of (hetero)sex 

thus incorporates a sense of relational autonomy and integrity for women. Their 

approach to consent is thus significantly different from that assumed in the liberal theory 

of rape because it contextualises consent within a perspective of embodied autonomy 

which highlights the relational aspect of sex. The project therefore serves to reshape 

power relations in terms of an alternative vision of sexuality and subjectivity.25 

The implication for rape law is that space is constructed for women to convey their will 

or consent (or not) to sex as mutual partners in an equal relationship while at the same 

time placing emphasis on men's responsibility to confirm consent. End6's narrative 

assumes that sexual access would be denied by a good mother under any circumstances 

other than a relationship of mutual respect and love. The onus is thus placed on the 

defendant to provide evidence of love and affirmation of consent. Negotiating this 

- 

24 Ehara Yumiko similarly emphasises the importance of displacing the existing double standard of 
sexuality with the idea of mutuality. Ehara Yumiko, "'Sekushuaru harasumento no mondaika" wa nani 
o shite iru koto ni naru no ka?"(Highlighting Sexual Harassment as a Social Problem), in Inoue Teruko, 
Ueno Chizuko and Ehara Yumiko (eds) Sekushuaritii (Sexuality), Iwanami Shoten, Tokyo, 1995, 
pp.111-116. 
25 Nicola Lacey argues that there is sigruficant potential in rethinking rape from the perspective of 
autonomy, not in the atomistic liberal sense but in terms of integrity which might be usefully 



redefinition of rape within the discourse of motherhood and pure love, the primary 

context for women's social recognition7 reinforces the notion of woman as citizen with 

legitimate social rights (such as freedom and bodily autonomy) which the state has an 

obligation to protect. As such the legal argument gains legitimacy and is thereby 

strengthened and thus makes considerable strategic sense. 

Suzuki positioned the issue of End6's lack of consent as the fbndamental element of rape 

by attempting to demonstrate that the manager was the initiator of all sexual activity, that 

he was only concerned with achieving his own sexual gratification and that he was 

overcome by his own sexual desire without regard for End6. The reconceptualisation of 

rape proceeded on the basis of the argument that there was no consent to sex because 

there was no love relationship between End6 and the defendant. Suzuki went to 

considerable lengths to establish this point. For example, she argued that the defendant's 

expression 'yarinige kana?' (is this a case of 'root and run')26 stated after the 

intercourse clearly demonstrated that the relationship was not based on love and this was 

confirmed by the defendant's confbsion and inability to adequately explain why he used 

the expression. Suzuki also emphasised that the defendant's admitted 'sense of regret 

and emotional state' after the rape can only be explained by the fact that it was not sex 

motivated by love. Suzuki argued that if it had been consensual sex, the defendant 

would not have felt so emotionally unsettled. The lack of conversation between End6 

conceptualised so as to incorporate both the body and relational interdependence, that is our dependence 
on others in daily life. Lacey, unspeakable subjects, p. 118-124. 
26 'Root' is an Australian colloquial expression meaning 'sexual intercourse'. 



and the defendant before, during and after the rape was also tendered as hrther evidence 

that there was no love between them.27 

Like Suzuki, Tsunoda argued that the defendant failed to demonstrate affection towards 

End6 and that 'it is more likely that he treated her as a mere sex Tsunoda 

attempted to redefine rape and complicate masculine constructions of 'normal7 

heterosexual relations by focusing on a construction of consent which required End6's 

active agreement or clear indication that she was exercising her free will: 

[the defendant] did not ask why she entered [the office], but as soon as she did 
he kissed and embraced her, and therefore did not ask if this was acceptable or 
not ... he just assumed she would not rehse h m ,  probably thinking it was not 
necessary to ask. This behaviour is illustrative of the particular male mentality 
towards women that does not respect women's sexual freedom and as the 
original judgment states, if it is a natural procedure to immediately kiss and 
embrace as soon as two people are alone this does not respect the foundation of 
male and female  relation^.^' 

Tsunoda7s construction of consent invokes a form of liberal feminist ethics in terms of 

emphasising the individual responsibility to respect and not harm others. In the legal 

context of rape the expectation is that the defendant must demonstrate that the woman 

actively consented to sex thus precluding the possibility of submission (which conveys no 

suggestion of free will) being interpreted as consent.30 The argument is reinforced by an 

appeal to liberal democratic notions of rights and freedom through an analogy to theft: 

27 Compensation claim, Maebashi District Court, Takasaki Branch, 1995 H5 (wa) No.338, Judgment 23 
April 1995. 
28 Compensation Claim, Supreme Court, H8, No.492, Judgment 12 August 1996, pp.43-45. 
29 ibid., p.42. 
30 For a discussion of the law's difficulty in dealing with the notion of submission see Smart, Feminism 
and the Power of Law, pp.33-49; Carol Smart, Law, Crime and Sexuality: Essays in Feminism, Sage, 
London, 1995, p. 113. For an overview of feminist theories concerning consent and rape reform 
strategies see Robin West, 'A Comment on Consent, Sex, and Rape7, Legal Theory, Vo1.2, 1996, 
pp.233-251. 



if a man takes a woman's purse and she screams 'give it back, don't steal it',: 
but she does not hit hun, could he argue that she gave it to him and then he ran 
away? The reason no-one would accept that the purse was given with consent 
is that it is obvious that the possessive right to the purse must be clearly 
surrendered verbally.. . [In other words] women's sexual freedom which is the 
right to make decisions about whether and how to engage in sex should not be 
violated and requires the clear expression of consent and it cannot be said a 
woman accepted a relationship only because she did not refkse it by using 
force.31 

However, Tsunoda's alternative construction of rape failed to register End6's experience 

as rape because the dominant social and legal discourse of rape in Japan embraces the 

seduction narrative and therefore accommodates the notion of 'acquiescent consent7 or 

'submission'. The difficulty in disrupting the seduction narrative by drawing an analogy 

with theft is partly that both arguments are premised on the same contradictory idea that 

female sexuality is regarded as both an inalienable object owned by an individual and 

something which can be taken from her or given away. Moreover, the idea of sexuality 

as a possession situates the harm of rape primarily as something that has been taken 

illegally. This idea limits the possibilities of framing rape in terms of alternative 

experiences of harm such as the infliction of shame, humiliation and degradation, feelings 

of worthlessness and guilt, violation of trust, stigmatization, objectification and 

exploitation.32 In line with the argument presented in Chapter Two that rape constructs 

the feminine body as pre-victim, Sharon Marcus succinctly states that, 'the horror of 

rape is not that it steals something away from us but that it makes us into things that can 

31 Compensation Claim, Supreme Court, Ha, No.492, Judgment 12 August 1996, p.23. 
32 Lacey argues that the law cannot accommodate the range of women's experiences of harm. Lacey, 
unspeakable subjects, p. 106. 
33 Marcus, 'Fighting Bodies, Fighting Words, p.399. 



Expert Witness Evidence 

The primary goals of feminist legal strategies are to achieve more convictions; to have 

sexual violence taken more seriously by expanding the understanding of the harm caused 

by sexual violence; and, more importantly perhaps, the empowerment of women who 

have been victirnised. When introducing a strategy to win a case all these factors need to 

be taken into consideration in conjunction with balancing the short-term goals of 

achieving a conviction and the broader long-term goals of achieving feminist-inspired 

transformative social and legal change. 

Although research in the field of trauma in Japan has developed significantly in the last 

de~ade, '~ this body of knowledge has rarely been used in criminal cases involving a 

sexual assault and has only recently been used in civil cases of sexual hara~srnent.~~ It is 

possible, that like the English legal system, some judges tend to resist the introduction of 

evidence by experts in newer fields of human behaviour whose knowledge might contest 

the conventional wisdom of legal expertise.36 Nevertheless, some judges in Japan are 

now accepting expert evidence and, as in other countries, this has resulted in some 

successes in disrupting dominant rape scripts. Expert witnesses have challenged 

conventional understandings of the very limited range of 'normal' victim behaviours 

during and after a sexual assault by introducing ideas about the psychological injury 

caused by rape and explaining the woman's response in this light.37 

34 Victimologist, John Dussich, personal communication, 25 August 1999. 
35 Tsunoda stated that a few years ago when working on a marital damages claim involving a charge of 
rape she tried to find an expert witness to explain 'rape trauma syndrome', but could not. She therefore 
translated and submitted US articles on the subject. Interview with Tsunoda Yukiko, 8 April 1997. 
36 See Smart Feminism and the Power of Law, p.47. 
37 Mossman argues that expert evidence is an important mechanism to facilitate the courts7 'need to take 
account of the social context within which legal principles operate in relation to the experiences of men 
and women'. Mossman, 'Achieving Gender Equality', p.33. 



The general acceptance of these ideas which more clearly reflect the experiences of 

women who have been victimised is a fbndarnental feminist goal and this may well lead 

to more convictions--or acquittals of women perceived to have committed a crime in 

their self-defence against a sexual attack. As noted in the Preface this type of expert 

witness evidence was central to the success of the Ikebukuro appeal case. However, 

according to Tsunoda the persuasiveness of that evidence had much to do with the 

reputation and respect for the expert witness, psychologist Professor Fukushima Akira of 

Sophia This leads us to the question of who gets to claim 'expert' status. 

Are prominent academics necessarily more knowledgeable or in a better position to 

speak for victimised women than rape crisis centre workers for example? The Ikebukuro 

case also suggests that psychiatrists such as the one quoted in the magazine may well be 

used to subvert feminist claims about the nature of sexuality and the harm of sexual 

violence. Carol Smart warns that introducing expert witnesses to speak for 'victims' 

fundamentally affirms their victim status and thereby achieves the empowerment not of 

women but of what she calls the 'psy' professions. Smart notes that the reliance on 

these professionals as expert witnesses 'would mean that women would be saved from 

the law, only to be surrendered to the "psy" 

Georgina Feldberg is also sceptical about the use of expert witnesses. Her examination 

of the role of medical evidence (evidence of penetration, semen, physical and/or 

emotional trauma) in sexual assault cases in Ontario found that the use of medical 

evidence not only failed to achieve more convictions, but it also failed to empower 

38 Interview with Tsunoda Yukiko, 8 April 1997. 



women. Complainants frequently stated that the expert testimony led to feelings of 

'being an exhibit'.40 

Even a cursory examination of sexual assault trials in Japan clearly indicates judges 

frequently reject women's stories of fear because they sound 'unnatural', 'illogical', 

'untrustworthy' or 'suspicious', thus drawing the boundaries between tsijj6 andfishizen. 

In Atsumi's case the judge inferred that if a woman is truly upset (read 'truly raped') it is 

unnatural to think of trying to make the offender 'feel bad'.41 In Nakajima's case the 

judge considered it illogical that a woman could feel anything but hatred for a man who 

had raped her and any statement to the contrary undermines her credibility.42 In the 

Sapporo sexual harassment case the judge suggested that to calm down soon aRer an 

indecent assault is unnatural and therefore suggests untru~tworthiness.~~ In the Akita 

sexual harassment case, a woman's 'rational' question after an indecent assault was 

considered unnatural and suspicious.44 In EndB's Supreme Court appeal, Tsunoda 

placed considerable emphasis on constructing a counternarrative to the conventional 

wisdom accepted in the earlier judgments that it is natural for rape victims to flee from 

the scene as soon as possible. Tsunoda attempted to reinterpret EndB's behaviour after 

the rape as consistent with trauma, however, these images failed to resonate with the 

judge's imagination or the case narrative she  was constructing. 

39 See Smart Feminism and the Power of Law, p.47. 
40 Georgina Feldberg, 'Defining the Facts of Rape: The Uses of Medical Evidence in Sexual Assault 
Trials', Canadian Journal of Women and the Law/Revue Femmes et Droit, Vo1.9, No.1, 1997, pp.89- 
114. 
41 Case of rape, Osaka District Court, 1986 SH61 (wa) No.396, Judgment 20 February 1989, Hanrei 
Taimuzu, No.700, 1 September 1989, p.277. 
42 Case of rape resulting in bodily injury, Osaka District Court 1970 SH45 (wa) No.36 1 1, Judgment 27 
March 1972, Hanrei Taimuzu, No.283, January 1973, p.336. 
43 (Sapporo case) Compensation claim, Asahikawa District Court, 1992 H4 (wa) No.296, H5 (wa) 
No.28, Judgment 18 March 1997 (Judgment transcript). 



More success in disrupting the dominant discourses of rape and victim response has been 

achieved since the introduction of the concept of 'rape trauma syndrome' by expert 

witnesses and legal commentators in Japan and other countries. A two part article by 

American lawyer Allison Weatherfield has been particularly infl~ential.~' In the second 

part, Weatherfield describes the significance of 'rape trauma syndrome' in explaining 

women's inability to resist due to fear and she suggests a re-thinking of the Kanazawa 

and Yokohama sexual harassment district court judgments in this context. Many of the 

earlier sexual harassment cases which involved allegations of attempted rape, rape and 

indecent assault were interpreted on the basis of the dominant legal discourse on rape. 

That is, the requirement to prove force and resistance were central to the adjudication of 

cases particularly when the woman was not young and 'virginal'. However, more 

recently two of these decisions (the Akita and Yokohama cases) have since been 

overturned in the appeal on the recognition that women are not compelled to resist. 

Presumably the introduction of expert witness testimony is being increasingly used in 

sexual harassment cases because this is a very new area of civil complaint. The 

Kumamoto sexual harassment case contained many elements of the '&shizen' rape 

scenario which had made conviction difficult in other cases examined. For example the 

woman, a professional badminton player, was raped in a hotel by a director of the 

Badminton Association with whom she had been drinking and having dinner. She did 

44 (Akita Case) Compensation claim, Akita District Court, 1993 H5 (wa) No.5 16; Counter 
Compensation claim, 1994 H6 (wa) No.334, Judgment 6 January 1997. 
45 The influence of Weatherfield's articles was pointed out by Leon WoB, personal communication, 28 
April 2000. The two articles are Allison Weatherfield, 'Amerikajin bengoshi no mita Nihon no 
sekushuaru harasumento (j6)' (An American Lawyer's Impressions of Sexual Harassment in Japan (Part 



not report the rape immediately, she could not remember the exact date of the rape, and 

she continued to have a sexual relationship with the defendant for approximately six 

months. The defence put forward familiar narratives of seduction and a woman scorned 

in love seeking vengeance. Nevertheless, the frequency with which the judgment 

referred in detail to the evidence of the expert witness, Inoue ~ a i k o , ~ ~  is testimony to its 

centrality in convincing the judge of the woman's experience of trauma.47 

Inoue Maiko explained in considerable detail that the trauma of rape is frequently 

experienced as so great that victims may subconsciously block their memory of the 

incident. Inoue also explained that the plaintiffs seemingly 'normal' appearance and 

behaviour after the incident is a common response for rape victims and the fact that she 

remained in a sexual relationship with the defendant was understandable: 

When the defendant said he wanted to marry her she knew she could not deny 
the fact of the rape, but she thought that at least the reason for the rape was his 
love and not mere violence and this made her feel a little better. As a result, she 
tried to trust what he said by continuing the sexual relationship. In addition to 
their sense of shame, victims of sexual offences usually feel very scared of 
accusations that it was their fault or that it may have been consensual sex and 
this can double the pain they feel. At the same time, they do not want to admit 
that they are victims and these reasons delay or stop them from reporting to the 
police. There is in fact a very low rate of police reporting by such victims .... 
The plaintiff also considered the social position of the defendant, she feared he 
might destroy her sports career if she revealed the relationship to the public ... 
Integrating all these facts it is clear that the plaintiffs behaviour was not 
particularly unnatural or illogical, rather it is understandable as a victim of a 
sexual offence. 48 

I)), Juristo, No. 1079, 15 November 1995, pp.3 1-4 1; Weatherfield 'Arnerikajin bengoshi no mita Nihon 
no sekushuaru harasumento (ge)'. 
46 The judgment does not record her profession or the basis for her expertise. 
47 Tsunoda also notes that expert evidence of rape trauma syndrome was central to the successful 
outcome of the Kyoto sexual harassment case which similarly involved rape and a coercive sexual 
relationship lasting seven years between a notable university professor and h s  research assistant. 
Interview with Tsunoda Yukiko, 8 April 1997. 



Expert witness testimony was also used in the Utsunomiya sexual harassment case.49 

Communication scholars Eric M. Kramer of Oklahoma University and Ikeda Richiko of 

International Christian University in Tokyo, presented evidence regarding the causes of 

sexual harassment framed in terms of a 'gendered communication gap7 and this was 

supported by the findings in a number of leading US cases to argue the unacceptability 

and recognised harm of sexual hara~sment.~' It is difficult to gauge how influential the 

expert evidence actually was in this case as the parties came to a private settlement 

before judgment. Nevertheless, on the basis of the judge's pressure the company agreed 

to virtually all of Kikuchi's demands and she considered the outcome an overwhelming 

While it is necessary to heed the warnings of feminist critiques of the use of expert 

opinion, in the case of Japan where the law of rape remains focused on the standard of 

force and resistance, it is crucial to challenge judges7 assumptions regarding responses to 

sexual attacks. In the Conclusion I suggest it is possible that the increasing success of 

prosecutions in sexual harassment cases, due to expert opinion evidence, will also lead to 

an increased understanding of women's responses to fear and sexual assault in criminal 

cases. Moreover, given the nature of the Japanese legal process, characterised as a 'trial 

by dossier7, whereby emphasis is placed on documentary evidence evaluated by judges 

48 (Kumamoto Case) Compensation claim, Kumamoto District Court, 1996 H8 (wa) No. 1178, Judgment 
25 June 1997 (Judgment transcript). 
49 In this particular case, which began in December 1992 and was finally settled out of court in 
December 1997, the plaintiEKikuchi Kiyomi experienced both physical and verbal sexual harassment 
for a considerable time before being forced to resign from her work at a major consumer credit company. 
This was the first sexual harassment case involving a large company and Kikuchi was the first and to 
date only 'victim' who has been able to face the media and launch a public legal challenge to sexual 
harassment. See, Yoshikawa Miho, 'Suit puts face on sex harassment: Social taboos only boost 
woman's resolve to go public', The Japan Times, 19 May 1993, p.3. 
50 (Utsunomiya Case) Compensation claim, Utsunomiya District Court, 1992 H4 (wa) No.636, 'Kantei 
ikensh8' (Written statement of expert opinion). 



outside the courtroom rather than the evaluation of evidence during the trial, it may be 

possible to use expert evidence in a manner which facilitates rather than displaces 

women's voices. In other words, the expert evidence submitted in document form rather 

than as testimony in court at least circumvents the likelihood of enhancing the trauma of 

the trial by making women 'feel like exhibits', although of course this does not pertain to 

the way in which judges approach the documentary evidence. Moreover, given the 

general social deference to authority it may well be necessary to frame alternative 

narratives in 'expert7 terns. And finally, as noted by End6, it may well be that the 

legitimation of victim status in itself is a significant gain for some women despite valid 

feminist reservations about the term. That is, in an environment which systematically 

denies the harm of rape and discrimination against women, the validation of such harms 

albeit in problematic 'victim' terms may well be perceived as an important victory. 

Therefore, although it is by no means a solution the claim to victim status has significant 

advantages in a context of limited alternatives. 

Law Reform: Reconfiguring Rape As Assault 

In contrast to many Anglo-American countries rape law reform has not received a great 

deal of attention in Japan. Tsunoda and other feminists have argued that criminal 

procedures need to be changed to ease the difficulties of women testifying in court 

(many of which are now being put into place) and that sentencing in rape should reflect 

the seriousness of the crime and therefore be stiffer than that for robbery.52 However, 

there has been little attention to the actual law of rape because, according to Tsunoda, 

'I Hikaru Koichi member of Kikuchi's support group, personal communication, 30 December, 1997. 
'' See for example Miya, Dokyumento seib6ryoku/ Reipu, p. 186-198. 



the wording of the rape law is broad and therefore quite inclusive. Thus the real problem 

lies in its interpretati~n.~~ For example, the law does not exclude rape in marriage 

although it has generally been interpreted this way. 

Nevertheless, there has been some discussion on redefining rape as an act of violence, an 

assault. Kinjii Kiyoko for example argues that rape may be taken more seriously if a 

single standard of morality and equal treatment can be implemented.54 Given the relative 

success in implementing formal equality reforms since the mid-1980s in Japan and the 

government's strict equality approach to labour reforms,55 it is understandable that 

feminists have proposed reforms to rape law within the sex-neutral equality framework.56 

That is, it is possible that if an act can be identified as discriminatory, the government 

may be obliged to address the issue on the basis of the Constitutional guarantee of 

equality between the sexes. Kinjii Kiyoko, for example, argues that: 

53 Interview with Tsunoda Yukiko, 8 April 1997. 
54 Kinjd, 'Seiteki jiyil no hoshd to gdkanzai', p.34-35. A similar point is made by Hayashi. 'Gdkan o 
meguru hdjdkyd', pp.28-3 1. 
55 The EEOL for example approximated the 'sameness' approach to equality. Although provisions 
relating to maternity were retained, provisions relating to over-time, night-work, and menstrual leave 
which were conceptualised as 'protective' were abandoned for the concept of equal treatment. As a 
result, in most circumstances harms could be addressed only if women could demonstrate that their 
grievances could be evaluated on the basis of a male standard. In other words, under this conception of 
equality women and men are assumed to be equivalent or in all relevant respects the same. For a 
Western critique of debates on equality see Carol Lee Bacchi, Same Difference: Feminism and Sexual 
Difference, Allen and Unwin, St Leonards, NSW, 1990. For critiques of Japan's EEOL and other 
'equal rights' legislation see Kamiya, 'A Decade of the Equal Employment Opportunity Act in Japan', 
pp.40-83; Kamio Knapp, 'Still Ofice Flowers', pp.83-137; Catherine W. Brown, 'Japanese Approaches 
to Equal Rights for Women: The Legal Framework', in John 0. Haley (ed.) Law and Society in 
Contemporary Japan: American Perspectives, KendalVHunt, Dubuque, 1988, pp. 197-2 19; Sidney Verba 
and Steven Kelman, Garry R Orren, Ichiro Miyake, Joji Watanuki, Ikuo Kabashima, G. Donald Ferree 
Jr., Elites and the Idea of Equality: A Comparison of Japan, Sweden and the United States, Harvard 
University Press, Cambridge, 1987. 
56 It is perhaps worth noting that the new sexual harassment legislation (which is based on the 
fundamental relevance of the sexual component of the act as integral to an understan&ng of the 
experience) might open a space within which feminists can negotiate reforms which do not demand sex- 
neutral frameworks. The new legislation banning sexual discrimination and harassment at the 
workplace is incorporated into the revision of the Equal Employment Opportunity Law which took effect 
on 1 April 1999. 



Concerning acts which violate sexual freedom.. .the Criminal Code treats people 
differently according to their sex. Rape pertains only to acts of sexual violation 
of women (with a minimum of two years imprisonment). Outside this, (where 
penetration has not occurred and the sexual violation of men) a lighter penalty is 
incurred (maximum seven years imprisonment). While these are the same acts 
of sexual violation, the heavier penalty for acts of violation against women 
stands in opposition to the Constitution which guarantees equality under the 

The redefinition of rape as assault has several merits, not least that it can be incorporated 

quite readily into existing systems.58 More importantly, because consent is irrelevant to 

the law of assault, redefining rape as violence theoretically avoids the difficulty of having 

to prove non-consent, which is particularly important given the courts' predilection for 

focusing on the force-resistance standard in determining non-consent and the judicial 

resistance to alternative ideas of appropriate response to a sexual attack as illustrated in 

Endii7s case. Theoretically, redefining rape as assault also precludes any justification for 

raising the issue of a woman's sexual history which, as noted in Chapter Six, puts the 

woman on trial rather than the accused and indicates that only 'respectable' women will 

be granted protection.59 Proponents of this type of reform also argue that emphasising 

the violence of rape will encourage legal administrators to take the offence more 

seriously and that (male) judges who are unlikely to have experienced rape will deal 

more effectively with such cases if they can empathise with the victim (of assault) rather 

than the defendant (as men with 'naturally' aggressive sexual ~r~es).~"ome feminists 

" Kinj6 Kiyoko, 'Seiteki jiyii no hosh6 to g6kanzai7 (Rape and the Guarantee of Sexual Freedom), 
Hbgaku Seminb, Vo1.35, No. 10, 1990, p.32. See also I(mji3, Hbjoseigaku, pp.27 1-272. 
58 The NSW 1981 Crimes (Sexual Assault) Amendment Act demonstrates this point. For further details 
see, Helen L'Orange and Suzanne Egger, 'Adult Victims of Sexual .Assault: An Evaluation of the 
Reforms', Sexual Assault Law Reform in the 1980s: To Where From Now?, institute of Criminology, 
Sydney University Law School, Sydney, No.71, 1987, pp.12-38. For a discussion of similar rape law 
reform in Canada see Los, 'Feminism and rape law reform', pp. 160-171. 
s9 Tsunoda discusses this problem in Tsunoda, 'Higaisha no gawa kara mita minji saiban', p.46. 
* Jocelynne A. Scutt, Women and the Law: Commentary and Materials, The Law Book Company, 
Sydney, 1990, p.471. 



also argue that if rape is perceived in terms of violence it is possible more convictions 

would result because the social stigma of rape is avoided.61 Presumably (male) judges 

are reluctant to convict a man for an act which looks similar to 'normal7 sex (particularly 

given the acceptance of@kezryoku) and with which they can easily identifjr. 

However, this difficulty in distinguishing rape fiom sex is not adequately addressed by 

the proposal to redefine rape as sexual assault, emphasisng the violent nature of rape 

rather than the sexual component.. Contrary perhaps to the cases that come before the 

court most cases of rape do not involve extensive violence leaving visible physical 

evidence62 and establishing rape is most difficult in these sorts of cases. Thus, 

emphasising violence may make it even more difficult to prove rape.63 ~ m ~ h a s i s i n ~  

physical violence, also serves to downplay the psychological harm of rape, an issue that 

has only recently begun to be recognised in Japan. Moreover, privileging violence 

obscures the sexual component of rape which hndamentally distinguishes it fiom other 

forms of assault because the threat of rape inscribes the feminine body such that 

women's lives are shaped in quite specific ways. Rape as assault therefore also silences 

questions concerning gendered power relations and the social construction of 

heterosexuality which Tsunoda attempted to unsettle in End8's case as discussed above. 

Thus, as Cahill notes, 

women who experience rape and the threat of rape on a daily basis, and whose 
very bodily behaviour and beings are in part formed by the presence of the 
threat of rape, will not be liberated in any sense by a redefinition of rape which 
excludes its constitutive and oppressive effects upon their existence. 

61 Hayashi, 'mkan o meguru h6j&6', p.30; Scutt, Womerl and the Law, p.471. 
62 Australian studies which support this claim are discussed in L'Orange and Egger, 'Adult Victims of 
Sexual Assault', pp. 14-15. 
63 Scutt, Women and the Law, p.478. 



Manipulating The Rhetoric Of Rights 

The discussion thus far generally indicates that Japanese legal arguments which aim to 

disrupt dominant narratives of rape draw on rights rhetoric. However, the use of rights 

rhetoric has had little impact on shifting the thinking on rape. Tsunoda notes that while 

it is now common place to acknowledge that the appropriate hogoh6eki of rape 'law is 

women's human rights rather than chastity there has been little discussion of this issue 

and therefore the meaning of women's human rights has not been clarified sufficiently to 

impact on the dominant interpretation of rape law?' Nevertheless, more success has 

been achieved in recent sexual harassment cases where the woman's position can be 

framed more forcefully using legally recognisable 'neutral' categories of citizen and 

employee as opposed to motherhood. Prior to the implementation of legislation on 

sexual harassment in Japan, feminist lawyers succeeded in some cases in demonstrating 

that sexual harassment was a violation of women's human rights and sexual fieedom and 

as such a form of sex discrimination violating Article 709 of the Civil Code andlor 

Article 14 of the Constitution (see Appendix 

The first legal victory for the plaintiff in a sexual harassment case contested in the 

Japanese courtroom was the Fukuoka decision handed down in 1 9 9 2 . ~ ~  The decision by 

64 Cahill, 'Foucault, Rape, and the Construction of the Feminine Body', p.58. 
65 Interview with Tsunoda Yukiko, 8 April 1997. 
66 However, law's power to resist re-interpretations and usage of law in novel ways and thereby thwart 
feminist challenges is illustrated by the Supreme Court's 1964 decision to construe Article 14 as a 
'prohibition of unjustiiiable discrimination, rather than a guarantee of absolute equality', quoted in 
Karnio Knapp, 'Still Office Flowers', p.97. 
67 The Fukuoka case was in fact the third case to proceed to judgment in which the term sexual 
harassment (sekushuanr harasumento or seku hara) was discussed in the courtroom (although the word 
was not mentioned in the judgment). In both the first case (Numazy or sometimes referred to as 
Shizuoka case or the 'New Fujiya Hotel' case) decided in 1990, and the second case settled in the Tokyo 
District Court in 1991 the defendant did not contest the charges and so there was no debate concerning 
the nature of sexual harassment. These cases are discussed in Ikeda, 'Changing Interpretations of 
Gender Relations in Japan', pp.222-233. For a discussion of earlier 'forerunner' sexual harassment 



the plaintiff and her lawyers to take the case to court as a case of sexual harassment 

rather than slander was partially motivated by the desire to bring about social and legal 

change beyond the case itself Tsunoda, who was part of the legal team representing the 

plaintiff, states that the case provided the opportunity to insist that sexual discrimination 

is a violation of women's fundamental human rights and to use the law to guide social 

attitudes in the hope of preventing sexual harassment from taking place in the fbture. 

The presumed preventative effect of law reform was based on the observation that US 

companies spend much time and money on the education of workers to prevent sexual 

harassment due to the high costs incurred in a law HOW effective this strategy has 

been in the US or Japan is a question beyond the scope of this study, but the general 

question of whether law reform has a 'prophylactic effect7@ is a central and difficult one 

for feminist law reformers. 70 

Pragmatic use can be made of rights rhetoric because claims phrased in this way draw on 

established discourse associated with the ideals of democracy and freedom. They 

provide the claim with legitimacy and are less easily dismissed than more challenging 

demands. As such, Carol Smart concedes that rights 'do amount to legal and political 

power resources' at least in part because the strategy can draw the state's attention to a 

particular problem.71 Similarly, Deborah Rhode argues, '[bly insisting that the rule of 

cases see Miya Yoshiko, Sekushuaru harawmento (Sexual Harassment), Kybiku Shiryb Shuppankai, 
Tokyo, 1989, pp.5 1-130; 151-206. 

Tsunoda, Sei no hbritsugaku, p. 191. 
69 This phrase is used by Thornton, 'Feminism and the Contradictions of Law Reform', p.460. 
'O It is notable, that according to one report based on US data from the 1980s only an estimated 1 
percent of women who have been sexually harassed take their case to court and of these only about one- 
third to one-half win their cases. Louise F. Fitzgerald and Suzanne Swan, 'Why Didn't She Just Report 
Him? The Psychological and Legal Implications of Women's Responses to Sexual Harassment', 
Journal of Social Issues, Vo1.5 1, No. 1, 1995, p. 123. 
" See Smart, Feminism and the Power of the Law, p. 143. 



law make good on its own aspirations, rights-oriented strategies offer a possibility of 

internal challenge that critical theorists have recognised as emp~wering'.'~ However, 

Smart and many other feminist theorists warn that rights discourse is problematic for 

feminism in a number of ways. Like most reform strategies, rights claims do not provide 

solutions to problems not least because they tend to oversimplify complex power 

relations. Rather, as Smart notes, they 'transpose the problem into one that is defined as 

having a legal solution'.73 Moreover, the rhetoric of rights can be easily appropriated by 

any group because, as Catharine MacKinnon argues, law's propensity to define the 

world in male terms under the guise of objectivity and neutrality means that '[albstract 

rights will authorize the male experience of the ~ o r l d ' . ' ~  However, while MacKinnon7s 

insight and rhetorical style are inspiring, her analysis often over-determines the nature of 

law and gender relations thus foreclosing possibilities for feminist interventions. Mileage 

has been made out of using rights discourse in Japan and elsewhere and in a situation of 

limited alternatives or an acceptance that change is going to be gradual it might be 

unwise to dismiss the utilisation of rights rhetoric out of hand. Certainly rape law in 

Japan has not been particularly receptive to this type of strategy but the same cannot be 

said for claims of sexual harassment. Moreover, the idea of rights is useful as a 

mechanism for inspiring political mobilisation. 

72 Deborah Rhode, 'Feminist Critical Theories', in Patricia Smith (ed.) Feminist Jurisprudence, Oxford 
University Press, London, 1993, p.604. 
73 See Smart, Feminism and the Power of the Law, p. 144. 
74 Catharine A MacKinnon, 'Feminism, Marxism, Method, and the State: Toward Feminist 
Jurisprudence', Signs, Vo1.8, No.2, 1983, p.658. 



Mobilising Strength: Support Groups As Resistance 

The effectiveness of using trials to generate political mobilisation, to register resistance 

to dominant discourses and to produce subversive stories involves a process of mutual 

reinforcement between the woman at the centre of the trial, those who lend her their 

support, and her lawyers. Susan Olson and Christina Batjer note that, 

a seriously negative encounter [with the judiciary] may at least initially leave 
litigants emotionally and psychologically unable to resist at all. Whether people 
are able to get out of this state and resist by telling a subversive story or by 
engaging in more complex forms of organised political action depends on some 
characteristics of the narrator and some of the context. The type of resistance 
people display depends on a mix of their degree of marginality, their 
understanding of the hegemonic story, and the opportunities and organisational 
resources they have.75 

End6's telling of her story to judges, journalists and academics is a form of resistance to 

the hegemonic tale of rape produced in the courtroom. She was motivated by the desire 

not only to be believed and have her experience legitimised as rape, but also by the 

subversive desire specifically to challenge the dominant social and legal understandings 

of rape. She took her case to the Supreme Court in the full knowledge that she was 

unlikely to win, but in the hope that her case might in some way contribute to shifting the 

current legal 'discourse on rape. For that reason she approached Tsunoda who, in 

End6's opinion, is Japan's leading feminist lawyer.76 

End6 had a small support group, but a rape case is unlikely to generate the same amount 

of public interest as a sexual harassment case, for the same reason that the Ikebukuro 

case failed to gain support outside a group of women explicitly involved in feminist 

activism. Women do not want to identifjr with prostitutes or rape victims-the two 

75 Olson and Batjer, 'Competing Narratives in a Judicial Retention Election', p. 155. 



having much in common. Both prostitutes and women who have been raped are 

stigrnatised because they are presumed guilty of sexual transgression and 'ordinary7 

women's status and 'protection7 from sexual violence lies in the demarcation between 

them and 'those types of women'. According to the rape script, rape is unlikely to occur 

if women behave appropriately and therefore women tend to believe that it will never 

happen to them as long as they can be easily distinguished from the prostitute. Sexual 

harassment in contrast is now widely recognised as a common experience among women 

in a broad range of socio-economic circumstances and employment situations. Sexual 

harassment therefore is less likely to divide women into two categories. Sexual 

harassment has also lent itself to the 'power' of rights rhetoric, as previously mentioned, 

which provides the basis for women (and men) as workers to identify as a 'neutral' 

group. 

But the current, fairly strong, social support demonstrated around sexual harassment 

trials had to start somewhere, and interestingly it was around two cases in the mid 1980s 

involving women from the mizu shdbai, thus morally suspect. These two cases 

galvanised feminist interest in sexual violence and signaled a shift in thinking about 

gender relations in ~ a ~ a n . "  In the first case known as the 'Nishi Funabashi case' the 

woman pushed a drunken man who was sexually harassing her and he fell off the railway 

station platform and was killed by an on-coming train. The woman was arrested for 

murder and during the year and half trial ending in 1986 a group mobilised to provide 

support. The woman's lawyer commented that their assistance had probably contributed 

76 Interview with Endb, 10 December 1996. 
77 Ikeda, 'Changing Interpretations of Gender Relations in Japan', p. 183-185; Yunornae, '"Ikebukuro- 
baishun dansei shiM jiken" kara mietekitamono', pp.45-53. 



to the woman's eventual acquittal.78 The outcome was hailed a significant victory by 

feminists, particularly because the woman was a stripper. 

The second case was the very similar 1987 Ikebukuro case discussed in the Preface. 

In this case, an article published in Femin Jirjin minshu shinbun (Femin-Women's 

Democratic Journal) garnered support for the woman and the resulting not only 

providing her with assistance but conducting discussions on issues of gender and 

prostitution and collecting signatures of those who supported the woman's case. In so 

doing the group raised awareness of gender issues within the community. Of particular 

importance to the outcome of the appeal was the fact that the group sought the 

assistance of Tsunoda Yukiko because she was then advisor to the Tokyo Rape Crisis 

Centre and the team of lawyers succeeded in having the woman's sentence suspended. 

These early support groups consisted primarily of committed feminist activists who 

continue their involvement in this area. However, support groups of more recent cases 

include a much broader cross section of women and a few men. The lawyers involved in 

these cases play an important role in sustaining and mobilising these groups. This form 

of resistance is used in almost all sexual harassment cases and the significant numbers of 

women and men who participate is testimony to the shifting social attitudes in this area.80 

It is also notable that defence parties appear to be concerned with the influence of these 

78 Noted in Ikeda, 'Changing Interpretations of Gender Relations in Japan', p. 184. 
79 The support group included members of the feminist group 'Hatarakukoto to seisabetsu o kangaeru 
Santama no kai' (Santama group concerned with issues relating to work and sex discrimination) who 
later conducted the first sexual harassment survey in Japan. The survey results are published in their 
book, Hatarakukoto to seisabetsu o kangaeru Santama no kai, Onna 6500 nin sh6gen. 
80 There was a core group of 15-30 members in both support groups in which I participated (the 
Yokohama and Utsunomiya sexual harassment cases). For a discussion of the consciousness raising 
which takes place within these groups see Tsunoda, Sei no h6ritsugaku, p. 189. 



groups and occasionally attempt to employ counter strategies. At one of the hearings 

towards the end of Kikuchi's case so many people arrived that straws had to be drawn to 

determine the observers allowed into the co~rtroom.~'  Once in the courtroom there 

were quite a number of vacant seats indicating that the defence had probably enlisted the 

defendant company's employees to subvert Kikuchi's attempt to fill the room with her 

supporters. Court attendance is widely believed to influence judges in terms of 

demonstrating significant social interest in the issue.82 Visible public expressions of 

concern are perhaps particularly important in Japan as legal personnel tend to view the 

role of law in Japan as necessarily following social opinion rather than adopting the more 

pro-active stance of guiding social opinion.83   or this reason Kikuchi7s support group 

consistently tried to gain media coverage of th.e trial and they held a strategically timed 

symposium on sexual harassment on 5 July 1997, shortly before the anticipated judgment 

of the case. 

Members of support groups attend trial hearings and a meeting after each hearing in 

which the lawyers explain the proceedings and their thoughts on the direction of the 

case. This is usually followed by a general discussion and then at least part of the group 

moves on to relax, and importantly to buoy the spirits of the complainant, at a coffee 

shop or restaurant. Some members participate in a more politically active role such as 

writing articles to be published in the mini-komi to keep a broader audience up-to-date 

with the progress of the case and related issues. Because the judicial process isolates 

'' This is the usual practice when there are more observers expected than seats. The practice is not 
uncommon but it is usually only necessary for the trials of 'celebrities' such as the Aum Shixmky6 
related trials. 
82 See for example Miya, Sekushuaru harammento, p. 15; Yunomae, "'Ikebukuro-baishun dansei shiM 
jiken" kara mietekitamono', pp.45-53. 
83 Goodman, 'The Exercise and Control of hosecutorial Discretion in Japan', pp.27-28. 



each case it is often difficult for the public to identifjr patterns of decision-making, action 

and power.84 Mini-komi is therefore a vitally important forum in which similar cases are 

linked and analysed precisely to discern patterns of both gendered power relations and 

judicial power and thus it is a fbndamental means of sustaining and extending political 

mobilisation and resistance. Support groups therefore play a crucial role in the resistance 

strategies formulated around the law, at the broad level of shifting social attitudes and 

achieving transformative change and more specifically in influencing judges in individual 

cases. The following section focuses on additional strategies to change judicial 

perceptions. 

Re-Educating Judges 

Many issues of Women in Japan Toaby, published by the Office for Gender Equality, 

include a small section on the increasing numbers of female professionals in the criminal 

justice system. Reaching equivalence in terms of numbers may be read simply as the 

achievement of equality, but the underlying assumption is that the representation of 

women in powerful positions will serve to advance the interests of women as a group. 

Thus, increasing the numbers of women in the legal professions aims to correct any 

'male bias' within the judiciary and elsewhere in the criminal justice system and to make 

the system more responsive to women's experiences such as sexual victimisation. 

However, rather than waiting for this assumed process of gaining 'knowledge by 

osmosis'85 to take place, Fukushima suggests speeding up the process of change by the 

84 The sigmficance of this individualisation of cases is discussed in Olson and Batjer, 'Competing 
Narratives in a Judicial Retention Election', p. 140. 
85 This phrase is taken from Robert Keeton who uses it as 'a metaphorical description of unexplained 
"judicial notice"'. Robert E. Keeton, 'Legislative Facts and Similar Things: Deciding Disputed Premise 
Facts', Minnesota Law Review, Vo1.73, No. 1, 1988, pp. 1-72. 



implementation of training programs about sexual assault for judges and law students in 

Japan following the government-funded US and Australian examples.86 Although 

feminist lawyer Hayashi Y6ko is skeptical of the extent to which judges would be shifted 

in their thinking:7 such an approach may not be difficult to implement as judges regularly 

participate in courses on current legal issues mostly sponsored by the Supreme 

This sort of training has also begun in the police force with lectures given by lawyers 

working with the Tokyo Rape Crisis ~ e n t r e . ' ~  

Strategies to shifi judicial perceptions are based on the recognition that 'judicial bias' or 

the lack of understanding of women's experiences of sexual assault is due at least 

partially to judges' limited life experiences. While the particular process of legal 

education and training of the judiciary in Japan exacerbates this problem, the paucity of 

judge's life experiences is not unique to Japan. Canadian judge Maryka Omatsu notes 

that judges do not: 

set out to twist laws and misrepresent facts prejudicially to advantage 
institutions and individuals with whom they identify on class grounds (though 
this may sometimes happen). Rather, their lack of experience of the daily lives 
of working-class people and the circumstances and functioning of specifically 
working-class institutions, such as trade unions, deprives them of potentially 
relevant information on which to make impartial judgments. This lack of 
experience will especially be apparent regarding findings of fact and judgments 
of motive, but perhaps it may also sometimes create blind spots affecting 
findings of law as well.g0 

86 Fukushirna, Saiban no joseigaku, p.296. 
Hayashi notes that judges are generally reluctant to admit that they need to change and tend to dismiss 

any criticism or complaint from outside the court. Interview with Hayashi Yako, 12 December 1996. 
88 Davis, Dispute Resolution in Japan, p.78. 
89 A short report on the May 1998 National Police Agency Conference for Instructors of Intensive 
Investigation on Sex Crime is provided in, Office for Gender Equality, Women in Japan Today. 

Maryka Omatsu, 'The Fiction of Judicial Impartiality', Canadian Journal of Women and the Law/ 
Revue Femmes et Droit, Vo1.9, No. 1, 1997, p.7. 



The sigruficance of judges' life experience leads Omatsu to argue that, 'Women judges ... 

are likely to be more sensitive to all aspects of situations involving sexual harassment and 

its effects than those who have never personally experienced hara~sment'.~' While this 

may well be the case, it does not mean that female judges can easily transform those 

experiences into more sympathetic hearings, nor that they are likely to convict more 

readily. 92 

For those who accept a positivist account of adjudication like the MinshohG school, who 

argue that judicial decision-making is a rational logical process based on the application 

of objective rules and 'facts', the gender of the judge must be inconsequential to the 

judicial findings. For a judge to speak as a woman, to draw on and acknowledge her 

personal experience would represent bias, to defL the objectivity and neutrality of law- 

the very basis for which Law claims the ability to know Truth and hence claim authority. 

If a judge was to speak as a woman it would therefore be in defiance of law and the 

woman judge would lose credibility.93 

This difficulty is krther stressed by Catharine MacKinnon who argues that a female 

judge can only speak as a 'man7 because the authority and power of law is inherently 

Omatsy 'The Fiction of Judicial Impartiality', p.7. 
* End6's initial trial and a number of sexual harassment cases including the first trials in the 
Yokohama and Tokyo cases in which the defendants were acquitted were heard by female judges. 
Tsunoda suggests that the female judges in these cases seemed to want to distance themselves from the 
complainants indicating that the judicial demands of objectivity requires that women deny a female 
subject position, their elite status depending on their identification with the socially masculine position. 
Interview with Tsunoda Yukiko, 8 April 1997. 
" Berns and Baron therefore argue that female judges are constrained by and thus victims of both the 
'violence of law' and of patriarchal society. Sandra S. Berns and Paula Baron, 'Bloody Bones: A Legal 
Ghost Story and Entertainment in Two Voices To Speak as a Judge', The Australian Feminist Law 
Journal, Vo1.2, 1994, pp. 125-149. 



masculine but masked as objectivity." While in broad agreement with MacKinnon, 

Sandra Berns and Paula Baron suggest that it is nevertheless possible for a female judge 

to express an alternative 'feminine voice7- by this they mean someone who is located 

outside the historically constituted male interpretive legal community and one who is 

prepared to speak out of 'otherness7. To do so, they argue, situates such judges closer 

to the goal of achieving justice.95 However, according to Berns and Baron to speak out 

and maintain the authoritative position of judge is only possible by working 

surreptitiously within accepted legal conventions. Women judges, they contend, can 

work the 'the gap between legality and justice which Derrida terms the aporia' by 

ensuring decisions are represented as just and edorceable by law. This is achieved by 

constructing the judgment in such a way that the decision appears inevitable: 

the feminine ... must make its appearance, not on the face of the text, but through 
the inevitability of the narrative of the text, so that the decision seems, feels, as 
if it could not have been other than it is. The difference d~flerance makes must 
be read, not as difference but as legality if the text is to become self-enforcing 
legal and legitimate (and inevitable). . . .While the text may, indeed, speak the 
feminine, it must be read as only speaking the law.. ..For the other to be heard at 
all, dzflerance must be heard as force [the force of law], and that force become 
inevitable. The meanings of the author must become, somehow, self-enforcing, 
speak at a level at once beneath and beyond interpretation, so that to speak as a 
woman becomes to speak as a judge.% 

Berns and Baron's proposal thus suggests that the task of the feminist judge is to mask 

and make invisible her attempts to produce an alternative vision of gendered power 

relations. In a sense the proposal draws on and uses the insights of poststructuralist or 

deconstructive theory to construct a narrative that mimics disembodied objective legal 

Truth. The potential pragmatic advantages of this strategy are clear, but from an 

94 MacKinnon, Feminism Unmodijed. 
95 Berm and Baron, 'Bloody Bones', p. 134. 
% ibid., pp. 147-148. 



epistemological point of view the problem with their argument is that it restores the 

privileged discourse of law and its power to define and normalise heterosexual and 

gender relations, albeit in a potentially more sensitive voice. 

Thornton extends the argument of Berns and Baron to some extent by similarly 

suggesting that as the number of women in the legal professions increases, the 'presence 

of a diverse range of "others" corrodes, although does not efface, the flawed 

presuppositions of the imagined masculine and the fictive Thornton insists 

that the cultural constructions of gender must be carefblly deconstructed and de-centred 

for it is here that we can most adequately explain why, despite the now large numbers of 

women in the jurisprudential community (50 percent of law students and almost 30 

percent of practicing professionals in ~ustralia),~' women are not fblly accepted in that 

community and why therefore they are constrained in their ability to make a greater 

impact on transforming law's role in the production of social relations. 

Conclusion 

Given the long silence surrounding the issue of sexual violence, the normalisation of 

sukebei behavour and the discursive dominance of the rape script in Japan, legal 

intervention is fbndamentally important at both the symbolic level and the level of 

addressing individual harms. Breaking this silence means placing these issues on the 

public agenda. 

97 Margaret Thornton, 'Authority and Corporeality', p. 170. 
ibid., p. 148. 



Feminist lawyers and activists are contesting the dominant narratives produced intlaw, 

beyond the formulation of arguments designed to advance the interests of individual 

women in individual cases. Cases are used as opportunities to both mobilise public 

interest and to shiR the thinking of judges because these currently mutually reinforce the 

dominance of the rape script. Feminist strategies in Japan therefore are not, as in many 

other countries, focused primarily on instituting legal reform. Perhaps this may change 

in the future, but at present efforts are directed at promoting public debate in order to 

reconceptualise sexual violence as a harm rather than a non-threatening masculine 

fantasy. This is not merely a necessary first step. The wisdom lies in creating the space 

in which to construct alternative narratives of rape by examining women's experiences of 

victimisation. Legislation which does not significantly improve the court's receptiveness 

to hearing alternative accounts offers little benefit to women, as has been demonstrated 

in many Anglo-American countries. The focus therefore on shiRing social and judicial 

attitudes within and around trials makes considerable strategic strength. 

However, this is no easy task. The power of law to constrain, appropriate and dismiss 

women's stories is demonstrated by the sanitisation strategy which failed to provide the 

framework for narrativising a 'suspect' story within a conventional story-line. Another 

failed but potentially more promising strategy used in End6's case was extending the 

logic of masculinist arguments to their limits to disclose internal contradictions and 

inconsistencies. This strategy is likely to have a greater impact over the long-term as a 

means to gradually undermine the authority of the rape script. Articulating women's 

counterstories in terms of rights rhetoric and through expert opinion are similarly part of 

the process of dislodging the dominance and legitimacy of the rape script. These- 



strategies for working within the constraints of legal procedure thus demonstrate; that 

lawyers are using cases as an opportunity to challenge dominant assumptions and thereby 

shift judicial thinking about gendered power relations and the nature of sexuality and 

sexual violence. It is clear that judgments are perceived to have a significant role beyond 

the case itself, as authoritative in terms of precedential value and as p o w e f i  social 

discourse. 

Perhaps even more important than these internal legal tactics are the strategies aimed at 

shifting social and judicial attitudes using cases as a forum for public debate. Support 

groups thus not only assist in particular cases but formulate ways to link seemingly 

disparate phenomena and thereby think about new ways of conceptualising sexual 

violence and its impact on women's lives. It is only through this process of listening to 

alternative accounts of sexual violence and producing new ways to think about the 

effects of sexual violence that it is possible to disrupt the privileged knowledge produced 

in judgments. Achieving a more representational judiciary and law reforms which do not 

adequately reflect or facilitate the telling of women's stories of sexual victimisation are 

unlikely to produce any real form of transformative change without carefklly considering 

the hndamental nature of the problem. 

This means contextualising sexual violence in terms of the sexual component of the 

assault and gendered power relations. Analysing law as an index of socially dominant 

discourses provides the means of understanding the particular assumptions about gender 

and sexuality that need to be challenged. Moreover, the discussion in Chapter Two 

suggests that examining the impact of the fear of rape on women's daily lives deepens 



our understanding of the problem and indicates new ways to think about sexual violence 

beyond the current legal priority placed on individual attacks. As Cahill notes, 

the individual women rape victims who prosecute their cases were marked by 
the threat of rape-simply because they were women-long before their bodies 
were actually violated, and that their experience of rape is not exhausted 
(although it is certainly dominated) by the one particular incident which 
commands the court's attenti~n.'~ 

It is therefore necessary to challenge the pervasive assumption that sex is a natural 

biologically based system and demonstrate its social construction through discourse. 

New understandings of sexual harassment may well facilitate this process by 

demonstrating not only alternative understandings of responses to rape but also of the 

ways in which the discourse of natural masculine sexual behaviour and attitudes 

reinforces the power relations which produce an un-natural sexual hierarchy. The 

process of legal decision-making in rape cases needs to incorporate the idea that sex is a 

fbndamental part of a larger system of sexual hierarchy and that the threat of rape 

constitutes women's lives in sex specific ways. Sharon Marcus thus suggests defining 

rape quite simply as 'a sexualized and gendered attack which imposes sexual difference 

along the lines of violence'.100 While legal reform may not be on the immediate feminist 

agenda in Japan, this sort of definition may provide a usehl means to continue the 

process of reconceptualising both rape and gender relations outside of law-for it is only 

outside the law that solutions can be found to prevent sexual assaults from happening. 

The recent work on the ways in which the body is inscribed as feminine suggests a 

potentially productive direction for resistance in terms of finding new ways to re-inscribe 

bodies with alternative ideas and values. Creating a space and new ways for women to 

99 Cahill, 'Foucault, Rape, and the Construction of the Feminine Body7, p.59. 
Marcus, 'Fighting Bodies, Fighting Words', p.397. 



define their own experiences and develop their own understanding of sexual abuse is also 

fbndamentally important in terms of disrupting the power of law to define women's lives 

and experiences. 



CONCLUSION 

if we could fbrther our understanding of what judges know, how they know it, 
how this shapes the construction of reality in judgments-that is, how judges 
'orient' their narrative-and how this is all affected by gender, then maybe 
things could change.' 

Judicial opinions reflect and therefore make visible dominant discourses and at the same 

time they play an important symbolic role in legitimising (or not) particular social 

conventions and behaviours. The general reluctance to engage in questions involving 

sexuality means that the analysis of judgments can make a valuable contribution to o u ~  

understanding of the ways in which gender relations and sexuality are constructed i ~ ;  

Japan. This might then be usefbl to the process of formulating strategies to alleviate the 

problems facing women who confront the courts in cases involving sexual violence as 

well as contributing to the process of transformative change at the heart of feminisl 

politics more broadly. 

The meanings of rape law in Japan, particularly the issue of whether or not force and 

resistance must be demonstrated has led to some confusion. While ~ a n i ~ u c h i ~  argues 

that it is the central element of rape ~ o s h i ~  and ~ a f t u l i n ~  suggest that it is not a 

necessary requirement for prosecution. My examination of rape cases suggests thal 

essentially both positions are partially correct. The perceived need to demonstrate thal 

force was used to commit rape is mitigated in certain sorts of cases where there is nc 

1 Emphasis in the original. Regina Graycar, 'The Gender of Judgments: An Introduction', in Margaret 
Thornton (ed) Public and Private: Feminist Debates, Word University Press, London, 1995, p.269. 

Taniguchi, 'Gkanzai ni okeru Mk6, ky6haku no teido', pp.5-9. 
Koshi, The Japanese Legal Advisor: Crimes and Punishments, pp. 140-141. 
Naftulin, 'Women's Status Under Japanese Law', p. 15. 



evidence of a prior relationship between the woman and the defendant, where there were 

multiple offenders, multiple offences or the defendant had a prior conviction for a similar 

offence. These sorts of cases conform in a relatively unambiguous way to dominant or 

stereotypic perceptions of rape. They easily 'make sense' as rape scenarios and so it is 

usually deemed unnecessary to scrutinise the woman's integrity. Given the prosecutor's 

role in filtering out cases unlikely to win in court, it is probable that these are the sorts of 

cases that judges most frequently adjudicate. Their decisions therefore serve to reinforce 

the stereotypes of tsiij6 rape cases. However, in cases which do not conform to the 

stereotype, the demonstration of utmost force evaluated on the basis of the degree of the 

woman's resistance becomes central to the judicial interpretation of rape. 

It is in these sorts of cases that judges most clearly draw on and reinforce masculinist 

constructions of normative heterosexual sex and gender which deny women a space in 

which to indicate non-consent and a position of subjectivity. Rape is frequently 

perceived as extreme sex, motivated by the same natural uncontrollable urges that drive 

sukebei masculine sexuality. This ignores the power dimension of rape and serves to 

shift responsibility for the sexual act from the offender to the woman thereby silencing or 

disqualifying alternative narratives of fear and violation. The difficulties a woman faces 

are reinforced by standards of assessing women's moral blameworthiness and by the 

sexualisation of her body which takes place through the process of claiming rape. 

Some of the problems women face in Japanese courtrooms have been targeted as sites 

for reform in other countries, but it is unproductive and inaccurate to view Japan as 



merely 'one step behind'. Historically and culturally specific factors have contributed to 

the production of the hegemonic discourse on natural male sexuality which sustains both 

the rape script and the silence surrounding sexuality and sexual violence. This silence 

reflects historically and culturally specific discourses which produce the ideology of 

sacrificing particular groups of women, particular inflections of sexualised public and 

desexualised private spheres which inhibit the legal and social interest in addressing 

harms resulting from the practice of masculine sexuality, and the normalisation of sexual 

violence through processes of commodification. The silence is reinforced by discursive 

practices which inscribe the feminine body as guilty with the result that women who have 

been raped are aligned with prostitutes and are therefore reluctant to speak out. 

In addition the silence is 'enforced' by the prosecutorial practice of dismissing cases that 

do not conform to the rape script which means that the majority of rape stories that get 

told in court correspond with that script. Moreover, the relatively homogeneous and 

homosocial judicial community reinforced by its centralised administration means that 

judges tend to be conservative, isolated and alienated from the rest of society. As a 

result their perceptions of reality may not concur with the experiences and outlook of 

those who are situated in the margins of society or those who look least like them- 

middle-class, ethnically Japanese men. This makes the stories of those 'outsiders' more 

difficult to tell and be heard because they may not or are less likely to conform to judges' 

common-sense understandings of the 'way things are7 or shakai tsiinen. 



But no discourse or discursive practice is totally hegemonic. Because: the 

power/knowledge nexus is exercised in diffuse, multiple and localised forms there are 

inevitable gaps, weaknesses and contradictions where resistance takes place. The fact 

that women file a complaint of rape at all in afishizen case is a form of resistance. 

Given the discursive dominance of the rape script, the fact that some of these cases 

proceed to trial demonstrates that some form of resistance was operationalised at some 

point or at a number of points along the way. 

Recent shifts in legal and social awareness of sexual violence in Japan indicate that 

gradual but significant legal and social changes are taking place at least partially in 

response to feminist interventions in and around the law. As I mentioned in the previous 

chapter, the Nishi Funabashi and Ikebukuro cases in the mid 1980s significantly 

contributed to feminist interest in sexual violence and gender relations in Japan. 

Although tried as murder cases they have more recently been interpreted by Japanese 

feminists as 'forerunner' sexual harassment cases. Analysing the connections between 

different sorts of cases or those differentiated in legal discourse provides a space in 

which to understand the various ways in which patriarchal discourses impact on 

women's lives in hndamental and differing ways and in differing contexts. It is this 

linking of seemingly disparate phenomena that is part of the force or strength behind 

communications expressed through the mini-komi. 



The most notable shiR over the past decade has been in relation to sexual hara~sment.~ 

When the word 'sexual harassment' (sekushuaru harasumento) entered Japan in 1988 

the subject took the popular media by storm. The word was shortened to sekuhara and 

voted the most popular new word in 1989. However, this did not indicate an 

acknowledgment of a specific and pervasive harm done to women. The abbreviated term 

and its use in popular discourse was hndamentally an attempt to trivialise and undermine 

the significance of this new challenge to male sexual practice ( ~ u k e b e i ) . ~  The 

trivialisation of the concept also reflects the extent to which sexual harassment has been 

normalised in Japan and elsewhere.' The first cases of sexual harassment entering the 

courts8 received mixed responses. There were some successes, but other decisions were 

clearly influenced by rape myths. A decade later, however, there are clear indications of 

a shift in the pattern of judicial decision-making. The amount of damages being awarded 

to each plaintiff is gradually increasing as is the number of cases being found in favour of 

the Moreover, the first legislation on sexual harassment (in the amended 

A reflection of the changing social attitudes towards sexual harassment is noted by Laura Miller who 
states that various recent articles published in two popular magazines for young women (Can Cam and 
Say) indicate that it is no longer 'cool' or acceptable to respond to sexual harassment by giggling or 
acting flattered. Laura Miller, "'Bad Girls"', p.45. 
6 Ikeda Richiko documents the trivialisation of this subject in men's magazines and newspapers. Ikeda, 
'Changing Interpretations of Gender Relations in Japan', pp. 1-2. 
7 Margaret Thornton makes this observation in general terms, not in reference to Japan. Thornton, 
'Authority and Corporeality', pp. 160-161. 
8 The first judicial statement on sexual harassment was made in the Numazu case in 1990. The judge 
stated that the sexual harassment in this case included an indecent assault and because the car door was 
locked the plaintiff could not escape. Moreover, the woman's employer ignored her will and took 
advantage of his superior position. The defendant did not enter a defense and so the woman's testimony 
was accepted and she was awarded H,100,000 including legal costs. (Numazu Case) Compensation 
claim, Shizuoka District Court, Numazu Branch, 1990 H2 (wa) No.388, Judgment 20 December 1990, 
Hanrei Taimuzu, No.745, 1 March 1991, pp.238-240. Leon Wolffalso discusses this case, but refers to 
it as the 'Shizuoka Sexual Harassment Case'. Leon Wow 'Eastern Twists on Western Concepts', 
pp.509-535. 
9 Yamada argues that sexual harassment cases are also increasingly recognising psychological damage 
and inability to work. He notes that the compensation awards should be higher, but he expects the 
current trend of gradual increase to continue. Yamada Sh6z6, 'Shokuba ni okeru sekushuaru 
harasumento o meguru saiban rei no bunseki (kan)' (Analysis of Legal Cases of Sexual Harassment in 
the Work Place (Final), HGgaku ShinpG, Vo1.106, No.12, 5 November 1999, p. 121. Yamada provides 



EEOL) went into effect in April 1999. It is possible that the evident re-thinking of 

gendered power relations and the harm of sexual assault which appears to be taking 

place in civil sexual harassment cases will have an impact on future criminal rape and 

indecent assault cases. 

It is possible that the increasing success of prosecutions in sexual harassment cases due 

to expert opinion evidence may lead to the use of similar evidence and an increased 

understanding of women's responses to fear and sexual assault in criminal cases. One 

clear example of this took place recently in Osaka. On 13 December 1999 after only two 

hearings, the Osaka District Court found the governor of Osaka, 'Knock' Yokoyama, 

guilty of sexually harassing a twenty one year old woman who worked as part of his 

campaign staff. The judge condemned a) the acts as 'persistent and evil' by a 'powerfbl 

figure7, b) his counter-claim against the woman arguing that he had been falsely accused, 

and c) the fact that he 'ignored and challenged the court7 by not contesting the suit while 

accusing her of lying and claiming to the media that the truth would come out in the 

investigation. Yokoyama was ordered to pay Y 1 l,OOO,OOO.'O 

Although the case was in many respects a victory for the woman, she stated that her 

'nightmare' would not be over until he apologised and resigned from his position. She 

therefore filed criminal charges of indecent assault. Like other sexual harassment cases, 

a support group was actively involved in a campaign to advance the woman's interests 

although public awareness and media attention were already guaranteed, given 

details of the amounts of compensation awarded in the total thirty two cases of sexual harassment which 
reached judgement between 20 December 1990 and 12 March 1999. Yamada ShazB, 'Shokuba ni okeru 
sekushuaru harasurnento o meguru saiban rei no bunseki (I)', pp.43-45. 



Yokoyarna's prominent position. A member of a local citizens' group who lent support 

to the woman argued that strong public opinion demonstrated by media attention and the 

large number of letters or postcards demanding action which were sent to the 

prosecutor's office was instrumental in pushing the prosecutor's office to act." 

When he heard of his criminal indictment Yokoyama resigned and in the first hearing of 

the proceedings (18 March 2000) he offered a statement of apology and acknowledged 

his guilt although he emphasised that she did not resist his advances. The prosecution 

explained that the woman was 'shocked by the sudden advance, petrified by her fear and 

was unable to resist or even According to Tsuchimoto Takeshi, former 

prosecutor and law professor at Teiky6 University, Yokoyama7s 'confession7 was 

probably an attempt to win leniency from the court,13 and if so the strategy clearly 

worked. On 10 August 2000, Yokoyama received an eighteen month prison sentence, 

suspended for three years.14 

What is particularly significant about this case is that a number of novel legal steps were 

taken. First, the civil trial interpreted Yokoyama's strategy of merely denying the 

allegations as suspicious. This then places the onus on the defendant to construct an 

alternative and persuasive account of events. The decision also suggests that the 

phenomenon of sexual harassment is becoming more readily recognisable which means 

lo 'Sexual harassment costs 'Knock' 11 million yen', The Japan Times, 13 December 1999, 
http://www.japantimes.co.jp/newdnewsl2-99/newsl2-13.ht~. 
" Cited in Kenzo Moriguchi, 'Time running out for 'Knock' as opinion turns against him', The Japan 
Times, 20 December 1999, http://www.japantimes.co.jp/news/news12-99/news12-20.html. 
l 2  'Knock' admits in court he molested college coed', The Japan Times, 2 1 March 2000, 
http://www.japantimes.co.jp/newdnews3-2OOO/news3-2 1 .html. 
13 Cited in 'Trial Watchers angered by Yokoyama's admission', The Japan Times, 2 1 March 2000. 
http://www.japantimes.co.jp/news/news3-20OO/news3-2 1 . h a .  



that when power relations are taken into account women's 'lack' of resistance is more 

likely to be understood. There is certainly evidence of a trend in this direction and this 

may well have a 'flow on effect' in criminal trials of rape and indecent assault. 

Eventually this might lead to a radical shiR in thinking about the hndamental elements 

defining rape. 

The second but related innovative step in legal procedure adopted in this case suggests a 

re-thinking of the nature of the harm of sexual assaults and the difficulties involved in 

criminal proceedings. For the first time in Japan's legal history a screen was erected 

between the witness box and the defendant to protect the woman from any fiirther 

intimidation by the defendant.'' While the judge's decision to accept the screen suggests 

an increasing level of sensitivity towards victims of sexual assaults possibly stemming 

from sexual harassment cases, the decision also reflects very recent moves within the 

legal arena to overhaul the judicial system, including measures to address the needs of 

victims of sexual assaults. On 17 March 2000 the government approved three bills 

claming the rights of victims and providing additional assistance to victims, one of 

which enables a partition to be erected between the witness and the defendant in cases 

involving minors and sexual assaults or the use of video conferencing or videotape. 

According to Justice Minister Usui Hideo, '[tlhe public has been calling for the state to 

recognize crime victims, and we have drafted these bills because of such a need'. Other 

measures proposed in the bills include the abolition of the six month time limit for 

victims of rape to file a formal complaint, allowing a person close to the victim to 

l 4  LY~koyarna's su~pended term won't be appealed', The Japan Times, 24 August 2000. 
I s  I thank Leon Wolff for drawing my attention to these shifts in legal procedure, personal 
communication, 28 April 2000. 



accompany them into the courtroom to ease their stress, and allowing victims to state 

their feelings as well as opinions in court (currently admissible only if they appear as a 

witness) although these statements will not be recorded as evidence.16 

It is likely that the Yokoyama case has made its biggest social and legal impact' at the 

symbolic level, particularly given the significant media attention it has attracted. The 

case opens up a space in which to challenge the civiVcriminal distinction in legal process, 

which reinforces the conventional idea that violence against women in the family (and in 

the broad sense this has included companies)17 is distinct from and less harmful than 

violence against non-'family' members 'on the street'-the accepted public arena of state 

intervention and contr01.'~ Taking a case of sexual harassment to civil trial certainly 

challenges the discourse that links ideas of company, family and privacy. But to then 

take the same case to the criminal court reinforces the challenge to the publiclprivate 

distinction, provides a space in which to challenge conventional understandings of the 

nature of male sexuality, power and the role of law, and amplifies the message that 

sexual violence is a serious matter wherever it takes place. As Louise Roth notes, '[tlhe 

l6 'Bills recognizing rights of crime victims passed', The Japan Times, 17 March 2000. 
http://www.japantimes.co.jp/newdnews3-2OOO/news3-17.html. 
' I  For a discussion of the Japanese cultural ideal of the company as 'one great family' (daikazoku) see 
Thomas P. Rohlen, For Harmony and Strength: Japanese White-Collar Organization in 
Anthropological Perspective, University of California Press, Berkeley, 1974. A more nuanced 
discussion of the contradictions involved in and resistance to the discourse and practice of 'our 
company' (uchi no kaisha) is provided by Dorinne K. Kondo, Crafting Selves: Power, Gender, and 
Discourses of Identify in a Japanese Workplace, University of Chicago Press, Chcago, 1990. 
I s  Differences in legal rules and procedures which follow from this distinction are discussed in Susan 
Edwards, 'Violence against women: feminism and the law', in Loraine Gelsthorpe and Allison Morris 
(eds) Feminist Perspectives in Criminology, Open University Press, Milton Keynes, 1992, pp. 154-156. 
Jocelynne Scutt also highlights the 'irrationality' of the dichotomy, noting that the application for a non- 
molestation order against one's husband in Australia means that 'the law will say to the man, through 
the order, that having once beaten her, harassed and molested her, he "shouldn't do it again." If he 
does, he will effectively be in contempt of court.. . .This means that women who are beaten and are thus 
the victim of criminal acts, have to go through a procedure which effectively decriminalises the abuse 
they have suffered.' Jocelynne A Scutt, 'The Incredible Woman: A Recurring Character in Criminal 
Law', Women's Studies lnternational Forum, Vo1.15, No.4, 1992, p.441. 



legal implication of the doctrine of separate spheres is that, except in extreme cases 

where the state can demonstrate a compelling interest, government and law are limited in 

interference in family life, intimate relationships, and sexuality'. l9 The increasing number 

of formal complaints and prosecutions of sexual harassment in the workforce and in 

education since the late 1980s' and of chikan since the mid 1990s, in Japan represents 

the discursive and fluid nature of the boundaries between public and private.20 Sexual 

harassment and chzkan challenge the assumption of a legal right to or at least the social 

expectation of noninterference in the 'private' sphere of sexuality. 

These cases disrupt the boundary between the public and the private by highlighting not 

only the occurrence of sexual, hence 'private', conduct in public space such as work, 

education and transportation, but also the significance of gendered social power relations 

in defining and defending that privacy. Equally important, these cases and the public 

responses to them also highlight the extent to which the violation of women's bodies by 

male sexual behaviour has become normalised. These cases resist the dominant social 

narrative that women must just accept and put up with men's sexual incursions and 

redefine that activity in terms of harm. The Yokoyama case may encourage or give 

confidence to other women who wish to proceed with criminal rather than civil 

proceedings. Whether this is a more satisfactory option for women is another question. 

Nevertheless, there is evidence that cases involving sexual violence are being approached 

with greater sensitivity in the broader community at least in terms of public debate and 

l9 Louise Marie Roth, 'The Right to Privacy Is Political: Power, the Boundary Between Public and 
Private, and Sexual Harassment', Law and Social Inquiry, Vo1.24, No. 1, Winter 1999, p.53. 
20 ibid., p.46 



this has been reflected in recent public policies on issues relating to victims of sexual 

violence. 

The three Bills passed in 2000 concerning victims of sexual assaults may be partly 

attributed to the 1997 'Plan for Gender Equality 2000: Vision of Gender Equality' which 

recommended the examination of laws and punishments relating to crimes of violence 

against women, the possibility of adopting additional legal measures, the training of legal 

personnel to protect women's rights and improve the treatment of women who have 

been victimised, and the need for public awareness to stop victim-blaming. The policy 

also emphasises the need to improve shelters for battered women and recognise the work 

carried out by their staff.21 

This official recognition of some problems relating to sexual violence and women's work 

and research in this area stems partly from developments leading up to and following the 

United Nations' 1995 Fourth World Conference On Women in Beijing. At the 

conference, violence against women was re-affirmed as a priority issue and official 

delegates at the conference were pressured to improve co-operative measures with non- 

governmental organisations (NGOs) by those attending the concurrent NGO Forum, 

including around five thousand Japanese participants. At the same time, the Japanese 

government (and other signatories to the United Nations Convention to Eliminate All 

Forms of Discrimination Against Women) were obliged to monitor and file a report on 

what the government had done to address the issue of violence against women. This 

2' Danj6 kyW6 sankaku suishin honbu (Office for Gender Equality), 'DanjB kyiida sankaku 2000 nen 
puran: danjo kyM6 sankaku bijon' (Plan For Gender Equality 2000: Vision of Gender Equality), Prime 
Minister's Oflice: Tokyo, pp.3 1-34. For a more detailed analysis of this policy see Bums, 'Gendered 
Violence', forthcoming. 



pressure was also perhaps heightened by the Japanese government's concern to increase 

its profile in the United Nations and its general role in the international arena. Moreover, 

as previously mentioned, increasing international attention from the late 1980s was paid 

to the 'comfort woman7 issue, the Japanese government's responsibility and inadequate 

response. The government's broader interests thus coalesced to some extent with both 

international and domestic pressure to respond to the question of violence against 

women in Japan. As a result, dialogue between official bodies and some women's 

groups has improved and a number of issues relating to sexual violence are being 

addressed." 

However, there remains a division between grassroots feminist groups, and academic 

feminism, and larger women's organisations which are ideologically more conservative. 

These tensions are inevitably exacerbated by the process of participation on the various 

committees set up to address the UN demands and establish domestic reforms. 

Participants generally include women lawyers and Diet members and other women who 

may be perceived as 'elite'. These committee members face the problem of all those 

who attempt to incorporate a feminist agenda into existing systems, institutions and 

fiamework~.~ Compromise is inevitable and leads to perceptions, if not the reality, of a 

gulf between elite and grass-roots feminisms. It is not surprising therefore that the Plan 

for Gender Equality has been strongly criticised by some Japanese feminists who argue 

22 Interview with Hayashi Keiko and Suzuki Fumiko, 23 June 1997. 
23 For a discussion of the difficulties and compromises forced on women attempting to reform the rape 
law in Canada see Los, 'Feminism and rape law reform', pp. 160-171. 



that it 'failed to fblly analyse the structure and causes of the gender discrimination in 

Japanese society'.24 

The shape of feminism in Japan has not taken the form of a single 'm~vernent ' .~~ There 

is a large number of groups, many of which maintain strong links with other groups, and, 

through this networking women are mobilised to protest or contribute support over 

particular issues. Often with great rapidity many of these groups emerge, dissolve or 

evolve into other groups oriented around fairly specific issues. Groups concerned with 

sexual violence have established Rape Crisis Centres, shelters for women and children 

escaping domestic violence (initially established for immigrant women escaping 

prostitution) and counselling centres. They have also run various campaigns to protest 

and raise awareness about chikan, sexist advertising and pornography, conducted the 

first surveys on sexual harassment and domestic violence and so forth. The vast majority 

of this work has been carried out autonomously, financed by subscriptions and donations 

without the assistance of government support and fbnding. Many groups have not 

requested government assistance, believing that government assistance would inevitably 

result in co-option and a compromise of principles and practices. However, as attitudes 

on the part of the government and society in general begin to view areas of sexual 

24 Editorial Committee of 'Women's Asia 21', 'Our Vision for the 21st Century: To Create the Society 
based on Gender Justice, Ecological Sustainability & Global Democracy-Critique on the Japanese 
Government Vision', Women S Asia 21: VoicesJi.om Japan, No.2, 1996, p.5 1. 
25 For discussions of feminist groups in Japan see Yokohama Josei FBramu (Yokohama Women's 
Fonun) ed., Onna no nettowdkingu (Women's Networking), GakuyB Shobc?, Tokyo, 1991; Diana Khor, 
'Organizing For Change: Women's Grassroots Activism in Japan', Feminist Studies, Vo1.25, No.3, 
1999, pp.633-661; Vera Mackie, 'Dialogue, Distance and Difference: Feminism in Contemporary 
Japan', Women S Studies International Forum, Vo1.21, No.6, 1998, pp.599-615; Debbie Lunny, 
'Women's Movement in Japan', Women S Asia 21: Voices from Japan, No. 1, 1995, pp.60-6 1; 
Yunomae, 'SeiMryoku o meguru onna no undd', pp. 135-142. 



violence as areas of social responsibility, requests for government assistance are likely to 

increase. 

At another level, from the mid-1990s there have been increasing discussions and 

symposia organised by the larger Bar associations on sexual harassment, domestic 

violence and child abuse among lawyers. There is also a committee on women's rights in 

the Japan Federation Bar Association which is particularly concerned with these issues 

and in 1996 it established a special committee on family violence. According to Tsunoda 

Yukiko the general level of interest in these areas among lawyers is still not particularly 

high but has increased as a result of UN conferences which legitimise the seriousness of 

these issues.26 Interest at the local government level also increased around the mid- 

1990s. For example, in 1996 the Tokyo Metropolitan Government established a study 

group including prominent feminist lawyer Hayashi Y6ko to initiate research into 

violence against women, particularly domestic violence. Moreover, lawyer and activist 

Fukushima Miho's 1998 entrance into the Diet is indicative of the multi-faceted 

approach being adopted by feminists. 

Given that so little public debate and attention has been paid to violence against women 

in Japan and that Japan has not had the force of a ' f e m o ~ r a c ~ ' ~ ~  to place gender issues on 

the public agenda it is important to acknowledge the role and nature of Japanese 

women's groups. Achievements thus far are largely attributable to the strength of the 

informal networking that exists between these groups and their increasing opportunities 

26 I n t e ~ e w  with Tsunoda Yukiko, 8 April 1997. 
27 This term was coined to describe the role of feminist bureaucrats in Australia. See Anne Summers, 
'Mandarins or Missionaries: Women in the Federal Bureaucracy', in Norma Grieve and Ailsa Burns 



to make use of international linkages to bring pressure on the government to respond to 

their concerns.28 As previously mentioned demonstrating public concern is the first step 

to any form of legal reform. The question of what types of strategies to adopt is 

consequently all the more imperative, now that it seems the government and legal 

institutions are at least either partially listening or being forced to demonstrate that 

something is being done to address issues relating to sexual violence. 

Some legal strategies in cases of sexual violence seek to emphatically distance the 

complainant from the prostitute, reinforcing the division between prostitutes and 

'ordinary7 women by distinguishing between the 'wronged' woman's behaviour and that 

of the prostitute. The counterstory insists that a mistake has been made, that the proper 

distinction between the two 'sorts' of women has been confused. In Atsumi7s case she 

could not tell the police that the defendant paid her money for the train fare home for 

fear that it would be interpreted as payment for 'services rendered'. The judge in the 

first trial responded that to be thinking such rational thoughts was unnatural for a 'real' 

rape victim. This proximity between women who have been raped and prostitutes is 

reinforced by the idea that 'good7 women will not be violated. The resulting 'safety net' 

provided by prostitutes for the protection of 'ordinary' women raises difficult questions 

for feminist legal strategies. There is a need to think carehlly about whether these 

strategies sustain and reinforce the ideology of sacrifice which so clearly affected the first 

trial of the prostitute in the Ikebukuro case. 

(eds) Australian Women: New Feminist Perspectives, Oxford University Press, Melbourne, 1986, pp.59- 
67. 
28 For an insightful and more detailed analysis of feminist activism in Japan see Mackie, 'Dialogue, 
Distance and Difference', pp.599-615; Diana Khor, 'Organizing For Change', pp.633-661. 



In that trial, the judges deemed that she was a willing actor in the sadomasochistic play 

partly because this narrative was not challenged; that is, the defence counsel failed to 

raise the issue of her psychological state at the time. In some respects, the problems the 

woman in this case had in proving lack of consent echoed those facing women more 

generally in Jirshzzen cases of rape (such as 'evidence' of immoral or substandard 

character and behavior). However, in contrast to many rape trials, lack of evidence was 

not the problem. The video recording provided 'proof of rape, indecent assault, assault, 

coercion, arrest and confinement; although it was not read that way. In the Ikebukuro 

case, the woman's difficulties were amplified by the fact that she was a prostitute and the 

sexual contract between prostitute and client was seen to void her right to bodily 

autonomy. This interpretation is not unique to either Japan or the legal arena. A recent 

study on prostitution found that violence towards prostitutes was prevalent worldwide 

and that these women are beaten, raped, and murdered (in the majority of cases by 

clients-men from ordinary social and family backgrounds) not simply because they are 

prostitutes, but because they are the most vulnerable women in our ~ocieties.'~ 

The judgment in the Ikebukuro case explicitly demonstrates law's power to construct 

prostitutes as Other to 'respectable women'. Not only does this contribute to their 

vulnerability, but it also serves to send a coded warning to 'ordinary women and 

children' that transgressions of normative constructions of gender and female sexuality 

exact a high price. The 'Othering' of the woman because she was a prostitute also 

29 Roberta Perkins, Working Girls: Prostitutes, Their Life and Social Control, Australian Institute of Criminology, 
Canberra, 1991, p.344. See also Jocelynne Scutt's argument that judges are often out of touch with changing 
community standards and beliefs as evident in two recent Australian cases in which the judges reinvoke the myth 
that prostitutes are not as harmed psychologically as ordinary women by rape. Jocelynne A. Scutt, 'Judicial Vision: 
Rape, Prostitution, and the "Chaste Woman"', Women's Studies International Forum, Vo1.17, No.4, 1994, pp.345- 
356. 



served to obscure and silence questions, in the popular media and in the courtroom, 

concerning male sexuality, power and sexual violence against women. 

By deconstructing the hegemonic narratives of rape produced in the Japanese courtroom 

I have aimed to reveal the ways in which legal discourses disqualify and exclude 

women's experiences of sexual violence. This approach serves as a usehl starting point 

for effective feminist legal strategies because it highlights the common sense 

understandings of sex, sexuality and gender that underpin judicial decision-making in 

cases of sexual violence. Formulating effective strategies, however, may be well served 

by additional attention to the meanings and ways in which bodies are inscribed as 

feminine and masculine. Constructions of sukebei masculine sexuality and the feminine 

body as rapable suggest that sexuality has a central role in the constitution of gender 

relations. This is a potentially productive area for krther research in Japan with possible 

implications for transforming gender relations beyond the courtroom. 



Appendix 1: Legal Definitions 

Legal Definitions of Sexual Assaults 

Japan recognises five statutory sexual offences against the person: indecent assault 
(obscenity by compulsion), rape, constructive compulsory indecency and quasi-rape, 
attempted indecent assault and rape, indecent assault or rape resulting in death or injury. 

The following crimes are defined under the Criminal Code, Chapter XXII 'Crimes of 
Obscenity, Rape and Bigamy' as: 

(Obscenity by compulsion) [kybsei wazsetsu, translated in this thesis as 'indecent 
assault'] 

Article 176. A person who by violence or threat, commits an indecent act 
[waisetsu Ei] against a male or female person of thirteen years or over shall be 
punished with penal servitude for not less than six months nor more than seven 
years. The same shall apply to a person who commits an indecent act against a 
male or female person aged under thirteen years. 

Rape [g6kan] 

Article 177. A person who by violence or threat, obtains carnal knowledge 
[seik6] of a female person of thirteen years or over shall be guilty of rape and be 
punished with penal servitude for a limited period of not less than two years. 
The same shall apply to a person who obtains carnal knowledge of a female 
person under thirteen years. 

(Constructive compulsory indecency and quasi-rape) [iunky6sei waisetsu and 
j u n g 6 b I  

Article 178. A person, who by taking advantage of loss of reason or incapacity 
to resist by causing such loss reason or incapacity to resist, commits an indecent 
act or obtains carnal knowledge of a woman shall be dealt with in the same way 
as provided for in the preceding two Articles. 

(Attempts) [misuizai] 

Article 179. Attempts of the crimes mentioned in Article 176 through the 
preceding three Articles shall be punished. 



(Crimes subject to prosecution on complaint) [shinkokuzai] 

Article 180. The crimes mentioned in Article 176 through the preceding Article 
shall be prosecuted on complaint. 

2. The provisions of the preceding Article shall not apply to those crimes 
mentioned in Article 176 through the preceding Article which are committed 
jointly by two or more persons on the spot. 

(Compulsory indecency, etc. resulting in death or injury) [sdka~l chisho; kydsei 
waisetsu chisho] 

Article 181. A person who by committing any of the crimes mentioned in 
Article 176 through 179, kills or injures another shall be punished with penal 
servitude for life or not less than three years. 1 

Relevant Articles of the Civil Code and Constitution 

Article 709 of the Civil Code 

A person who violates intentionally or negligently the right of another is bound to 
make compensation for damage arising theref~re .~ 

Article 71 5 of the Civil Code 

A person who employs another to carry out an undertaking is bound to make 
compensation for damage done to a third person by the employee in the course of 
the execution of the undertaking; however, this shall not apply, if the employer has 
exercised due care in the appointment of the employee and in the supervision of the 
undertaking or if the damage would have ensued even if due care had been 
exercised. 2. A person who supervises the undertaking in the place of the employer 
shall also assume the responsibility mentioned in the proceeding paragraph. 

Article 14, paragraph 1 of the 1947 Constitution 

All of the people are equal under the law and there shall be no discrimination in 
political, economic or social relations because of race, creed, sex, social status or 
family origin.3 

' EHS Law Bulletin Series, 1954 (trans. Nakane Fukio) The Penal Code of Japan 1996, Tokyo: Eibun- 
Horei-Sha, pp.53-54. 

Quoted in Tsunoda, Yukiko 'Sexual Harassment and Domestic Violence in Japan', 
http://www.tuj.ac.jp/law/tsunoda.html 

Translated in Naftulin, 'Women's Status Under Japanese Law', p. 13. 



Appendix 2: The Cases 

Case 1: Case of blackmail, rape, attempted rape, Osaka District Court, 1990 H2 (wa) 
no.444, H2 (wa) no.620, H2 (wa) no.1300, H2 (wa) no.1358, Judgment 2 October 
1991, Hanrei Taimuzu, No.770, 15 January 1992, pp.276-280. 

Case 2: Case of rape resulting in bodily injury, attempted rape, indecent assault, escape, 
attempted indecent assault, Sapporo District Court, 1993 H5 (wa) No.336, H5 (wa) 
No. 11 1, H5 (wa) No.596, H5 (wa) No.658, Judgment 14 March 1994, Hanrei Taimuzu, 
No. 868, 1 April 1995, pp.296-303. 

Case 3: Case of rape, violation of the cannabis control law, Tokyo High Court, 1988 
SH63 (u) No. 1271, Judgment 25 January 1989, Hanrei JihG, No. 13 18, 1 October 
1989, pp.151-153. 

Case 4: Case of unlawfbl arrest and confinement, rape and bodily injury, Naha District 
Court, 1995 H7 (wa) No.293, Judgment 7 March 1996, Hanrei JihG, No 1570, 1 
September 1996, pp.147-154. 

Case 5: Case of quasi-rape, constructive compulsory indecency, Tokyo District Court, 
1986 SH61 (wa) No.233, Judgment 15 April 1987, Hanrei JihG, No. 1304, 11 May 
1989, pp.147-151. 

Case 6: Case of rape, Osaka High Court, 1991 H3 (u) No.692, Judgment 28 February 
1992, Hanrei JihG, No. 1470, 12 May 1993, pp. 154-1 62; Hanrei Taimuzu, No.829, 15 
January 1994, pp.277-286. 

Case 7: Case of rape resulting in bodily injury, Kumamoto District Court, 1983 SH58 
(ta) No. 1, Judgment 3 1 January 1 989, Hanrei JihG, No. 1 3 1 2, 1 August 1 989, pp. 1 5 8- 
161. 

Case 8: Case of attempted rape, Urawa District Court, 199 1 H3 (wa) No. 83 5, Judgment 
27 February 1992, Hanrei Taimuzu, No.795, 15 November 1992, pp.263-265. 

Case 9: Case of violation of Stimulant Drugs Control Act, break and enter, attempted 
quasi-rape, Osaka District Court, 1987 SH62 (wa) No.2689, Hanrei JihG, No.1256, 1 
February 1988, pp.123-124. 

Case 10: Watanabe 
Case of rape, Hiroshima District Court, 1968 SH43 (wa) No.700, Judgment 26 March 
1969, Hanrei Taimuzu, No.23 5, August 1969, pp.285-286. 

Case 11: Takeda 
Case of rape resulting in bodily injury, Osaka District Court, 1969 SH44 (wa) No.2261, 
Judgment 12 March 197 1, Hanrei Taimuzu, No.267, December 197 1, pp.3 76-3 78. 



Case 12: Nakajima 
Case of Rape resulting in bodily injury, Osaka District Court, 1970 SH45 (wa) No. 36 1 1, 
Judgment 27 March 1972, Hanrei Taimuzu, No.283, January 1973, pp.332-33 7. 

Case 13: Matsumoto 
Case of rape resulting in bodily injury, Hiroshima High Court, 1978 SH53 (u) No.59, 
Judgment 20 November 1978, Hanrei Jihd, No.922, 1 June 1979, pp. 1 1 1 - 1 14. 

Case 14: Takahashi 
Case of rape resulting in bodily injury, Tokyo District Court, 1993 H5 (wa) No. 167, 
Judgment 16 December 1 994, Hanrei Jihd, No. 1 562, 1 1 June 1 996, pp. 14 1 - 1 54. 

Case 15: Sasaki 
Case of attempted rape, Urawa District Court, 1987 SH62 (wa) No. 1335, Judgment 3 
October 1989, Hanrei Jihb, No. 1337, 1 April 1990, pp. 1 50-1 62; Hanrei Taimzrzu, 
No.717, 15 March 1990, pp.244-256. 

Case 16: Fujiwara 
Case of rape resulting in bodily injury & larceny, Urawa District Court, 1990 H2 (wa) 
No.452, H2 (wa) No.539, Judgment 9 March 1992, Hanrei Taimzrzzr, No. 796, 1 
December 1992, pp.236-252. 

Case 17: Atsumi 
Case of rape, Osaka District Court, 1986 SH61 (wa) No.396, Judgment 20 February 
1989, Hanrei Taimuzu, No.700, 1 September 1989, pp.270-279. 

Case of rape, Osaka High Court, 1989 H1 (u) No.534, Judgment 12 March 1992, 
Hanrei Taimuzu, No. 802, 15 February 1993, pp.233-258. 

Case 18: Nishimura 
Case of rape, bodily injury, Hiroshima High Court, 1987 SH62 (u) No.4, Judgment 18 
June 1987, Hmrei Jihb, No. 1234, 1 August 1987, pp. 1 54- 1 56; Hanrei Taimuzu, 
No.642, 15 October 1987, pp.257-262. 

Case 19: End6 
Compensation claim, Maebashi District Court, Takasaki Branch, 1993 H5 (wa) No.3 3 8, 
Judgment 23 April 1 995. 

Compensation Claim, Supreme Court, H8, No.492, Judgment 12 August 1996. 

Case 20: Komatsu 
Compensation claim, Yokohama District Court, 1992 H4 (wa) No.187, Judgment 23 
March 1993, Hanrei Taimuzu, No.813, 10 June 1993, pp.247-25 1. 



Sexual ~arassment~  
1. (Fukuoka Case) Compensation claim, Fukuoka District Court, 1989 H1 (wa) 
No.1872, Judgment 16 April 1992, Hanrei Taimuzu, No.1426, 21 September 1992, 
pp.49-65; H m e i  Taimuzu, No.783, 1 July 1992, pp.60-77. 

2. (Numazu Case) Compensation claim, Shizuoka District Court, Numazu Branch, 1990 
H2 (wa) No.388, Judgment 20 December 1990, Hanrei Taimuzu, No.745, 1 March 
1991, pp.238-240. 

3. (Sapporo case) Compensation claim, Asahikawa District Court, 1992 H4 (wa) 
No.296, H5 (wa) No.28, Judgment 18 March 1997 (Judgment transcript). 

4. (Yokohama Case) Compensation claim, Yokohama District Court, 1992 H4 (wa) 
No.2024, Judgment 24 March 1995, Hanrei Jih6, No. 1539, 1 August 1995, pp. 1 1 1 - 
117. 

5. (Utsunomiya Case) Compensation claim, Utsunomiya District Court, 1992 H4 (wa) 
No.636 (sections of trial transcript) Settled in 1998. 

6. (Akita Case) Compensation claim, Akita District Court, 1993 H5 (wa) No.5 16; 
Counter Compensation claim, 1994 H6 (wa) No.334, Judgment 6 January 1997. 

7. (Hachioji case) Compensation claim, Tokyo District Court, Hachioji Branch, 1993 H5 
(wa) No.2423, Judgment 15 April 1996, Hanrei JihG, No. 1577, 1 1 November 1996, 
pp. 100-104. 

8. (Kyoto Case), Compensation claim, Kyoto District Court, 1994 H6 (wa) No.2996, 
Judgment 27 March 1997 (Judgment transcript). 

9. (Kanazawa Case) Compensation Claim, Nagoya High Court, Kanazawa Branch, 1994 
H6 (ne) No.98; H6 (ne) No.103, Judgment 30 October 1996 (Judgment transcript); 
Kanazawa District Court, 1992 H4 (wa) No.3, Judgment 26 May 1994, RGdG Hanrei, 
No.650, 15 July 1994, pp.8-14. 

10. (Tokyo Case) Compensation claim, Tokyo District Court, 1994 H6 (wa) No. 4 102, 
Judgment 25 December 1996 (Judgment transcript). 

11. (Kumamoto Case) Compensation claim, Kumamoto District Court, 1996 H8 (wa) 
No. 1 1 78, Judgment 25 June 1997 (Judgment transcript). 

The names given to these cases follow those used by support group members and the feminist lawyers 
involved in the sexual harassment cases. 
5 This case is actually a defamation suit in which the accused is a woman who published an article about 
numerous and allegations of sexual harassment and a rape by notable academic Professor Yano of Kyoto 
University. It is included here because the judge considered each of the allegations in detail to see if 
they were reasonably substantiated. The judge found that they were and therefore rejected Yano's claim 
and ordered him to pay legal costs. 



Indecent Assault 
1. Case of indecent assault, Nagoya High Court Kanazawa Branch, 1990 H2 (u) No.27, 
Judgment 26 March 1991, Hanrei Taimuzu, No.786, 1 August 1992, p.260-283. 

2. Case of indecent assault, Tokyo District Court 1989 H1 (wa) No. 55 1, Judgment 17 
February 1992, Hanrei Jih6, No. 1454,21 June 1993, pp. 154-162. 

3. Case of indecent assault resulting in bodily injury, Tokyo District Court 1987 SH62 
(wa) No. 1 1 1, Judgment 16 September 1987, Hanrei Taimuzu, No.670, 15 September 
1988, pp.254-257; Hanrei Jiho, No. 1294, 1 February 1989, pp. 142-146. 

4. Case of arrest and confinement, indecent assault, violation of the arms control law, 
Fukuoka High Court 1984 SH59 (u) No.22, Judgment 25 Oct 1984, Hanrei Jiho, 
No. 1 1 76,2 1 February 1986, pp. 1 60- 162. 

5. Case of indecent assault, Osaka District Court 1980 SH55 (wa) No. 4567, Judgment 
15 December 1980, Hanrei Jiho, No.995, 1 May 1981, pp.131-168; Hanrei Taimuzu, 
No.450, 15 November 1981, pp. 167-168. 

6. Case of indecent assault, Supreme Court 1988 SH63 (a) No.130, Judgment 26 
October 1989, Hanrei Taimuzu, No.713, 1 February 1990, pp.75-91; Hanrei Jiho, 
No.1331, 11 February 1990, pp.145-161; Hanrei Hybron, No.380, in Hanrei Jiho, 
No. 1355, 1 October 1990, pp.23 1-238. 

7. Case of indecent assault, attempted indecent assault, Tokyo District Court 1995 H7 
(wa) No. 545, Judgment 8 January 1996, Hanrei Taimuzu, No.93 3, 1 May 1997, pp.278- 
282. 

8. Case of indecent assault, Niigata District Court 1988 SH63 (wa) No.225, Judgment 
26 August 1988, Hanrei Jiho, N0.1299~21 March 1989, pp. 152-154. 

9. Case of kidnapping for ransom etc, indecent assault, Yokohama District Court 1988 
SH63 (wa) No.2548, Judgment 21 December 1989, Hanrei Jiho, No. 1356, 1 1 October 
1990, pp. 156-162. 

10. Compensation claim, Tokyo District Court 1994 H6 (wa) No. 19033, Judgment 16 
May 1995, Hanrei Taimuzu, No.876, 1 July 1995, pp.295-303. 



Appendix 3: Interviews with Relevant Professionals 
Legal 

Matsuda T8ru, judge, Tokyo Family Court, 24 September 1996, 12 October 1996 (and 
several other informal conversations in the company of other members of the judiciary) 

Noda Aiko, ex Justice, Tokyo High Court; Chairperson, Family Counselling Centre; 
President, Women Lawyers Association, 24 September 1996, 12 October 1996, and 7 
November 1996 

Kinj6 Kyoko, attorney and professor of Law, Tsuda Juku University; Representative 
Director, Japan Civil Liberties Union, 17 July 1996 (one hour) 

Yanagawa Tsuneko, attorney, 5 November 1996 (two hours) 

Hayashi Yako, attorney, 12 December 1996 (one hour) 

Tsunoda Yukiko, attorney, 8 April 1997 (two hours) 

Watanabe Tomoko, attorney, 10 April 1997 (and several other informal conversations) 

Ogura Ky6k0, attorney, 26 June 1997 (and several other informal conversations) 

Bent Sorensen, Vice-Chairman, United Nations Committee Against Torture, 16 May 
1997 (30 minutes) 

Academics, Authors and Journalists 

Yunomae Tomoko, freelance journalist, 6 February 1993 (three hours), 1 1 July 1996 
(several informal conversations) 

Brian McVeigh, associate professor of Anthropology, Toyo Gakuen University, 28 
September 1996 (two hours) 

Miya Yoshiko, author and freelance journalist, 14 November 1996 (two hours) 

Makita Mayumi, writer, Femin-Women's Democratic Journal, I March 1996 (one hour) 

fikaru Koichi, freelance journalist, member of several sexual harassment support 
groups, 10 April 1997 (and several other informal conversations) 

Hamada Kazuko, freelance journalist, member of several sexual harassment support 
groups, 19 April 1997 (and several other informal conversations) 

Ikeda Richiko, assistant professor of Communication, International Christian University, 
19 April 1997 (and several other informa1 conversations) 



Counsellors 

Niwa Masayo, social worker, Tokyo Women's Foundation, September 1990 (one hour 
and several other informal conversations 1996-97) 

Okamoto Yoshio, Family Court counsellor, Tokyo Family Court, 24 September 1996 
(30 minutes) 

Ann Speirs, psychotherapist, 1 November 1996 (30 minutes) 

Rose Aguilar Kawashima, social worker (Program Coordinator), International Family 
Service, 21 November 1996 (two hours) 

Bureaucrats 

Oht8 Satoshi, Director-General Civil Liberties Bureau, Ministry of Justice, and Takeda 
Morinosuke, Director of the Investigation Division Civil Liberties Bureau, Ministry of 
Justice, 7 November 1996 (30 minutes followed by discussions with other staff 
members) 

Hayashi Keiko Chief, International AfTairs Unit, Office for Gender Equality and Suzuki 
Fumiko, Deputy Counsellor, Office for Gender Equality, 23 June 1997 (one hour) 

Ota Yoshie, Director-General, Women's Bureau, Ministry of Labour, 23 June 1997 (30 
minutes followed by discussions with other staff members) 



Appendix 4: Key Questions For The Content Analysis Of Cases 

The key questions and general information used as a basis for the content analysis of the 
cases were as follows: 
1. journal details 
2. year of judgment 
3. whether the case was an appeal 
4. the charge 
5. were there multiple victims 
6. verdict 
7. sentence 
8. is the victim portrayed in a negative light (coded in terms of a little or extensively) 
9. is there a statement regarding normative sexuality 
10. is there a statement regarding rape = sex versus violence or power 
11. is there a statement regarding insufficient force/resistance (coded in terms of a little 
or extensively) 
12. did the rape takes place inside the home of the victim 
13. did the rape takes place at night 
14. is there a statement regarding the victim being young &/or a virgin (coded in terms 
of whether this was the prosecutor's argument but denied or questioned by judge) 
15. is there a statement regarding the victim as blameless but not in the context of youth 
or virginity 
16. is there a statement re the victim's character or behaviour being at fault (coded in 
terms of a little or extensively) 
17. is the victim discussed (coded in terms of a little or extensively) 
18. is the defendant a stranger 
19. is there a statement regarding a relationship between defendant and victim (coded in 
terms of whether this was a defence counsel argument) 
20. age of victim (at the time of the incident) 
21. age of defendant (at the time of the incident) 
22. were there other offenders (total number) 
23. was an apology offered &/or compensation paid 
24. did the defendant have a criminal record 
25. was the defendant 'normal' (coded in terms of alcoholic, mental illness, mentally 
handicappedllow IQ, unclear, other) 



Appendix 5: Statistical Tables 

Table 1. Number of Reported Sexual Offences and Offenders Cleared by the Police 
(1970- 1995) 

Sources 
1 .) 1970-1989: SBmuchB tokeikyoku (Statistics Bureau, Management and Coordination 
Agency) 1991, Nihon t6kei nenp6 3 nen (Japan Statistical Yearbook 1991), No.411, 
p.717. 
2.) 1990: KeisatsuchB (National Police Agency), Heisei 2 nen no hanzai (1990 Criminal 
Statistics), Tokyo , 1991, p. 1. 
3 .) 199 1 - 1995: National Police Agency, White Paper on Police 1995 (Excerpt), Tokyo, 
1995, pp.46-47. 



Table 2. Suspect-Victim Relationship in Rape Cases 

Source: Criminal Statistics by National Police Agency 
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Appendix 6: Cases Excluded from the Primary Sample 

Reason for Exclusion-cases focused on: 

legal questions and discussion are 'of limited relevance 
to thesis objectives 

legal questions and discussion of limited relevance to 
thesis objectives 

legal questions and discussion of limited relevance to 
thesis objectives 

police interrogation/coercion, type of blood tests used 
legality of the judgement which was not stamped by 
the judge) 
chromozonal disorder causing mental disability 
significance of epilepsy 
schizophrenia, criminal responsibility 
schizophrenia, criminal responsibility 
mental retardation, criminal responsibility 
psychological problems (sadism), credibility of 7 year 
old victim's testimony 
brainllearning disability (appeal against death penalty) 
psychiatric tests, defendant's mental condition 

learning disability, intoxication, credibility of 

W 
P 
P 

Law Reporter, date and page numbers 
Hanrei Jiho, 21 Sept. 1982, pp. 176- 178 
Hanrei Jiho, 11 Feb. 1985, pp. 147-1 54 
Hanrei Jiho, 1 Sept. 1979, pp. 184-1 86 
Hanrei Taimuzu, 15 Feb. 1980, pp. 153- 155 
Hanrei Jiho, 2 1 Dec. 1996, pp. 143- 154 
Hanrei Jiho, 1 March 1993, pp.225-230 
Hanrei Jiho, 21 June 1996, pp.72-75. 
Hanrei Jiho, 1 Aug. 1972, pp.77-78. 
Hanrei Taimuzu, 1973, pp.336-338. 
Hanrei Taimuzu, 1978, p.272. 
Hanrei Taimuzu, 30 Oct 1986, pp. 104-105. 
Hanrei Taimuzu, 15 June 1979, pp.46-55. 
Hanrei Taimuzu, 15 Oct. 1995, pp.79- 127 
Hanrei Taimuzu, 1 Oct. 1989, pp.283-284 

Hanrei Jiho, 11 June 1987, pp. 144-146 
Hanrei Taimuzu, 15 Nov 1991, pp.280-283 
Hanrei Taimuzu, 1 Dec. 198 1, pp. 156-1 57 
Hanrei Jiho, 1 1 April 1982, pp. 176-1 78 
Hanrei Jiho, 1 1 Sept 198 1, pp. 199-202 
Hanrei Taimuzu, 1 June 1987, pp.247-249 

Hanrei Jiho, 1 1 July 1990, pp. 147- 16 1 
Hanrei Jiho, 11 March 1996, pp. 147-153 

Hanrei Taimum, 1 Nov. 1992, pp.276-282 

No, 
4 

2 

6 

2 

1 
5 

1 

Type of Case 
Excessive self defense 

Murder 

Divorce 

rape (appeal) 

rape 
indecent assault 

murder and rape or 
indecent assault 
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