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Abstract 

This thesis places malice at the centre of an account of criminal law jurisprudence. 

Malice is a well-known subject and object of criminal law. In legal materials, the 

concept of malice has had a consistent relationship with that which is bad, 

blameworthy, culpable and/or undesirable. An exploration of how malice has been 

organised and expressed is one way of analysing legal ideas of wickedness. Legal 

constructions of malice have varied across time, place and offence category. I analyse 

legal constructions of malice in homicide legal doctrine from the 13th century 

onwards.  

The thesis makes two gestures. The first is reconstructive. In contemporary 

jurisprudence malice is disregarded, ignored and trivialised. I reconstruct malice both 

historically and in contemporary criminal law. This also resuscitates the relationship 

of criminal law with morality. I reconstruct (part of) the substance of what it means to 

be bad or wicked in jurisprudence. My intervention is thus therapeutic — through 

care, I restore malice and its history to the law. 

My second gesture is critical. A basic premise of my thesis is that the criminal 

legal system is a system of blaming. The legitimacy of this system is based partly 

upon claims that the law accurately identifies and punishes culpability. Despite this 

long-term, central project of the criminal legal system, contemporary legal doctrine 

does not communicate or construct a coherent, persuasive account of what it means to 

be sufficiently bad or wicked for the purposes of criminal law. I am critical of 

proposals for a criminal law empty of normative content. This thesis resuscitates a 

classic notion, present in older legal materials, of wickedness as an absence of 

goodness, a lack or dearth. This model is a reminder of the intersection of the 

individual and the social in constructions of wickedness. On this model, the failure to 

think about social values may in itself be wicked, and the failure of legal doctrine and 

jurisprudence to articulate and debate model/s of wickedness is not only irresponsible, 

but also wicked. My intervention is thus prudential. Not only do I care for malice, but 

I also highlight the need for care of malice, and how this may assist with judgment 

and legal materials.  
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1 

Introduction 

Lavender drove a front-end loader at four children to frighten them away from the 

sand mine at which he worked. Two of the children hid behind some scrub and, not 

knowing that the children were there, Lavender drove the loader over the top of the 

scrub, causing the death of Michael Milne. Lavender was charged with manslaughter 

by criminal negligence. On appeal to the New South Wales Court of Criminal Appeal 

in 2004, a central question was whether or not Lavender was ‘wickedly’ negligent.
1
 

The three judges gave three different answers as to what it meant to be wicked and 

whether or not wickedness was relevant to the criminal law.  

My thesis question was stimulated by the failure of these appellate judges to 

articulate a coherent and persuasive notion of legal wickedness. Surely a long-term 

project of the legal system has involved and rested upon the expression of what it 

means to be bad or wicked? So many of the central narratives and general principles 

of the legal system revolve around the accurate identification of blameworthiness and 

thus culpability. The exercise of the power to judge and to punish resides in part on 

normative claims. Offences where there is a separation of perceived blameworthiness 

on the one hand, and conviction and punishment on the other, are portrayed by 

theorists and practitioners alike as exceptions and/or a cause of criticism. Given the 

centrality of these narratives of blameworthiness to the identity, power and authority 

of the law, why has there been such a lack of nuance, cohesion and resonance in 

contemporary legal accounts of what it has meant at law to be bad or wicked? Why 

has badness or wickedness been ignored or simply assumed in the majority of cases 

and in legal doctrine? Why, when judges have addressed the question of wickedness, 

has it been dealt with so weakly?  

                                                 

1
  R v Lavender [2004] NSWCCA 120, (NSW Court of Criminal Appeal). Henceforth, the 

Criminal Court of Appeal decision in R v Lavender will be referred to in the text simply as 

‘Lavender’. 
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It was this dearth or lack in contemporary accounts of legal wickedness that 

led me to my thesis topic. In Lavender,
2
 legal assumptions of culpability were stirred 

up and disrupted by the concept of malice leading to the judicial examination and 

interrogation of the substance of wickedness. Was malice (and thus wickedness) a 

pure legal concept that meant solely what the law said it meant? Did malice (and thus 

wickedness) require ill-will, some form of intention or knowledge? Or could a person 

have malice (and be wicked) due to a lack of goodness, a failure to care? The judges 

made choices about legal stories and histories of malice which shaped and reinforced 

the different assertions regarding the substance and function of wickedness. Malice 

was thus a stimulant or irritant of complex questions of culpability and appeared to be 

a largely untapped and ignored resource.  

The criminal law is primarily concerned with the dark side — that which is 

bad, wicked and/or undesirable.
3
 This thesis examines how criminal legal doctrine 

and jurisprudence organise and express wickedness through the prism of malice by 

placing malice at the centre of an account of criminal law jurisprudence. It is intended 

to restore a language of public morality and a jurisprudence of wrongdoing. What 

does it mean to be culpable? What kinds of models of wickedness are expounded 

through the criminal law? 

There are two guiding questions. First, what is the substance of malice in 

different legal materials? In other words, how does criminal legal doctrine define, 

organise and express malice? What are the continuities and dissonances across time 

and place? Second, given that legal notions of malice are contingent — that malice 

does not have an a priori existence — what is the purpose or function of organising 

malice in a particular way? How does the legal system use malice? 

I am not attempting to provide the definition of malice, or to settle on a 

particular account of wickedness as the correct approach for criminal law, although I 

do argue in favour of the reinstatement of the classic model of culpability. Rather, I 

                                                 

2
  ibid. 

3
  On the other hand, legal theory is primarily concerned with the restoration of the just or the 

good. See, for example, Judith Shklar, ‘Giving Injustice Its Due’ (1991) Yale Law 

Journal 1135.  
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aim to provide a reminder that there are different ways of thinking about culpability in 

criminal law, and different ways in which legal doctrine organises culpability. My 

goal is to demonstrate that contemporary notions of culpability lack nuance and depth. 

We need to be aware of the different ways of thinking about wickedness, to debate the 

implications of different models, and to consider the ir/relevance of wickedness in and 

to criminal law. My approach expands the repertoires of jurisprudence: I provide a 

different way of thinking about the practical reasoning of the law. 

This analysis of malice contributes to a jurisprudence of blaming. I aim for a 

deeper understanding of the criminal law as a system of blaming, focusing on how the 

law organises and expresses what it means to be blameworthy through an examination 

of malice in historical and contemporary legal materials. While many contemporary 

legal theorists accept that the criminal legal system is a system of blaming, they do 

not take the next step, which is to consider that blaming involves censure or reproof 

for fault, wrong, badness or wickedness. Historically, the link between criminal law 

and morality was explicit and expressed through evaluative terms in offence formulae 

such as malice, mens rea and wickedness. In contrast, there is now a tendency to think 

of crime in neutral procedural terms and to avoid reference to its normative elements. 

Through an analysis of malice, my thesis reverses this modern tendency and focuses 

on how the legal system communicates what it means to be at fault, and to be bad, 

wicked or wrong.  

The criminal legal system is one of many social discourses that organises and 

expresses morality, in particular what it means to be sufficiently bad to be worthy of 

criminal sanctions. I demonstrate that even ostensibly value-neutral approaches to 

criminal law convey particular ideas of what it means to be bad or wicked. I thus 

argue that criminal legal doctrine reflects and reinforces morals and norms, and that 

the substance and function of this normative aspect of legal doctrine can and should 

be analysed. I undertake this analysis through the reconstruction of malice in legal 

materials. 

Malice is a well-known subject and object of criminal law. In legal materials, 

the concept of malice has consistently had a relationship with that which is bad, 

blameworthy, culpable and/or undesirable. Looking at how malice has been organised 

and expressed is one way of analysing legal ideas of wickedness. Legal constructions 

of malice have varied across time, place and offence category. I analyse legal 
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constructions of malice in homicide legal doctrine from the 13th century onwards. My 

reconstruction of malice provides a reminder of the different types of models of 

wickedness, and accordingly of different conceptual resources upon which the law 

can draw in constructions of culpability. 

This thesis makes two gestures. The first is reconstructive. In contemporary 

jurisprudence, malice is disregarded, ignored and trivialised. I reconstruct malice both 

historically and in contemporary criminal law. This reconstruction also resuscitates 

the relationship of criminal law with morality. I reconstruct (part of) the substance of 

what it means to be bad or wicked in jurisprudence. My intervention is thus 

therapeutic — through care, I restore malice and its history to the law. 

The second gesture is critical. A basic premise of the thesis is that the criminal 

legal system is a system of blaming. The legitimacy of the criminal legal system is 

based partly on claims that the law accurately identifies and punishes culpability. 

Despite this long-term, central project of the criminal legal system, contemporary 

legal doctrine does not communicate or construct a coherent, persuasive account of 

what it means to be sufficiently bad or wicked for the purposes of criminal law. I am 

critical of proposals for a criminal law empty of normative content; therefore, I 

resuscitate a classic notion, present in older legal materials, of wickedness as an 

absence of goodness, a lack or dearth. This model is a reminder of the intersection of 

the individual and the social in constructions of wickedness. On this model, the failure 

to think about social values may in itself be wicked, and the failure of legal doctrine 

and jurisprudence to articulate and debate model/s of wickedness is not only 

irresponsible, but also wicked. My intervention is thus prudential. Not only do I care 

for malice, but I also highlight the need for care of malice, and how this may assist 

with judgment and legal materials.  

The criminal law as a system of blaming 

A basic premise of this thesis is that the criminal law is a system of blaming, and as 

such it authoritatively organises and enacts what it means to be bad, wicked or wrong. 

The majority of theorists, practitioners and lay-people accept that the criminal 

legal system is a system of blaming — that is, that the criminal legal system organises 

and expresses what it means to be culpable, blameworthy or guilty. While, as I argue 
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below, the conjunction between law and morality is regarded as problematic by legal 

theorists, the disjunction between blameworthiness on the one hand, and criminal 

convictions and sanctions on the other, is regarded as exceptional and as a cause of 

criticism by members of the judiciary and legal theorists. A major concern of the 

criminal law is blameworthiness. Is the accused sufficiently blameworthy to justify 

punishment or sanctions? The prosecution must prove the guilt of the accused, beyond 

reasonable doubt.
4
 Blackstone’s maxim that ‘the law holds, that it is better that ten 

guilty persons escape than that one innocent suffer’
5
 is often quoted as a guiding 

principle of the criminal legal system, suggesting a necessary link between guilt and 

punishment.
6
 There are strong narratives in judgments about the need to establish the 

blameworthiness of the accused, and these narratives frequently are linked to the need 

to establish that an accused had the necessary intention or knowledge.
7
  

                                                 

4
  DPP v Woolmington [1935] AC 462. 

5
  William Blackstone, Commentaries on the Laws of England. Book the Fourth (University of 

Chicago Press, 1966 [1769]), 358. 

6
  Blackstone’s principle was drawn from the Bible, Genesis 18:23–32: 

‘And Abraham drew near and said, Wilt thou also destroy the righteous with the wicked? … 

That be far from thee to do after this manner, to slay the righteous with the wicked: and that 

the righteous should be as the wicked, that be far from thee: Shall not the Judge of all the earth 

do right? And the Lord said, If I find in Sodom fifty righteous within the city, then I will spare 

all the place for their sakes … 

‘And he said, Oh let not the Lord be angry, and I will speak yet but this once: Peradventure 

ten shall be found there. And he said, I will not destroy it for ten’s sake.’ 

This makes a link between blameworthiness and punishment, and a concern to protect the 

innocent. 

7
  I consider these narratives of blameworthiness in more detail in Chapter 6, but see for 

example MacPherson v Brown (1975) 12 SASR 184 at 188 per Bray CJ: 

‘It is contrary to fundamental principles and the whole tenor of modern thought, to judge a 

man in a criminal court, except under statutory compulsion, not by his actual intention, 

knowledge or foresight, but by what a reasonable prudent man would have intended, known or 

foreseen in the circumstances.’ 

In his judgment asserting that non-advertent recklessness should be an element of sexual 

assault, see R v Kitchener (1993) 29 SASR 696 at 698 per Kirby P: 
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Legal theorists are in broad agreement that the criminal justice system 

expresses and organises a system of blaming.
8
 This ranges from an implicit 

assumption providing a broader framework for analysis
9
 to a focus for analysis.

10
 

Theorists such as J B White assert that blaming is central to the criminal justice 

system enterprise:  

                                                                                                                                            

‘To criminalise conscious advertence to the possibility of non-consent, but to excuse the reckless 

failure of the accused to give a moment’s though to that possibility, is self-evidently 

unacceptable. In the hierarchy of wrongdoing, such total indifference to the consent of a 

person to have sexual intercourse is plainly reckless, at least in our society today.’ 

8
  Peter Brett, An Inquiry Into Criminal Guilt (Law Book Co, 1963). It is important to stress that 

the question on which the court is to determine its degree of doubt is not a factual or a legal 

question, but a moral one: whether the defendant should be blamed for what he did. 

9
  Peter Alldridge, Relocating Criminal Law (Ashgate Publishing Ltd, 2000). For example, 

Ashworth begins his analysis of the criminal law with the core principle that ‘the criminal law 

should only be used to censure persons for substantial wrongdoing’. Andrew Ashworth, ‘Is the 

Criminal Law a Lost Cause?’ (2000) 116 Law Quarterly Review 225, 225. Husak bases his 

argument on limiting the reach of the criminal law on the contention that penal liability is 

unjustified unless it is imposed for an offence designed to proscribe a non-trivial harm or evil. 

Douglas Husak, Overcriminalisation: The Limits of the Criminal Law (Oxford University 

Press, 2008). 

10
  For example, Duff has developed a communicative or relational theory of criminal 

responsibility. This involves a rational moral agent who is a citizen called to account by a 

criminal law acting on behalf of fellow citizens and the polity for core wrongs legitimately 

established in its substantive and procedural norms. On this account, an accused is required to 

give an account of their actions if they are to escape responsibility. Anthony Duff, Answering 

for Crime (Hart, 2007). Naffine has been critical of the tendency of theorists to assume a 

‘core’ or widely agreed upon crimes. Ngaire Naffine, ‘Moral Uncertainties of Rape and 

Murder’ in Bernadette McSherry, Alan Norrie and Simon Bronitt (eds), Regulating Deviance: 

The Redirection of Criminalisation and the Futures of Criminal Law (Hart, 2009), 228. Norrie 

has drawn attention to the fact that factors that are taken into account by the criminal law in 

determining fault are much narrower than those we take into account in making moral 

judgments of people’s behaviour: Alan Norrie, Law and the Beautiful Soul (Routledge-

Cavendish, 2005), Chs 4, 5 and 7. See also Anthony Duff, Intention, Agency and Criminal 

Liability (Blackwell, 1990); George Fletcher, Rethinking Criminal Law (Oxford University 

Press, 1978); Nicola Lacey, State Punishment (Routledge, 1986); Nicola Lacey, Unspeakable 

Subjects: Feminist Essays in Legal and Social Theory (Hart, 1998). 
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Law is a set of social practices the function of which is the making of 

meaning, a language that defines a community and its members. On 

this view the criminal law is seen as a form of the special practice we 

call blaming. Blaming is an activity which, like other important cultural 

activities, can’t be reproduced in the language of systems-design, but it 

is intelligible to all of us. No tolerable system of criminal law can be 

imagined without it.
11

 

The eminent legal theorist George Fletcher asserts that the reality of judgment, 

blame and punishment ensures that the criminal law is normative. Fletcher devoted 

Rethinking Criminal Law to enunciating ‘patterns of blameworthiness’ in criminal 

legal doctrine.
12

 

However, despite widespread acceptance of the notion of criminal law as a 

system of blaming, legal theorists are more circumspect about the notion that criminal 

law organises and expresses wickedness. This contemporary discomfort with the idea 

of an association between criminal law and wickedness can be explained in various 

ways, in particular the modern discomfort with the regulation of positive morality. 

This is represented as a gradual separation across time of law from religion and/or 

morality. As I argue in Chapter 2, historically religion and law have partaken of each 

other. The religious worldview was imbricated in, and expressed through, the law. 

The ecclesiastical jurisdiction has left vestigial marks on criminal law, with many 

offences — including homicide — that were based on religious rationales now recast 

as secular offences.
13

 

                                                 

11
  James Boyd White, ‘Making sense of criminal law’ (1978) 50 University of Colorado Law 

Review 1, 27. 

12
  George Fletcher, Rethinking Criminal Law (1978). I consider these patterns of 

blameworthiness below. 

13
  For example, Hunter and Cronin have pointed to the religious foundations of the offence of 

perjury: Jill Hunter and Kathryn Cronin, Evidence, Advocacy and Ethical Practice 

(Butterworth-Heinemann, 1995) 9-24. Manderson has undertaken an analysis of the religious 

underpinnings of the evidentiary rules regarding dying declarations: Desmond Manderson, ‘Et 

Lex Perpetua: Dying Declarations and the Terror of Sussmayr’ in Desmond Manderson (ed.), 

Courting Death: The Law of Mortality (Pluto Press, 1999), 34–52. 
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In debates, the relation between law and morality tends to be presented in 

starkly opposing terms. Either the law regulates morality and the immorality of 

conduct supplies a sufficient reason for criminalisation,
14

 or morality is a private 

matter that should not be the subject of criminal law unless it harms others.
15

 Many 

since have expressed distaste for the influence of some aspects of moral and religious 

precepts upon law historically and in the present, and a concern that a morally 

informed criminal law may support enactment of repressive and discriminatory 

offences.
16

 

Yet the relationship between law and morality is more complex than suggested 

by the framing of the oppositional question of whether or not the law should regulate 

morality. This debate assumes that morality is a prior state of affairs to which the law 

responds. However, I would argue that morality is not a natural concept that exists out 

there, awaiting discovery. Positive morality changes from time to time and place to 

                                                 

14
  Lord Patrick Devlin, The Enforcement of Morals (Oxford University Press, 1965). Devlin 

argues that the criminal law ought to enforce morals. He believed that there existed a positive 

morality that binds members of society together and that ‘society may use the law to preserve 

morality in the same way as it uses it to safeguard anything else that is essential to its 

existence’. Certain forms of immoral conduct undermine the social beliefs essential to 

survival. Devlin, The Enforcement of Morals, 15. 

15
  The legal positivist Hart argues against Devlin on specific grounds. For example, he maintains 

that a change in morality does not mean society will be destroyed. H L A Hart, Law, Liberty 

and Morality (Stanford University Press, 1963), 51. Hart was concerned that using the 

criminal law to enforce common morality would undermine individual freedom significantly. 

Hart’s view of the intersection of law and morality is complex, especially due to the post 

scriptum, expressing his pragmatic acceptance of a minimum moral content of law.  

16
  See, for example, an analysis by Bamforth of natural law arguments by John Finnis, in 

Natural Law and Natural Rights (Oxford University Press, 1980). Bamforth asserts that 

Finnis’s ‘basic human goods’ such as ‘family’ are conceived in exclusively heterosexual terms 

tied to procreative capacity, and make ‘little or no sense unless one supports a conservative 

interpretation of Catholic sexual morality’. Nicholas Bamforth, Sexuality, Morals and Justice 

(Continuum, 1997). However, Loughnan has argued to the contrary, and laments that the 

creation of ad hoc offences in recent years squanders the moral and social power of criminal 

law prohibitions. Arlie Loughnan, ‘Drink Spiking and Rock Throwing’ (2010) 35(1) 

Alternative Law Journal 18, 21. 
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place. Moreover, the form of the law will affect, reflect and reinforce perceptions of 

the morality of a particular practice or behaviour.
17

 

The distaste for the legal regulation of ‘positive morality’ results in a tendency 

to represent law and morality as separate entities. However, this neglects a broader, 

more inclusive concept of morality, used to assess whether something or someone is 

good or bad, right or wrong.
18

 It is in this broader concept of morality that I am 

interested here. 

Even here there is a tendency to frame the relevance or irrelevance of this 

broader conception of morality in oppositional terms. For example, Nicola Lacey 

writes of two underlying rationales of the criminal legal system — the normative and 

the instrumental;
19

 Pillsbury of the allusive and the analytic;
20

 Fletcher of the 

normative and the descriptive.
21

 The normative rationale asserts that the criminal 

                                                 

17
  For example, Duster and Manderson have undertaken analysis of drug laws in different 

jurisdictions and have argued that a change in the legal status of drug laws leads people to 

think of an activity as immoral even though they had not thought so previously. Immoral 

connotations in relation to illicit drugs developed through a process of social stigmatisation of 

drug users, by shifting from regulation by the free market to doctors and then to police and 

criminal justice agencies. Troy Duster, The Legislation of Morality (Free Press, 1970); 

Desmond Manderson, From Mr Sin to Mr Big: A History of Australian Drug Laws (Oxford 

University Press, 1993). The intersection of law and morality has also been argued in relation 

to the production of sexual identities. See, for example, Penny Crofts, ‘Brothels: Outlaws or 

Citizens?’ (2010) 6(2) International Journal of Law in Context 151; Carl Stychin, Law’s 

Desire: Sexuality and the Limits of Justice (Routledge, 1995). 

18
  Hart termed this ‘critical morality’. Hart, Law, Liberty and Morality, 20. 

19
  Lacey, Unspeakable Subjects; Nicola Lacey, ‘Responsibility and Modernity in Criminal Law’ 

(2001) 9 Journal of Political Philosophy 249. 

20
  Samuel H Pillsbury, Judging Evil: Rethinking the Law of Murder and Manslaughter (New 

York University Press, 2000), 84. 

21
  While Fletcher frames his analysis of criminal law terminology and general principles in terms 

of whether it is normative or descriptive, he is also careful to argue that many terms shift 

between doing normative and descriptive work and these shifts cause and/or reflect ambiguity 

and complexity. Fletcher thus does not communicate an oppositional structure of descriptive 

versus normative. George Fletcher, Rethinking Criminal Law (Oxford University Press, 1978). 
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justice system is concerned with wrongdoing in a quasi-moral sense. This perspective 

emphasises the symbolic, expressive dimension of criminal justice, asserting that 

crime is conduct that breaches shared social values such that the state is justified in 

proscribing and punishing. This rationale rests on a broad notion of wrongfulness that 

is immanent in criminal law doctrine.
22

 Wrongdoing is defined according to general 

moral characteristics, using value-laden language such as mens rea, wickedness and 

malice. On this account, legal culpability is dependent upon, and defined in 

accordance with, general moral characteristics. 

An alternative rationale is that the criminal justice system is an instrumental, 

regulatory system, attaching costs through sanctions to conduct that it would be in the 

public interest to reduce. This utilitarian rationale of the criminal justice system rests 

on a narrow, descriptive conception of wrongfulness — that an act which breaches the 

criminal law is wrongful in and of itself.
23

 This approach is frequently associated with 

the increasing de-moralisation of notions of crime and criminal responsibility.
24

 

Offence formulae are analytic rather than allusive, descriptive rather than normative. 

Wrongdoing is broken into components, defined by particular aspects of harm-doing, 

                                                 

22
  See, for example, ibid.; Lacey, Unspeakable Subjects; Paul McCutcheon, ‘Morality and the 

Criminal Law: Reflections on Hart-Devlin’ (2002) 47 Criminal Law Quarterly 15. 

23
  Hart, Law, Liberty and Morality, 2. See also Glanville Williams, Textbook of Criminal Law 

(Stevens, 2nd ed., 1983), 27. ‘A crime (or offence) is a legal wrong that can be followed by 

criminal proceedings, which may result in punishment.’ 

24
  For example: ‘While it may be conceded that many serious offences … have a moral 

dimension, the modern criminal law does not universally promote or enforce any particular 

conception of morals. The bulk of offences lack any explicit moral foundation being 

essentially regulatory in nature, such as motor traffic violations. Even in relation to the 

question of criminal responsibility, the commitment to moral blame is weakened by the rise of 

strict and absolute liability offences that dispense with fault … this trend toward technocratic 

and actuarial models of criminal justice has largely ‘de-moralised’ our notions of crime and 

criminal responsibility.’ Simon Bronitt and Bernadette McSherry, Principles of Criminal Law 

(LBC Information Services, 2005), 58. 
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such as the act, intention and consequence, without explicit moral language.
25

 There is 

a desire to excise allusive or normative language, or reduce it to a descriptive level.
26

 

This normative suppression can be explained in various ways,
27

 including a 

consistency with the dominant model of jurisprudence — that of positivism — which 

asserts a separation of law and morality.
28

 Positivists conceive of the (criminal) law as 

a discrete and closed system that can and should be understood and applied without 

reference to politics, morality, religion, history or sociology.
29

 On this approach, 

open-ended, explicitly evaluative terms such as ‘malice’ and ‘wickedness’, which 

invite moral assessments, are to be replaced by analytic, factual questions such as 

whether or not an accused had the necessary intention to commit the crime. 

As I demonstrate throughout this thesis, regardless of whether a descriptive or 

normative view of criminal law is adopted, both rationales of the criminal justice 

system express a conception of wrongfulness, whether narrow or broad. On either 

view, laws are gestures of separation, classification and organisation, communicating 

a system and order.
30

 Through the urge to summarise, explain and categorise, the 

                                                 

25
  This emphasis on description rather than prescription was associated with a desire to create a 

science of law, based on scientifically verifiable ‘facts’, rather the uncertainty and contingency 

of morality. M D A Freeman, Lloyd’s Introduction to Jurisprudence (Sweet & Maxwell, 

2001). 

26
  Fletcher has noted the tendency of central legal terms to slip back and forth between the 

normative and descriptive in criminal legal doctrine. Fletcher, Rethinking Criminal Law. 

27
 The de-moralisation of criminal law can also be explained by a fear of conservatism supported 

by the historic criminalisation of sin. 

28
  For example, Lacey asserts that most legal scholarship remains ‘broadly positivist’. Nicola 

Lacey, ‘Feminist Perspectives on Ethical Positivism’ in Tom Campbell and Jeffrey 

Goldsworthy (eds), Judicial Power, Democracy and Legal Positivism (Ashgate, 2000), 92. 

The separation of law and morality is also associated with legal science. See, for example, Ian 

MacLean, Interpretation and Meaning in the Renaissance: The Case of Law (Cambridge 

University Press, 1992). 

29
  As I note in Chapter 6, not all positivists adhere to the separation of law and morality. 

However the separation thesis is a mainstream way of understanding positivism and judging, 

and is represented as a basic tenet of positivism. 

30
  Mary Douglas, Risk and Blame: Essays in Cultural Theory (Routledge, 1992). 
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criminal law communicates a conception/s of badness or wickedness. Even the narrow 

instrumental, descriptive conception of criminal law lends itself to analysis of how 

wickedness is communicated. This is particularly so because this narrow conception 

tends to be associated with aspirations of comprehensibility, consistency and 

certainty.
31

 To this end, structure and general principles are regarded as necessary and 

desirable to articulate doctrines applying to all types of actions prohibited by the 

criminal code.
32

 Accordingly, the structure and general principles of law can be 

analysed for how law explores, expresses and organises wickedness. Even narrow 

accounts of wrongfulness import tacit normative assumptions. Descriptive statements 

about the law presuppose and construct the normative.
33

 To paraphrase Northrop, 

                                                 

31
  The assumption that criminal law should be analysed in terms of general principles and then 

through detailed definitions of specific offences has been described as the ‘Holy Grail of 

doctrinal scholarship’. Peter Alldridge, Relocating Criminal Law (Ashgate, 2000), 2. See, for 

example, the 1985 Report to the English Law Commission on the Codification of Criminal 

Law, Law Commission No. 143; M Goode, ‘Codification of the Criminal Law’ [2004] 

Criminal Law Journal 226. The division between the general and the specific has come under 

increased critical scrutiny. See, for example, Nicola Lacey, ‘Contingency, Coherence, and 

Conceptualism: Reflections on the Encounter Between “Critique” and “the Philosophy of the 

Criminal Law”’ in Anthony Duff (ed.), Philosophy and the Criminal Law (Cambridge 

University Press, 1998), 1. 

32
  Michael Moore, Act and Crime (Oxford University Press, 1993), 4. 

33
  See, for example, Merchant’s analysis of the normative in science: 

‘It is important to recognise the normative import of descriptive statements about nature. 

Contemporary philosophers of language have critically reassessed the earlier positivist 

distinction between the “is” of science and the  “ought” of society, arguing that descriptions 

and norms are not opposed to one another by linguistic separation into separate “is” and 

“ought” statements, but are contained within each other. Descriptive statements about the 

world can presuppose the normative; they are then ethic-laden. The norms may be tacit 

assumptions hidden within the descriptions in such a way as to act as invisible restraints or 

moral ought-nots. The writer or culture may not be conscious of the ethical import yet may act 

in accordance with its dictates.’ Caroline Merchant, The Death of Nature: Women, Ecology 

and the Scientific Revolution (HarperOne, 1980), 4. 
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those people who say they don’t have a theory of wickedness just do not know what 

their theory is.
34

 

Badness is integral to the organisation and expression of blaming. Blaming 

requires holding responsible or liability for something negative, bad or wrong. 

Blaming is expressed through a rhetoric of condemnation, remonstration, reprimand 

and denunciation, in response to instances of violation, badness or even wickedness. 

By definition, blaming infers notions of badness, of culpability. Blaming can be 

contrasted with praise, the acclamation or endorsement of admirable or laudable 

behaviour or results. Blame and praise both draw upon and construct notions of 

responsibility, but praise focuses on the positive, while blame concentrates on the 

negative.  

Although there is a reluctance in theory to grapple with the intersection of law 

and morality, a premise of this thesis is that the criminal legal system explicitly and 

implicitly organises and depicts conceptions of wrongfulness or badness as part of its 

system of blaming, in addressing the core issue of what is required to be sufficiently 

culpable to justify the attribution of criminality and the application of sanctions. The 

law routinely classifies conduct, defines action, interprets events and evaluates worth; 

it then sanctions these judgments with the force and authority of law. The definition 

of ‘crime’ in the Oxford English Dictionary highlights the relevance of badness:
35

 

1. An act punishable by law, as being forbidden by statute or injurious 

to public welfare … 2. An evil or injurious act; a (grave) offence, a sin 

… b. wrongdoing, sin. 

                                                 

34
  F S C Northrop, The Complexity of Legal and Ethical Experience (Little, Brown, 1959), 6. 

‘To be sure, there are lawyers, judges and even law professors who tell us they have no legal 

philosophy. In Law, as in other things, we shall find that the only difference between a person 

“without a philosophy” and someone with a philosophy is that the latter knows what his 

philosophy is, and is, therefore, more able to make clear and justify his premises that are 

implicit in his statement of the facts of his experience and his judgment about those facts.’ 

35
  This definition also highlights the tension between a narrow positivist definition of crime as 

disobedience of properly made law, and the alternative vision of badness as immanent in the 

law. 



14 

Crime and criminality are organised around and express the negative, bad, 

wicked or wrong. The characterisation ‘criminal’ is an expression of denunciation and 

censure. A criminal conviction is a ‘formal and solemn pronouncement’ by the 

community of its ‘moral condemnation’ of the offender’s behaviour.
36

 According to 

this view, a conviction is more than just a formal step preceding the imposition of 

punishment; it is, in itself, a record of social disgrace. 

The conjunction between wrongfulness and criminality tends to be embraced 

explicitly before and after a criminal trial. Government policy and legislation 

communicate censure and condemnation through attempts to justify and describe 

legislation to the general public. Prior to trial, crimes are described in the media in 

moral idiom.
37

 Murderers, rapists and paedophiles are frequently identified as evil, or 

                                                 

36
 Hart, H M Jr, ‘The Aims of Criminal Law’ (1958) Law and Contemporary Problems 401, 

404–5. 

37
 See, for example, ‘Life Sentences won’t Do Justice’, Editorial, 24 May 2011: 

‘Any sentence short of “never to be released” is an incentive to do evil, that the dead are 

dishonoured and justice is denied if their killers do not cop an eye for an eye.’ 

Read more at http://www.smh.com.au/opinion/editorial/life-sentences-wont-do-justice-

20110523-1f0j8.html#ixzz1Nzo0YMjj, accessed 1 June 2011. 

Gideon Boas and Pascale Chifflet, ‘Order for Execution was Illegal’, Sydney Morning Herald, 

5 May 2011, accessed 1 June 2011: 

‘It is tempting to respond to such legal perambulations by saying: so what? Killing bin Laden 

or Gaddafi is a good thing — they are evil men with untold blood and misery on their hands. 

But is that not precisely what separates  “us” (those who believe in the value of life, the rule of 

law and fundamental human rights) from “them” (murderous hateful souls such as bin Laden 

and Gaddafi)?’ 

Read more at http://www.smh.com.au/opinion/politics/order-for-execution-was-illegal-

20110504-1e8bp.html#ixzz1Nzoh6E4V. 

Britt Smith, ‘Man Ended Pain of Woman He Loved: Lawyer’, Sydney Morning Herald, 

21 April 2011, accessed 1 June 2011: 

‘A man who killed his chronically ill partner acted out of selfless love, not evil, and was 

driven by a desire to end her pain, a court has heard.’ 
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even as monsters.
38

 After trial, conceptions of wrongfulness are frequently authorised 

and depicted during sentencing and through the application of retributory sanctions. 

Court rituals routinely include practices that censure and condemn, self-consciously 

communicating reprobation, condemnation and stigma through penal sanctions. 

Judges regularly communicate straightforward messages of condemnation through the 

rhetoric of judgment and the choice of penal sanction.
39

 In sentencing offenders, 

members of the judiciary frequently address crime and punishment in a moral idiom, 

declaring substantive values and conveying emotional attitudes. For example, in the 

2007 televised sentencing of serial killer Peter Dupas, Justice Cummins of the 

Victorian Supreme Court stated that the victim’s presence at the cemetery was typical 

of her devotion, goodness and consideration for others, while the defendant’s 

‘presence at the cemetery was typical of your evil: cunning, predatory and homicidal’. 

Although addressed to the defendant, Justice Cummins’ handing down of the sentence 

was an expression of moral outrage at the ‘evil’ of the defendant.
40

 Sentencing and 

punishment practices are based on an assumption and confidence that badness has 

been established in trial, that punishment is for wrongdoing. 

However, despite an assumed connection between criminality and badness 

before and after trial, the question of badness or wickedness is overtly addressed only 

rarely in contemporary criminal law offence doctrine or trials. This is partly an 

expression of the regard for a descriptive or analytic model of criminal law. Although 

normative laden terms such as mens rea, wickedness and malice have been retained, 

                                                 

38
  This emphasis upon the narrative of monstrous evil is central to Cole’s ideas about evil, and a 

recurring theme throughout this thesis. Phillip Cole, The Myth of Evil: Demonizing the Enemy 

(Praeger, 2006). 

39
  For example, in R v Brown [1994], the High Court considered the defence of consent to 

assault for the purposes of sado-masochism: 

‘The violence of sadists and the degradation of their victims have sexual motivations but sex 

is no excuse for violence … Society is entitled and bound to protect itself against a cult of 

violence. Pleasure derived from the infliction of pain is an evil thing. Cruelty is uncivilised.’ 

R v Brown [1994] 1 AC 212 per Lord Templeman. 

40
  See http://www.theage.com.au/news/national/life-for-serial-killer-dupas/2007/08/27, accessed 

29 August 2007. 
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they frequently are reduced to a descriptive form, or it is recommended that they be 

removed.
41

 For example, throughout the thesis I note contemporary attempts to reduce 

malice to the factual question of whether or not the accused had the necessary 

intention and/or to recommend the removal of malice from criminal offence formulae. 

I argue that while questions of badness or wickedness may be submerged or assumed 

in contemporary criminal law, these questions remain salient.  

The tendency to avoid thinking about or engaging with questions of 

wickedness in criminal legal doctrine is consistent with a theme identified in 

philosophies of wickedness.
42

 Here, I draw particularly on the philosopher Mary 

Midgley in framing my arguments about wickedness.
43

 In Wickedness: A 

Philosophical Essay, Midgley asserts: 

We all find it much easier to denounce wickedness wholesale than to 

ask just what it is and how it works … This has something in common 

with the obstruction which Mary Douglas notices about dirt: 

                                                 

41
  For example, the common law term mens rea continues to be utilised, but the term ‘fault 

element’ has been recommended: Model Criminal Code Officers Committee, General 

Principles of Criminal Responsibility (1992). See also: 

‘It would … be conducive to clarity of analysis of the ingredients of a crime that is created by 

statute … if we were to avoid bad Latin and instead to think and speak … about the conduct of 

the accused and his state of mind at the time of the conduct, instead of speaking of actus reus 

and mens rea.’ 

R v Miller [1983] 2 AC 161at 174, per Lord Diplock. 

42
  See, for example, Daniel Haybron, ‘Introduction: Evil as a Philosophical Concern’ in Daniel 

Haybron (ed.), Earth’s Abominations: Philosophical Studies of Evil (Editions Rodopi, 2002), 

1–16, 2. Beyond theological discussions of the notorious Problem of Evil, the subject has not 

received a great deal of philosophical attention. See also Richard Bernstein, Radical Evil: A 

Philosophical Interrogation (Polity Press, 2002), ix: 

‘If we turn to moral philosophy as it has been practiced in the twentieth century, we do not 

find much help. Moral philosophers are far more at ease talking about what is right and 

wrong, good and bad, just and unjust, than in speaking about evil. “Evil” appears to have been 

dropped from the vocabulary of most moral philosophers, even though it is still very much in 

evidence in our everyday experience and discourse.’ 

43
  Mary Midgley, Wickedness: A Philosophical Essay (Routledge, 2001 [1984]). 
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‘We should now force ourselves to focus on dirt. Defined in this way, it 

appears as a residual category, rejected from our normal scheme of 

classifications. In trying to focus on it we run against our strongest 

mental habit.’
44

 

Philosophers have noted that we utilise the lexicon of evil or wickedness in 

contemporary society, without any depth of thought as to the meaning of the 

concept.
45

 There is a disparity between the intense moral passion felt in condemning 

something as evil and our ability to give a conceptual account of what mean by evil.
46

 

My project of reconstructing malice is a way of giving depth and nuance to the 

jurisprudence of blaming. Midgley has argued that a consequence of this failure to 

engage with and critically evaluate models of wickedness has left us with only thin 

and inadequate models of wickedness. A central lynchpin of Midgley’s Wickedness is 

her critique of the dominance of what she terms a ‘positive’ model of evil — the idea 

that all wickedness is direct aggression towards others. Midgley asserts that this 

model of wickedness is strongly associated with Freud’s notion of the death-wish 

turned outward — a general urge to wreck and kill.
47

 The focus of this model is upon 

willed destruction and aggression towards others. The subjective model of culpability 

in criminal law is analogous to Midgley’s positive model of wickedness. The 

subjective model assumes and asserts that a person is only culpable if they 

intentionally or knowingly have done wrong. It can therefore be labelled a cognitive 

or rational model of culpability, as the focus is upon the reason or thoughts of an 

accused. This model of wickedness is the dominant way in which general principles 

of criminal law are represented by the judiciary, practitioners, lay-people and 

                                                 

44
  ibid., 6. Quoting Douglas, Purity and Danger, 36. 

45
  Cole has noted the use by politicians of the rhetoric of evil to justify war against terror, and 

yet an absence of any depth of understanding about the concept of evil. Cole, The Myth of 

Evil, Chapter 1. 

46
  Bernstein, Radical Evil, ix. 

47
  Midgley, Wickedness, Chapter 4. It should be noted that Freud’s ideas about the death instinct 

and pleasure principle were much more complex than the oppositional structure in which they 

tend to be represented today. See Bernstein, Radical Evil. 
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theorists.
48

 It is consistent with the descriptive model of law, as jurors are confronted 

with questions of fact rather than open-ended normative questions — did the accused 

have the necessary intent? However, although this model of culpability appears 

descriptive, as I argue throughout this thesis, it imports a particular notion of 

wickedness, and this can and should be subject to critical evaluation. This model is 

highly individualistic, excluding a social account of wickedness; and the focus on 

reason excludes and disregards other factors that could contribute to attributions of 

culpability such as emotion.  

I demonstrate that the subjective model is part of a history that the criminal 

law tells about itself to itself and others. This misrepresentation of legal history, of a 

history of progress towards a rational model of law, results in the loss of malice as a 

resource upon which criminal law could draw. Malice provides a reminder of the 

other models of wickedness that have been expressed in criminal law. My project is 

consistent with Mary Midgley’s argument that the thin ‘positive’ model of 

wickedness is insufficient — too thin and romantic — to describe and engage with 

wickedness adequately.
49

 The subjective model of criminality neglects historical 

constructions of wickedness, fails to describe much of criminal legal doctrine, and 

does not provide an adequate account of wickedness. Midgley argues that society 

needs to resuscitate a classic, negative model of wickedness — the notion of 

wickedness as an absence of goodness, a failure to care, a lack of balance.
50

 

Historically, and in contemporary law, malice demonstrates other ways of thinking 

about wickedness, including the classic negative account. I assert that if the criminal 

legal system is regarded as contributing to a public discourse of morality, then a 

negative account of wickedness is consistent with, and possibly essential to, the 

criminal legal system’s responsibility and legitimacy. 

                                                 

48
  I argue this point particularly in Chapter 6, but the dominance of subjective blameworthiness 

in criminal legal doctrine is a sustained theme throughout the thesis. 

49
  Midgley, Wickedness, 13. 

50
 ibid., 13–14. ‘The first thing that seems to be needed here is to recover for use the older, 

recently neglected, idea of evil as negative — not because it contains the whole truth, but 

because it does hold an essential part of it.’ 
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My reconstruction of the concept of malice in legal materials then leads to my 

second guiding question. If wickedness and malice do not exist a priori, but are 

constructed by and through law (amongst other discourses), what purpose does the 

choice of one particular construction serve over another? This idea has been argued 

particularly strongly by Phillip Cole in The Myth of Evil.
51

 Cole argues that evil is a 

mythological concept that has a specific role to play in certain narratives: 

When we describe someone as evil, we are not saying anything about 

their character or their motivations — we are instead making them a 

figure in a story in which they play a specific and a prescribed role.
52

  

Cole describes different concepts of wickedness, and devotes much of The Myth of 

Evil to what he terms monstrous evil. According to this conception, humans who 

commit evil have crossed the border beyond humanity, and are monsters in human 

shape — inhuman/humans or human/inhumans — who are willing to inflict suffering 

on others purely for its own sake. This conception of evil is powerful in the world of 

fiction.
53

 Cole argues that these monsters can only be resisted in the last moment, with 

extreme effort and at massive cost. Cole argues that while we might associate the 

myth of monstrous evil with fiction, it is also constructed in reality. He analyses the 

political and legal construction of monsters historically in the form of vampires and 

witches, and then in the contemporary construction of terrorists and refugees, and 

argues that the construction of these monstrous threats is utilised for political purposes 

to create communities of fear and to justify extreme measures. These ideas underlie 

this thesis. What purpose does malice serve? How do the choices made in the 

constructions and representations of malice at law contribute to jurisdiction? I 

consider the ways in which the expression of malice is integral to the power, authority 

and identity of the law.  

                                                 

51
  Cole, The Myth of Evil. Cole argues that ‘we ought to dispose of the concept of evil’. I do not 

agree with this argument, but find his ideas about evil serving a narrative function to be of 

great assistance. 

52
  ibid., 237. 

53
  ibid., Chapter 1. 
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Throughout the thesis I engage with and draw upon the eminent legal theorist 

George Fletcher. In his book Rethinking Criminal Law, Fletcher presents a theory of 

criminal law drawing upon historical, comparative and philosophical materials. He 

asserts that criminal liability can be understood as shaped and guided by patterns of 

blameworthiness. Through an analysis of legal materials, Fletcher articulates three 

major patterns of blameworthiness: manifest criminality, subjective culpability and 

harmful consequences. This way of thinking about criminal liability has been highly 

influential. My approach is influenced by Fletcher’s ideas; like Fletcher, I undertake 

an historical analysis of legal materials, including offence formulae, statute law, cases 

and treatises, and draw upon philosophical and religious sources to express the 

resonance of particular patterns of blameworthiness. We are interested in similar 

questions — particularly the expression and suppression of normative content in 

criminal law. While I draw upon Fletcher, there are important differences. First, my 

analysis is much narrower: in contrast to Fletcher’s attempt to present an over-arching 

depiction of the majority of criminal offences, I focus solely upon malice in homicide 

cases. This has the virtue of resulting in an in-depth analysis of a concept that Fletcher 

recognises as fascinating but problematic.
54

  

Second, while I draw on Fletcher’s patterns of blameworthiness to frame some 

of my analysis, I also highlight the extent to which these patterns have reflected and 

reinforced modern understandings of legal culpability. These three patterns of 

blameworthiness — manifest criminality, subjective culpability and harmful 

consequences — can broadly be categorised as act, intention and consequence. I 

demonstrate the ways in which the focus on act, intention and consequence does not 

exhaust legal constructions of wickedness, particularly through demonstrating both 

historically and in contemporary law the relevance of emotions and the negative 

model of culpability. In addition, while Fletcher was careful to emphasise the 

possibility of shifting between different patterns of culpability in the construction of 

blameworthiness, he has a tendency — as do later authors — to foreclose and settle 

legal meaning by emphasising one pattern of blameworthiness as particularly 

associated with a specific offence or defence. Modern authors have placed great 

emphasis on the subjective pattern of blameworthiness in interpretations of legal 

                                                 

54
 ibid., Chapter 4. 
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histories and contemporary offences. I demonstrate that, historically, the legal 

construction of culpability slipped between and went beyond these three patterns. By 

drawing upon philosophical accounts, I develop an idea espoused by Fletcher, but not 

fully applied in Rethinking Criminal Law and neglected by authors following him, of 

the fluidity of these patterns of blameworthiness.  

By going beyond these three patterns of blameworthiness, I highlight the 

extent to which these patterns are restrictive and limited. This approach goes 

particularly towards my ongoing criticism of the dominance of the so-called 

‘subjective’ model of culpability. I demonstrate the limitations and deficiencies of this 

dominant model of culpability, highlighting the extent to which this ‘subjective’ 

model, through its focus on reason and cognition and its exclusion of emotion, 

expresses a highly limited notion of the legal subject and of wickedness. I critically 

evaluate and go beyond major criminal justice claims of subjective/objective 

oppositions, and surpass a limited focus upon act, intention and consequences in the 

organisation of wickedness. I rely upon Fletcher as a starting point for analysis, 

demonstrating how malice has been read in modern mainstream law, and then how 

my readings of malice disrupt and go beyond mainstream understandings. 

Thesis overview 

Chapters 2 and 3 contribute to the reconstruction of the history of malice. I 

demonstrate that malice was a rich and malleable concept closely associated with 

wickedness, communicating amongst others a notion of culpability as an absence of 

care for socially enshrined values. Malice was constructed in such a broad way in 

order to contribute to the jurisdiction of the law, based on the claim that the legal 

system was capable of accurately identifying wickedness. These chapters disrupt the 

story of progress of the ‘rational’ model of culpability as the only model. 

In Chapter 4, I focus upon Sir James Fitzjames Stephen’s complex relationship 

with malice as an articulation of the substance and function of malice in a cognitive 

model of culpability. In this model, malice is disorderly and disruptive, exceeding the 

cognitive model of culpability.  

The final chapters demonstrate the ongoing relevance of malice in 

contemporary law. In Chapter 5, I draw upon the history of malice to explain why the 
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compulsion defences of necessity and duress are the subject of such controversy, and 

demonstrate the function of malice to justify the state’s sacrifice of an innocent legal 

subject to save the law. In the final chapter, I consider three different modern ideas of 

the substance and function of wickedness in the recent case of Lavender, and draw 

upon my history of malice to critically evaluate the construction of culpability and the 

inability of the legal system to construct a coherent model of wickedness.  

Chapter 2: Medieval malice — disorder and purity of heart 

This chapter explores the substance and function of malice in medieval homicide law. 

The bulk of legal historians read early malice as intentional wrongdoing. However, 

I argue that this is a misreading and desiccation of medieval malice. 

In this chapter, I contend that in medieval law, malice was linked explicitly 

with wickedness, and was conceived as a question of inner purity or soul. The concept 

can be understood in terms of the aspiration of trials to restore order and concordia to 

the community. On this account, homicide was regarded as an offence against order 

that required action by individuals, the community and/or God to undo the taint of 

wrongdoing. The legal concept of malice drew upon social and religious 

understandings of wrong. Wrong, crime and sin were imbricated, and malice as 

wickedness was an individual, social and transcendental concept. This broad concept 

of malice expressed the medieval worldview that crime, wrong and sin were 

intertwined and that the criminal law could restore order. The accurate identification 

and punishment of wickedness were integral to the jurisdiction of the sovereign. 

Fletcher has emphasised harmful consequences, while Binder argues that 

manifest criminality was the most relevant pattern of blameworthiness. I argue that 

malice consisted of all these elements and more. When considering whether a 

homicide was committed with malice, medieval jurors took into account not only the 

intentions of the accused, whether or not malice was manifested in the act of killing 

and the resulting harm to the community, sovereign and God of the loss of life, but 

also the character of the accused prior to the homicide, their actions after the 

homicide, and the behaviour of the victim before and during the homicide, as well as 

that of the victim’s family after the homicide. Jurors considered the heart of the 

accused, whether or not he or she had killed with sadness, and any expressions of 

remorse after the death. The actions, intentions, consequences, character and emotion 
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of the accused were not conditions of liability, but were evidence, and constitutive, of 

the state of the accused’s soul. The question of malice was not answered solely by 

law, but could be resolved by an act of God according to transcendental concerns. 

This broad and malleable concept of malice contributed to the displacement of 

the church and victim’s kin with the justice of the sovereign. The dependence upon 

social and religious understandings of wickedness for the concept of malice were not 

only strategic, but an expression of dominant ways of thinking about right and wrong, 

and the interdependence of religion and law. The broad concept of malice expressed 

an ambition of the criminal trial to undo the taint of wrongdoing to the individual and 

community, to restore concordia, and expressed recognition of ongoing relations 

within the community. Medieval malice should not be regarded as a poor precursor to 

the modern standard of intention; rather, malice was an elaborate, expansive concept 

purveying the ambitions and capacities of the law to judge the state of an accused’s 

soul. The modern failure to remember and understand this early history of malice 

illuminates the restrictive and deficient nature of contemporary models of (legal) 

wickedness. 

Chapter 3: The poisoned apple of malice 

In Chapter 3, I again disrupt the modern tendency to regard malice as the primitive 

and poor precursor of intention. I demonstrate that the question of malice as 

wickedness was prioritised from the 16th to 18th centuries through an analysis of 

Saunders’ case.
55

 In that case, Saunders intended to kill his wife and gave her a 

poisoned apple, which she then gave to their child not knowing it was poisoned, 

resulting in the child’s death. I analyse the case and representations by legal treatise 

writers of the time. This case is cited in contemporary law as an early authority for the 

principle of transferred malice. I argue that this is a reduction and trivialisation of the 

substance of malice during this time. Malice was constructed as malleable and 

flexible in order to identify wickedness accurately. It could shift from accused to 

victim to the state, and was attached to intentions, actions, consequences, character 

and emotions. Malice operated on individual and social levels, with the ‘heart 

regardless of social duty’ portraying a complex concept of wickedness as lack or 

                                                 

55
 R v Saunders & Archer (1378–1865) 75 English Reports 706 (Warwick Assizes). 
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dearth. Legal treatise writers constructed a malleable, resonant concept of malice to 

persuade that wickedness would not escape the law. 

Malice continued to be the distinguishing factor between life and death; 

however, it was no longer a question of innocence and guilt, but rather of shades of 

culpability. Malice was relied upon to distinguish murder and manslaughter. In the 

absence of statutory definitions, legal writers attempted to articulate the substance of 

malice, to justify the distinction in levels of punishment. In addition, legal writers 

attempted to carve out a jurisdiction of legal wrongdoing that could be distinguished 

from moral and/or religious conceptions of wrong. Jurisdiction continued to be based 

in part on the accurate identification and punishment of wickedness. The central 

function of malice was to persuade that the state had the authority to speak in and of 

the law. Treatise writers relied on a variety of means and discourses external to law to 

persuade that malice was a plausible and comprehensive concept, sufficiently broad to 

ensure that wickedness would not escape the law.  

Modern writers tend to regard malice during this time as integral to the 

restructuring of the criminal event away from external factors and toward the state of 

mind of the subject. However, I argue that this restructuring of crime around intention 

was only ever partial and curtailed, and malice greatly exceeded the cognitive model 

of culpability. Malice continued to be conceived of broadly. In Saunders’ case,
56

 the 

accused was wicked not only because he intended to cause death, but because he 

caused this with an act of poisoning that was stealthy and dishonourable. I argue that 

currently dominant notions of culpability of act, intention and consequence do not 

exhaust malice. Legal writers were also concerned with evaluating emotions and 

purveyed a negative account of culpability through the idea of the ‘heart regardless of 

social duty’, a complex individual and social conception of wickedness.  

The primary concern was to persuade that the law accurately identified 

wickedness, and that malice would not escape the law. To this end, accounts of malice 

presented a broad, ambitious concept of what it meant to be legally wicked and 

worthy of punishment. While seeking to carve out a specifically legal concept of 

wickedness, treatise writers drew upon religious and social mores to construct a 
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persuasive and rich concept of malice to ensure that their constructions of culpability 

were persuasive. I explore representations of malice through the resonance of the 

image of the poisoned apple. This reflection and reinforcement of external values 

contributed to the authority of the sovereign to judge and punish, even while the legal 

writers claimed a specific and autonomous sphere of law.  

Saunders’ case highlights a developing anxiety that malice would exceed, 

evade or beguile the law, thus undermining the basis of claims of jurisdiction. I argue 

that the underlying cause of this anxiety was that, while malice was a legal creature, 

its creation and resonance were dependent upon external conceptual domains. 

Accordingly, malice was both within and outside of law. Treatise writers were thus 

concerned that malice would exceed the legal boundaries imposed upon it. This 

anxiety was exacerbated by the attribution of trickery, shape-shifting and guile to 

malice in order to capture wickedness. The image of the apparently delicious but 

poisoned apple thus presented a challenge for the law to distinguish between 

semblance and reality.  

Chapter 4: Stephen’s monstrous malice 

In this chapter, I consider the legal writer Sir James Fitzjames Stephen’s highly 

influential portrayal/s of malice. He aimed to organise, rationalise and purify the form 

and content of the criminal law and criminal law procedure. When malice exceeded 

his attempts to reduce legal culpability to cognitive standards, Stephen sacrificed 

malice and attributed to it the residual of all that he wished law was not and would not 

be. The criminal legal residuum attributed to malice was so vast — cruel, primitive, 

vague, irrational and wicked — that in the process Stephen constructed malice as 

monstrous. I argue that in his quest to rationalise the law, Stephen extended the 

meaning of malice from that of a category in the criminal law of disorder, wickedness 

and undesirability to the cause in law of disorder, undesirability and wickedness. I 

demonstrate that, despite Stephen’s desire to expel malice from the criminal law, it 

pervades his accounts. Stephen expressed malice towards other treatise writers and 

towards malice itself. He recognised that malice asked important evaluative questions 

that exceeded cognitive accounts of wickedness, but was willing to sacrifice malice in 

order to create a pure, rational legal system. Stephen articulates clearly, in colourful 

prose, the modern relationship with malice, the fear, fascination and repression of 
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malice, and the costs of this repression. His account manifests the modern crisis of 

malice. Throughout it, and in modern criminal law, malice reappears as a destabilising 

influence when the cognitive model of culpability is/was insufficient. 

Stephen’s primary ambition was to reduce the law to a lexicon and standard of 

rationality and cognition. Stephen was aware that notions of wickedness exceeded the 

cognitive, but he was willing to reduce legal questions of culpability to act, intention 

and harm in a quest for the order, objectivity, purity and rationalisation of law. He 

attempted to reduce malice to the cognitive, but throughout his writings, malice 

exceeds these efforts at imposing order and highlights the costs and weaknesses of 

cognitive standards of wickedness. Rather than change his system of order, Stephen 

sacrificed malice. A central motif of Stephen’s writing is the reduction of the criminal 

law to its essential, rational, general principles. In the process of ‘reducing’ the law, 

Stephen generated a vast residual of undesirable negatives that he then attributed to 

malice. For Stephen, malice was a disorderly, cruel, wicked, primitive, vague, open-

ended, irrational fiction. He constructed malice as the Other of his vision of law, 

expressing an adversarial relationship whereby malice was all that the law was not. 

Stephen associated malice with the ‘old’ way of thinking about and organising 

culpability. Disparaging the evaluative questions asked by malice was a means to 

establish the ‘new’, improved model of culpability focusing on the cognitive — a 

‘rational’ account of law. So vast was the residuum of the undesirable of law 

attributed to malice that Stephen created a monster.  

To explain Stephen’s and the law’s complex relationship with malice, I draw 

upon Francois Flahault’s philosophical, anthropological and psychoanalytic argument 

that we feel malice towards others because of our desire for absolute self-affirmation 

and the fact that each of us can exist only due to mediation by others. Stephen aspired 

to soar above the history of criminal law and the open-ended evaluative question of 

malice, in order to create a closed, rational system of law. However, at the same time 

he recognised that malice — its history and substance — contributed to the 

jurisdiction of the law. Even as he attempted to excise malice from the law, Stephen 

expressed regret and nostalgia. Its sacrifice was the price of simplicity and 

transparency of law, but Stephen recognised that malice could do things, and ask 

evaluative questions that were as important — if not more so — than the cognitive 
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standard. While Stephen was aware of the price of this transaction, we have 

forgotten it. 

Chapter 5: Malevolent outlaw of law 

Chapters 5 and 6 provide case studies of the contemporary crisis of malice. I 

demonstrate the continued relevance of malice, as well as the ways in which historic 

legal constructions of malice can be drawn upon as resources to enrich and critically 

evaluate contemporary accounts of culpability. These final chapters highlight why a 

developed jurisprudence of blaming needs malice. In this chapter, I emphasise the 

continued relevance of historic structures of malice to provide insight into 

contemporary debates and confusion about the compulsion defences of necessity and 

duress, including their rationale, justification and parameters — and indeed even 

whether they exist at all. I explore the function of malice in compulsion cases and 

assert that the legal system draws upon the structures of malice to construct a 

malevolent outlaw to justify the sacrifice of the innocent legal subject. 

I argue that the historic structuring of compulsion defences is sustained but 

submerged in contemporary defences. These defences revolved around malice — 

assertions of an absence of malice on the part of the accused, and consideration of the 

malice of the victim and potentially the law enforcer. Malice was integral to 

attributions of blameworthiness. This malice-centred approach illustrates a major 

problem in duress and necessity cases: the law is confronted with two innocent 

victims — the innocent victim of the accused acting under compulsion, and the 

defendant who argues that they too were an innocent victim. 

Moreover, these cases raise fundamental questions about the identity and 

limits of the law. In compulsion defences, the judiciary accedes to power/s greater 

than the power of legal rules, ironically imposed by the outlaw. I argue that the 

myriad of rules and restrictions on the availability and reach of necessity and duress 

defences are attempts by the judiciary to restrict the limits on the law while 

simultaneously conceding that ‘necessity knows no law’. This in turn displays and 

exacerbates the interrogatory of how the law distinguishes itself from the outlaw. In 

both situations, a subject is confronted with the threat ‘do this or else’. The judiciary 

uses malice to act/distinguish the law from the outlaw. Using the structures of 

compulsion, the judiciary asserts an identification with the law and an absence of 
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malice. The judges claim that they are not only compelled by law, but also by a 

malevolent outlaw constructed in the legal imagination, who threatens law and society 

as we know it. They assert that they are compelled, without malice, to use extreme 

measures to save the law, to sacrifice the innocent legal subject. In this chapter, 

I demonstrate that malice is integral to the organisation and explanation of 

contemporary legal doctrine and jurisdiction. 

Chapter 6: The negligence of Lavender 

In Chapter 6 I explore the modern crisis of malice in the three judgments by 

the Court of Criminal Appeal in the manslaughter by criminal negligence case of 

Lavender. These three judgments articulate three different ways of thinking about the 

substance and function of wickedness in criminal law. I draw upon the historical 

representations of malice that I have analysed throughout my thesis to reconstruct and 

critically evaluate the different conceptions of wickedness expressed by the CCA 

judges. Lavender illuminates both the need for and significance of debates about the 

relevance and substance of wickedness in criminal law. 

Justice Hulme’s formalist approach is consistent with the currently dominant 

orthodox jurisprudence theory of positivism. His judgment revolves around attempts 

to identify the pure meaning of relevant terms based on statute and precedent. While 

his judgment suggests that it is possible to be wicked without advertence, for Hulme J, 

in keeping with the positivist approach, this issue was obiter. Hulme J espouses a 

closed system of law, where any notions of wickedness external to the law are 

irrelevant. In this account, culpability is purely legal — it is a question organised, 

determined and resolved by and through law. According to this conception, morality 

is irrelevant to questions and the jurisdiction of law. The legitimacy of the legal 

system is to be based on correctly made law, and on values of clarity, consistency and 

simplicity. I highlight some of the shortcomings of this approach, which are apparent 

even within the judgments of Lavender — particularly the lack of clarity and 

consistency in legal interpretation and the lack of pure meaning of key legal terms. 

Hulme J fails to deliver clarity, simplicity and consistency. Moreover, Lavender 

coaxes doubts about the sufficiency of a criminal legal system that proffers and judges 

on formalist norms alone, and lacks engagement with more substantive norms. Do we, 
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as a society, want a criminal justice system with the sole guiding values of clarity, 

consistency and coherence? 

In contrast, Justices Adams and Giles regard the substantive question of 

wickedness as integral to the jurisdiction of the law; however, their ideas about what 

it means to be wicked diverge. Justice Adams asserts that one cannot be wicked 

without subjective awareness or knowledge. This approach is in accordance with the 

predominant conceptual self-/representation of the legal system and contemporary 

ideas of wickedness. It articulates an individualistic account that focuses on the 

knowledge and intentions of the person in attributions of wickedness. Adams J 

represents this subjectivist model of wickedness as part of a trajectory of progress of 

criminal law, away from objective towards subjective standards. Unlike Hulme J, 

Adams J regards the correct identification of wickedness as essential to the 

jurisdiction of law. I demonstrate that subjectivism fails to resolve wickedness fully 

— even within Adams J’s judgment. I argue that criminal law does not and cannot 

articulate a pure subjective model of culpability.  

The judgments of both Adams J and Hulme J articulate different forms of 

rationalist models of culpability. Hulme J’s judgment is consistent with legal 

formalism, and assumes that law is a closed logical system that is objective and 

independent. On this account, culpability is resolved through deductive methods of 

identification of the pure meaning of laws. In contrast, Adams J’s judgment is 

rationalist in the sense that he focuses on the cognition or reason of offenders in 

attributions culpability. Giles J’s judgment challenges these rationalist approaches to 

culpability through an engagement with substantive values and by exceeding 

evaluations of the cognitive in attributions of culpability.  

In the minority, Giles J also engages with the substance of wickedness; 

however, unlike Adams J, he asserts that a person can be wicked without advertence. 

Giles J expresses a classic model of wickedness as lack — as an absence of goodness, 

balance or care. He states that ‘lack of care is at the heart of this offence’,
57

 implicitly 

drawing upon pre-subjectivist representations of malice as the ‘heart regardless of 
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social duty’.
58

 His judgment expresses a complex emotional and social account of 

wickedness, asserting and judging not only the care and responsibility of Lavender, 

but also the legal system. In this account, law is a powerful social discourse that 

reflects and reinforces what we as a society care about. A failure to care, by the 

individual or by the legal system, is negligent. Giles J’s judgment highlights the 

deficiencies and irresponsibility of the judgments of Justices Hulme and Adams, and 

the general paucity of contemporary legal accounts of wickedness.  

Lavender is a significant case because it is expressly concerned with a central 

project of the criminal law — what it means to be culpable or wicked. The criminal 

justice system has a long history of linking accurate and persuasive judgment of 

wickedness with the jurisdiction and the imposition of punishment. Lavender 

manifests the predicament of the weak, over-simplified model of culpability currently 

dominant in the criminal justice system. The failure to articulate a coherent and 

persuasive concept of culpability is negligent and wicked. Malice is a disruptive 

concept that emerges at the fissures of the rational account of law, demanding and 

suggesting alternative notions of wickedness.  

Method 

The method used in this thesis is to undertake a close textual analysis of malice in 

legal materials. How does legal discourse construct malice? How does the key term of 

malice work through legal discourse? What work does malice do? How has malice 

been used in and through criminal legal doctrine? My method is necessarily eclectic 

in order to trace and reconstruct malice through different legal texts across time.  

This method is informed by Wittgenstein’s later work on philosophy and 

language, in particular his argument that we should focus on the use of words. 

Wittgenstein asserts that meaning does not exist a priori, like a dead object that is 

present for us to grasp and then apply. The key idea upon which I am drawing is that 

we should focus on the use of words. Wittgenstein claims that conceptual puzzlement 
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is often a result of a ‘craving for generality’.
59

 It is our quest for order, purity or 

neatness that can lead to conceptual puzzlement as the desired rules simply do not 

exist. When analysing concepts at an abstract level, we remove the very antidote to 

our puzzlement: concrete examples of use of the word. Our confusion arises because 

we are preoccupied with examples of when ‘language is like an engine idling, not 

when it is doing work’. It is as though language has gone ‘on holidays’.
60

 

Wittgenstein uses the example of rule following to demonstrate his point that 

our quest for pure, exact rules can be misguided. Rules do not determine their own 

application. Even the strictest rule ultimately requires application, and it is here that 

inconsistencies and impurities arise. Wittgenstein compares rules to signposts: ‘A rule 

stands there like a sign-post. Does the sign-post leave no doubt open about the way I 

have to go?’
61

 We may try to provide a conceptually pure definition of signposts as 

performing the function of telling us which way we have to go. But this is not always 

true. We may not be going in that direction, we may wish to meander the cityscape 

without concern for our direction, or the signpost may be in a film and we know not to 

follow it then. Consequently, signposts will have different meanings in different 

contexts. Conceptual confusion would arise from attempts to posit a single consistent 

rule about signposts, while our concrete use of signposts demonstrates different, at 

times contradictory, meanings. 

The use of signposts as an example also demonstrates Wittgenstein’s assertion 

that we do not understand a rule unless we have a place for it already prepared in our 

system of concepts and the language games in which it is used: ‘If we had to name 

anything which is the life of a sign we should have to say it was its use.’
62

 Thus, to 

understand the function of a signpost, we must read an arrow as pointing in a 

particular direction that we are meant to follow. 
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Wittgenstein extends this analysis to language. Just as rules require 

application, words in a language need to be used. Just as a rule cannot dictate its 

application, dictionary (or legal) definitions of a word do not tell us how to use that 

word. We must have a place for the word in our system of concepts. The language 

games in which the word is to be used must also, somehow, be learned: 

The ostensive definition, explains the use — the meaning — of the 

word [only] when the overall role of the word in the language is clear. 

Thus if I know that someone means to explain a colour-word to me the 

ostensive definition ‘That is called “sepia”’ will help me to understand 

the word.
63

 

Only if I know what a colour is am I fully ready to understand the meaning of sepia. 

Thus to understand the meaning of words we must have a language, a conceptual 

system within which they are used. 

Consequently, use is a social phenomenon. It depends on shared conventions 

of social meaning. We should not search for the hidden ‘essence’ of meaning, because 

meaning is fully open to view — it resides in social use. Thus Wittgenstein’s antidote 

for conceptual puzzlement is not through new information, but by ‘arranging what we 

have always known’.
64

 A Wittgensteinian analysis encourages an overview of our use 

of words, rather than aiming for a single, unifying rule that fits all cases. Wittgenstein 

considers that a main cause of philosophical ‘disease’ is ‘a one sided diet: one 

nourishes one’s thinking with only one kind of example’.
65

 If no single, consistent 

rule can fit all cases, then the most we can aim for is an overview of the different uses. 

Accordingly, in analysing concepts we should back off from the ontological question 

to the question of meaning, and from that to the question of use, and we may find 

release from what is confusing us. This kind of ordinary language philosophy is 

necessary where conceptual puzzlement ‘obtrudes itself and distracts us from our 

work’.
66
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Wittgenstein uses the concept of ‘language games’ to explore language, ‘the 

whole consisting of language and the actions into which it is woven’.
67

 The concept of 

‘game’ demonstrates a number of the qualities of language as Wittgenstein saw it. 

First, the concept of ‘game’ demonstrates that language is essentially a social activity, 

embedded in our cultural system. Consequently, I could not intend to play chess if I 

did not know that chess existed.
68

 Second, there is no one single characteristic that all 

games have in common: 

Don’t say: ‘There must be something common, or they would not be 

called “games”’ — but look and see whether there is anything common 

to all. — For if you look at them you will not see something that is 

common to all, but similarities, relationships, and a whole series of 

them at that.
69

  

There is no essential characteristic of ‘game-ness’; rather, there is a 

‘complicated network of similarities overlapping and criss-crossing: sometimes 

overall similarities, sometimes similarities of detail’.
70

 Wittgenstein uses the concept 

of ‘family resemblances’ to explain this network of similarities. Instances of the word 

‘game’ and our use of ‘games’ form a family resemblance, rather than a consistent, 

abstract rule for what constitutes a game. Thus there can be many different types of 

games, with different rules in different situations. Applying this to language, a 

multiplicity of language games exist in many verbal activities, including asking, 

thanking, cursing, greeting, praying.
71

 Words will have different implications in 

different situations. 

Finally, by using the concept of games, Wittgenstein explores how rules work, 

demonstrating that even here rules cannot account for what needs to be explained. 

Some games (like chess) have formal explicit rules, while in other games (some 
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children’s games) rules can be made up as one goes along.
72

 Sometimes learning a 

game may involve explicitly learning its rules, while in other games rules might be 

learned by observation.
73

 Even a game governed by definite formal rules is not 

‘everywhere circumscribed by rules’; there are no ‘rules for how high one throws the 

ball in tennis, or how hard; yet tennis is a game for all that and has rules too’.
74

 Above 

all, even the strictest rule or system of rules ultimately must be applied. 

This is demonstrated in our use of words. We may attempt to draw sharp 

boundaries around words, but as Pitkin points out in her analysis of Wittgenstein, ‘it 

will never entirely coincide with the actual usage, as this usage has no sharp 

boundary’.
75

 Wittgenstein places an emphasis upon use and social meaning. We 

cannot limit a word to one particular occasion, because surely the point of words is 

that they can connect new situations to old, familiar ones. We can only make these 

connections if concepts are projectible — but projectible in regularised ways.  

Language is not a closed system because we are able to say new things, 

connect the new with the old. However, projections are controlled in that not just any 

will occur to us, will be understood or accepted by the person we address, or will be 

in accord with the regularities of the English language. ‘Forms of life’ limit the 

projectibility of a word: 

We learn and teach words in certain contexts, and then we are 

expected, and expect others, to be able to project them into further 

contexts. Nothing insures that this projection will take place (in 

particular, not the grasping of universals nor the grasping of books of 

rules), just as nothing insures that we will make, and understand, the 

same projections. That on the whole we do is a matter of our sharing 

routes of interest and feeling, modes of response, sense of humour and 

of significance and of fulfilment, of what is outrageous, of what is 

similar to what else, what a rebuke, what forgiveness, of when an 
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utterance is an assertion, when an appeal, when an explanation — all 

the whirl of organism Wittgenstein calls ‘forms of life’. Human speech 

and activity, sanity and community, rest upon nothing more, but 

nothing less, than this.
76

 

The problem with abstract contemplation of concepts is that it removes language from 

the language games in which it is played, the forms of life in which it makes sense 

and has a purpose. However, as Wittgenstein explains, ‘the term “language-game” is 

meant to bring into prominence the fact that the speaking of language is part of an 

activity, or of a form of life’.
77

 

At the broadest level, Wittgenstein calls attention to the centrality of language 

in human life, thought and activity.
78

 Wittgenstein’s later work involves an emphasis 

upon language as an activity as an antidote to conceptual puzzlement. In analysing 

concepts, we should back off from the ontological question, moving to the question of 

meaning, and from that to the question of use. 

I use the antidote prescribed by Wittgenstein to analyse malice in homicide 

cases across time. A Wittgensteinian analysis is particularly apposite for malice. My 

history of malice demonstrates a long-term, recurring, unfulfilled desire to reduce 

malice to ‘wrongful intention’. I demonstrate throughout this thesis how malice was 

and is used in ways that go beyond a cognitive model of culpability. These efforts at 

the reduction and purification of malice have resulted in confusion and the tendency 

to regard malice as disorderly and disruptive. Once the urge to reduce malice is 

overcome, it then becomes a rich resource upon which the law can draw to construct, 

interrogate and consider problems of culpability. The ways in which malice has been 

used in legal texts have changed across time and place. This is a reminder of the 

different ways in which wickedness can be constructed. This Wittgensteinian analysis 

is also another way of critically engaging with a central concern of this thesis — the 

dominance of the subjective model. Although intention is represented and regarded as 

the ideal pinnacle standard of a subjective model of culpability, I demonstrate in 
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Chapter 6 that even intention is not a purely subjective standard in criminal law. 

Objective parameters are imposed on and required for criminal intention, a reminder 

of the social and communal standards that are present even in this highly 

individualistic model of wickedness. 

Wittgenstein was critical of the aspiration of philosophers to reduce words to 

their essence, to identify a pure meaning. Contemporary malice is an exemplar of both 

the pointlessness and the costs of this aspiration. For Wittgenstein, the meaning of a 

word is its use. I take the notion of use seriously, and consider not only the shifting 

meanings of malice across time, but also the purpose of constructing malice in 

particular ways at particular times. Malice is not a given, once and for all. It does not 

have an essential meaning, springing fully formed. Rather, malice emerges in legal 

doctrine. Choice is exercised in how malice expressed. A core plank of my 

methodology is to analyse the use of malice in legal texts.
79

 How does the 

construction of malice connect with claims of power and authority of the law?  

I demonstrate that malice has been used in various ways to contribute to 

jurisdiction. It has been integral to the claim that the legal system accurately identifies 

wickedness, but also has been used as a point of differentiation with a jurisdiction 

based on a rational model of law. The conception of malice has also been used to 

differentiate the law from the outlaw. The use of malice is thus a question of 

substance and function.  

Given the large number of texts that potentially could be the subject of an 

analysis of malice, I necessarily have made selections. I have chosen from historical 

and contemporary legal materials that contribute to a nuanced picture of malice across 

time. I use the term ‘legal materials’ broadly to denote early offence formulae, legal 
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cases and works by treatise writers. The legal theorist Nicola Lacey has also engaged 

with the question of the legal construction of culpability.
80

 She assumes that specific 

patterns of attributions of blameworthiness relate to various roles and needs of a 

criminal justice system: a need for legitimation, and a practical need to coordinate the 

sorts of knowledge which can be brought into a court room. I am in agreement with 

Lacey’s assertion that these imperatives set by the needs for legitimation and 

coordination vary over time. Lacey engages in legal theoretical analysis grounded in 

particular legal practices and concepts. Like Lacey, I am concerned with the 

construction of the legal subject and notions of community.
81

 Lacey is also explicit 

about the different rationales of the criminal justice system — whether the expressive 

or symbolic communication of wrong-doing in a quasi-moral sense or the more 

neutrally instrumental rationale of the legal system as primarily regulatory.
82

 Both 

Lacey and I are engaging in the question of whether and how these two rationales can 

be combined, regarding this in terms of questions of authority and legitimacy. We are 

both very influenced by George Fletcher’s ideas, and draw upon his idea of patterns 

of blameworthiness to think critically about criminal law. However, Lacey 

emphasises the porous boundaries of the criminal law, and in her texts has drifted 

increasingly from a doctrinal analysis to more social and cultural analysis, to 

considering changes in criminal law in light of political, economic and institutional 

environments, and incorporating an analysis of the worldview reflecting and 

reinforcing legal concepts.
83

 

While this approach is legitimate and yields important insights, I believe that 

my focus on the legal/conceptual framework is also productive, and contributes in an 

original way to a jurisprudence of blaming. As this thesis demonstrates, the legal 
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history of malice is a rich and fascinating resource that has been neglected for too 

long. Moreover, my selection of these texts is supported by the ongoing 

reinterpretation and referencing of historical legal materials that are analysed in the 

early chapters of the thesis, in subsequent cases and legal analysis. These legal 

materials are thus integral to the modern legal system’s construction of central 

concepts. Accordingly, the thesis places the legal concept of malice at the centre of 

analysis. However, as I note below, I draw upon philosophies of wickedness and 

various religious and cultural texts to enrich the legal construction of malice. My 

central focus is on legal texts. 

In order to provide depth to my analysis, I focus on the construction of malice 

in homicide law. While homicides are statistically rare, homicide law is regarded as a 

central area for the enunciation of general principles of criminal law. My analysis of 

this core area of criminal responsibility thus has the potential to extend beyond the 

specific offence of homicide to a more general jurisprudence of blaming.
84

 

Historically, malice was integral to homicide formulae of culpability. My thesis 

highlights that despite (or because of) this integral role in a core site for the 

enunciation of general principles of criminal law, the meaning of malice is ambiguous 

and shifting. Notions of malice and culpability have shifted across time and place, as 

demonstrated in variations about what types of killing are particularly heinous and 

blameworthy, underlining my arguments as to the contingency of notions 

of wickedness.  

I undertake a reconstruction of malice in historical legal texts. This historical 

analysis is essential in order to disrupt legal amnesia and the accompanying tendency 

to represent intentional wrongdoing as the sole model of wickedness. The positivist 

concept of law has been criticised for conceiving of rules and principles in ahistorical 

terms.
85

 Legal history, if it is considered at all, is only used to trace the pedigree of 

                                                 

84
  It is beyond the scope of my thesis, but an analysis of so-called peripheral regulatory offences 

in terms of a jurisprudence of blaming would be equally rewarding. As I note in Chapter 6, 

there is a tendency to exclude these offence types from analyses of blameworthiness, despite 

their statistical prevalence and their dilution of asserted general principles of culpability.  
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  Alan Norrie, Crime, Reason and History (Weidenfeld and Nicolson, 1993), 9: 
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legal rules or principles along lines of authority. This suppression of history reinforces 

the perception of criminal law as a rational system of rules. Crimes are dissected as 

components — the elements or ingredients of crime — rather than being viewed 

historically as a process of criminalisation that is responsive to changing political, 

social and cultural forces. In contemporary law, malice tends to be ignored or 

disparaged, and desiccated to a poorer relative of the analytic standard of intention. 

Historical analyses provide a complex and comprehensive understanding of the 

criminal law, exposing the contingency and contradictions of ‘general principles’ of 

law.
86

 I demonstrate that, historically, malice was constructed in legal doctrine in 

broad and ambitious ways that extended beyond the contemporary cognitive account 

of wickedness. My methodology disrupts a history of progress, reminds us of 

alternative ways of organising culpability and provides a means of criticising the 

dominant ‘subjectivist’ account of fault in the criminal law.
87

 I highlight the 

continuing relevance of historic structures and repertoires of malice in contemporary 

law, and critically evaluate the contemporary accounts of wickedness in light of the 

history of malice. I reconstruct malice at three moments in legal history to 

demonstrate continuities and dissonances. Although by no means complete, this thesis 

contributes to a restoration of the history of malice. 

                                                                                                                                            

‘To the extent that lawyers think historically about the law, they tend to think in terms of the 

slow evolution of legal forms from the crude to the sophisticated, and not in terms of the 

particular connections between different legal forms and different kinds of society.’ 

86
  Historical accounts also illuminate the social, political and economic influences shaping the 

development of specific crimes.  

87
  Norrie has undertaken a similar project in his book, but focuses on the political decision-

making and leaves an account of criminal law empty of wickedness. Norrie argues that law-

makers were reluctant to acknowledge the relevance of motive because of the potentially 

radical effect of justifications drawn upon social causes. Norrie, Crime, Reason and History. 

‘Law’s architectonic of judgment thus privileges an apparently de-normativised (or de-

politicised or de-moralised) concept of intention and intentionality, relegating the “difficult” 

moral and political issues to what is constructed as a subsidiary category of justification and 

excuse. There, in law’s back alleys, they become relatively unimportant ”exceptions to a rule” 

rather than what they really are: constitutive elements of responsibility and judgment.’  

Alan Norrie, Law and the Beautiful Soul (Routledge-Cavendish, 2005), 66. 
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I enrich my reconstruction of malice through a broad range of materials. 

Throughout this thesis, I draw upon and critically evaluate jurisprudential accounts of 

law and/or blaming to enrich my reconstruction and to situate these legal theories in 

terms of malice. Placing malice and wickedness at the centre of my account enables 

me to provide an original reading of classic jurisprudential approaches to law and/or 

blaming. What models of wickedness are classic jurisprudential accounts of law 

implicitly assuming? What are the implications for these constructions of wickedness 

in terms of jurisprudential accounts of the foundations and legitimacy of law? 

Jurisprudential materials are thus both a resource upon which I draw to analyse legal 

doctrine and form the subject of analysis in terms of their implicit and explicit 

conjectures about the substance and function of wickedness. In this way I situate the 

thesis within jurisprudence while also contributing to a jurisprudence of blaming.  

I apply philosophies of wickedness to critically analyse the substance and 

function of malice in legal texts. These philosophies are a reminder first and foremost 

that there are different ways of thinking about and organising wickedness. Moreover, 

by drawing upon these philosophies I clarify the kinds of models of wickedness that 

are being articulated through malice, and look at their implications and what is at 

stake. As a legal concept, malice has consistently been associated with that which is 

undesirable. Although there are times when the law is concerned only with whether or 

not something or someone is bad enough to be punished, and the question of 

wickedness is beyond the needs and formulae of criminal law,
88

 philosophies of the 

dark side tend to analyse wickedness rather than more prosaic badness. Throughout 

this thesis, I draw upon philosophies of wickedness as a way of reconstructing and 

criticising the legal construction of malice as a concept denoting that which is 

culpable, bad, wicked and/or undesirable.  

While placing legal materials at the centre of my analysis, I also draw upon 

literature to add to my reconstruction of malice. There are various reasons why 

literary resources make an appropriate contribution to my method. As I demonstrate 

in the early chapters, literature was and is a resource upon which the law has drawn to 

                                                 

88
  See, for example, Katherine Mary Knight, who killed then skinned and cooked her de facto 

partner. Knight was charged with homicide; her treatment of the corpse exceeded offence 

categories, but was the focus of her culpability and punishment. 
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construct a resonant concept of malice in the quest to persuade that the law is capable 

of accurately identifying and punishing wickedness. More importantly, throughout my 

thesis I argue that malice and wickedness are constructed or created. These concepts 

do not exist independently or a priori, but are constructed and expressed through 

discourses — including the law. Accordingly, I embrace the idea that both law and 

literature are acts of creation. Meaning is socially produced, and law and literature are 

both powerful discourses in the construction of the notion of what it means to be bad 

or wicked. This conjunction of law and literature is particularly apparent in 

philosophies of wickedness. Almost all philosophies of wickedness utilise criminals 

and fictional characters as their primary basis for theorising.
89

 Fictional characters 

proffer an opportunity to consider a history and character, to enter imaginatively into 

the question of evil. For example, in Chapter 4 I utilise Dr Jekyll and Mr Hyde to 

represent and shed light on Sir James Fitzjames Stephen’s quest for purity and his 

construction of malice as the monstrous Other.
90

 

In addition, Cole argues strongly that wickedness is a narrative myth.
91

 In his 

analysis, he claims the legal construction and punishment of vampires and witches is 

comparable to contemporary legal and political narratives about terrorism. This 

undermines and blurs any sharp dividing line between law and literature. This blur is 

demonstrated in the thesis, particularly in the construction of the monstrous in legal 

materials. I draw upon literatary resources where this adds to the depth of my 

analysis. This is consistent with my argument that malice destabilises the opposition 

between law and non-law. It is a creature of law, but draws its resonance and power 

(partially) from outside and from its long-term relationship with wickedness.  

                                                 

89
  For example, Midgley analyses war criminals such as Eichmann, and fictional creations such 

as Mephistopheles, Hyde and Iago. Midgley, Wickedness. Flahault focuses upon Frankenstein 

in his meditation on malice: Francois Flahault, Malice, Liz Heron trans. (Verson, 2003). 

Neiman includes Eichmann and Oedipus: Susan Neiman, Evil in Modern Thought (Princeton 

University Press, 2002). 

90
  Robert Louis Stevenson, The Strange Case of Dr Jekyll and Mr Hyde (Signet, 1979 [1886]). 

91
  Cole, The Myth of Evil. 



42 

Criminal event 

The thesis considers the subject of malice through a broad structure of the criminal 

event. There are myriad ways of describing the criminal event, but (at a minimum) the 

event imports conceptions of social authority, the (legal) subject and the nature of the 

social order the law protects and tries to recreate. Whenever an offender is charged, a 

trial is held, judgment is delivered and sentence passed, these figures of social 

authority, subjectivity and community are represented and enacted through the words 

and actions involved. Malice reflects and reinforces these figures of the criminal 

event. 

Depiction of social authority 

Jurisdiction is the power and authority to speak in the name of the law, a site of 

enunciation.
92

 How do constructions of malice contribute to the authority and 

legitimacy of the law? Is the accurate identification of wickedness integral to the 

authority of the law? Or does legal doctrine tout a formal model of law that uses 

malice to distinguish itself from morality?  

Legal subject 

The legal subject does not pre-exist the law, but is constituted and constructed by and 

through language. Law transmits or constitutes individual subjectivities and authorises 

specific forms of individual identity through techniques such as ritual, symbol, 

physical force and textual account. The law projects notions of what it is to be a 

person, what kinds of person there are, and how such persons and their subjectivities 

are to be understood, judged and blamed. Law provides a frame of reference that 

allows us to draw patterns of meaning from the world around us. ‘It is a means of 

orientation in the world, and the means by which we come to have an orientation.’
93

 

The law expresses and organises what is relevant to the judgment, and excludes or 
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  Shaunnagh Dorsett and Shaun McVeigh, ‘Just So: “The Law Which Governs Australia is 

Australian Law”’ (2002) 13 Law and Critique 289. 

93
  Desmond Manderson, ‘From Hunger to Love: Myths of the Source, Interpretation, and 

Constitution of Law in Children’s Literature’ (2003) 15(1) Law and Literature 87, 90. 
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disregards other factors as irrelevant. Laws inscribe behaviour and imbue our actions 

with meaning and significance. 

Through its procedures for holding persons accountable, the criminal legal 

system defines the nature of normal and abnormal subjectivity, and the relationship 

between individuals and their personal conduct. Legal subject-hood is contingent, 

changing over time through symbols, categories and practices that constitute and 

impose particular ways of being in the world.  

The law transmits a legal subject with particular emotions, actions and 

attributes. In other words, the law produces a legal subject by attaching particular 

bodies/thoughts/emotions to the law. We can characterise our 

actions/thoughts/emotions in particular formulaic ways through the law. 

Consequently, law gives us the means by which messy human emotions and/or 

actions are redrawn/reconstructed/translated into legal categories. It is an authoritative 

Other that helps to define the individual selves standing in relation to it. It provides a 

basic model for our understanding of other people and for our own understanding of 

ourselves.  

What attributes of the legal subject are attached to, or ignored, through legal 

notions of culpability? Does the law concern itself only with the actions and 

intentions of a uni-dimensional legal subject, or does it extend to other aspects such as 

emotion, place, social relationships and character before and/or after the criminal act? 

Early conceptions of the legal subject were broad and rich, taking into account 

action, intention, emotion, place of offence, place in society, offerings and 

opportunities for redemption — and early on even the question of soul. In contrast, 

contemporary offence formulae express a rather flat, uni-dimensional, reductive 

conception of the legal subject.
94

 Legal doctrine constitutes a robotic legal subject 

with its obsession with willed, rational action as the paradigm for criminal 

responsibility; however, I demonstrate that a richer legal subject is constituted in 

                                                 

94
  This can be compared with the expression of subjectivity in the courts of love, resolving 

questions of amatory commitment and affective wrongs with a fuller recognition of desire, 

aesthetics and ethics. Peter Goodrich, ‘Erotic Melancholia: Law, Literature, and Love’ (2002) 

14 Law and Literature 103. 
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criminal legal doctrine than the currently dominant cognitive model of culpability 

suggests. 

Social relations 

The criminal legal system also holds out definite conceptions of how social relations 

are and should be constituted, projecting and routinely authorising an image of the 

ways in which individuals relate or ought to relate to each other in society. Law 

permits those who live together to express themselves with it and with respect to it. 

Law both grounds predictable behaviour and provides meaning for behaviour that 

departs from the ordinary.
95

 The criminal legal system not only polices the boundaries 

of social behaviour, it provides meaning and definition to the bonds that link 

individuals to each other and to society’s central institutions. Although some offences 

measure subjects against a standard of how they should have behaved,
96

 the criminal 

law expresses a predominantly negative normative account — how we should not 

behave towards each other and the state. The criminal legal system defines and 

polices the boundaries of permissible behaviour, through predominantly negative 

norms, prohibitions, regulations and commands, specifying failures in social relations. 

Through this negative account, the law projects a sense of what society actually is and 

helps construct social life on those terms. 

The law provides a vocabulary and understanding of notions of right and 

wrong, of ways of relating to other (non)legal subjects, enunciating conceptions of 

wrongdoers as excluded from the community, or continuing within the community.
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2 

Medieval malice: Disorder and purity of heart 

In this chapter, I undermine the privileged place of intention and knowledge in 

contemporary legal doctrine by representing an alternative model of wickedness 

through the concept of malitiam (medieval malice). This chapter illuminates the 

limitations and restrictions of contemporary frames and structures of culpability, and 

highlights the loss and lack reflected and reinforced by the modern legal amnesia of 

past models of (legal) wickedness. By reconstructing malitiam, I give depth and 

nuance to the jurisprudence of blaming, and provide a point of cogent comparison 

with, as well as a resource for, modern models of legal wickedness.  

I reconstruct malitiam in medieval homicide law. The concept of malitiam was 

central to the characterisation of wrongdoing in medieval homicide law. Although 

some contemporary authors accept that malitiam meant wickedness, there is a 

tendency to understand malitiam in terms framed by modern criminal legal doctrine, 

particularly the importation of a dualistic opposition of internal and external indicia of 

culpability and the restriction of relevant factors to act, intention and consequence. 

Early law focused on externals — that is, the acts and harmful consequences of an 

accused — while modern law has shifted towards a concern with internal elements — 

that is, the state of mind of the accused. Many legal writers have identified medieval 

law as a point of origin for the transition from externals to internals. From this 

perspective, malitiam was a primitive precursor of the modern standard of wrongful 

intention. I argue, however, that malitiam went beyond these modern understandings 

of wickedness. Far from being an atavistic throwback, malitiam illuminates the extent 

to which modern criminal law formulae exclude and restrict factors that could go 

towards a cogent conception of legal wickedness.  

Medieval malitiam was a complex, malleable concept with a broad repertoire 

that could attach to different subjects and objects, across a broad timeframe, inviting 

and requiring individual, social and transcendental questions of good and evil. I argue 

that malitiam should be understood as a question of soul. My analysis of malitiam 

illuminates the ambition and aspiration of what trial and judgment can achieve — not 
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only in the confidence of verdicts of soul, but in the potential to cleanse the taint of 

wrongdoing and to restore order and peace to the community. This analysis 

demonstrates the limitations of contemporary notions and structures of legal 

wickedness. 

An over-arching theme of malitiam is disorder. The laws of crime were an 

assertion of religious and legal order; slayings were a breach of order, tainted and 

tainting the slayer and the community. Medieval trials sustained links with ordeals 

and consequently were concerned with wrongdoing as corrupted and corrupting, and 

the resultant need to cleanse or heal the soul and the community through penance and 

contrition. These trials were a meaningful ritual in and of themselves, aspiring not 

only to identify malitiam, but to restore inner purity and concordia — an agreement 

of hearts — to the individual and community. Inner purity and concordia were 

intertwined, as inner purity or fittedness was a prerequisite of a meeting of hearts. 

Malitiam was disorder, an absence of goodness, that trials aimed to expunge, expiate 

or undo through a variety of means and thus return the community to order. A 

concern was whether there was a place for the accused in that community, and the 

extent to which the wrongdoing of the accused had tainted the community. Malitiam, 

together with its effects, was thus not only a question of individual responsibility, but 

also a social and transcendental question. Malitiam expressed and reflected the 

affinity of crime, sin and wickedness. 

I demonstrate the ways in which the contemporary structures of liability of act, 

intention and consequence (George Fletcher’s three patterns of blameworthiness)
97

 

contributed to, but did not resolve, malitiam. Concerns about inner purity and 

concordia went beyond these contemporary constructions of criminal culpability. 

Actions, intentions and consequences were not conditions of liability, but were 

evidence of, and also constitutive of, the state of the accused’s soul. Community 

knowledge and interpretation was relied upon in a moral dialogue between the 

accused, judgment finder and community. This expressed a localised, particularised, 

resolution-centred law appropriate to a penitential setting. This dialogue was informed 
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by a desire to achieve concord, an ideal of God’s peace on earth. Malitiam extended 

to include the accused’s actions, thoughts, emotions and character before, during and 

after the slaying. This moral evaluation extended beyond the accused to the accuser, 

and their response to remorse and offers of penance. Jurors also considered the issue 

of concord: their judgment was required for satisfaction and peace, an agreement of 

hearts in the community. In addition, early jury trials also offered the possibility of 

grace, an undeserved gift of reconciliation upon the wrongdoer. Jurors construed the 

concept of malitiam as a question of good and evil — not only of the accused, but for 

the community and God. 

I demonstrate that, far from being a primitive precursor of the contemporary 

emphasis upon wrongful intention, medieval malitiam was a highly ambitious, 

expansive, transcendental concept. To modern eyes, this concept appears incoherent, 

uncertain, inconsistent, open-ended and impossibly prying. I would argue that this is a 

different, more expansive way of thinking about what it means to be culpable and also 

about what the criminal trial can accomplish. Malitiam extended beyond 

contemporary concerns of the act and will of the accused to topics such as emotion, 

character, remorse and place in society before and after the criminal event — 

elements that have been recognised as important in contemporary criminal law but are 

considered only in a tangential and fragmented manner.
98

 The repertoire of malice 

was required to be sufficiently expansive and flexible to encompass medieval 

conceptions of what it meant to be wicked, expressing a concern not only with the 

inner purity of the accused, but also the tainting and concordia of the community. 

                                                 

98
  These matters are taken into account primarily in sentencing. For example, the discount for a 

plea of guilty can be characterised in pragmatic terms as attempts by the state to encourage 

guilty pleas to save the money and time that would otherwise have been spent on a trial, but it 

is also regarded as an example of remorse: R v Jurisic (1998) 45 NSWLR 209. The good or 

bad character of an offender, his or her employment, criminal record and even marriage status 

also contribute to sentencing. Sentencing thus extends the attention of the court beyond the 

criminal event to the behaviour, character and emotions of an accused before and after the 

criminal act. As I noted in Chapter 1, Norrie has highlighted that the factors taken into account 

by the criminal law in determining fault are much narrower than those we take into account in 

making moral judgments of people’s behaviour: Alan Norrie, Law and the Beautiful Soul 

(Routledge-Cavendish, 2005) Chapters 4, 5 and 7. 
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The expansive medieval notion of malitiam can be attributed to factors that are 

no longer present or necessarily regarded as desirable, such as an assumption of 

consensus, confidence about the capacity to identify good and evil, the prominence of 

Christianity, and the interlocking of religion and law. This was coupled with the 

pragmatics of a jury drawn from within the community with (in all likelihood) prior 

knowledge of and perhaps relations with the parties in the criminal trial, and the 

consequent need for the accused and the juror to return to that community after 

verdict.  

Although this notion is different from the views of contemporary law and 

society, this chapter makes an important contribution to a jurisprudence of blaming. 

This is because it disrupts legal amnesia and challenges the hubris that only one 

rational form of organising culpability exists and that it is ours. A central theme of my 

thesis is the modern crisis of culpability. The failure to engage with questions of legal 

wickedness has left legal doctrine with only thin and inadequate notions of legal 

culpability, in particular the dominance of the notion of ‘subjective’ blameworthiness. 

I highlight how thin these contemporary notions of legal culpability are and 

demonstrate the ways in which the dominance and restriction of contemporary models 

of culpability restrict our understanding of malitiam. By reading the past backwards,
99

 

we simply import and apply modern problems and limitations in the organisation of 

liability. In the process, we lose the rich history and repertoire of malice, a resource 

upon which the law and jurisprudence could draw to express and debate richer, more 

complex conceptions of what it means to wicked, and the different ways in which 

criminal liability might be organised. 

In this chapter, I demonstrate the consistencies and dissonances of the legal 

concept of malice. I highlight the long-term association of malice with wickedness 

and disorder. The repertoire and fluidity of malice were integral to the accurate 

identification of wickedness and the language of blaming. Malice was a broad 

concept, and could be based upon action or presence, intention or desire, character 

and penance. Malice could shift structurally, with the law recognising the malice of 
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the legal subject but also of the law-giver and accuser. An associated theme is the 

fluidity of malice in terms of the boundaries of law. In medieval law, malitiam was 

not a pure legal concept: it was a legal requirement that drew its meaning, resonance 

and structure from social and transcendental understandings of wickedness. At this 

time, the mobility of malice in subject and object terms was regarded as an asset, 

essential to a rich question of wickedness and the ambition of the criminal trial.  

This chapter also demonstrates the interrelationship of the expression of 

malice and the organisation of the criminal event. Malice is tied integrally to claims of 

jurisdiction, and this is demonstrated in contemporary readings of medieval malitiam 

as an early permutation of wrongful intention due to a desire to identify the origins of 

contemporary notions of culpability. This interrelationship is also demonstrated in the 

association of malitiam with religious and social conceptions of wickedness to justify 

the displacement of church and the victim’s kin by the justice of the sovereign. The 

broad repertoire of malitiam resulted in a rich legal subject, whose acts, intentions, 

emotions, character, reputation and place in society, before, during and after the 

slaying, were relevant to the trial. The concept of malitiam drew upon, reinforced and 

shaped social relations, and was based upon an assumption of a continuing 

relationship with the accused and jurors beyond the trial.  

In the first section of the chapter, I provide a brief overview of the modern 

tendency to portray malitiam as wrongful intention, despite recognition that the 

evidence for this portrayal is inconclusive, and I explain why malitiam has been read 

in this way and why I believe that it is incorrect. I then contextualise the legal 

materials that form the basis of my analysis and detail the integral role of malitiam in 

homicide law. In the following section, I consider the notion of malitiam as 

wickedness, based on the idea of medieval trials as a means of restoring inner purity 

and concordia to the community. I relate these ideas to the notion of disorder, 

specifically the idea of criminal offences and slayings as tainted and corrupting, 

requiring expiation, penance or punishment. I then consider the relevance of two of 

Fletcher’s patterns of blameworthiness — those of harmful consequences and 

manifest criminality — to malitiam and ideas of disorder. I argue that these patterns 

contributed to, but did not exhaust, malitiam. In the final section, I explore how the 

repertoire of malitiam went beyond contemporary understandings of culpability, 

beyond the fact of death, the manner in which death was caused and the binary 
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opposition of external/internal fault elements, to include the accused’s emotions, 

character and place in society, as well as the state of his or her soul and the behaviour 

of the victim (or victim’s family), before, during and after the slaying. Throughout 

this chapter, I emphasise the ambition and confidence of the medieval trial to 

accurately identify malitiam, remove the taint of wrongdoing and restore concordia to 

the community. 

This chapter makes a significant contribution to the existing body of research 

on medieval homicide law. Unlike the majority of authors, I place malice at the centre 

of my account. I synthesise research from a variety of sources to create an original 

and rich conception of medieval malice. I argue that malitiam should be regarded as a 

consistent and cogent concept. This chapter contributes to a jurisprudence of blaming 

by highlighting different aspirations of the medieval legal system in the organisation 

of wickedness and culpability, and enriching the repertoire of malice. I draw upon 

these resources in later chapters of the thesis. This chapter is thus a part of my aim to 

reconstruct malice, and provides a resource for my critique of contemporary models 

of culpability. 

Modern interpretations of malitiam 

Modern legal theorists, if they consider malitiam at all, tend to regard it through the 

frame of modern understandings of legal culpability. Despite the central role of 

malice in early homicide law, the meanings of malitiam and malitiam praecogitata 

are not settled. There is a large body of literature engaging with medieval malice, 

either directly or indirectly. Rather than rehearse all the arguments, I will emphasise a 

couple of points salient to this thesis. First, it is widely accepted that there is a lack of 

evidence to completely resolve the meaning of medieval malice.
100

 Second, there is 

some acceptance of the legal historian Kaye’s thesis that malitiam should be 
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  For example, Sellars notes there is no reason to believe that definitions were ‘clear cut’. 

W David Sellar, ‘Forethocht Felony, Malice Aforethought and the Classification of Homicide’ 

in W Gordon and T Fergus (eds), Legal History in the Making (Hambledon Press, 1989). 
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equivocal evidence’: John Bellamy, Crime and Public Order in England in the Later Middle 

Ages (Routledge and Kegan Paul, 1973) 59. 
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interpreted as ‘wickedness’.
101

 Kaye argues that malitiam praecogitata does not mean 

actual premeditation and that malitiam ‘cannot be given any narrower or more 

technical meaning than “wickedly”, “wilfully” or “without lawful excuse”’.
102

 He 

asserts that all unnatural slayings were with malice unless committed with 

justification or excuse.
103

 The phrase non per malitiam excogitatam or its near 

equivalent thus meant ‘not done under circumstances to which none of the recognised 

defences applies’.
104

 However, Kaye left the substance of malitiam or wickedness 

unresolved.  
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  J Kaye, ‘The Early History of Murder and Manslaughter: Part I’ (1967) 83 Law Quarterly 

Review 365; J Kaye, ‘The Making of English Criminal Law: The Beginnings — A General 

Survey of Criminal Law and Justice down to 1500’ (1977) Criminal Law Review 4; J M Kaye, 

‘The Early History of Murder and Manslaughter: Part II’ (1967) 83 Law Quarterly Review 
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Crime and Public Order, 59. 
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premeditation. Moreover, the phrase praemeditato was too imprecise and general to be relied 
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enmity was recorded in specific language: ex antiqua malitia habita inter eos, ex antiquo adio 

inter eos, or even per odium vel athiam. Kaye asserts that ‘an indisputable point is that, 

whatever the precise significance of the phrase, it had nothing to do with actual 
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reference to external components, with the medieval mind concerned with slayings by 

ambush, stealth, at night or on the highway. Kaye, ‘The Early History of Murder and 
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Press, 1986), 630; Dana Rabin, Identity, Crime and Legal Responsibility in Eighteenth-
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While modern writers tend to accept the idea of malitiam as wickedness, they 

restrict what this entails by assuming and applying modern conceptions of criminal 

liability. That is, malitiam is framed and understood in terms of intention, act and/or 

consequences. Modern writers have placed particular emphasis on malitiam 

praecogitata as malice aforethought. The modern tendency of regarding malice as an 

early form of wrongful intention can be traced back to the 19th century legal writers 

Stephen, Pollock and Maitland.
105

 These authors traced the idea of malice as wrongful 

intention to the 1390 Statute, which they regarded as the point of transition away from 

an emphasis upon different types of actus reus towards the modern emphasis upon 

mens rea in gradations of homicides. Accordingly, these authors regarded malitiam in 

the 1390 Statute as an early form of the contemporary focus on premeditation. Thus 

Pollock states: ‘When we first meet with malice prepense it seems to mean little more 

than intentional wrong-doing …’
106

 Stephen regarded the 1390 Statute as ‘indirectly 

defining’ what came to be known in the late 16
th

 century as ‘wilful murder of malice 

prepensed’.
107

 Maitland believed ‘malice purpense’ of the Statute of 1390 denoted 

premeditation and that this was the essential ingredient of murder. Maitland translated 

in assultu premeditato as premeditated assault, arguing that this was ‘probably’ a 

Latin equivalent for the ancient notion of forsteal or the French guet apens. Maitland 

asserted that this charge of premeditatus assaultus contained the ‘germ of malice 

prepense’.
108

 

Most contemporary authors, if they consider malitiam at all, tend to present 

the translation of malitiam as wrongful intention, and malice prepense as 
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premeditation. For example, in A History of Criminal Justice in England, John 

Hostettler states: 

This was followed in 1390, by a statute which defined as murder as 

killing by malice prepense and endeavoured to make it unpardonable. 

By inference, other forms of culpable homicide could not be called 

murder and, later, they acquired the name manslaughter.
109

 

Hostettler cites Kaye as authority for his analysis, but by leaving malice prepense 

undefined and linking the term with manslaughter, he implicitly accepts and asserts a 

literal definition of malitiam, assuming and importing the contemporary organisation 

of unlawful homicides. Similarly, Bellamy also accepts that ex malitia praecogitata 

probably meant premeditation, and that a distinction was made between killings in hot 

blood (chance medley or manslaughter) and those in cold blood.
110

 

There is some recognition that malitiam may denote more than wrongful 

intention, but this is not subjected to further analysis. For example, Lanham states:  

Malice aforethought appears to have been brought into the law as a 

compromise between the early view that any killing was murder and 

the 13th century notion that murder was limited to secret killing. 

Malice aforethought clearly requires some kind of fault but does not 

import a requirement of secrecy. The fault implied in the words 

themselves involves some measure of wickedness and the requirement 

of premeditation.
111

 

This presentation of malitiam invokes a literal translation and mentions, but does not 

explore further, ‘some measure of wickedness’.  

Aside from Kaye, the most influential interpretation of medieval malice has 

been presented by legal historian Thomas Green, based on his analysis of jury 
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verdicts in homicide trials.
112

 Green asserts that jurors were able to distinguish 

between types of homicides on a de facto basis through their control as finders, 

interpreters and selectors of fact. He argues that jurors differentiated between 

malicious, planned killings as the most heinous, and sudden slayings upon 

provocation as less culpable, and points to jurors using their wide-ranging fact-finding 

powers to fit provocation cases into two types of non-felonious homicides: accident 

and self-defence.
113

 He concludes that, although the meaning of malitia praecogitata 

is not certain, it did not require anything beyond the intent required for general 

felonious homicide. Green thus presents a picture of jury nullification of standards in 

conflict with social values, until the law in the form of the 1390 Statute caught up, 

formalising the de facto distinction between murder and manslaughter. He argues that 

‘malice aforethought’ should be interpreted as a ‘new term of art encompassing 

homicides committed through true planning or premeditation’.
114

 Green doubts that 

the Statute was enforced after the 1430s, and thus the need for distinction between 

levels of homicide and the term ‘murder by malice aforethought’ lost its narrow 

meaning and was used in all homicide indictments.  

The majority of contemporary authors tend to conceive of malitiam as a 

requirement of intention or knowledge. This is analogous with Fletcher’s pattern of 

subjective blameworthiness,
115

 or what I have labelled the rational or cognitive model 

of culpability. This tendency to interpret medieval malitiam as intention or knowledge 

is consistent with what I identified in my introductory chapter as the dominance of the 
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‘subjective’ or cognitive model of blameworthiness.
116

 A few theorists and historians 

have considered malitiam beyond intentional wrongdoing and premeditation; 

however, as I argue below, these theorists frame and interpret malitiam in accordance 

with modern conceptions and expressions of criminal liability and trials. Thus 

Fletcher frames his analysis in terms of harmful consequences, and Binder in terms of 

manifest criminality. 

I will deal first with the modern tendency to interpret malitiam praecogitata as 

premeditation, as this is the dominant approach. I will explain why modern theorists 

tend to think of malitiam in this way, and why this is incorrect and anachronistic. To 

begin, this reading of medieval malitiam is based on an assumption that a literal 

translation of medieval Latin in accordance with contemporary meanings is 

appropriate and obvious. This approach regards language as ‘given’ and static. It is 

consistent with the dominant paradigm of law, which asserts that legal language is 

monologic, unitary, formal and univocal.
117

 

In addition, modern attempts to foreclose the concept of malitiam can be read 

as part of the representation of the history of criminal law as a continual development, 

with successive configurations towards the complete end of the contemporary 

organisation of culpability. This view of history as progress has reduced malice to 

accentuate essential traits and final meanings according to contemporary needs and 

understandings, and ignored a profusion of entangled ideas and meanings — both 

historically and in the present. This demonstrates the relevance of a central concern of 

this thesis, the function or use of malice — particularly in terms of the organisation of 

culpability and claims of authority. The identification of providence, a solemnity of 

origins in the 1390 Statute,
118

 provides reassurance about the stability and validity of 

the present based on an impression of immutability. It validates and legitimises the 
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contemporary organisation of badness. This reading of malice enables the law to point 

to medieval law as the origins of the contemporary distinction between premeditated 

slayings and those committed under provocation — that is, the basis for the 

contemporary distinction between murder and voluntary manslaughter. It tells a story 

of development and progress of law away from externalities in early history, to the 

current focus on internal standards.  

This representation of a story of origins, progress and development need not, 

nor should it be, regarded solely in cynical strategic terms. Rather, the application of 

the binary opposition of external and internal standards, and dividing the criminal 

event into act, intention and consequences, reflects and reinforces contemporary 

understandings and expressions of criminal liability.
119

 That is, when interpreting 

malitiam, modern legal writers are drawing upon what they know and understand — 

the dominant contemporary repertoire of liability elements. This demonstrates why an 

historical reconstruction of malitiam is so vital, as it has the potential to enrich and 

transform the repertoire of liability upon which the criminal law can draw. 

While understandable, the modern tendency to reduce malitiam to intention, 

and malitiam praecogitata to premeditation, can be criticised on several fronts. First, 

a direct translation from the Latin assumes that words have kept their meanings across 

time and place. The shifting meaning of murdre in law highlights the need to exercise 

caution in applying a literal modern translation to medieval concepts. ‘Murder’ was a 

legal term of art with different, specific meanings in medieval law. It was used to 

denote a fine paid for the slaying of a Frenchman or any Norman, where the slayer 

was unknown. The term was also used to denote a killing by stealth or in secret, a 

specific meaning revived by the 1390 Statute. By the middle of the 15th century, 

‘murder’ was employed in indictments as a catch-all term for felonious homicide. 

Simple homicide was swallowed within it and remained so until the late 15th or early 

16th century.
120

 These different meanings of ‘murder’ demonstrate that literal 
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definitions according to modern notions of these concepts have the potential to be 

anachronistic. Accordingly, it is facile to assume that a literal translation of malitiam 

or malitia praecogitata is sufficient or appropriate. 

Second, most authors base their interpretations of malitiam as wrongful 

intention upon the 1390 Statute. Legal historians have read the Statute in an attempt to 

construct and recover the ‘true’ meaning of parliament when it enacted the words. 

However, while medieval legislation was written, it was not necessarily a text which 

had been pored over word for word by law-makers, with debates about specific 

wording. At that time, a statute represented the terms of a decision upon a generally 

worded complaint, petition or decisions of the highest authority of the land, but it was 

not different from decisions by inferior branches of Curia Regis.
121

 Older statutes 

were interpreted freely, and there was a lack of contemporary definitive texts. 

Medieval courts had no authentic texts available to them, and argument in court rarely 

turned on the precise meaning of a statute. Moreover, the texts had no special 

authority in themselves. In the early days when judges helped to draw statutes in 

parliament, and were thus closely acquainted with the underlying policy, it was not 

unusual to find them applying that policy rather than the letter of the text.
122

 The 

modern emphasis upon the 1390 Statute as the moment of transition from the 

primitive emphasis upon actus reus or externalities to the modern focus on internal or 

subjective culpability is particularly jarring, given that the Statute had no substantive 

effect on the law of homicide. The Statute introduced procedural distinctions between 

felonious homicides, but all felonious homicides were subject to the same penalty — 

death. Accordingly, any distinction between felonious homicides drawn by the 1390 

Statute was short-lived. There is no evidence of judicial enforcement of statute after 

the early years of the 15th century, and the demise of ‘murder’ as a term of art 

probably indicated that the Statute had become moribund.
123
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Third, reading malitiam in terms of contemporary understandings of liability 

assumes and imposes a transcendent unity and order that exist beyond history and 

beyond social context. This approach focuses on the abstract imperatives of a notional 

system, neglecting actual meanings and actual usage — historically and in the 

present.
124

 It over-simplifies and trivialises not only medieval malice, but 

contemporary malice as well. This reading imports our contemporary conceptions and 

problems of malice to medieval law, and results in us neglecting or ignoring different 

ways of organising and expressing badness in criminal law. In consequence, medieval 

malice is dismissed as a primitive precursor of the cognitive standard of intention 

enshrined in contemporary criminal law. In the process, we lose what is interesting 

about malice, extinguish the opportunity to think differently about legal notions of 

wickedness, and render medieval law irrational and incoherent. We are left with a 

desiccated account of malice. Modern problems of malice are imported into medieval 

conceptions, and we lose the historically broad repertoire of malice that could be used 

as a resource to rethink modern organisation and expressions of culpability. This 

over-simplification and trivialisation of malice reflect and reinforce the over-

simplification and trivialisation of (legal) wickedness identified in Chapter 1. 

Finally, I believe that the interpretation of malitiam as wrongful intention is 

incorrect and anachronistic because it is based on a misreading of juror responsibility. 

While the focus of my thesis is on legal doctrine, it would be a misreading of 

medieval law to disregard juror verdicts, as these give insight into the meaning of 

malitiam. It is widely accepted by legal historians that there was an overwhelmingly 

high rate of acquittals by jurors.
125

 The conviction rate for homicides was about 

15 per cent and for larceny it was about 32 per cent.
126

 The main explanation for this 

high rate of jury acquittal is that jurors were engaged in either rule or sanction 
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nullification.
127

 One of the most influential progenitors of this argument, Green, 

asserts that while the criminal law imposed a blunt, bifurcated system of homicide, 

the populace accepted open man-slaying as a way to resolve disputes or as less 

grievous wrongs than murder by stealth.
128

 

Green develops his ideas by pointing to the early history of homicide, and 

asserts that the distinction between killings by stealth and other forms of homicide 

had been embedded in Anglo-Saxon law up until the mid-12th century.
129

 Capital 

punishment was reserved for ‘slaying by stealth’, and although its exact scope is 

unclear, it probably included killing by poison and possibly by ambush.
130

 These 

crimes were ‘botless’, or unamendable, and could not be remedied through payment 

of compensation (bot) by the slayer to the kin of his slain.
131

 All other forms of 

homicide were a matter for compensation not only to the injured person but also to the 

sovereign: a slayer had to make bot to the injured and pay a wite to the sovereign.
132

 

Accordingly, early law distinguished between murder and simple homicide,
133
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informed partly by Canon law
134

 and Old Testament references to slaying by stealth: 

‘But if a man come presumptuously upon his neighbour, to slay him with guile; thou 

shalt take him from mine altar, that he may die.’
135

 

By 1215, officialdom ostensibly had removed the distinction between slayings 

by stealth and open-man slayings (simple homicide), making both subject to the 

penalty of death — the only requirement was that the slaying was with malitiam. 

Green interprets malitiam as wrongful intention. He argues that even though the 

distinction between these types of slayings had been expunged by law, juries retained 

it. Green points to trial rolls indicating that ‘juries rarely convicted those indicted for 

simple homicide but sent alleged murderers to the gallows about fifty per cent of the 

time’.
136

 Jury convictions were limited largely to the most culpable homicides.
137

 

Thus Green argues influentially
138

 that jurors fabricated evidence on the defendant’s 

behalf
139

 and transformed the facts to save the lives of defendants who had committed 

simple homicide — that is, slayings without premeditation.
140

 On this interpretation, 

even though an accused had the wrongful intention to kill — that is, malitiam — the 

jury disregarded malitiam if the accused had slain the victim in an open slaying.  
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However, Trisha Olson, in her analysis of ordeals and jury trials, argues that 

this is a fundamental misreading of juror responsibility.
141

 Olson asserts that jurors 

swore an oath to tell the truth — verum dicere — as quasi witnesses and arbiters of 

right and wrong: ‘Hence, he would commit perjury, a grievous sin, which put his soul 

at grave risk if he were to bring in a false verdict.’
142

 She argues that the high rate of 

jury acquittal needs more explanation than systematic rule nullification, as it is 

doubtful that jurors held such little regard for their oath — jurors would be unlikely to 

perjure themselves through delivering false verdicts. Accordingly, we should 

reinterpret juror decisions in light of their oath to witness truthfully. Jurors took their 

oath seriously, and we should read the high rate of acquittal from this perspective. 

Interpreting malitiam as wrongful intention does not explain jury acquittals. This 

suggests that malitiam meant something other than just a requirement of wrongful 

intention. I argue that Olson’s arguments suggest that we should instead conceive of 

malitiam as wickedness, that we should embrace a broad conception of wickedness, 

and that this can explain jury decision-making in light of the juror’s oath. 

Legal materials and offence formulae 

Legal materials 

In this chapter, I analyse malitiam in homicide offence formulae in the 13th to 16th 

centuries, drawing on secondary literature of legal historians as this provides 

sufficient detail of legal formulae and legislation for my analysis. Sources of 

information about the law between 1200 and 1600 are limited, with the early history 

of English criminal law hidden behind ‘the laconic formulas of the rolls and law 

books’.
143

 The treatise called Glanvill was written prior to 1200 (in about 1187–89), 

and was primarily a compilation of writs and the procedures that they initiated.
144

 

While there was a larger treatise written in the 1220s and 1230s, De Legibus et 

Consuetudinibus Angliae, this was based heavily on the writ system and was written 

                                                 

141
  Olson, ‘Of Enchantment’. 

142
  ibid., 181. 

143
  Green, ‘Societal Concepts of Criminal Liability’, 669. 

144
  Baker, An Introduction to English Legal History, 176. 



62 

too soon to incorporate the developing complexity of the common law.
145

 There was 

to be no systematic exposition of the common law for the next 500 years, with legal 

writing reflecting instead an emphasis upon courtroom practice rather than exposition.  

Information from the medieval period can be obtained from registers that 

contained texts of writs in Latin.
146

 Plea rolls were expressed in highly formulaic, 

stereotyped Latin phrases in place of detailed assertions. The preciseness of Latin 

meant that any errors were fatal mistakes to indictments.
147

 These specific offence 

formulae varied across the centuries in response to legislation or specific concerns of 

the time, but in homicide law the requirement of some form of malitiam remained 

constant. The only substantive question that arose on the face of the record was 

whether the accused was charged with a known crime. The detailed facts that might 

constitute or provide a defence were matters of evidence and off the record. The 

enrolments do not often reveal where the jury got its information or how it reached its 

verdict. Juries made final and inscrutable verdicts on the general question of guilt. 

The formal entry of judgment gave no reasons and recorded only the formalised 

verdicts. Judgment was entered by the court in stark formulae: for acquittal, quietus 

est; for conviction, supendatus est (he is hanged); for excusable homicide, remittitur 

ad gratiam domine regis (he is remitted to the grace of the sovereign).  

‘Year books’ provide another source of information for legal historians. These 

books were written by a variety of different authors for the purposes of learning by 

students and their practising elders. From the late 13th century, the year books 

recorded arguments in summary with occasional comments. The 15th century year 

books settled into a more uniform series, but remained the work of different, 

anonymous authors. Legal historians have compared coroners’ indictments and jury 
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verdicts to analyse social mores of the times.
148

 The secondary literature outlines 

offence formulae, legislation and acquittal rates, and provides an analysis of trial rolls 

and year books. I draw upon these sources for the purposes of reconstructing 

malitiam. 

Legal formulae 

It is undisputed that between the 13th and 16th centuries, malice occupied a central 

role in homicide offence formulae. From 1200 until 1600, the law of homicide was 

bifurcated, with a broad category of felonious homicide and very narrow category of 

non-felonious homicide. From the late 12th century, felonious homicide was a single, 

undivided offence and was defined as slaying with malice, expressed in Latin in 

various permutations such as malitia, malitia praecogitata or malitia purpense. All 

felonious homicides were made capital offences, a punishment that could only be 

escaped through the sovereign’s discretionary pardon of grace. Non-felonious 

slayings were those committed with an absence of malice — ex malitia praecogitata 

or non per malitiam (or feloniam) ex cogitatam. There were two categories of non-

felonious homicide: justifiable and excusable homicide.
149

 What constituted 

justifiable homicides varied between the 13th and 16th centuries,
150

 and included 

executions pursuant to a royal order, the ancient practice of killing thieves in the act 
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of escape,
151

 outlaws resisting capture and the killing of would-be burglars and 

robbers.
152

 Slayers whose actions were deemed justified were acquitted by the courts. 

Excusable homicides did not become firmly established until the 13th century, 

but it is likely they took form during the reign of Henry II and his successor. These 

slayings were divided into accidental killings (homicide per infortunium) and 

homicide in self-defence (homicide se defendendo). Excusable homicide did not lead 

to outright acquittal. Rather, the slayer was required to obtain a royal pardon, which 

absolved them of the liability to royal suit, but left open the right of the victim’s kin to 

prosecute or appeal.
153

  

Malitia (and its near equivalents) was an integral component of early standard 

offence formulae. Ex malitia praecogitata appeared commonly in cases where a 

person tried for felony argued a defence of misadventure or self-defence. This was 

commonly enrolled with words such as: ‘X did the deed in question by misadventure 

et non per feloniam (or malitiam) ex cogitatam.’
154

 Malitiam was utilised in the 

Statute of 1390, in response to the 1390 Commons petition against the practice of 

giving pardons for ‘Murder, Treason and Rape’. The sovereign acceded to the petition 

but defined the crimes for which pardons were not lightly to be granted with more 

precision than used by Commons as Murdre, Mort d’ome occis par agait, assaut, ou 

malice purpense, Treson ou Rap.
155
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Malitiam as wickedness 

What, then, was the substance of malitiam? I devote the remainder of this chapter to 

reconstructing malitiam as wickedness. I draw upon Olson’s ideas about the medieval 

trial to frame my argument of malitiam as a question of soul and concordance. Trisha 

Olson has constructed a highly persuasive argument that jury trials in the 13th century 

should be reconceived not simple as fact-finding tribunals, but as processes 

meaningful in and of themselves to restore inner purity and concordia in the 

community.
156

 Olson notes that contemporary writers tend to regard ordeals as a 

primitive and inaccurate fact-finding procedure, with the Deity regarded as a kind of 

supra-fact finder. The history of legal proof is thought to be where ordeals end. 

However, Olson argues that this is a misrecognition of the function of ordeals and of 

their continued relevance in jury trials. 

Until 1215, the ordeal was the method of proof and judgment for criminal 

pleas in the lay and ecclesiastic courts. We tend to think of classic ordeals as carrying 

a red hot iron for a specified distance, plucking an object from boiling water, 

immersing a bound person into a pool of blessed water and walking on hot 

ploughshares.
157

 Conventional wisdom regards medieval ordeals as an irrational and 

supernatural appeal to God to determine factual truths in difficult cases.
158

 However, 

Olson argues that the medieval understanding of the ordeal went beyond asking God 

to make a finding of fact, as this was based on the assumption that God was subject to 

secular laws, rather than omniscient and unfathomable. Rather, the ordeal was the 

way the Divine manifested itself as men and women suffered into resolve. Ordeals 

involved an appeal to God to reveal the truth of human disputes. God rendered 

judgment about a proband’s inner purity at the moment of proof.  

Olson argues that historians’ representation of the Deity as a fact-finder is 

anachronistic, and ignores a host of literature that speaks of the Divine protecting the 
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guilty proband by ensuring he succeeded at his ordeal or by cloaking evidence.
159

 It 

was believed that God could see beyond facts and legal rights, and judge according to 

some other, possibly incomprehensible measure. The ordeal judgment did not assign 

blame for past misconduct, but instead expressed what was necessary for resolution of 

the present discord. The judgment was not rendered upon the individual alone, but 

made judgment upon both the accuser and accused.
160

 Concord, the agreement of 

hearts, was an aspiration for forums that rendered judgment.
161

  

Olson argues that, rather than regarding the jury as part of the progression 

towards a rational system of proof, the jury retained a tight kinship with ordeals. She 

asserts that there was a broad understanding of ordeals in medieval times, the essence 

of which was asking the Deity to sanction or deny the formal oath made by a party to 

a dispute: 

Whether the ordeal was an oath simple, an oath followed by battle, or 

some other form of test, it was assumed, as we assume the laws of 

gravity, that when entered into properly and seriously, a judgment 

would irradiate.
162

 

The ordeal was a test of deed or word that yielded to the Deity’s judgment. 

Accordingly, Olson argues that trial by oath should be regarded as an ordeal. She 

points to abundant tales of perjurious oath-takers being struck dumb prior to, or 

collapsing immediately after, their oath. It was assumed that a false oath would 

eventually be revealed.  

Penance occupied a central place in the Middle Ages, offering the wrongdoer 

an opportunity to expunge their inner corruption, thereby reuniting with those they 

had offended. In practice, the ordeal provided a guilty person with a way to purge 
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their wrong and therefore to be adjudged innocent. The jury trial sustained these 

penitential ideals. The accused was required to consent to jury trial. If the accused did 

not consent, then the trial could not go ahead. Olson asserts that this was comparable 

with the accused throwing themself upon God’s more direct judgment during 

compurgation, battle or test by fire or water. When pleading not guilty, the accused 

placed themself in the hands of ‘God and country’, putting themself upon their 

neighbours, de bono et malo, for good and ill. If the accused stood mute, the court 

determined whether they were mute by malice, or mute by visitation of God.
163

 

However, if an accused placed themself upon the country, they professed their 

devotion to the community they were accused of affronting.
164

 By surrendering to 

their fate at trial, an accused could renounce their betrayal of his community and 

violation of order. On this account, what mattered was the inward suffering of the 

accused, and their willingness to undergo this ordeal in a posture of devotion to the 

judgment-finder. Similarly, at the jury trial, the accused had to surrender to, and strike 

a bearing of respect for, their peers as represented by the jury.
165

 This drew upon 

religious ideas that God responded to and renewed bonds when an applicant 

expressed a willingness to suffer for want of God’s presence. Judgment was 

determined by the accused’s willingness, or lack thereof, to courageously suffer what 

was judged, wrong or not, and by others’ willingness to accept and absolve. Ordeals 

and trials rendered judgment about an accused’s inner purity at the time of trial. 

Accordingly, a proof whereby an accused (or accuser) purged and purified themself 

was acceptable.
166

  

It was assumed that the trial as ritual made visible internal states of being. 

Medieval trials mediated experiences, standardised situations, made links between 
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past, present and future, and offered remedies for reversing, untying and erasing the 

taint of wrongdoing to individuals and the community. 

Initially, I attempted to narrow malitiam to foreclose its repertoire. I was 

uncomfortable with the way in which it constantly shifted and extended beyond issues 

and elements of modern law. I was concerned that malitiam was too broad and 

nebulous. Although a legal concept and requirement, it consistently breached legal 

boundaries and drew upon external discourses for resonance and meaning. The notion 

of malitiam as ‘wicked, wilful or without criminal defences’ appears to modern eyes 

to be vague and open-ended. However, I have come to believe that this was the 

essence of malitiam. In order to achieve a medieval reckoning of soul and concordia, 

malitiam extended beyond action, harmful consequences and wrongful intention to 

include behaviour before and after the event, emotions, place in society, and 

opportunities and/or failures to expiate or undo tainting. Questions of malitiam 

extended beyond the individual to consider the social and transcendental. The elusive 

flexibility of malitiam was a virtue, meeting community needs and expectations. 

Modern attempts to reduce malice to a stable meaning ignore much of its complexity. 

The modern division of patterns of liability into act, intention and consequences 

contributed to, but did not resolve, malitiam.  

Malitiam as disorder 

In this section, I draw upon Mary Douglas’s theory of disorder
167

 to build upon and 

integrate with Olson’s ideas of the medieval conceptions of the trial as a meaningful 

ritual to undo the taint of wrongdoing and to restore concordia.
168

 I have found that 

Douglas’s ideas of disorder, pollution and ritual provide a useful framework for 

understanding malitiam and the aspiration of jury trial and punishment. In the 

remaining sections, I sustain the theme of malitiam as disorder, analysing the 

relevance and limits of (Fletcher’s) modern patterns of blameworthiness, of harmful 

consequences and manifest criminality. I then demonstrate the ways in which these 
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contemporary understandings of culpability fail to resolve the concept of medieval 

malitiam. 

In her analysis of disorder, Douglas assumes a predilection of humans to 

create clear-cut classifications of the objects in their world. According to this theory, 

anomalous items, such as those that are unique or instantiate properties of different 

classes, are disturbing and become objects of pollution or taboo. Things that are 

acceptable or even attractive when in their proper place can be polluting and 

dangerous when out of place.
169

 Douglas accepts that the construction of systems, the 

gestures of classifying, systematising and cleansing, are necessarily contingent. 

However, the central point is that disorder — matter out of place, the anomalous or 

ambiguous — offends and challenges our systems and categories. Douglas asserts that 

our responses to disorder can vary, but emphasises the reliance upon rituals to expiate 

or undo the taint of disorder, to reinstate order. The laws of crime can be read in light 

of Douglas’s theories of disorder as an assertion of order. On these terms, crime and 

malitiam were regarded as a breach or absence of order that is polluted and polluting, 

requiring ritual to expiate or undo disorder to reinstate and reassert order.
170

 

Douglas devotes much of Purity and Danger to religious and (primitive) legal 

structures of order, and responses to disorder. What kinds of order were assumed and 

asserted in the laws of crime? The organisation of the medieval criminal calendar 
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expressed a particular order with the authority of the sovereign and God at the 

pinnacle. The worst offences were those against God, the sovereign and the 

hierarchical order of society. The biblical notion of violating the sacred order was 

secularised, with the worst offenders breaching the order of society. The offence of 

treason was the most serious offence known to English law. The essence of high 

treason was a treacherous usurpation of, or challenge to, the sovereign’s royal 

authority, and the consequences of conviction were a particularly unpleasant death 

and forfeiture of the traitor’s land to the sovereign. High treason encompassed the 

death of the sovereign and certain members of the royal family, levying war against 

the sovereign in his realm and adhering to the sovereign’s enemy. A lesser form of 

high treason was counterfeiting the sovereign’s great or privy seal, or his money, or 

importing and uttering false money imitating the coin of the realm.
171

 This notion of 

crime as an offence against (the secular) order was expressed in the idea of petty (or 

petit) treason, which consisted in domestic treachery by a wife, servant or monk. If a 

wife slayed her husband, a servant his master or a monk his superior, this was not 

merely murder but a form of treason more ignominiously punished.
172

 The worst 

crimes of the criminal calendar were those that breached the hierarchical order. 

The intricate connection of medieval crime, disorder and religion is also 

demonstrated through the etymology of felony. The word feloniam expressed this idea 

of crime as an offence originally against God and then against the secular order. In the 

old French, feloniam was wickedness, baseness, crime, misdeed — a sin. In its Latin 

form, fallere, felony connotes failure, weakness, lack and death.
173

 Felonia came into 

English law as a foreign word, originally meaning treason, the breach of obligation 

that bound a man to his lord, a violation of feudal ties.
174

 Maitland asserts that this 
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breach of feudal tie was regarded as the worst of crimes, an unpardonable sin.
175

 It 

was the sin of Judas who had betrayed his Lord, and it became a crime whereby a 

man’s lands were forfeited to his lord. Wrongdoing was more than the infliction of 

harm on another, it inhered in its quality of a breaking of faith, fidelitas. In breaking 

bond, the outlaw not only declared war upon his community, but upon himself. Law 

granted and shaped one’s identity, communicating a myriad of relational statuses such 

as serf and lord, woman and man, cleric and layman, who all held the duty to recall 

and preserve the law.
176

 As law-breaker, he broke those bonds that granted him 

identity: 

An outlaw also forfeits everything connected with the peace, for from 

the time he is outlawed he bears the wolf’s head, so that he may be 

slain by anyone with impunity, especially if he resists or takes flight so 

that his arrest is difficult.
177

 

By the 13th century, the feudal connection had disappeared from the definition 

of felony, but the notion of felony as a serious offence against the sovereign and the 

related idea of forfeiture of property, life and limb remained. This broad notion of 

felony asserted the principle that every man was the sovereign’s man, bound to the 

sovereign by immediate fealty.
178

 Breaches of the sovereign’s law were thus breaches 

of ties to the sovereign, and betrayals of this relationship. Homicide formulae utilised 

the terms feloniam and malitiam interchangeably. Slayings that were malitiam or 

feloniam offended against God and the sovereign’s order, and were wicked in and of 

themselves, and thus tainted and tainting. The wide meaning of felony in England 

reflects this importation and exhortation of religious and feudal structures. 

This expression of crime as an offence against order, specifically against the 

sovereign’s order, was also communicated in the words of appeal — contra pacem 
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domini regis et datam — formally essential to establish the sovereign’s jurisdiction.
179

 

The roots of authority were based in power and personal relationships — authority 

was identified with people. Accordingly, what was protected in the sphere of public 

order was not the safety of the community, but the peace of particular persons.
180

 The 

personal ascendency of the sovereign was expressed in the claim of jurisdiction. 

Transgressions against the sovereign’s peace belonged to royal justice, providing a 

justification for (gradually) bringing all criminal punishment within the purview of 

the common law.
181

 

The intertwining of religion and criminal law and procedure can be regarded 

as a clever strategy to justify and strengthen jurisdictional claims by the sovereign. 

The legal system drew upon religious procedures and normative understandings, to 

accomplish displacement of the church and victim’s kin with justice of the 

sovereign.
182

 Religious structures emphasised the sovereign’s God-like powers of 

judgment, punishment and pardoning, superseding the wergild system. However, 

while there were benefits to embedding religious structures in law, these in and of 

themselves would not ensure that the structure was seen as appropriate. We cannot 

separate the law from the culture that situates it. Law is part of an intricate web of 

beliefs, choices, aspirations and assumptions.
183

 During this time, law and religion 

were intricately related. Until 1215, some form of purgation — the ordeal — was the 

method of proof and judgment for criminal trials in lay and ecclesiastical courts in 

England.
184

 Clerics dominated the judicial benches of local and royal courts until the 

late 13th century. In 1272, the English Bench was entirely clerical. By 1307, clerics 
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made up a little less than half the bench.
185

 There was eventually a separation of 

secular and spiritual courts, but: 

When one goes beyond the jurisdictional and/or political arrangements 

and looks to the belief, experiences and ways of conceiving that 

bespoke the medieval mind, it is difficult to contain any matter in 

religious or secular boxes.
186

 

Medieval people were steeped in religious traditions — the ‘judicial and spiritual 

realm partook of each other’.
187

 Religious conceptions of good and evil imbued social 

understandings, and the law drew upon and reinforced these notions, which in turn 

supported the sovereign’s claims of jurisdiction.  

Law partook of religious structures, placing the sovereign as God’s 

representative. The Crown asserted divine right and authority. A vital connection 

between God and sovereign was invoked, with the sovereign’s power over life and 

death revealing ascendency and authority,
188

 emphasising the sovereign’s God-like 

attributes through his power to punish and the prerogative of mercy.
189

 The sovereign 

was in a paramount position, placing him above all laws.
190

 A coherent system of law 

derived from the ultimate authority of the sovereign. Where violations or breaches 

occurred, it was the responsibility of the sovereign, as God’s representative, to restore 

order.
191

 A vital connection between sovereign and God was asserted through the 
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sovereign’s power over life and death and his interest in the life of every legal 

subject.
192

  

Crime in general, and slayings in particular, were organised as crimes against 

order. Medieval law communicated classic religious conceptions of disorder and 

wickedness as an absence of goodness, a dearth, rather than a positive act or presence 

— thus expressing a classic notion of wickedness as lack.
193

 Aquinas represented 

wickedness as an absence of grace: ‘evil as such is the privation of a particular 

good’.
194

 This is consistent with Douglas’s representations of disorder: 

[O]rder implies restriction from all possible materials, a limited 

selection has been made and from all possible relations a limited set has 

been used. So disorder by implication is unlimited, no pattern has been 

realised in it, but its potential for patterning is indefinite … we 

recognise that it is destructive to existing patterns; also that it has 

potentiality.
195

 

Douglas presents disorder as ‘formlessness’ or ‘non-differentiation’.
196

 On this view, 

crime is an absence of goodness, a dearth of order. It was this notion of crime as 

disorder, negation, dearth and lack that underlay medieval malitiam. 

A central argument by Douglas is that polluting beliefs are attached to 

disorder. She notes that specific and general dangers are threatened if codes and 

orders are not respected. Some of the dangers that follow on taboo-breaking spread 

harm indiscriminately on contact. This feared contagion extends the danger of a 

broken taboo to the whole community, thus shoring up vulnerable boundaries and 
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relations.
197

 Those who breached boundaries were the subject of dangerous pollution. 

The polluter became a ‘doubly wicked object of reprobation, first because he crossed 

the line and second because he has endangered others’.
198

 The religious conception of 

violation of order as evil in and of itself, requiring expiation, was embedded in 

medieval law. This was based upon the biblical model of Exodus and Genesis where 

evil was organised as a form of disobedience in a world defined by a divine ruler who 

demanded absolute obedience and exclusive allegiance, gave commands, and 

punished or rewarded. His prohibitions were absolute and unqualified: do not worship 

other gods; do not eat from this tree.
199

 

Central to the idea of crime as disorder is the idea of the wrongdoer as tainted 

and tainting, needing rituals to undo and expiate the wrongdoing. This connects with 

Olson’s arguments about jury trials as processes meaningful in and of themselves to 

restore inner purity and concordia in the community.
200

 Ordeals and trials should be 

conceived of as concerned not with factual innocence, but with cleanliness. Expiation 

was required not just for the accused, but also for the community, to remove the taint 

of wrongdoing and restore order. Wrong was understood as an impurity. The taint of 

wrongdoing could be removed through various means, including confession, 

penitential works and purgation, offering an opportunity to expunge inner corruption 

and reunite with those against whom a person had offended. In Mary Douglas’s terms, 

medieval trials could be regarded as rituals to assert and restore order, an opportunity 

to expunge, undo or expiate the taint of wrongdoing. These ideas add nuance to 

Olson’s arguments that jury trials maintained their links with ordeals, which provided 

a guilty man with an opportunity to purge his wrong and therefore be adjudged 

innocent. 

The medieval laws of crime and malitiam can be understood through Mary 

Douglas’s theory of disorder. The laws of crime expressed an intertwined religious 
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and legal order. Powerful symbols were brought forward from the religious context to 

the legal, creating and experiencing a single, symbolically consistent universe. Crime 

could thus be understood as disorder, a breach of religious/legal/moral order. Crime, 

sin and wrong were understood as one and the same. Crime was an absence of grace, 

a distance from God. This notion of crime, and of malitiam, was thus an expression of 

the classic model of wickedness as lack or dearth. The wrongdoer was tainted and 

tainting. Systems of law, trial and punishment were rituals for expunging disorder and 

reasserting order. Trial and punishment were a meaningful effort to undo the 

corruption of disorder to the offender and the community.  

Harmful consequences and manifest criminality 

The remainder of this chapter considers the idea of malitiam in medieval homicide 

law through the prism of disorder theory. What order did the laws of crime assert? I 

demonstrate the rituals that were relied upon to expiate or undo the taint of breaches 

or disorder. I draw upon Olson’s argument that jury trials sustained links with ordeals, 

and thus considered inner purity, concord and penance. I argue that, far from 

nullifying the law through false verdicts, jurors took the requirement of malitiam, or 

its absence, seriously. Malitiam, or its absence, invited and required normative 

evaluations of the accused’s inner purity and the possibility of concordia. I will now 

reconstruct malitiam in terms of two of Fletcher’s patterns of blameworthiness — 

those of harmful consequences and manifest criminality — while emphasising the 

theme of crime and disorder. In the final section of the chapter, I demonstrate how 

malitiam as a question of inner purity and penance went beyond and escaped 

(Fletcher’s) modern conception of patterns of blameworthiness. These final sections 

demonstrate the extent to which the modern focus upon act, intention and 

consequence restricts our readings and interpretations of malitiam, and thus of 

alternative models of culpability. 

Harmful consequences 

In his seminal book, Rethinking Criminal Law, George Fletcher refers to historical 

and contemporary homicide law as a primary example of the pattern of 

blameworthiness of harmful consequences. In these terms, the accused is held 

responsible for the fact of death itself. As I demonstrate below, other ideas of 
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culpability contributed to malitiam, but in this section I focus on the relevance of 

harmful consequences to the repertoire of malitiam through the prism of disorder 

theory.  

Homicide law expressed the idea that unnatural slayings were an offence 

against order, both religious and moral. Causing death desecrated the sanctity of 

human life, tainting the perpetrator and potentially polluting the community, imposing 

an obligation to expiate the sin. Homicide law expressed the biblical conception of 

slaying as a violation of order, an evil in and of itself. Killing another contravened the 

laws of God — specifically the sixth commandment.
201

 Killing was a grievous 

offence against God, because man was made in the image of God, ‘Who so sheddeth 

man’s blood, by man shall his blood be shed: for in the image of God made he 

man.’
202

 

In the biblical view, the person who slayed another was thought to acquire 

control over the life-force of the victim. The only way to return this life-force to God, 

the origin of all life, was to execute the slayer himself. The execution of the slayer 

expiated the desecration of the natural order by terminating the violation of the sacred 

order — that is, the slayer’s control over the blood of the victim.
203

 This injunction is 

repeated in Numbers: ‘the murderer shall surely be put to death’.
204

 According to this 

biblical cosmology, a person who caused death was accountable — to God and to the 

community. Homicide law communicated the religious notion that the extinction of 

life in a manner other than by natural death constituted a harm to the entire 

community: 

So ye shall not pollute the land where in ye are: for blood it defileth the 

land: and the land cannot be cleansed by the blood that is shed therein, 

but by the blood of him who shed it.
205
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Homicide law imported and applied the powerful religious conceptions of 

slaying as an offence against order requiring rituals of expiation to cleanse the 

accused and the community of the taint of the disorder. That is, the law emphasised 

the concern of slaying as a taint not only to the slayer, but to the community. A failure 

to expiate the desecration of the natural order could result in harm to the community. 

This was communicated through earlier law of the murder fine. If a secret slaying 

occurred, and the vill had failed to discover the offender, then the vill would be 

adjudged to pay murdrum, the murder fine, under the practice of presentment.
206

 Thus 

pollution could be cancelled without identifying a responsible party through ritual 

payment. Medieval law thus communicated a notion of corporate responsibility — a 

wrongdoer could bring guilt upon the entire community. 

In his fascinating analysis of the deodand, Finkelstein notes that the Crown 

assumed the role of vicar of transcendent concerns and values. The Crown 

represented the ‘pinnacle of both the mundane and the transcendent spheres, and in a 

quite literal sense enjoyed the tangible rewards of both possible worlds’.
207

 The 

rationale of the deodand and related forms of forfeiture was rooted in the ‘religious’ 

tenet that the extinction of a human life in a manner other than by natural death 

constituted a manifest harm to the well-being of the entire community, and the 

‘danger’ resulting from this harm could be averted only by some form of expiation. 

The law transformed this expiation into a forfeiture by offenders or of offending 

‘things’ to the sovereign.
208

 When an inanimate object had been the direct or indirect 

cause of death, the object or its value was to be forfeited to the authorities as deodand: 

The sovereign was the beneficiary of such forfeitures because he was 

the incarnate personification of the transcendent quality of the 

community, and by his receipt of the forfeiture, the divine wrath which 
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might have been provoked by the unrequited death of the human victim 

was though presumably to have been averted.
209

  

Finkelstein notes that this custom grew into a fairly standard routine, and its 

‘religious’ background was largely lost. However, it continued to express the idea of 

unnatural slaying as being inherently wrongful and of transcendent significance to the 

community as a whole to be resolved only through expiation to the Crown (as the 

earthly representative of God). 

The idea of desecration and expiation was expressed in the punishment for 

unnatural slayings. The aspiration to remove the taint from the community could be 

accomplished in a variety of ways. If convicted, the defendant was hanged — usually 

within a matter of hours, and nearly always within several days. The notion of 

unnatural slayings as tainted and tainting was expressed in the rules of forfeiture. The 

slayer’s lands and goods were forfeited. The children of a slayer could not inherit as 

the blood of the slayer was tainted.
210

 The sins of the father were thus visited on the 

children. The slayer’s blood was corrupted and thus so was his progeny, 

demonstrating the salience of Douglas’s arguments for the perception of disorder as 

polluted and polluting. 

The concern to remove the taint of wrongdoing was expressed in the rules of 

abjuration. Even if a slayer took sanctuary in a parochial church, they could gain 

immunity against the operation of criminal justice for 40 days only. Before the end of 

this period, a fugitive had to choose whether to stand trial or ‘abjure’ the realm. If the 

choice was abjuration, the slayer had to proceed on foot to a prescribed port and leave 

the country forever. This was only permitted if they made a written confession, which 

resulted in the forfeiture of all property upon conviction. The sparing of the slayer’s 

life was only on condition that if they ever returned to England, they could be 

executed on the abjuration.
211

 This had the effect of expelling the polluter from the 

community while the requirement of confession and abasement reasserted order. 
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The idea of expiation was also expressed in the rules of excusable homicide. 

This was a Crown plea because even if morally blameless, the slayer was objectively 

guilty, ‘because the sovereign hath lost his subject’.
212

 Medieval law communicated 

the notion that causing death, even accidentally, desecrated the sanctity of human life. 

The fact of homicide was organised as wicked. Even excusable homicides required 

the pardon of the Crown and resulted in forfeiture of property. This expressed a 

notion of all unnatural slayings without justification as culpable.
213

 The concern with 

the harmful consequences of unnatural slaying thus went beyond the question of 

whether or not the accused had caused death intentionally. The fact of death was 

enough to taint. Causing death desecrated the sanctity of human life, tainting the 

perpetrator and potentially polluting the community, imposing an obligation to 

expiate the sin. The consequence of the guilt was that the slayer was to remain 

technically in prison until the next term, reminiscent of Douglas’s arguments about 

marginal objects emanating danger until judgment settles and decides their status 

within the order.
214

 Even then, after a ‘pardon of course’, the slayer still forfeited their 

goods to the sovereign. Forfeiture of goods became automatic, effectively a penalty 

attached to the pardon for accidental homicide or homicide in self-defence. Cases of 

suicide also expressed the transcendental interest of the Crown in the life of the 

subject, requiring forfeiture as expiation.
215

 The modern pattern of intentional 

wrongdoing does not explain these rules of forfeiture. 

The assertion by the sovereign of a privileged interest in all unnatural slayings, 

including accidental homicides and those in self-defence, can be, and has been, 

regarded as a strategic assertion of power.
216

 Specifically, the requirement by the 
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Crown that all homicides were drawn into pleas can be regarded as a strategy for 

displacing the relationship between offenders and family. Prior to the Norman 

Conquest, the killing of human beings was a private wrong. Roughly at the time of the 

Norman Conquest, or soon after, slayings took on the characteristics of a crime. In the 

later medieval period, the wergild system remained, particularly for excusable 

homicides. In her analysis of pardons for homicide up until 1300, Hurnard argues that 

the Crown required the presentiment of all unnatural slayings in order to supersede 

the wergild system with liability to punishment. This was due to the concern that if 

they could not receive wergild for culpable slayings, relatives might have been 

tempted to treat them as excusable homicides if this allowed them to receive some 

other payment awarded or sanctioned by the court.
217

 Similarly, the Crown could not 

rely on juries either, as sympathy for the slayer or the victim’s family’s wish for 

compensation might lead them to conceal homicides they should have included in 

their presentments. Accordingly, the Crown required the presentment of all 

homicides, and any excuse had to be established to the satisfaction of the sovereign 

and his justices. Until they had undergone this screening, all cases of killing in self-

defence or by accident were treated as potentially culpable.
218

 The acquisition by the 

Crown of valuable and powerful jurisdiction over malefactors displaced the 

significance of the victim’s kin,
219

 and shifted the fiscal profits of punishment to 

powerful individuals and the Crown itself.
220

 However, pragmatic arguments of the 

needs of jurisdictional expansion provide only part of the explanation of the 

organisation of culpability in homicide law. The notion of an unnatural slaying as a 

wrong in and of itself, that tainted and corrupted the slayer and the community, 

provided an ideological justification for the sovereign’s interest in all slayings. 

Medieval law organised and expressed the notion of unnatural slayings as 

offences against order, both religious and secular. As such, unnatural slayings 
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required rituals of expiation to cleanse the community, whether this was death, exile 

and/or forfeiture. The affinity of religious and legal structures assisted in the 

extension of the Crown’s jurisdiction, providing a profitable source of revenue. From 

the 1290s onwards, pardons were openly employed as a means of raising military 

force. The power of the sovereign was also enhanced by the assertion of his right to 

impose punishment as he deemed fit and by his condescension to those who threw 

themselves on his mercy. Yet the reliance upon religious structures should not be 

regarded solely as expedient:  

The crown’s motives for pardons of grace … is said to be its need for 

fighting forces at a time when knightly service was no longer tied to 

military performance, and wars were aplenty. What is forgotten, 

however, is that the existence of a motive is never sufficient unto itself. 

It may be quite beneficial to take an action, but a further question 

always remains about whether that action is appropriate. Beliefs, tenets, 

and a heritage formed a mentality accepting of pardons.
221

 

Theology underlay and informed varied practices, including the law of homicide, 

punishment and pardons. The law of pardons can thus be understood as offering an 

opportunity for penance and expiation, rather than solely as a commercial enterprise. 

This was consistent with Aquinas’s assertion that positive laws may be derived from 

the natural law, that is, the laws of God.
222

 

The pattern of blameworthiness for harmful consequences was an element of 

medieval homicide law, emphasising that the accused and the community had been 

tainted by the fact of the unnatural slaying. These slayings were assumed to be 

wicked, malitia, thus requiring expiation through punishment, except under very 

limited circumstances.  

Manifest criminality — the requirement of a killing 

The harmful consequences of death breached religious and legal order and were 

constructed as wicked, but did not resolve the issue of malitiam. Not all slayings were 
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regarded as malitiam. Guyora Binder argues that George Fletcher is incorrect in 

focusing upon harmful consequences as the primary pattern of blameworthiness 

underlying medieval homicide. He argues that the law of homicide was not concerned 

with the fact of death, but with the act of killing, and accordingly he believes that 

manifest criminality is the pattern most relevant to medieval law. In contrast, I argue 

that the notions of harmful consequences and manifest criminality were both relevant 

to attributions of culpability in homicide law, but were only part of the repertoire of 

malitiam. Even though these arguments are important, my analysis demonstrates once 

again the tendency to read malitiam through the restricted prism of modern 

understandings of legal culpability and the desire to restrict, limit and settle malitiam. 

I reinterpret Binder’s ideas about manifest criminality in light of my ideas about 

malitiam as a question of inner purity and disorder. 

Binder draws upon Fletcher’s idea of the pattern of liability of manifest 

criminality. Fletcher argues that the pattern of manifest criminality is deeply 

embedded in criminal law and is based on the notion that an act that threatens the 

peace and order of community life should be penalised. The classic example is of 

larceny, or acting like a thief. According to Fletcher, early understandings of theft 

were based upon the single image of the thief coming at night, endangering the 

security of the home.
223

 Fletcher notes that manifest criminality was primarily 

expressed in two characteristics. First, a characteristic form of conduct came to be 

associated with the act of thieving: thieves could be seen thieving; they could be 

caught in the act.
224

 Second, manifest criminality in the offence of larceny required 

the thief to tread on a significant boundary and enter a forbidden area.
225

  

Binder extends this idea of manifest criminality in the offence of larceny to the 

focus of medieval law upon the externalities of homicide.
226

 He notes that this 

extension is appropriate because homicide and larceny were entwined. Members of 
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the community were justified in slaying manifest thieves.
227

 These sorts of execution 

could not tolerate mistakes, hence the requirement that the thief was caught in 

flagrante delicto: 

If there was not to be a blood feud, the facts on which the slayer relied 

to vindicate the deed had to be highly public — either visible to others 

or readily invoked.
228

 

This requirement of objectively discernible thieving also expressed a theory 

about the appropriate jurisdiction of the courts: that they stay their hands until the act 

manifests discernible danger to the community.
229

 Manifest criminality explicitly 

articulates the idea of crime as a breach of order or boundaries, demonstrating the 

resonance of crime as disorder: ‘The law invested extraordinary interest in the 

significance of enclosure and boundaries. It was critical that the thief take from an 

enclosure.’
230

 Early larceny law was based upon the breach of concrete boundaries. A 

thief was literally in the wrong place at the wrong time. Hence their malitiam and 

disorder was manifest. 

Binder extends the idea of manifest criminality to early homicide law, arguing 

that the focus of medieval law was not predominantly upon death being caused (the 

harmful consequence), but upon the way in which death was caused (the act). Binder 

emphasises the medieval requirement of a ‘killing’. To kill meant to strike or throw, 

not extinction. Medieval law focused on when, how and where criminal acts were 

done. Thus the 1390 Statute expressed the idea that killings in stealth or on the 

highway were particularly heinous.
231

 Violence that could publicly be observed and 

that potentially might challenge the security of public space violated the authority of 

the sovereign. Offences committed at night were regarded as more heinous than 
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daytime offences, because all decent folks were supposed to be asleep and off their 

guard.
232

 These laws expressed the idea of a legal subject as part of a regimented 

social order, with places and times that were right, and those that were manifestly 

wrong. This imported a notion of the sovereign’s peace, of security and order; 

unauthorised acts were those that breached a boundary that defined legitimate 

authority in feudal society. To be regarded as an unnatural slaying, these acts had to 

be unnerving and disturbing to the community, manifesting malice.  

Thus Binder argues that the focus of late medieval law was upon violence that 

could be observed publicly and that challenged the security of public space and the 

authority of the sovereign over it. This can be regarded partly as a matter of 

practicality as death was common, and thus an overt act of malice or a ‘killing’ was 

required to draw the attention of the state.
233

 An act of manifest malice represented 

disorder against the sovereign’s peace and God’s laws. It undermined the social fabric 

and tainted and required judgment and restoration of order.  

This idea of a ‘killing’ provides an explanation for why some accidental 

slayings, which in contemporary law we would regard as grossly negligent, were not 

felonious, despite the harmful consequences of death. The fact of death was not 

sufficiently disorderly if not done by an overt act of killing. This is because the act of 

killing did not manifest malice. Throughout the 13th century, the prevailing rule in 

cases of accidental homicide was that the slayer was required to obtain a royal pardon. 

Pardons were issued de cursu upon a finding of unintentional homicide by 

misadventure. Even grossly negligent slayers were included within this class of 

excusable homicide. By the late 14th century, courts frequently granted immediate 

acquittal for accidental homicide, no longer insisting the slayer forfeit his or her 

chattels and secure a pardon. To modern eyes, the willingness of juries to suspend the 
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responsibility of slayers in a broad number of cases appears strange. However, 

Binder’s focus on ‘killing’ as a bodily action that was manifestly wicked or criminal 

provides an explanation. Thirteenth century courts more or less systematically 

acquitted in accidental homicide cases, especially those involving carts and ploughs. 

The acceptance of certain causes of death as non-felonious was based on the idea that 

the accused did not manifest malice, and that the horse or cart was to blame. In the 

late 14th century, accidental homicide cases in which defendants were acquitted 

involved situations where it was perceived that either the slain person or an 

intervening object had been the real cause of death.
234

 Archery accidents were a very 

common cause of unintentional slaying in the Middle Ages. Target shooting, a 

favourite sport, continued to take its toll despite attempts to require strict safeguards. 

These cases accepted that the defendant had set in motion the agent of death, but 

circumstances beyond their control had determined the outcome. In these deaths there 

was no overt breach of the peace, and thus no (manifest) malice. Accidents were 

accepted as a fact of life and did not manifest malice. 

The pattern of harmful consequences explained the rules of forfeiture and 

abjuration — the notion of removing the taint of wrongdoing from the individual and 

the community. The fact of death itself was regarded as corrupting and corrupted. 

However, as Binder has demonstrated, causing death in and of itself does not 

adequately explain malitiam. As a matter of practicality, an overt act of malice was 

required to attract the attention of the state at a time when death was common. Only 

certain unnatural slayings were constructed as tainted and tainting. An overt breach of 

the religious/social order was required. The repertoire of malitiam thus incorporated 

the intersection of the patterns of harmful consequences and manifest criminality. 

Inner purity and concordia 

In this section, I demonstrate the ways in which malitiam went beyond modern 

notions of criminal liability in intertwining subject and object terms. Malitiam was not 

confined to the modern formulae of action, intention and consequences, but included 

an evaluation of emotion. Malitiam had an extended temporal reach, incorporating not 
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only the time of the slaying but also before and after. Malitiam was also not only 

confined to the accused, but could attach to the state and the victim. The question of 

malitiam included context, place, time, social standing and the behaviour of the 

victim, before, during and after the slaying. Finally, malitiam was a question of soul 

and concordia.  

This extensive concern with the soul of the accused and concordia in the 

community was feasible, insofar as an earthly court could resolve questions of soul, 

because of the jury system. From its very inception, the new system of criminal law 

both compelled and depended upon lay cooperation. For example, according to the 

Assize of Clarendon 1166, presentment depended upon the cooperation of men of the 

hundred divisions of the counties. These men were required to present not only those 

who they suspected on the basis of their knowledge, but also those who were 

suspected — generally in the hundreds. After ordeals were abolished in 1215, the 

Crown turned to lay cooperation.
235

 The expansive concept of malitiam imported and 

depended on religious and social conceptions of wickedness, and thus facilitated lay 

cooperation — as it was perceived that the courts were accurately identifying and 

appropriately punishing, and providing rituals for the expiation and undoing of, 

wickedness. 

In addition, jurors came from the community of which the accused was a part. 

Twelve jurymen generally came from the hundred where the homicide had taken 

place. Close relatives of the deceased were excluded, as were those known to bear a 

grudge against them; otherwise, familiarity with the facts of the case was desirable 

rather than a bar to jury service.
236

 A jury’s opinion may have been based on what it 

had long known about either the homicide or the defendant, or on what it had heard in 

the rumour mill of the gaol delivery system: 

It was the jurors’ duty to render a verdict on the basis of their 

knowledge of the facts, whether that knowledge was first-hand or 
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gleaned from those they chose to believe. They were gatherers as well 

as weighers of evidence, and their sworn verdict regarding the facts 

was determinative.
237

 

The jury possessed the power to state the verdict in a form that compelled the 

judgment it believed the defendant deserved. Verdicts were generally recorded solely 

in the conclusive terms of guilt or innocence. As noted earlier, Green has argued that 

jurors took advantage of their evidence-gathering role and formalistic verdicts to save 

from the gallows offenders who would be guilty according to formal legal 

requirements. Green makes this argument specifically with regard to whether or not a 

slaying was with premeditation. He argues that juries would act in pious perjury to 

save those who had intentionally caused the death of the victim if the death had not 

been premeditated.
238

  

These modern accounts ignore important elements in the repertoire of 

malitiam, whereby a jury could find that an accused lacked malitiam despite 

intentionally causing death with an act of killing. An important element of malitiam 

was an emotional account of wickedness that extended to before, during and after 

the slaying.  

The emphasis upon emotion is consistent with Aristotle’s account of the 

virtues and vices — an account that was highly influential in medieval times.
239

 For 

Aristotle, virtue and vice were not only a question of reason — but of emotion and 

action: 

By virtue I mean moral virtue since it is this which is concerned with 

feelings and actions, and these involve excess, deficiency, and a mean. 

It is possible, for example, to feel fear, confidence, desire, anger, pity, 

and pleasure and pain generally, too much or too little; and both of 

these are wrong. But to have these right feelings at the right times on 
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the right grounds towards the right people for the right motive and in 

the right way is to feel them in an intermediate, that is to the best, 

degree; and that is the mark of virtue.
240

  

These ideas of virtue and vice provide an explanation for jury characterisations of 

premeditated slayings. The focus was not upon whether an accused had the necessary 

intention to kill or even premeditation, but whether or not the accused expressed 

anger at the right time and in the right way.
241

  

The expression of anger was entwined with notions of chivalry and the heroic 

ideal. In the days of the blood feud, killing with deliberation or premeditation was not 

thought of as an aggravation of the crime. A man was entitled to kill his enemy 

provided he was prepared to bear the feud or pay the price. But he was expected to 

kill his enemy in a fair, open, honest manner, not to take mean advantage.
242

 

Accordingly, notions of wickedness revolved around whether or not a slayer had 

fought fairly, for the right reasons, rather than issues of premeditation or planning. 

Juror acquittals of these premeditated but fair fights demonstrate the paucity of 

modern readings of malitiam and intention. Malitiam extended beyond the questions 

of whether or not an accused had intended to kill. In these cases, an accused did 

intend to kill and had often planned to do so, but ideals of valour, deference, 

belonging and courage in the face of threat or peril that were embedded in the Anglo-

Saxon past were incorporated in the repertoire of malitiam. The blood feud 

encapsulated these notions, in its raw expression demanding satisfaction. At its core, 

the blood feud commanded respect; it was said that one took action to restore 

reputation.
243

 Open slaying in anger was thus regarded as an expression of good 

character, which could be supplemented by jury evaluation of reputation and penance.  
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In contrast, isidiae — stealthy slayings and waylaying — were the distinctive 

marks of slaying of the worst kind. The community regarded the stealthy slayer as the 

real evil-doer. Even if motivated by an understandable emotion, the action of the 

stealthy slayer manifested malice and a vicious character. The stealthy slayer 

offended against religious and secular order, and was also shameful and 

dishonourable.
244

 The concern was not premeditation, but the unfairness of the fight. 

The comparison between fair and stealthy slayings can be, and has been, 

connected with Fletcher’s pattern of manifest criminality.
245

 The person in the bushes 

waiting in ambush and the image of a stealthy killer can be constructed as manifest 

criminality. This idea is not necessarily inconsistent, but it tends to focus on the act, 

and disregards the ways in which medieval law operated in non-dualistic ways. In 

particular, juries did not distinguish between internal and external attributes of 

culpability. Rather, it was believed that one’s behaviour constituted and expressed 

one’s soul. Virtue and vice were conceived as a tendency or disposition, induced by 

our habits.
246

 A focus on the modern pattern of manifest criminality generates a 

temptation to reduce malitiam to the external and to lose an emotional account 

of wickedness.  

Emotions were particularly relevant to the structure of justifiable homicides — 

that is, the only category of intentional homicides that were non-felonious. The 

structure of justifiable homicide was that while the accused might intentionally have 

killed the victim, they had not wanted to.
247

 In both slayings for justice and those in 

self-defence, the accused intentionally killed, but medieval law required that the 

defendant had not acted out of desire, but under compulsion. In self-defence cases, the 

excuse had been judicially formulated to include only acts of last resort, undertaken 

by persons who could not otherwise save their own lives. Jury verdicts soon came to 
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include a formulistic response that the defendant ‘could not otherwise have escaped 

death’ (recorded on the rolls aliter mortem suam non evadere potuit). Nearly every 

act of self-defence was said by the jury to have been undertaken by a cornered 

defendant; ditches, walls and hedges had constrained fleeing defendants at every 

turn.
248

 The structure of self-defence thus required that a defendant was not acting due 

to desire, but under compulsion.  

This notion of malice expressed as emotion was also apparent in the rules of 

slayings for justice. Bracton stated that when an official executed a condemned man, 

even this killing might be a sin if either judge or executioner ‘acted out of malice or 

from pleasure in the shedding of human blood’.
249

 An execution was required to be 

done pursuant to the judgment: ‘Judgment to be hang’d, Sheriff beheads him, 

Felony.’
250

 If a sheriff exercised choice in execution, this suggested that he was not 

acting under compulsion, but through his own desire, and thus lacked a pure heart. 

The idea of the state as actor demonstrates the mobility of malitiam in object terms. 

Malitiam did not focus only on the accused, but could extend to other actors and 

circumstances. Both justified homicides demonstrate the intertwining of act and 

emotion in attributions of malitiam. Where an actor was compelled by law or 

circumstances to kill, he or she acted intentionally but without desire. The accused did 

not want to kill, and thus acted with a pure heart. External circumstances were drawn 

upon as indicia of the state of the accused’s soul. 

The relevance of emotion to the calculus of malitiam was also demonstrated in 

the pardoning system. The requirement of a pardon for accidental homicides can be 

explained by the idea that while an accused may not have intended death, or acted in a 

disorderly manner, an accidental slayer would feel sadness of heart. Thus Bracton 

asserted that in circumstances where the accused accidentally killed, or could not 

avoid killing, it could be presumed that the defendant had acted ‘with sorrow of 

heart’,
251

 or ‘from fear and instinctively’ without ‘corrupt intention’ as it was put in 
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Fleta.
252

 The pardoning system can thus be regarded as sustaining the early bot 

system’s attention to the spiritual needs of the accused.
253

 Paying for a pardon would 

provide an opportunity of penance, to make amends, and allay the slayer’s grief at 

causing harm to another.
254

 Malitiam thus extended to a concern for the state of the 

accused’s soul after the event. This is a demonstration of the temporal elasticity of 

malitiam — the trial was concerned with the state of accused’s soul after the event. 

The payment of a pardon provided an opportunity to expiate, undo the taint of loss of 

life, and achieve concordia in the community.  

Medieval malitiam went beyond contemporary concerns and capacities 

stretching to consider issues before and after the slaying, including the place of 

belonging in feudal society. This focus on the accused’s character and place in society 

sustains the theme of disorder. That is, past behaviour and status were an indicator of 

the accused’s soul and the likelihood of concordia in the community in the future. 

Malitiam was an individual and a social issue. Formulaic records reveal a focus on the 

subject’s relations with others in terms of feudal order and employment. The question 

was whether the accused was fidas, a good son. Manifold presentments directed 

themselves at an accused’s general refusal to live rightly with his neighbours rather 

than any particular wrong he had done: ‘It was not unusual for an accused to be 

convicted on the ground that he was ‘more thief than lawful’ instead of a clear 

statement of factual guilt.’
255

 Jurors would focus on character, relations with 

neighbours and the possibility of future good (or bad) conduct. Thus, for example, 

acquittals in homicides in 14th century Lincolnshire frequently appear to have turned 

upon whether an accused could find pledges to ensure their future good conduct.
256

 

Jurors were thus called upon to judge the accused’s character, a question of fidas, 

their worthiness and their reputation. This was consistent with the Aristotlean notion 
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of ethical virtue as hexis — a tendency or disposition, induced by our habits, to have 

appropriate feelings.
257

  

Malitiam extended beyond the accused’s state of mind, emotions, actions and 

consequences to the victim. In part, this was accomplished through a focus on the 

victim’s actions. At times, acquittal in accidental homicide was justified by blaming 

the victim, communicating the belief that the victim should have exercised care:  

It was to that end that the allegations in shooting cases leading to 

acquittals recited that the deceased had gotten in the way and had been 

slain ‘by his own fault’ (in defectu suo proprio), or that the deceased 

had run into the target area through his own foolishness of 

negligence.
258

 

Once again, these decisions can be explained in part by the pattern of manifest 

criminality. In these cases, the defendant did not ‘kill’ — that is, strike or throw. 

However, this emphasis upon manifest criminality loses the sense in which malitiam 

could also attach to the victim. For example, the rules of justifiable homicide revolved 

around the malice of the victim.
259

 

The intertwining of the state of the accused’s soul with the victim continued to 

a post-slaying analysis of efforts for peace or concordia. This corporate concern of 

malitiam extended to the accused’s efforts to make amends demonstrating two 

interrelated aspects: the accused’s attempts to remove the taint of wrongdoing and the 

aspiration for concordia. Had the accused achieved, or attempt to achieve, accord 

with those with whom they stood in breach? This expressed the symbiotic relationship 

of sanctioning suffering for wrong and forgiveness. The question of malice extended 

to consider the soul and character of the victims. Seeking redress for the dishonour of 

being wronged constituted a noble act and indicated one’s sense of oneself as a 

dignified being. However, vengeance was transformed into spite, one of the seven 
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deadly sins, when one struck in the face of a wrongdoer’s offer of satisfaction. Olson 

suggests that an appellor’s refusal of settlement may have loomed behind many jury 

verdicts that an appeal had been brought maliciously.
260

 Pivotal to a jury’s decision 

was whether an appeal had been brought with spite. A juror would take into account 

whether or not a victim had refused an offer of amends by the wrongdoer.  

Finally, there was the possibility of a transcendental judgment. Olson argues 

that there was always the possibility of mercy in juror trials: ‘Often the jury acted not 

to express disapproval of a law or of a sanction, but to bestow mercy (that is, 

undeserved grace) upon an accused.’
261

 Grace bestowed an undeserved gift of 

reconciliation upon the wrongdoer, a wrongdoer who had incurred a debt beyond his 

capacity ever to pay. Grace was not owed or deserved. Rather, God was evoked by his 

boundless love for a suffering wrongdoer.
262

 The idea of mercy was embedded in 

medieval criminal law. In contemporary terms, we would regard this as a trumping of 

malitiam — that is, the accused was wicked, but through an exercise of mercy was 

acquitted. An alternative reading is that this was a part of malitiam. The question of 

malitiam extended beyond a factual question of whether the accused did it, to a 

question of soul and the order of society before, during and after the slaying and trial. 

Conclusion  

Medieval malice was a broad and ambitious concept structured by religious and 

secular order and informed by localised knowledge. The reduction of medieval malice 

by modern historians to a primitive precursor of intention is misleading and trivialises 

a construction of wickedness that was more cogent, complex and ambitious than the 

contemporary emphasis upon cognitive culpability. Medieval malice operated on 

many levels. The linking of malice with disorder is a sustained theme within this 

thesis, based upon ideas of violations of order as wicked, but also the notion of malice 

as a disorderly subject. Slayings were constructed as disorderly because the fact of 

death was a desecration of religious order, but also the act of killing undermined the 
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sovereign’s peace and manifested malice. The repertoire of malitiam included not 

only contemporary legal concerns of subjective cognitive culpability, manifest 

criminality and harmful consequences, but extended to include the accused’s 

emotions and character before, during and after the slaying. Jurors took the notion of 

malice as wickedness seriously, and incorporated character and penance into the 

question of whether the accused was wicked. Was the accused worthy of punishment? 

What needed to be done to purify the wrongdoer and to return the community to 

order? This chapter has highlighted the fluidity of malice, its capacity to attach to act, 

cognition, emotion, character and heart, and to be attributed not only to the accused, 

but also to the victim and the state, before, during and after the slaying. 

Medieval malice reinforced and reflected the authority of the sovereign, 

emphasising the sovereign’s god-like powers of punishment and pardoning, and 

drawing upon religious structure and order. Malice also reproduced and transformed 

social relations, claiming slayings as public wrongs rather than private harms, 

constructing crime as a breach of trust, and referring to the individual’s place (and 

reputation) in society. This resulted in a vivid, rich legal subject, with malice enabling 

questions not only of will and emotion, but also those extending to reputation and 

purity of heart. These broad questions of malice can be regarded as overly intrusive
263

 

and dependent upon community relations of a particular time and place. Medieval 

malice expressed and required a confidence in open-ended questions of morality, a 

confidence that is (probably rightly) lacking in contemporary criminal law. The 

extension of malice beyond the proving or disproving of a criminal act, the ambition 

for reconciliation and accord, demonstrates that medieval malice should not be 

relegated to the status of a poor relation of contemporary standards. My 

reconstruction of malitiam is a reminder of a cogent and resonant conception of legal 

culpability that has been forgotten and neglected in contemporary law. 
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3 

The poisoned apple of malice 

John Saunders, the 20th day of September, in the 14th year of the reign 

of the present Queen … being seduced by the instigation of the devil, 

feloniously gave and ministered to one Eleanor Saunders, his daughter, 

two pieces of a roasted apple mixed with poison called arsenick and 

roseacre, with an intent that she might die by the operation of the same 

poison; which said Eleanor, after the receipt of the same pieces of apple 

so mixed with poison aforesaid into her body, languished of the poison 

and the operation thereof from the aforesaid 20
th

 day of September, in 

the said 14th year, unto the 22nd day of September then next following, 

on which said 22nd day of September she died of the poison 

aforesaid … 

 The said John Saunders had a wife whom he intended to kill in 

order that he might marry another woman with whom he was in love, 

and he opened his design to the said Alexander Archer, and desired his 

assistance and advice in the execution of it, who advised him to put an 

end to her life by poison. With this intent, the said Archer bought the 

poison, viz. arsenick and roseacre, and delivered it to the said John 

Saunders to give it to his wife, who accordingly gave it to her, being 

sick, in a roasted apple, and she eat a small part of it, and gave the rest 

to the said Eleanor Saunders, an infant, about three years of age, who 

was the daughter of her and the said John Saunders her husband. And 

the said John Saunders seeing it, blamed his wife for it, and said that 

apples were not good for such infants; to which his wife replied that 

they were better for such infants than for herself: and the daughter eat 

the poisoned apple, and the said John Saunders, her father, saw her eat 

it, and did not offer to take it from her lest he should be suspected, and 

afterwards the wife recovered, and the daughter died of the said poison. 

 And whether or not this was murder in John Saunders, the father, 

was somewhat doubted, for he had no intent to poison his daughter, nor 

had he any malice against her, but on the contrary he had a great 
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affection for her, and he did not give her the poison, but his wife 

ignorantly gave it her, and although her might have taken it from the 

daughter, and so have preserved her life, yet the not taking it from her 

did not make it felony, for it was all one whether he had been present or 

absent, as to this point, inasmuch as he had no malice against the 

daughter, nor any inclination to do her any harm … 

 John Saunders gave the poison with an intent to kill a person, and 

in giving of it he intended that death should follow. And when death 

followed from his act, although it happened in another person than her 

whose death he directly meditated, yet it shall be murder in him, for he 

was the original cause of the death, and if such death should not be 

punished in him, it would go unpunished; for here the wife, who gave 

the poisoned apple to her daughter, cannot be guilty of any offence, 

because she was ignorant of any poison contained in it, and she 

innocently gave it to the infant by way of necessary food, and therefore 

it is reasonable to adjudge her innocent in this case, and to charge the 

death of the infant, by the which the Queen has lost a subject, upon him 

who was the cause of it, and who intended death in an act which 

occasioned the death here.
264

 

In this chapter, I continue my reconstruction of malice through an analysis of the 

16th century case of Saunders, and its use and representation by legal treatise writers 

between the 16th and 18th centuries. This chapter contributes to my therapeutic aim 

of restoring the substance of malice. I argue that, during this time, malice must be 

understood in terms of its function. The central function of malice was to persuade 

that the state had the authority to speak in and of the law. Malice undertook 

persuasive work that the legal system could and should identify and punish 

wickedness. Accompanying this was a developing anxiety that malice would escape, 

evade and beguile the law. 

                                                 

264
  R v Saunders & Archer (1378–1865) 75 English Reports 706, 706 (Warwick Assizes). 

Henceforth I will refer to the case as Saunders’ case or Saunders in the text. 



98 

I demonstrate once again the construction of malice as wickedness, but unlike 

in the period discussed in the previous chapter, treatise writers now sought to 

construct and refine malice as legal wickedness. I note once again the contemporary 

tendency to understand and organise malice in accordance with modern patterns of 

culpability of act, intention and consequence, with a particular emphasis upon 

intention. I demonstrate that these readings of and restrictions on malice are 

misleading, and argue that malice was constructed as a malleable concept that not 

only slipped across the three patterns of blameworthiness, but went beyond these 

modern mainstream conceptions to include a negative account of wickedness that 

incorporated the individual and the social. I highlight the different resources upon 

which treatise writers drew to construct a malleable and persuasive concept of malice. 

Treatise writers relied on a variety of means and discourses external to law to 

persuade that malice was a plausible and comprehensive concept, sufficiently broad to 

ensure that wickedness would not escape the law. This historic reconstruction 

contributes to my thesis by demonstrating the legal resources that we have lost 

through dominant understandings and restrictions of malice. I utilise these resources 

in the final chapters to demonstrate important ways of constructing wickedness that 

are neglected by contemporary criminal law. 

From the 16th century onwards, treatise writers attempted to articulate the 

meaning of malice. This urge to articulate was part of a trend towards the enunciation 

of general principles of criminal law based on the immanent reason of the law. 

Treatise writers believed and asserted that the law could be organised, reduced and 

structured as a closed, separate, independent system. In this process, treatise writers 

drew upon discourses that were both internal and external to the law to persuade that 

the law could and should accurately judge and punish. I argue that the organisation of 

malice during this time epitomises the unsteady balance of a concept claimed by 

treatise writers to be specifically legal, but which drew its resonance and distinction 

from discourses outside of the law. As I note in the next chapters, this unsteady 

balance of malice as a non-legal and legal concept remains a theme from this time 

onwards. 

Due to the removal of the benefit of clergy from murder, there was a stark 

difference between the capital punishment of culpable slayings with malice and those 

other culpable slayings without malice that resulted in imprisonment of not more than 
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a year. In accordance with their belief in the underlying rationality of law, treatise 

writers assumed that this difference could and should be explained and justified 

through relative levels of culpability, and malice was relied upon to distinguish 

between grades of blameworthiness. Treatise writers sought to explain in detail why a 

slaying with malice was more heinous than a slaying without malice. 

Modern writers tend to regard the concept of malice during this time as 

integral to the restructuring of the criminal event away from externals to the state of 

mind of the subject — that is, the so-called subjective model of blameworthiness. 

However, I argue that this restructuring of crime around intention was only ever 

partial and curtailed, and malice went beyond the cognitive model of culpability. This 

continues a sustained argument of my thesis, that the modern tendency to restrict 

malice to intention is a misreading, and that it loses alternative (legal) ways of 

organising wickedness.  

Treatise writers were alert to the deficiencies of a cognitive account of malice, 

and were more concerned to identify and capture wickedness. They prioritised a 

conception of malice as an explicitly normative standard, and regarded 

cognitive/temporal standards as only contributing to, but not necessarily or 

completely resolving, questions of legal culpability. Malice was conceptualised 

broadly, motivated by a primary concern that wickedness would not escape or evade 

the law. Malice was sufficiently malleable and mutable that it reached across patterns 

of blameworthiness to include subjective culpability, manifest criminality and 

harmful consequences, and extended to evaluate emotions and the absence of 

goodness. It expressed individual, social and transcendental conceptions of 

wickedness.  

The malleability of malice should not be regarded as a failure to articulate a 

coherent model of culpability, but instead should be understood as integral to the 

accurate identification of wickedness. Accounts of malice during this time present a 

broad, rich, ambitious conception of what it means to be legally wicked and worthy of 

punishment. I draw upon this rich repertoire of malice when analysing the paucity of 

modern accounts of culpability in the final chapters of the thesis. This repertoire 

forms part of my contribution of the jurisprudence of blaming, by demonstrating ways 

of using legal materials to judge well. 
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This chapter also sustains my functional argument about malice: that when 

reconstructing malice we should remain aware of how it has been used. In this 

chapter, I demonstrate that the substance and function of malice are inseparable. The 

substance of malice cannot be understood during this time without an awareness of its 

purpose. The construction of malice was intricately attached to jurisdictional claims. 

Jurisdiction was not automatic and could not be assumed. Treatise writers represented 

and assumed a direct link between an accurate identification of wickedness and the 

right to judge and punish. Malice was inextricably correlated with a formula of 

wrongdoing causing and requiring judgment and punishment. This formula required a 

coherent and persuasive legal conception of wickedness, and amounted to a claim that 

the state had identified wickedness accurately as a foundation for judgment. The 

organisation of malice was integral to claims of jurisdiction, where the potential for 

the conflicting configurations of malice became manifest. On the one hand, treatise 

writers sought to articulate and claim a specifically legal sphere of judgment, to 

differentiate the law from other discourses, to carve out and isolate a sphere where 

legal questions and judgments were paramount. Here, the specifics of malice were 

part of a general project to articulate the limits of the law. On the other hand, treatise 

writers drew upon various separate but intercepting conceptual domains such as 

religion, natural law, reason and social mores in their attempt to construct a 

persuasive and rich concept of malice as legal wickedness. Treatise writers drew upon 

discourses external to the law in the construction of malice to ensure that their 

constructions of culpability persuaded. This reflection and reinforcement of external 

values contributed to the authority of the sovereign to judge and punish, even while 

the legal treatise writers claimed a separate and autonomous sphere of law. Saunders’ 

case provides an example of the myriad resources drawn upon and distinguished by 

treatise writers to construct a credible conception of malice as legal wickedness. I 

explore the ways in which treatise writers used the image of the apple to emphasise, 

exclude and construct malice as legal wickedness. 

A developing theme highlighted in Saunders’ case was the anxiety that malice 

would exceed, evade or beguile the law, thus undermining the basis of claims of 

jurisdiction. The underlying cause of this anxiety was that, while malice was a legal 

creature, its creation and resonance were dependent upon external conceptual 

domains. Accordingly, malice was both within and outside of law. Treatise writers 
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were thus concerned that malice would exceed the legal boundaries imposed upon it. 

This anxiety was exacerbated by the attribution of guile to malice — the association 

of wickedness with trickery or shape-shifting. The image of the apparently delicious 

but poisoned apple thus presented the challenge of the law to distinguish between 

semblance and reality. Accordingly, treatise writers were anxious that the boundaries 

of malice might have been incorrectly drawn, or worse, might be used against the law 

by/in/through malice. The attractive and useful attributes of malice as malleable, 

mobile and wicked were precisely those that generated problems for the law. This 

chapter provides a history of the problems that are generated by the modern urge to 

foreclose the law, to provide a legal account of wickedness. Treatise writers grappled 

with this issue in the 16th to 18th centuries. As I argue in the next chapter, these 

aspects of malice are exacerbated in the 19th century quest for a rational model of 

law. 

In the first section of the chapter, I detail the legal materials upon which my 

analysis rests — specifically Plowden’s report of Saunders and Archer’s case and its 

use and representation by treatise writers in the development of the concept of malice. 

In the next section, I describe the changes in the law of homicide and the role of 

malice from the 16th century onwards as a consequence of developments in the 

benefit of clergy. My analysis of malice in this chapter revolves around elements from 

Saunders’ case — poisoning, the apple and the poisoned apple. I illustrate the 

construction of malice as legal wickedness through an analysis of Saunders’ use of 

poison as an instrument and expression of malice. I demonstrate that the repertoire of 

malice drew not only upon ‘ill-will’, but also upon manifestly criminality and harmful 

consequences. Malice expressed intersections of modern patterns of blameworthiness. 

I go on to demonstrate that emotions were interwoven with and supplemented these 

modern orthodox patterns of blameworthiness, resulting in a malleable and vivid 

concept of malice.  

The next section considers the significance of Saunders’ use of the apple in 

treatise writers’ attempts to construct a persuasive model of malice. The apple 

represented malice as substantive, mobile and malleable, aspects that were regarded 

as essential but also generated anxiety, which I then go on to explore. Malice was 

both inside and outside of the law. Treatise writers drew upon discourses of 

wickedness that were wider than the law, but foreclosed malice in an attempt to 
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construct a purely legal domain. The guile of malice thus undermined claims of 

legitimacy of jurisdiction. Saunders’ case highlights the anxieties associated with the 

mutability of malice — the fear of disorder, excess and evasion. 

Legal materials: Plowden and the treatise writers 

The primary subject of analysis in this chapter is Plowden’s report of Saunders and 

Archer’s case and its use and representation by the major treatise writers Hale,
265

 

East,
266

 Coke,
267

 Hawkins,
268

 Foster
269

 and Blackstone
270

 in the organisation of malice 

between the 16th and 18th centuries. These materials are drawn from a printed 

criminal law literature that developed as a consequence of the advent of printing in 

the 1470s,
271

 and the recognition by enterprising printers of the needs of lawyers and 

those connected with the law.
272

  

Saunders and Archer’s case was reported by Edmund Plowden.
273

 By the end 

of the 16th century, the anecdotal Year Books had largely disappeared as standard 
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vehicles for reporting,
274

 to be replaced by case reports with (relatively) concise 

factual statements and legal conclusions in the case.
275

 Plowden is regarded as the 

first ‘modern writer’ of case reports. His was the first set of reports prepared for 

publication during his lifetime, and Plowden’s own cases were being cited within a 

year of being printed.
276

 Plowden featured in legal commonplaces of the late 

Elizabethan and Jacobean periods, and was described by his contemporaries as a 

‘grave lawyer a man of great judgment and honesty’.
277

 His commentaries are 

‘regarded as the most accurate collection of its kind in the sixteenth and seventeenth 

centuries’.
278
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Plowden’s report of Saunders and Archer’s case, and its use by treatise 

writers, epitomised themes and developments occurring in the law generally at that 

time, which continue to underlie contemporary criminal law. The theme uniting 

Plowden and the treatise writers was the belief in the possibility of enunciating 

general principles based on the underlying rationality of the law.
279

 They believed that 

these general principles of law constituted a coherent, systematic body of knowledge 

relating particular rules and decisions to general principles.  

The assumption and expression of the unity of law was based on historical 

continuity and reason. The fledgling doctrine of precedent was integral to the 

conviction of historical continuity, linking one legal rule to another and thus raising 

‘the judicial act beyond the sheer level of expediency’.
280

 This resulted in an emphasis 

upon the continuity of decisions in similar cases across time.
281

 Saunders’ case was 

on the cusp of the development of the doctrine of precedent — the first recorded use 

of the word ‘precedent’ was in 1557.
282

 Prior to this time, the law lacked the modern 
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concept of authority and the notion of binding precedent, but did possess the notion 

that the usage of courts ought to be respected. Law reports did not record precedent, 

but explained those precedents by recording the sorts of arguments and reasons that 

provided the intellectual justification for the legal decisions and the practice of 

pleadings.
283

 Plowden reported Saunders’ case at a time of transition when judicial 

decisions were beginning to have normative force as a source of law and as binding 

authority. The doctrine of precedent is now enshrined in contemporary law, with 

Saunders’ case cited as an authority for doctrinal principles. 

The second conviction was that decisions were the product of a disciplined 

process of reasoning and reflection on common experience.
284

 Report writers such as 

Plowden and the treatise writers self-consciously contributed to organising and 

refining the criminal law based on an assumption of inherent reason.
285

 Thus Plowden 

stated that he did not record arguments and judgments verbatim, as ‘there were few 

Arguments so pure as not have some refuse in them, and therefore I thought it best to 

extract the pure only’.
286

 The repetition of the word ‘pure’ highlights his central 

concern and motivation in the presentation of the Reports. The lexicon of unnecessary 

excess, of ‘refuse’, of purity that could be ‘extracted’ demonstrates his practice and 

ambition of reducing legal arguments to their essence.
287

 Similarly, treatise writers 
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sought to identify and articulate the immanent reason of the law. For example, 

Blackstone stated that ‘law is to be considered not only as a matter of practice, but 

also as a rational science based on general principles inherent in the law itself, and it 

is the task of the legal scholar to discern those principles’.
288

 This is a declaratory 

theory of law — judges and legal scholars do not ‘make’ law, but ‘find’ them in the 

received legal tradition, and ‘declare’ them. This notion of immanent reason was 

linked with morality — it was believed that the law could and should explain 

normative standards through reason.
289

 Claims of jurisdiction were based upon 

assertions of fairness and justice, moral elements that could be enunciated by and 

through reason.  

Case reporters and treatise writers explicitly selected, incorporated and culled 

cases, choosing to enunciate some principles while disregarding and excluding 

others.
290

 The treatise can be read as part of a great rhetorical project to construct a 

unified and rational account of the laws of crime. Treatise writers such as Coke, 

Blackstone, Hale, Foster and Hawkins referred primarily to other treatise writers,
291

 

                                                                                                                                            

truly, and for the most Part in the Words of the Party who spoke it, sometimes in deed in other 

Words added by myself, shewing the Matter more fully, but never (to the best of my 

Knowledge) departing from the Sense or Intent of the Party touching the Matter.’ 

288
  Blackstone, Commentaries, vol 2, 2. For example, Boorstin describes Blackstone’s concept of 

legal science as ‘everywhere in English law principles were waiting to be found’. Daniel 

Boorstin, The Mysterious Science of Law: An Essay on Blackstone’s Commentaries (Beacon 

Press, 1941), 20. 

289
  For example, Blackstone states that the criminal law ‘should be founded upon principles that 

are permanent, uniform, and universal; and always conformable with the dictates of truth and 

justice, the feelings of humanity and the indelible rights of mankind’. Blackstone, 

Commentaries, vol 4, 3. 

290
  This process of selection continues today in the writing of academic textbooks. From the 

many available cases, authors (myself included) will focus on only a small number of cases as 

authorities of general principles. In contemporary law, this process is much more guided by 

the courts, which themselves are involved in a process of selection. 

291
  Fletcher refers to a count by a student of citations in Blackstone in volume 4 of the 

Commentaries. Blackstone cites 38 cases, 359 statutes and 1168 scholars. George Fletcher, 

The Grammar of Criminal Law (Oxford University Press, 2007), 91. 
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and drew upon the few cases and statutes they could find to self-consciously develop, 

define, organise and refine the criminal law. 

Saunders’ case was a significant resource in the construction of malice and 

enunciation of general principles of law. It was one of the few cases cited by all the 

treatise writers, and most of these writers also referred to the apple. Saunders’ case 

was recorded at a time of great transition in legal reporting and the fledgling doctrine 

of precedent. The case continues to be cited today in contemporary legal texts. In this 

chapter, I examine how Saunders’ case was represented and used by Plowden and the 

treatise writers, and what it tells us about malice. 

The legal context: Malice the ‘grand criterion’ 

The thesis that reason was immanent to law and that the task of legal scholars was to 

find and declare this reason was demonstrated in the response to changes in the levels 

of punishment for culpable homicide as a result of the removal of benefit of clergy 

and consequent changes in the meaning of malice. The gradual removal of the benefit 

of clergy from the law illuminates a central theme of this chapter: the claim and 

assertion of the authority of the law and the (incomplete) attempt to exclude other 

discourses, such as religion, from subjects claimed to be specifically legal. As I 

argued in the previous chapter, in medieval times law and religion partook of each 

other, and malice potentially was a transcendental question. In contrast, in the 16th 

and 18th centuries, treatise writers attempted to assert and claim malice as a 

legal question. 

In medieval law, culpable homicide had consisted of a unitary category of 

felonious slayings. If an accused caused death with malice, they were culpable and 

thus liable to the death penalty. If the accused had caused death without malice, then 

they were not guilty. This ostensibly organised malice as a question of polarities, 

where an accused was either wicked and thus guilty, or innocent. However, as I 

demonstrated in the previous chapter, medieval homicide law was more complex than 

this, and allowed for gradations of culpability.
292

 An accused who had slain another 

                                                 

292
  This is demonstrated by Blackstone’s representation of early homicide law: 
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without malice was regarded as tainted, which required expunging through trial, 

sorrow, pardon and/or forfeiture of property. Accordingly, in medieval times malice 

did allow for gradations of culpability. Nevertheless, it is largely correct to speak of 

medieval malice in oppositional terms, a question of innocence or guilt, of life or 

death.  

In the 16th century, an intermediate category between murder and innocence 

developed — what we would now term ‘manslaughter’.
293

 The development of this 

new category came about due to changes in the punishment available for felonious 

slayings. Slayings with malice could be punished with death, while culpable slayings 

without malice were liable to no more than one year’s imprisonment and branding on 

the thumb. Due to their belief in the inherent rationality of the law, treatise writers 

assumed that this stark difference in punishment had to equate to a moral difference in 

the act of slaying. As a consequence, treatise writers sought to articulate the substance 

of malice to justify and explain this difference. 

The development of the intermediate category of homicide was entwined 

inextricably with the benefit of clergy, a procedure relied upon from medieval times 

to avoid or mitigate punishment.
294

 The privilege of clergymen to be exempt from 

capital punishment was settled in the reign of Henry II.
295

 As a result, an accused 

person who could prove himself to be a clerk in orders would be handed over to the 

ecclesiastical authorities to be dealt with according to Canon law. Initially, judges 

allowed a claim of clergy based upon whether or not an accused wore clerical dress, 

                                                                                                                                            

‘Now homicide, or the killing of any human creature, is of three kinds; justifiable, excusable, 

and felonious. The first has no share of guilt at all; the second very little; but the third is the 

highest crime against the law of nature, that man is capable of committing.’ Blackstone, 

Commentaries, vol 4, 177–8. 

293
  This would particularly include contemporary categories of manslaughter of intentional 

slayings due to provocation and those by unlawful and dangerous acts. 

294
  Baker, An Introduction to English Legal History, 521–3. 

295
  In 1172, the Compromise of Avranches marked the reconciliation of Henry II of England with 

the Catholic Church after the murder of Thomas Becket in 1170. Henry was purged of any 

guilt in the murder, but agreed the secular courts had no jurisdiction over the clergy, with the 

exception of high treason, robbery and arson.  
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was tonsured and could read. Between 1350 and 1490, judges came to see the benefit 

of clergy as a regular means of escape from the mandatory death penalty. Physical 

appearance was disregarded and reading became the sole test of clerical status.
296

 It 

became customary for judges to assign the same text, known as the ‘neck-verse’, so 

that with a little preparation anyone of intelligence could save his life.
297

  

The emphasis upon literacy allowed for a massive expansion of clerical 

privilege to laymen, so that by the end of the 16th century almost half of all men 

convicted of felony were recorded as having successfully claimed benefit of clergy.
298

 

However, the courts could not extend the privilege to those who could not be 

                                                 

296
  Very little rationale could be provided for the literacy test, except perhaps that it aimed to 

weed out illiterate misfits, but it is arguable that educated criminals could be worse. The 

reading test was abandoned in 1706, removing the ‘absurd distinction’ between those who 

could read and those who were illiterate. Rollin Perkins, ‘A Re-examination of Malice 

Aforethought’ (1933–34) 43 Yale Law Journal 537. 

297
  The passage was verse 1 of Psalm 51: 

Miserere mei Deus secundum magnam misericordium tuam, et secundum multitudinem 

miserationum tuarum dei iniquitatem meam. 

Trans: ‘Have mercy upon me, O God, according to thy loving kindness: according unto the 

multitude of thy tender mercies blot out my transgressions.’ 

It has been suggested that if a defendant who claimed benefit of clergy was particularly 

deserving of death, the courts occasionally could ask him to read a different passage of the 

Bible. If, like most defendants, he was illiterate and had simply memorised Psalm 51, he 

would be unable to establish the defence and would be put to death. 

298
 Baker, An Introduction to English Legal History, 514. 
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ordained.
299

 In the 16th and 17th centuries, parliament cleared the benefit of clergy of 

its remaining ‘ecclesiastical impediments’, substituting a short term of imprisonment 

for delivery of ‘the clerk’ to the ordinary and extending the privilege to women.
300

 

The harshness of capital punishment provided a motivation for the extension 

of the privilege, but the clemency of extending the benefit of clergy was just as 

indiscriminate as the capital code. It was as inconvenient that all murderers and 

robbers escape all punishment as that all should inexorably suffer death.
301

 As a 

consequence, there was a series of statutory reforms limiting the reach of the benefit 

of clergy from 1489 onwards. The first direct reform in 1489 enacted that laymen 

should only have clergy once; to prevent evasion, convicts who were allowed clergy 

were branded M (manslayer) or T (thief) in the brawn of the left thumb.
302

 

                                                 

299
  Hale, Pleas of the Crown, 229. 

‘A blind man shall not have his Clergy. Nec Jew, nec Turk: contr. De Greek on home 

excommeng. 

‘A woman cannot have the benefit of Clergy.’ 

Foster, A Report of Some Proceedings, 305. 

‘But still, all Persons not capable of Holy Orders, as Women, who from the Delicacy of their 

Frame seem to be the most susceptible of Human Passions, and some Others, were left to the 

extreme Rigour of the Common Law, and to the Mercy of the Crown …’ 

300
  The privilege was extended to women by statute in 1692. 4 WILL. & MARY, c.9 (1692). 

Baker, An Introduction to English Legal History, 514. 

‘The 21 Jac I. went a little, and but a little, Way in Favour of the better Half of the Human 

Race. Women for grand larceny to the value of 10s. were put upon the same foot as men 

intitled to Clergy.’ 

Foster, A Report of Some Proceedings, 306. 

301
  Baker, An Introduction to English Legal History, 514. 

302
  Hale, Pleas of the Crown, 238. 

‘Though the Offence be within Clergy, yet if he had formerly his Clergy, and were burnt in 

the Hand, the Stat of 4. H. 7. c.13. ousts him of Clergy, unless he were a person in Orders, and 

then he must produce his Certificate presently, or by a time prefixed.’ 
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The next step was to reduce the number of offences for which benefit of 

clergy could be claimed. Treason had never been clergyable. In 1512, the experiment 

was attempted of removing clergy temporarily from murder and certain forms of 

robbery.
303

 This provoked an angry reaction from the church, but by the end of Henry 

VIII’s reign the underlying principle was firmly established.
304

 This meant that the 

ability to read no longer saved the life of one who had been convicted of a felony that 

statute declared to be ‘without benefit of clergy’. From 1531 until the 19th century, 

most penal reforms were effected by withdrawing clergy in various circumstances and 

thereby reintroducing capital punishment, which in some cases was commutable to 

transportation. After 1718, transportation to America could be ordered for thieves 

who were allowed clergy, as an alternative to branding on first conviction.
305

  

As a consequence of statutory limits imposed on the benefit of clergy, two 

categories of culpable homicide emerged in the early 16th century — murder and 

(what came to be known as) manslaughter. Murder was not clergyable, while 

manslaughter was. The distinction depended upon whether or not the killing was 

committed with malice prepense: 

Homicide Voluntary is either: 

Ex malitia praecogitata, which is Murder. 

Sine malitia, Manslaughter.
306

 

A series of statutes between 1496 to 1547 excluded the benefit of clergy from 

more serious forms of felonious homicides, referring to them as murder committed 

with malice aforethought or malice prepensed: ‘wilful prepensed murders’, 

                                                 

303
  Benefit of clergy was not allowed for high treason, petty treason, ‘wilful Murder of Malice 

prepense’, arson of houses, barns full of corn, some burglary offences, robbery, some larceny 

and rape. ibid., 232–8. 

304
  4 Hen VIII c 2; 23 Hen VIII c 1, s 3. 

305
  ‘The weirdly distorted benefit of clergy was finally abolished in 1827, and the wording of 

penal statutes thereby released from the tortuosities of the previous three centuries.’ Baker, An 

Introduction to English Legal History, 515. 

306
  Hale, Pleas of the Crown, 43. 
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‘prepensedly murder’;
307

 ‘murder upon malice prepensed’;
308

 ‘wilful murder of malice 

prepensed’.
309

 

Although malice was the ‘grand criterion, which now distinguishes murder 

from other killing’,
310

 the statutes withdrawing benefit of clergy from murder did not 

define malice.
311

 Treatise writers responded to changes in punishment for slayings in 

                                                 

307
  12 Hen VII, c 7, 1496. 

308
  4 Hen VIII, c 2, 1512. 

309
  23 Hen VIII, c 1, 1531: 

‘Be it therefore enacted … That no person or persons whiche hereafter shall hapen to be found 

gyltye … for any maner of pety treason, or for any wylfull murder of malyce prepensed … 

shall from henceforth be admitted to the benefytt of hys or their clergy, but utterly excluded 

therefrom and suffer death … (subdeacons and above excepted).’ 

See also, 1 Edw VI, c 12 (1547) 4:  

‘Be it therefore enacted … That no person or persons whiche hereafter shall hapen to be found 

gyltye … for any maner of pety treason, or for any wylful murder of malyce prepensed… 

shall henceforth be admytted to the benefytt of hys or their clergy, but utterly be excluded 

therefrom and suffer death … (subdeacons and above excepted).’ 

310
  Blackstone, Commentaries, vol 4, 199. 

311
  Earlier 16th century definitions by influential lawyers did not clarify the distinction between 

murder and manslaughter. There was a tendency to provide overly narrow definitions of 

murder, confining murder to ambushing cases. For example, Marowe defined ‘murder’ as 

confined to slaying during ambush; ‘ceo est lou home par malice prepense gitta en agait’. 

Marowe, Reading on the Peace (1512) cited in J M Kaye, ‘The Early History of Murder and 

Manslaughter: Part II’ (1967) 83 Law Quarterly Review 569, 573. In the 1510 edition of The 

Boke of Jystyces of Peas, the following definition was provided: 

‘Murdre is proprely where a man by malyce purpensed lyeth in awayte to slee a man and 

accordynge to that malycous entent and purpose he sleeth him, so that he whiche is slayne 

maketh no defence ayenst hym, for yf he doo it is manslaughter and no murdre … And 

manslaughter is where two men or mo mete and by chaunce medley they fal at affray so that 

one of them sleeth another (this) is but felonye in hym selfe …’ 

This definition turned up as late as 1580 in the revised edition by Kitchin, The Aucthoritie of 

al Iustices of Peace, 10, cited in Kaye, ‘The Early History of Murder and Manslaughter, 574.  
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accordance with the thesis that the law could and should be organised consistently 

with reason. The removal of the benefit of clergy was equated with the exclusion of 

superstition from the law, and a story of the development and progress of law 

organised according to reason.
312

 The treatise writers assumed that because the law 

imposed different levels of punishment for different types of slayings, there must be 

some substantive difference between the types of slayings, and that this difference 

was moral.
313

 

The worst punishment could only be imposed on the worst crimes, and those 

slayings were committed with malice. Treatise writers were thus committed to 

articulate why some slayings were worse, more heinous and more deserving of 

punishment than others. Definitions of malice underlay attempts to express the moral 

difference between murder and manslaughter, between the more and less wicked.
314

 

                                                                                                                                            

In addition, the definition of manslaughter was vague and obscure, particularly regarding the 

issue of whether a sudden but deliberate slaying was manslaughter or murder, and the place of 

provocation and self-defence. 

312
  Foster, A Report of Some Proceedings, 305.  

‘But Light and sound Sense have at Length, though by very Slow Degrees, made their Way to 

Us. We now consider the Benefit of Clergy, or rather the Benefit of the Statutes, as a 

Relaxation of the Rigour of the Law, a Condescension to the Infirmities of the Human Frame. 

And therefore in the Case of all Clergyable Felonies We now measure the Degree of 

Punishment by the real Enormity of the Offence; Not as the Ignorance and Superstition of 

Former Times suggested, by a Senseless Dream of Sacred Persons or Sacred Functions.’ 

313
  Blackstone, Commentaries, vol 4,18.  

‘… [w]hen men see no distinction made in the nature and gradations of punishment, the 

generality will be led to conclude there is no distinction in the guilt.’ 

Foster, A Report of Some Proceedings, 306.  

‘From this Period the Measure of Punishment hath, as I before hinted, been governed by the 

Degrees of real Guilt; not by an absurd Distinction between Subject and Subject, originally 

owing to downright Impudence on One Hand, and to meer Fanaticism or amazing 

Pusillanimity on the Other.’ 

314
  Blackstone, Commentaries, vol 4, 190. 
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Treatise writers were central to development of the law of homicide, and its chief 

concern, the nature of malice aforethought.
315

 

Treatise writers devoted many pages to organising, refining and expressing a 

concept that justified and explained the standard of malice as the worst type of killing. 

Unlike the medieval approach detailed in the previous chapter, treatise writers were 

no longer content to leave malice as an open-ended question of wickedness for juries, 

with a potential intervention by God in ordeals. This can be explained in part as due to 

a breakdown in the stabilities of the feudal order and a corresponding loss of 

confidence in common values. However, I would also argue that this urge to articulate 

the substance of malice was part of a broader ambition to articulate the general 

principles of law, to speak in and of the law. Treatise writers aimed to carve out a 

specifically legal sphere of authority and jurisdiction, a question of malice that was a 

question of law, explaining and justifying the differences in punishment in moral 

terms according to principles of reason.
316

 

                                                                                                                                            

‘But in this there are also degrees of guilt, which divide the offence into manslaughter and 

murder. The difference between which … principally consists in this, that manslaughter arises 

from the sudden heat of the passions, and murder from the wickedness of the heart.’ 

315
 Justice Dixon, ‘The Development of the Law of Homicide’ (1935) 9 ALJ (Supp) 64, 67. 

316
  This urge to explain and justify the substance of law can also be explained by a need to 

persuade legal subjects to assent to the jurisdiction of the courts. As I noted in the previous 

chapter, procedural rules did not assume jurisdiction in the absence of a plea to the courts. 

Where an accused refused to plead the court lacked jurisdiction. A jury would be empanelled 

to try whether the accused was mute of malice or mute by visitation of God. Hawkins, Pleas 

of the Crown, 327. If the accused was mute of malice, his contumacy was treated as 

equivalent to a conviction and the court would proceed forthwith to sentence. In 1827 the law 

was reformed, providing that henceforth an accused who on arraignment refused to plead was 

deemed thereby to have entered a plea of not guilty. Peel’s Criminal Law Act 1827, ss 1 and 2. 

David Jeffrey Bentley, English Criminal Justice in the Nineteenth Century (Hambledon Press, 

1998), 137–8. 
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Poisoning and collective images of blameworthiness 

What, then, did ‘malice in a legal sense’ denote?
317

 The most influential definitions of 

malice during this time were proposed by Hawkins and Foster, expressly equating 

malice with wickedness. For example, Hawkins states: 

… any formed Design of doing Mischief may be called Malice; and 

therefore that not such Killing only as proceeds from premeditated 

Hatred or Revenge against the Person killed, but also in many other 

Cases, such as is accompanied with those Circumstances that shew the 

Heart to be perversely wicked, is adjudged to be Malice prepense, and 

consequence Murder.
318

 

Similarly, Foster proposed a definition of malice that asserted the normative aspect: 

When the Law maketh use of the Term Malice aforethought as 

descriptive of the Crime of Murder, it is not to be understood in that 

Narrow Restrained Sense to which Modern Use of the Word Malice is 

apt to lead tone, a Principle of Malevolence to Particulars. For the Law 

by the Term Malice in this Instance meaneth that the Fact hath been 

attended with such Circumstances as are the ordinary Symptoms of a 

Wicked, Depraved, Malignant Spirit.
319

 

Both Hawkins and Foster juxtapose a narrow cognitive definition of malice with 

common sense or ‘ordinary’ notions of malice as wickedness, which included 

emotions of ‘hatred’ and ‘revenge’, a tainted ‘heart’. As I argue in the next chapter, 

these highly influential definitions of malice were displaced by readings from the 19th 

century that emphasised cognitive or ‘subjective’ culpability — that is, intention or 

knowledge. However, I highlight the continued relevance of the heart of malice in the 

final chapters of the thesis. 

                                                 

317
  Sir William Oldnall Russell, A Treatise on Crimes and Indictable Misdemeanours 

(Butterworths, 1826), 422.  

318
  Hawkins, Pleas of the Crown, 80. 

319
  Foster, A Report of Some Proceedings, 256. 
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I will now consider treatise writers’ representation of malice through 

Fletcher’s three patterns of blameworthiness or conceptual structures, which he 

suggests account for the core content of criminal law. I utilise Fletcher’s patterns of 

culpability as classic ways of understanding wickedness that have been highly 

influential in criminal law, as they organise culpability according to act, intention and 

harm. Modern criminal lawyers tend to regard malice in the 16th and 18th centuries as 

‘ill-intent’ — that is, as expressing the subjective pattern of blameworthiness. In this 

section, I demonstrate that all three patterns of blameworthiness were relevant to and 

intersected in treatise writers’ expression of malice. I demonstrate a tendency by 

treatise writers to slip between patterns of blameworthiness and, in keeping with a 

central argument of the thesis, I argue that the restriction of malice to one pattern of 

blameworthiness is misleading. The flexibility in approach should not be regarded as 

a failure to organise the criminal event according to one particular notion of what it 

means to be blameworthy — that is, as an incomplete attempt to restructure criminal 

liability away from the act toward subjective culpability; rather, it should instead be 

interpreted in terms of the ambition to persuade that the criminal law was capable of 

identifying and appropriately punishing wickedness, and thus that wickedness would 

not escape the law. Throughout, I will examine whether these expressions of what it 

means to be wicked operate at individual, social and/or transcendental levels. I will 

start by focusing on poisoning as a means of examining the relevance of Fletcher’s 

patterns of blameworthiness.  

Subjective culpability — transferred malice 

Fletcher describes the pattern of subjective culpability as taking ‘the actor’s intent to 

violate a protected interest as the core of criminal conduct’.
320

 Many modern writers 

interpret malice from the 16th century onwards as either ‘ill-intent’ or moving 

towards ‘ill-intent’.
321

 This is consistent with a theme I identified in modern 

                                                 

320
  George Fletcher, Rethinking Criminal Law (Oxford University Press, 1978), 388. 

321
  See, for example, Sir James Fitzjames Stephen, A History of the Criminal Law of England 

Volume I (Macmillan, 1883). 
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interpretations of medieval law — the reading of history backwards
322

 to create a 

history of progress and development away from the primitive focus upon externals 

towards our contemporary concern with the state of mind of the accused.  

Saunders’ case can be read as part of this narrative of progress. It continues to 

be regarded and cited as an early authority (and even progenitor) of the doctrine of 

transferred malice.
323

 This representation of the case is consistent with the pattern of 

blameworthiness of subjective culpability — the focus in attributing culpability is 

upon the state of mind of the accused. This was enunciated in Saunders’ case: 

If A intending to kill his wife gives her a poisoned apple, and she being 

ignorant of it gives it to a child against whom A never meant any harm, 

and against his will and persuasion, and the child eats it and dies, this is 

murder in A and a poisoning by him, but the wife, because ignorant, is 

not guilty.
324

 

This expresses the principle that a person could be found guilty of murder if, having 

the requisite mens rea with respect to the killing of X, by some mischance Y should 

be killed instead of X. Coke also represents the case in similar subjectivist terms: 

The malice intended to one, egreditur personam, and makes the death 

of another upon that malice, Murder, and qualifies the act in the same 

manner, as if it had had its due effect … A lays poison to kill B and C 

at misadventure takes it and dies, Murder in A. Contrary if it had been 

laid to kill Rats; then infortunium.
325

  

                                                 

322
  J Baker, The Law’s Two Bodies: Some Evidential problems in English Legal History 

(Clarendon Press, 2001). 

323
  See, for example, Simon Bronitt and Bernadette McSherry, Principles of Criminal Law (LBC 

Information Services, 2005), 174. Saunders’ case is cited as an authority for the principle: 

‘Where a person intends to commit the requisite physical element, he or she may still be 

convicted even where the victim is not the intended victim …’ 

324
  R v Saunders & Archer (1378-1865) 75 English Reports 706, 706–7 (Warwick Assizes). 

325
  In his quest to assert a unity of general principles of law across history, Coke referred not only 

to Saunders’ case but also to Bracton as an authority for the doctrine of transferred malice: 
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This interpretation of malice as ‘ill-intent’ is available from the language of 

the treatise writers and Saunders’ case. Many treatise writers had settled ostensibly 

upon a literal definition of malice prepense as malice aforethought. This approach to 

malice was sufficiently widespread that treatise writers could utilise malice and 

intention interchangeably. For example, Hale stated: ‘So that an unlawful act, without 

an ill intent, Manslaughter; with an ill intent, Murder.’
326

 Hale substituted ‘ill intent’ 

for ‘malice’ as the boundary between murder and manslaughter: 

If a man do an act that apparently must introduce harm, and death 

ensue; as to run among a multitude with a Horse used to strike. 

But note, that if it were an intent to do harm, then Murder; if without 

such intention, Manslaughter.
327

 

This aspect of malice was framed in terms of intention and planning, as demonstrated 

by Coke’s definition: 

                                                                                                                                            

‘Malice prepensed is, when one compasseth to kill, wound or beat another, and doth it sedato 

animo. This is said in law to be malice forethought, prepensed, malitia praecogitata. This 

malice is so odious in law, as though it be intended against one, it shall be extended towards 

another.* Si quis unum percusserit, cum alium percutere vellet, in felonious tenctur.’ 

 Bracton, lib. 3. Fol. 155. 2 Bracton 275. See G E Woodbine and S E Thorne (eds), Bracton De 

Legibus et Consuetudinibus Angliae (On the Laws and Customs of England) (William S Hein 

& Co., 1968–77 [1569]) 

Upon rereading Bracton, I have been unable to ascertain Coke’s source. These 

reinterpretations are plausible due to a slippage in emphasis from earlier homicide law’s 

emphasis upon the act of ambush and lying in wait to reading this as requiring premeditation. 

See Kaye, ‘The Early History of Murder and Manslaughter. 

Coke reinterpreted earlier authorities to support his organisation of wickedness. As I note in 

the next chapter, Coke was criticised strongly by Stephen for relying upon earlier authorities 

to support his assertions. For example, Stephen criticised Coke’s unlawful act murder rule as 

unsupported by the cases cited. Sir James Fitzjames Stephen, A History of the Criminal Law 

of England Volume III (Macmillan, 1883), 57–8. 

326
  Hale, Pleas of the Crown, 32. 

327
 ibid., 44–5. 
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First let us see what this malice is. Malice prepensed is where one 

compasseth to kill, wound, or beat another, & doth it sedato animo. 

This is said in law to be malice forethought, prepensed, malitia 

praecogitata.
328

 

This definition frames malice within a lexicon of reason and time. In Middle English 

the word ‘compasseth’ was defined as ‘to contrive, devise, machinate (a purpose). 

Usually in a bad sense’.
329

 The repeated reference to the various permutations of 

planning — ‘forethought’, ‘prepensed’, ‘praecogitata’ highlighted a temporal 

requirement, based on an assumption that planned intentional wrongdoing was 

particularly wicked, lacking in the exculpatory claim of reason tainted by passion — 

sedate animo.  

This expression of intentional wrongdoing as particularly wicked was also 

demonstrated in Plowden’s report of Saunders’ case: 

John Saunders had a wife whom he intended to kill … and he opened 

his design to … Alexander Archer, and desired his assistance and 

advice in the execution of it, who advised him to put an end to her life 

by poison. With this intent the said Archer bought the poison, viz. 

arsenick and roseacre, and delivered it to the said John Saunders to give 

it to his wife, who accordingly gave it to her, being sick, in a roasted 

apple, and she eat a small part of it, and gave the rest to the … infant.
330

 

Even within this paragraph, the emphasis is upon Saunders’ intention, a word used 

repeatedly throughout the case, with the report even stating that the ‘intent was 

evil’.
331

 The selection and use of the word ‘design’ are also consistent with a 

particular notion of malice involving planning and intention. On this account, 

Saunders’ intentional poisoning was regarded as particularly wicked, as his actions 

were done in cold blood rather than instinctively. 

                                                 

328
  Coke, The Third Part of the Institutes, 51 cap 7. 

329
  Shorter Oxford English Dictionary. 

330
  R v Saunders & Archer (1378–1865) 75 English Reports 706, 707 (Warwick Assizes).  

331
  ibid. 
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Poisoning was seen as so wicked because it was ‘an act of deliberation odious 

in law’.
332

 It demonstrated the firmness of the actor’s resolve to kill and reason 

untainted by passion: 

For, in the point of solid and substantial justice, it cannot be said that 

the mode of killing, whether by stabbing, strangling or shooting, can 

either extenuate or enhance the guilt: unless where, as in the case of 

poisoning, it carries with it an internal evidence of cool and deliberate 

malice.
333

 

Poisoning was categorised as express malice because, like stabbing, it showed 

‘a direct and deliberate Intent to kill another’.
334

 Treatise writers thus utilised 

poisoning as an exemplar of malice because it was an act of deliberate wrongdoing, 

based on thought untainted by passion. This emphasis on cognition and temporality 

was consistent with the developing notion of legal science — the language of 

rationality and empirical facts. On this account, treatise writers enunciated 

taxonomies of when malice would and would not be present and, rather than asking 

open-ended evaluative questions of whether or not the accused was wicked, jurors 

would be asked factual questions of whether or not the accused had intention. 

However, it is clear from the literature of the time that treatise writers were 

more than aware that ‘cognitive/temporal culpability’ did not adequately capture 

wickedness. Treatise writers were clear that the distinction between hot and cold 

blood did not always accomplish the accurate identification of wickedness. On the 

one hand, the Statute of Stabbing was introduced to ensure that sudden, 

unpremeditated, deliberate killings would not escape culpability solely on the grounds 

that they were committed suddenly.
335

 On the other hand, some killings, even if 

                                                 

332
  Hale, Pleas of the Crown, 455. 

333
  Blackstone, Commentaries, vol 4, 193. 

334
   Hawkins, Pleas of the Crown, 80–1. 

335
  Statute 1 Jac.I c.8. Eg William Blackstone, Commentaries on the Laws of England. Book the 

Fourth (1769), 193: 



 

 121 

provoked and unplanned, would still be regarded as malice aforethought. There were 

certain kinds of sudden, unpremeditated killings that the courts steadfastly refused to 

bring within the new mitigation, without even the need for an intendment upon the 

evidence. This included poisoning: 

He that wilfully gives poison to another, that hath provoked him or not, 

is guilty of wilful murder, the reason is, because it is an act of 

deliberation odious in law, and presumes malice.
336

 

The temporal standard was part of the repertoire of malice, but did not always 

adequately resolve malice.  

Thus, although authors like Blackstone proposed a cognitive/temporal 

definition of malice, such as: ‘Express malice is when one, with a sedate deliberate 

mind and formed design, doth kill another …’
337

 this definition was supplemented 

with a broad-ranging, rich, explicitly evaluative definition drawing explicitly on 

Hawkins and Foster’s concept of malice: 

… this malice prepense, malitia praecogitata, is not so properly spite 

or malevolence to the deceased in particular, as any evil design in 

general; the dictate of a wicked, depraved, and malignant heart.
338

 

These broad definitions expressed the idea that malice went beyond a 

cognitive and temporal account of wickedness. Malice was ‘not … only’,
339

 ‘not … 

that narrow restrained sense’
340

 and ‘not so properly spite in particular’.
341

 

Accordingly, modern attempts to reduce malice to cognition and temporality 
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disregard and misrepresent the ways in which malice went beyond these narrow 

contours. The focus on cognitive/temporal standards loses the rich concept of malice 

as legal wickedness articulated by treatise writers and instead introduces the 

weaknesses and thinness of contemporary understandings. 

Treatise writers used the pattern of subjective culpability as part of the 

repertoire of malice, but were aware that cognitive and temporal questions did not 

always resolve the question of malice. The rational project of law was based on the 

moral claim that the law could and would correctly identify wickedness.
342

 

Harmful consequences 

In addition to the pattern of subjective culpability, treatise writers retained and 

expressed the medieval notion that unnatural slayings were wicked because they 

caused death: ‘For all homicide is presumed to be malicious, until the contrary 

appeareth upon evidence.’
343

 

Malice was assumed because of a slayer’s association with the evil of death.
344

 

Treatise writers sustained the medieval notion that unnatural slayings were a 

transcendental and social harm to justify an assumption of malice. They retained the 

medieval link of malice with disorder. The laws of crime asserted order, and breaches 

were corrupted and corrupting. I will present these arguments only briefly, given that 

treatise writers sustained medieval notions and structures of homicide as harmful, and 

I provided a detailed presentation of these ideas in the previous chapter. 

Religious harm 

Treatise writers expressed homicide as a transcendental harm, and drew upon 

religious notions to justify culpability and punishment. The law retained medieval 
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constructions of homicide as a transcendental harm, an offence against God. Killing 

was regarded as inherently wicked because it breached the sixth commandment and 

took away life, ‘which is the immediate gift of the great creator’.
345

 Religious sources 

not only contributed to the organisation of wickedness, they also justified and 

required punishment:  

We are next to consider the crime of deliberate and wilful murder; a 

crime at which human nature starts, and which is I believe punished 

almost universally throughout the world with death. The words of 

mosaical law (over and above the general precept to Noah, that ‘whoso 

sheddeth man’s blood, man shall his blood be shed’) are very 

emphatical in prohibiting the pardon of murderers.
346

 

As a desecration of the natural order, killing required expiation, and a failure to do so 

could result in harm to the community.  

Religious conceptions of the wickedness of unnatural slayings and the 

requirement of expiation threw a halo of moral sanctity over homicide law and claims 

of jurisdiction. The sovereign was organised as God’s representative, with a right and 

obligation to restore order where violations or breaches of the divine and natural order 

occurred. Thus in Saunders’ case Plowden states at the beginning of the case report 

that ‘the reign of the Lady Elizabeth, by the grace of God, of England, France, and 

Ireland Queen, defender of the faith, &c.’
347

 The formulaic expression of the Queen 

as ruling as a consequence of God, and defending the faith, justified the organisation 

of criminal law. The laws of crime sustained medieval notions of homicide as tainted 

and tainting, and consequently requiring expiation, expressed not only through capital 

punishment but the institutions of forfeiture. Deodands required the forfeiture to the 

Crown of all instruments of death until 1846.
348

 All who caused unnatural death, 
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including suicides, were required to forfeit all their worldly goods, including those 

later excused or pardoned on the grounds of accident or self-defence. Homicide law 

thus rested on the foundation of death conceived as an evil, resulting in the tainting of 

those involved. Malice was assumed as the slayer was tainted by the fact of death. 

The consistency of the common law with the laws of God contributed to resolving the 

question of jurisdiction, even while treatise writers claimed malice as a legal question.  

Harm to the social 

The pattern of liability extended beyond transcendental harm to include a collective 

assertion of harmful consequences. Saunders’ case proceeds on the assumption that 

someone must be punished, because the ‘Queen has lost a subject’:
349

 

… yet it shall be murder in him, for he was the original cause of the 

death, and if such death should not be punished in him, it would go 

unpunished … 

The case expressed a cause and effect argument: that the Queen has suffered harm 

because she has lost a subject, thus someone must be punished. Here, the Queen is 

conceptualised not only as a representative of God on earth, but as a representative of 

the interests of the community. This was expressed in the long-term notion of crime 

as a breach of the sovereign’s peace, and stated in Saunders’ case as being ‘against 

the peace of the Queen’.
350

 This was a formulaic expression of the Queen’s interest in 

the order of society, and as a representative of the community.  

Blackstone expressed this idea through social contract theory. Judgment and 

punishment by the sovereign is authorised because crime is a breach of the social 

contract. ‘The law by which they suffer was made by their own consent; it is part of 

the original contract into which they entered, when first they engaged in society; it 

was calculated for, and has contributed to, their own security.’
351

 Crime was thus a 

breach of contract, a violation of the agreed-upon order, and therefore wicked. The 
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interests of the community are represented by the sovereign ‘who bears the sword of 

justice by the consent of the whole community’.
352

  

Homicide was conceptualised as harming not only (or even particularly) an 

individual, but society as a whole.  

Murder is an injury to the life of an individual; but the law of society 

considers principally the loss which the state sustains by being deprived 

of a member, and the pernicious example thereby set, for others to do 

the like.
353

  

Crime was organised as an infringement of public rights, with the public interest 

represented by the sovereign (hence the ‘pleas of the Crown’). Accordingly crimes, 

particularly homicides, were conceptualised as a social wrong and harm. This 

communicated a social account of wickedness — with crime a breach of the law 

established for the ‘government and tranquillity of the whole’.
354

  

Treatise writers communicated a notion of unnatural slayings as wicked 

because of the evil of death. During this time, the harm of death is conceptualised on 

the social and transcendental levels, rather than as an injury done to an individual or 

their surviving family. The pattern of harmful consequence contributed to the 

authority of the criminal law, relying upon religious patterns and social contract 

theory to articulate a right and responsibility to judge and punish. The sovereign was 

conceptualised as both God’s representative on earth and as representative of the 

public interest. Homicide was wicked because it caused harm to the sovereign. 

Manifest criminality 

The modern emphasis upon malice as ‘ill-intent’ inadequately encapsulates the focus 

by Plowden and the treatise writers upon the method of killing in Saunders’ case. It 

was the use of poison that was regarded as particularly wicked. This aspect of malice 

draws on the third of Fletcher’s patterns of blameworthiness — manifest criminality.  

                                                 

352
  ibid., 8.  

353
  ibid., 6. 

354
  ibid., 7. 



126 

As I argued in the previous chapter, while Fletcher argues that harmful 

consequences are the dominant pattern underlying homicide law, he also recognises 

that ‘manifest criminality’ was the dominant ‘pattern of criminality’ until the late 

eighteenth century.
355

 Binder persuasively argues that homicide law focused upon the 

act of killing, rather than the fact of death. In order to be regarded as an unnatural 

slaying, homicide law required a killing that had to be ‘an act culturally recognised as 

a violent assault’.
356

 Binder frames this in part as a question of evidence. Given the 

tendency of men to be armed, the reliance upon violence to resolve disputes and poor 

medical treatment, death was common. The slaying had to be manifestly criminal, to 

offend against the collectively agreed upon social order, in order to attract the 

attention of royal officials by desecrating the king’s peace.
357

 The quintessential act 

envisaged by homicide law was the mortal wound inflicted in a violent act — such as 

stabbings or violent assaults in a cruel, stealthy or dishonourable manner. Treatise 

writers devoted pages to methods of killing, highlighting the requirement of a threat 

or offence against the order of community life.
358

 

The focus upon the act of killing was demonstrated in the report and 

representations of Saunders’ case. In the sentence summarising the facts of the case, 

Plowden uses the word ‘poison’ five times, and twice in that sentence states that the 

poison used was ‘arsenick and roseacre’.
359

 When representing the case, treatise 

writers also focused on the act of killing. They specifically stated that the accused had 

killed with poison, rather than simply enunciating principles from the case in 

general terms.  

The consistent reference to poison by legal scholars drew upon community 

understandings and fears of wickedness. Poisoning was regarded as particularly 
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abhorrent, not because it involved an act of deliberation, but because of biblical and 

social repugnance regarding killings by stealth and dishonour. Dishonourable killings, 

acts of deliberate cruelty — particularly where there had been some disparity of 

strength or vantage ground between the killer and the victim — were still regarded as 

undeserving of any mitigation, whether they were premeditated or not.
360

 Treatise 

writers drew upon and reflected this notion of dishonourable slayings as particularly 

abhorrent from legal history, and social and religious understandings. 

In addition, poisoning was constructed as particularly criminal and wicked 

because it could happen to anyone, and could not be protected against. All were at 

risk. Coke, in particular, dwells on this aspect:  

Poyson, (Venuenum, a venis, quia a venis permeat) is, as hath been 

said, the most detestable of all, because it is most horrible, and fearfull 

to the nature of man, and of all others can be least prevented, either by 

manhood, or providence …
361

  

Coke frames his claims of wickedness in common sense terms, and supports his 

assertions through reference to earlier legal authorities such as Fleta and Bracton. He 

notes that for some time poisoning was regarded as high treason, with punishment of 

a lingering and grievous death: ‘the offender would be boyled to death in hot 

water’.
362

  

In asserting that poisoning always expressed malice, treatise writers 

enunciated an abhorrence of the act. They expressed and excited emotional reactions 

of fear and disgust. This rhetorical expression and appeal to emotion occurred not 

only in Plowden’s report of Saunders’ case, but was particularly emphasised by Coke 

through a focus on the mechanics of poisoning: 
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Also the poysoning of any man, whereof he dieth within the year, 

implieth malice, and is adjudged wilfull murder of malice prepensed. 

One may be poysoned four manner of waies: Gustu, by taste, that is by 

eating or drinking, being infused into his meat or drink; Anhelitu, by 

taking in of breath, as by a poysonous perfume in a chamber or other 

room; Contactu, by touching; and lastly Supportu, as by a cypher or the 

like. Now for the better finding out of this horrible offence, there be 

divers kind of poysons, as the powder of Diamonds, the power of 

Spiders, lapis caresticus (the chief ingredient whereof is Soap), 

Cantbarides, Mercury sublimate, Arsenics, Roseacre, etc.
363

 

The dwelling upon the mechanics of poisoning reiterated and illuminated Coke’s fear 

and abhorrence of this method of killing. The lack of citations for any cases where 

these methods were used suggests that Coke is drawing upon his fears to enunciate 

the myriad ways in which one may be poisoned (although the reference to arsenics 

and roseacre in the last sentence suggests he may have been thinking of Saunders’ 

case).  

Poisoning thus had particular resonance as a method of killing: it excited fear 

and horror, and it was fundamentally unnerving. Treatise writers emphasised 

Saunders’ use of poison to draw upon notions of manifest criminality and assert legal 

interest and capacity in the identification of wickedness and appropriate punishment.  

The emphasis upon the act rather than intention in attributing malice is also 

demonstrated in the ways in which treatise writers used the case. Whilst in modern 

law Saunders’ case is cited as an authority for transferred malice, in the 16th to 18th 

centuries, treatise writers conceived of Saunders as wicked because of an original and 

unlawful act. This representation is more consistent with the pattern of manifest 

criminality, and sustains the medieval association of malice with disorder that I 

examined in the previous chapter. Treatise writers frequently listed Saunders’ case 

with other examples of cases where an accused had committed an original unlawful 

act, and was held responsible for all the consequences. For example, Hale listed 

Saunders under the heading of implied malice ‘in relation to the person killing’: 
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If A come to rob B in his house, or upon the highway, or otherwise, 

without any precedent intention of killing him, yet if in the attempt 

either without or upon resistance to B, A kills B, this is murder. 

So if a sheriff have a precept to hang a man for felony, and he beheads 

him, it is murder. 

To these may be added the cases abovementioned, viz. if A by malice 

forethought strikes at B and missing him strikes C, whereof he dies, tho 

he never bore any malice to C yet it is murder, and the law transfers the 

malice to the party slain; the like of poisoning, sed de his supra cap.
364

 

In this use of Saunders’ case, treatise writers drew upon biblical and social notions of 

wickedness. The attribution of malice due to an original disorderly act was an integral 

idea underlying the doctrine of implied malice: 

Such as happens in the Execution of an unlawful Action, principally 

intended for some other Purpose, and not to do a personal Injury to him 

in particular who is slain, in which Case the Malice seems to be most 

properly to be implied.
365

 

This construction of malice due to an original, disorderly or unlawful act appealed to 

religious notions of responsibility: 

Do not be deceived: God cannot be mocked. A man reaps what he 

sows. The one who sows to please his sinful nature, from that nature 

will reap destruction; the one who sows to please the Spirit, from the 

Spirit will reap eternal life.
366

 

The underlying religious theme augmented this conception of wickedness and the idea 

that a person who behaved in a disorderly and/or unlawful way would be responsible 

for all outcomes.  
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Malice was manifest in the original breach or violation of cherished 

community values — whether expressed at law and/or assumed in society.
367

 

Hawkins secularised this biblical expression of responsibility:  

They must at their Peril abide the Event of their Actions, who wilfully 

engage in such bold Disturbances of the Publick Peace, in open 

Opposition to, and Defiance of, the Justice of the Nation.
368

 

Treatise writers agreed in principle that an original unlawful act could 

manifest sufficient malice and that the accused would be blameworthy for any and all 

consequences. There were differences of opinion amongst treatise writers about 

whether or not an original unlawful act was sufficiently blameworthy to justify a 

finding of murder for any resulting slaying, or if something more was needed — 

whether only more serious offences or wicked intent could establish sufficient 

wickedness or malice for murder.
369

 For example, Coke defined felony murder very 

broadly, requiring only an unlawful act that caused death: 

If the act be unlawful, it is murder. As if A meaning to steal a Deer in 

the park of B, shooteth at the Deer, and by the glance of the arrow 

killeth a boy that is hidden in the bush: this is murder for that the act 

was unlawful, although A had no intent to hurt the boy, nor knew of 

him.
370
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This assertion by Coke was widely influential but it was also subject to 

debate.
371

 As I note in the next chapter, it was this felony murder rule asserted by 

Coke that Stephen regarded as monstrous. I regard the disagreements from the 16th 

century onwards about the reach of the felony murder rule as debates about different 

levels of wickedness and attributions of culpability.
372

  

Fletcher’s three patterns of blameworthiness — act, intention and consequence 

— contributed to the repertoire of malice. Saunders’ case and its use and 

representation by treatise writers demonstrated a slippage between the different 

patterns to persuade that malice would not escape the law. Treatise writers 

constructed a broad conception of what it meant to be wicked. The modern tendency 

to regard malice during this time as ‘ill-intent’ captures only part of the rich concept 

of malice, but loses other ideas such as an unnatural slaying as wicked in and of itself, 

and especially fails to account for the consistent representation by treatise writers of 

Saunders’ case as particularly abhorrent due to the use of poison.  

Treatise writers’ representations of the case drew upon community 

understandings of the uncanny image of the poisoner, reflecting and reinforcing 

notions of stealthy, dishonourable and underhanded actions as particularly wicked and 

abhorrent. According to this notion, the poisoner was manifestly dangerous, 

immediately identifiable as threatening. Malice was unequivocally manifested in the 

action of poisoning. By drawing upon community experiences and beliefs about 

wickedness, this pattern of blameworthiness contributed to the rhetorical project of 

malice — that wickedness would be identified accurately and would not escape the 

law. Treatise writers relied upon a community confidence in the notion of crime as 

something immediately identifiable as threatening to the community. The reliance by 

treatise writers upon manifest criminality and harmful consequences imported a rich 

and confident social account of wickedness.  
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Circumstances that shew the heart to be perversely wicked 

Missing from the modern division of criminal liability into act, intention and 

consequences is the relevance of emotion to the repertoire of malice. As I argue 

below, to a certain extent an emotional account of wickedness can be incorporated 

into the taxonomy of criminal liability of act, intention and consequences. However, I 

also demonstrate that emotion both intersected with and went beyond this taxonomy. 

Emotion should not be regarded solely as a compliment to act, intention and 

consequences, but as an integral part of the repertoire of malice and the effort to 

persuade of and justify jurisdiction. This aspect of malice retains and develops 

medieval emotional accounts of wickedness that I considered in the previous chapter, 

and in the process transcends individual/social and internal/external dichotomies of 

modern understandings. In Chapters 5 and 6, I argue that this emotional account of 

wickedness can greatly enrich contemporary understandings of culpability, and I will 

draw upon these definitions to contribute to a jurisprudence of blaming. 

Treatise writers developed an emotional account of wickedness, whereby 

emotions could and should be appraised and evaluated in attributions of culpability. 

The relevance of emotion to wickedness was demonstrated in the lexicon of malice. 

Thus Foster defined malice as ‘the Heart regardless of Social Duty’,
373

 Hawkins as 

‘the Heart to be perversely wicked’
374

 and ‘the abandoned heart’, and Blackstone as 

‘the wickedness of the heart’
375

 and ‘a wicked, depraved, and malignant heart’.
376

  

This emphasis upon emotion was consistent with what Midgley has labelled 

the classic or negative model of wickedness,
377

 and was expressed by Aristotle’s 

philosophy of moral virtue, which emphasised that emotions are not instinctive but 

learned, and that virtue required that we could and should regulate our emotions. 

Central to this account was Aristotle’s doctrine of mean, whereby moral virtues are 
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desire-regulating character traits that are at a mean between more extreme character 

traits or vices. The right amount of emotion and accompanying appropriate reactions 

would depend on the context. Here, rather than separating and opposing emotion and 

reason, emotion is seen as an indispensible part of practical reason that could and 

should be subject to moral and legal assessment. Treatise writers thus sought to 

impose a boundary between inappropriate and appropriate expressions of emotion.
378

 

This means we can evaluate the failure to care or a lack of balance in emotions.  

The relevance of emotion to attributions of malice was demonstrated in the 

lexicon of felony murder. Modern readers tend to regard the felony murder rule as 

imposing an objective standard;
379

 however, the representations by treatise writers 

suggest that the imposition and assumption of a pure objective standard of wickedness 

is inaccurate. For example, Foster represented malice as follows: 

… where the Injury Intended against A proceeded from a Wicked, 

Murderous or Mischievous Motive, the Party is answerable for All the 

Consequences of the Action, if Death ensueth from it, though it had not 

its Effect upon the Person whom He intended to destroy. The Malitia I 

have already explained, the Heart regardless of Social Duty and 

Deliberately bent upon Mischief, and consequently the Guilt of the 

Party is just the same in the One Case as in the Other.
380

 

Foster attributes malice to a failure to care about socially accepted values. The 

‘abandoned heart’ is manifested through behaviour that demonstrates an absence of 

care or practical concern required by society. Here, malice is not solely about the 

failure to meet objective standards, but about the failure to care.  
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Rather than separating the actions of a person from their state of mind, these 

early accounts of malice assume that our practical attitude is displayed in our 

actions.
381

 On the basis of this argument, a person who is utterly indifferent to 

cherished social values is as wicked or blameworthy as someone who has intended to 

harm those values: ‘what I notice or attend to reflects what I care about; and my 

failure to notice something can display my utter indifference to it’.
382

 The inattention 

to social values, particularly the welfare of others, was regarded as so great, or 

motivated by such trivial concerns or reprehensible aims, that an accused was deemed 

wicked. Behaviour manifesting this failure to care was not framed in objective terms 

of the reasonable or ordinary person, but in subjective terms such as callousness or 

wickedness.
383

 It was this very lack of awareness and care that was wrong. This is 

consistent with the notion of wickedness as an absence of goodness — in this case, 

wickedness was due to a lack of care or balance for values that society held dear. 

The attribution of culpability for the consequences of an original unlawful 

and/or disorderly act, whether for misdirected poisoning, slaying of officers of the 
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what he did was in a sudden Affray in the Heat of Blood, and through the Violence of 

Passion; for he who carries his Resentments so high, as not only to execute his Revenge 

against those who have affronted him, but even against such as have no otherwise offended 

him but by doing their Duty, and endeavouring to restrain him from breaking through his, 

shews such an obstinate Contempt of the Laws, that he is no more to be favoured, than if he 

had acted in Cold Blood.’ 

The focus here is Aristotlean in its concern about lack of balance. 
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state
384

 or actions that manifested a lack of respect or care for cherished social values 

imported a rich social conception of malice. An accused who violated community 

values was regarded as wicked, regardless of their knowledge or intention, reinforcing 

Fletcher’s notion of culpability arising from community expectations of behaviour: 

Neither shall he be adjudged guilty of a less Crime who kills another, in 

doing such a wilful Act as shews him to be as dangerous as a wild 

Beast, and an Enemy to Mankind in general; as by going deliberately 

with a Horse used to strike, or discharging a Gun, among a multitude of 

People, or throwing a great Stone or Piece of Timber from a House into 

a Street, through which he knows that many are passing; and it is no 

Excuse that he intended no Harm to any one in particular, or that he 

meant to do it only for Sport, or to frighten the People &c.
385

 

In this situation, the actions of the accused demonstrated malice to the 

community in general, rather than any intention to injure a specific person. Such a 

person was regarded as a ‘wild Beast’, an ‘enemy to mankind in general’. The notion 

of the ‘wild beast’ draws upon earlier legal constructions and community 

                                                 

384
  Treatise writers were in agreement that the slaying of an officer of justice in the course of 

their duties would still be held to be murder, despite the absence of premeditation. The 

‘sudden encounter’ doctrine would not apply in these cases, because an attack on officers of 

the state was a threat to the community. This approach was partly based on practicalities; 

attacks upon officers were seldom premeditated, for of their nature they arose only when a 

given officer attempted to carry out his duties. The cases were represented in terms of threats 

to, or breaches of, order: 

‘… and it was held per totam curiam that if upon an affray the constable and others, in his 

assistance, come to suppress the affray and preserve the peace, and in executing their office 

the constable or any of his assistants is killed, it is murder in him though the murderer knew 

not the party that was slain and although the affray was sudden, because the constable and 

assistants came by authority of law to keep the peace and prevent the danger which might 

ensue by breach of it …’ 

Young’s case (1586) 4 Co Rep 40. Cited by Kaye, ‘The Early History of Murder and 

Manslaughter, 591. 

385
   Hawkins, Pleas of the Crown, 74, s12. 
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understandings of the outlaw as the ‘wolf at the door’, who could and should be 

exiled or killed.  

Dishonourable and/or cruel actions were regarded by the community as 

manifestly wicked, and informed treatise writers’ constructions of malice. Persons 

who behaved in a manner that breached social norms would be judged wicked and 

punished because of the social meaning of the act, independently of whether or not 

the person had acted with any specific guilty intent.
386

 The punishment of a person in 

this situation symbolised disapproval and condemnation. An emotional account of 

wickedness thus intersected with the pattern of blameworthiness of manifest 

criminality. In contemporary criminal law, manifest criminality tends to be regarded 

as an external and objective standard, as the focus is on the act. However, in the 

representations of treatise writers, the inclusion of an emotional evaluation gave depth 

to manifest criminality and transcended the subjective and objective opposition 

assumed by contemporary criminal law. An accused was culpable not just because of 

an act breaching laws (that is, an objective standard), but because their act manifested 

a lack of care for these laws (that is, a subjective standard). On this account of malice, 

what was important was the failure to care for enshrined community values; it was 

this failure that was wicked. 

The pattern of manifest criminality specifically invites and excites emotional 

understandings of wickedness, as its essence is that it is disturbing to the community 

as a whole.
387

 A manifestly criminal act will excite fear and repugnance, and demand 

a response by the legal system. As I argued above, Coke enunciated and excited the 

fear of poisoning by dwelling on its mechanics. The pattern of manifest criminality 

thus contributed to the persuasive project of malice. Treatise writers excited and 

expressed emotions of fear and disgust of manifestly wicked acts to justify judgment 

and punishment.  

                                                 

386
  For example, Manwood CB gave it as his opinion in 1584 that ‘if one strike a child in the 

street with his dagger whereof it dieth, it is Murther, and yet there is no known malice, but 

malice intendeth’. Cited by Kaye, ‘The Early History of Murder and Manslaughter, 591. 

387
  Fletcher has noted that this pattern can be highly conservative as it draws upon and reinforces 

stereotypes. Fletcher, Rethinking Criminal Law, 115–20. 



 

 137 

Emotion intersected not only with the construction of the pattern of manifest 

criminality, but also with the pattern of subjective culpability. This is demonstrated in 

the development of the concept of heated blood as a basis for distinguishing between 

murder and manslaughter. If a slaying took place in hot blood, then this would 

provide the foundation for a rebuttal of the presumption that the killing took place out 

of malice aforethought. In his historical and contemporary analysis of the defence of 

provocation, Jeremy Horder framed the doctrine of provocation in terms of medieval 

ideas of (im)purity of will.
388

 I agree with Horder’s analysis, apart from his lexical 

emphasis upon cognition and his disregard for the language of the time, which was 

framed in terms of emotion or heart. Horder asserts that during this time, if an action 

in self-defence was to be excusable, a slayer must have retreated as far as he could 

before striking. A defendant who only struck when his back was to the wall could be 

presumed to have acted without corrupt intention (or heart). It could be presumed that 

he acted either ‘with sorrow of heart’ or ‘from fear and instinctively’. Horder argues 

that if the key culpability question is whether a slayer had acted ‘instinctively’, then 

killing in anger upon provocation could equally have been included, alongside killing 

in fear, for angry actions may in a sense be no less ‘instinctive’ than actions out of 

fear. Accordingly, killing in anger — particularly upon grave provocation — was 

regarded as involving an instinctive action that was as worthy of the more lenient 

categorisation and treatment that killing out of understandable fear had received for 

centuries. On this account, instinctive slayings due to fear and anger were regarded as 

less culpable than those where reason was untainted by passion, where the accused 

had planned his slaying in cold blood.  

While anger was regarded as an understandable emotion, Horder asserts that 

this emotion was still evaluated in terms of its appropriateness. Accordingly, during 

this time there were strict rules for the occasions upon which an accused could claim 

provocation — seeing a wife committing adultery, a grossly insulting assault, or 

seeing a friend, kinsman or Englishman under attack.
389

 These rules thus expressed 

                                                 

388
  Horder, Provocation and Responsibility, 16–22. 

389
  ibid. In contemporary law we would term this a question of whether or not there was 

provocative conduct. The rules limiting provocative conduct have greatly eased, particularly 

as the courts have stated that it is now possible to contextualise the provocation. Current 
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Aristotelian notions of virtue and vice, where the emotional responses to provocation 

and consequent actions could and should be evaluated. The law expressed a clear 

conception of the right grounds upon which a person could claim to become very 

angry, and the right response of retribution. Horder’s analysis of the rules of 

provocation demonstrates that a cognitive/temporal account of culpability was 

insufficient, and was supplemented by an evaluation of the content, subject and 

expression of emotion.
390

 It was not sufficient to argue immediate loss of self-control, 

but rather that the accused felt anger in response to appropriate stimuli, and expressed 

this anger in the right way at the right time.  

The emotional account of malice should not be regarded solely as a 

supplement to modern patterns of blameworthiness; rather, emotion was integral to 

the persuasive project of treatise writers — it provided context and motive.
391

 It also 

framed the event, and it is one of the reasons why Saunders’ case is remembered. 

Saunders’ case can be read as a story of love. Plowden reported that ‘John 

Saunders had a wife whom he intended to kill, in order that he might marry another 

woman with whome he was in love …’
392

 The emotional account of wickedness 

stresses that there are no wholly negative or positive emotions, but rather that it is a 

lack of balance, an excess, that is wicked.
393

 Thus, although love generally is not 

regarded as a negative emotion, it was Saunders’ excess of love for an inappropriate 

subject, and his lack of love for his wife, that provided the motive for his actions. 

Interestingly, treatise writers referred to Saunders’ desire to kill his wife without 

                                                                                                                                            

debates about the limits of provocative conduct include whether or not an accused can rely on 

provocation that was mistaken or due to hearsay. R v Davis (1998) 100 A Crim R 573; R v 

Davis (1998) 73 ALJR 139. 

390
  Horder’s arguments that the loss of this Aristotlian foundation has led to the loss of the moral 

basis for the contemporary defence of provocation are highly persuasive. It is arguable that 

much of contemporary provocation law is concerned with whether or not the accused lost self-

control, rather than why the accused lost self-control.  

391
  See Binder for a fascinating history of the vexed relationship of the law with motive. Guyora 

Binder, ‘The Rhetoric of Motive and Intent’ (2002–03) 6 Buffalo Criminal Law Review 1. 

392
  R v Saunders & Archer (1378-1865) 75 English Reports 706, 707 (Warwick Assizes). 

393
  Midgley, Wickedness. 
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reference to his love for another woman. This implies that a motive to kill a wife may 

be understandable without further explanation. 

Moreover, it was Saunders’ love for his daughter that generated the problem 

of malice for the law. Plowden reported that ‘he had no intent to poison his daughter, 

nor had he any malice against her, but on the contrary, he had great affection for her’. 

Here malice is distinguished from intention, and placed in opposition to affection; it is 

a negative emotion. This representation of malice is consistent with the grammar of 

malice — we feel malice towards others. Could Saunders be culpable despite his lack 

of malice toward the actual victim of his poisoning? 

… and the daughter eat the poisoned apple, and the said John Saunders, 

her father, saw her eat it, and did not offer to take it from her lest he 

should be suspected … and the daughter died of said poison.
394

 

The case was thus a story not only of love for another woman and his daughter, but 

also of self-love. Whilst defences such as self-defence, duress and necessity are 

constructed around a notion of self-love or self-preservation,
395

 the law places limits 

on the extent to which this self-love can excuse prohibited acts.
396

 In Saunders’ case, 

the defendant’s failure to warn his daughter of the poisoned apple was constructed as 

wicked because of his original unlawful act of poisoning. Saunders was held 

responsible for all the consequences of this original unlawful act, despite their 

unforeseen nature.  

What is missing from the case report and treatise writers’ accounts is the 

emotional response by the mother to accidentally killing her daughter and finding out 

                                                 

394
  R v Saunders & Archer (1378-1865) 75 English Reports 706, 707 (Warwick Assizes). 

395
  Thomas Hobbes, Leviathan (Tuck, 1991 [1651]). 

‘If a man by terrour of present death, be compelled to doe a fact against the Law, he is totally 

Excused; because no Law can oblige a man to abandon his own preservation. And supposing 

such a Law were obligatory; yet a man would reason thus, If I doe it not, I die presently; if I 

doe it, I die afterwards; therefore by doing it, there is time of life gained; Nature therefore 

compells him to the fact.’ 

396
  I examine the relevance of self-love in Chapter 5 in terms of an accused, but also judges and 

the law. 
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her husband had tried to kill her. Arguably, her emotional response is irrelevant once 

her lack of guilt is established. Moreover, her response is not part of the calculus of 

Saunders’ responsibility, because he did not intend to use her as an innocent agent. 

This can be seen as part of a project to carve out a separate sphere of criminal law. 

Treatise writers in the 16th to 18th centuries were focused on the criminal event itself. 

This can be contrasted with the broad time and subject frame that, as I noted in the 

previous chapter, were used in medieval law; these took into account the accused, the 

victim and the victim’s family, before, during and after the event, in attributions of 

malitiam. Despite this, Plowden was very clear, as were the treatise writers, that it 

was the mother who unwittingly caused the death of her child.
397

 This relationship is 

one of the reasons for resonance of this case — the horror of a mother unknowingly 

being the instrument of the death of her child.  

In this section, I have demonstrated the broad and malleable construction of 

malice. Treatise writers drew not only upon notions of culpability based on harmful 

consequences, subjective culpability and manifest criminality, but also on emotional 

responses to and understandings of wickedness. Saunders’ case was used and 

represented in a variety of ways in the construction of malice. Saunders caused death 

intentionally through the manifestly wicked act of poisoning, due to an excess of love 

for the wrong woman. In their quest to construct a persuasive concept of malice as 

legal wickedness, treatise writers used arguments of reason, drew upon historical 

authorities, religious and communal understandings, and excited emotional responses 

of fear and repugnance to wickedness. Treatise writers slipped between individual and 

social accounts of wickedness that were expressed through an emotional 

understanding of wickedness. If an accused did not care about the values society held 

dear, then this too was constructed as wicked or malicious, and could be expressed 

through dangerous or illegal acts. The flexibility and expanse of malice were 

appropriate to its central function to persuade that wickedness would not escape the 

law. This shored up the jurisdictional claims of treatise writers that the law was 

capable of identifying, judging and punishing wickedness. The sources relied upon in 

                                                 

397
  This is still the case today with modern references noting that it was a mother who killed her 

child. 
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the construction of malice also shored up jurisdictional claims, providing social and 

religious authority to the right to speak in and of legal wickedness.  

The apple 

The intersections of act, intention, consequence and emotion do not exhaust the 

repertoire of malice. Central to the representation of Saunders’ case was the apple. 

Indeed, the significance of Saunders’ case cannot be understood in the absence of 

analysis of treatise writer concentration upon the apple. The apple resonated with 

treatise writers, contributing to the constitution of malice and its rhetorical project. In 

this section, I explore the ways in which the treatise writers extended beyond 

Fletcher’s three patterns of blameworthiness in the construction of a resonant concept 

of malice as legal wickedness through the image of the apple. Treatise writers used 

the apple to clarify, organise and produce legal notions of wickedness, emphasising 

some aspects of malice while hiding others. It evoked religious conceptions of 

wickedness, but also illuminated treatise writers’ views of malice as substantive, 

bounded and malleable. I will argue in the following section that these attributes that 

made malice so useful and desirable were the same attributes that reminded treatise 

writers of the limits of law. 

Saunders’ case was widely cited by treatise writers as an exemplar of malice. 

The case could be, and was, represented without reference to Saunders’ use of an 

apple. For example, Coke did not refer to the apple in his reference to Saunders: 

Malice prepensed is, when one compasseth to kill, wound, or beat 

another, and doth it sedato animo … This malice is so odious in law, as 

though it be intended against one, it shall be extended against 

another.
398

 

Coke cited Saunders’ case in the margin without any further detail. In 

contrast, other treatise writers referred to Saunders’ use of an apple as an instrument 

and expression of malice: 

                                                 

398
  Coke, The Third Part of the Institutes, 50. Coke did, however, focus in great lingering detail 

upon the mechanics of poisoning. His concern was thus upon the act of poisoning, rather than 

the use of the apple.  
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So if A gives a poisoned apple to B…
399

 

… and such was the Case of the Husband who gave a poisoned Apple 

to his Wife…
400

 

... if A. give a poisoned apple to B...
401

 

Treatise writers had endless choices in the way that the case could have been 

represented, if at all, yet the majority chose to include the apple. I will explore the 

ways in which the apple contributed to the conceptualisation and rhetorical project of 

malice. 

My exploration of the apple is not inconsistent with Fletcher’s ideas in 

Rethinking Criminal Law. Specifically, through much of his examination of the 

pattern of blameworthiness of manifest criminality, Fletcher refers to the image of the 

thief — for example, ‘same shared image of the thief’, ‘our shared image of the way 

thieves act’ and a ‘compositive image of manifest thievery’.
402

 Fletcher’s idea of 

images expressing communal values in manifest criminality was extended by Bernard 

Jackson to include all the patterns of criminality as ‘collective images of 

blameworthiness’.
403

 Treatise writers drew upon and expressed the image of the apple 

to construct a persuasive concept of malice.  

The role of the apple in the Fall and temptation lies at the centre of the 

Christian story. In Judeo-Christian mythology, the apple is the forbidden fruit of the 

tree of knowledge, which gave Adam and Eve their knowledge of good and evil.
404
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  Edward Hyde East, Pleas of the Crown, Volume 1 (Nabu Press, 1972 [1803]), 230. 

400
  Hawkins, Pleas of the Crown, 84, s42. 

401
  Hale, Pleas of the Crown, 466. 

402
  Fletcher, Rethinking Criminal Law, 116. 

403
  Bernard Jackson, Law, Fact and Narrative Coherence (Deborah Charles Publications, 1988). 

404
  Genesis 2:3. 

‘And out of the ground made the Lord God to grow every tree that is pleasant to the sight, and 

good for food; the tree of life also in the midst of the garden, and the tree of knowledge of 

good and evil… And the Lord God commanded man, saying, Of every tree of the garden thou 

mayest freely eat: 
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Adam and Eve ate the forbidden fruit, and as a consequence they were banished from 

the Garden of Eden and forced to survive through agriculture. The Bible does not 

state what kind of fruit the tree of knowledge bore; however, in Western Christian art 

the apple traditionally has been depicted as the fruit of the tree of knowledge of good 

and evil.
405

 This apparently lay in a Latin pun: by eating the malus (apple) Eve 

contracted malum (evil). The apple was a popular culture icon for the forbidden fruit 

at the time that treatise writers were constructing malice. Thus, in the late 17th
 

century, Milton represented the forbidden fruit as an apple: 

… him by fraud I have seduced 

From his creator; and the more to increase 

Your wonder, with an apple …
406

 

The apple was represented as the forbidden fruit in 16th century art such as Titian’s 

Original Sin, Albrecht Durer’s Eve Offers Adam the forbidden fruit and Adam and 

Eve share the forbidden fruit, and Tintoretto’s Eve offers the fruit to Adam. 

The apple thus evoked what could well be regarded as the first crime — Adam 

and Eve’s contravention of a direct command by God, a breach of divine law. The 

story represented a strict causal relationship between wrongdoing and punishment, a 

relationship that the criminal law sought to claim and replicate. Violations of law, just 

as violations of God’s commands, required and justified punishment. The reference to 

the apple provided a template for a causal relationship between crime and 

punishment, embossing religious sanctity to the identification, judgment and 

punishment of malice. The criminal law could be portrayed as dealing with the effects 

of original sin, as depicted by Blackstone: 

… no rank or elevation of life, no uprightness of heart, no prudence or 

circumspection of conduct, should tempt a man to conclude that he may 

not at some time or other be deeply interested in these researches. The 

                                                                                                                                            

But of the tree of knowledge of good and evil, thou shalt not eat of it: for in the day that thou 

eatest thereof those shalt surely die.’ 

405
  Other regions have represented the tree as a fig or pomegranate. 

406
  Milton, John, Paradise Lost, (Cassell, Petter, and Galpin, 1866), X, 485–7. 
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infirmities of the best amongst us, the vices and virtues of 

ungovernable passions in others, the instability of all human affairs, 

and the numberless unforeseen events, which the compass of a day may 

bring forth, will teach us … that to know with precision the laws of our 

country and the deplorable consequences to which wilful disobedience 

may expose us, is a matter of universal concern.
407

 

All of us are potential victims or perpetrators as a consequence of this original 

contamination by the actions of Adam and Eve. Thus the apple conjured religious 

reverberations of good and evil.  

Treatise writers used the apple not only to draw upon Christian concepts of 

good and evil, sin and punishment, but also to develop and reiterate the attributes of 

malice. Just as an apple is a substantive thing, so treatise writers sought to understand 

and represent malice in substantive terms — as a thing that could be considered in 

terms of space, orientation, boundaries and movement, and which thus could be 

quantified, categorised and seen. 

Malice was expressed in spatial terms as a foundation, base or well-spring. 

This approach was demonstrated in the legislation withdrawing the benefit of clergy 

in cases of murder: ‘murder upon malice prepensed’;
408

 ‘wilful murder of malice 

prepensed’;
409

 and ‘of and apon malice prepensed robbe or murder’.
410

 The word ‘of’ 

denotes that the action was derived from a source or a starting point of emotion, 

action, motive, cause, ground or reason. This idea of malice as providing a foundation 

or source was also represented by treatise writers. Foster wrote of murder as ‘founded 
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in malice’,
411

 and Hawkins of it being ‘fought on Malice’,
412

 ‘upon Malice 

conceived’
413

 of ‘combat upon malice’.
414

 

This notion of malice as a foundation also reiterated cultural legacies and 

tendencies (still prevalent today) to conceive of wickedness and depravity as down, 

while virtue and goodness were conceived as up.
415

 For example, Hale talked of 

malice that ‘did not rise so high as corporal harm’,
416

 reflecting and reinforcing 

religious and cultural understandings of wickedness as coming from below — 

expressed through the fall of Satan, the orientation of hell including Dante’s 

representation of the underworld in the 14th century, the Fall of Adam and Eve, the 

depths of despair and depravity. Treatise writers thus augmented and constituted the 

relationship of malice with wickedness through this orientational consistency. 

The image of the apple modelled a desire to represent malice as an entity with 

boundaries. Just as an apple had edges, so too treatise writers sought to impose and 

assert boundaries upon malice, to construct a specifically legal concept of wickedness. 

This can be regarded as part of a jurisdictional gambit — an attempt to carve off a 

space that would be the site of legal judgment alone. This was demonstrated in 

attempts to assert a distinction between legal and religious notions of wickedness. 

Plowden’s case report asserted that Saunders was ‘seduced by the instigation of the 

devil’.
417

 However, none of the treatise writers made any reference to the devil in 

their representations of Saunders’ case.  
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This choice regarding the expression of malice can be understood by dividing 

accounts of wickedness into the mythological and the historical.
418

 The mythological 

mode ascribed evil to the activities of an independent cosmic principle loose in 

creation, such as Satan or the devil. In contrast, the historical mode regarded evil as 

an all too human failing. Both the mythological and historical notions of wickedness 

were expressed in the criminal law treatises. The mythological mode was portrayed in 

felonies ‘by conjuration, witchcraft, sorcery, or inchantment’.
419

 Treatise writers 

articulated offences of conjuring, consulting with, entertaining, employing, feeding or 

rewarding ‘any evil or wicked Spirit, to, or for any intent or purpose’.
420

 However, the 

supernatural conception of wickedness had no place in treatise writers’ organisation 

of homicide law. Instead, treatise writers communicated a legal subject capable of 

agency, and the notion of good and evil as an inherently human choice based on free 

will. Supernatural interventions obfuscated questions of culpability, and — more 

importantly — the expertise of the law. The exclusion of the supernatural in these 

areas of secular law was part of an assertion of questions that were specifically legal 

rather than religious. Here, God and religious representatives were not required to 

identify and punish legal wickedness.  

Coke’s metaphor, that ‘it sprang out of the root of malice’,
421

 encapsulated 

many of the above arguments. This was not only consistent with topographical 

conceptions of wickedness as down; in addition, the arboreal image of wickedness, of 

malice growing from roots of a tree, communicated a conception that wickedness was 

natural rather than supernatural. The apple is a reminder of the implications of 

original sin. According to this conception, wickedness was now an ordinary part of 

human life, an absence of or distance from God.
422

 This emphasis upon the natural 

was also demonstrated through treatise writers’ representations of the apple in 
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Saunders’ case. The case report states that Saunders gave his wife a poisoned roasted 

apple — but treatise writers did not mention this culinary intervention, instead 

preferring to represent the apple in its natural state. Accordingly, Coke’s imagery was 

consistent with the notion of (this type of legal) wickedness as a natural, rather than 

supernatural, concern. 

The legal notion of malice was not inconsistent with a religious conception of 

wickedness as an absence of God or grace, as parchedness for God. However, the 

exclusion of the supernatural enhanced legal claims of expertise. This demonstrates 

the delicate balancing act in which treatise writers engaged. They wished to draw 

upon some of the religious conceptions of wickedness to constitute a meaningful 

concept of malice, while excluding the demonic to impose boundaries upon malice in 

order to differentiate legal questions of malice from religious conceptions. 

The notion of malice as a bounded entity was also sustained in an emphasis 

upon its visibility — an idea that malice could be seen, just like an apple. The lexicon 

of treatise writers emphasised visibility: Coke stated ‘first let us see what this malice 

is’.
423

 This reiterated the idea that malice could be, and was, identifiable and 

quantifiable at law. This implied a comforting capacity of the law to discern malice 

that was particularly consistent with the pattern of manifest criminality. However, as I 

argue in the next section, with the idea that malice could be seen emerged an 

accompanying fear that it could be hidden.  

The apple also conjured theological and cultural associations of wickedness 

with malleability and mutability. The apple moved from Saunders to his wife and then 

to their daughter. While the apple incorporated Saunders’ malice, the case expressed 

the mutability of malice — as desire and intention to kill, the act of poisoning, of 

giving the apple and then failing to stop his child from eating it. The case highlighted 

the repertoire of malice, particularly its capacity to mutate and shift. As demonstrated 

in the previous sections, malice changed, exchanged and transmuted across 

intersecting patterns of blameworthiness. Malice was conceptualised as broad, almost 

free-floating; it could be based upon action, mere presence, intention, desire, character 

or spirit. Consequently, malice could be ascertained through spatial indicators, 

                                                 

423
  Coke, The Third Part of the Institutes, 51. 



148 

actions, things and persons. It could be attributed to different legal actors — the 

accused, the victim and representatives of the state.  

Malleability and mutability were integral to legal constructions of malice 

because they were conceived as attributes of wickedness: ‘in the Christian heaven, 

nothing is mutable, whereas in hell, everything combines and recombines in terrible 

amalgams, compounds, breeding hybrids, monsters — and mutants’.
424

 Evil was 

endlessly fertile, tricky and deceptive. In the Garden of Eden, the devil used trickery 

and disguise to persuade Eve to eat the forbidden fruit. In the case, Saunders was 

seduced by a devil who was a woman in disguise. Saunders used trickery to give his 

wife the poisoned apple. This fluidity was consistent with the historical construction 

of wickedness as lack or absence — whether an absence of God, grace or balance.
425

 

According to this conception, wickedness lacked an essence — it was simply an 

absence of goodness. Consequently, malice needed to be fluid, unsettled and shifting 

in order to identify and capture wickedness accurately. Treatise writers attributed 

characteristics of wickedness to malice so that it could fulfil its function. The apple 

was a graphic reminder of the mutability of malice.  

The apple reverberated in treatise writers’ constructions of malice. It was a 

reminder of original sin, but was also used to create a carefully constructed and 

bounded legal concept. The apple drew upon some religious concepts but excluded 

others. The metaphor of the apple reiterated treatise writers’ notion of malice as 

visible, as something that could be seen and discerned by the law. The apple was also 

a reminder of the mutability and malleability of malice — it shifted from person to 

person, just as malice crossed intersecting understandings of what it meant to be 

wicked.  
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The worm in the apple 

In this section, I explore the disadvantages of the concept of malice as an apple, the 

idea of malice as the worm or the poison in an apple. I consider the ways in which the 

various aspects of malice — its mutability, fluidity and malleability — generated 

anxieties for the treatise writers. Saunders’ case represented an anxiety developing 

during the 16th and 18th centuries that malice would escape, evade or beguile the law.  

The poisoned apple epitomised a central concern that malice might not have 

been articulated correctly, and thus may not be identified correctly by law. This was 

an anxiety about the limits of the law, generated by the substance of malice and its 

function.  

A central argument of this chapter is that treatise writers sought to construct a 

persuasive and cogent concept of malice as legal wickedness. This contributed to 

jurisdictional claims that the law was capable of accurate identification and 

punishment of wickedness. The process of constructing malice involved two 

potentially conflicting approaches. On the one hand, treatise writers sought to claim a 

specifically legal domain of interest and expertise that was distinct from other 

conceptual domains. Treatise writers attempted to impose legal boundaries upon 

malice, to claim malice as a specifically legal subject, to achieve closure. On the other 

hand, treatise writers drew upon resources external to the law to provide depth, 

credibility and resonance. They drew upon, acquired and differentiated attributes of 

malice from conceptual domains that were external to the law to persuade that legal 

conceptions of wickedness were correct and accurate, and to borrow from existing 

understandings of wrong and punishment. Accordingly, malice was a creature that 

was both inside and outside of the law — just as the poison came from outside but 

was now inside the apple. While malice was constructed as a subject of law, it drew 

its attributes, resonance, depth and rhetorical force from conceptions of wickedness 

external to law. Malice expressed an inherent paradox. Even while treatise writers 

attempted to impose and assert closure, there was always something other than law in 

the concept of malice, something essential outside of the law.
426

  

                                                 

426
  Margaret Davies, ‘Derrida and Law: Legitimate Fictions’, in Tom Cohen (ed.), Jacques 

Derrida and the Humanities (Cambridge University Press, 2001). 



150 

Saunders’ case demonstrates several themes relating to the anxieties of malice 

during this time. I explore first the problem of origins, second the anxiety that the 

boundaries of malice were incorrectly drawn, third that malice would use the law 

against itself to escape judgment, and finally a fear that semblance and reality were 

not matched — that malice might not be seen. 

Myth of origins 

In the previous section, I argued that Saunders’ use of the apple was significant for 

treatise writers in their quest to construct a persuasive subject of malice in part 

because of its reverberations with original sin. This cultural and religious reference 

deified the legal conception of malice, providing a foundation for treatise writers’ 

claims of what it meant to be wicked. It also provided a syllogistic structure of breach 

of law and punishment by God, reiterated and claimed by the treatise writers. The 

story of Adam and Eve is a myth of origins. It provides an explanation for why the 

world is as it is today — in the terms of this thesis, of why there is evil in the world. 

The myth has a syllogistic structure — the mandate by God that Adam and Eve 

should not eat the fruit of the tree of knowledge; the transgression by Adam and Eve; 

and their consequent expulsion from Eden. The syllogistic structure belies problems 

with this explanation for evil in the world. Leaving aside the question of why this 

original sin tainted all of humankind, God’s judgment upon and punishment of Adam 

and Eve appears unjust and disproportionate. How could they have understood what it 

meant to be good or evil?
427

 Their act came before they had an understanding of good 

and evil, of obedience and disobedience. It was only once they had eaten the fruit 

from the tree of knowledge that they were aware of and could make these distinctions. 

Wickedness could only be understood once they had eaten the forbidden fruit. Thus 

how could they have been wicked if this distinction between good and evil only made 

sense after the act? The reliance by treatise writers upon this myth of origins 
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highlights the limit of law, the originary violence that contaminates all laws,
428

 since 

all laws contain within them moments of newness that can only be understood in their 

breach.
429

 

The difficulty of relying upon this myth of origins to shore up the legal 

definition of malice is demonstrated by the problem of evil: the issue of how to 

reconcile the appearance of evil with the belief in a God that is omniscient, 

omnipotent and beneficent.
430

 Treatise writers would have asserted that the 

theological problem of evil was not their concern; rather, their focus was upon the 

practical effects of evil in this world. However, the story of Adam and Eve is a stark 

reminder of the uncertainty and contingency of the concept of wickedness. Treatise 

writers lacked foundations for their claims of why some acts, thoughts, desires and/or 

outcomes were regarded as legally wicked, while others were not. Reliance upon 

constructions of wickedness outside of the law did not resolve this issue. Ultimately, 

the concept of malice and legal jurisdiction was without solid foundations.
431

  

Boundaries incorrectly drawn 

The myth of original sin is thus a reminder that the boundaries of malice were 

selected and imposed. A pure concept of malice and/or wickedness did not exist. 

Conceptions of malice communicated by treatise writers were contingent, as 

demonstrated by disagreements about the contours of malice — at times even within a 

treatise. A central fear communicated by treatise writers was that the boundaries of 

malice were incorrectly drawn, that malice had been fallaciously foreclosed. They 
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were not concerned that the innocent would be wrongly convicted, but primarily with 

the possibility of the wicked escaping.  

The women in Saunders’ case highlight the anxiety that malice would escape 

the law. In the case report, the wife and the lover remain unnamed — instead, they are 

represented in archetypal roles as Seductress and Disobedient Wife. Neither woman 

was subject to prosecution; however, their presence in the case raised and 

demonstrated a fear that wickedness was escaping the law.  

The lover or love interest of Saunders was represented in the case report: ‘The 

said John Saunders had a wife whom he intended to kill, in order that he might marry 

another woman with whom he was in love …’
432

 Elsewhere in the case report, she is 

explicitly demonised as ‘being seduced by the instigation of the devil’.
433

 Her 

representation as the devil is a reminder of the perverted metamorphic capacities of 

wickedness, its lack of identity and integrity. It also reverberates with the myth of 

original sin — and its themes of seduction and temptation. The lover amalgamates the 

wickedness of Satan and Eve. Satan took the form of a snake in order to flatter and 

seduce Eve to eat the forbidden fruit. The lover appears to be the original tempter of 

Saunders. She is also Eve, encouraging Adam to do wrong so that he is not alone. In 

Milton’s Paradise Lost, Eve is blamed for the Fall because she was tempted by Satan 

and in turn tempted Adam. She was susceptible to Satan’s trickery because of her 

vanity and greed. Eve was both the instigator and victim of wickedness. In Saunders’ 

case, the lover is labelled wicked — she is the devil. Yet her precise role and 

responsibility are unclear. It is uncertain whether this was because she had any role in 

the murder plans, or simply because of her role as temptress. The lack of any charges 

suggests the latter. Even here, her role is unclear. It is not certain whether or not 

Saunders’ feelings for her were reciprocated, or whether her existence and potential to 

undermine the sanctity of marriage vows attracted the ire of Plowden. In either 

situation, she was beyond the law’s jurisdiction to the extent that treatise writers did 

not mention her role at all. Her devilish wiles thus existed beyond the law. 
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In contrast, the role and responsibility of the wife in Saunders’ case was 

considered explicitly by treatise writers. She was unnamed in the case report, and was 

instead denoted as ‘his wife’. The victim, Eleanor, is primarily identified as ‘his 

daughter’, but ‘was the daughter of her and her husband’.
434

 The innocence of the 

wife was not assumed but was the subject of debate by the judges. Her responsibility 

was dismissed, but regarded as needing explanation:  

For here the wife, who gave the poisoned apple to her daughter, cannot 

be guilty of any offence, because she was ignorant of any poison 

contained in it, and she innocently gave it to the infant by way of 

necessary food, and therefore it is reasonable to adjudge her innocent in 

this case …
435

 

The case summary described her role as such: 

If A intending to kill his wife gives her a poisoned apple, and she being 

ignorant of it gives it to a child against whom A never meant any harm, 

and against his will and persuasion, and the child eats it and dies, this is 

murder in A and a poisoning by him, but the wife, because ignorant, is 

not guilty.
436

 

A central issue was the wife’s disobedience to her husband. She had acted 

against the ‘will and persuasion’ of her husband, thus her actions were not fully 

innocent. Saunders gave the apple to his wife, who: 

… gave the rest to the said Eleanor Saunders, an infant, about three 

years of age, who was the daughter of her and the said John Saunders 

her husband. And the said John Saunders seeing it, blamed his wife for 

it, and said that apples were not good for such infants; to which his 

wife replied that they were better for such infants than for herself: and 

the daughter eat the poisoned apple, and the said John Saunders, her 

father, saw her eat it, and did not offer to take it from her lest he should 
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be suspected, and afterwards the wife recovered, and the daughter died 

of the said poison.
437

 

The court considered and dismissed her responsibility for the death of the child. 

Yet the wife’s failure to obey Saunders raised a concern that wickedness may 

escape the law. She breached private and domestic hierarchies enshrined in the law. A 

husband and wife were considered one person in law, and that person was the 

husband.
438

 A woman who killed her husband had been guilty of petit treason. She 

was a ‘traitress’ because she betrayed a person to whom she owed her faith and 

obedience; this was regarded as murder in ‘its most odious degree’.
439

 I referred to 

these hierarchical orders in the previous chapter, in my arguments about crime as 

disorder. This idea of disorder was reiterated in the wife’s disobedience to her 

husband. Treatise writers recorded this disobedience: she gave the apple to their child 

‘against the Husband’s Will and Perswasion’.
440

 East removes the matrimonial 

relationship but sustains the gendered nature of the offence: 

So if A give a poisoned apple to B, intending to poison her, and B 

ignorant of it, give it to child, who takes it and dies; this is murder in A, 

but no offence in B; and this, though A who was present at the time 

endeavoured to dissuade B from giving it to the child.
441

 

This almost has the element of a parable — a woman disobeyed a man or her 

husband, and thus caused the death of the child. Her failure to obey her husband 

raised difficulties for the law. If she had just obeyed her husband then this would not 
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have been a difficult case of murder for the law; there would have been no need to 

create the doctrine/s of transferred malice or felony murder. The recording of her 

failure to obey her husband is a reminder that wickedness has escaped the law.  

The lover and the wife epitomise an ongoing and recurrent fear in criminal 

law: that women commit more crimes than the law is aware or cognisant of — they 

are the dark figure of crime.
442

 It was, and is, feared that women’s wicked behaviour 

went beyond the criminal law — either because the boundaries of the law were 

incorrectly drawn (demonstrated by the failure of the wife to be held responsible for 

her disobedience) or because of women’s inherent deceit and cunning and thus 

capacity to evade the criminal law.
443

  

The fear that women are wicked and escaping punishment can be seen in 

archetypal associations of females with wickedness. Saunders’ case is presented as a 

story. The original case report states in brackets ‘as I was credibly informed, for I was 

not present, and therefore what I here report is upon the relation of the said Justices of 

Assize, and of the clerk of assize …’
444

 The facts of the case are then reported in 

various permutations by the treatise writers. As I have argued, this case had such 

resonance because of its immediate links with original sin due to the use of the apple. 

For modern readers also, the use of the apple reminds us of another fable of 

wickedness, Snow White. In Saunders’ case, gender roles differ from those in these 
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fables. In the Garden of Eden, it is Eve who commits the original wicked act by 

choosing to eat the apple. It is the wicked stepmother who gives the poisoned apple to 

Snow White due to jealousy and vanity. Thus females hold the central role of 

instigator and perpetrator in both of these archetypal stories of wickedness. Yet in 

Saunders’ case, Saunders is the perpetrator of the crime and women are the victims. 

The disjunction of these archetypal representations and associations of women with 

wickedness with the cases that come to the attention of the law raises the spectre that 

the law is missing or neglecting the malice of women, that the boundaries of malice 

have been foreclosed incorrectly. 

Malleability and mutability 

This anxiety that wickedness may escape the law is exacerbated by the attributes of 

malice. In the quest to ensure that malice accurately identified and encapsulated 

wickedness, legal treatise writers gave malice characteristics of wickedness. Malice as 

a legal subject was almost, yet not quite, wickedness. The notion of wickedness as 

dissembling, sly, tricky, seductive and paradoxical was also ascribed to malice. Given 

the endless ways of being wicked, malice had to be equally malleable and mutable. 

But it was this mutability that caused anxiety for the law.  

Saunders’ case demonstrated the fear that malice could and would use trickery 

to evade law. Saunders attempted to use the narrow definition of malice to assert a 

lack of culpability because ‘he had no malice against the daughter, nor any inclination 

to do her any harm’.
445

 Whilst Saunders was held responsible, his arguments utilising 

the fledgling legal standard of malice contributed to the anxiety about the trickery of 

wickedness. I develop this theme in the next chapter, when I consider the shift in the 

notion of malice from representing disorder to being regarded as disorderly. 

This anxiety that malice would escape the law was exemplified by a theme of 

semblance and reality. This theme was central to Saunders’ case, where the efficacy 

of the poisoned apple depended on it appearing to be healthy. The horror of Saunders’ 

actions was his parodic inversion of two good things — fruit and nourishment. This 
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disjunction between appearances and reality was essential to the efficacy of malice. 

This was expressed in Snow White: 

And then she went to a secret lonely chamber, where no one was likely 

to come, and there she made a poisonous apple. It was beautiful to look 

upon, being white with red cheeks, so that nay one who should see it 

must long for it, but whoever ate even a little bit of it must die. When 

the apple was ready she painted her face and clothed herself like a 

peasant woman, and went across the seven mountains to where the 

seven dwarves lived.
446

 

The wicked stepmother in Snow White relies on a series of disguises, hiding 

the poison in an apple and herself in a disguise. Mutability was also represented in 

Saunders’ case by the devil in the form of the lover, reiterating the myth of origin, 

with Satan as the snake.
447

 Mutability and malleability were traits of wickedness that 

contributed to its capacity and its horror. It is the absence of identity and essence, its 

capacity for mutability, that is wicked and assists in the accomplishment of 

wickedness. 

The theme of appearances versus reality had implications for the jurisdiction 

of the law. The law was portrayed by treatise writers in terms of its capacity to see 

wickedness: ‘the Law watcheth with a jealous Eye over their Conduct’
448

 and ‘the 
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Law watcheth over the Publick Tranquillity’.
449

 Malice was represented as an entity 

that could be seen. Claims of jurisdiction rested on the capacity to discern wickedness 

accurately. As I argued in the previous chapter, in medieval law it was believed that 

good and evil would be manifested, malice would be apparent. However, a 

developing theme was that malice could be hidden, covered or disguised, as 

demonstrated by statements such as: ‘There must be no Malice coloured under 

Pretence of Necessity’;
450

 ‘Neither shall a Man in any Case justify the killing another 

by a Pretence of Necessity’;
451

 ‘for he shall not elude the Justice of the Law by such a 

Pretence to cover his malice’;
452

 ‘he might execute the wicked purpose of his heart 

with some colour of excuse’ and ‘a cloak for pre-existing malice’;
453

 and ‘the 

Assailant, to give himself some colour for putting in Execution the wicked Purposes 

of his Heart retreateth and then turneth and killeth’.
454

 The attributes of mutability and 

malleability, so essential to the capacity of malice to identify wickedness, were the 

same attributes that now generated a fear that malice would evade the law. 

Saunders’ case epitomised these anxieties of the limits of the law. Treatise 

writers used the act of poisoning as a quintessential act of malice, drawing upon the 

uncanny image of the poisoner and the belief that malice in these circumstances was 

objectively discernible. They drew on the collective image of blameworthiness of 

manifest criminality, and the belief that malice could be seen. However, to be 

effective the poisoner required an appearance of normality. Saunders’ act of giving 

his wife the apple appeared as loving and nourishing as the wife’s act of giving 

Eleanor the apple. The efficacy of poisoning as a weapon, and the reason why it was 

so abhorrent, was that it could not be discerned until too late, if at all. Poisoning was 

heinous and deserving of punishment because it was stealthy. But it was this aspect 

that highlighted a blind spot of the law: literally, the limits of the law. The act of 
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mixing and giving poison would look the same as an innocent act of cooking and 

giving food. Poisoning, and thus malice, may escape the law completely through 

deception and inversion. How many other sly poisoners had escaped the law, causing 

deaths that appeared natural? 

This anxiety that malice may not be seen by the law was not resolved by a 

shift towards the pattern of subjective culpability. The developing emphasis on 

premeditation as a requirement and standard of murder exacerbated the anxiety about 

the capacity of the law to accurately discern wickedness. This is because the law 

cannot see into people’s heads. The law remains dependent upon appearances to 

determine state of mind. The essence and efficacy of premeditation depended upon 

semblance belying reality. Premeditated crime was particularly uncanny and 

unsettling because it disrupted appearances: 

Any crime, because it draws attention to the fragility of the law, is 

abject, but premeditated crime, cunning murder, hypocritical revenge 

are even more so because they heighten the display of such fragility.
455

 

On this account, premeditation is particularly disgusting and evil, because it 

turned the world upside down, perverting apparent acts of love, generosity and 

sustenance. Premeditation disrupts the legal dependence upon appearance, 

epitomising the difficulty when the law extends concern to subjective criminality. 

Presumably, unbeknownst to the wife, Saunders had fallen in love with another 

woman, plotted to kill his wife, got poison, cooked the apple in poison, then gave her 

the apple, all the while maintaining a veneer sufficient that her suspicions that he 

might kill her were not aroused. In Saunders’ case, malice aforethought literally arose 

before the law. The case demonstrated the concern that the law would arrive too late, 

if at all.  

Conclusion 

In the 16th to 18th centuries, treatise writers constructed a cogent, resonant concept of 

malice as legal wickedness. Their primary ambition was to persuade that malice was 
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sufficiently broad and malleable that wickedness would not escape the law. They 

aimed to enunciate general principles of malice that could be applicable across time 

and place, and explained according to reason. The malleability of malice was 

demonstrated by its capacity and tendency to morph across the patterns of 

blameworthiness since articulated by Fletcher. Malice could be the harmful 

consequence of an unnatural slaying, intentional wrongdoing and/or a manifestly 

criminal act. 

Saunders’ case was integral to the construction of malice: it was used by 

treatise writers to claim and demonstrate the malleability of malice. Saunders had 

malice because he caused the death of a subject of the Queen; he did this with 

premeditation, and through the uncanny act of poisoning. The slippage across 

Fletcher’s patterns of blameworthiness should not be regarded as a failure to settle 

upon a pure definition of malice, but as integral to the function of malice to persuade 

that wickedness would not escape the law. Treatise writers did not settle in the sense 

that they did not compromise the function of malice by proposing one definition, as 

treatise writers were aware that there were myriad ways of being wicked. Treatise 

writers also extended beyond Fletcher’s three patterns of blameworthiness to imbue 

malice with emotion. Treatise writers expressed and excited fear and repugnance of 

wickedness, and also included an emotional account of wickedness — whereby 

emotions could and should be evaluated. 

The use of the apple in Saunders’ case assisted treatise writers to develop and 

clarify ideas of malice. The apple drew upon Christian myths of origins and 

exemplified a structure of wrong and punishment. The apple expressed the notion of 

malice as a legal concept that was bounded and substantive. Even while drawing upon 

external notions of wickedness, treatise writers attempted to foreclose and 

differentiate the legal concept of malice from discourses external to the law, such as 

religion and morality. The apple also illustrated the notion that malice could be seen 

and accurately discerned by the law. 

The attributes that were essential to the function of malice of accurately 

identifying wickedness were the same attributes that generated an anxiety that malice 

would evade the law. Saunders’ case highlighted the limits of the law, its shaky 

foundations and the contingency of the construction of malice. It illustrated the 

anxiety that the boundaries of malice may be incorrectly drawn, or that the 
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malleability or mutability of malice may enable it to escape or evade the law, or to use 

the law against itself. The poisoned apple in Saunders’ case exemplified the hopes 

and fears of malice of the era. 
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4 

Sir James Fitzjames Stephen and monstrous malice 

In this chapter, I highlight the process and costs of an (incomplete) attempt to 

articulate a rational, cognitive model of culpability. I explore the ir/relevance of 

malice in a model of law proposed by Sir James Fitzjames Stephen, which 

emphasised factual questions of act, intention and consequence, and aimed to exclude 

allusive, normative, open-ended questions of culpability. I argue that in this process 

Stephen constructed a concept of, and relationship with, malice that shaped and 

expressed the modern concept of, and relationship with, malice. 

This chapter contributes to interconnected themes of my thesis. I continue the 

reconstruction of the substance of malice. I argue that Stephen attempted to reduce 

malice to intentional wrongdoing, but in the process expanded the repertoire of 

malice. As I argued in the previous chapters, malice represented disorder, badness or 

wickedness. In contrast, under Stephen malice was, in and of itself, disorderly, 

irrational, undesirable and outside the law. This chapter thus sustains the association 

of malice with disorder and wickedness, but in the hands of Stephen, malice is instead 

constituted as a powerful, inherently destabilising concept that disrupts and 

undermines the rational account of law. 

As I explore further in the next two chapters, malice emerges at the fissures 

and gaps of rational account of law. In Stephen’s model, it highlights the thinness and 

deficiencies of the rational and cognitive account of liability. This chapter 

demonstrates the different functions of malice. In Stephen’s account, malice is used to 

distinguish his analytic model from the old allusive model, but in addition he drew 

upon and expressed malice to supplement and construct the criminal law. He 

recognised the integral role of malice in the jurisdiction and foundations of the law. 

Stephen expressed an adversarial relationship between the rational science of law and 

malice; he organised malice as what the law was not. Here, jurisdiction is founded 

upon claims of transparency, simplicity and certainty. However, Stephen also 

recognised the relevance of accurately identifying wickedness or culpability to 

jurisdictional claims. Malice had the potential to identify wickedness at times when 

the cognitive account was incomplete. Even while attempting to expel malice from 
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the law, Stephen remained dependent upon it. He accepted and illustrated that the law 

cannot act without malice, and was simultaneously concerned about and relieved by 

its reappearance at moments when his cognitive account was incomplete.  

Sir James Fitzjames Stephen was a highly influential criminal lawyer of the 

nineteenth century who aspired to organise, rationalise and purify the form and 

content of the criminal law and criminal procedure, and to reassemble the laws of 

crime as a coherent whole. He aimed to reorganise the ‘conditions of criminality’
456

 

according to rational principles, and used the language of reason to espouse a 

‘cognitive’ model of liability that is the dominant pattern of blameworthiness in 

contemporary criminal law. Stephen tends to be cited as an authority for a desiccated 

conception and legal history of malice as ‘intentional wrongdoing’ and/or 

recommending the excision and exclusion of malice from the criminal law.  

In this chapter, I reconstruct and critically evaluate Stephen’s malice. This is 

vital to my project of malice. Stephen continues to be highly influential in the way 

that contemporary law structures, constructs and disparages malice. He espoused the 

aspirations of positivism and law as science that remain dominant in orthodox 

jurisprudence and law-making. However, Stephen’s representation and construction 

of malice were much more complicated than the desiccated, trivial account for which 

he is cited today. Stephen articulated and expressed inadequacies and deficiencies of 

the cognitive model that are particularly salient given the dominance of this model in 

contemporary criminal law. I argue that, far from excising malice, it permeated the 

structure and foundations of Stephen’s criminal law. Stephen remained dependent on 

malice, he exuded it, and he expressed nostalgia for it. My analysis of Stephen 

provides an explanation for and critique of the currently dominant model of law and 

culpability. Stephen’s relationship with malice contributed to, and is symptomatic of, 

the contemporary crisis of malice that is the subject of this thesis. 

In accordance with the ideals of positivism and law as science, Stephen’s 

primary ambition was to reduce the law to a lexicon and standard of rationality and 

cognition. Stephen aimed to reduce legal questions of culpability to act, intention and 
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harm in the quest for order, objectivity, purity and reason. Culpability was to be an 

empirical question of fact rather than dependent on non-legal discourses such as 

morality. Stephen attempted to sustain the long-term association of malice with 

wickedness, while simultaneously proposing to reduce malice to his cognitive model 

of culpability. However, malice evaded Stephen’s efforts to impose order, 

highlighting the costs and weaknesses of cognitive standards of wickedness.  

Rather than change his system of order, Stephen sacrificed malice, and 

assigned to it the residual of all that he wished law was not and would not be. A 

central motif of Stephen’s writing was the reduction of the criminal law to its 

essential, rational, general principles. In the process of ‘reducing’ the law, Stephen 

generated a vast residual of undesirable negatives that he then attributed to malice. 

For Stephen, malice was a disorderly, cruel, wicked, primitive, vague, open-ended, 

irrational fiction. Stephen expressed an adversarial relationship whereby malice was 

all that the law was not, and thus depended on malice as the Other of his vision of 

law. Stephen associated malice with the ‘old’ way of thinking about and organising 

culpability. Disparaging the evaluative questions asked by malice was a means toward 

establishing the ‘new’, improved model of culpability focusing on the cognitive. I 

argue that the residuum of the undesirable of law attributed to malice was so vast that 

Stephen created a monster. In his quest to rationalise the law, Stephen extended the 

meaning of malice from what had previously been a category in the criminal law of 

disorder, wickedness and undesirability to the cause in law of disorder, undesirability 

and wickedness. 

This chapter explores the idea of malice as monstrous. It looks specifically at 

why malice was so monstrous and the function of the monstrous in Stephen’s 

construction of criminal law. To assist with my analysis of the monstrous, I refer to 

one of the great 19th century novellas — The Strange Case of Doctor Jekyll and Mr 

Hyde by Robert Louis Stevenson. This analysis through fiction is appropriate because 

it emphasises the making of meaning as a creative process, and also sustains my 

critique of the cognitive model and analysis of Stephen’s relationship with malice. 

Stephen regarded fiction as an attribute of malice and irrelevant to his fact- and logic-

based model of law, yet throughout his writings he exercised and excited the 

imagination to construct, supplement and persuade that his model of law was 

sufficient. 
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Despite Stephen’s desire to expel malice from the criminal law, it permeates 

his accounts. Stephen expressed malice towards other treatise writers and towards 

malice itself. I draw upon Francois Flahault’s philosophical, anthropological and 

psychoanalytic argument that we feel malice towards others because of our desire for 

absolute self-affirmation, and the fact that each of us can exist only due to the 

mediation by others, to explain the complex relationship of both Stephen and the law 

with malice. Stephen aspired to soar above the history of criminal law and the open-

ended evaluative question of malice to create a closed, rational system of law 

independent of non-legal discourses. However, at the same time he recognised that 

malice — its history and substance — contributed to the jurisdiction of the law. Even 

as Stephen attempted to excise malice, he expressed regret and nostalgia. Its sacrifice 

was the price of simplicity and transparency of law, but Stephen recognised that 

malice could do things, and ask evaluative questions that were as important, if not 

more so, than the rational and cognitive model of law and culpability. Stephen was 

aware of the price of this transaction. 

In the first section of the chapter, I give a brief biography of Stephen to 

demonstrate his importance and his aspirations. In the next section, I consider the 

place of malice in light of the law as science and positivist models that Stephen 

touted. I then go on to argue that Stephen constructed an adversarial relationship 

between the law and malice. Just as Jekyll created Hyde in his aspiration for purity, 

Stephen repressed aspects of the law that he considered negative, disorderly and 

undesirable. I argue that, in the process, malice became monstrous. In the following 

two sections, I demonstrate the ways in which malice infused Stephen’s account of 

law, despite his ambitions for excision. I argue that Stephen was fully aware that 

malice could do important things which his cognitive model could not.  

Stephen articulates clearly, in colourful prose, the modern relationship with 

malice, the fear, fascination and repression of malice, and the costs of this repression. 

His account manifests the modern crisis of malice. Throughout his account, and in 

modern criminal law, malice reappears as a destabilising influence when the cognitive 

model of culpability was and is insufficient. 
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Stephen the great criminal lawyer  

Stephen had a ‘deserved reputation as the great English criminal lawyer of the 

nineteenth century’ due to his crusade to expound and organise the nature, form and 

content of the criminal law, and the texts written during his lifetime.
457

 Stephen was a 

criminal lawyer, High Court judge, professor of common law at the Inns of Court, 

journalist and legal historian.  

Stephen was called to the Bar of the Inner Temple in January 1854, and by the 

following year was a practising barrister. To supplement what he perceived to be 

inadequate legal training, Stephen (unusually for the day) completed a law degree at 

London University, where he first seriously encountered Benthamite philosophy.
458

 In 

1869, Stephen was appointed legal member of the Governor-General’s Council of the 

Viceroy in India. Although in India for only two and a half years, Stephen was highly 

productive and introduced various codes, including the Indian Evidence Act 1872. 

Stephen stated that it was during this time that he became focused upon the subject of 

the codification of criminal law and procedure.
459

 Upon his return to England in 1872, 

Stephen aimed to fulfil the ideal of codification; however, the code was never 

accepted in England.
460

 In 1879 he was appointed judge of the High Court, Queen’s 

Bench Division. In late 1889, Stephen was a judge in trial of Florence Maybrick, an 

American accused of the murder of her husband.
461

 During this well-publicised trial, 
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reports began to surface that Stephen was mentally incompetent.
462

 Such questions 

continued to be raised until his resignation in 1891. He died on 11 March 1891.  

Whilst practising as a lawyer and acting on the Bench, journalism was a 

continuous occupation paralleling the various phases of Stephen’s legal career. He 

was actively involved in the wider intellectual and political community, producing a 

prodigious number of articles and reviews on an impressively wide variety of topics 

taking in political science, history, law, philosophy, religion and literature.
463

 Along 

with other young, confident, ambitious intellectuals he contributed to opinion-forming 

debates and exchanges on the questions of the day.
464

 His career in high journalism 

dropped away as his enthusiasm for codification schemes gained momentum.
465

 His 

philosophical text, Liberty, Equality, Fraternity,
466

 was recognised as a successful 

critical response to J S Mill’s On Liberty.
467

  

The years of legal practice were accompanied by the production of a 

collection of significant law texts, establishing Stephen as a criminal jurist of 

significance. Stephen produced some of the most complex writing and thinking on 
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criminal law of the nineteenth century. His works provide insights into all features of 

the criminal law: its history, the substantive law, procedure, evidence and punishment. 

These works were written as part-time projects to supplement Stephen’s main 

occupations as a barrister (cum journalist), colonial legislator and eventually judge. 

Stephen brought to these works his practical knowledge of the law, a reforming zeal 

and an inexorable logic, accompanied by rhetorical flourishes and styles of the 

journalist.  

Stephen published the first edition of A General View of Criminal Law in 

1863. His approach was innovatory, not only in revealing the nature and relationship 

of the subject’s principal theoretical elements, but also in showing the wider social 

scientific setting within which law might be studied. Upon his return from India, 

Stephen attempted to update his General View, but claimed: 

I found myself hampered every page by the absence of any 

authoritative statement of the law to which I might refer. It then 

occurred to me that as there was no such statement in existence I might 

write something which at all events would express my own view as to 

what the law was, to which I might refer in discussing its provisions 

historically and critically.
468

 

As a consequence, Stephen wrote A Digest of the Criminal Law,
469

 which he then 

proposed to the Lord Chancellor and Attorney-General as a Draft Penal Code.
470

 

Stephen then drew up the Draft Criminal Code of 1878, which was introduced to 

parliament and then subject to a commission of which Stephen was part. The Draft 

Code of 1879 was slightly different, but the commission did not discover any serious 

errors or omissions in Stephen’s original Draft Code.
471

 Stephen completed the three 
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volumes of A History of Criminal Law in 1882, with publication the following year. 

This was the last and possibly most impressive of his works on criminal law. The 

work was a great advance over anything of a similar nature previously produced in 

the field of English criminal law, resulting in early and lasting recognition of the 

work’s considerable merits. The texts remain relevant and are a source of ‘endless 

borrowings’.
472

  

Stephen remains a recognised authority on criminal legal history in 

contemporary criminal law, and it is his representation of the history and definition of 

malice that is currently dominant. Stephen tends to be referred to and cited as an 

authority for representing malice as a primitive version of wrongful intention and/or 

as a disorderly, problematic concept. This is demonstrated in the High Court case of 

R v Lavender,
473

 in which the majority of the High Court states:  

Sir James Fitzjames Stephen summarised the state of the common law 

in 1877 by saying that malice aforethought covered any one or more of 

the following states of mind: intent to kill or cause grievous bodily 

harm; knowledge that the act causing death will probably cause death 

or grievous bodily harm although such knowledge is accompanied by 

indifference whether death or grievous bodily harm is caused; an intent 

to commit any felony whatever; or an intent to oppose by force an 

officer executing a duty of arrest or custody.
474

 

Here Stephen is cited as an authority for the historical definition of malice. This 

definition asserts that malice is intention or knowledge. This shows the modern 

tendency to use Stephen as an authority for the representation of malice as a cognitive 

standard. As demonstrated in the previous chapters, the history and meaning of malice 

was more complex than this representation by Stephen. Moreover, as I show in this 
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chapter, Stephen was aware that the legal history and meaning of malice went beyond 

a cognitive model. 

In R v Lavender, Kirby J detailed some of Stephen’s concerns about malice: 

In 1877, in London, Sir James Fitzjames Stephen wrote A Digest of the 

Criminal Law. The author declared that ‘[m]anslaughter is unlawful 

homicide without malice aforethought. Murder is unlawful homicide 

with malice aforethought’. However, he acknowledged that this 

definition addressed ‘one of the most difficult problems presented by 

the criminal law’. He declared that the reason for the difficultly lay in 

the ‘intricacy, confusion, and uncertainty of this branch of the law’ and 

the unsatisfying attempts by earlier writers on the English law to 

explain precisely the discrimen between murder and manslaughter. 

Thus, Coke’s analysis was condemned by Stephen as ‘bewildering’, 

full of ‘loose rambling gossip’. Hale’s analysis was condemned as 

‘exceedingly confused’. Stephen concluded that such confusion could 

ultimately be traced to Tudor legislation introducing fictitious notions 

of malice into the law of homicide in order to take away benefit of 

clergy in the more serious instances where that immunity was judged 

specially inappropriate and unacceptable.
475

 

Kirby J’s judgment shows some of Stephen’s central themes of malice that I explore 

in this chapter. These include Stephen’s association of malice with fictions, disorder 

and his attribution of responsibility for the disorder of the law of homicide to malice. 

The summary also illustrates another (neglected) aspect of Stephen’s malice: his own 

malice towards other treatise writers and towards malice itself. I will argue that, 

despite his disavowals of it, malice infused Stephen’s account of law. This chapter 

reconstructs Stephen’s organisation and expression of malice. 

Legal science and the place of malice 

With regard to malice, Stephen is regarded as a primary authority on its history and 

substance, and it is his negative and derogatory construction of malice that tends to be 
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cited. In this section I contextualise how and why Stephen constructed malice in such 

negative terms. This is important in part because Stephen’s representation of malice is 

so influential. More significantly, the reasons why, Stephen portrayed malice in such 

negative terms, due to his aspirations and ideals, remain dominant in contemporary 

jurisprudence. Accordingly, Stephen constructed, demonstrated and epitomised in 

colourful prose and invective the modern relationship of legal doctrine with malice. 

In this section, I explain Stephen’s aspirations in terms of legal science and 

positivism, models that are currently dominant in mainstream jurisprudence. I argue 

that Stephen aspired to a closed, pure model of law independent of external 

discourses. He aspired to codify and organise criminal law as a rational science using 

the terms of science — reason, fact, intention. On this account, attributions of 

culpability should depend on the factual and empirical rather than on open-ended 

evaluative concepts. He was a part of an ambition to shift from an allusive model of 

culpability that I have considered in the previous chapters to the analytic. Fault 

elements were to be reduced to their factual, component parts, and it was assumed 

that legal (and moral) culpability would necessarily follow.  

Where did malice fit within Stephen’s model? What was its place? I argue that 

Stephen attempted to balance and marry two competing notions. On the one hand, 

Stephen aimed to reduced malice to intentional wrongdoing, a question of fact. On the 

other, he aimed to retain and recognise the long-term legal construction of malice as 

wickedness: ‘malice means nothing but wickedness’.
476

 That is, Stephen attempted to 

assert that wickedness was a factual and cognitive issue. Attributions of culpability 

were thus to depend upon the factual question of whether or not an accused had the 

necessary intention or knowledge. This is in accordance with what I note throughout 

my thesis as the currently dominant construction of legal culpability — the so-called 

‘subjective’ pattern of blameworthiness.
477

 As I argue below, the problem for Stephen 

was that malice as wickedness would not reduce to this cognitive model of 
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culpability. Stephen expressed awareness that wickedness was not solely a function of 

whether or not the accused had the necessary intention or knowledge when 

committing a particular act.
478

 In the following section, I argue that Stephen’s failure 

to reduce malice to the cognitive led him to cast malice in opposition to his code of 

criminal law. 

The science of law 

Stephen aimed to codify the criminal law based on reason. This was consistent with a 

nineteenth century ambition to include all knowledge within scientific frameworks, 

and the developing legal positivist framework.
479

 A scientific approach gave 

objectivity, legitimacy and respectability.
480

 The scientificity of law was a crucial part 
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of establishing the law as a subject worthy of study in the eyes of sceptical 

universities and a largely hostile profession.
481

  

Stephen aspired to several ideals of a science of law that intersected with the 

developing theory of positivism. Stephen’s texts on the criminal law were a 

contribution to the emerging social scientific movement, and his work constituted a 

measured attempt — of no mean originality — to place the study of criminal law 

amongst empirically based social sciences and reveal its general relevance to any 

interested observer of society’s workings. He turned the study of criminal law into an 

‘art founded on science, the art of making wise laws, the science of understanding and 

correctly classifying large departments of human conduct’.
482

 Stephen believed that 

law was susceptible to scientific analysis. He aimed to apply the principles of science 

to law, to impose order, reason and objectivity. He would rationalise, classify and 

codify the law. Stephen wanted to transcend the chaos and darkness of the common 

law and create order. He believed that while the law might appear chaotic, it was in 

fact internally coherent, and this coherence derived from the fact that the law was 

grounded upon a few general principles. Legal scholars such as Stephen aimed to 

tease out general principles underlying the law and communicate this cohesion 

through the articulation of general principles in books of criminal law, and in teaching 

these general principles.
483

 For some 19th century authors such as Dicey and Pollack, 

for the law to be regarded as scientific ‘seems to have meant little more than that the 

law was clear, rational, internally coherent and systematised’.
484

 Stephen was a part of 

the movement that involved the ‘science’ of law by articulating and producing 

fundamental principles of law in a unified and coherent way.  
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Central to Stephen’s project of the organisation and codification of the 

criminal law was the reduction of criminal law: 

I have reduced the law upon the subject to the form of propositions, 

which will be found in my Digest … showing how all of them find 

their place under the various propositions into which I have condensed 

the law.
485

 

For Stephen, and other legal writers of the time, the reduction of criminal law to its 

essential principles was desirable and constructive.
486

 In order to know and 

understand the law, it needed to be reduced to simple, reasonable, knowable 

categories. The notion that propositions would ‘find their place’ underlines his claim 

that his order was natural and reasonable. Criminal law could be organised in a ‘more 

consecutive and natural’ way, systematic and well arranged.
487

  

Not only did Stephen aim to explain the law according to rational principles, 

but in addition he used the language of science. This is indicated even by his aim to 
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‘codify’ the law — thus systematising and reducing the law. He aspired to an analytic 

model of culpability, breaking down culpability to its component parts, and assuming 

that if these elements were established then legal blameworthiness was also 

established. This analytic model required questions of empirical fact — did the 

accused do the prohibited act, cause the harm, with the necessary state of mind? This 

can be opposed to an allusive model of culpability (epitomised in the previous 

chapters of this thesis), which depends on open-ended, normative questions such as 

whether or not an accused was wicked. 

This legal science approach intersected with positivist ideals. The ‘scientific’ 

ideal of reducing law to its factual components connected with the positivist ideal of 

separating fact and norm. Law was to be described as it was, rather than as it should 

be. It sustained the positivist ideal of separating law and morality — expressing an 

opposition of the objectivity of science with the subjectivity of morality. Culpability 

was to be a question of fact — objective and rational, not dependent on moral terms. 

Stephen’s ambition to separate the analytic and factual from evaluative questions was 

thus consistent with the views of legal positivists Bentham and John Austin. On this 

model, judgment should be based on empirical facts rather than uncertain and 

inconsistent moral evaluations. The idea of resolving legal questions of culpability 

based on questions of fact is also consistent with a positivist ideal of a closed system 

of law, whereby the law resolves questions constructed by the law. On this model, the 

law is not dependent upon other discourses such as morality. The only law is the 

written law, expressed in the completed code. 

The central values touted by these intersecting ideals of positivism and a 

science of law were certainty, simplicity, order, reason and transparency.
488

 Order, 

system and logic were espoused as virtues, while disorder was disparaged. Stephen 

criticised historical accounts of the criminal law as disorderly. Thus Hale’s work was 

‘confused’
489

 and Coke’s account was ‘to the last degree unsystematic and ill-
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arranged’, revealing the ‘disorderly character’ of his mind.
490

 Accounts by others 

were criticised for a lack of system,
491

 ‘intricacy and clumsiness of … 

arrangement’,
492

 ‘obscurity and intricacy’.
493

 Stephen aspired to the use the language 

and categories of logic, and he organised law according to logic. On this model, the 

power and authority of the law were based on the principles of law, which in turn 

rested upon and articulated reason and logic. 

Malice as intentional wrongdoing 

As part of this model of law as science, Stephen imposed and reduced law to a 

‘rational’ order revolving around questions of fact. Central to the model was the 

factual question of the cognition of the accused — what did the accused know or 

intend? Accordingly, this model doubled the emphasis upon reason — not only was it 

constructed according to the principles of reason and logic, but in addition its 

questions of culpability revolved around the reason of the accused — his or her 

knowledge or intention. It is for this reason that I label the ‘subjective’ model of 

blameworthiness cognitive or rational. This model was based on and expressed the 

assumption that if a jury found the necessary state of mind, then legal (and moral) 

culpability was established.  

Ostensibly, this model met the aspirations of the jurisprudence of positivism 

and law as science. Culpability was (and is) based on questions of facts. Evaluative 

questions such as right and wrong, good and bad were avoided and excluded. 

However, as I argue throughout this thesis, and especially in the final chapter, this 

ostensibly empirical and rational model of law imports and assumes a specific model 

of wickedness. Stephen’s focus on the state of mind of the accused is in accordance 

with the currently dominant model of cognitive (so-called subjective) 

blameworthiness. It assumes and expresses that notions of culpability are determined 

by the knowledge and intention of an individual. This is what Midgley labels a 

                                                 

490
  ibid., 52–3. 

491
  ibid. 

492
  ibid. 

493
  ibid., 54. 



 

 177 

‘positive’ model of wickedness,
494

 and as I argue throughout my thesis, this cognitive 

model provides only a thin and unsatisfying account of ways of being wicked.  

Stephen is particularly significant to my critique of this cognitive model not 

only because he is regarded as an authority for this type of model, but particularly 

because, even as he articulated the cognitive model, he was aware of its inadequacies 

and insufficiencies. Stephen’s process of argument demonstrates the paucity of the 

cognitive model of wickedness — the ways in which it fails to adequately capture 

important ways of being wicked. I will show how malice disrupted and went beyond 

Stephen’s factual questions of whether or not an accused had intention or knowledge. 

I highlight this first by demonstrating Stephen’s failure to assimilate his claim 

that ‘malice means nothing but wickedness’
495

 into his cognitive model of culpability. 

Throughout his texts, Stephen fails to provide a definitive definition of malice. It 

continuously goes beyond the cognitive standard. 

In A History of the Criminal Law of England, Stephen twice asserts ‘the true 

meaning of malice’.
496

 He refers to Holt J’s judgment in Mawgridge’s case, in which 

Holt stated ‘the true meaning of malice’ as follows:
497

 

Malice is a design formed of doing mischief to another ‘cum quis data 

opera male agit’. He that designs and uses the means to do ill is 

malicious. 2 Inst 42 He that doth a cruel act voluntarily doth it of 

malice prepensed.’
498

 

Stephen stated: 

I think that the words italicised define malice aforethought shortly, 

correctly and happily. If the words were ‘cruel, or cruelly reckless,’ I 

think the definition would be complete as so short a definition can be. 

If fully understood and applied I believe it would practically solve 
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nearly all questions as to the distinction between murder and 

manslaughter, for on the one hand it shows that the words 

‘aforethought’, ‘prepense’, ‘deliberate’, in the established definition 

have no real meaning, inasmuch as the state of mind which causes the 

act must of necessity precede it. On the other hand, it would exclude 

the monstrous doctrine which Coke put forward and which Hale and 

Foster (in a slightly mitigated form) repeat, that malice is always 

implied from an unlawful act which occasions death.
499

 

Stephen stated that he knew of no better definition of malice aforethought than 

the one given in Mawgridge’s case, and that he frequently used it in directing 

juries.
500

 However, even this most favoured, ‘true’ definition of malice went beyond 

the empirical cognitive standard. It retained the value-laden term ‘cruel’ and the 

ambiguous term ‘cruelly reckless’. As I note in the final chapter of the thesis, the term 

‘recklessness’ itself shifts in meaning. Recklessness can denote advertence to a 

risk,
501

 non-advertence to a risk
502

 or negligence. This dependence upon the 

evaluative term ‘cruel’ coupled with unsettled ‘recklessness’ moves beyond a factual 

question of intention to the type of open-ended, normative questions Stephen sought 

to avoid. 

Stephen proposed an alternative definition for malice in his Draft Criminal 

Code:  
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In reference to murder, ‘malice’ (the word ‘aforethought’ is practically 

unmeaning), means any one of the states of mind, preceding or co-

existing with the act or omission by which death is caused, intention to 

kill or inflict grievous bodily harm, knowledge will probably cause 

death or grievous bodily harm, ‘an intent to commit any felony 

whatever’, ‘an intent to oppose by force any officer of justice on his 

way to, in, or returning from the execution of the duty of arresting, 

keeping in custody, or imprisoning any person whom he is lawfully 

entitled to arrest, keep in custody, or imprison, or the duty of keeping 

the peace, or dispersing on unlawful assembly, provided that the 

offender has notice that the person killed is such an officer so 

employed.
503

 

Ostensibly, this proposed definition of malice was consistent with the cognitive 

standard of culpability — as demonstrated by commencing the definition of malice as 

‘states of mind’ and the repeated emphasis on ‘intent’. The definition demonstrates 

the work malice is required to undertake even within the cognitive model of 

culpability — not only expressing different forms of intent, but also encapsulating 

shifts between intention and knowledge. Thus, even within the cognitive model of 

law, malice retained its historical attributes of malleability and mutability.  

The cognitive standard is also apparently stressed in the latter part of the 

definition, with a requirement of intent or knowledge that the victim was a police 

officer.
504

 However, at the centre of his proposed definition of malice ‘is an intent to 

commit any felony whatever’.
505

 Even though at first glance this appears to be 

consistent with the cognitive standard of culpability by requiring intention, both this 

and the violence against the police officer are examples of what historically would 
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have been termed implied malice, and what we would now term constructive malice. 

In these kind of felony murders, the accused lacks the subjective fault element of an 

intention to kill or inflict grievous bodily harm — that is, intention as to the 

prohibited consequence — but the circumstances are such that the law implies or 

constructs ‘malice’. I argued in the previous chapter that attributions of culpability for 

actions that undermine cherished social values without subjective foresight can be 

consistent with persuasive models of culpability. However, the problem for Stephen 

with this particular definition is that it was inconsistent with his emphasis upon 

culpability as based upon the knowledge or intention of an accused with regard to the 

prohibited consequence — in this case, death. Modern cognitivists would regard this 

as equating accidental killings with murder,
506

 with the inclusion of constructive 

murder offending against the fundamental principle of justice that serious crimes 

require a subjective fault element. Thus, while attempting to articulate the types of 

acts that he would regard as most culpable, Stephen did not restrict culpability to 

cognitive questions such as whether or not an accused intended or knew of the 

prohibited consequence. Even here, Stephen recognised that culpability based on a 

pure cognitive standard was insufficient.  

Throughout his texts, Stephen sought to reduce malice to subjective 

culpability whilst also retaining the relationship of malice with wickedness. This is 

illuminated in yet another definition of murder proffered by Stephen: 

Death caused by the unintentional infliction of personal injury is per 

infortunium if the act done was lawful and was done with due caution, 

or was accompanied only by slight negligence. If it was accompanied 
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by circumstances showing a heart regardless of social duty and fatally 

bent upon mischief, or if the intent is felonious, it is murder.
507

 

This definition represents an awkward amalgamation of Stephen’s preference for the 

analytic and Foster’s proposed definition of malice.
508

 Stephen attempted to break 

down and enunciate categories while Foster accepted and touted open-ended value 

questions. The definition combines cognition and emotion — importing various 

evaluative terms — ‘due caution’, ‘slight negligence’, ‘heart regardless of social 

duty’, ‘fatally bent upon mischief’ — culminating in constructive murder.  

This exemplifies Stephen’s aspiration to reduce law to questions of fact, and 

his recognition that culpability went beyond this cognitive account. Malice disrupted 

and undermined Stephen’s attempts to reduce culpability formulae to the cognitive. 

Malice towards malice and the monstrous 

As a consequence of Stephen’s failure to subdue malice and reduce it to his cognitive 

order, he decided to expel malice. This proposed expulsion of malice by Stephen is 

fascinating, not because he proposed to eliminate the concept, but because of the 

invective he levelled at malice in the (thwarted) process. There are many different 

ways of removing unwanted terms from law. In writing his Draft Code, Stephen could 

just have noted that he was excising malice, or even simply ignored it. Instead he 

devoted much of his writing on the criminal law to the problems of malice.
509

 As I 

argue below, Stephen did not just propose to excise malice, he also constructed malice 

as monstrous. Stephen felt and expressed malice towards malice. Thus, despite his 

urge to eliminate it, malice permeated and was integral to his account of law.  
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The monstrous 

In this section, I argue that Stephen constructed a negative model of malice to which 

he attributed all that was undesirable or irrational in law. He relied upon malice to 

express the differences between his cognitive order and the old moral order of 

criminal law. I argue that Stephen’s model of law was so greatly reduced that the 

undesired residuum — including disorder, cruelty, wickedness and atavism — was 

vast. I explore the idea that in the process of projecting this vast residuum upon the 

receptacle of malice, Stephen created a monster.  

Ideas of monsters are relevant to notions of wickedness and culpability, and 

monsters are the subject of many philosophical accounts of wickedness.
510

 Fictional 

monsters are analysed as subjects along with ‘real’ villains, as they reflect and 

reinforce our ideas of wickedness.
511

 While monsters are the stuff of fiction, we rely 

upon these archetypal imaginary malevolent creatures to structure our conceptions of 

evil in the world.
512

 In addition, monsters are a recurring theme of criminal law. The 

threatening Other — whether as the ‘wolf at the door’ of medieval criminal law 

(subject to the summary execution by all good citizens) or a specific offender 

organised as monstrous, or the malevolent outlaw constructed as a general threat to 

law and order.
513

 

This approach also illuminates my concern with the function of malice. In The 

Myth of Evil, Cole’s central thesis is that myths of evil serve narrative functions — to 
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label someone or something evil is to place them as characters in a story in which 

they serve a specific and prescribed role.
514

 In particular, Cole argues that the myth of 

monsters constitutes a community through fear of the enemy, and justifies extreme 

responses to expel the monsters from the community. A central theme of my thesis is 

the notion that wickedness and malice are discursively constructed and thus 

contingent, and that we should be aware of purposes served by selecting one model of 

wickedness over another. I argue that, for Stephen, the construction of malice as 

monstrous was the means by which he imposed boundaries upon and shored up the 

authority of his model of law. Malice was the means by which Stephen distinguished 

and organised his cognitive model of law.  

The notion of malice as monstrous is invited by Stephen’s frequent use of the 

word ‘monstrous’, particularly in relation to the ‘monstrous doctrine’ that 

‘unintentional homicide in an unlawful act is murder’.
515

 In addition, this notion of the 

monstrous provides a useful approach for analysing the substance of malice for 

Stephen.  

Stephen asserts that the ‘unnatural meaning’
516

 of malice has meant that it is 

‘never used except to mislead or to be explained away’.
517

 It is ‘unsatisfactory’,
518

 

‘unsuitable’,
519

 and over time has become an ‘avowed fiction’
520

 and the basis for a 

‘cruel, and indeed monstrous doctrine’,
521

 ‘so harsh as to be almost ridiculous’.
522

  

In addition, malice is expressed as a figure of extraordinary size in Stephen’s 

organisation of criminal law, as he projects all the negatives and undesirables of his 
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reduced vision of law upon the receptacle of malice. Stephen’s malice was wicked, 

disorderly and literally monstrous. A ‘monster’ is defined as a: 

Malformed animal or plant; a misshapen birth, an abortion. An 

imaginary animal, either partly brute and partly human, or compounded 

of elements from two or more animal forms eg the centaur, sphinx, 

minotaur, wyvern. A person of inhuman cruelty or wickedness, a 

monstrous example of (some particular vice).
523

 

‘Monster’ also denotes ‘of extraordinary size, gigantic, huge, monstrous’.
524

 

Monstrous is defined as: 

Deviating from the natural order; unnatural. Abnormally formed, 

malformed. Abounding in monsters. Of unnaturally huge dimensions: 

gigantic, enormous. Outrageously wrong or absurd. Atrocious, 

horrible.
525

 

These definitions indicate that monsters are gross exceptions to norms of systems.  

I will pursue the ideas of malice as monstrous in Stephen’s texts. In this 

section, I analyse the invective Stephen levelled at malice, which was particularly 

associated with the monstrous, including that it was fictional, disorderly, primitive 

and irrational.
526

 I demonstrate that there is a great deal more going on in Stephen’s 

account of the law than merely the elimination of malice.  
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Monstrous fiction 

A major attribute of monsters is that they are fictional — they appear in myth, legend 

and horror stories. They are created in the imagination and used to reflect and 

reinforce our conceptions of wickedness. One of the consistent criticisms Stephen 

levelled at malice was that it was a monstrous fiction — the law of homicide rested 

upon the shaky foundations of an ‘avowed fiction — the fiction of implied malice’:
527

  

… when the word ‘malice’ is embodied in the definition of a crime the 

natural consequence of using the word is always evaded by legal 

fictions. Malice is divided into ‘express’ and ‘constructive’ or ‘implied’ 

malice, or, as it is sometimes called, ‘malice in law’ and ‘malice in 

fact’. The effect of this fiction is that bad motives are by a rule of law 

imputed where intentional misconduct not prompted by bad motives is 

proved. It would obviously be simpler and more truthful to punish the 

misconduct irrespective of the motive.
528

 

These quotations repeat the word ‘fiction’ and imply that malice was constructed in 

the imagination of the law — in this case, to veil the reach of the criminal law beyond 

the cognitive. Fiction is used here in a derogatory sense in opposition to Stephen’s 

factual and empirical model of law.
529
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Stephen’s emphasis on the fictional in the construction of malice is consistent 

with the insights of law and literature jurisprudential strategies. If the making of 

meaning is a creative process, this means there is no hard division between the 

creative nature of writing about crime and the creativity involved in fiction.
530

 As I 

argued in Chapter 1, law is not just a particular profession, but is a process of 

identifying, allocating and contesting authority that pervades all spheres of social life. 

A theme throughout this thesis is the complex relationship of malice with the 

imagination and fiction. In the previous chapter, I argued that treatise writers drew 

upon extra-legal resources such as fiction and the ‘facts’ of cases to construct 

persuasive stories of wickedness. In the next chapter I highlight the construction of a 

fictional threat to justify the power and authority of the law. Stephen’s association of 

malice with fiction is appropriate because his construction of the concept is itself an 

act of creation. The appeal to the imagination is an integral part of the persuasive 

work of malice. 

Stephen’s complex relationship with fiction was expressed throughout his 

writing. Crime captured Stephen’s imagination. He: 

[W]as deeply interested in the criminal cases, which were constantly 

presenting ethical problems, and affording strange glimpses into the 

dark side of human nature. Such crimes showed the crude, brutal 

passions which lie beneath the decent surface of modern society and 

are fascinating to the student of human nature. He often speaks of the 

strangely romantic interest of the incidents brought to light in the ‘State 

Trials’; and in the early days he studied some of the famous cases … 

with a professional as well as literary interest. In late life he avoided 

such stories; but at this period he occasionally made a text of them for 
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newspaper articles, and was, perhaps, tempted to adopt theories of the 

case too rapidly.
531

 

Stephen recognised that narratives of culpability expressed passions and romance — 

an expression of his appreciation that other accounts of the ‘dark side’ were as 

persuasive and important as his cognitive account. He constructed stories of crime to 

capture the imagination of readers in order to shore up his arguments of culpability. 

Despite his ostensibly reduced model of law, Stephen had a lifelong interest in 

literature, with literary reviewing establishing his journalistic reputation. He also 

ventured that novels had greater power over the morals and views of the public than 

the ‘stage and pulpit put together’.
532

 There were intersections of law and literature 

throughout his writing. Stephen asserted that imagination was a vital element in crime 

and criminal law: 

When public attention is strongly directed to a crime, and the public 

imagination is greatly shocked by it, it is of great importance that the 

punishment should be exemplary and calculated to impress the 

imagination of the public as much as the crime, and in the opposite 

direction. The criminal is triumphant and victorious over his enemy and 

over the law which protects him until he himself has suffered a full 

equivalent for what he has inflicted, in other words, in the case of 

homicide, till he has been put to a shameful death, and from this he 

ought to be excused only on grounds capable of being understood by 

the commonest and most vulgar minds.
533

 

Stephen’s repetition of the word ‘imagination’ demonstrates how significant 

he regarded this aspect in relation to criminal law — and the capacity of law and 

literature to educate or corrupt — to be. For Stephen, despite his ostensibly reduced 

model, law expressed and appealed to the imagination and complexity of perception; 

it guided and organised meaning, and he conceived of it in a literary form in terms of 
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dramatic interest. I return to the intersection of imagination and malice at the end of 

this chapter and in the next chapter. 

At the time Stephen was writing, some of the great literary monsters of fiction 

were created — Frankenstein, Dracula and Hyde. I will draw upon Robert Louis 

Stevenson’s The Strange Case of Dr Jekyll and Mr Hyde to explore the process of 

construction and substance of Stephen’s malice. The novel was written at the end of 

1885, with publication in 1886, only a few years after the publication of A History of 

the Criminal Law of England (1883). 

Creating a monster 

Dr Jekyll’s creation of Hyde illuminates the process by which Stephen constructed 

malice as monstrous. Dr Jekyll’s confession details the course of events: 

[I]mperious desire to carry my head high, and wear a more than 

commonly grave countenance before the public. Hence it came about 

that I concealed my pleasures … Many a man would have blazened 

such irregularities as I was guilty of; but from the high views that I had 

set before me, I regarded and hid them with an almost morbid sense of 

shame. It was thus rather the exacting nature of my aspirations, than 

any particular degradation in my faults, that made me what I was and, 

with even a deeper trench than in the majority of men, severed in me 

those provinces of good and ill which divide and compound man’s dual 

nature.
534

 

Dr Jekyll explained that it was the ‘exacting nature of my aspirations’ that 

resulted in the creation of Hyde. Similarly, it was Stephen’s quest for purity, a rational 

and closed system of law, that created monstrous malice. However, as Dr Jekyll 

emphasised, his irregularities were not so extreme or bad that another man might not 

have ‘blazened them’. There were other approaches available to both Jekyll and 

Stephen, different orders that would have included and accepted the constructed 

impurities: 
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If each, I told myself, could but be housed in separate identities, life 

would be relieved of all that was unbearable; the unjust might go his 

way, delivered from the aspirations and remorse of his more upright 

twin; and the just could walk steadfastly and securely on his upward 

path, and no longer exposed to disgrace or penitence by the hands of 

this extraneous evil.
535

 

Stephen’s process of the organisation of law mirrored this process. In both 

situations, the creator constructs a dyadic system, whereby the subject is defined by 

what it is not. The structure of this adversarial relationship organised the possibilities 

and outcomes of dynamic interaction. Malice could not be integrated and was 

accordingly constructed as a threat — and as such fulfilled this conception. 

A core plank of Stephen’s ambition was to organise criminal law according to 

the principles and language of science. He believed that a taxonomy of culpability 

could be articulated based upon analytic facts. Reason was enshrined not only in 

terms of the logic and consistency of general principles, but expressed in offence 

formulae in the language of reason. Stephen adhered to a progressive view of science. 

However, during the 19th century latent anxieties about science began to be depicted 

in literature. Concerns about science disturbing the secrets of nature and/or creating 

monsters developed as a theme, with the mad or evil scientist now a stock character in 

horror and science fiction.
536

 Monsters were created by the scientific experiments of 

fictional characters such as Dr Frankenstein and Dr Jekyll. Through his scientific 

studies, Dr Jekyll was able to release his ‘other’ nature, using a compound of drugs. 

Stephen’s quest to treat law as a scientific subject created the monster of malice. 

Dr Jekyll provided a literary representation of the dark side of science. The 

novella expressed the idea that in the quest for knowledge, a scientist could cross 

boundaries that ought not to be crossed. Both Dr Jekyll and Stephen were obsessed 
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with their studies. Dr Jekyll failed to see the evil that would ensue from ‘playing god’, 

even in his confession that his quest for knowledge remained unquenched: 

First, because I have been made to learn that the doom and burthen of 

our life is bound for ever on a man’s shoulders; and when the attempt is 

made to cast it off, it but returns upon us with more unfamiliar and 

more awful pressure. Second, because, as my narrative will make, alas! 

too evident, my discoveries were incomplete.
537

 

His discoveries were ‘alas’ incomplete. This suggests that, to the end, Jekyll retained 

the belief that if his discoveries had been complete, then the result may well have 

been different. Stephen’s project of rationalisation was incomplete, and his ideal of 

codification never came to fruition. However, he still considered the project 

worthwhile despite its costs (of which, I will argue, he was fully aware). This 

illuminates the process of creation of a monster — in fiction and in Stephen’s 

expression of criminal law. 

Key attributes of the monstrous 

Disorderly 

The theme of disorder arises throughout this thesis. Stephen extended the concept of 

malice from denoting disorder to being disorderly. Malice was no longer 

representative of disorder, but rather its cause. This can be expressed through 

Stephen’s construction of malice as monstrous. The notion of disorder is an over-

arching attribute of monsters — they breach borders and categories. They might be 

inhuman/humans, part-brute part-human, or a compound of elements. Popular culture 

also applies the label of monster to people who act beyond the limits of humanity, 

whose behaviour is incomprehensible to ordinary human beings.
538

 For example, 

Hyde breached order in more ways than one. It is unclear whether he was human or 

sub-human; he lacked an independent existence and challenged the boundaries 
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between humans and animals. He offended against the moral and legal rules of 

society.  

Stephen constructed malice to be inherently disorderly. As argued above, 

malice did not succumb to Stephen’s cognitive model of culpability — it kept 

breaching and exceeding the limits and boundaries he attempted to impose. Mary 

Douglas has argued that we can respond negatively or positively to disorderly people, 

things or concepts.
539

 We can change the contingent system of order to incorporate or 

include the ambiguous or anomalous — that is, by finding a place for them. Or we 

can respond negatively by regarding them as matter out of place, and attempting to 

expel, exclude or expunge the disorderly. Horror movies revolve around the negative 

response to monsters — actions taken by the community to expel the threat.
540

 Rather 

than alter his system of order so that malice could be integrated and incorporated, 

Stephen chose a negative response of attempting to omit malice. Doctor Jekyll 

adopted similarly extreme measures by committing suicide in order to resolve Hyde. 

Mary Douglas’s analysis in Purity and Danger highlights the problems of 

disorder. Ambiguous or anomalous concepts or things challenge our systems and 

categories. Monsters epitomise disorder — they offend against clear-cut 

classifications.
541

 Hyde’s very existence unsettled and challenged definitions of what 

makes us human. Similarly, Stephen constructed malice in opposition and as a threat 

to his cognitive model. It highlighted the fissures, weaknesses and shortcomings of 

his model, and presented an alternative way of thinking about culpability. When he 

attempted to include malice, it undermined and polluted his rational model.  
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We attribute to monsters motives beyond understanding and comprehension to 

normal human beings.
542

 Stephen attempted to impose a particular way of thinking 

about and interpreting events through the language of science. He produced a partial 

perspective that was challenged by malice. In Stephen’s model, malice was 

incomprehensible — it exceeded the categories and lexicon of science. Malice asked 

different questions and did different work than the concepts constructed by Stephen. 

Although he argued loudly and strongly against malice, malice kept emerging in 

Stephen’s account of the law — reiterating his contention that malice was disorderly 

and dangerous. 

Unnatural 

The notion of malice as monstrous was sustained in Stephen’s assertion that malice 

was ‘unnatural’. This was consistent with the notion of malice as disorderly — it 

breached the natural order by moving away from its natural sense of meaning. 

Stephen adopted a two-pronged strategy here, both parts of which contributed towards 

demonstrating the strength and values of his cognitive model while simultaneously 

undermining malice and using it as a foil to show what his model was not.  

Stephen’s central argument was that malice had been used in an ‘unnatural’ 

sense in law, but that even if it was used in a ‘natural’ sense, there would still be no 

place for malice. For example, Stephen argued:  

It may be worth while to notice the reason why the word ‘malice’ is 

unsuitable for the purposes to which it has been applied. It is that in its 

simple and natural meaning it has reference to the motives which 

prompt a man’s conduct, and not to his intentions or actions. A 

‘malicious’ act, according to the common use of language, is an act of 

which the motive is a wicked pleasure in giving pain. To make motive 

the test of criminality is always popular, because it tends to bring law 

into harmony with popular feeling, but it is open to the following 

conclusive objections:- 
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 First, one great object of criminal law is to prevent certain acts 

which are injurious to society. But the mischief of the act depends upon 

the intention, not upon the motive of the agent. If a man intentionally 

burns down a house, or unintentionally wounds the owner, the injury to 

the owner and the danger to others is equally great, whether the 

offender’s motive was or was not one in which the public in general 

would be inclined to sympathise. 

 Secondly, for the reasons already given, it is impossible to 

determine with any approach to precision, what were a man’s motives 

for any given act. They are always mixed, and they generally vary.
543

 

This quote demonstrates Stephen’s intertwining of various arguments to 

support his cognitive system and undermine malice. It emphasises the extent to which 

there is no place for malice in Stephen’s model. It expresses the notion that the law 

should utilise concepts according to their ‘natural’ meanings, and the perversion of 

natural meaning can result in use for ‘undesirable’ purposes.
544

 This served the 

purpose of communicating the idea that Stephen’s codes were based upon a simple, 

natural, obvious order based on a universal ideal of reason. In this model, there was 

no place for the extension of malice beyond its natural meaning in Stephen’s 

criminal law.  

Moreover, there was no place for malice even if it was to be given its ‘simple’ 

or ‘natural’ meaning. For example, Stephen provided dictionary definitions of malice 

and concluded that it ‘naturally means ill-will in general and refers not to intention, 

but to the motives of the person who feels it’.
545

 Stephen then argued that motive 

should be excluded on substantive and practical grounds. In the above quotation, 
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Stephen uses the substantive argument that it is intention that is the primary 

determinant of culpability. Stephen defined malice as wicked motive and warned that, 

although popular, motive was irrelevant to criminal law — he claimed that his 

arguments were ‘conclusive’. Motive exceeds the cognitive model and invites 

uncertain questions as to emotion and desires. Stephen imposed a hierarchy of 

knowledge, whereby motive and emotion were dismissed as evidence of intention. 

However, although strongly and stridently asserted,
546

 Stephen recognised that these 

cognitive standards in and of themselves did not exhaust culpability — motive, 

emotions and desires were relevant to degrees of culpability.
547

 Even the examples 

used by Stephen in the above quote demonstrate the limits of a cognitive model. 

Stephen asserts that it is the intention to injure or to burn down a house that goes 

towards culpability, and that motive is not relevant. However, even in the terms of his 

own code, motives would go towards a defence of necessity, duress or self-defence.
548

 

For example, if a person intentionally hit another because they feared for their safety, 

this would go towards self-defence. 

In addition, Stephen argued that motive should be dismissed on practical 

grounds because ‘it is impossible to determine with any precision, what were a man’s 

motives for any given act’. This raises a couple of issues. First, given Stephen’s 

inclusion of motive elsewhere within his code, his proposed exclusion of motive 

because it is too complex is thus an implicit recognition of the limits of the law. The 

law cannot always determine elements that can and should be relevant to culpability. 

Second, these problems of uncertainty about motive are not resolved by Stephen’s 
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cognitive standard. This is because in both situations the law has the problem of 

attempting to see inside a person’s head. Intention and knowledge are as complex as 

motive. The problem of the invisibility of mentality remains.
549

  

Stephen’s emphasis upon the unnatural — ‘the word seldom if ever bears its 

natural sense’
550

 — sustains his portrayal of malice of monstrous. It breaches order, 

and transgresses ‘natural’ meaning just as Hyde transgressed the boundaries of life 

and death, human and animal; his existence was an offence against nature. This 

portrayal of malice also provided a point of comparison with Stephen’s proffered 

order and system — a way of articulating his values of order and rationality. 

Cruel 

Another aspect of malice emphasised by Stephen consistent with the notion of 

monsters is that they tend to be regarded as cruel. Stephen was particularly concerned 

about the cruelty and injustice of the ‘monstrous’ doctrine of implied malice. He was 

especially critical of Coke’s assertion of a very broad felony murder rule — that any 

unlawful act causing death would be murder.  

Coke’s ‘monstrous’ doctrine would extend culpability for murder to 

accidentally killing someone while committing a minor offence. Coke’s doctrine of 

implied malice dispensed with any requirement of intention or knowledge with regard 

to causing death. The law would ‘imply’ malice in cases where an accused committed 

an unlawful act that unintentionally resulted in the death of another, with the result 

that the accused could be found guilty of murder despite the absence of any ‘express’ 

malice aforethought. Stephen regarded this as particularly cruel because it constructed 

culpability in the absence of any subjective blameworthiness. As I noted earlier, for 

Stephen the doctrine of implied malice was a legal fiction, created to attribute moral 

responsibility in cases of homicide during unlawful acts. This fiction extended 

liability in terms that went beyond Stephen’s cognitive standard. This result was 
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particularly harsh because, during Stephen’s time, a finding of murder resulted in the 

penalty of death. Accordingly, Stephen associated the doctrine of implied malice with 

fiction and monstrosity.  

Hyde provides an example of the unthinking cruelty of monsters: 

The old gentleman took at step back; and at that Mr Hyde broke out of 

all bounds, and clubbed him to the earth. And next moment, with ape-

like fury, he was trampling his victim under foot, and hailing down a 

storm of blows, under which the bones were audibly shattered and the 

body jumped upon the roadway.
551

 

Monsters have motives that are beyond understanding. They are incomprehensible to 

human beings.
552

 They have no purpose except suffering and destruction. Just as there 

was no reason for Hyde’s action except that he was monstrous, Stephen perceived no 

reason for the monstrous doctrine of implied malice.
553

 This approach assumes there 

is no point to the violence and destruction. Stephen took this particular perspective of 

the felony murder rule due to his emphasis upon an individualistic and cognitive 

model of culpability. On this model, it is a travesty of justice and serves no purpose to 

criminalise unintended outcomes.
554

 However, even as he vociferously condemned 
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Coke’s felony murder rule for its cruelty and pointlessness, Stephen sustained aspects 

of the rule. As I noted earlier, Stephen retained elements of felony murder in his code.  

Atavism 

Another criticism of malice levelled by Stephen that sustained the notion of the 

monstrous was that it was a primitive throwback. Hyde was described in atavistic and 

animalistic terms — he had ‘corded and hairy hands’ and ‘growl for license’. Stephen 

characterised the doctrine of implied malice as developed as part of a bloody criminal 

code:  

It must not be forgotten that for fifty-four years after Foster’s death all 

felonies except petty larceny were in theory capital crimes; so that to 

treat as a capital offence the act of shooting at a fowl with intent to 

steal and accidentally killing a man would not appear to Foster in the 

same light in which it appears to us.
555

 

In accordance with a dominant story of the criminal law that I note throughout 

this thesis, Stephen represented and assumed a history of progress away from a harsh 

criminal code towards the current state of the English criminal code. He believed in 

the inevitability of progress, of which he aimed to play a part, and provided a history 

of the improvement of the law. Stephen’s interpretation of history was consistent with 

a view prevalent at that time of a course of progress away from savagery and 

ignorance towards peace, prosperity and science. On this account, increased scientific 

knowledge would support an inevitable progression towards greater liberty and 

enlightenment. For Stephen, the shift away from an allusive model of culpability 

towards the analytic reinforced and reflected the transition from uncertain, primitive 

modes of judgment towards modern values of order, objective and consistency. 

Malice was problematic in this vision of a history of improvement of the law. 

For Stephen, the history of malice was not one of progress, but of increasing 

complexity and intricacy. In particular, the doctrine of implied malice was cruel, 
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undermining the idea that the criminal law was progressing towards increased rights 

and liberty. The felony murder rule of Coke was ‘cruel and monstrous’, and Foster’s 

attempts to mitigate it by asserting ‘that unintentional homicide committed in the 

prosecution of a felonious design is murder’ was less objectionable ‘than to say that 

unintentional homicide committed by any unlawful act is murder’. ‘Foster’s own 

illustration, however, shows clearly that the one rule is less bad than the other, 

principally because it is narrower.’
556

 For Stephen, law would and could develop 

further only by omitting the primitive concept of malice. 

Wicked 

Stephen constructed malice as monstrous not only because it was cruel, atavistic and 

disorderly, but also because it was wicked. He states that ‘malice means nothing but 

wickedness’.
557

 Wickedness is frequently an attribute of monsters — we label people 

who do wicked things ‘monsters’.
558

 Hyde had no redeeming qualities; he had no 

purpose beyond a malevolent force that wished us ill.  

Stephen approached the issue of wickedness in different ways. First he 

asserted: 

As far as wickedness goes it is difficult to suggest any distinction worth 

taking between an intention to inflict bodily injury, and reckless 

indifference whether it is inflicted or not.
559

 

This reflected an attempt to reduce the question of wickedness to the analytic and the 

cognitive — that is, whether or not an accused had the necessary intention or 

knowledge. However, fictional portrayals of wickedness are not restricted to the 

cognitive. Hyde and Jekyll’s culpability in particular could not adequately be 

explained or portrayed solely through intentional harm. For example, Dr Jekyll did 

not intend harm. In fact, his original motive was what would in other circumstances 

have been salutary — the removal or excision of the badness in himself.  
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In the previous chapter, I argued that treatise writers used fiction and stories of 

cases to construct a persuasive model of malice. Stephen, too, did not restrict his 

portrayal of criminal law to statements of fact about act, intention and consequence. 

Rather, Stephen used novelistic representations of cases aimed to capture the 

imagination and justify punishment. For example he stated that Oneby ‘appears to 

have been much such another brutal ruffian as Mawgridge’. ‘This also was most 

properly held to be murder, Oneby’s whole conduct having shown a bloodthirsty 

determination to kill or desperately injure Gower.’
560

 The whole conduct of Oneby 

showed ‘brutal wickedness’. Stephen constructed persuasive and interesting stories of 

legal wickedness not only by reference to act, intention and consequence, but with 

value-laden, colourful prose.  

Despite his use of value-laden prose, a central criticism for Stephen of malice 

was its vagueness. For Stephen, this was due to the relationship of malice with 

wickedness. This vagueness was demonstrated through the failure of malice to 

succumb to his cognitive model. He also criticised malice, negligence and fraudulence 

in the following way: 

They are vague general terms introduced into the law without much 

perception of their vagueness, and gradually reduced to a greater or less 

degree of certainty in reference to particular offences, by a series of 

judicial decisions. In practice, this has no doubt saved trouble to the 

legislature, and it has resulted in the establishment by the judges of a 

number of rules of various degrees of merit. The nature of the process 

and the vagueness of the words themselves, are best exemplified by 

translating ‘malice’ into its English equivalent ‘wickedness’. A 

‘malicious libel’ then becomes ‘a wicked little book,’ or perhaps ‘a 

wicked written attack on character’. The vagueness of such a definition 

is too obvious to require illustration. It was veiled to a certain extent 

from people in general by the tacit assumption that ‘malice’ and ‘libel’ 

were terms of art, the meaning of which was known by lawyers. This 

has now become true by slow degrees, and in consequence of 
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innumerable decisions, but it was far indeed from the truth when the 

words were first used.
561

 

Accordingly, malice is problematic because it is too vague and general. Stephen uses 

the rhetoric of the absurd to demonstrate this problem of malice, pointing to the 

‘wicked little book’, erasing the history of the important work undertaken by malice 

in the law of homicide. This also trivialises wickedness, suggesting that the concept in 

itself would add little to Stephen’s model of culpability. 

The difficulties of pinning down a definition of malice were consistent with 

the monstrous, as shown by the non/definitions of Hyde: 

He is not easy to describe. There is something wrong with his 

appearance; something displeasing, something downright detestable. I 

never saw a man I so disliked, and yet I scarce know why. He must be 

deformed somewhere; he gives a strong feeling of deformity, although 

I couldn’t specify the point. He’s an extraordinary-looking man, and 

yet I really can name nothing out of the way. No, sir; I can make no 

hand of it; I can’t describe him. And it’s not want of memory; for I 

declare I can see him this moment.
562

 

This reiterates the attributes of disorder — of disrupting and going beyond 

categories and classificatory systems. It asks questions that were irrelevant or outside 

Stephen’s model. Malice could not be described or defined because it is too 

disorderly. In other words, for Stephen the problem was with the concept of malice, 

rather than with his system of order. It also sustains the historical characteristics of 

malice as malleable and mutable. A common technique in fiction and film is to leave 

the monster to the imagination of the audience — as they will draw upon their own 

worst fears and create a richer creature. Leaving malice to the jury as a broad question 

of wickedness would enable a broader, bigger, richer question of culpability than the 

taxonomy proposed by Stephen.  
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A final aspect of monsters is that they pollute and contaminate us. Their pure 

malevolence can only be resisted with extreme effort and massive cost, or not resisted 

at all. Jekyll could not resist Hyde. Vampires and zombies can only be defeated with 

extreme measures. Monsters justify and require violence.
563

 Survivors are 

contaminated. Stephen expressed concern that the doctrine of felony murder had 

tainted him: 

This astonishing doctrine has so far prevailed as to have been 

recognised as part of the law of England by many subsequent writers, 

although in a modified shape given to it long afterwards by Sir Michael 

Foster, who limits it to cases where the unlawful act amounts to felony. 

It has been repeated so often that I amongst others have not only 

accepted it, though with regret, have acted upon it. The case in which I 

did so was not one which set its possible cruelty in a specially strong 

light.
564

 

The argument that felony murder was monstrous justified the extreme measure 

of omitting — erasing and expelling — malice from Stephen’s code. Malice should 

be destroyed because it is so destructive and disorderly. These destructive tendencies 

of malice were also demonstrated in its failure to succumb to the categories of 

intention and knowledge. Any techniques including harsh rhetorical strategies were 

warranted because malice was so dangerous. 

Conclusion 

Throughout this section, I have highlighted Stephen’s sustained representation of 

malice as monstrous. Stephen aspired to construct a pure, closed system of criminal 

law based on reason and utilising cognitive standards. The values espoused by 

Stephen were certainty, consistency, clarity, simplicity and reason. As I noted in the 

previous section, Stephen attempted to impose this order upon malice, to reduce 

malice to intention; however, malice went beyond and disrupted his rational account 

of law. As a consequence, Stephen constructed malice in an adversarial relationship 
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with his model of law, and attributed all that was undesirable and unnecessary to 

malice. Stephen constructed malice as irrational, disorderly, atavistic and wicked. I 

have argued that in his effort to impose purity upon the law, this residue was so 

massive he constructed a monster.  

Malice no longer only represented wickedness; in Stephen’s model it 

converged with wickedness. Stephen organised malice as a legal fiction ‘which is 

never used except to mislead or to be explained away’.
565

 Malice contaminated the 

law and was responsible for the ‘obscurity and intricacy’ of the law of homicide.
566

 

Malice was literally disorderly and contaminated the law and those who applied it. It 

was confused, intricate, cruel and monstrous, and literally led to law-breaking — 

attempts ‘to evade the law had made it hopelessly confused’.
567

  

I have argued that malice was the dumping bag for Stephen of all that was 

undesirable in law and provided the means for distinguishing his Code from all that 

had come before. He was dependent upon malice even as he ostensibly omitted it 

from his vision of criminal law. The French cultural anthropologist Francois Flahault 

provides insight into why Stephen felt malice toward malice. In his book Malice, 

Flahault turns to philosophy, anthropology, literary criticism and psychoanalysis to 

answer the question ‘What are the inner springs of human malice?’
568

 Flahault states 

that his book begins where Midgley’s ends. In Wickedness, Midgley asserts that it is 

difficult to understand why people can act as badly as they sometimes do and it 

requires an understanding of ‘what goes on in the heart of the wicked’.
569

 Flahault 

asserts that his account can be read as a quest to attain better understanding of ‘what 

goes on in the heart of the wicked’.
570
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Flahault asserts that we feel malice because there is a tension between our 

desire for absolute self-affirmation and the fact that each of us exists only due to the 

mediation of others. This emphasis upon the heart sustains the theme of this thesis 

regarding the need for and relevance of an emotional account of wickedness, and the 

historic links of malice with the heart. Flahault’s explicit connection of malice with 

emotion and desire, and my application of these ideas to Stephen, goes towards my 

critique of the cognitive model by exposing its failure to explain wickedness 

adequately. In addition, Flahault’s ideas about malice underlie my argument about the 

extent to which emotions infuse and structure Stephen’s model of law despite his 

quest to focus only on the rational.  

Flahault starts with the premise that our sense that we exist is not guaranteed. 

Our awareness of our own existence is always accompanied, and therefore threatened, 

by our sense of non-existence. Second, our existence brings us into confrontation with 

others who exist. The very meaning of our being is the fact that we share a life-world 

with others; we live along the same temporal continuum with others. Third, our desire 

to exist and to be fulfilled has no bounds. Although we recognise that our existence is 

finite, limited in time, we wish to extend our time, to become infinite: 

The force which impels us to exist encounters other people 

simultaneously as a condition of our existence and as an obstacle; at the 

root of all malice, however banal, there is therefore the desire for an 

omnipotence which will sweep away the obstacle and give us 

unconditional sway.
571
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Accordingly, malice springs from a radical discontinuity between limitlessness as the 

universal form of subjective agency, and the fact that there are others, and they get in 

the way.  

Earlier, I argued that Stephen aspired to create a pure closed model of law 

based on cognitive standards, on questions of fact. Stephen asserted that there was no 

place for malice in his model because he could not reduce it to intention or 

knowledge. In this section, I have argued that Stephen constructed malice as 

irrational, uncertain, wicked and monstrous. In Flahault’s terms, Stephen desired to 

soar above malice. However, Stephen was also aware of the ways in which his model 

of law was dependent upon malice. Malice illuminated and exemplified, and was a 

grating reminder of, the limits of law. Stephen was aware that malice did important 

things that his cognitive model could not. I argue that Stephen constructed a negative 

model of malice, but was nonetheless dependent upon it, and it was this dependence 

that caused him to feel malice towards malice. He utilised and depended upon malice 

to demonstrate the distinction of his cognitive model from the historical allusive 

model of culpability. In the next sections, I consider other ways in which malice 

infused his model of criminal law.  

An infusion of malice 

Given this construction of malice as monstrous, Stephen proposed that malice should 

be excised or omitted from the law.
572

 With the excision of malice, Stephen would 

accomplish the construction of a rational legal order. However, I argue that despite — 

or because of — Stephen’s disparaging account and construction, malice infuses his 

account of the criminal law. As I demonstrated in the previous section, even whilst 

Stephen constructed malice as negative and proposed its excision, he could not 

escape it.  
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Malice was a major subject of Stephen’s thesis — he devoted many pages to it 

as a problem and to its construction as monstrous. I have also noted that malice kept 

emerging at weak points in his cognitive model and was disruptive and challenging. 

In addition, I suggest that Stephen felt malice toward malice because he was 

dependent upon it to differentiate his cognitive model from earlier models of 

culpability.  

In this section, I explain and explore further Stephen’s assertion and 

celebration of reason, and how this was steeped in malice.
573

 I highlight the relevance 

of malice to his ostensibly rational model of law, and focus upon his malice towards 

other treatise writers as another example of Flahault’s arguments about why we feel 

malice. This malice towards other treatise writers undermined the authorities upon 

which Stephen depended; this leads into the next section, which explores the 

foundations of law. 

Malice towards other treatise writers 

Stephen expressed (a form of) malice towards other treatise writers throughout his 

work. Amongst the myriad definitions Stephen provided of malice was that it was an 

act in which the motive was a wicked pleasure in giving pain.
574

 Throughout his 

works, Stephen takes wicked pleasure in ridiculing, criticising and denigrating other 

treatise writers. Admittedly these authors were physically dead at the time he was 

writing, but they live/d on (still) in criminal law as authorities. Stephen aspired to be 

the father or progenitor of the criminal law — he sought to extend his time, to become 

infinite, to be referred to as he referred to other authorities. It would have caused him 

pain to be ridiculed, or for his surviving reputation to be undermined. Thus Stephen’s 

                                                 

573
  Stephen’s representation of the laws of other jurisdictions also demonstrates malice. For 

example, Stephen states that German ‘provisions seem to me even more defective and 

objectionable than those of the French law’. Stephen, A History of the Criminal Law of 

England Volume III, 99. Stephen’s comparative references to international law were 

innovative, but were not fully integrated into the body of work. He tended to refer to French 

and German law to demonstrate why English law was best.  

574
  Stephen, A History of the Criminal Law of England Volume II, 119–20. 



206 

ridicule and undermining of their reputations can and should be characterised as a 

form of malice — a wicked pleasure in giving pain.  

Stephen was a master of the insult. He pointed to Staundforde’s work as 

quaint, lacking depth, superficial and altogether failing to notice important 

distinctions.
575

 Lambard’s work was ‘not free from an element of fiction’.
576

 Hale’s 

work had ‘considerable defects’:
577

 

The confusion indicated by these fundamental defects in Hale’s plan of 

the subject makes itself felt in the heaviness, obscurity, and 

superabundant detail of his exposition of the law relating to it.
578

 

The law of homicide was ‘treated by Hale in an extremely confused manner, the 

confusion being caused by the circumstance that he had, as I have already shown, no 

distinct idea as to the principles of the subject’.
579

 In summary, ‘its great defect is its 

total want of unity and simplicity’.
580

 In Blackstone’s Commentaries, there is a 

chapter on homicide that ‘has all the merits peculiar to its author, both in style and 

arrangement, but it adds nothing to what had been said by earlier authors’. Stephen 

provides no details of Blackstone’s ‘merits’, but the conjunction of the word 

‘peculiar’ undermines any suggestion of unadulterated praise. He dismisses all later 

authors ‘who repeat each other and abstract an immense number of reported cases, but 

add practically nothing to the history or to the theory of the subject’.
581

 

Stephen’s biographer Smith suggests that this treatment of other treatise 

writers demonstrates ‘a touch of unscholarly arrogance’.
582

 The legal historian Cecil 

Fifoot asserts that it is a revelation not only of the growth of law, but also of 
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Stephen’s ‘elemental character, a self-portrait of unconscious fidelity, warts and 

all’.
583

 I would argue that Stephen’s representation of other treatise writers can also be 

read through the prism of Flahault’s ideas. Stephen desired to be the authority of 

criminal law, to write a code of criminal law based on reason, pure logic, without the 

baggage of the past. He aimed to construct a criminal law based on an internal logic 

that was properly legal, a logic of reason. He wished to rewrite and reorganise 

criminal law, to create anew. This desire to author the criminal law was consistent 

with positivist insights that legal systems are made by human acts and imposed on 

people. They do not have a natural or metaphysical pre/existence. Throughout his 

texts, he refers to himself as an authority — an aspect he openly admitted in the 

preface to A Digest of the Criminal Law — when he asserts a wish to state what the 

law was — ‘to which I might refer in discussing its provisions historically and 

critically’.
584

 Stephen aspired to soar above the messy disorganised history of criminal 

law. His attempts to introduce a Criminal Code were consistent with the ideal of 

enshrining himself as author/ity, and with removing the lack of clarity and reason of 

common law. Codification seeks to provide one sole source of law — anything that is 

not included in the code is not law.
585

 The ideal of the code is that it is an authority in 

and of itself; there is no need to refer to precedent for legal application and 

interpretation, as all prior authorities are replaced and exhausted.
586

 Stephen devoted 

his life’s work to codifying English criminal law and procedure, and aspired to be the 

author of the code. He was successful in the sense that he is regarded as the genesis of 
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modern criminal law — he accomplished a shift from the laws of crime to criminal 

law.
587

  

However, in Flahault’s terms the problem for Stephen was that we only exist 

through the mediation of others. In his case, despite his desires, he remained 

dependent upon other treatise writers. Stephen could not create the law anew, 

otherwise it would be like a private language that no one understood, and with no 

authority.
588

 Treatise writers provided structure, principles of interpretation and 

authority of law from earlier decisions. Stephen could not create law from scratch — 

his work was partly rearrangement and reordering. He was encumbered with past 

writers and cases. He needed to demonstrate having read and understood past works 

to establish authority, even while he wished to soar above those authors — an 

exemplar of the plight of academic writing. Although by creating a code Stephen 

wished to exhaust all other laws, codes are based upon and informed by prior 

decisions and structures.
589

 

Stephen’s wish to soar above other treatise writers and common law 

principles, but his concurrent dependence upon them, resulted in malice directed 

specifically at the most influential. This was demonstrated in his representation of 

Hale:  

I have given a full account of Hale’s treatise (for it is nothing less) on 

homicide because it constitutes the principal part of our existing law, 

although I think it ill-arranged, and although it has been to a 
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considerable degree altered by subsequent legislation, and to some 

extent by subsequent text writers. Its great defect is its total want of 

unity and simplicity.
590

 

Stephen’s criticisms that Hale’s work was ‘ill-arranged’ and ‘its total want of 

unity and simplicity’ suggest that Hale’s treatise was beyond redemption. It failed to 

deliver the goals of simplicity, and provided a means by which Stephen could 

distinguish and uphold his own work.
591

 Stephen also suggests that Hale’s work was 

no longer relevant — it had been altered by legislation. He also accomplished a minor 

swipe at other treatise writers who he had criticised elsewhere for their repetition — 

that they had only altered Hale ‘to some extent’. The problem for Stephen, and the 

reason why he expressed so much malice towards Hale, was that he was dependent 

upon him — ‘it constitutes the principal part of our existing law’. Stephen could not 

ignore or create the law anew, he had to engage with Hale. 

Stephen reserved particular malice not only for Coke’s work — ‘to the last 

degree unsystematic and ill-arranged’,
592

 clumsy and intricate
593

 — but also for Coke 

himself, the ‘author’s mind’ had a ‘disorderly character’.
594

 There were two 

interrelated issues that aroused Stephen’s ire. First, Coke was a respected authority 

and a progenitor of criminal law: 

I now come to Coke’s Third Institute, a work which, not by reason of 

its own merits, but because of the reputation of its author, may be 
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regarded as the second source of the criminal law, Bracton being 

regarded as the first.
595

 

This sentence implies that, although it is a source of law, the quality of Coke’s work 

is deficient and that his influence was incorrectly based upon reputation alone. 

Stephen sustains this representation of Coke as a false idol: 

Coke writes with an air of authority to which Lambard made no 

pretension, and his writings have in fact had extraordinary influence on 

every part of the law. It is therefore necessary to consider what he says 

carefully.
596

  

The descriptor ‘extraordinary’ could reflect the extent of Coke’s authority, but also 

has the double meaning of implying that Coke’s influence was strange. This 

ambiguity is sustained in the final sentence, ‘it is therefore necessary to consider what 

he says carefully’. This could mean either that because of his authority we should pay 

extra attention, or alternatively it could be taken as a reminder that Coke was 

unreliable and could not be trusted. The following quote provides another 

demonstration: 

No fiction would have been necessary in order to make such a 

statement, for malice means nothing but wickedness, though by always 

affecting to explain it by the word malitia in Latin, Coke constantly 

tries to make it look mysterious.
597

 

This suggests that Coke lacked understanding, clarity and order, and that he 

complicated issues that could be made simple. There is again the notion of a false 

authority — this time attained through use of Latin. Stephen asserts that Coke used 

Latin not only to make matters look mysterious but also when he was uncertain as to 

the meaning of a concept.  

Stephen’s malice toward Coke can be understood through Melanie Klein’s 

analysis of envy, which parallels Flahault’s exploration of malice. Envy is: ‘The 
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angry feeling that another person possesses and enjoys something desirable — the 

envious impulse being to take it away or spoil it.’
598

 Stephen wanted what Coke had 

— to be a source of law. Envy involves not only seeking to rob, ‘but to put badness’, 

to spoil and destroy the object.
599

 Stephen projected his own fears and weaknesses, his 

badness, upon Coke. This form of malice based on envy increased with the intensity 

and duration of Stephen’s attacks, making it difficult for him to regain the lost good 

object — Coke’s authority. His malice towards Coke was exacerbated by his constant 

hyper-awareness of all of Coke’s faults coupled with his continued dependence upon 

him.
600

 This forced dependence grated as, through constant criticism, Stephen 

increasingly regarded and represented Coke as inferior.  

Stephen expressed malice towards Coke not only as a false progenitor of 

criminal law, but also because he blamed him for the creation of the doctrine of 

implied malice. Stephen asserted that Coke had created this doctrine through false 

citations: 

I must, however, say upon careful search into Coke’s authority that I 

believe that the passage just quoted from the Third Institute to be 

entirely unwarranted by the authorities which he quotes.
601

 

This suggests once again that Coke could not be trusted — that his sources needed to 

be examined carefully — and that Stephen was compelled to deal with the 

complications and problems created by Coke. If malice was monstrous for Stephen, 

Coke was a Doctor Frankenstein or Doctor Jekyll. He created the monster of malice 

that Stephen was then forced to confront.
602
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Stephen’s malice towards Coke was so extreme that it was almost 

unreasoning. Stephen allowed no recognition of the context in which Coke was 

writing — including the limited resources available for the organisation of the law. 

This refusal to take context into account for Coke can be compared with his defence 

of Foster’s representation of the doctrine of implied malice: 

It must not be forgotten that for fifty-four years after Foster’s death all 

felonies except petty larceny were in theory capital crimes; so that to 

treat as a capital offence the act of shooting at a fowl with intent to 

steal and accidentally killing a man would not appear to Foster in the 

same light in which it appears to us.
603

 

Stephen allowed no such generosity of spirit when reading Coke. Why the difference 

in treatment for Coke and Foster? It was because of Coke’s great influence. Stephen 

was repulsed by his dependence upon Coke, whereas Foster was not so influential. In 

addition, Stephen’s work was not so different from the work of Coke — resulting in 

Stephen identifying in Coke all the problems of his own work.
604

 

I will make one final point about Stephen’s malice. Not only does Stephen 

take wicked pleasure in ridiculing and undermining other treatise writers, but this is a 

wicked pleasure for the reader also. This is similar to Hyde, who commits acts of 

violence for sheer joy.
605

 Hyde is deliberately and happily immoral, and he is the 

reason why we read Dr Jekyll and Hyde. Doctor Jekyll would be boring without 

Hyde. This represents the charm and temptation of wickedness and malice. Similarly 

with Stephen, one of the most enjoyable aspects of his writing is the wide and varied 

range of insults levelled at other treatise writers. These insults were quite unfair, often 

decontextualised and radically over-simplified. Thus, despite Stephen’s claims to 

organise a rational account of law, his texts are infused with malice towards other 
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treatise writers — particularly towards the most influential, those upon whom he was 

forced to depend.
606

 As I explore below, this is a form of vandalism of the house in 

which he resides. Stephen collapses authorities even while he draws upon them. 

The need for malice 

I have argued that Stephen relied upon malice as a receptacle into which he placed all 

that was undesirable and irrelevant to this pure model of law. I have also argued that 

malice emerged in his account at places where his cognitive model was insufficient. 

In addition, I have shown that Stephen expressed malice — towards malice itself and 

towards other treatise writers. I have suggested that this was because he aimed to 

construct a closed model of law, dependent only on itself, that soared above legal 

history and uncertain values, and required only questions of fact. However, Stephen 

was forced to engage with the history of malice and of law, and thus felt malice 

because of this dependency. 

In this section, I argue that, despite avowals that malice should be expelled, 

Stephen recognised the worth of malice to the organisation of culpability and the 

jurisdiction of law. I pursue the idea that malice was integral to Stephen’s model of 

law.  

The inadequacy of the cognitive 

Despite his denigration of malice as wickedness, Stephen recognised that malice 

could do work that the cognitive standard of culpability could not. Stephen was 

aware, and expressed, a complex relationship of law and morality. I argue that even 

while Stephen asserted a cognitive model of culpability in his code, he appreciated 

and articulated the inadequacies and shortcomings of this model, and was aware that 

malice could assist. Moreover, from a utilitarian perspective, he believed that too 
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great a disjunction between law and morality undermined the law. However, Stephen 

was also aware of what he regarded as the shortcomings of malice — its uncertainty 

and open-ended nature. He preferred to sacrifice malice for the purity of law.  

Although Stephen sought to articulate a logical, closed model of law that was 

independent of the uncertainties of morality, he recognised that law and morality had 

a complex relationship. Stephen did not express this relationship consistently 

throughout his writings. He stated that law and morality need not necessarily mirror 

each other. Criminal law and morals were not completely harmonious, otherwise all 

mankind would be criminals. Rather, the scope of law should be limited to provable 

acts or omissions that inflicted definite evils on individuals or the community at large. 

More serious offences were likely to involve a great coincidence of law and morality. 

But even here, the legal definition of an offence could not usually embody common 

moral sentiments because of the necessity of reasonable precision capable of practical 

application. The essence of Stephen’s relationship with malice is that he recognised 

that, through its long-term association of wickedness, it asked more complex, broader 

and more accurate questions of culpability than the rational model of culpability. 

However, he believed that he needed to limit the reach of the law to a reasonable 

degree of precision.  

Stephen appreciated that his cognitive model of culpability did not always 

match moral culpability. For example, the cognitive model failed to capture and 

enunciate moral culpability adequately. As I noted earlier, throughout his texts 

Stephen utilised broad, value-laden moral language when describing cases (and 

malice). For example, Stephen described a case where an accused passed along the 

road and saw a boy sitting on a bridge over a deep river and ‘out of mere wanton 

barbarity’ pushed him into it and so drowned him. In another case, a man killed a girl 

who repelled him: 

In none of these cases is there premeditation unless the word is used in 

a sense as unnatural, as ‘aforethought’ in ‘malice aforethought’, but 

each represents even more diabolical cruelty and ferocity than that 
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which is involved in murders premeditated in the natural sense of the 

word.
607

 

‘Mere wanton barbarity’ and ‘diabolical cruelty and ferocity’ are almost novelistic 

descriptions of the actions of the accused. These passionate denunciations shift almost 

into a fictional model of supernatural malevolent beings, highlighting again the 

intersection of law and literature in order to persuade that particular people are wicked 

and worthy of punishment. Stephen told fervent stories of wickedness throughout his 

writings. To draw upon and appeal to the imagination, he represented cases in terms 

that far exceeded his act/intention/consequences cognitive model of culpability. 

Throughout his texts, he expresses the ways in which evaluative questions go 

beyond the cognitive.
608

 This is demonstrated when he resorts to the classic treatise 

writer strategy of lists to describe examples of exculpation: 

It is a matter of considerable difficulty to enumerate all the 

circumstances which affect the guilty of such an offence as murder; but 

after much consideration and observation I have made a collection of 

such cases which I think is nearly, it is difficult to say that it would be 

altogether, complete.
609

 

I have summarised Stephen’s list as cases where there was:  

1. a lack of intention to kill or inflict grievous bodily harm, such 

as where an accused robbed a man and the robbery caused a 

heart attack — not guilty under code; 

2. provocation;  

3. a man’s mind ‘more or less affected by disease’, including child 

murder — guilty but affected by insanity; 

4. a victim who had consented to their own death; 
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5. a motive such as compassion, despair or the like. For example, a 

mother deserted by her husband and unable to provide for her 

child, drowns it; a doctor administers poison to a person dying 

of hydrophobia to shorten his agonies; 

6. a woman who had killed her new-born under ‘the distress of 

mind and fear of shame caused by child-birth’; and 

7. an extremely young offender.
 610

  

This list highlights a shift away from attributions of culpability based on the 

cognitive. Only points 1 and 2 are concerned directly with whether or not the accused 

had acted with the necessary intention and/or premeditation. Points 4, 5, 6 and 7 all 

involve cases where a person has acted intentionally, but Stephen asserted they were 

less culpable due to matters which were beyond the scope of his offence formulae. 

Notably, he included motive as integral to culpability. As I argued above, Stephen 

states that motive ‘naturally means ill-will’.
611

 By including motive as relevant to 

culpability here, when 30 pages earlier he dismissed motive as irrelevant on 

substantive and procedural grounds, Stephen was not only contradicting himself but 

also demonstrating his need for malice. The list is ‘nearly’ but not ‘altogether’ 

complete. Stephen asserted that these examples were based on common sense, but he 

did not provide justification nor did he (or could he) attempt to slot these issues into 

his cognitive model. Rather, they were to operate as supplements or exceptions to 

Stephen’s factual questions. This highlights Stephen’s awareness of the extent to 

which his focus on intention and knowledge was insufficient, and his insight that 

there were ways of judging wickedness that went beyond the cognitive. Although he 

attempted to tidy up and impose a rational model of liability by excluding evaluative 

questions traditionally invited by malice, lists such as these undermined his order and 

highlighted its deficiencies, and left him with the same problems he was seeking to 

overcome. The list of exceptions to cognitive standards of culpability could become 

so long that they could become the rule. 
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Stephen expresses the limits of the cognitive model in resolving complex 

issues of degrees of culpability:  

I am also of the opinion that no definition which can ever be framed 

will include all murders for which the offender ought to be put to death, 

and exclude all those for which secondary punishment would be 

sufficient. The most careful definition will cover crimes involving 

many different degrees both of moral guilt and of public danger; 

moreover, those murders which involve the greatest public danger may 

involve far less moral guilt than others which involve little public 

danger. It must also be remembered that the definition of murder is, and 

must necessarily be, complicated. There must be an act causing death; 

an intention accompanying the act, and death resulting as a fact. The 

motive prompting the act ought not, I think, to be embodied in the 

definition, because the attempt to do so must infallibly lead to 

inextricable confusion, and probably to legal fictions like those from 

which our own law has not yet worked itself clear, but it must always 

affect the moral guilt of the offence itself. It is impossible not to 

recognise a difference in guilt between the man who deliberately 

poisons another in order to rob him and a man who shoots another in a 

duel in which he risks his own life upon equal terms, and to which a 

person killed has provoked him by cruel injuries, for which the law 

gives no remedy. Each, however, kills intentionally and unlawfully.
612

 

In this paragraph, Stephen explicitly states his awareness of the limits of the cognitive 

model and its failure to distinguish between gradations of culpability. He highlights 

the complexity of balancing moral guilt and public danger, and asserts that the 

definition of murder is ‘complicated’ — even when considering only act, intention 

and death.
613

 Motive could not be included because it would ‘infallibly lead to 

inextricable confusion’. Elsewhere, as I argued previously, one of the proffered 
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definitions of malice is motive. Stephen claimed that the inclusion of malice would 

result in ‘legal fictions’, ‘but it must always affect the moral guilt of the offence 

itself’. Stephen thus expressed an awareness that these distinctions were important, 

but that they were not included in his proposed model because they were too 

complicated. He preferred simplicity to the complexity and uncertainty of evaluative 

questions of malice.
614

  

Stephen stated that there were two elements to be considered in distinguishing 

between the more and the less heinous forms of an offence are public danger and 

moral guilt, and to these must be added a third, which is specially important in cases 

of homicide: the shock the offence gives to the public feeling and imagination.
615 

Neither of these two elements refers to cognitive standards; rather, they are open-

ended evaluations that draw upon and simultaneously shape the public imagination. 

Stephen is concerned about legal fictions, but here he expresses dependence upon the 

public ‘feeling and imagination’ — surely as or even more diffuse than legal fictions 

— to supplement his cognitive account. Stephen seems to be conflating morality with 

imagination. It is apparent once again that although Stephen proposed to construct a 

logical and cognitive model of culpability, aspects of wickedness intruded and went 

beyond this. He continued to draw upon imagination and fiction even as he claimed 

that his model did not. 

Part of the problem for Stephen was that he was very aware of the cogency of 

open-ended evaluations. He did not, however, trust the public — or more specifically, 

the jury — to make the right decisions: 

There is no subject on which the impression of a knot of unknown and 

irresponsible persons, who have to decide at a moment’s notice without 
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reflection, is less to be trusted than the question of whether or not the 

punishment of death should be inflicted in a given case.
616

 

For these reasons, Stephen preferred a simple question of fact for the jury, rather than 

a moral question. He favoured discretion in sentencing rather than leaving substantive 

questions of culpability to the jury: 

These considerations appear to me to show that murder, however 

accurately defined, must always admit of degrees of guilt; and it seems 

to me to follow that some discretion in regard to punishment ought also 

to be provided in this as in nearly every case.
617

 

Stephen would prefer to leave these questions of degrees of culpability to the 

discretion of judges such as himself.
618

 This amounted to leaving complex questions 

of culpability to the expertise of judges.  

Despite asserting his Criminal Code, Stephen was aware that the focus of act, 

intention and outcome did not answer the substantive questions of blameworthiness. 

Under his model, substantive issues needed to be resolved outside and beyond the 

code. Thus the excision of malice had the potential to leave his code empty of moral 

content. This proposed code is not the reason why Stephen continues to be read as an 

authority today, nor is it the way to capture the ‘public imagination’. Stephen’s code 

was as empty as Doctor Jekyll after he attempted to excise all that was undesired. 

Jekyll lacked depth, shadow and dimension. Dr Jekyll was over-simplified, one-

dimensional, and I would imagine a bit of a bore. We would not read about Dr Jekyll 

without his Hyde. Similarly, the excision of malice from Stephen’s account resulted 
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in an overly simplistic code that failed to appeal to the imagination and also lacked 

depth and complexity. The code did not adequately resolve complex questions of 

culpability, it simply left them aside to be dealt with elsewhere.
619

  

The authority and power of law 

Stephen’s proposed separation of law from morality then raised the question of the 

foundations of the law. In previous chapters, I argued that the accurate identification 

and punishment of wickedness were integral to the jurisdiction of the law. Upon what 

grounds did the authority of Stephen’s law rest?  

This question of the foundations of law can be framed as a question of malice. 

As I noted earlier, Stephen’s aspiration to codify the law was consistent with 

positivist ideals of law as a closed, self-contained and self-defined legal system that 

was separate from non-law. On this account, law was to be authorised by law; it was 

to be self-authorising and self-legitimating. Accordingly, law defines what is law and 

what is not. In the terms of this thesis, it is the law that defines what is culpable and 

what is not.  

Stephen was aware of this power of legal authority to define what was, and 

was not, culpable. He demonstrated this by redefining malice to justify and authorise 

his own representation of earlier treatise writers. As I noted above, one of Stephen’s 

definitions of malice was ‘wicked pleasure in giving pain’. I argued that, according to 

this definition, Stephen expressed malice towards treatise writers. However, Stephen 

exercised his power as author/ity to define away his own malice:  

Pleasure in giving pain may be virtuous, as for instance when a fraud is 

exposed, or when a man who deserves it is made to look ridiculous. 

Such pleasure would not, I think, be called malicious or wicked in the 

common use of language.
620

 

Stephen exercised the power of definition to assert that his invective levelled at other 

treatise writers was not malicious, because they deserved it. This is a reminder of the 

law’s capacity to create meaning, redefine and reinterpret actions and intentions, and 
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construct and apply notions of culpability. The use by Stephen of the elasticity and 

malleability of malice is a reminder that malice is (in part) a legal creature, defined by 

legal authority, and used by the law to justify, excuse and criminalise the behaviour of 

legal subjects and the law itself.
621

 

This notion of the law defining and describing culpability based on its own 

authorisation and legitimacy — that is, effectively a claim of ‘because I said so’ — 

creates a model of law empty of substantive moral content in accordance with 

positivist ideals separating law and morality.
622

 Stephen considered and addressed this 

issue in different ways. Despite asserting the limited relevance of morality in law, 

Stephen made frequent assertions as to the actual and desirable connections between 

the criminal law, morality and politics. Specifically, he argued that morality was 

relevant from a utilitarian and pragmatic perspective. For Stephen, the criminal justice 

system was founded upon and sustained by the commonality of moral attitudes 

towards these gross offences: ‘law and morals powerfully support and greatly 

intensify each other … ; the reflection of punishment by law gives definite expression 

and a solemn ratification and justification to the hatred which is excited by the 

commission of the offence’.
623

 Law and morality reinforced each other — even the 

process of making an immoral act a crime would in itself elevate or intensify the level 

of moral opprobrium with which the act was regarded. He believed it was highly 

desirable that criminals should be: 

… hated, that the punishments inflicted upon them should be so 

contrived as to give expression to that hatred, and to justify it so far as 

                                                 

621
  I return to the law’s dependence upon the structures of malice for authority and justification in 

the next chapter. 

622
  I argue in my last chapter that even though a formal or positivist legal system might assert a 

separation of law and morality, it still proposes values and norms, such as order, obedience 

and transparency. Positivist systems are thus not norm free, they just posit different norms. In 

addition, a theme of this thesis is that the general principles and structures of offences can be 

analysed in terms of the models of wickedness that are assumed and proposed through so-

called descriptive or analytic models. 

623
  Stephen, A History of the Criminal Law of England Volume II, 81. 
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the public provision of means for expressing and gratifying a healthy 

natural sentiment can justify and encourage it.
624

 

This is a utilitarian account of the passions of crime — harnessed and shaped 

by the criminal law. Accurate judgments of culpability contributed to the foundations 

the legal system — popular support for law led to less dissension in terms of breaches 

of law and criticism of judgments. Punishing, or failing to punish, incorrectly 

undermined the authority of the law. Thus, even while he proposed an analytic, 

rational model of law, Stephen recognised that morality shaped, reflected and 

reinforced the law. 

Stephen went beyond a utilitarian account to consider fundamental questions 

that I address in detail in the next chapter. Specifically, in the absence of malice, how 

does the law distinguish itself from the outlaw? Stephen was more than aware of the 

commonalities between the law and the outlaw.
625

 For example, Stephen states:  

Its object is to give an account of the general scope, tendency and 

design of an important part of our institutions, of which surely none can 

have a greater moral significance, or be more closely connected with 

broad principles of morality and politics, than those by which men 

rightfully, deliberately, and in cold blood kill, enslave, and otherwise 

torment their fellow creatures.
626

 

At first glance, this description seems to concern criminals. However, Stephen was 

actually representing the law in terms consistent with the law’s formulae of 

culpability — ‘deliberately, in cold blood’. On these terms, the law was as culpable as 

the outlaw.  

                                                 

624
  ibid., 82. 

625
  See, for example, ibid., 107–8. 

‘Criminal law is itself a system of compulsion on the widest scale. It is a collection of threats 

of injury to life, liberty, and property if people do commit crimes.’ 

626
  Stephen, A General View of the Criminal Law in England. 
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Stephen accepted that the very idea of law necessitated that there be force.
627

 

This was consistent with Bentham’s views on the legislative utility of enacting 

popular laws — he reasoned that sovereign laws from their nature must always be an 

application of force; where there is no force, there can be no sanction; where there is 

no sanction there can be no law; the use of force, as an evil, requires justification and 

one important factor affecting the frequency of its use was the extent to which law 

conformed to natural expectations.
628

 Bentham clearly expressed the violence of the 

law: 

… all punishment in itself is evil. Upon the principle of utility, if it 

ought at all to be admitted, it ought only to be admitted in as far as it 

promises to exclude some greater evil.
629

 

Force is also involved in the recasting, rephrasing and restructuring of the 

experiences of lay people in the process of giving a legal interpretation.
630

 This open 

expression of the force of law — where a subject is commanded to obey or face the 

consequences — was a feature of early positivist and utilitarian writings. Hart later 

labelled this the ‘gunman theory of law’
631

 and attempted to veil the force of law.
632

  

                                                 

627
  Jacques Derrida, ‘Force of Law: The “Mystical Foundation of Authority”’ (1990) 11 Cardozo 

Law Review 919.  

‘The word “enforceability” reminds us that there is no such thing as law (droit) that doesn’t 

imply, in itself, a priori, in the analytic structure of its concept, the possibility of being 

enforced, but there is no law without enforceability, and no applicability or enforceability of 

the law without force, where this force be direct or indirect, physical or symbolic, exterior or 

interior, brutal or subtly discursive and hermeneutic, coercive or regulatory, and so forth.’ 

628
  Theory of Legislation discussed in Smith, James Fitzjames Stephen, 51. 

629
  Jeremy Bentham, Introduction to the Principles of Morals and Legislation (Methuen, 1982) 

Chapter 13[2]. 

630
  Margaret Davies, Asking the Law Question (Law Book Co, 2008), 378. 

631
  H L A Hart, The Concept of Law (Clarendon Press, 1961), 19. 

632
  For an excellent analysis of the attempt by later positivists to veil the force of law, see 

William MacNeil, Lex Populi: The Jurisprudence of Popular Culture (Stanford University 

Press, 2007), Chapter 4. 
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Upon what criterion of identity and authority did the exercise of force rest? 

Stephen claimed that the exercise of force was done ‘rightfully’ — but who or what 

determines what is right? This is a problem for the foundation of law — which can 

never be fully legal or illegal. Stephen justified the use of force by the law by 

reference to utility — that is, the best for the majority. On this argument, although 

intentionally violent and thus an evil, the use of force by the law is without malice 

because unlike the outlaw, the law is acting for the good of the majority. This is an 

argument of motive, and thus in Stephen’s terms an argument of malice. Thus 

Stephen could not resolve and justify the distinction between the law and outlaw on 

the basis of his cognitive model. Both law and outlaw were intentionally harming 

another. Stephen depended upon malice to differentiate the law from the outlaw.
633

 

This highlights Stephen’s dependence upon malice at the foundations of claims for 

the exercise of legal authority and power. 

Thus, even while Stephen claimed to excise or omit malice from the law, he 

overtly expressed the imbrication of malice and the law. Just like Dr Jekyll, Stephen 

aimed to purify the law by projecting a concentrate of pure evil on the Other. 

However, Jekyll did not become pure goodness — he remained a composite being, a 

mixture of good and evil.
634

 Similarly, Stephen’s model was not pure, but he gave 

strength and power to malice. Despite his protestations, malice was essential to 

Stephen’s model of law. It was a supplement to his cognitive model and the means by 

which he differentiated the law from the outlaw.  

Regret for malice 

What I find particularly fascinating about Stephen is that he was too much of a 

complex thinker not to recognise the costs of excising malice. Not only did Stephen 

express malice throughout his texts and in the foundations of law, but he also 

expressed regret for malice. Thus, even while he attempted to denigrate and omit 

malice, he was well aware that malice undertook interesting work, and asked 

important questions. This fascination of malice was also articulated in Dr Jekyll and 

                                                 

633
  I explore this idea in more detail in the next chapter.  

634
  Vladimir Nabakov, ‘The Strange Case of Doctor Jekyll and Mr Hyde’, Doctor Jekyll and Mr 

Hyde (Signet, 1987). 
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Mr Hyde. When Jekyll realised that Hyde was taking over, Jekyll determined never to 

release him again. However, two months later Jekyll was bored and unleashed Hyde, 

who was even worse for the long repression, and thus committed murder.  

Stephen’s awareness of what malice could do, and the costs of its excision, 

was expressed in his relationship with Foster. I considered Foster in the previous 

chapter, including his lovely representation of malice as wickedness. Foster’s account 

of malice as open-ended, normative and explicitly evaluative clearly enunciated all 

that Stephen sought to omit. Despite this, Foster is the only treatise writer who 

Stephen consistently respected and defended. Stephen summarises Foster’s approach: 

The whole treatise is an attempt to work out this general idea, and to 

make the law as it was correspond as closely as possible to the moral 

sentiments in which, in Foster’s opinion, it ought to conform.
635

 

Malice was at the centre of Foster’s account of homicide law. It was a broad, 

multi-faceted concept that went beyond the cognitive:  

… murder is divided from manslaughter by the presence, in the 

infliction of the injury, of ‘the heart regardless of social duty and 

deliberately bent upon mischief’, and on the other hand, that 

manslaughter is divided from killing per infortunium by the presence of 

a degree of carelessness sufficiently great to be described as 

culpable.
636

 

Stephen attempted to incorporate this approach into his cognitive model: 

The result of what he says may, I think, be thrown into the following 

proposition:-  

Death caused by the unintentional infliction of personal injury is per 

infortunium if the act done was lawful and was done with due caution, 

or was accompanied only by slight negligence. If it was accompanied 

                                                 

635
  Stephen, A History of the Criminal Law of England Volume III, 74. 

636
  ibid., 76. 
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by circumstances showing a heart regardless of social duty and fatally 

bent upon mischief, or if the intent is felonious, it is murder.
637

 

This demonstrated the disjunction between the approaches of Foster and Stephen. 

One would expect, given Stephen’s rancour towards other treatise writers, that 

he would be particularly malicious towards Foster, but the opposite is true. The only 

author that Stephen praises and defends is Foster. His discourse on homicide ‘is 

arranged with admirable perspicuity, deals with all the leading branches of the 

subject, and may, I think, be regarded as having completely settled the fundamental 

questions relating to it, though there may have been a great number of subsequent 

decisions’.
638

 Stephen also dismissed any author post-Foster: ‘I do not think that any 

writer subsequent to Foster added much to the law of homicide.’
639

 Stephen 

recognised that Foster’s model of culpability was much broader and more complex 

than his own, and that it represented a viable alternative to the cognitive model. The 

excision of malice would mean that Stephen would lose this approach. Stephen thus 

expressed respect and regret for these complex questions of wickedness. He was 

unwilling to modify his model because of his lack of faith in the general public. In 

Stephen’s model, the price of simplicity, clarity, coherence and certainty was malice.  

Stephen’s cognitive model of culpability was so extreme that, as I have argued 

in this chapter, he created a monster. In contrast, no monster stalks the pages of 

Foster’s legal treatise. He constructed an account of legal culpability and the law that 

was more tempered, and did not need monsters. This raises questions about the 

charms of the cognitive model for lovers of the monstrous. Do we wish to retain the 

cognitive model because it is more exciting and retains the threat of monsters? 

Conclusion 

Stephen sought to organise criminal law in accordance with scientific and rational 

principles, to construct a closed, self-referring, pure system of law, touting values of 

consistency, certainty and order. He aspired to reduce criminal law formulae to act, 

                                                 

637
  ibid. 

638
  ibid. 

639
  ibid. 
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intention and outcome. His primary model of culpability was cognitive — the focus 

was on the state of mind of the accused. Stephen attempted to slot malice into this 

model. However, when malice consistently exceeded and disrupted these attempts, 

Stephen recommended that it be omitted. Stephen constructed a reduced model of 

law, and all that exceeded this account was attributed to malice. This generated a 

massive residuum of that which was undesirable — disorder, irrationality, wickedness 

and fiction. These aspects were not necessarily undesirable in and of themselves, but 

in Stephen’s model they were constructed as extraneous and disruptive. So many 

negatives were attributed to malice that in Stephen’s model malice became 

monstrous. Stephen thus developed and expanded the attributes of malice and 

expressed a relationship of law and malice that continues in modern law. Under this 

model, malice emerges at moments when the rational model is insufficient, thus 

confirming and enacting Stephen’s contention that malice is disorderly and unruly. 

Despite claims and assertions of omitting malice from criminal law, malice 

was imbricated in Stephen’s accounts and organisation of the law. He depended on 

malice to differentiate his cognitive model of culpability from earlier allusive models. 

Moreover, he expressed malice toward treatise writers because although he wanted to 

be the progenitor of criminal law, he was dependent upon earlier writers. This was 

symptomatic of his relationship with malice. Even as he attempted to excise malice 

from the law, he recognised it was integral to the law. The authority of the law 

depended upon malice to differentiate itself from the outlaw. Malice emerged at 

moments when his rational account was inadequate. Stephen thus expressed malice 

towards malice because of this dependence. In addition, he also expressed regret and 

nostalgia for malice — as the price paid for the simplification and certainty of law. 

Stephen was well aware of this price, but in contemporary law this has been forgotten. 

We only remember and cite his malice towards malice.  
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5 

The malevolent outlaw of law 

In the previous chapter, I argued that Stephen attempted to sacrifice malice for the 

simplicity and certainty of a cognitive account of culpability. In this chapter, I 

demonstrate why a therapy of malice is essential to contemporary criminal law, and 

show how the historic concept of malice can provide an essential insight into 

contemporary problems of culpability. I continue to maintain my stance that the 

cognitive account of wickedness is insufficient — it fails to explain doctrinal 

structures and the kinds of judgment that are made. I highlight the ways in which 

malice is integral to the power and authority of the law.  

There is a great deal of confusion and controversy about the compulsion 

defences of necessity and duress, including their rationale, justification, parameters, 

and even whether they exist at all. In this chapter, rather than rehashing these debates, 

I approach these controversies from the perspective of malice. Malice does not 

resolve the issue of why compulsion defences are so problematic for and in the law, 

but rather provides an explanation for this. I demonstrate that malice remains an 

organising principle of legal doctrine and jurisdiction. By restoring a history of 

malice, I am aiming to contribute to a better process of judging and a richer 

jurisprudence of blaming. 

I argue that the historic structuring of compulsion defences is sustained but 

submerged in contemporary defences. I draw upon my reconstruction of the early 

legal history of malice in Chapters 2 and 3, and argue that these defences revolved 

around malice — assertions of an absence of malice on the part of the accused, and 

consideration of the malice of the victim and potentially the law enforcer. Malice was 

integral to attributions of blameworthiness, and these same historic structures 

continue to frame contemporary defences. Through my malice-centred approach, I 

illustrate a major problem in duress and necessity cases: the law is confronted with 

two innocent victims — the innocent victim of the accused acting under compulsion, 

and the defendant, who argues that they too were an innocent victim. 



 

 229 

In addition, I demonstrate that these cases raise fundamental questions not 

only about legal doctrine, but also about the identity and limits of the law. I use the 

term ‘identity’ to consider how the law presents itself to itself and externally. What 

kind of character is posited by the legal system and its practitioners? In the terms of 

this thesis, are the legal system and its personnel a force for good or evil? In the terms 

of this chapter, what is the difference between the law and the outlaw? My analysis 

focuses particularly on the judiciary, but there is a tendency in my reasoning to 

personify the law. This is consistent with historic structures of law which asked 

whether or not the state and/or its actors had acted with malice.  

In compulsion defences, the judiciary accedes to power/s greater than the 

power of legal rules, ironically imposed by the outlaw. I argue that the myriad rules 

and restrictions on the availability and reach of necessity and duress defences are 

attempts by the judiciary to simultaneously restrict the limits on the law while 

conceding that ‘necessity knows no law’. It is this concern to protect the law from 

people who are protecting themselves that in turn displays and exacerbates the 

interrogatory of how the law distinguishes itself from the outlaw. In both situations, a 

subject is confronted with the threat ‘do this or else’. I draw upon Robert Cover’s 

ideas about the application and sustaining of law in response to claims of alternative 

laws and/or meaning, and the concerns of the judiciary and the state to justify the 

exercise of violence. I argue that the judiciary uses malice to act/distinguish the law 

from the outlaw. Using the structures of compulsion, the judiciary asserts an 

identification with the law and an absence of malice. I argue that the judiciary adopts 

two major strategies to justify the application of law in these cases. First, judges claim 

that they are acting without malice by claiming compulsion by law. They apply a 

principle of deferment to hierarchical order, distancing themselves from the 

application of force. Second, the judiciary points to a malevolent outlaw, constructed 

in the legal imagination, who threatens law and society as we know it. It asserts that it 

is compelled, without malice, to use extreme measures to save the law, to sacrifice the 

innocent legal subject. I argue that the judiciary applies the structures of law to assert 

an absence of malice. Accordingly malice operates and structures legal doctrine and 

the act of judging in complex ways in these cases. Malice is used to structure the 

limits of the law, but also to close off the limits of the law. In this chapter, I 
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demonstrate that malice is integral to the organisation and explanation of 

contemporary legal doctrine and jurisdiction. 

In the first section, I provide a very brief overview of the major compulsion 

defences of self-defence, duress and necessity, and indicate some of the debates and 

questions about these defences. In the following two sections, I assert that 

contemporary defences continue to be structured by historic questions of malice and 

highlight the relevance of emotion to attributions of culpability. I demonstrate that 

duress and necessity cases are particularly problematic for the law because the courts 

are confronted with two innocent victims and are forced to make a choice. I then 

begin to explore the ways in which these defences raise questions about the identity of 

the law. Compulsion defences confront the law with its limits, imposed by the outlaw, 

or lawlessness. Many of the restrictions and controversies of the defences can be 

interpreted as an attempt by the law to assert and retain its power while 

simultaneously maintaining a virtuous identity. This then leads to the fundamental 

question of how the law distinguishes itself from the outlaw. I argue that this is done 

through and by malice. I then examine the legal system’s argument of compulsion, in 

particular the construction of the malevolent outlaw, to justify and shore up its 

identity. 

The compulsion defences 

The defences of self-defence, duress and necessity can be grouped together under the 

category of defences of compulsion. The actions of the accused can be justified or 

excused because they were compelled by another or by extraordinary 

circumstances.
640

 For the purposes of my analysis here, I will briefly outline broad 

statements of each of the defences.
641

 

                                                 

640
  A traditional distinction at common law was between killings that were justified and those that 

were excused. A plea of justification led to total acquittal, while excuses involved a pardon 

and the forfeiture of goods. In 1828, forfeiture was abolished and the distinction between 

justifiable and excusable homicide became obsolete. For some years, the concepts of 

‘justification’ and ‘excuse’ were thought to be no longer relevant, but in the past decades 

academic commentators have revived the distinction. For example, George Fletcher, 

Rethinking Criminal Law (Oxford University Press, 1978), 759; Jeremy Horder, ‘Autonomy, 
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Self-defence is articulated as justifying a resort to force where a person (or 

property) has been threatened by another. The High Court outlined the common law 

parameters of self-defence in Zecevic: 

Whether the accused believed on reasonable grounds that it was 

necessary in self-defence to do what he did. If he had that belief, and 

there were reasonable grounds for it, or if the jury is left in reasonable 

doubt about the matter, then he is entitled to acquittal.
642

  

In New South Wales, the common law defence has since been replaced by 

statute, which restates the defence in broadly similar terms:
643

 

                                                                                                                                            

Provocation and Duress’ [1992] Criminal Law Review 706; Robert Schopp, Justification 

Defences and Just Convictions (Cambridge University Press, 1998). Legal academics have 

debated the categorisation of various defences as excusatory or justificatory. For the purposes 

of this thesis, the distinction between excuse and justification does not contribute to my 

analysis of malice. 

641
  The defences of marital coercion and superior orders also rely upon the notion of compulsion 

to exculpate a defendant. The defence of marital coercion was a common law defence. If a 

married woman established that a criminal act by her was committed in the presence of her 

husband, then the fact of his presence would raise a presumption that she was acting under his 

coercion rather than of her own free will. The common law rule has been abolished in New 

South Wales under section 407A of the Crimes Act 1900 (NSW). In Victoria, the common law 

rule was abolished and replaced by detailed statutory provisions in 1977. The defence is 

available under statute in England and was considered in Shortland [1996] 1 Cr App R 116, 

where it was held that moral and emotional pressures would suffice, although mere loyalty to 

her husband would not. 

Criminal conduct cannot be justified or excused on the basis of the order of a superior, 

whether or not the superior is a public or private official: A v Hayden (No 2) (1984) 56 ALR 

82. However, a superior order may preclude liability on another ground; if a defendant is 

ordered to destroy property and is instructed that it is the property of his or her employer, the 

defendant will lack mens rea for the crime of criminal damage. The lack of power on the part 

of officials to suspend the operation of law is an admirable constitutional principle, but it can 

produce harsh results — see, for example, Kelly v Minister of Defence [1989] NI 341. 

642
  Zecevic v DPP (1987) 162 CLR 645. 

643
  Crimes Act (NSW), s 418: 
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Section 418 (2) A person carries out conduct in self-defence if an only 

if the person believes the conduct is necessary: 

(a) to defend himself or another person; or … 

and the conduct is a reasonable response in the circumstances as he or 

she perceives them to be. 

The defence of duress excuses or justifies a person who commits a 

(nominated) criminal offence due to threats from another, should he or she refuse to 

comply.
644

 There have been intermittent legal skirmishes about the reach of the 

defence of duress. The defence is established at common law: 

Threats of immediate death or serious personal violence, so great as to 

overbear the ordinary power of human resistance, should be accepted 

                                                                                                                                            

‘A person is not criminally responsible for an offence if the person carries out the conduct 

constituting the offence in self-defence. 

‘A person carries out conduct in self-defence if and only if the person believes the conduct is 

necessary: 

– to defend himself or another person; or 

– to prevent or terminate the unlawful deprivation of his or her liberty or the liberty of another 

person; or 

– to protect property from unlawful taking, destruction, damage or interference; or 

– to prevent criminal trespass to land or premises or to remove a person committing any such 

criminal trespass, 

and the conduct is a reasonable response in the circumstances as he or she perceives them to 

be.’ 

 New South Wales has also reintroduced excessive self-defence, a partial defence to murder 

that has been considered and excluded by common law. Crimes Act NSW, s 421; Criminal 

Law Consolidation Act 1935 (SA), s 15(2); R v Howe (1958) 100 CLR 448; Viro v R (1978) 

18 ALR 257 overturned in Zecevic v DPP (Vic) (1987). Also excluded by the Privy Council in 

Palmer v R [1971] AC 814. 

644
  For example, in Hudson and Taylor [1971] 2 QB 202, two teenagers claimed that they had 

perjured themselves in a trial in which they were witnesses because they had been threatened 

by various men that if they didn’t lie under oath they would be subject to violence. They were 

found not guilty. 
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as a justification for acts which would otherwise be criminal … Where 

the excuse of duress is applicable, it must be clearly shown that the 

overpowering of the will was operative at the time the crime was 

actually committed, and, if there were reasonable opportunity for the 

will to reassert itself, no justification can be found in antecedent 

threats.
645

 

The defence of necessity amounts to a plea by the accused that he or she committed a 

criminal act under compulsion of an extraordinary emergency.
646

 

                                                 

645
  AG v Whelan (1934) IR 518 at 526, per Murnaghan J. 

646
  A test for necessity was outlined in R v Loughnan [1981] VR 443 at 448.  

‘It will be seen … that there are three elements involved in the defence of necessity. First, the 

criminal act or acts must have been done only in order to avoid certain consequences which 

would have inflicted irreparable evil upon the accused or upon others whom he was bound to 

protect … 

‘The other elements involved … can for convenience be given the labels, immediate peril and 

proportion, although the expression of what is embodied in these two elements will 

necessarily vary from one type of situation to another.  

‘The element of imminent peril means that the accused must honestly, believe on reasonable 

grounds that he was placed in a situation of imminent peril … all the cases in which a plea of 

necessity has succeeded are cases which deal with an urgent situation of imminent peril. Thus 

if there is an interval of time between the threat and its expected execution it will be very 

rarely if ever that a defence of necessity can succeed.  

‘The element of proportion simply means that the acts done to avoid the imminent peril must 

not be out of proportion to the peril to be avoided. Put in another way, the test is: would a 

reasonable man in the position of the accused have considered that he had any alternative to 

doing what he did to avoid the peril?’ 

This test was applied in R v Rogers (1996) 86 A Crim R 542 (NSWCCA). One of the most 

famous (yet unsuccessful) necessity cases is Dudley and Stephens (1884) 14 QBD 273, in 

which two shipwrecked sailors claimed that they killed and ate the cabin boy because they had 

been adrift at sea for 17 days and otherwise would have died. For further information on this 

case, see Alfred W Brian Simpson, Cannibalism and the Common Law (Chicago University 

Press, 1984). 
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These brief statements of law provide some indication of the commonalities 

between the defences of self-defence, necessity and duress.
647

 All three defences 

revolve around a concept of compulsion or necessity — that is, that the accused was 

forced to commit a crime by extreme circumstances or the threats of another. Leaving 

aside the defence of excessive self-defence, these defences are all complete defences 

that, if successful, result in the acquittal of the accused. My summaries also indicate 

that there are more elements and requirements for the defences of duress and 

necessity in comparison with self-defence.  

Despite the longevity of the compulsion defences, they are the continued 

subject of many judicial and academic debates. Particular controversy has surrounded 

the defences of duress and necessity, including their justification,
648

 rationale,
649

 

parameters,
650

 the burden of proof
651

 and their desirability.
652

 Doubts have been 

                                                 

647
  The commonalities are such that Clarkson has argued that the differences between the self-

help defences could be collapsed into a single defence of necessary action. He argues that 

‘what matters to a person facing a threat/danger/crisis is not the specifics of duress or self-

defence, but rather the broader picture that necessary action is permitted provided the test of 

reasonableness and proportionality is met’. Christopher Clarkson, ‘Necessary Action: A New 

Defence’ [2004] Criminal Law Review 81, 94. 

648
  See, for example, R v Howe (1987) 1 All ER 771, 783, per Lord Bridge of Harwich.  

‘The defence of duress as a general defence available at common law which is sufficient to 

negative the criminal liability of a defendant against whom every ingredient of an offence has 

otherwise been proved, is difficult to rationalise or explain by reference to any coherent 

principle of jurisprudence. The theory that the party acting under duress is so far deprived of 

volition as to lack the necessary criminal intent has been clearly shown to be fallacious … No 

alternative theory seems to provide a wholly satisfactory foundation on which the defence can 

rest.’ 

649
  Questions have been raised about whether the defences of compulsion were defences at all, or 

arguments as to offence elements such as involuntariness or lack of mens rea. It is now 

accepted that these are defences proper — that is, where an accused has the necessary 

elements for the offence, but asserts that they should not be responsible due to extraordinary 

circumstances. See, for example, DPP v Lynch [1975] AC 653. I discuss this below. 

650
  The primary debates in compulsion defences have been about whether or not duress and 

necessity should be available as defences for murder, manslaughter and/or accessories to 

homicides: see, for example, DPP v Lynch [1975] AC 653 (House of Lords); Hyam v DPP 
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expressed as to whether the defences of duress and necessity exist at all.
653

 Why have 

the defences of duress and necessity generated such conflict and controversy? These 

                                                                                                                                            

[1975] AC 55. In self-defence, the primary debate has been about whether or not a defence of 

excessive self-defence should be available to reduce murder to manslaughter. This defence 

was removed by the High Court in Zecevic v DPP (1987) 162 CLR 645. It has since been 

reintroduced in all the Australian common law jurisdictions by statute. 

651
  It is now clear that the burdens of proof are in accordance with DPP v Woolmington [1935] 

AC 462. An accused must raise the defence by suggesting that there was a reasonable 

possibility that they were acting under compulsion. If the evidentiary burden is satisfied, the 

burden then goes back to the prosecution to negate the defence beyond reasonable doubt.  

652
  Many members of the judiciary have confessed that:  

 ‘It would have been better had [the development of the defence of duress] not taken place and 

that duress had been regarded as a factor to be taken into account in mitigation as Stephen 

suggested in his History of the Criminal Law of England (1883) vol 2, pp 107–8.’ 

R v Gotts (1992) 1 All ER 832 at 839, per Lord Keith citing Lord Griffiths in R v Howe [1987] 

1 All ER 771 at 785. See also Thomson v HM Advocate (1983) JC 69 at 92, per Lord Hunter: 

‘I doubt whether — at any rate in the case of very serious crimes — it is sound legal policy 

ever to admit coercion as a full defence leading, if established, to acquittal.’ 

653 
 See, for example, R v Dawson (1978) VR 536 at 539, per Anderson J (Supreme Court of 

Victoria, Full Court). 

‘It is at least doubtful whether there is any defence of “necessity” known to the law … the 

facts in the macabre case of R v Dudley and Stephens (1884) 14 QBD 273 were insufficient to 

raise it.’ 

 ‘Although there are cases in which it is not criminal for a person to cause harm to the person 

or property of another, there is no general rule giving rise to a defence of necessity, and it 

seems that, outside the specified cases mentioned, it is no defence to a crime to show that its 

commission was necessary in order to avoid a greater evil to the defendant or to others. 

Halsbury’s Laws of England, 4th ed, vol 11, p 26, para 26; specific cases mentioned are self-

defence, defences of property, force used in the prevention of crime, duress and marital 

coercion, and a “few exotic other examples are given” … 

‘The defence of necessity is thus almost completely without reliable authority. It is, however, 

sufficient to say that there are virtually no reported cases where the defence of necessity has 

succeeded, and the dicta of Coleridge CJ in R v Dudley and Stephens (1884) 14 QBD 273, 

indicates that even in the most extreme circumstances necessity is not a defence to a charge of 

murder, and a number of cases, eg Buckoke v Greater London Council [1971] CH 655 at 668; 
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ongoing doubts and questions suggest that duress and necessity are marginal defences 

of little relevance or significance to general principles of criminal law. I demonstrate 

in this chapter that, far from being archaic and ‘eccentric’
654

 irrelevancies, these 

defences are integral to the modern identity and jurisdiction of the criminal justice 

system. The murkiness of the boundaries, reach and rationale of these defences is not 

an expression of their irrelevance, but of the fundamental questions that they generate 

about the jurisdiction of the criminal law. 

Rather than engaging directly with the controversies and questions about these 

defences and rehearsing long debates, I approach my analysis from a different 

perspective — that of malice. Through this, I do not resolve the doubts, but explain 

them. I sustain the focus of analysis of my thesis upon malice in homicide cases by 

examining homicide cases in which compulsion was argued. A limitation that has 

generated the greatest passion over the centuries has been the debate about whether or 

                                                                                                                                            

[1971] 2 All ER 254 at 258; and Southwark Borough v Williams [1971] Ch 734 at 743, 744; 

[1971] 2 All ER 175 at 179, likewise tend to negative the existence of such a defence in 

respect of far lesser offences. On principle, there seems to be no distinction between the 

nature of the crime committed because of an alleged necessity. The text books abound with 

hypothetical situations in which it is submitted that the defence of necessity should succeed. 

These examples are cases in which, in order to avert some catastrophic situation such as the 

spreading of a fire or the foundering of a ship, the destruction of property might be justified. 

This present case in our opinion is not a case of necessity by any of the standards which are 

traversed in the text books.’
 

England has only relatively recently (re)introduced the defence of ‘duress of circumstances’, a 

modern manifestation of the historical defence of necessity. In a sequence of cases the Court 

of Appeal has laid the foundation for a ‘duress of circumstances’ defence: Willer (1986) 83 Cr 

App R., Conway [1989] QB 290, and Martin, [1989] 1 All ER 652. 

The question as to whether or not these defences exist are particularly concerning given the 

centrality of the defence of necessity in medical cases. For example, the legality of medical 

abortion in most Australian jurisdictions rests on the common law defence of necessity. See 

Lynda Crowley-Cyr, ‘A Century of Remodelling: The Law of Abortion in Review’ (2000) 

7(3) Journal of Law and Medicine 252. In Re F (mental patient: sterilisation) [1990] 2 AC 1 

the defence of necessity was raised with regard to the non-consensual sterilisation of an 

intellectually disabled woman who was in a sexual relationship. 

654
  DPP v Lynch [1975] AC 653 at 691, per Lord Simon of Glaisdale.  



 

 237 

not the defences of duress or necessity are available for homicide.
655

 I will reconstruct 

malice in the legal doctrine of compulsion. 

Historic structures of malice 

Historically, offence and defence formulae were concerned explicitly with malice. 

The historic construction of malice in compulsion defences is worthy of a thesis in 

itself, but for the purposes of analysis I will confine myself to relevant comments and 

draw on ideas explored in more depth in Chapters 2 and 3. I will focus on the 

structure of defence formulae expressed by Hale, to demonstrate the concept of 

malice. I have selected Hale for the purposes of analysis as he is frequently referred to 

as an authority in duress and necessity cases for his statement that ‘he ought rather to 

die himself, than kill an innocent’.
656

 I could just as easily have drawn upon any of the 

major legal writers of the 16th to 18th centuries to make similar arguments.  

In The Pleas of the Crown, Hale outlined 17th century criminal defences 

relating to homicides. He divided non-felonious homicides into two categories: per 

infortunium (accidental) and per neccitatem (necessary).
657

 Contemporary compulsion 

                                                 

655
  See, for example, R v Hurley and Murray [1967] VR 526 at 537, per Smith J — duress is not 

available if the crime was murder ‘nor any other crime so heinous so as to be excepted from 

the doctrine’. DPP (Northern Ireland) v Lynch [1975] AC 653 is an example of a passionate 

debate about the limits of the defence of duress, where a majority of the House of Lords held 

that duress should be available to an accessory for murder. This decision was overturned by 

the House of Lords in R v Howe [1987] AC 417. With regard to the defence of necessity, the 

infamous case of R v Dudley and Stephens (1884) 14 QBD 273 is an authority for the 

principle that the defence is not available for murder. See also R v Brown [1968] SASR 467; 

R v Harding [1976] VR 129; R v McConnell [1977] 1 NSWLR 714; R v Gotts [1992] 2 AC 

412. 

656
  Sir Matthew Hale, Pleas of the Crown: A Methodical Summary of the Principal Matters 

relating to that Subject (Professional Books, 1972 [1678]), 434; quoted in DPP v Lynch 

[1975] AC 653 at 691, per Lord Simon of Glaisdale; at 708, per Lord Edmund Davies; at 672, 

per Lord Morris of Borth-y-gest; at 684 per Lord Wilberforce (House of Lords); R v Howe 

(1987) 1 All ER 771 at 776, per Lord Hailsham. 

657
  It is worth noting briefly that homicides per infortunium also accorded a central place to 

malice. Homicide per infortunium deserved but needed a royal pardon, which would be 
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defences would fit into the historic category of homicides per neccitatem. Hale 

divided homicides per neccitatem into those in defence of public justice and those in 

defence of private interest.
658

 Homicides ex necessitate for justice were committed in 

execution or advancement of justice, such as where the accused resisted lawful arrests 

or warrants or escaped prison.
659

 The notion of the state operating through and under 

the rules of compulsion and malice is highly significant, and I return to this theme at 

the end of the chapter. Homicides per necessitatum in defence of private interest were 

in self-defence (se defendendo), and were strictly limited. These homicides were 

justifiable, and resulted in acquittal with no forfeiture of property. I will argue that in 

both types of homicide ex necessitate, homicides were justified on the basis of the 

absence of malice on the part of the actor and by the malice of the victim. 

The assumption underlying homicides per necessitatum was that an actor had 

been compelled through necessity, rather than desire, to (execute or) kill the victim. 

For example Hale asserted:  

1. It must be an inevitable necessity. 

In case of a justifiable Homicide, as of a Thief that comes to rob me, or 

by an Officer resisted in Executing an arrest, the Party need not give 

back to the Wall.  

But in this Homicide se defendendo, the Party that is assaulted not 

excused, unless he give back to the Wall.  

But if the assault be so fierce, and in such a place that giving back 

would endanger his life, then need not give back.  

                                                                                                                                            

obtained almost automatically from the chancellor and resulted in forfeiture of goods. 

Homicides per infortunium were excused because the accused lacked malice:  

‘Chancemedley, where a Man doing a lawful act, without intent of hurt to another, and death 

casually ensues.’ 

Hale, Pleas of the Crown, 31.  

658
  ibid., 26–7. 

659
  ibid., 35–7. 
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A man fights, and falls to the grounds, then flying not necessary.
660

  

These rules demonstrate several aspects of homicide ex necessitatum. First, they 

highlight the tendency to classify homicides by actors of the state and private citizens 

in the same category. In these formulae, ‘the Party’ denotes an actor of the state (an 

Officer) and a person acting for private interests. This illustrates an important 

underlying idea of homicides through necessity — the notion of an accused acting as 

the law would have, identifying with the law. The flipside of this idea is the potential 

to evaluate the state as acting with or without malice.  

Second, as I have argued throughout this thesis, malice clearly exceeded a 

cognitive account of culpability. The question was not whether an accused 

intentionally killed the victim — in fact, the formulae assumed an intention to kill, as 

demonstrated in executions, where an argument of lack of intention would be farcical. 

Rather, the question was whether or not an accused was compelled — by law, 

circumstances or an outlaw — to kill. As I argued in Chapters 2 and 3, at this time 

malice was not seen as a poor relative of intention. The question of malice was 

different from, and went beyond, the question of whether or not an accused intended 

to kill.  

Third, Hale expressed guidelines focusing on externalities to ascertain whether 

or not an accused had acted with malice, such as when an accused must ‘give back to 

wall’ and ‘flying not necessary’. Similar guidelines were expressed in the case of a 

sheriff: ‘Judgment to be hang’d, sheriff beheads him, felony.’
661

 These guidelines all 

express the underlying assumption that an accused acting under compulsion had no 

choice — ‘it must be inevitable necessity’. If any choice was exercised, such as a 

beheading rather than a hanging, or a possibility of escaping rather than fighting, this 

would suggest that an accused was killing because he or she wanted to, and thus that 

the accused had malice. This is an emotional account of malice, where an accused has 

                                                 

660
  ibid., 41. 

661
  ibid., 36. 
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been forced by circumstances to kill, but has done so with sadness of heart.
662

 Other 

guidelines for self defence specified by Hale included: 

It must be in his defence. 

If A be assaulted by B and before a mortal wound given A gives back 

till he comes to the Wall, and then in his defence kills B this is se 

defendendo.  

But if the mortal wound first given, then Manslaughter. 

If A upon malice prepense strike B and then fly to the wall, and there in 

his own defence kills B this is Murder. 

But if there by malice between A and B and A strike first, B retreats to 

the wall, and in his own defence kills A this is se defendendo. 

If malice be betwixt A and B and A assault B. B retreats to the wall, 

and then kills A in his own defence; if it be in the Highway he shall be 

discharged, but if not, yet it is se defendendo. Copfton’s case.
663

 

These guidelines expressed broad notions of malice, including assumptions about the 

time of malice. The law would look beyond the actual homicide to whether or not 

malice existed prior to the fight, and who started the fight. Questions of malice also 

included other externalities, including where the fight took place — with different 

rules for on the highway or at home. The assumption was that these externalities 

manifested the malice of the accused. Malice was thus a broad-reaching malleable 

concept that included action, intention, emotion, time, place and actor. 

However, treatise writers recognised that sometimes these guidelines were 

awry. In Chapter 2, I noted Green’s analysis of medieval rolls to demonstrate that 

juries created hedges and walls so that an accused satisfied the requirement of a ‘back 

to the wall’ in cases where juries believed that an accused lacked malice despite not 

                                                 

662
  This retains medieval notions of killing and tainting that I considered in Chapters 2 and 3. 

These notions are maintained in contemporary ideas of the sanctity of human life. 

663
  Hale, Pleas of the Crown, 42. 
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satisfying the requirements of the defence.
664

 This notion that the guidelines may not 

accurately identify malice is also indicated in the detail provided by Hale of different 

situations where malice would and would not be found. His fine-tuning of rules of 

when malice was and was not manifested seems to be an attempt to cover all bases, a 

recognition that malice was complex, variegated and dependent on context. He also 

articulated anxiety that malice could evade the law: ‘There must be no malice 

coloured under pretence of necessity; for if it be, it alters the Case, and makes it 

murder.’
665

 This idea that malice may evade the law through trickery or malleability 

was a central theme of Chapter 3. As I argued, the primary concern of homicide law 

during this time was the accurate identification of malice as wickedness. Rules were 

constructed to give guidance about when malice may be manifested, but these 

guidelines could be and were suspended in order to accurate identify particular cases 

of malice or its lack thereof. 

Fourth, Hale’s lists demonstrate that the courts were concerned not only with 

the malice of the actor (including the state), but also the malice of the victim. In self-

defence, the malice of the victim was manifest — in ‘fierce assault’, coming at the 

accused with a knife. Guidelines were also expressed about responses by the accused 

that were appropriate and proportionate in response to a victim’s malice. Justifiable 

homicides required that a ‘person comes to commit a known Felony’,
666

 such as arson 

of the accused’s home, attacking or ravishing a woman, assaulting on the highway or 

robbery in the accused’s home. Where the accused killed a victim who lacked 

sufficient malice, the homicide would not be justifiable. Thus, if the victim intended 

only to beat rather than rob the accused, the killing would only be excusable ‘because 

they came not to commit a known Felony; for it cannot be judged whether he meant 

to kill me’.
667

 For executions of justice, the malice of the victim was established — as 

                                                 

664
  Thomas A Green, ‘Societal Concepts of Criminal Liability for Homicide in Mediaeval 

England’ (1972) 47 Speculum 669; Thomas A Green, Verdict According to Conscience: 

Perspectives on the English Criminal Trial Jury 1200–1800 (Chicago University Press, 1985). 

See Chapter 2. 

665
  Hale, Pleas of the Crown, 38.  

666
  ibid., 39. 

667
  ibid., 40.  
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a matter of character or law. Outlaws were regarded as ‘wolves at the door’, outside 

of the law, justifying extreme responses.
668

 The malice of the victim was thus integral 

to the calculus of the accused’s culpability. 

Historically, compulsion defences were structured around malice. Malice was 

broadly conceived of as wickedness. The calculus of blameworthiness revolved 

around desire, action, intention, time, place and the actors. The primary concern was 

the identification of the malice of the actor — including not only of an accused, but of 

enforcers of the law. This entwinement of the homicides due to necessity indicated a 

notion that an accused acting in self-defence was acting as the law would in response 

to an outlaw, defending legally protected interests in a way that the law would. The 

historic formulae also explicitly included the malice of the victim as part of the 

calculus of culpability.  

Malice and the contemporary compulsion defences 

I will now consider the ways in which these historic notions of malice continue to 

structure contemporary defences, and provide part of the explanation for the 

controversies surrounding these defences. 

First, contemporary compulsion defences sustain historic questions of 

culpability that exceed rational accounts which focus on intention and knowledge. As 

I argued in earlier chapters, this rational account is the dominant way in which 

mainstream legal actors and theorists represent law to themselves and others. There 

has been a great deal of argument about whether compulsion defences negate actus 

reus or mens rea. For example, there are many cases that refer to the ‘will’ of the 

accused being ‘overborne’ by threats or circumstances, which go towards a notion of 

compulsion negating voluntariness.
669

 There are also some cases arguing that an 

                                                 

668
  See, for example, the old rule allowing the immediate execution of thieves, discussed in 

Chapter 2. 

669
  See, for example, Hudson and Taylor [1971] 2 QB 202 at 206, per Widgery LJ: 

‘It is clearly established that duress provides a defence… if the will of the accused has been 

overborne by threats of death or serious personal injury so that the commission of the alleged 

offence was no longer the voluntary act of the accused.’ 
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accused did not intend to commit the crime.
670

 However, the majority of the cases 

recognise that an accused chose to act, albeit in constrained circumstances: 

While all of the traditional mental element terms are to some degree 

ambiguous or simply inadequate, we may say that, in a case of duress, 

the actus reus is voluntary, or willed, and intended, but is, in a real and 

very relevant sense, undesired.
671

 

                                                                                                                                            

See also Perka v R (1984) 2 SCR 232 at 404, per Dickson J:  

‘Normally voluntariness can be presumed, but if the accused places before the court, through 

his own witnesses or through cross-examination of Crown witnesses, evidence sufficient to 

raise an issue that the situation created by external forces was so emergent that failure to act 

could endanger life or health and upon any reasonable view of the facts, compliance with the 

law was impossible, then the Crown must be prepared to meet that issue.’ 

R v Williamson (1972) NSWLR 281 at 300, per Lee J (Court of Criminal Appeal). 

670
  See in particular R v Steane [1947] KB 997. In that case, the appellant had been charged with 

doing an act likely to assist the enemy by entering the service of the German broadcasting 

system during World War II. The appellant admitted to helping produce films in Germany, but 

gave evidence that this was done under the ‘pressure of threats and of beatings up and with a 

view to saving his wife and children (who were in Germany) from a concentration camp’. 

There was (at 1004, per Lord Goddard):  

‘[N]o evidence that the films he helped to produce were or could be of any assistance to the 

Germans or at all harmful to this country. He swore that he was in continual fear for his wife 

and children … he never had the slightest idea or intention of assisting the enemy, and that 

what he did was done to save his wife and children and that what he did could not have 

assisted the enemy except in a very technical sense.’ 

The court drew on an analogy of captured British soldiers who were set to work on the Burma 

Railway or digging trenches for the enemy (at 1006, per Lord Goddard):  

‘It would be unnecessary surely in their cases to consider any of the niceties of the law 

relating to duress, because no jury would find that merely by doing this work they were 

intending to assist the enemy.’ 

671
  Palazoff (1986) 23 A Crim R 86 at 88, per Cox J. 
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Duress and necessity do not destroy the will of the coerced subject. Rather, they 

‘deflect’ the will.
672

 ‘Duress does not destroy the will or the effective power to 

exercise it. It merely alters the direction of its exercise.’
673

 

Compulsion defences exceed technical offence formulae and focus on the 

desires of the accused. In accordance with the historic structures of defences outlined 

in the previous section, a key question is not whether an accused intended to commit 

the crime, or did so wilfully, but whether the accused desired to break the law. This is 

expressed in the following quotation, which plays with the ambiguity of the concept 

of mens rea: 

I find it difficult to accept that a person acting under duress has a truly 

evil intent. He does not actually desire the death of the victim. Where a 

man has been compelled by threats against his wife and children to 

drive a vehicle loaded with explosives into a checkpoint, with the 

object of killing those manning it, but that object has fortunately failed, 

the man is likely to be as relieved at the outcome as anyone else. It 

would be hard to condemn him as having had an evil intent.
674

 

This paragraph demonstrates that even though an accused may have satisfied the 

technical offence formulae of actus reus and mens rea, the accused should not be 

regarded as blameworthy because he or she lacked ‘evil intent’. The quotation 

emphasises that the focus should be on the desire of the accused in attributions of 

blameworthiness. 

Mainstream law tends to categorise and represent motive and emotion as 

irrelevant to fault. However, as I have demonstrated throughout this thesis, emotion 

                                                 

672
  DPP v Lynch (1975) AC 653 at 695, per Lord Simon of Glaisdale:  

‘Similarly with duress in the English law of contract. Duress again deflects, without 

destroying, the will of one of the contracting parties. There is still an intention on his part to 

contract in the apparently consensual terms; but there is coactus volui on his side. The contract 

is with non est factum. The contract procured by duress is therefore not void; it is voidable — 

at the discretion of the party subject to duress.’  

673
  Abbott v R (1976) 3 All ER 140 at 143, per Gowan J. 

674
  R v Gotts (1992) 1 All ER 832 at 834, per Lord Keith of Kinkel. 
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and motive can and do contribute to attributions of culpability in criminal legal 

doctrine (and philosophies of wickedness).
675

 Compulsion defences inscribe motives 

or emotions into legal formulae.
676

 The relevance of emotion, desire and/or motive to 

attributions of fault in criminal law is another example of my argument that the 

rational account of culpability, with its privileging of intention and knowledge, is 

insufficient. I explore the potentially radical and destabilising nature of these defences 

at the end of this chapter. 

Second, contemporary guidelines and parameters of compulsion defences can 

be read as similar to historic guidelines expressing assumptions of malice. This is 

particularly with regard to the belief that an accused acting out of necessity, who did 

only what was necessary, identified with the law and lacked malice. These similarities 

with historic structures extend to issues about the shortcomings of these guidelines. 

Just as, historically, assumptions about malice expressed in guidelines could be awry, 

so too this could occur in contemporary compulsion rules. However, a significant 

difference is that in historical terms the question of malice was explicit and at the 

forefront. In contrast, in contemporary legal doctrine the law has lost track of what the 

guidelines are meant to achieve — the accurate identification of culpability/malice. 

The guidelines are applied mechanistically as ends in and of themselves. Accordingly, 

                                                 

675
  See also Wasik, who concludes that notwithstanding the repeated articulation of the principle 

that motive is irrelevant in the criminal law, ‘motive really is admitted as relevant to 

responsibility in a significant, and increasing, number of cases’. Martin Wasik, ‘Mens Rea, 

Motive and the Problem of “Dishonesty” in the Law of Theft’ [1979] Criminal Law Review 

543 at 549. See also arguments that anti-terrorist laws require the prosecution to establish a 

political, religious or ideological motive to prove offences. Antje Pedain, ‘Intention and the 

Terrorist Example’ [2003] Criminal Law Review 579. 

676
  The law does not devote great energy to distinguishing motive from emotion. Motive is 

generally referred to as an emotion prompting an act: 

‘The motive for murder … may be jealousy, fear, hatred, desire for money, perverted lust, or 

even, as in so-called “mercy killings”, compassion or love. In this sense, motive is entirely 

distinct from intention or purpose. It is the emotion which gives rise to the intention and it is 

the latter and not the former which converts an actus reus into a criminal act.  

Hyam v DPP [1975] AC 55 at 73, per Lord Hailsham. 
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I will argue that controversies and confusions in compulsion defences are partly 

because the law has lost track of malice.  

The central question of all three compulsion defences is whether or not an 

accused’s actions were necessary. All three compulsion defences draw upon the 

common law and ask whether the threat was imminent, and whether the accused’s 

response was proportionate. However, in self-defence, the requirement of imminence 

is an evidentiary matter going towards necessity,
677

 rather than the legal requirement 

it is in necessity and duress. Both questions are considered from a subjective and 

objective perspective — that is, from what the accused believed, and what a 

reasonable person would have done in response to that belief.
678

  

The contemporary requirement of proportionality of response can be examined 

as consistent with historic structures of malice. For example, in the rules for the 

defence of necessity, Loughnan expresses the requirement that:  

[T]he acts done to avoid the imminent peril must not be out of 

proportion to the peril to be avoided. Put in another way, the test is: 

would a reasonable man in the position of the accused have considered 

that he had any alternative to doing what he did to avoid the peril?
679

  

This expresses the historic notion that where an accused has only done what needed to 

be done, and what a reasonable person would have done to protect legal values, then 

they have acted without malice. If an accused’s reaction to threats exceeds what the 

circumstances (as an accused perceived them to be) required, this indicates a desire to 

act against the law, and thus malice. This is assessed subjectively — in terms of what 

the accused believed necessary, and thus shows an absence of malice. But this 

proportionality is also assessed objectively — what would a reasonable person do in 

this situation? An accused is thus asserting that they have acted as any other 

                                                 

677
  There is no separate legal requirement that the force used be proportionate to the attack: 

Zecevic v DPP (1987) 162 CLR 645 at 662. Proportionality will be a factor to take into 

account in assessing the accused’s belief that it was necessary to do what they did. 

678
  Defences offer an example of the comingling of subjective and objective standards. 

679
  R v Loughnan [1981] VR 443 at 448. See also R v Davidson [1969] VR 667. I consider this 

again in the next chapter. 
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reasonable law-abiding citizen would have done.
680

 The subjective and objective 

assessments combine so that an accused claims a lack of malice towards the law, and 

an identification with the law and other legal subjects. 

The compulsion defences require ‘immediate’ or ‘imminent’ threats:
681

  

Thus if there is an interval of time between the threat and its expected 

execution it will be very rarely if ever that a defence of necessity can 

succeed.
682

  

This emphasis upon imminence expresses the historic equation of urgency with 

compulsion, and compulsion with an absence of desire and thus a lack of malice. The 

continued relevance of the question of malice is demonstrated by the analysis of the 

imminence of the threat not only from an objective perspective, but also subjectively 

— that is, what the accused believed. The law is not only concerned with whether 

there was a threat, but with what the accused believed. It is this subjective test that is 

relied upon to identify whether or not an accused has acted with malice towards the 

                                                 

680
  It is here that the problem of excessive self-defence arises. The High Court removed the 

defence of excessive self-defence at common law in Zecevic, but it has since been 

reintroduced under statute in all the common law jurisdictions in Australia. As a consequence, 

where an accused has killed someone in excessive self-defence, a murder charge will be 

reduced to manslaughter. Mason J stated in Viro v R (1978) 141 CLR 88 at 139: 

‘The underlying rationale … is to be found in a conviction that the moral culpability of a 

person who kills another in defending himself but who fails in a plea of self-defence only 

because the force which he believed to be necessary exceeded that which was reasonably 

necessary falls short of the moral culpability ordinarily associated with murder. The notion 

that a person commits murder in the circumstances should be rejected on the ground that the 

result is unjust. It is more consistent with the distinction which the criminal law makes 

between murder and manslaughter that an error of judgment on the part of the accused which 

alone deprives him of the absolute shield of self-defence results in the offence of 

manslaughter.’ 

681
  This has been expressed in various ways. In the defence of duress, it is required that ‘the 

threat was present and continuing, imminent and impending’: R v Hurley and Murray [1967] 

VR 526 at 537, per Smith J. The defence of necessity requires ‘imminent peril’: R v Loughnan 

[1981] VR 443 or ‘immediate peril’: R v Davidson [1969] VR 667 at 670, per Menhennit J.  

682
  R v Loughnan [1981] VR 443 at 448, per Young CJ and King J. 
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law. The assumption is that an accused who breaches the law in response to what they 

believed was an urgent threat is acting without malice. For example, if a person 

honestly believed that they had a loaded pistol against their back, which in all 

probability would be used if they disobeyed, the law would evaluate the person’s 

response in light of this belief.
683

 It is irrelevant to an accused’s malice whether or not 

the threatener had any intention or capacity to use the gun, or that an accused was 

mistaken. The courts focus on what an accused believed to ascertain his or her malice: 

If an attack is serious so that it puts someone in imminent peril then 

immediate defensive action may be necessary. If the moment is one of 

crisis for someone in imminent danger, he may have to avert the danger 

by some instant reaction. If the attack is all over and no sort of peril 

remains, then the employment of force may be by way of revenge or 

punishment or by way of paying off an old score or may be pure 

aggression. There would no longer be any link with a necessity of 

defence.
684

 

This paragraph demonstrates a tendency to frame reactions to imminent threats as 

instinctive, an ‘instant reaction’, and is thus consistent with a lack of desire to break 

the law.
685

 However, the quote also expresses an assumption that, in the absence of an 

imminent threat, an accused had a choice, and if they did break the law, then this 

would have been due to other desires, such as aggression or revenge, that expressed 

malice toward the law. 

The urgency of a threat can be regarded as precluding a legal subject calling 

upon the legal system for help. In these situations, an accused asserts that they have 

acted has the law would have, to protect legally enshrined interests, and thus still 

identifies with the law. However, where a legal subject is threatened with non-urgent 

                                                 

683
  DPP v Lynch [1975] AC 653. 

684
  Palmer v R [1971] AC 814. 

685
  See, for example, Attorney-General’s Reference (No 2 of 1983) [1984] 1 QB 456 at 470, per 

Lord Lane CJ: 

‘[I]n a moment of unexpected anguish a person attacked had only done what he honestly and 

instinctively thought was necessary.’ 
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threats, it is assumed that the legal system is capable of offering effective 

protection.
686

 In these situations, a legal subject who acts against non-urgent threats 

with violence is taking the law into their own hands, and usurping the law, once again 

suggesting malice towards the victim and the legal system. 

However, imminence is an unwieldy tool with which to identify malice. This 

has been demonstrated in cases where a person has been a victim of domestic 

violence and kills their violent partner. In these cases, it is rare that the accused will 

satisfy the requirement of reacting to an imminent threat, particularly as victims of 

domestic violence tend to wait until their violent partner is asleep or unconscious 

before killing them.
687

 Evidence of Battered Woman Syndrome (BWS) has been 

introduced to explain the actions of the accused.
688

 BWS has been used to explain 

why, despite an absence of an imminent threat, an accused should still be regarded as 

acting under compulsion and lacking malice. Thus, in R v Kontinnen,
689

 evidence of 

                                                 

686
  R v Brown (1986) 21 A Crim R 289. King CJ found that the accused had the opportunity to 

seek police protection for himself and therefore was no longer acting under duress (at 294): 

‘The ordinary way in which a citizen renders ineffective criminal intimidation is to report the 

intimidators and to seek the protection of the police. This must be assumed, under ordinary 

circumstances, to be an effective means of neutralising intimidation. If it were not so, society 

would be at the mercy of criminals who could force pawns to do their criminal work by means 

of intimidation.’ 

687
  For example, in Osland v R (1998) 197 CLR 316, the accused drugged her husband before 

killing him while he was unconscious. In R v R (1981) 28 SASR 321, the accused killed her 

abusive husband with an axe while he slept. In R v Kontinnen (1992) (unreported) 16 Criminal 

Law Journal 360, the accused shot and killed her de facto whilst he slept. She claimed that she 

had suffered years of abuse and on the night of the killing he had threatened to kill her. 

688
  R v Lavallee [1990] 1 SCR 852 at 871–2, per Wilson J. 

‘The average member of the public (or the jury) can be forgiven for asking: Why would a 

woman put up with this kind of treatment? Why should she continue to live with such a man? 

How could she love a partner who beats her of the point of requiring hospitalisation? Why 

does she not cut loose and make a new life for herself? Such is the reaction of the average 

person confronted with the so-called “battered wife syndrome”. We need help to understand it 

and help is available from trained professionals.’ 

689
  R v Kontinnen (1992) 16 Criminal Law Journal 360. 
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BWS was admitted as relevant to whether or not the accused believed that it was 

necessary to kill the victim, and whether that belief was based on reasonable grounds.  

The question of imminence historically was a useful tool to identify malice, 

rather than the ultimate question. In contemporary duress and necessity cases, the 

requirement of imminence is now applied mechanistically and ritualistically, while 

the underlying purpose has been forgotten. We thus have a series of cases where the 

requirement of imminence generates outcomes that have little relationship to the 

culpability of the accused.
690

 For example, there are cases where the courts substitute 

jury findings of murder for manslaughter,
691

 with a defendant found not guilty by a 

jury even though this was not available on technical legal requirements,
692

 or the 

courts stretch the concept of ‘imminence’ so that the accused is able to assert an 

imminent threat even though the victim was sleeping.
693

 

                                                 

690
  This is demonstrated particularly in the dissonance between cases where Battered Wife 

(Woman) Syndrome (BWS) is argued, as opposed to cases where an accused asserts 

Homosexual Advance Defence (HAD). An accused presenting evidence of BWS will tend to 

have difficulty in satisfying the requirement of an imminent threat. In contrast, defendants 

arguing HAD tend to have responded immediately to the threat or provocation, and thus have 

less difficulties in meeting defence requirements. The notion of HAD has received much 

academic criticism: Graeme Coss, ‘Editorial: Revisiting Lethal Violence by Men’ (1998) 

222 Criminal Law Journal 5; Adrian Howe, ‘More Folk Provoke Their Own Demise’ (1997) 

19 Sydney Law Review 226. 

691
  R v Hill (1981) 3 A Crim R 397. The New South Wales Court of Criminal Appeal substituted 

a verdict of manslaughter for murder and sentenced the accused to four and a half years. 

692
  R v R (1981) 28 SASR 321. In that case, the accused killed her husband after years of abuse 

and sexual abuse. A few days before the killing, the husband had violently raped one of the 

daughters. On the morning of the killing, one of the daughters revealed to R the history of 

sexual abuse. When the husband fell asleep that night, R went outside, got an axe and killed 

him. At first instance, the jury convicted R of murder. On appeal, the second jury brought 

back an outright verdict of not guilty, even though the only available findings at law were 

murder or manslaughter. Julia Tolmie, ‘Provocation or Self-Defence for Women Who Kill’, in 

Stephen Yeo (ed), Partial Excuses to Murder (Gaunt, 1990). 

693
  This occurs particularly in self-defence cases. See, for example, R v Chhay (1994) 72 A Crim 

R 1; R v Kontinnen (1992) 16 Criminal Law Journal 360; R v Secretary (1996) 107 NTR 1. 
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Other specific rules of duress and necessity can be explained in terms of 

malice.
694

 For example, neither defence is allowed where an accused has voluntarily 

exposed themself to the threats.
695

 For example, the defence of duress is not available 

if an accused has voluntarily joined an organisation aware that the infliction of 

violence is one of its organising principles or means of disciplining its membership.
696

 

                                                 

694
  For example, the defences of duress and necessity impose a legal duty upon the accused to 

escape, retreat or call upon the police at the first reasonable opportunity. R v Abusafiah (1991) 

24 NSWLR 531; R v Hudson [1971] 2 QB 202. This duty can be interpreted as a requirement 

that the accused demonstrate an absence of malice toward the law, and a primary 

identification with the law. Evidence of BWS can be introduced to explain why an accused 

did not escape the situation by seeking police protection: R v Runjanjic and Kontinnen (1991) 

56 SASR 114 at 120, per King CJ. 

695
  See, for example, R v Fitzpatrick (1977) NI 2 at 33, per Lowry LCJ (Court of Criminal Appeal 

in Northern Ireland). 

‘A person may become associated with a sinister group of men with criminal objectives and 

coercive methods of ensuring that their lawless enterprises are carried out and thereby 

voluntarily expose himself to illegal compulsion, whether or not the group is or becomes a 

proscribed organization … 

‘[If a person] voluntarily exposes and submits himself … to illegal compulsion, he cannot rely 

on the duress to which he has voluntarily exposed himself as an excuse either in respect of the 

crimes he commits against his will or in respect of his continued but unwilling association 

with those capable of exercising upon him the duress which he calls in aid.’ 

For example, in R v Sharp (1987) QB 853 at 861, an accused joined a gang of robbers: 

‘Where a person has voluntarily, and with knowledge of its nature, joined a criminal 

organization or gang which he knew might bring pressure on him to commit an offence and 

was an active member when he was put under such pressure, he cannot avail himself of the 

defence of duress.’ 

An accused ‘may not rely on duress to which he has voluntarily laid himself open’. R v Hasan 

(2005) UKHL 1 at 21, per Lord Bingham of Cornhill. 

696
  R v Sharp [1987] QB 853; R v Shepherd (1987) 86 Cr App R 47; R v Baker [1999] 2 Cr App 

R 335. In R v Harmer [2002] Crim LR 401, the accused was coerced by E into smuggling 

class A drugs. The accused was a drug addict and was aware of the risk that E might be 

violent towards him should he fail to pay on time for drugs supplied by E. The accused had 

not anticipated that E would coerce him into committing criminal acts to clear his 

indebtedness. Nonetheless, the Court of Appeal upheld the ruling of the trial judge in refusing 
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This imports the historic broadening of the timeframe of the criminal event to 

ascertain whether or not an accused had malice by looking prior to the criminal event: 

The principle is that someone who voluntarily accepts the risk of being 

placed in the ‘do it or else’ dilemma should not be allowed to use that 

dilemma as an excuse (even if in some circumstances it might amount 

to mitigation).
697

 

Prior identification with outlaws demonstrates a pre-existing malice towards the law. 

A person cannot then turn back to the law for assistance for acts done under the 

auspices of the outlaw. 

The historic notion of compulsion as an absence of malice explains the 

otherwise rather strange rule that duress is only available if X has nominated a crime. 

For example, X must tell an accused to rob a bank, or drive the getaway vehicle. If an 

accused has exercised choice as to what crime is committed, then the defence is not 

available. Thus in R v Cole, an accused was ordered by X to make timely repayment 

of a debt or suffer serious harm. The accused robbed a bank in order to obtain money 

for repayment. He was refused a defence of duress because X had not nominated 

expressly or impliedly the crime the accused should commit.
698

 This expresses the old 

assumption equating compulsion with lack of choice, and thus an absence of malice. 

Arguably, this requirement is another demonstration of the law losing track of what 

                                                                                                                                            

the accused a defence of duress. The fact that the accused was aware of the risk of violence 

from E should he form an association with him precluded any reliance on E’s threats as a form 

of duress. 

697
  R v Hasan (2005) UKHL 1 at 77 per Baroness Hale of Richmond. 

698
  See R v Cole [1994] Crim LR 582. See also R v Lorenz (1998) 146 FLR 369. The accused was 

charged with armed robbery of a supermarket in Canberra. She claimed that her de facto 

husband had threatened to kill her on the morning of the robbery if she did not obtain enough 

money to register the car. Although evidence of violence inflicted by her de facto husband 

over many years and expert evidence of BWS were admitted, the trial judge held that duress 

was not available under these circumstances. The de facto husband had not told her to commit 

the offence, and the court held that ‘as a matter of public policy it is important to ensure that 

the ambit of the defence is not expanded to relieve people from criminal responsibility for 

offences to which coercion was not directed’. 
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the guidelines for these defences were historically aimed at achieving — the accurate 

identification of malice. 

The question of malice is particularly pertinent in modern compulsion 

defences in relation to the victim. As I argued above, malice could attach not only to 

the accused, but also to the victim. Historically, the malice of the victim was manifest 

in their previous unlawful behaviour, legal findings of character or immediate il/legal 

actions. Although this concern is submerged in contemporary doctrine, the malice of 

the victim remains salient. Compulsion defences rest on the notion that one defends 

oneself against threats to legally enshrined values. In self-defence, one is defending 

oneself against the person who is threatening one. In self-defence, the victim of the 

defendant is explicitly or implicitly constructed as malicious. The doctrine of self-

defence emphasises the malice of the victim, a malice that was evident in manifest 

conduct such as the victim charging at the defendant with a knife.
699

 The legal 

structure of the defences of self-defence and provocation
700

 is of counter-accusation: 

                                                 

699
  For example, R v Harding [1976] VR 129 at 10 of 32 per Gowans J: 

‘One such analogy is that of self defence. That concerns an excuse for a willed act of killing. 

But the victim is not an innocent person. That has always been recognised as a ground of 

distinction. Another analogy invoked is that of provocation. That concerns merely 

extenuation, and not excuse, for a willed act. And again the victim is not an innocent person, 

and the doctrine and its history are special.’ 

Wilson, Dawson and Toohey JJ portrayed the victim as the ‘aggressor’ in Zecevic v DPP 

(1987) 162 CLR 645 at 663 (High Court). 

700
  See, for example, Parker v R (1964) 111 CLR 665 at 679, per Lord Morris: 

‘The jury might well have taken the view that the appellant was tormented beyond endurance. 

His wife whom he loved was being lured away from him and their children despite protests, 

appeals and remonstrances. In open defiance of his grief and his anguish, his wife was being 

taken by one who had jeered at his (the appellant’s) lesser strength and had spoken with 

unashamed relish of his lascivious intents. Though there was an interval of time between the 

moment when the appellant’s wife and the deceased went away and the moment when the 

appellant overtook them and then caused the death of the deceased, a jury might well consider 

and would be entitled to consider the deceased’s whole conduct was such as might ‘heat the 

blood to a proportionable degree of resentment and keep it boiling to the moment of the fact.’ 

Edward Hyde East, Pleas of the Crown, Volume 1 (Nabu Press, 1972 [1803]), 238. 
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‘they started it first’.
701

 The construction of the malevolent victim is also apparent in 

the language slippage in HAD and BWS cases, where there is a tendency in 

judgments and commentary to construct the accused as the victim and the victim as 

the perpetrator.
702

 In self-defence cases, one is acting directly against the person to 

protect values that the law would protect if it could have done so. In self-defence 

cases, an accused is addressing the source of the peril.
703

 In most cases of self-

defence, the malice of the victim is part of the calculus of the accused’s responsibility. 

Successful defences of self-defence thus assert an absence of malice, identification 

with the law and a malicious victim.  

                                                 

701
  For example, the person who initiates an attack upon him or herself may have difficulty in 

raising self-defence or provocation. Zecevic v DPP (1987) 162 CLR 645 at 663, per Wilson, 

Dawson and Toohey JJ (High Court). 

‘Where an accused person has created the situation in which force might lawfully be applied 

to apprehend him or cause him to desist — where, for example, he is engaged in criminal 

behaviour of a violent kind — then the only reasonable view of his resistance to that force will 

be that he is acting not in self-defence, but as an aggressor in pursuit of his or her original 

design. A person may not create a continuing situation of emergency and provoke a lawful 

attack upon himself and yet claim upon reasonable grounds the right to defend himself against 

that attack.’ 

702
  See, for example, Hodge’s analysis of the tendency to construct the accused in provocation 

and self-defence cases where HAD is argued by a victim of homosexual violence. Nathan 

Hodge, ‘Transgressive Sexualities and the Homosexual Advance’ (1998) 23(1) Alternative 

Law Journal 30. This is demonstrated particularly in the language of Brennan J in Green v R 

(1997) 191 CLR 334. See also Graeme Coss, ‘Editorial: Revisiting Lethal Violence by Men’ 

(1998) 22 Criminal Law Journal 5, 8. 

‘The message is a simple one: unwanted homosexual overtures are an abomination and the 

perpetrators deserve everything they get — for which, read death.’ 

703
  The perspective of malice provides an explanation of the problems the law has had with 

mistaken self-defence and hearsay provocation — where the malice of the victim is not 

established, but an accused also asserts a lack of malice. See, for example, R v Davis (1998) 

100 A Crim R 573, where the accused killed the victim after hearing from the three-year-old 

daughter of his girlfriend that the victim had sexually assaulted her. 
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In cases of duress and necessity, there is no such parity between an innocent 

defendant acting against an malevolent victim. This distinction was expressed 

by Hale: 

If a man be menaced with death, unless he will commit an act of 

treason, murder, or robbery, the fear of death does not excuse him, if he 

commit the fact; for the law hath provided a sufficient remedy against 

such fears by applying himself to the courts and officers of justice for a 

writ or precept de securitate pacis. Again, if a man be desperately 

assaulted, and in peril of death, and cannot otherwise escape, unless to 

satisfy his assailant’s fury he will kill an innocent person then present, 

the fear and actual force will not acquit him of the crime and 

punishment of murder, if he commit the fact; for he ought rather to die 

himself, than kill an innocent: but if he cannot otherwise save his own 

life, the law permits him in his own defence to kill the assailant; for by 

the violence of his assault, and the offence committed upon him by the 

assailant himself, the law of nature and necessity, hath made him his 

own protector cum debito moderamine inculpate tuteloe, as shall be 

further shewed, when we come to the chapter of homicide se 

defendendo.
704

  

Unlike self-defence, the person against whom the defendant has acted in cases 

of duress and necessity has nothing to do with the threats that originally compelled 

the accused to take the steps that she took. The actions of an accused are the same in 

cases of self-defence, duress and necessity, but different culpability is attached based 

on the malice (or lack thereof) of the victim. Killing an innocent cannot be excused or 

justified because ‘he ought rather to die himself, than kill an innocent’. This lack of 

parity in the defences has been expressed in contemporary cases: 

And the victim of the crime committed under duress is not, like a 

person against whom a defendant uses force to defend himself, a person 

who has threatened the defendant or been perceived by the defendant as 

doing so. The victim of a crime committed under duress may be 

                                                 

704
 Hale, Pleas of the Crown, 434. 
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assumed to be morally innocent, having shown no hostility or 

aggression towards the defendant. The only criminal defences which 

have any close affinity with duress are necessity, where the force or 

compulsion is exerted not by human threats but by extraneous 

circumstances and, perhaps, marital coercion.
705

  

Thus the complex question of culpability extends beyond the malice of an accused to 

evaluate the victim’s malice.
706

  

Contemporary compulsion defences continue to be structured around malice. 

A successful compulsion defence results in an accused who has established an 

absence of malice (towards the victim and the law) and identification with the law. 

Legal skirmishes around the compulsion defences can be redescribed as problems of 

malice. First, the law has lost track of the purpose or reason for the rules and 

guidelines. The guidelines were historically developed to assist in the identification of 

malice. However, in contemporary law the underlying purpose of malice has been lost 

or erased, and guidelines are applied mechanically, with the result that the outcomes 

from compulsion arguments appears to have little relationship with culpability. There 

is at times a disjunction between the rules and the perceived blameworthiness or 

malice of the accused. Second, historic structures of malice highlight a conundrum in 

duress and necessity cases that does not occur in most self-defence cases. The law is 

confronted with two innocent legal subjects — an innocent victim of extreme 

circumstances or an outlaw and an innocent victim of the accused’s actions. Duress 

                                                 

705
  R v Hasan (2005) UKHL 1 at 19, per Lord Bingham of Cornhill (House of Lords).  

706
  An evaluation of the malice of the victim has been argued by moral theorists to be relevant to 

ethical actions. See, for example, Philippa Foot, Virtues and Vices and Other Essays in Moral 

Philosophy (Oxford University Press, 1978). There is a moral difference between addressing 

the source of a peril as compared with achieving the same end by harming an innocent. For 

example, Judith Thomson posed a scenario where a surgeon is faced with five patients dying 

unless they immediately receive organ transplants. Their time is almost up when a young man 

appears for his annual checkup. He is in excellent health and has the correct blood type. Is the 

surgeon justified in killing the young man to save the others? This scenario shows that ‘not 

just anything is permissible on the ground that it would yield net saving of lives’. Judith 

Thomson, ‘Self-Defence’ (1990) 20 Philosophy and Public Affairs 283, 290. 
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and necessity cases thus demand that the law choose between legal subjects who are 

innocent and identify with the law. 

Limits of law 

In the previous section, I analysed doctrinal issues raised by the compulsion defences 

through the prism of malice. In the remainder of this chapter, I explore the ways in 

which compulsion defences raise fundamental questions as to the identity and limits 

of the law, which themselves can be framed in terms of malice. I argue that these 

cases illuminate the limits of the law, the failure of the law to protect its legal 

subjects, a failure and limits imposed by the outlaw or lawlessness. This is a two-

stage argument. In this section, I argue that the multitude of restrictions developed 

and applied by the judiciary upon duress and necessity defences can be read as 

attempts to limit the limits of the law, to encompass or at least to assure the law’s 

relation to a state of necessity. In the next section, I argue that these efforts of self-

preservation by the law through the restriction of the reach of compulsion defences 

interrogates the distinction between the power and authority of the law, and that of the 

outlaw. I explore the implications of these attempts of preservation of law in terms of 

the malice of the state. 

Cases of compulsion interrogate what the criminal law can offer in the face of 

threats of harm. The judiciary recognises some limits to the powers the criminal 

justice system. The law is unable to place an absolute barrier of protection against a 

malevolent person (or situation) who threatens harm. In cases of self-defence, where a 

defendant has responded directly against a (perceived) threat, the difficulties are not 

so great because the victim is characterised as malicious.
707

 In these cases, the legal 

subject ‘takes the law into his own hands’ to protect the value enshrined in law of 

personal autonomy or dominion against a malicious victim, against whom the state 

would have acted if it could have. However, the defences of duress and necessity lack 

this parity. The accused has acted against an ‘innocent’ victim under compulsion of a 

third party or extreme situation. In these cases, although a defendant has acted to 

preserve a protected legal interest, by acting against an innocent victim they have 

                                                 

707
  See the previous section. 



258 

acted against the law. The defendant has chosen to save themself, and act against 

the law.  

In compulsion cases, an accused is asserting a first law of self-preservation 

that emerges when the legal system has failed to protect from lawlessness or the 

outlaw, and displaces the law. This was asserted by Bacon: 

Necessity is of three sorts, necessity of conservation of life, necessity 

of obedience, and necessity of the act of God or of a stranger. First of 

conservation of life, If a man steale viands to satisfie his present 

hunger, this is no felony nor larceny. So if divers bee in danger of 

drowning by the casting away of some boat or barge, & one of them get 

to some plancke, or on the boats side to keepe himselfe above water, 

and another to save his life thrust him from it whereby he is drowned; 

this is neither se defendendo nor be misadventure, but justifiable.
708

 

This expresses the idea that the law can be displaced, replaced or suspended if the 

motive or reason of the subject is good enough — that is, if an accused claims they 

have acted out of good or right.
709

 A broad ‘law’ of self-preservation has the potential 

to profoundly destabilise the economic system and the legal system, as demonstrated 

by the implications of Bacon’s notion that a person who took food because they were 

starving would not be guilty of a crime.
710

 

                                                 

708
  Maxims (1636) p 25, reg. 5 quoted in DPP v Lynch [1975] AC 653 at 691, per Lord Simon of 

Glaisdale.  

709
  Bentham criticised natural rights phraseology as ‘nonsense upon stilts’ as it could ‘impel a 

man, by that force of conscience, to rise up in arms against any law whatever that he happens 

not to like’. Jeremy Bentham, A Fragment on Government (Methuen, 1776), 149. However, 

Cover argues that Bentham ‘failed to recognise that texts of resistance, like all texts, are 

always subject to an interpretive process that limits the situations in which resistance is a 

legitimate response’. Robert Cover, ‘Nomos and Narrative’ (1983) 97 Harvard Law Review 4 

at 50. 

710
  Historically, this idea of a communal responsibility for need, and the notion that it was wrong 

to profit from others’ needs, mean that Bacon’s claims were not so far-fetched. These ideas 

were expressed in the Corn Riots of the 18th century, and the belief that prices ought, in times 

of dearth, to be regulated, and that the profiteer put himself outside of society. This is a 

concept that, sadly, we have now lost. E P Thompson, Customs in Common: Studies in 
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Compulsion defences are structured around a claim that you have committed a 

crime because an outlaw or extreme circumstances exercised dominion over you. In 

cases of duress, this rests on the claim that you were compelled to submit to an 

outlaw. A third party exercised dominion over you by threatening you with harm, 

which led you to commit a crime against another. When acting under duress or out of 

necessity, the law is displaced: one is submitting to an outlaw (or lawlessness). The 

lexicon of duress reflects this theme of displacement — paralleling (and parodying) 

the language of legal subjectivity. In the language of compulsion, one is no longer 

subject to the law or acting under the law; rather, one is ‘subject to duress’
711

 or one 

acts under duress. The authority of the law is displaced, and one is subject to the 

outlaw. Similarly, in cases of necessity, the authority of the law is displaced. One is 

claiming ‘necessity knows no law’ — necessitas legem non habet.
712

 This involves an 

assertion that a law of self-preservation pre-exists and displaces the law. Thus the 

irony facing the law in the compulsion defences is that the judiciary is acceding to 

power/s greater than the power of legal rules. The defences of duress (and self-

defence) amount to claiming that, but for the outlaw, we would obey the law. The 

doctrine accedes that limits to the law come from the outlaw.  

Compulsion defences thus explicitly raise the spectre of lawlessness, whether 

by the outlaw or simply by an absence of law — or anarchy.
713

 The law perceives 

                                                                                                                                            

Traditional and Popular Culture (New York University Press, 1993). See particularly 

Chapter 4, ‘The Moral Economy of the English Crowd in the Eighteenth Century’. 

711
  R v Hasan (2005) UKHL 1 at 17, per Lord Bingham of Cornhill (House of Lords). 

‘The common sense starting point of the common law is that adults of sound mind are 

ordinarily to be held responsible for the crimes which they commit. To this general principle 

there has, since the 14th century, been a recognised but limited exception in favour of those 

who commit crimes because they are force or compelled to do so against their will by the 

threats of another. Such persons are said, in the language of the criminal law, to act as they do 

because they are subject to duress.’ 

712
  The principle ‘need knows no law’ was stated by Augustine, Maxims, reg. 5 and considered 

by the House of Lords in DPP v Lynch [1975] AC 653 at 690–1, per Lord Simon of Glaisdale.  

713
  Rush has used the word spectre in his questions about compulsion defences. He states that 

these defences ‘evoke the spectre of another jurisdiction which, like the law, has the power to 

compel obedience or obligate us’. 
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itself as being under threat by the compulsion defences, as these defences illuminate 

and compel recognition of the limits of the law. How can anomie be inscribed within 

the juridical order?
714

 This desire to limit the reach and recognition of lawlessness is 

apparent in the imagery invoked by the judiciary when considering the defences of 

duress and necessity. The lexicon reveals a desire to keep the defences within bounds, 

to limit their reach. Necessity should ‘be strictly controlled and scrupulously 

limited’.
715

 Judges rail against the ‘unquestionable tendency towards progressive 

latitude in relation to the plea of duress’
716

 and assert that ‘policy choices are to be 

made, towards tightening rather than relaxing the conditions to be met before duress 

may be successfully relied upon’.
717

 The imagery here suggests wild beasts that are 

‘very much at large’,
718

 that need to be ‘confined’ ‘within narrowly defined limits’.
719

 

It is as though the law is at threat from within by these defences. These defences 

recognise an authority other than the law, and allow subjects to take the law into their 

own hands. The law needs to defend itself against people who defend themselves.  

Accordingly, I would argue that compulsion defences are not only structured 

around the identification and regulation of malice of the accused and the victim. The 

structure of the compulsion defences reveals a desire by the law-makers and judges to 

limit the reach of these defences, to maintain and preserve the law at the point where 

law is suspended, threatened and/or fails.  

There is recognition by the judiciary that claims of self-preservation go 

towards a lack of malice of the accused. For example, the House of Lords in DPP v 

Lynch quotes Bacon’s statement above, only to reject his arguments: 

                                                                                                                                            

Rush, Peter, Criminal Law (Butterworths, 1997), 373. 

714
  Giorgio Agamben, A Brief History of the State of Exception, Kevin Attell, trans. (University 

of Chicago Press, 2004), 27. 

715
  Perka v R (1984) 2 SCR 232 at 250, per Dickson J. 

716
  DPP v Lynch (1975) AC 653 at 708, per Lord Edmund-Davies. 

717
  R v Hasan (2005) UKHL 1 at 22, per Lord Bingham of Cornhill (House of Lords). 

718
  R v McConnell (1977) NSWLR 714 at 718, per Street CJ. 

719
  R v Hasan (2005) UKHL 1 at 21, per Lord Bingham of Cornhill (House of Lords). 
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Morally, there is a world of difference between a man who steals to 

satisfy his children’s hunger and a man who steals to satisfy his own 

cupidity; but the moral distinction is marked, not by the provision of 

some eccentric defence in the positive law, but by the discretion of the 

court in its sentence.
720

 

The courts have recognised in these cases (and generally) that motive or emotion may 

go towards ideas of blameworthiness, but have attempted to foreclose the relevance of 

motive and desires to reduce the threat to legal control. This is because motive 

contextualises the legal subject, thus leaving open the possibility of arguing that they 

acted out of need or right.
721

  

Attempts by the courts to preclude and restrict arguments of compulsion 

indicate that they are thus less concerned with the malice of the accused than with the 

self-preservation of the law. In the face of claims that ‘necessity knows no law’, the 

legal system claims that the law will protect against, cover, regulate and restrict these 

sorts of situations. Lord Simon of Glaisdale states that Bacon’s arguments of 

necessity have ‘been decisively rejected in the criminal law generally’.
722

 He prefers 

to deal with the question of blameworthiness of an accused as a matter of 

particularised, discretionary sentencing, rather than to accede to a general rule of 

necessity and thus the irrelevance or limits of law in situation such as these. However, 

in the same case, other judges were concerned about the stigma of conviction for 

those acting under duress and necessity,
723

 and that this would be unjust — 

particularly if claims of compulsion were not considered by the jury in a fair trial,
724

 

and judges failed to ‘define the law’s attitude’ to these defences prior to trial.
725

 This 

deferral of responsibility and postponement of decision as to culpability is a deferral 

of the limits of the law. This can be read as an attempt to elaborate laws in a realm of 

                                                 

720
  DPP v Lynch (1975) AC 653 at 935.  

721
  Alan Norrie, Crime, Reason and History (Weidenfeld and Nicolson, 1993), 120–1. 

722
  DPP v Lynch [1975] AC 653 at 691, per Lord Simon of Glaisdale. 

723
  ibid. at 671, per Lord Morris of Borth-y-Gest. 

724
  ibid. at 685, per Lord Wilberforce. 

725
  ibid. 
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human activity where law has collapsed or is not available.
726

 For Lord Simon of 

Glaisdale, the only time the defence of necessity is recognised is to ‘avoid the greater 

evil of anarchy’, which is consistent with the underlying concern of preserving the 

law.
727

  

There are many ways in which the structures of compulsion defences reveal a 

concern with the self-preservation of the law, rather than the malice of the accused. 

For example, the requirement of an imminent threat can be read not only as a means 

of identifying the malice of the accused, but also as a limit on the limits of the law. In 

order to justify or excuse a breach of the law, a person must be responding to an 

urgent threat. The possibilities for legitimately breaching the law, for acting outside of 

the law, are limited by the urgency of the threat. In the majority of cases, the law has 

refused to recognise limits to its jurisdiction in the absence of an urgent threat.
728

 That 

is, the cases present an assumption of order and the capacity of the legal system to 

protect, while also imposing limits on the reach of the defences. Thus, although 

necessity has a capacity to radically challenge the legal system and is a popular 

                                                 

726
  These ideas about a state of emergency and its relation with necessity have been explored by 

Agamben, A Brief History of the State of Exception. I will consider these ideas in the final 

section of this chapter. 

727
  DPP v Lynch [1975] AC 653 at 691. 

728
  The issue of a requirement of a imminent threat and the jurisdiction of law was considered in 

Taikato v R, where the appellant was summarily convicted of the charge of possession of an 

offensive weapon in a public place — an aerosol can of formaldehyde. The appellant had 

carried this can for protection since she had been attacked in the street some years earlier. The 

Court of Appeal refused to overturn the conviction on the basis of self-defence, ruling that in 

the circumstances there was no ‘reasonable apprehension of imminent attack or imminent 

danger’. Taikato v R (1996) 139 ALR 386, per Brennan CJ, Toohey, McHugh and 

Gummow JJ. 

‘There is nothing in the findings of the learned judge that supports a conclusion that she was 

likely to be attacked or had a well-founded fear of attack while walking in the street where she 

was found in possession of the canister.’ 

The court refused to accept that a legal subject was not adequately protected in broad daylight 

by the legal system. 
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activist defence,
729

 in the absence of an imminent threat, it is assumed that the subject 

can achieve reforms through the legal process:  

Necessity is a doctrine to be used sparingly to cover crises and gaps in 

provision which lead to an urgent need for remedial action; it is not a 

major organizing principle of a modern legal system. Where a social 

problem is structural and continuous, it must be addressed through the 

legislative and political process.
730

  

                                                 

729
  For example, the defence of medical necessity in response to charges relating to possession 

and dealing of marijuana has been argued with varying degrees of success in America and 

England. See, for example, Southwark London Borough Council v Williams [1971] 1 Ch 734; 

Jenks (1991) 582 SO2d 676 (Fla); Hutchins (1991) 726 NE2d 741 (Mass). For a discussion of 

the potential application of the defence of necessity in Australia, see David Heilpern and 

G L Raynor, ‘Drug Law and Necessity’ (1997) 22(4) Alternative Law Journal 188. 

Necessity has been raised in a number of trials where the primary motivation was political. 

Necessity defences usually are unsuccessful because defendants fail to satisfy the requirement 

of imminent and compelling danger. See, for example, State of Vermont v Warshow 410 A2d 

1000 1980) (Vermont SC), where the accused was convicted of unlawful trespass after 

picketing the main gate of Vermont Yankee nuclear power plant. The accused wished to argue 

trespass was necessary to highlight the dangers of nuclear plant operations.  

See also Burgess; Saunders v R [2005] NSWCCA 52, in which the accused argued the 

defence of self-defence to a charge of maliciously property. The accused had painted the 

words ‘No War’ on the Sydney Opera House. They argued that they believed that they were 

acting in self-defence because they believed that if the Australian government went to war 

against Iraq, people in Iraq would be killed and terrorists might carry out an attack on 

Australia. The defence was rejected on the grounds of the lack of an imminent threat and the 

speculative grounds of their defence. Concern was also expressed that their attack was against 

an innocent third party.  

Analysis of cases has found that American courts are ‘unreceptive to political necessity 

arguments’ and generally excluded the defence from the jury. S Bauer and P Eckstrom, ‘The 

State Made Me Do It: The Applicability of the Necessity Defence to Civil Disobedience’ 

(1987) 39 Stanford Law Review 1173. 

730
  A P Simester and G R Sullivan, Criminal Law: Theory and Doctrine (Oxford University 

Press, 2003) 639. 
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The requirement of imminence is thus an assumption and assertion that the legal 

system works and is available to protect law-abiding subjects in the absence of an 

urgent threat.  

Evidence of Battered Woman Syndrome has been introduced to explain the 

failure of battered women to turn to the legal system despite the absence of an 

imminent threat.
731

 However, in the majority of cases of BWS, the criminal justice 

system does not concede structural failings and deficiencies for why battered women 

may have regarded themselves as compelled to kill their violent partners. BWS 

primarily sustains an individualised analysis of compulsion, as demonstrated by the 

notion of this as a ‘syndrome’ — medicalising and pathologising the accused 

women’s behaviour. This pathologises the experience of battered women and takes 

their situation out of a social context.
732

 This restricts the recognition of the limits of 

the legal system — in terms of its failure to prevent violence in the first place, 

absence of adequate responses to the violence
733

 and the structure of criminal 

                                                 

731
  Battered Woman Syndrome can be traced back to a book published in 1979 by psychologist 

Dr Lenore Walker: Lenore Walker, The Battered Woman Syndrome (1984). Dr Walker then 

published a follow-up book proposing that a ‘cycle of violence’ was characterised by three 

stages: tension building, the acute battering incident and loving contrition. A ‘battered 

woman’ was one who had gone through the cycle at least twice: Lenore Walker, The Battered 

Woman (Harper and Row, 1979). Walker asserts that a battered woman finds it difficult to 

break out of this cycle because of ‘learned helplessness’. Evidence of BWS was first accepted 

in a self-defence case, R v Kontinnen (1992) 16 Crim LJ 360; and a duress case, R v Runjanjic 

and Kontinnen (1991) 56 SASR 114. 

732
  BWS has been the subject of much criticism. See, for example, Patricia Easteal, ‘Battered 

Women Syndrome: What is Reasonable?’ (1992) 17 Alternative Law Journal 203; Elizabeth 

Sheehy, Julie Stubbs and Julia Tolmie, ‘Defending Battered Women on Trial: The Battered 

Woman Syndrome and its Limitations’ (1992) Criminal Law Journal 369. 

733
  Kirby J’s judgment in Osland v R (1998) 197 CLR 316 is interesting because he details at 

length the deficiencies of BWS but then considers that the defence has failed regardless. A 

case where structural limits were considered was R v Secretary (1996) 107 NTR 1. In that 

case, the court considered that the accused was in a hostage-like situation, and the inability of 

the police to adequately protect her. 
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defences around an archetypal bar-room brawl that is more likely to fit male response 

patterns.
734

  

The anxiety about the limits of the law also explains other guidelines in these 

defences.
735

 For example, a major limit on the defence of duress is the requirement 

that there must be a threat of death or serious bodily harm.
736

 This has been an explicit 

component of the defence of duress for centuries.
737

 In the past, similar external 

limitations were also relied upon in the defence of provocation. The law placed strict 

limitations on what could be regarded as sufficient ‘provocative conduct’.
738

 At 

                                                 

734
  See, for example, Patricia Easteal, ‘Battered Women Syndrome: What is Reasonable?’ (1992) 

17 Alternative Law Journal 203; Elizabeth Sheehy, Julie Stubbs and Julia Tolmie, ‘Defending 

Battered Women on Trial: The Battered Woman Syndrome and its Limitations’ (1992) 

Criminal Law Journal 369. 

735
  Another guideline that can better be understood as an effort at self-preservation of the law, 

rather than the identification of the accused’s malice, is the restriction of the relationship of 

the accused to the threatened person, which can be the subject of a compulsion defence. There 

are questions as to whether or not an accused can claim compulsion if the threats are aimed at 

a family member. See, for example, R v Hurley and Murray [1967] VR 526 at 543, per 

Smith J: 

‘[O]nce one goes beyond threats to the accused himself [or herself] I can see no justification, 

either in logic or convenience, for the laying down of a list of relationships of attachments 

which will define the limits of the doctrine … I consider that the true view is that a threat 

made known to the accused to kill or do grievous bodily harm to any human being can be 

sufficient to found the defence of duress.’ 

I would argue that the justification for limiting the relationships upon which a compulsion 

defence can be founded is to limit the limits of the law. 

736
  R v Hasan (2005) UKHL 1 at 21, per Lord Bingham of Cornhill (House of Lords). Hudson 

[1971] 2 QB 202; R v Graham [1982] 1 All ER 801; R v Conway [1989] QB 290. In R v 

Valderrama Vega [1985] Crim LR 220, financial pressures and sexual blackmail were thought 

not to constitute legally adequate duress. 

737
  ‘The only force that doth excuse, is a force upon the person, and present fear of death.’ 

Alexander MacGrowther’s Case ([1746]) Fost. 13 at 14, per Lee CJ. Cited in DPP v Lynch 

[1975] AC 653 at 687, per Lord Simon of Glaisdale. 

738
  R v Smith [2000] UKHL 49 per Lord Hoffman. 
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different times, provocation has been denied if the provoking conduct was not within 

the sight or sound of the accused, if the conduct of the deceased was lawful, if the 

provocation was self-induced by the accused, or if it consisted of words only. Most of 

these judicially developed rules in provocation have been overturned and are now 

regarded as factual issues relevant to the jury’s consideration of whether the accused 

was provoked to lose self-control and whether an ordinary person could have lost self-

control.
739

 In contrast, these external limits have been retained in the defence of 

duress. The technical requirements are applied mechanically in duress and necessity, 

rather than focusing on the malice or moral quality of the crime.  

In the defences of duress, self-defence and necessity, the focus is upon the 

effectiveness of the threat upon the accused, and whether the threats were sufficient to 

overpower the mind of a person of ordinary firmness of character.
740

 Why, then, does 

the law continue to limit the nature of the threats that will be regarded as sufficient in 

the defences of duress and necessity?
741

 It is easy to envisage how other kinds of 

threats might be extremely effective in undermining resistance. The law of offences 

against the person recognises psychological harm as an injury, with serious 

psychological harm regarded as grievous bodily harm. Despite this, in Baker
742

 the 

Court of Appeal insisted in the context of the defence of duress, a threat of physical 

harm was required. In Valderrama-Vega,
743

 the defendant was confronted with threats 

of financial loss, exposure of his homosexuality and physical violence. Only the threat 

                                                                                                                                            

‘The first was the quarrel which escalated from words to physical assault … If the assaulted 

party drew his sword and immediately slew the other, it would be ‘but manslaughter’. The 

second was a quarrel in which a friend of the person assaulted joined in and gave the deadly 

blow. The third was where someone took the part of a fellow-citizen who was being 

injuriously treated. And the fourth was killing a man in the act of adultery with one’s wife …’ 

739
  See, for example, Stingel v R (1990) 171 CLR 312. 

740
  R v Abusafiah (1991) 24 NSWLR 531 at 545. 

741
  The defence of provocation has shifted from limits upon what constitutes provocative conduct 

to a focus upon whether or not the accused lost self-control and whether an ordinary person 

could have lost self-control.  

742
 R v Baker [1997] Crim LR 497. 

743
  R v Valderrama-Vega [1985] Crim LR 220. 
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of physical violence qualified as legal duress. The Court of Appeal considered that the 

defendant was entitled to raise a defence of duress if he would not have committed the 

crime but for threats of violence. If so, it was immaterial that other pressures were 

operating at the same time. It is arguable that threats other than those of physical 

violence will not satisfy the requirement of an imminent threat. But this is an 

additional requirement over and above that of urgency. Why is a defendant not 

entitled to raise the defence of duress in the absence of a threat of serious physical 

injury or death? I would argue that these strict boundaries have been retained in order 

to limit the limits of the law.  

The limit that has caused a great deal of controversy is whether or not duress 

and necessity can be argued in homicide cases.
744

 As I argued in the previous section, 

the problem for the law is that in a successful defence of duress and necessity, a 

defendant establishes a lack of malice and identifies with the law. The law is 

confronted by two innocent victims — the innocent victim of the defendant acting 

under compulsion, and the defendant who argues that they were also an innocent 

victim. Accordingly, the law is torn between which legal subject to protect. Either 

choice is a recognition of the limits of the law — a failure of the law to protect legal 

interests and subjects.  

The choice is particularly stark when a defendant claims to have committed or 

been complicit in murder due to necessity or duress. Given the paramount importance 

of personal autonomy in liberal democracy, it is difficult for the law to imagine 

circumstances where the de minimus exception would ever permit the violation of an 

innocent (and competent) victim’s person, in however minor a form. The view that 

                                                 

744
  See, for example, R v Hurley and Murray [1967] VR 526 at 537, per Smith J — duress is not 

available if the crime was murder ‘nor any other crime so heinous so as to be excepted from 

the doctrine’. DPP (Northern Ireland) v Lynch [1975] AC 653 is an example of a passionate 

debate about the limits of the defence of duress, where a majority of the House of Lords held 

that duress should be available to an accessory for murder. This decision was overturned by 

the House of Lords in R v Howe [1987] AC 417. With regard to the defence of necessity, the 

infamous case of R v Dudley and Stephens (1884) 14 QBD 273 is an authority for the 

principle that the defence is not available for murder. See also R v Brown [1968] SASR 467; 

R v Harding [1976] VR 129; R v McConnell [1977] 1 NSWLR 714; R v Gotts [1992] 2 AC 

412. 
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the personal integrity of competent persons may never be violated is supported by the 

strong body of judicial opinion.
745

 The rationale was expressed in Dudley and 

Stephens: 

To preserve one’s life is generally speaking a duty, but it may be the 

highest duty to sacrifice it. War is full of instances in which it is a 

man’s duty not to live, but to die … It is not correct, therefore, to say 

that there is any absolute or unqualified necessity to preserve one’s life 

… It is not needful to point out the awful danger of the principle which 

has been contended for. Who is to be the judge of this sort of necessity? 

By what measure is the comparative value of lives to be measured? Is it 

to be strength, or intellect, or what? It is plain that the principle leaves 

to him who is to profit by it to determine the necessity which will 

justify him deliberately taking another’s life to save his own … it is 

quite plain that such a principle once admitted might be made the legal 

cloak of unbridled passion and atrocious crime.
746

 

Coleridge CJ clearly is asserting that there is no ‘absolute or unqualified 

necessity to preserve one’s life’, rejecting Bacon’s assertions of a law of self-

preservation that would displace the law. Coleridge CJ states rhetorically that there is 

no need to point out the ‘awful danger’ of a rule of self-preservation, presumably 

because this danger is so present, obvious and large. He then goes on to explicate that 

it ‘might be made the legal cloak of unbridled passions and atrocious crime’. That is, 

if the law permitted such a rule, the law would be displaced or corrupted; it would 

legalise ‘atrocious crime’. This parallels the fears of legal writers in the 16th to 18th 

centuries that malice would hide under ‘colour’ of necessity or law. The fear of 

displacement or irrelevance of the law is also expressed by Coleridge CJ’s question, 

‘Who is to be the judge of this sort of necessity?’ This rhetorical question gestures 

towards the anxiety that judgments will be made without the law, in anarchy or 

subject to authorities other than the law. Coleridge CJ implicitly asserts that 

judgments of this kind are the jurisdiction of the law. He fears that the law will be 

                                                 

745
  I argue this in the next chapter. 

746
  R v Dudley and Stephens (1884) 14 QBD 273 at 287–8, per Lord Coleridge CJ. 
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displaced by lawlessness or the outlaw. The refusal to permit a legal subject to kill 

another in order to preserve their own life can thus be seen as an assertion of 

jurisdiction by the law, an attempt to limit the limits of the law.  

The bulk of authority asserts that defences of duress and necessity are not 

available for murder.
747

 ‘The authority quoted with regard to murder is, as usual, that 

of Hale: “he ought rather to die himself than kill an innocent”’.
748

 The refusal to 

extend the compulsion defences to murder has been explained thus: ‘this flows from 

the special regard that the law has for human life; it may not be logical but it is real 

and has to be accepted’.
749

 This quote indicates what is at stake and the complexity of 

the rule that the defences of duress and necessity are not available in cases of murder. 

The fundamental principle that victims who have not acted outside the law should be 

protected by law is an explanation for why self-defence is available for murder, and is 

provided as a justification for the principle that defences of necessity and duress 

should not be available for murder. The distinction revolves around the absence of the 

malice of the victim.
750

 But, if the law is so concerned about the life of its legal 

subjects, then it should protect, and allow a legal subject to protect, their own life in 

                                                 

747
  The bulk of contemporary authority is that duress and necessity are not available in defence of 

murder; however, contrary arguments have intermittently been expressed. A contrary assertion 

has been made by the Criminal Law Officers Committee, which has accepted that the defence 

of sudden or extraordinary emergency is available for all crimes, including murder. Criminal 

Code CTH, s 10.3. General Principles of Criminal Responsibility: Final Report (1992), 

Chapter 2.  

748
  DPP v Lynch [1975] AC 653 at 708, per Lord Edmund Davies.  

749
  Lord McKay in R v Howe (1987) 1 All ER 771 at 798.  

750
  As I noted in the previous section, this is in accordance with Philippa Foot’s studies about 

ethics, and the question of whether or not a person was addressing the source of the peril as an 

important moral element. Philippa Foot, Virtues and Vices and Other Essays in Moral 

Philosophy (Oxford University Press, 1978). However, even in the absence of malice of a 

victim, we can understand the actions of the accused in this difficult situation. See Alasdair 

MacIntyre, After Virtue: A Study in Moral Theory (University of Notre Dame Press, 2nd ed., 

1984); Claudia Card, The Atrocity Paradigm: A Theory of Evil (Oxford University Press, 

2002). 
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the face of extreme threats where the law is not available. In this regard, the denial of 

a right to save one’s life because of the special regard for human life is ‘not logical’.  

The availability of compulsion defences is restricted in deference to the 

protection of human life, while in the process asserting and requiring sacrifice, that an 

accused ‘should die rather than kill an innocent’. This conundrum was expressed by 

Thomas Hobbes:
751

 

If a man by the terrour of present death, be compelled to doe a fact 

against the Law, he is totally Excused; because no Law can oblige a 

man to abandon his own preservation. And supposing such a Law were 

obligatory; yet a man would reason thus, If I doe it not, I die presently; 

if I doe it, I die afterwards; therefore by doing it, there is time of life 

gained; Nature therefore compells him to the fact. 

This presents the stark choice imposed on legal subjects in cases of compulsion: ‘If I 

doe it not, I die presently; if I doe it, I die afterwards.’ Sir James Fitzjames Stephens 

also articulated the choice faced by legal subjects: 

Criminal law is itself a system of compulsion on the widest scale. It is a 

collection of threats to injury to life, liberty, and property if people do 

commit crimes. Are such threats to be withdrawn as soon as they are 

encountered by opposing threats? The law says to a man intending to 

commit murder, If you do it I will hang you. Is the law to withdraw its 

threat if someone else says, If you do not do it I will shoot you? 

 Surely it is the moment when temptation to crime is strongest that 

the law should speak most clearly and emphatically to the contrary. It 

                                                 

751
  The quotation continues: 

‘When a man is destitute of food or other thing necessary for his life, and cannot preserve 

himself any other way, but by some fact against the law; as if in a great famine he take the 

food by force, or stealth, which he cannot obtain for mony nor charity; or in defence of his 

life, snatch away another mans Sword, he is totally Excused, for the reason next before 

alleged.’ 

Thomas Hobbes, Leviathan (Tuck, 1991 [1615]). Referred to by Lord Jauncey of Tullichettle 

in R v Gotts (1992) 1 All ER 832 at 835–6. 
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is, of course, a misfortune for a man that he should be placed between 

two fires, but it would be a much greater misfortune for society at large 

if criminals could confer immunity upon their agents by threatening 

them with death or violence if they refused to execute their commands. 

If impunity could be so secured a wide door would be open to 

collusion, and encouragement would be given to associations of 

malefactors, secret or otherwise.
752

 

It is here that the challenges to the identity of the law become particularly 

apparent. The accused is forced to die rather than kill another, to obey the law rather 

than obey another. The only thing distinguishing this representation of criminal law 

from the representation of one who coerces another in the doctrine of duress is that in 

one the consequences of the intimidation is obedience to the law, while in the other 

the consequence of the threats is disobedience of the law. Just like the outlaw, the 

legal institution asserts its dominion over others. Like the outlaw, the legal institution 

threatens punishment to the body and deprivation of liberty if it is not obeyed. They 

are only distinguished by consequences, not by their power and authority.
753

 Attempts 

to restrict and limit the reach of necessity defences to remove the spectre of the 

outlaw and/or lawlessness thus challenge the identity of law. 

The malice of law 

Compulsion defences thus raise a question of jurisdiction. How is the power and 

authority of the law to be distinguished from the outlaw?
754

 I will argue that the 

                                                 

752
  Sir James Fitzjames Stephen, A History of the Criminal Law of England Volume II 

(Macmillan, 1883), 107–8. 

753
  Several of the ideas I address in this section have been suggestively treated by Peter Rush. 

I am indebted to Rush for the questions he has raised regarding the power and authority of the 

law and the outlaw. See, for example, Peter Rush, Criminal Law (Butterworths, 1997), 373.  

‘… what the doctrine of duress evokes is the proximity between the jurisdiction of law and the 

power and authority of potential (or actual) violence exercised by others.’ 

754
  Rush asks the question: ‘How do the judiciary and others distinguish between the power and 

authority of law and the power and authority of the one who threatens and intimidates?’ Rush, 

Criminal Law, 374. My answer to this question is malice. 
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judiciary attempts to do this through malice. The judiciary applies structures of 

compulsion to the jurisdiction of the law to claim that, unlike the outlaw, they (as 

representatives of the law) and the law lack malice. These notions of compulsion are 

used to structure claims that the judiciary is confronted with an impossible choice. It 

is compelled by law and the outlaw to sacrifice the innocent legal subject to save the 

law. 

The judiciary expresses empathy for the ‘agonising’ choice between two evils 

that a legal subject acting under compulsion is forced to make. The imagery of the 

law in duress and necessity cases is that of balancing or weighing up choices of 

‘less[er] of two evils’,
755

 to ‘weigh the pressures’ against the gravity of the act.
756

 A 

justification proposed for the defence of necessity is that it involves choosing the 

‘lesser of two evils’. A legal subject will face the ‘agonising’ choice of breaking the 

law or saving themself or their loved ones.
757

 This image of choosing or balancing 

suggests a comforting idea that wickedness is measurable, and that it can be entered 

into a calculus, categorised and understood. It is reminiscent of the classic figure of 

Lady Justice — blindfolded and balancing the scales of truth. However, the ‘choice 

between evils’ underlines that in some cases no good choice or outcome can be made. 

The modern iconography of Lady Justice adorning many courthouses carries a sword 

as well as scales, providing a reminder of the force of law. 

                                                 

755
  R v Howe (1987) 1 All ER 771 at 780, per Lord Hailsham of St Marylebone. 

756
  DPP v Lynch (1975) AC 653 at 681, per Lord Wilberforce. 

757
  The difficulty of the kind of choices to be made was expressed in Re A (Children) (Conjoined 

Twins: Surgical Separation) [2001] 2 WLR 480 at 536, where the parents of conjoined twins 

were told that the twins needed to be separated for Jodie to survive, but the operation would 

result in the weaker twin, Mary, dying. The parents were devout Roman Catholics and did not 

consent to the operation. The hospital went to the High Court of Justice in England seeking 

and receiving a declaration that the operation could be performed. The parents then appealed 

to the English Court of Appeal. The judges dismissed the appeal and allowed the operation to 

proceed on different grounds. Lord Ward held that the killing of Mary was justified on the 

basis of self-defence; Walker LJ held that the operation was in the ‘best interests’ of each of 

the children. The purpose of the operation was not to kill Mary, but she would die because her 

body was not and never had been viable. Lord Brooke relied on the ‘doctrine of necessity’. 
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The choice of evils is particularly problematic in cases where a defendant 

kills, or is involved with killing, an innocent victim in order to protect themself or 

their family. In these cases, members of the judiciary are faced with a particularly 

difficult choice. The essence of the defence of duress and necessity is that a defendant 

lacks malice and has identified with the law. Who, then, are those in the judiciary to 

choose: the innocent victim of the defendant’s actions or the accused as innocent 

victim of extreme circumstances or a malevolent outlaw?  

Other considerations necessarily arise where the choice is between 

threat of death or a fortiori serious injury and deliberately taking an 

innocent life. In such a case a reasonable man might reflect that one 

innocent human life is at least as valuable as his own or that of his 

loved one. In such a case a man cannot claim that he is choosing the 

lesser of two evils. Instead, he is embracing the cognate but morally 

disreputable principle that the end justifies the means.
758

  

The passionate language of the judiciary describing the impossible choice 

made by defendants under compulsion reflects the decision that the judges regard 

themselves as having to make. It is a ‘poignant and anguished situation’,
759

 a ‘terrible, 

agonising choice of evils’.
760

 The judges simultaneously empathise with the choices 

made by the legal subject, while prohibiting and punishing these choices. As I argue 

below, the judges make a choice to save the law that legal doctrine does not permit of 

its legal subjects. The judiciary uses force to compel obedience and save the law. The 

judges are caught between choosing which legal subject they should choose. This 

choice can be read as a matter of survival and identity — as a matter of malice. 

I will argue that the judges use the structures of compulsion to claim that they, 

and the law, lack malice. There are two different ways in which the construction of 

claims of compulsion by the judiciary can be framed theoretically. The first approach 

is to argue that the judges construct a state of emergency to maintain the law in its 

very suspension. This is framed by complex arguments by Agamben about the near-
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  R v Howe (1987) 1 All ER 771 at 780, per Lord Hailsham of St Marylebone. 
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  ibid. at 779, per Lord Hailsham of St Marylebone LC. 
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  R v Lynch [1975] 1 All ER 913 at 919, per Lord Morris of Borth-Y-Gest. 
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ubiquity of the state of emergency in modern states.
761

 Agamben focuses on states of 

exception in public law, but does not discuss the possible importance of the judiciary 

in ascertaining the law but also in cordoning off its domain.
762

 Agamben’s ideas of the 

construction of a state of emergency to justify the suspension of the law, to save the 

law, could be applied here. 

However, I would argue that judges are not suspending the law in these cases, 

but are applying the structures of the law to themselves and the jurisdiction of the 

law. The judges differentiate themselves and the law from the outlaw through malice, 

arguing an absence of malice by asserting that they were compelled to make the 

decision made on several levels. As I argued previously, this application of the 

structures of compulsion to the state was explicit historically. The law regarded and 

constructed representatives of the state as actors who were required to act without 

malice. The same structures and assumptions of malice were applied to the state as to 

the accused. Thus, in slayings for justice, an execution was required to be done 

pursuant to the judgment: ‘Judgment to be hang’d, Sheriff beheads him, Felony.’
763

 

If a sheriff exercised choice in execution, this suggested that he was not acting under 

compulsion, but through his own desire, and thus lacked a pure heart. This highlights 

the explicit historical recognition and concern that the state has the potential to be 

malicious and that the structures of compulsion could and should be applied to excuse 

and evaluate the malice of the state.  

I will argue that these same notions are sustained in contemporary law — both 

the idea that the state, or representatives of the state, can act with malice and the idea 

that the state will lack malice if compelled by circumstances or the outlaw. 

Agamben’s ideas are concerned with a suspension of the law. However, the judiciary 
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  Agamben, A Brief History of the State of Exception; Cover, ‘Nomos and Narrative’. 
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  Stephen Humphreys, ‘Legalizing Lawlessness: On Giorgio Agamben’s State of Exception’ 

(2006) 17(3) The European Journal of International Law 677, 684. 
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uses the structures of law to argue an absence of malice, on the part of itself and the 

state. The judiciary relies upon the structure of compulsion defences to assert an 

absence of malice, mirroring the claims of defendants who acted under duress: the 

law acts in the way that it does under compulsion, from the law but also from the 

outlaw.  

Accordingly, I think Cover’s ideas about the law’s response to civil 

disobedience are more apposite to the construction of compulsion cases.
764

 Cover 

analyses the application and sustaining of law in response to claims of alternative 

laws and/or meaning. His analysis of civil disobedience is applicable here, as activists 

often argue the defence of necessity to justify law-breaking. Moreover, in cases of 

civil disobedience and compulsion, an accused is arguing an alternative law or 

interpretation to that of the state. Cover notes that an activist affirms a law that is 

contrary to official interpretation, and thereby compels a choice and challenges the 

judge’s implicit claim to authoritative interpretation.
765

 Acts of civil disobedience 

provoke the state’s courts to change the meaning of the law articulated by 

officialdom: 

The community that disobeys the criminal law upon the authority of its 

own constitutional interpretation, however, forces the judge to choose 

between affirming the official law through violence against the 

protesters and permitting the polynomia of legal meaning to extend to 

the domain of social practice and control. The judge’s commitment is 

tested as he is asked what he intends to be the meaning of his law and 

whether his hand will be part of the bridge that links the official vision 

of the constitution with the reality of people in jail.
766

 

Cover considers that acts of civil disobedience should be conceived as a 

conflict of laws, as they proffer ‘radical reinterpretations’ of laws. These acts of 

disobedience force a judge to choose between different interpretations and meanings 

of the law. Cover argues that judges are not armed with ‘inherently superior insight’ 
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or ‘necessarily better law’.
767

 Confrontations offering alternative interpretations 

‘challenge the judge’s implicit claim to authoritative interpretation’.
768

 Cover’s ideas 

are particularly useful because he is concerned not only with the violence of the state, 

but with that of judges. Cover argues that in the face of confrontation, a judge ‘must 

separate the exercise of violence from his own person’.
769

 In terms of this thesis, 

judges in compulsion cases assert that they lack of malice when applying the force of 

the law, and also that the state itself lacks malice. 

Cover draws attention to how judges justify the application and interpretation 

of law in the face of assertions of alternative law or meaning. He notes that judges 

may argue that a hierarchy of jurisdiction, or they may engage with an argument as to 

meaning. I argue that judges use both these strategies in compulsion cases. In the 

former strategy, judges claim they are compelled by law; in the latter, judges 

construct an outlaw. I will consider each strategy in turn. 

Compelled by law 

Cover argues that when confronted with alternative interpretations, judges who apply 

the law and shut down alternative interpretations may seek to separate the exercise of 

violence from themselves. One way of doing this is to claim a ‘positivist hermeneutic 

of jurisdiction’ — that is, of deference to the hierarchies of law.
770

 In my terms, 

judges argue that they are compelled by law to interpret and apply precedent in a 

particular way. This is an argument that they personally lack any malice because they 

too are subject to institutional force and must obey hierarchy. This submission to legal 

authority is apparent in duress and necessity cases.  

In the vast majority of the cases debating whether or not duress and necessity 

are available for murder, accessories to murder and/or attempted murder judges rely 

heavily on legal authorities to justify decisions. Historical authorities are relied upon 
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to justify a refusal to recognise the defence of duress and necessity for murder.
771

 

Although some members of the judiciary might argue that the law should recognise 

the availability of the defences of duress and necessity for murder, it is claimed that 

this decision is not open to the judiciary to make. It would be outside the power of the 

judiciary to change the common law. Rather, this kind of fundamental reform should 

be left to parliament.
772

 In these cases, judges claim to be constrained by a superior 

                                                 

771
  Judgments are replete with references to treatise writers and common law. See, for example, 

R v Howe (1987) 1 All ER 771 at 776, per Lord Hailsham of St Marylebone.  
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‘However, those in favour of allowing the defences of duress or necessity for murder charges 

assert that historical authorities against these defences are not that compelling, that ‘there is no 

direct English authority against its application to charges of murder.’ DPP v Lynch [1975] AC 

653 at 681, per Lord Wilberforce. 
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authority to apply a rule they believe to be wrong — whether wrong at law or wrong 

morally — thus expressing a commitment to triumph of hierarchical order over 

meaning.
773

 

Where judges claim that they have been compelled by law, Cover asserts that 

this illuminates the coercive violence of the state to avoid substantive, threatening 

questions, and the exercise of violence to preserve the regime of obedience and state 

superiority.
774

 Defendants raising compulsion defences ask questions about the 

purpose of the law. Should legal subjects blindly and slavishly obey the law despite 

potential harm? In cases of duress and necessity, where an accused has killed another 

to save his or her own life, an accused claims to have acted consistently with 

principles of the legal system — the protection of bodily integrity. In these cases, 

judges use jurisdictional excuses to avoid disrupting the orderly deployment of state 

power and privilege to prevent the courts from reaching threatening questions such as 

these. 

Compelled by the outlaw 

It is not the judicial arguments of compulsion by law that are of particular interest for 

the purposes of my thesis, however, but those of compulsion by the outlaw. In these 

cases, judges argue that they have been forced to sacrifice the innocent legal subject 

due to an urgent threat from a malevolent outlaw. Just as a defendant characterises 

themself as a victim of an outlaw, so too do the judges. Just as the defendant has been 

compelled to make an impossible choice, so too has the judge.
775

  

The construction of a threatening outlaw to justify judicial application of the 

law can be read in Cover’s terms as an attempt to argue ‘institutional virtue’ as the 
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basis for action.
776

 Judges justify the power and authority of the law based on an 

absence of malice, rather than by just opposing judicial articulation values (albeit 

contested) and nihilism.
777

 Judges claim virtue, or a lack of malice, because they are 

compelled by the outlaw to make this sacrifice.  

My arguments as to the construction of a malevolent outlaw in compulsion 

cases sustain a theme of my thesis — that malice or wickedness is constructed and 

serves a function or purpose. As I noted in my introduction, this has been argued 

strongly by Phillip Cole in The Myth of Evil.
778

 Cole contends that the construction of 

(in particular) monstrous wickedness serves a narrative function.
779

 He argues that 
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monstrous wickedness constructs and constitutes imaginary borders of a community 

under attack from the imaginary outside. Monstrous evil cannot be reasoned with; 

negotiation and compromise is not possible. Cole asserts that this narrative constructs 

a being that is bent on our destruction and can only be hunted down and destroyed. 

Extreme evil justifies extremes measures.
780

 I will demonstrate that this mythology of 

an evil enemy is present in compulsion cases. The imaginary element is present in the 

imagined and exaggerated threat, while the monstrous aspect is demonstrated through 

the construction of an evil enemy possessing demonic powers that they intend to use 

to destroy us. This narrative of monstrous wickedness is used to justify the sacrifice of 

innocent legal subjects.  

In compulsion cases, the law lingers with relish on the details of specific 

outlaws who have threatened the accused, even when the compulsion defences are 

unsuccessful. Thus, in Williamson, the outlaw was accepted by the court as someone 

who, if he formed an intention to kill someone, could act out on the intention — he 

was ‘brutal, vicious and cold-blooded’.
781

 In Howe, the outlaw, Murray, was 

described as the ‘villain’, ‘the dominant figure. He was dishonest, powerful, violent 

and sadistic. Through acts of actual violence or threats of violence, Murray gained 

control of each of the appellants, who became fearful of him.’
782

  

What is more significant for the purposes of this chapter is the transfer in these 

compulsion cases from descriptions of specific outlaws or extreme circumstances to a 

vast and vague urgent threat to the law, constructed and expressed in the legal 

imagination. In cases of duress, necessity and at times self-defence, the courts 

construct a malevolent outlaw threatening the integrity of the law — its very 

existence. This malevolent creature is imaginary, a fictional construct based on the 

law’s fears. This leap from specific threats to those of a malevolent outlaw occurs in 

innumerable cases where duress or necessity is argued. 
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For example, in Abbott (1976), Abbott took part in the killing of a young 

woman, and unsuccessfully claimed that he had acted as he had because a man called 

Malik had made threats of death against Abbott and his mother unless his instructions 

were obeyed. Lord Salmon’s judgment moves beyond the specific threat of Malik to a 

general threat to public order and security: 

We are not living in a dream world in which the mounting wave of 

violence and terrorism can be contained by strict logic and intellectual 

niceties alone … A terrorist of notorious violence might, eg, threaten 

death to A and his family unless A obeys his instructions to put a bomb 

with a time fuse set by A in a certain passenger aircraft and/or in a 

thronged market, railway station or the like. A, under duress, does obey 

his instructions and as a result, hundreds of men, women and children 

are killed or mangled … Having now gained some real experience and 

expertise, he might again be approached by the terrorist who would 

make the same threats and exercise the same duress under which A 

would then give a repeat performance, killing even more men, women 

and children. Is there any limit to the number of people you may kill to 

save your own life and that of your family?
783

 

Lord Salmon shifts away from the specific gang-leader Malik to a general ‘terrorist’ 

resulting in hundreds ‘killed or mangled’ in ordinary public places. Although 

Salmon LJ states that we do not live in a ‘dream world’, he imagines and expresses a 

nightmare world subject to infinite threats by the ‘terrorist’. In Salmon LJ’s vision, 

there is no reason for a terrorist’s actions apart from a desire for death and 

destruction.
784

 

This leap from specific threats to general threats was also demonstrated in 

Howe (1987), where the accused was involved in ‘truly horrible’ murders due to the 

threats of a ‘real villain’. Lord Hailsham situates these specific threats within a 

context of general mayhem: 
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We live in an age of the Holocaust of the Jews, of international 

terrorism on the scale of massacre, of the explosion of aircraft in mid-

air, and murder sometimes at least as obscene as anything experienced 

in Blackstone’s day … I have already mentioned the so-called Moors 

murders. But within weeks of hearing this appeal a man was convicted 

at the Central Criminal Court of sending his pregnant mistress on board 

an international aircraft at Heathrow, with her suitcase packed with a 

bomb and with the deliberate intention of sending the 250 occupants, 

crew, passengers, mistress and all to a horrible death in mid-air … I 

must also point out in this context that known terrorists are more and 

not less vulnerable to threats than the ordinary man and that a plea of 

duress in such a case may be all the more plausible on that account.
785

 

These destructive, violent events are unrelated to the facts of Howe, but express a 

vision of society on the precipice of destruction. Hailsham LJ catalogues vastly 

different events that have occurred at different times and places, connected through 

Hailsham LJ’s sweeping vision of dread. The law is portrayed as under a state of 

siege, justifying the application of harsh laws to save law and society as we 

know them. 

In the same case, Lord Justice Griffiths confirms Lord Hailsham’s fears: 

We face a rising tide of violence and terrorism against which the law 

must stand firm recognising that its highest duty is to protect the 

freedom and lives of those that live under it.
786

 

These judgments highlight the timeless quality of the threat of the malevolent 

outlaw.
787

 The consistent quality of these threats is that they are always urgent, 
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present and extreme. The specific time and context of these judgments is irrelevant. 

Judges across time express a dystopic, urgent threat of a malevolent outlaw who never 

rests, but appears to grow ever stronger. The language of the judgments is consistent 

with a vocabulary of war, fighting against an enemy or enemies.
788

 

Omniscience and omnipotence are attributed to the outlaw, ready to take 

advantage of any weakness in the law. For example, in his dissenting judgment in 

DPP v Lynch, Lord Simon of Glaisdale assumes that outlaws will be aware of 

changes in the law that assist them in their nefarious deeds: 

A sane system of criminal justice does not permit a subject to set up a 

countervailing system of sanctions or by terrorism to confer criminal 

immunity on his gang.
789

 

In Lynch, the accused had been charged with the murder of a police constable in 

Northern Ireland. Lynch was an accessory, as he drove three armed men to a place 

near where the police officer was stationed and then drove them away after the 

shooting. Lynch claimed that he had been ordered by a ruthless gunman who was a 

member of the IRA to participate in terms that indicated he would tolerate no 

disobedience. Lynch asserted duress and, on appeal, the House of Lords held that 

duress was available as a defence for an accessory to a charge of murder, a decision to 

which Simon LJ passionately dissented: 

… your Lordships should hesitate long lest you may be inscribing a 

charter for terrorists, gang-leaders and kidnappers.
790

 

                                                                                                                                            

‘While it is not possible for this House to restrict the availability of the defence of duress in 

those cases where it has been recognised to exist, I feel constrained to express the personal 

view that given the climate of violence and terrorism which ordinary law-abiding citizens 

have now to face Parliament might do well to consider whether that defence should continue 

to be available in the case of all serious crimes.’ 
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Simon LJ’s dread of a general terrorist threat is understandable in the context of an 

IRA case in England during the 1970s. However, Simon LJ’s passionate fears are 

frequently quoted in other compulsion cases that have nothing to do with terrorism.
791

 

The malevolent outlaw constructed by law has a certain grandeur and romance 

of excess, reminiscent of some of the great fictional villains, such as Mephistopheles 

in Goethe’s Faust: 

The spirit I, that endlessly denies 

And rightly too; for all that comes to birth 

Is fit for overthrow, as nothing worth; 

Wherefore the world were better sterilised; 

Thus all that’s here as Evil recognised 

Is gain to me, and downfall, ruin, sin, 

The very element I prosper in.
792

 

The aim of Mephistopheles is destruction — he is anti-life. As Midgley asserts in her 

analysis of wickedness, ‘whatever is arising, he is against it. His element is mere 

refusal.’
793

  

No motive is specified for the malevolent outlaw beyond negativity and 

destruction.
794

 There is no history or set of grievances motivating the outlaw. The 
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outlaw is lawlessness, anarchy: ‘If that is the law, then it presupposes a situation of 

anarchy, a negation of law and order.’
795

 A Manichaean worldview is constructed, 

with good against evil, law against lawlessness. Whilst a defendant may be 

responding to an isolated villain, the law is responding to something powerful, ever-

present and always threatening: ‘the rule of law would be greatly endangered’
796

 and 

‘no system of justice could survive’.
797

 Giving any ground to the outlaw has the 

potential to ‘open wide the doors to chaos’,
798

 ‘a travesty of justice and an invitation 

to anarchy’.
799

 

The potential threat from the malevolent outlaw is imagined beyond any threat 

faced by individual defendants: 

… if the present law be altered, coercion will be a good defence to one 

who, at the behest of a mafia or IRA boss, places a bomb in an aircraft 

and 250 people are killed. It is more likely, too, that the accused will 

have assisted by preparing and delivering the bomb knowing its 
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intended use; in that case the question would be, is coercion a good 

defence to murder as a principal in the second degree or as accessory? 

… How many may a man kill in order to save his own life? I pose such 

question for the purpose of suggesting that it cannot be answered in this 

place.
800

  

These cases raise the spectre of Hobbesian lawlessness, with ‘every man 

against every man’.
801

 All live in ‘continuall fear, and danger of violence death; And 

the life of man, solitary, poore, nasty, brutish, and short’.
802

 In the absence of law, 

only the strongest survive.  

Judges thus assert compulsion to justify the sacrifice of the legal subject. They 

point to an extreme threat to the law, the legal system and legal subjects to justify 

extreme measures — the sacrifice of an innocent legal subject. They assert an absence 

of malice for themselves and the law through the structures of compulsion, and they 

justify a choice legal subjects are not permitted to make — the sacrifice of an 

innocent to save oneself. In the words of Hailsham LJ, ‘he is embracing the cognate 

but morally disreputable principle that the end justifies the means’.
803

  

Judges claim that they have been compelled by the law, but also by the 

extreme and extraordinary threat of the outlaw, to sacrifice innocents to save the law. 

They claim a lack of malice to justify an act of violence against a legal subject who 

also lacks malice. In Cover’s terms, they assert not only an absence of malice, but of 

institutional and personal virtue. In these cases, the judiciary constructs a state of 

emergency based on a malevolent outlaw who crosses time and space, unrelated to the 

facts of the case, to justify an application of the force of law. This construction of an 
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imaginary outlaw returns us to the early history of malice. This exercise of 

imagination by the judiciary to construct arguments of malice or the lack thereof is 

reminiscent of medieval jurors who believed that an accused lacked malice and 

needed to satisfy that the accused had killed with their back to the wall.
804

 Just as the 

jury invented the wall or hedge that forced a person to act without malice, so too the 

judiciary invents the figure of the malevolent outlaw as their version of the fictional 

hedge against which the judiciary and the law’s back is forced, thus constructing a 

scene where they and the law have no option but to ‘shoot’ rather than flee the scene 

— which would leave a space outside the law and/or absent of the law. 

Conclusion 

This chapter has offered a reinterpretation of compulsion defences through the prism 

of malice. I have argued that even though malice is submerged in contemporary 

doctrine, it remains integral to understanding the structures, doubts and debates of 

these defences. I have continued my argument that the privileging of intention and 

knowledge does not resolve all questions of culpability. I have demonstrated the 

relevance of emotion and desire to contemporary law through structures of malice, 

and highlighted the extent to which historic defence structures remain relevant to 

contemporary law, with a focus on the absence of malice of an accused towards the 

victim and the law. The historic structures also reveal the problem of necessity and 

duress cases — the lack of malice of a victim. The law is thus confronted with two 

innocent victims who lack malice and identify with the law.  

This conundrum raises questions about the identity of the law and its limits. 

The failure to protect legal subjects in these circumstances arouses a claim that 

‘necessity knows no law’. Judges attempt to rebut and restrict these assertions of 

irrelevance, which ironically are imposed by the outlaw or by lawlessness through 

restrictions on compulsion defences. That is, judges assert the authority of themselves 
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and the law even in circumstances where an accused claims to have acted beyond the 

law, or where the law has failed. These restrictions upon compulsion defences — 

especially in cases where an accused has acted to preserve their life — demonstrate 

the proximity of the law and the outlaw. To disrupt this proximity, the judiciary uses 

historic structures of compulsion to assert an absence of malice on the part of itself 

and the state. The judiciary asserts that it is compelled by law and a malevolent 

outlaw to save the law. The judiciary has constructed a malevolent outlaw in 

compulsion defences who is bent only on suffering and destruction. This organises a 

narrative whereby the outlaw can only be defeated through extreme measures and at 

massive costs — in these cases, the sacrifice of the innocent legal subject to save the 

law and society as we know them. The malevolent outlaw also shores up the identity 

of the law. The judiciary distinguishes its demands for obedience from those of the 

malevolent outlaw by asserting an absence of malice. The law constructs a narrative 

whereby it is compelled to make an impossible choice. Judges thus claim a power and 

authority that they deny to legal subjects — a capacity to sacrifice an innocent subject 

to save oneself.  

Malice thus remains a strong underlying organising principle of the law. It 

remains central to the operation of the criminal law both in doctrine and in the very 

structure of the law and the act of judging. In compulsion defences, malice operates in 

complex ways. It is used to structure some part of the limits of law, but is then also 

used to close this limit. The judicial capacity to create and construct arguments of 

malice in compulsion cases is perhaps best summarised with a slight variation on Sir 

James Fitzjames Stephen: 

If impunity [of the judges/law] could be so secured a wide door would 

be open to collusion, and encouragement would be given to 

associations of malefactors, secret or otherwise.
805
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6 

The Negligence of Lavender 

In Chapters 2, 3 and 4, I reconstructed elements of the history of malice at three 

different moments in time. In the previous chapter, I demonstrated the salience of 

malice in legal constructions of culpability in compulsion cases, and looked at the 

way in which malice provides an essential resource in the construction of culpability. 

In this chapter, I demonstrate again why this historical reconstruction of malice is so 

vital through an analysis of the contemporary Court of Criminal Appeal case R v 

Lavender.
806

 In this case, the Court of Criminal Appeal engaged explicitly with two 

core questions of a jurisprudence of blaming that are guiding themes of this thesis. 

First, what is the substance of (legal) wickedness? And second, to what extent — if at 

all — is wickedness relevant to the jurisdiction of the law? In this chapter, I 

demonstrate how and why legal histories of malice are vital to a jurisprudence of 

blaming.  

Through my analysis, I demonstrate the contemporary crisis of malice — a 

central argument of the thesis. Lavender highlights the failure of the criminal justice 

system to articulate a coherent and persuasive model of wickedness. The three 

separate judgments articulate three different notions of wickedness and its relevance 

to legal doctrine. In particular, through my analysis of Lavender, I demonstrate the 

paucity of rational model/s of culpability currently dominant in criminal law and the 

jurisprudence of blaming, highlighting the need for older legal concepts of malice that 

have been neglected since the 19th century. In Chapter 4, I reconstructed and analysed 

Sir James Fitzjames Stephen’s (attempted) reduction and organisation of a rationalist, 

desiccated model of malice, and his sacrifice of the rich history of malice for a 

rational model of law. In this chapter, I demonstrate the consequences of this sacrifice 

for the organisation and expression of culpability in contemporary criminal law.  
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I argued that Sir James Fitzjames Stephen’s model of law was in accordance 

with positivist values and the notion of law as science. He aspired to organise law 

according to reason, and to remove or reduce normative terms, replacing them with 

factual, descriptive questions for jurors. These factual questions of culpability 

revolved around act, consequence and the state of mind of the accused. Stephen 

particularly emphasised the state of mind of the accused — that is, a subjectivist 

model of culpability. An accused could only be at fault and culpable if he or she had 

the necessary intention or knowledge. This account emphasised the rationality of law 

and of the legal subject in constructions of culpability. A subjectivist model of 

culpability is not essential to a positivist model of law, but is consistent with a focus 

on fact rather than value. In Chapters 2 and 3, I highlighted histories of malice that 

were not restricted by the modern division of culpability into act, intention and 

consequence; nor was the legal history of malice restrained by the modern privileging 

of intention. In Chapter 5, I demonstrated the ongoing relevance of alternative ways 

of constructing culpability. 

Here, I explore how two of the three judgments of Lavender developed aspects 

of Stephen’s model of law. Justice Hulme embraced a formalist model, whilst Justice 

Adams was subjectivist — both of which are highly influential mainstream theories in 

jurisprudence. I reconstruct and critically evaluate the substance and function of 

wickedness in these judgments to provide insight into the implications of these highly 

influential models of law and jurisprudence of blaming. I demonstrate that even so-

called ‘value-free’ models of jurisprudence propound and organise particular ways of 

organising wickedness and its relevance to the criminal justice system. I analyse what 

counts as success in the various models of wickedness and law proposed. I then ask 

whether this is all that we as a society want and need of the criminal legal system.  

My analysis of Lavender will demonstrate that the modern emphasis upon 

cognition has resulted in a meagre and deficient model of culpability. I sustain my 

theme of malice as disorder/ly in rationalist accounts of law. In Chapter 4, I argued 

that in Stephen’s model of law malice emerged at moments when his 

cognitive/rational account of culpability was insufficient. Chapter 5 demonstrated the 

way in which malice structured compulsion defence formulae in ways that went 

beyond a contemporary privileging of cognition in models of culpability. In this 

chapter, I highlight the disruptive/disorderly potential of malice. The decision of the 
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Court of Criminal Appeal in R v Lavender
807

 ‘disturbed the assumptions of the “legal 

fraternity”’
808

 when it held that section 18 of the New South Wales Crimes Act 

imported a requirement of malice to manslaughter by criminal negligence. I 

demonstrate that malice encouraged and required the members of the judiciary to ask 

important and complex questions of liability that are ignored or submerged in the 

rationalist account of law. 

Importantly, though, I argue that not only is malice disruptive and disorderly, 

but it is also a resource upon which the law can draw in order to construct legal 

wickedness. The choices of histories, interpretations and definitions of malice in turn 

constituted and reflected the models of wickedness and assumptions of responsibility 

of the legal system regarding the expression of wickedness. I argue that although 

Hulme and Adams JJ sustain the ideas and aspirations of Stephen’s 19th century 

rationalist account of law, an earlier legal history of malice is available. Through my 

analysis of Giles J, I resuscitate a traditional legal and philosophical account that 

conceives of wickedness as an absence of goodness. I apply these ideas not only to 

the concept of criminal negligence, but also to the legal system itself. I argue that the 

legal system is responsible as a public institution of blaming to provide and debate a 

persuasive and coherent account of wickedness. The rational, individualised model of 

blaming expressed and regarded as the pinnacle of progress in contemporary legal 

doctrine and theory is a failure of responsibility. 

My analysis of Lavender illuminates the need for, and significance of, debates 

about the relevance and substance of wickedness in criminal law. I demonstrate how a 

prudence of malice can assist with good judging. 

I will now provide a descriptive summary of my analysis. In Lavender, the 

Court of Criminal Appeal held that section 18 imported a requirement of malice to 

manslaughter by criminal negligence. The Court of Criminal Appeal then disagreed 

about the implications of malice, and whether or not a person could be ‘wicked’ for 

the purposes of criminal negligence if they had not intentionally or knowingly put the 

children at risk. On appeal to the High Court, the judgment of the Court of Criminal 
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Appeal was overturned and it was held that malice was irrelevant to involuntary 

manslaughter.
809

 I will focus particularly on the three judgments of the Court of 

Criminal Appeal, as their articulations of the substance and function of wickedness 

were consistent with three different approaches in the jurisprudence of blaming.  

I argue that Justice Hulme’s approach was formalist. He was concerned with 

formal questions of judgment and law, rather than substantive effects. His judgment 

revolves around attempts to identify the pure meaning of relevant terms based on 

statute and precedent. While his judgment does suggest that it is possible to be wicked 

without advertence, for Hulme J, in keeping with a formal approach, this issue was 

obiter. Hulme J espoused a closed system of law, where any notions of wickedness 

external to the law were irrelevant. In this account, culpability is purely legal — it is a 

question organised, determined and resolved by and through law. According to this 

conception, morality is irrelevant to questions and the jurisdiction of law. The 

legitimacy of the legal system is to be based on correctly made law, and values of 

clarity, consistency and simplicity. I highlight some of the shortcomings of this 

approach, which are apparent even within the judgments of Lavender — particularly 

the lack of clarity and consistency in legal interpretation and the lack of pure meaning 

of key legal terms. I argue that the judgments of Lavender should coax doubts about 

the sufficiency of a criminal legal system that proffers and judges on formalist norms 

alone, and lacks engagement with more substantive norms. My analysis asks whether 

the sole guiding values of clarity, consistency and coherence are all that we as a 

society want of a criminal justice system. 

In contrast, the judgments of Justice Adams and Giles show that they regard 

the substantive question of wickedness as integral to the jurisdiction of the law; 

however, their ideas about what it means to be wicked diverge. Justice Adams asserts 

that one cannot be wicked without subjective awareness or knowledge. This approach 

is in accordance with the predominant conceptual self/representation of the legal 

system and contemporary ideas of wickedness. It articulates an individualistic account 

that focuses on the knowledge and intentions of the person in attributions of 

wickedness. Adams J expresses a subjective/objective opposition that frames debates 
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about law reform and legal doctrine. He privileges the subjective account of 

culpability — that is, that an accused must have some kind of awareness or 

knowledge in order to be bad or at fault. In contrast, for Adams J objective standards 

such as judging an accused on what he should have done do not establish fault or 

wickedness. In accordance with the self-representation of the criminal legal system, 

Adams J represents this subjectivist model of wickedness as part of a trajectory of 

progress of criminal law, away from objective standards to a subjective perspective. 

He aspires to remove objective standards from the law and replace them with pure 

subjective standards. Unlike Hulme J, Adams J regards the correct identification of 

wickedness essential to the jurisdiction of law. I demonstrate that, even within Adams 

J’s judgment, subjectivism does not fully resolve wickedness. I argue that criminal 

law does not and cannot articulate a ‘pure’ subjective model of culpability. Even 

standards like ‘intention’ and ‘knowledge’ are adulterated by external social 

standards. I thus argue that the aspirations of pure subjective standards of culpability 

in criminal law are impossible.  

The judgments of both Adams and Hulme JJ articulate different forms of 

rationalist models of culpability. Hulme J’s judgment is consistent with (a narrow 

form of) legal positivism, and assumes that adjudication is based on a closed rational 

system that is objective and independent of other discourses such as morality and 

politics. On this account, culpability is resolved through deductive methods of 

identification of the pure meaning of laws. In contrast, Adams J’s judgment is 

rationalist in the sense that he focuses on the cognition or reason of offenders in 

attributions of culpability. Giles J judgment challenges these rationalist approaches to 

culpability through an engagement with substantive values and by exceeding 

evaluations of the accused’s cognition in attributions of culpability. 

In the minority, Giles J also engages with the substance of wickedness, but 

unlike Adams J he asserts that a person can be wicked without advertence. Giles J 

expresses a classic model of wickedness as lack — as an absence of goodness, 

balance or care. He states that ‘lack of care is at the heart of this offence’.
810

 This 

implicitly draws upon pre-subjectivist representations of malice as the ‘heart 
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regardless of social duty’.
811

 His judgment expresses a complex account of 

wickedness that includes emotion and the social, asserting that it is possible to be 

wicked without intentionally or knowingly doing wrong. This account of wickedness 

transcends the sterility of the subjective/objective opposition by combining the 

individual and the social in attributions of culpability. I argue that on this account we 

should not only consider the care and responsibility of Lavender, but also the legal 

system. Law is a powerful social discourse that reflects and reinforces what we as a 

society (should) care about. A failure to care, by the individual or by the legal system, 

is negligent and wrong. I show that a reconstructed history of malice provides a 

resource for good judgment and informed debate about models of culpability. The 

history of malice provides a resource of the types of models of wickedness available 

at law and provides the reasons why one model may be selected over another. 

Through my analysis of Giles J’s judgment, I highlight the deficiencies and 

irresponsibility of the judgments of Hulme and Adams JJ, and the general paucity of 

contemporary legal accounts of wickedness.  

Lavender is a significant case because it is concerned expressly with a central 

project of the criminal law — what it means to be culpable or wicked. As I have 

demonstrated throughout my thesis, the criminal justice system has a long history of 

linking accurate and persuasive judgment of wickedness with the jurisdiction and 

imposition of punishment. Lavender manifests the predicament of the weak, over-

simplified model of culpability currently dominant in the criminal justice system. I 

argue that the failure to articulate a coherent and persuasive concept of culpability is, 

in the terms of Giles J, negligent. Malice is a disruptive concept that emerges at the 

fissures of the rational account of law, demanding and suggesting alternative notions 

of wickedness.  

In the first section of the chapter, I outline the accepted facts of the case and 

the process of judgment. In the remaining sections, I critically reconstruct and 

examine how each of the Court of Criminal Appeal judges approach the question of 
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culpability and the requirements of criminal law. I examine Justice Hulme’s formal 

approach to culpability, then I consider Justice Adams’ subjectivist approach. I 

conclude with an analysis of Justice Giles’ use of a negative model of culpability. 

The facts and judgment of Lavender: Wickedness is ‘pretty 

strong stuff, is it not, really?’812 

Lavender was charged with manslaughter by criminal negligence or dangerous 

driving occasioning death.
813

 The indictment charged ‘That he on 2 October 2001 at 

Redhead in the State of New South Wales, did feloniously slay Michael Milne.’ 

Giles J recited the accepted facts with which all the judges agreed. Lavender was 

employed at a sand mine, where he drove a front-end loader moving unprocessed 

sand to the washing plant and processed sand from the plant. The loader was a large 

vehicle, some 25 tons in weight and much higher and longer than a car. The bucket at 

the front of the loader impeded the driver’s forward vision.  

On 2 October 2001, Michael Milne and three friends went to the sand mine to 

play. Michael Milne was 13 years old. The boys had gone to the mine on previous 

occasions, and although the mine was not fenced, at least one boy knew that they 

should not be there. The appellant saw the boys playing on the processed sand pile, 

and ‘hopped in the loader and was gunna go over and speak to them, tell them to 

move from the premises … I was going to tell them to get out, off the premises.’
814

  

The appellant drove the loader toward the sand pile; the boys saw him and ran 

into an area of regenerated scrub. The appellant followed them, driving the loader on 

a disused track through the scrub at around 4 kilometres an hour. He lost sight of the 

boys as he went along the track. He turned around, and went back into the scrub. He 

saw two of the boys running away from him through the scrub, and left the track and 

followed them. The other two boys, including Michael Milne, were hiding behind 
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trees in the scrub. The appellant drove through the scrub and came into contact with 

Michael Milner, causing injuries from which he died. 

The Crown prosecutor relied upon the common law definition of manslaughter 

by criminal negligence in Nydam: 

… such a great falling short of the standard of care which a reasonable 

man would have exercised and which involved such a high risk that 

death or grievous bodily harm would follow that the doing of the act 

merited criminal punishment.
815

 

The Crown prosecutor directed that the jury had to consider whether or not 

there was a high risk of serious injury or death, ‘together with such a serious disregard 

for the safety of the boys and Michael Milne in particular, that you are satisfied that 

this was negligence of such a high order as to amount to, to use an old phrase in the 

law, wicked negligence and of itself a crime against the community’.
816

 Lavender was 

found guilty of manslaughter at first instance and sentenced to imprisonment for four 

years, with a non-parole period of 18 months. 

Both sides appealed to the New South Wales Court of Criminal Appeal. The 

prosecution appealed against the leniency of the sentence and Lavender appealed 

against his conviction. The trial judge had directed the jury that Lavender’s belief at 

the relevant time was ‘immaterial’ and ‘does not matter’. Lavender argued that the 

jury should have been directed to consider whether the prosecution had excluded 

beyond reasonable doubt that Lavender had an honest and reasonable belief that it 

was safe to proceed. 

All three New South Wales Court of Criminal Appeal judges held that, as a 

matter of statutory construction, section 18(2)(a) imported a requirement of malice to 

the common law definition of manslaughter by criminal negligence. However, they 

disagreed about the implications of importing malice into the doctrine of criminal 

negligence. The majority of Hulme and Adams JJ overturned the conviction on the 
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grounds that section 18(2)(a) required that an accused averted to the dangerousness of 

his actions. That is, Hulme and Adams JJ imported subjective elements into 

manslaughter by criminal negligence.  

The prosecution appealed to the High Court on the grounds that malice is not 

an element of involuntary manslaughter, either at common law or under section 18 of 

the Crimes Act 1900. The High Court held that section 18(2)(a) did not apply to 

involuntary manslaughter, and thus malice was irrelevant. The prosecution appeal was 

allowed and the Court of Criminal Appeal judgment was set aside. 

The appeals in the Court of Criminal Appeal and the High Court revolved 

around the ingredients of the offence of manslaughter. Manslaughter is a common law 

offence but section 18 states: 

18 Murder and manslaughter defined  

(1)(a) Murder shall be taken to have been committed where the act of 

the accused, or thing by him or her omitted to be done, causing 

the death charged, was done or omitted with reckless 

indifference to human life, or with intent to kill or inflict 

grievous bodily harm upon some person, or done in an attempt 

to commit, or during or immediately after the commission, by 

the accused, or some accomplice with him or her, of a crime 

punishable by imprisonment for life or for 25 years.  

(b) Every other punishable homicide shall be taken to be 

manslaughter.  

(2)(a) No act or omission which was not malicious, or for which the 

accused had lawful cause or excuse, shall be within this section.  

(b) No punishment or forfeiture shall be incurred by any person 

who kills another by misfortune only. 

The judgments ostensibly revolved around the question of whether or not 

malice was imported by section 18(2)(a), and if so, the implications of this for 

manslaughter. This question of malice subsumed the substantive issue of what it 

means to be culpable in criminal law — or, to narrow the issue further, what it means 
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to be culpable in the offence of manslaughter by criminal negligence. I argue that the 

judges in the majority did not deal with this issue very well. 

I analyse the judgments of the Criminal Court of Appeal, integrated with 

judgments from the High Court where appropriate, in terms of the choices made in 

statutory interpretation and the doctrine of precedent in the construction of the 

ingredients of criminal negligence. I focus on the substance of malice and wickedness 

communicated in the judgments in light of philosophies of wickedness. In addition, I 

examine the different judicial assumptions about the relevance of wickedness and 

malice to the criminal justice system, demonstrating that the choices of histories, 

interpretations and definitions of malice influenced the models of wickedness and 

assumptions of responsibilities of the legal system regarding the expression of 

wickedness. 

The formal approach: Justice Hulme 

Justice Hulme was one of the majority judges of the CCA in Lavender, holding that 

while manslaughter by criminal negligence at common law did not require 

advertence, in New South Wales advertence was an ingredient imported by 

section 18(2)(a) requiring malice for all homicides. For Hulme J, culpability is solely 

a question of law — that is, a question of form rather than of substance. I argue that 

he regarded substantive issues of culpability as irrelevant to the legal construction of 

criminal negligence, going so far as to recommend the removal of ‘epithets’ such as 

wickedness from criminal negligence due to vagueness. This formal approach to 

judgment and culpability is currently dominant in mainstream law, and is analogous 

to the legal thinking of (some) positivism(s).
817

 I consider the implications of this 

approach in terms of constructions of culpability. 

Formalist judging 

Justice Hulme’s judgment is a style of legal argument that stresses the formal 

character of laws. Thus, in the terms of this thesis, questions of culpability should be 
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asked in legal terms and resolved as questions of law. Hulme J’s judgment is formal 

in the sense that he is concerned with whether or not the law has been correctly made, 

articulated and applied — that is, its formal aspects — rather than substantive 

questions such as whether a law or judgment is just, good or fair. A formal approach 

emphasises the specifically legal dimensions of a dispute, and assumes that the law is 

a closed logical system.
818

 I argue below that Hulme J’s judgment is a formal 

consideration and application of the law — Was the law properly made? What is the 

correct interpretation of this law? In a formal approach, substantive questions may 

still be of interest, but these are not the appropriate or necessary subject of law or 

jurisprudence. Substantive issues are left aside; these are seen as questions for other 

discourses such as politics or morality, and are not the appropriate subject of judicial 

decision-making. A formal approach is thus concerned with legal questions asked by 

law and resolved by law. 

This formal approach is analogous to some of the legal thinking expressed in 

positivism. Despite arguments that due to differences amongst theorists it is more 

appropriate to speak of legal positivisms,
819

 it is still possible and useful to articulate 

some central tenets of positivism as expressed by the father of modern positivism, 

H L A Hart.
820

 Hulme J’s formal approach to judgment is analogous to these central 

tenets. 

A formal approach to judgment is focused on questions of law. This is 

analogous to a basic assumption of positivism that legal rules and principles can be 

discovered through authoritative sources and methods. This tenet was expressed by 

Hart through his ideas of the ‘rule of recognition’ and secondary rules. Secondary 

rules are rules about rules, specifying ‘the ways in which the primary rules may be 
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conclusively ascertained, introduced, eliminated, varied, and the fact of their volition 

conclusively determined’.
821

 The ‘rule of recognition’ is the basic source of legal 

authority in any system, and is ascertained by reference to the attitude of legal 

officials, their assumptions and actions.
822

 If a rule is correctly made — that is, if it 

has the correct legal ‘pedigree’ — then it is law. If not, then it is not law.  

A formal approach focuses on law rather than substantive questions. This is 

analogous to a second integral tenet of positivism that morality is not a part of the law 

— the so-called ‘separation thesis’.
823

 Positivists claim to study what the law is, rather 

than what it should be — to separate reality from the idea or ideal of law.
824

 This 

‘separation thesis’ extends to a concern for a separation of powers; the function of 

courts is confined to the interpretation and application of existing rules or principles 

— that is, technical legal matters. What law should be is a matter for the 

legislature.
825

 Most positivists assume a closed system of law — that is, where legal 

questions are resolved in legal terms and are independent of other discourses such as 

morality or politics in terms of their legitimacy.  
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Hulme J’s formal approach is immediately apparent in the first paragraphs of 

his judgment. He reduces the ‘issues which arise’
826

 to the singular ‘issue for 

determination’
827

 as a choice between two legal authorities. For Hulme J, Lavender 

involved a formal question of interpretation and application of existing rules or 

principles, a technical legal matter. This required a choice between whether Nydam v 

R
828

 or Yeldham J’s judgment in R v Taktak
829

 should be applied in New South 

Wales.
830

 In Nydam, the ‘test of liability, culpability or fault’ is purely objective, 

while in R v Taktak, Yeldham J states that ‘mere negligence or mere inadvertence is 

not enough’.
831

 For Hulme J, this was a technical legal question framed in mainstream 

terms of whether or not manslaughter by criminal negligence had a subjective or 

objective fault requirement. 

Hulme J’s formal approach is consistent with mainstream notions of 

interpretation. According to this perspective, his role as judge is to correctly identify, 

interpret and apply the law. Inherent to this approach is an assumption that the pure 

meaning of words, and thus the law, can be resolved and articulated, and that 

determinate meaning is in the law and awaits discovery and identification.
832

 To this 

end, Hulme J went through a series of decided cases, placing special emphasis upon 

judgments of the High Court and past decisions of the Court of Criminal Appeal, in 

accordance with orthodox conceptions of precedent and curial hierarchies. 

Throughout the judgment, Hulme J’s lexicon of compulsion is consistent with the 
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ethos of judge as conduit of the law: ‘A choice must be made between these two 

approaches’;
833

 ‘I should say …’;
834

 ‘I should refer …’
835

 Hulme J is restricted and 

guided by law to refer only to authoritative sources and apply correct methods. His 

language reinforces the impression that this is not a discussion that is being presented, 

but an inexorable march toward correct legal judgment and law.
836

 

Shortcomings of the formal approach 

This kind of formal approach has been the subject of much criticism, particularly at 

the level of theoretical criticisms of positivism.
837

 Hulme J’s judgment illuminates 

some of the weaknesses of positivism that have been criticised by legal theorists. I 

will focus on the weaknesses that arise in the judgment of Lavender.  

A simple but powerful criticism of this positivist approach to law is that there 

are countless choices of precedent to apply and interpret in a myriad of ways. This 

was argued by Kirby J in the appeal of Lavender to the High Court, which he asserted 

as an illustration ‘once again of the highly contestable nature of statutory 

interpretation’.
838

 For example, the legal theorist Llewellyn notes that the doctrine of 

precedent and rules of interpretation enable tremendous ‘leeways’, with multiple 

techniques by which opposite or conflicting results may be reached.
839

 Critics have 

argued that judges have a great deal of choice as to which laws are relevant, and how 

they should be applied. This is demonstrated in Hulme J’s judgment when he states: 
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‘Although I do not suggest that my citation of authority is complete, it is 

sufficient.’
840

 This indicates that it is impossible to cover the field and enunciate all 

relevant authorities in the area. Hulme J thus makes a choice regarding the authorities 

to which he will refer. Further, where authorities are in disagreement with each other, 

Hulme J makes choices, stating ‘I prefer’.
841

 

The element of choice in statutory construction is demonstrated in Hulme J’s 

assertion that section 18 imported a requirement of malice. Hulme J claims that this 

interpretation is required ‘on the face’ of the section.
842

 However, he disregards the 

absence of any supporting authorities for this interpretation, despite the longevity of 

section 18 in this form. The possibility for choice is also demonstrated in the Court of 

Criminal Appeal judgments, in the very different conclusions drawn by Hulme and 

Adams JJ upon similar authorities with regard to common law manslaughter. The 

availability of choice is highlighted further by the different authorities upon which the 

High Court chose to rely in their majority judgment in Lavender. The High Court 

asserted that the Court of Criminal Appeal had failed to consider the history of the 

Crimes Act and the aims of the legislators.
843

 Kirby J articulates issues of choice in 

statutory construction apparent within Lavender: 

Context, which is invoked in the joint reasons in the present case to 

explain a reading of s 18(2)(a) of the Crimes Act narrower than the 

words might otherwise suggest, is indeed an important ingredient in the 

interpretation of statutes. But it is one that must be used consistently, 

not intermittently, selectively or idiosyncratically … If a narrow and 

literal approach is taken in one case, but rejected in another, in the 

name of ‘context’, those affected by the law are entitled to have reasons 
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for the change of approach. If context is important for statutory 

construction, why is it not always important?
844

 

In his judgment, Kirby J devotes many pages to the different and at times 

conflicting methods of interpretation that a judge might choose. At a minimum, the 

different interpretations by the judges of the Court of Criminal Appeal, and later 

different precedents and contexts and outcomes of the High Court, suggest a lack of a 

clear, definitive, formal resolution of the ingredients of manslaughter. The judgments 

demonstrate difficulties in identifying law, controversies in their interpretation and 

exercises of judicial discretion. Absolute clarity is not achieved. This suggests that 

Hulme J’s confidence in his methods of interpretation and statements of law — ‘I 

have no doubt …’
845

 — is misplaced. Given the range of choice in authorities and 

method of interpretation, the formal approach did not definitively resolve the legal 

dispute in Lavender. 

This leads to a second, related criticism of the formal approach adopted by 

Hulme J regarding the assumption and ideal of a closed system of law. This formal 

approach assumes a unitary language, with ‘correct’ meanings, and the belief that law 

(expressed through language) can be ‘exact’, ‘objective’ and ‘value free’. This 

approach assumes that it is possible and desirable to centralise and standardise 

meanings.
846

 However, the ideal of a closed and pure system is undermined because 

law is dependent upon, and expressed through and by, language — which is itself a 

social institution. Any language usage has a history, and its terms have already been 

debated and disputed in various places and across time. Laws cannot be constructed to 

eliminate or minimise non-legal sources because of the inevitable need for 

interpretation flowing from the use of language.
847

 Language is not unmediated, 
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unitary and exhaustive. Meaning is always an act of choice between different possible 

meanings available at particular times and in particular contexts.
848

  

Although Hulme J assumed the possibility of an objective language of law 

with definitive, correct, meaning, the issue of interpretation of language intruding 

upon a pure model of law has been recognised by positivists. Hulme J did not engage 

with the complexity of positivist thinking in his judgment. However, for example, 

Hart attempted to marry the idea of a closed system with his recognition of the ‘open 

texture’ of rules.
849

 Hart notes that legal rules cannot be expected to provide for every 

factual situation that may arise. He provides an example of a rule that ‘no vehicle may 

be taken into the park’,
850

 pointing out that there is a ‘core of certainty’ (this clearly 

applies to cars), but a ‘penumbra of doubt’ (as it is uncertain as to whether the rule 

would apply to roller skates, and the mounting a tank on a plinth to commemorate a 

battle).
851

 Hart asserts that the ‘open texture’ of rules is explained by two ‘handicaps’ 

under which the rule-maker labours — ‘relative ignorance of fact’ and ‘indeterminacy 

of aim’.
852

 Thus Hart allows that judges must use their discretion and make new law 

in penumbral situations.  

Hart’s idea of a ‘core of certainty’ and a ‘penumbra of doubt’ suggests that 

indeterminacy of meaning is an exception rather than the rule. However, Lavender 

highlights the uncertainty and contentious meaning of basic, core terms of criminal 

law — including mens rea, malice and recklessness. These are basic fault elements in 

criminal law, yet their lack of settled meaning has been acknowledged by the 

judiciary, legal commentators and theorists alike.
853

 In Lavender, doubts as to the 
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meaning of mens rea are apparent. Does it include only standards that turn on the 

actual state of the accused’s mind (that is, a subjective standard, proposed by 

Adams J)? Or does it extend to include those based on negligence, a standard that 

generally is taken to turn on the state of mind of the reasonable person (that is, a fault 

standard which can include objective elements, proposed by Giles J)? Hulme J 

believes these kinds of question can be resolved by law as a matter of statutory 

interpretation — that is, at a formal level. For Hulme J, mens rea means what the law 

says it does. 

Underlying Hulme J’s judgment is the assumption that clarity of meaning is 

available. Hulme J adopts different strategies to resolve any ambiguity of meaning, all 

of which remain on a formal level of analysis and avoid any concern with substantive 

issues of culpability. One response by Hulme J is to propose that imprecise terms are 

excised from the law: 

Without seeking to be exhaustive, I see no foundation for including as 

an element in manslaughter by criminal negligence concepts of ‘grave 

moral guilt’ or turpitude … or a need to be able to characterise or to 

describe an accused’s conduct as ‘wicked’. In light of Bateman, I of 

course do not suggest that that term may be appropriate. In many cases, 

particularly when the conduct relied on is action and not omission, 

there will be no need to mention ‘duty of care’ although both this 

expression and negligence have been so commonly used that, subject to 

                                                                                                                                            

‘This division is the beginning of all wisdom and all confusion in the scheme of criminal 
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the impact of ss 5 and 18 of the Crimes Act, I see no objection to them 

beyond the general one that it is better, in directing a jury, to exclude 

the unnecessary. Commonly of course, it will be convenient to contrast 

the negligence giving rise to civil liability with the gravity of the 

conduct needed for manslaughter.
854

 

This paragraph exemplifies Hulme J’s formal approach to questions of law. As 

a subject of law, Hulme J asserts that he must retain ‘wickedness’ due to earlier 

authorities, but his preference would be to excise it from the law. Wickedness is open-

ended and uncertain, and invites juries to refer to standards external to the law. 

Hulme J would prefer to distil law to simple, pure terms.
855

 In this aspiration, Hulme J 

goes along the path proposed by Sir James Fitzjames Stephen. As I argued earlier, 

Stephen’s aim to codify criminal law and procedure expressed a preference for a 

closed system of law, where meaning was and is determined by the law. Stephen 

aimed to remove open-ended evaluative terms that required juries to draw on 

discourses such as morality that were not legal.
856

 Like Stephen, Hulme J expresses a 

certain amount of distrust in juries, ‘it is better … to exclude the unnecessary’.
857

 

Hulme J is thus guided by the assumption that the problem is one of finding the 

correct term, rather than inherent issues of language, morality or the purposes of 

criminal law. 

This approach is consistent with a formal assumption of a closed system and 

analogous with the positivist aim for a closed legal system. From this perspective, it is 

regarded as progress to remove open-ended evaluative terms that draw on meanings 

external to the law, and to shift toward the demoralisation of law. For Hulme J, moral 

notions of what it means to be wicked are irrelevant. This is demonstrated most 
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clearly when he engages fleetingly with Adams J’s assertion that wickedness requires 

subjective awareness. Hulme J states:  

And if, as is suggested in the last paragraph quoted, appreciation of risk 

and a ‘high degree of negligence in the means to avoid’ it, is sufficient 

for liability, why should not a (sufficiently) ‘high degree of negligence’ 

in other respects, for example, not appreciating the risk, not be 

sufficient criteria for liability?
858

 

This unanswered rhetorical question is Hulme J’s sole engagement with the substance 

of wickedness in his judgment. From his perspective, no answer is needed. 

Wickedness in law is a legal concept that is defined by the law. The only relevant 

notion of culpability for law is organised and resolved by law. Accordingly, for 

Hulme J there is no reason, nor any need to provide a reason, as to why advertence, or 

its absence, could and should be criminalised by the law. The only requirement is that 

the law is properly made — hence Hulme J’s consistent tendency to refer to 

wickedness as an ‘epithet’.
859

 Wickedness is a catchcry lacking in content — an 

empty epithet that is given meaning by law.  

Hulme J’s formal approach is more extreme than that asserted by many, 

though not all, positivists.
860

 Hart himself, perhaps implicitly in The Concept of Law, 

and explicitly in his in/famous post-scriptum, allied himself with inclusive positivism, 

or ‘soft positivism’ as he termed it.
861

 Hart accepted that the indeterminacy of 
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language meant that sometimes there could be no answer.
862

 He asserted that the 

innate uncertainty of the law required judges to exercise their discretion and thus 

engage in law-making — that is, to make law to fill in the gaps.
863

 Judges would 

balance competing interests of varying weight and incorporate their own moral 

judgments.
864

 In contrast, Hulme J’s judgment expresses a preference for emptying 

the law of substantive moral content. He does not consider what values the law may 

be seeking to protect, nor substantive notions of culpability. Hulme J’s emphasis on 

form is consistent with an approach to judging and thinking about the law that focuses 

on formal questions such as whether a law is properly made and properly applied. In 

this model, questions of value and substance are apparently decided elsewhere.  

Malice and the values of law 

Of what, then, does Hulme J’s law consist? What values does Hulme J express 

and assume? Despite his espousal of the separation of law and morals, normative 

elements infuse Hulme J’s judgment — epitomised by the great frequency of the word 

‘wrong’ — for example, ‘must be regarded as wrong’;
865

 ‘conclusion is wrong’;
866

 

‘they are wrong’;
867

 ‘not good law’;
868

 ‘the second of the paragraphs just quoted was 

wrong’.
869

 The recurrence of the word ‘wrong’ can be regarded as an expression of 

Hulme J’s confidence regarding his method and interpretation in and of the law. 

However, I would argue that it can and should also be read as an expression of value. 

As I have argued above, Hulme J excludes any argument or consideration of 
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substantive moral questions. So what values does Hulme J regard the law as 

upholding and expressing? 

The central values upheld by Hulme J are simplicity, clarity, consistency and 

certainty. For Hulme J, it is the failure to meet these standards that is wrong. This is 

demonstrated in his criticisms of the Crown case:  

The Crown sought to have, and succeeded in having, the Appellant 

convicted of manslaughter on a basis which was wholly wrong and 

which the Crown should have known was wrong.
870

 

Hulme J thus asserts a duty of the Crown to correctly state the law, but disregards the 

absence of any prior authorities supporting the importation of malice to manslaughter 

by criminal negligence. The Court of Criminal Appeal judgment importing subjective 

elements into involuntary manslaughter was a major change in law, yet Hulme J still 

expected the Crown to have correctly stated the law as it was to be decided by the 

Court of Criminal Appeal (and then overturned by the High Court). This demonstrates 

Hulme J’s assumption that meaning is immanent in the law — that a correct meaning 

is available, awaiting discovery and articulation — and that legal actors should know 

this meaning and be held wanting when they fail to express it, even if this was before 

it had been discovered. The Crown ‘should have known’ that malice was an element 

of criminal negligence, even though no prior authorities supported this interpretation. 

Hulme J also expresses a model of responsibility for the Crown that it be held 

accountable for its actions, despite a lack of intention to do wrong, or any advertence 

to the possibility of wrongdoing. This is consistent with Hulme J’s notion that non-

advertence can be sufficient criteria for liability. The Crown had specific obligations 

at law — a legal duty. The Crown failed to meet the standards and assumptions of the 

law, the attributes of certainty, consistency and clarity, and was thus wrong, despite 

any (possibility of) knowledge or intention. 

The flipside of the positive values of clarity, consistency, certainty and 

simplicity is confusion, inconsistency, uncertainty and complexity — which could be 

broadly summarised as disorder. Hulme J is concerned about disorder in the law — 

particularly where it is produced by the mediated nature of language. I have already 
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detailed Hulme J’s concerns about the vagueness of the ‘epithet’ ‘wickedness’, but the 

threat of disorder is also expressed and responded to by Hulme J in his approach to 

malice (through recklessness). I will now explore the disruptive, disorderly concept of 

malice, and how this is expressed by Hulme J. 

Hulme J’s method regarding malice is worthy of note. He asserts that malice is 

an ingredient of manslaughter due to section 18(2)(a), then reduces malice to two 

component parts of wantonness and recklessness based on the statutory definition in 

section 4.
871

 This method avoids the complex history of malice, and its awkward 

historical links with wickedness, but does not resolve the problem of malice. Instead, 

it displaces the problem of malice on to recklessness. Hulme J holds recklessness, and 

by implication malice, responsible for the disruption of the law, as epitomised by the 

following statement: 

There is a degree of inconsistency between his Lordship’s certainty and 

the indications in Lord Diplock’s speech … that it was desirable to 

explain the term [recklessness] to a jury. The slightly earlier case … 

provides a clear indication of how bedevilled the law has been in trying 

to give a meaning to the term ‘reckless’ and its derivatives.
872

 

The use of the word ‘bedevilled’ is startling and significant, given Hulme J’s 

preference throughout his judgment for objective language and the removal of 

epithets. Hulme J could have selected other words to suggest the problems of 

recklessness; instead he chose the word ‘bedevilled’. Hulme J utilised the word to 

indicate the torment and worry that the concept had caused law due to its ambiguity. 

He states ‘confusion in this area has arisen because of the width of meaning which 

“reckless” and its derivatives may bear and, if not looseness in expression, differences 

in understanding or the meaning given to those words’.
873

 He dwells on ‘this breadth 
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of meaning’
874

 and ‘the imprecision in the term’.
875

 ‘Bedevilled’ is thus used by 

Hulme J to express a passionate denunciation of recklessness (and malice) and the 

lack of pure meaning.  

The word ‘bedevilled’ connects implicitly with old notions of wickedness in 

the form of the devil. The devil has traditionally been represented as a malevolent 

being who wishes only for our destruction.
876

 In Hulme J’s terms, recklessness and 

malice can be characterised as concepts aimed at destroying the certainty and clarity 

of the law. The devil has also been represented as a tempter, offering us apparently 

easy paths to success.
877

 For Hulme J, open-ended, uncertain terms such as malice and 

wickedness may be tempting and attractive, and appear easier, but the correct and 

harder road requires the law and judges to articulate clear, closed terms. Open-ended 

evaluative terms may appear tempting, but legislators and judges must persevere, 

remain resolute, and gradually remove uncertainty and inconsistencies.  

The devil is also regarded as a shape-shifter, malleable and mutable.
878

 I 

argued in earlier chapters that up until the 19th century, the malleability and 

mutability of malice were essential and integral to its function of accurately 

identifying wickedness. However, for Hulme J, malleability is synonymous with 

uncertainty and is an anathema. He aspired to settled and correct meaning. Hulme J’s 

reduction of malice to recklessness, and recklessness to advertence,
879

 is consistent 
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with a formalist approach whereby legal concepts are either tamed and reduced to 

their pure meaning or excised from the law. On this model, simplicity is best. 

The submerged substantive question: Criminal or civil negligence? 

I have argued that Hulme J has ostensibly reduced liability to formal questions of law. 

The values that he asserts are associated with procedure or form — values such as 

consistency, clarity, simplicity and certainty. However, despite his espousal of a 

formal model of law through the proposed excision of wickedness and the reduction 

of malice to recklessness, and recklessness to advertence, I argue that Hulme J’s 

judgment still requires and rests upon substantive normative assumptions. 

Notwithstanding the reduction of substantive moral questions to questions of fact for 

the jury, Hulme J’s formulation of negligence nonetheless retains an evaluative 

question for the jury that is framed in what appear to be pure legal terms — that is, 

whether the negligence of the accused was criminal or civil.
880

  

Hulme J asserts that juries would be directed to ‘contrast the negligence giving 

rise to civil liability with the gravity of the conduct needed for manslaughter’.
881

 This 

appears to be a straightforward question of law, and rests upon the distinction 

between criminal and civil wrongs. This formal account is analogous with a positivist 

approach that defines the criminal law by reference to legal norms for identifying and 

punishing prescribed conduct, rather than by reference to the inherent wrongful 

quality of that conduct. For example, Glanville Williams proposes a positivist 

definition of crime: ‘A crime (or offence) is a legal wrong that can be followed by 

criminal proceedings which may result in punishment.’
882

 This approach focuses on 

procedures and outcomes rather than the content of the law itself.
883

 Thus, on this 
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definition and for Hulme J, crime is simply whatever the law-makers at a particular 

time have decided is punishable as a crime. 

However, if we explore further, Hulme J’s questions of whether the 

negligence was criminal or civil raises the question of the foundation upon which the 

distinction between civil and criminal law rests.
884

 The distinction between criminal 

and civil law is dependent upon, and expresses the same circularity inherent in, Hart’s 

‘rule of recognition’. As I noted at the beginning of this section, Hart asserted that the 

‘rule of recognition’ was the basic source of authority in any system, and was the 

basis for distinguishing legal rules from non-legal rules. Hart was unclear as to the 

exact content of the rule of recognition: 

In the day-to-day life of a legal system its rule of recognition is very 

seldom expressly formulated as a rule … For the most part the rule of 

recognition is not stated, but its existence is shown in the way in which 

particular rules are identified, either by courts or other officials or 

private persons or their advisors.
885

 

The rule of recognition thus appears to rely upon the attitude of the system’s officials. 

But what makes the officials official?
886

 This can only be the rule of recognition. 

Officials can only be identified as official when such a framework of rules comes into 

existence. This circularity has been the subject of much academic criticism.
887

 The 
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  Hart, The Concept of Law, 101. 

886
  Margaret Davies, Asking the Law Question (Law Book Co, 2008), 105. 

887
  See, for example, Matthew Kramer, Legal Theory, Political Theory, and Deconstruction: 

Against Rhadamanthus (Indiana University Press, 1991), 115–24. 
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basic positivist thesis is that what makes law ‘law’ is the existence of some limit that 

is itself a principle of coherence and identity for law. In Lavender, Hulme J is positing 

an understanding of criminal law as closed, clearly identifiable and recognisably 

different from civil law. He assumes some general principle that allows criminal law 

to be distinguished from civil law. That is, he believes law has a definable limit — it 

rests upon some fundamental test by which the limit of law can be identified.
888

  

However, my argument against this is that if we rely upon Williams’ 

definition of crime as a legal wrong, which can be followed by criminal proceedings 

that may result in punishment, of what assistance is this to members of a jury who are 

triers of fact in a criminal trial? The question of whether the negligence was criminal 

or civil does not resolve culpability. Rather, this question raises another question: 

where does the difference between the criminal law and civil law reside? Hulme J’s 

ostensibly simple legal and factual question for the jury submerges the deeply 

contested normative character of the distinction. In manslaughter by criminal 

negligence cases, the question of the distinction between civil and criminal negligence 

turns on whether or not the accused’s actions or omissions were so culpable, wicked 

or blameworthy as to justify criminal punishment. That is, Hulme J’s apparently legal 

question submerges but requires the historic question of wickedness. 

Accordingly, despite his espousal of a formal, closed system of law where 

questions of law are framed and resolved by the law, pure legal ingredients do not 

resolve Hulme J’s question to the jury of whether the accused’s negligence was civil 

or criminal. A substantive normative question is immersed in and integral to the 

distinction of criminal and civil laws. Hulme J prefers to empty the law of moral 

content because it is disorderly and open-ended. The problem is that his apparently 

simple, pure model of law remains dependent upon the normative. His preference for 

the clean and simple is a deferral of difficult substantive normative questions that are 

decided elsewhere and outside of the law. The law is dependent upon these values, 

but provides no guidance for the decisions. His judgment rests upon the distinction 

                                                 

888
  Joseph Raz, ‘Legal Principles and the Limits of Law’ (1972) 81 Yale Law Journal 823 at 851: 

‘If the thesis of the limits of law is right, there must be a criterion of identity which sets 

necessary and sufficient conditions, satisfaction of which is a mark that a standard is part of a 

legal system.’ 
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between civil and criminal negligence, and although this is ostensibly a legal 

question, it is unanswered in Hulme J’s judgment. As I argue in the final section of 

this chapter, this is a deferral of legal responsibility. Hulme J’s question only appears 

clean and simple because he has excised the difficult questions that could otherwise 

have been debated and organised through the law. 

Hulme J adopted a formal approach to law in Lavender — whereby the law is 

closed and separate from external discourses — particularly morality. For Hulme J, 

Lavender raised formal questions of law that could and should be asked and resolved 

only by law. Hulme J was not concerned with the purposes of particular laws or the 

legal system, nor was he concerned with moral judgments. He upheld values of 

certainty, consistency and simplicity. Problems with this mainstream approach to law 

are highlighted within Hulme J’s judgment — including the myriad methods, 

precedents and interpretations, and the lack of pure meaning of the law/words. Hulme 

J’s solution is either to simplify the words or to excise them from the law. On this 

approach, he recommends that wickedness is removed, and reduces malice to 

recklessness, which in turn is reduced to advertence. He apparently empties the law of 

normative content, replacing moral values with formal values of certainty, 

consistency and simplicity. I have argued that a closed system of law is an impossible 

ideal because of the mediation of language. I have demonstrated the extent that his 

judgment retains a substantive normative foundation in its dependence on the 

criminal/civil distinction. One question that I believe is raised by this judgment is that 

even if the ideal of a closed, independent legal system is deliverable, is this all that we 

want and can expect of the law? Is a criminal legal system that is empty of normative 

content beyond procedural requirements sufficient? I consider these arguments in the 

final section of this chapter. 

Justice Adams: Subjectivism 

Although in the majority, Adams J adopts a very different approach to Hulme J’s 

positivist judgment. Unlike Hulme J, for Adams J the correct identification of 

wickedness is of central concern to the criminal justice system. Accordingly, Adams J 

explicitly considers the substance of wickedness and argues that a person can only be 

wicked if they had some knowledge, intention or belief as to the wrongfulness of their 

actions. This approach accords with another, highly influential contemporary notion 
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in criminal law, and is part of a body of the jurisprudence of blaming that can be 

labelled ‘subjectivist’.  

The final substantive paragraph of his judgment illuminates his thesis and 

major arguments:  

As I have already made clear, I find it difficult to accept that the 

modern criminal law holds that a person can be guilty of an 

unintentional crime involving grave moral guilt if he or she believes 

that what he or she is doing is safe, still less that the law requires the 

trier of fact to completely disregard what the accused believed. 

Consideration of the question whether the appellant acted with 

substantial moral turpitude, such as could fairly be described as wicked, 

thus required consideration of the appellant’s belief that he was acting 

safely. It seems to me that his belief about this matter was directly 

relevant to the issue of the extent of his culpability. It is obvious that, in 

considering whether it was criminally culpable for the appellant to have 

driven as he did, all the surrounding circumstances were relevant: the 

speed of the vehicle, the opportunity for observation of its path; the 

extent to which the bucket and the scrub obscured vision; the amount of 

light; the extent of shade; the observed behaviour of the children; and 

his understanding of where the children were or were not. This was far 

from a case in which conviction was inevitable and the accused’s 

opinion in the circumstances was, or may reasonably have been thought 

to be, of significant probative worth.
889

 

This demonstrates Adams J’s central arguments about the substance and function of 

wickedness in manslaughter by criminal negligence. He asserts that grave moral guilt 

requires subjective awareness or knowledge. He portrays the shift away from 

objective to subjective standards as part of a history of progress towards the ‘state of 

modern criminal law’. His arguments about the substance and function of wickedness 

are primarily legal, either through use of precedent or through a comparison of the 

primitive past and the developed present. Adams J asserts that manslaughter requires 

                                                 

889
  R v Lavender [2004] NSWCCA 120, [350] (NSW Court of Criminal Appeal). 
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‘substantial moral turpitude’ or wickedness, and expresses his ideas of culpability in 

the lexicon of morality. For Adams J, ‘wickedness’ or ‘grave moral guilt’ has a 

function in criminal law. Moral guilt is an integral part of the calculus of legal 

responsibility — ‘its formulation must unambiguously reflect grave moral guilt’.
890

  

Subjective culpability 

As with all the judgments, Adams J’s approach is law-centred. His judgment is 

dominated by a series of quotations, with so many quotations that sometimes his 

quotations are quoted again in other quotations in the judgment. Like Hulme J, he 

presents himself as a subject of law, justifying his long representation of authorities: 

‘convenient first to deal with several of seminal English decisions’;
891

 ‘the second 

most commonly cited case’;
892

 ‘the last of the English decisions to which I need to 

refer’;
893

 escalating from practicality to compulsion. 

Although he relies on the same precedents as Hulme J, Adams J’s 

interpretation is different. Unlike Hulme J, Adams J concludes that subjective 

awareness is required not only by section 18(2)(a) in New South Wales, but also at 

common law. These different interpretations proffered by Hulme and Adams JJ 

epitomise the arguments I articulated in the previous section about choices of 

interpretation and the openness of meaning.  

Adams J adopts two major approaches to earlier authorities. In one approach, 

he argues that earlier authorities can be interpreted consistently with subjective 

standards — whether through favourable resolution of ambiguous terms such as 

recklessness, mens rea and wickedness, or through argument that the authority did not 

explicitly address the issue of subjective culpability, and thus could be interpreted as 

subjectivist. For example, this is demonstrated when Adams J quotes CJ Lord Hewart 

in Bateman,
894

 stating that negligence required that the an accused ‘showed such 

                                                 

890
  ibid., [316]. 
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  ibid., [300]. 
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  ibid., [305]. 
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  R v Bateman (1925) 19 Cr App R 8. See ibid., [300]. 
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disregard for the life and safety of others as to amount to a crime against the state and 

conduct deserving of punishment’. Adams J interprets this as requiring subjective 

awareness: 

To my mind, the phrase ‘disregard for the life and safety of others’ 

implies some appreciation by the accused of the nature of the risk 

which is disregarded, although the distinction between the objective 

and subjective appreciation of risk is certainly not plainly addressed.
895

 

(at 301) 

For Adams J, it is only possible to disregard something if you knew about it in the 

first place — thus supporting his subjectivist argument. Throughout his judgment, 

Adams J interprets authorities in accordance with subjectivism.
896

 He reads and settles 

terms such as ‘wickedness’, ‘recklessness’ and ‘mens rea’ from his preferred 

subjectivist perspective.  

Adams J’s other approach is to read authorities through a prism of a narrative 

of progress. For those authorities that strongly favour an objective standard in 

criminal negligence, Adams J espouses a primitive/modern law opposition. For 

example, Adams J quotes at length Lord Atkin’s judgment in Andrews v DPP.
897

 

Atkins LJ stated that ‘from the early days’, homicide law has ‘evolved’ as ‘manners 

softened and the law became more humane and narrower criterion appeared’. This 

approach articulates a progressive view of legal development where ‘men shrank from 

attaching the serious consequences of a conviction for felony to results produced by 

mere inadvertence’.
898

 On this account, law has become more humane, gentler. The 
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 ibid., 301.
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authorities, which favour an objective interpretation of the requirements of manslaughter by 

criminal negligence. This was confirmed by the High Court on appeal in R v Lavender (2005) 

218 HCA 521 (High Court). 
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core assumption is that it is unfair and primitive to punish people for accidents that 

they did not foresee and thus could not prevent. 

Subjectivism and the jurisprudence of blaming 

Adams J’s argument is that modern law requires subjective awareness for an accused 

to be culpable or wicked. His judgment is structured in accordance with a mainstream 

way of understanding criminal law and liability, through an opposition of subjective 

and objective fault standards. ‘Subjectivists’ assert that blame should be ascribed on 

the basis of an individual’s intention, rather than on outcomes that may be outside the 

control of the individual. This perspective is contrasted with ‘objectivists’, who argue 

that ‘outcome luck’ ought to play a role in ascribing criminal responsibility. That is, 

consequences can be relevant in attributions of blameworthiness even where the actor 

has no control over them.
899

 Adams J presents a paradigm shift away from objective 

standards to subjective standards that is part of a highly influential narrative of law 

and wickedness which privileges the subjective. 

In Rethinking Criminal Law, Fletcher considers this process of change in the 

law — the idea of shifting notions and standards of culpability — at length with 

regard to the offence of larceny.
900

 Fletcher argues that larceny originally was based 

on the pattern of manifest criminality, the idea that ‘thieves could be seen thieving’.
901

 

The basic tenet of this pattern of blameworthiness is that a lawbreaker could be seen; 

breaches of boundaries were manifest and uncanny to the community. That is, a 

prototypical case would be a thief caught in flagrante delicto. Fletcher argues 

persuasively that with the Industrial Revolution this pattern of culpability no longer 

                                                 

899
  For further detail, see Andrew Ashworth, ‘Taking the Consequences’ in Stephen Shute, John 

Gardner and Jeremy Horder (eds), Action and Value in Criminal Law (Clarendon Press, 

1993), 184–92; Anthony Duff, Intention, Agency and Criminal Liability (Blackwell, 1990); 

George Fletcher, Rethinking Criminal Law (Oxford University Press, 1978), 138. This 

division is also expressed in any criminal law textbook. See, for example, Penny Crofts, 

Criminal Law Elements (LexisNexis, 4th ed., 2011), [2.24]; L Waller and C R Williams, 

Criminal Law: Text and Cases (Butterworths, 9th ed., 2001), [1.23]. 

900
  Fletcher, Rethinking Criminal Law, Chapters 2 and 3. 
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 ibid., 80. 
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served the needs of the community. People no longer knew everyone in their 

community. They traded with strangers who they might never see again. These 

strangers might present well, but used trickery and fraud to take advantage of them. 

The essence of a successful crime required that a person did not appear as a thief or 

untrustworthy. That is, they were not manifestly criminal — conduct might be 

criminal even though outwardly it appeared innocent. Fletcher outlines the consequent 

‘transformation’ in property offences away from manifest criminality to subjective 

criminality. Attributions of culpability were no longer to be based upon externalities, 

upon how the accused acted and appeared, but upon the accused’s culpable intent.
902

 

Thus Fletcher points to a shift from objective to subjective fault standards in the 19th 

century. 

This paradigm shift can be, and has been, interpreted as a story of progress, 

with the law changing for the better in order to meet shifting community conditions 

and needs.
903

 This can also involve an overall criticism of manifest criminality — a 

pattern that can be informed by, and can express, community fears, stereotypes and 

prejudices.
904

 On this account, the shift to subjective culpability — focusing on a 

person’s actual thoughts rather than their appearance in attributions of 

blameworthiness — can be part of a narrative of progress. In Rethinking Criminal 

Law, Fletcher is more interested in articulating the shift in patterns of 

blameworthiness, and how this was accomplished at common law, than in evaluating 

those patterns. Fletcher would see them — and I agree — as resources upon which the 

law can draw in organising culpability. This is in accordance with my arguments 

about malice as a resource upon which the law can draw in judgment and in a 

jurisprudence of blaming. 

                                                 

902
  ibid., 100. 

903
  See Fletcher’s description of the intellectual background, ibid., 100–3. This is a sociological 

explanation of law reform that provides a story of pragmatism and progress. 

904
  On the other hand, Fletcher also notes that the pattern of manifest criminality protects 

individual privacy and limits the jurisdiction of the courts. It is based on the notion that courts 

should stay their hand until the actor manifests discernible danger to the community, and there 

is no warrant to inquire into subjective states. ibid., 117. 
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Interestingly, Fletcher notes similar approaches adopted by judges with regard 

to earlier authorities to the approach adopted by Justice Adams in Lavender. These 

judges were involved in a ‘rewriting of history’ and reinterpretation of earlier 

authorities.
905

 Earlier authorities that had been based on manifest criminality were 

reinterpreted as now expressing and requiring subjective culpability, ‘instead of a 

pattern of manifest criminality what they found in the past was primarily an inquiry 

about felonious intent’.
906

 The judiciary thus reinterpreted authorities using the 

‘conceptual lens of their time’.
907

 Shifts away from objective criminality to subjective 

culpability have been accomplished elsewhere in criminal law.
908

 However, shifts in 

the ideas of wickedness are not solely towards subjective culpability, but have also 

involved movement away from subjective culpability.
909

  

                                                 

905
  ibid., 95. 

906
  ibid., 90: 

‘The total transformation of larceny was an integrated social and legal process in which the 
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  ibid., 95. 

908
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924 the defendant was charged with attempting to import prohibited imports in Australia. The 

defendant wrongly believed that he was importing and intended to import into Australia a 

prohibited import. The substance, which the defendant believed to be prohibited and which he 
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defendant could be charged with attempt, as the essence of the offence of attempt is mens rea. 

See also R v Collingridge (1976) 16 SASR 117. In that case, the defendant was charged with 
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909
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The pattern of subjective culpability is becoming increasingly dominant in 

criminal law.
910

 I will now demonstrate that Adams J’s assertion and assumption of a 

subjective standard is a central (though disputed) tenet of the self-representation of 

the legal system by judges and legal theorists.
911

 Labelled subjectivism, this 

perspective asserts that an accused can only be culpable for intentional, known or 

foreseen conduct or consequences.
912

 This account proposes an oppositional structure 

of attributions of blameworthiness between subjective and objective fault standards, 

with a preference for subjective standards and an aspiration to remove objective 

standards. 

Subjectivism ostensibly is articulated in the Latin maxim that is often cited as 

fundamental to the criminal law: actus non facit reum nisi mens sit rea — stated by 

Blackstone ‘as a vicious will without a vicious act is no civil crime, so on the other 

                                                                                                                                            

guilty: R v O’Connor (1980) 146 CLR 64. The Criminal Legislation Amendment Act 1996 

(NSW) differentiates between self-induced and involuntary intoxication. An accused can no 

longer argue lack of mens rea (or involuntariness) for an offence due to self-induced 

intoxication, effectively moving New South Wales away from a subjective standard to 

objective standards. 

910
  For example, when considering the offence of attempt, Fletcher writes of the ‘ascendency of 

subjective criminality’. Fletcher, Rethinking Criminal Law, 117. 
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  I am drawing upon Goodrich’s idea of analysing how a legal system presents itself to itself in 
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and communicative exchange generally; intradiscourse, the self-articulation or internal 
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Legal Discourse: Studies in Linguistics, Rhetoric and Legal Analysis (1987) Chapter 6. 
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  Andrew Ashworth, ‘Taking the Consequence’ in Stephen Shute, John Gardner and Jeremy 

Horder (eds), Action and Value in Criminal Law (Clarendon Press, 1993), 123–4.  

‘If a subjectivist were drafting a new criminal code, all these cases would be made to depend 

on the defendant’s culpability rather than the outcome in a particular case. The effect of this 

on the form of the criminal law would be quite radical, since many offences are currently 

defined by reference to the result.’ 

See also Fletcher, Rethinking Criminal Law, 138. 
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hand, an unwarrantable act without a vicious will is no crime at all’.
913

 That is, 

according to general principles of the criminal law, mens rea or subjective 

blameworthiness is central to determinations and attributions of culpability. However, 

this interpretation of the general principle depends on a specific definition of mens rea 

as ‘guilty mind’.
914

 As Fletcher notes, the ambiguity of the term mens rea is framed 

by whether or not it is used in a descriptive or normative sense.
915

 

Subjectivism was been asserted as a general principle of criminal law doctrine 

by the High Court in He Kaw Teh: 

There is a presumption that mens rea, an evil intention, or knowledge 

of the wrongfulness of the act, is an essential ingredient in every 

offence … unless displaced by statute or subject matter.
916

 

This presumption can only be overturned through precedent or express statutory 

reform. The emphasis by the High Court on the presumption of mens rea reflects and 

reinforces the dominance of the pattern of subjective criminality in determinations of 

blameworthiness in the criminal justice system.
917

 This case has also been represented 
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  William Blackstone, Commentaries on the Laws of England. Book the Fourth (University of 

Chicago Press, 1966 [1769]), 21. 

914
  Fletcher, Rethinking Criminal Law, 398. 
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jurisprudence of blaming. 

917
  See also MacPherson v Brown (1975) 12 SASR 184 at 189, per Bray CJ: 
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as part of a narrative of progress.
918

 This judgment is presented as integral to halting a 

trend of judicial interpretation of statutory offences as strict and absolute liability 

offences — that is, offences without mens rea. The High Court expressed concern for 

‘luckless victims’ who, through no fault of their own, are held criminally liable, and 

the harshness of holding an accused liable in the absence of any ‘fault’ on their 

part.
919

 That is, the case expresses the subjectivist ideal that an accused should not be 

held liable for outcomes that were unintended or accidental.  

The underlying idea is that subjective standards of fault are the norm in the 

criminal justice system.
920

 On this account, offences such as strict and absolute 

liability offences, and manslaughter by criminal negligence, constitute exceptions to 

the general principle that an accused ought not to be convicted of an offence where 

their conduct did not involve an element of moral culpability.
921

  

                                                                                                                                            

‘It is contrary to fundamental principles and the whole tenor of modern thought to judge a 

man in a criminal court, except under statutory compulsion, not by his actual intention, 

knowledge or foresight, but by what a reasonable and prudent man would have intended, 

known or foreseen in the circumstances.’ 

918
  See, for example, L Waller and C R Williams, Criminal Law: Text and Cases (Butterworths, 

9th ed., 2001), 729. 

919
  Lin Chin Aik v R [1963] AC 160 at 174, per Judicial Commission of the Privy Council.  

‘The continuing increase in the number of crimes defined without reference to any mens rea 

represents a disturbing phenomena. The existence of crimes of strict liability constitutes an 

important and wide ranging exception to the general principle that an accused ought not to be 

convicted of an offence where his or her conduct did not involve an element of moral 

culpability.’ 

See also ibid. 

920
  The dominance of subjective blameworthiness is demonstrated particularly well in offences of 

attempt. The offence of attempt is principally a mens rea offence, with the actus reus of the 

offence operating as a threshold requirement going towards proof of intention. Attorney 

General’s Reference (No 1 of 1992) [1993] 2 All ER 190. 

921
  He Kaw Teh can also be interpreted as an important step in the modern protection of the rights 

of an accused via the requirement of subjective culpability. That is because it is more difficult 

for the prosecution to prove that an accused knew that they had drugs on them than just to 

prove that the drugs were there. This subjectivist approach is presented as contributing to 
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On appeal to the High Court in Lavender, Callinan J expressed the subjectivist 

approach to culpability and articulated core assumptions underlying this approach. 

Callinan J assumed that the direction to the jury that it could not convict Lavender 

unless it was satisfied that he had been ‘wickedly negligent’ necessarily required and 

incorporated evaluation of Lavender’s state of mind: 

It is difficult to see how a genuine belief or assumption reasonably held 

or made, could be compatible with ‘wicked negligence’, which it must 

be assumed the jury found.
922

 

This assumption is consistent with Adams J that a person can only be wicked 

if they had knowledge or foresight. Callinan J then quoted Dixon J in R v Porter
923

 to 

explain this approach:  

The purpose of the law in punishing people is to prevent others from 

committing a like crime or crimes. Its prime purpose is to deter people 

from committing offences. It may be that there is an element of 

retribution in the criminal law, so that when people have committed 

offences the law considers that they merit punishment, but its prime 

purpose is to preserve society from the depredations of dangerous and 

vicious people.
924

 

This quotation expresses the assumption that the primary purpose of criminal law is 

deterrence. Callinan J focuses on Dixon J’s notion of the vicious: ‘A vicious person 

this respondent clearly was not.’
925

 The underlying idea is that the criminal law can 

only deter those who knowingly or intentionally do wrong. The word ‘vicious’ is used 

in the sense of intentionally cruel. It harks back to the Aristotelian model of virtues in 

which a vicious person is wholeheartedly oriented towards evil rather than good. Her 

                                                                                                                                            

central ideals and claims of the criminal justice system to protect the accused from the 

arbitrary exercise of power by the state. 
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reason and passions mutually reinforce each other’s in misdirection. This notion of 

the ‘vicious’ is thus in accordance with the subjectivist construction of wickedness as 

intentional wrongdoing. Callinan J’s use of the term ‘vicious’ may also have been a 

reference to Blackstone’s statement to which I referred earlier: ‘as a vicious will 

without a vicious act is no civil crime, so on the other hand, an unwarrantable act 

without a vicious will is no crime at all’.
926

 Although Callinan J uses ‘vicious’ in a 

strong normative sense as intentional cruelty, the word itself is abstract and imprecise. 

It is not clear from Blackstone’s comments of what a ‘vicious’ will may consist. In 

addition, Callinan J’s subjectivist preference is so dominant that he neglects Dixon J’s 

other category of blameworthiness — ‘dangerous’ people. This idea of deterring and 

punishing ‘dangerous people’ may have extended the ideas of deterrence and criminal 

law beyond a subjectivist account. This exemplifies the ascendency of subjectivism in 

Callinan’s account.  

As I argued at the beginning of my thesis, this subjectivist account of criminal 

law is reflected and reinforced in contemporary notions of wickedness. Many 

philosophers of wickedness assert that this approach is currently dominant.
927

 I will 

focus particularly on Midgley, as I have drawn on her philosophy of wickedness 

throughout this thesis, and much of Wickedness is devoted to a criticism of the 

thinness of this account of wickedness. Midgley labels this a ‘positive’ model — 

where a person is only wicked if they knowingly or intentionally do wrong. Midgley 

associates this model of wickedness with Freud and his exploration of the death 

instinct. She argues that Freud conceived of aggression as the death wish turned 

outward, as a general urge to wreck and kill.
928

 On this reading, aggression has 

destruction as its aim; it has no positive functions, and is thus assimilated with evil.
929
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  Blackstone, Commentaries, vol 4, 21. 
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  For example, Mary Midgley, Wickedness: A Philosophical Essay (Routledge, 2001 [1984]); 

Susan Neiman, Evil in Modern Thought (Princeton University Press, 2002). 
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  Midgley, Wickedness. 

929
  Midgley is expressing a highly influential reading of Freud. For an alternative reading of 
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Richard Bernstein, Radical Evil: A Philosophical Interrogation (Polity Press, 2002). 
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Adams J’s judgment is in accordance with this ‘positive’ model of wickedness 

— only deliberate acts of evil or wrongdoing are culpable. He makes the normative 

claim that the criminal justice system should not punish in the absence of wickedness 

or culpability — and this can only be achieved through some kind of subjective 

awareness: 

As I have already made clear, I find it difficult to accept that the 

modern criminal law holds that a person can be guilty of an 

unintentional crime involving grave moral guilt if he or she believes 

that what he or she is doing is safe, still less that the law requires the 

trier of fact to completely disregard what the accused believed.
930

 

It is apparent that Adams J assumes an integral role for morality in attributions of 

culpability in criminal law. For Adams J, it is not enough for the law to state that an 

act or omission is wicked; rather, the law must reflect broader moral notions of what 

it means to be wicked, and this requires intention or knowledge. 

Justice Adams has constructed a narrative of culpability that reflects and 

reinforces a highly influential conception of culpability in accordance with one story 

that the criminal justice system has told about itself and how it constructs wickedness. 

However, as I have argued throughout this thesis and specifically in the next section, 

other conceptions of wickedness are available within the law. Adams J’s emphasis 

upon subjectivism as the ‘true’ principle of fault in criminal law is consistent with a 

strong self-representation of the legal system. In this account, many different offence 

categories, such as negligence, strict liability and absolute liability, are regarded as 

‘exceptional’ and ‘trivial’,
931

 thus excluding them from serious analysis and debate.
932

  

                                                 

930
  R v Lavender [2004] NSWCCA 120, [350] (NSW Court of Criminal Appeal). 

931
  Andrew Ashworth, Principles of Criminal Law (Oxford University Press, 4th ed., 2003), 164–

73. 

932
  It is also arguable that the current dominant subjectivist account does not explain the operation 

of defences such as self-defence, duress and necessity. This is because the focus of 

subjectivists is upon the intention or knowledge of the accused. In these cases, an accused 

admits that they had intentionally broken the law, but that they were compelled by exceptional 

circumstances. These defences are exceptions to the subjectivist pure focus on the accused’s 

intentions. 
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Justice Adams’ conception of wickedness was hampered by his narrow history 

and reduction of malice. Very little of Justice Adams’ judgment refers to malice. He 

states: ‘… it seems to me that the word “reckless” in this sub-section bears the same 

meaning as it bears in the definition of “maliciously” in section 5 of the Act.’
933

 

Justice Adams reads malice as interchangeable with recklessness, and interprets 

recklessness as requiring advertence by an accused.
934

 Alternative histories and uses 

of malice could have enriched his notions of wickedness. 

Adams J articulates a limited notion of culpability based on a selective reading 

and interpretation of authorities. He supplements this with his opinion: ‘I find it 

difficult …’; ‘it seems to me …’
935

 — which is in accordance with his subjectivist 

model. I argue in the next section that there are other ways of organising culpability 

that exceed the individualistic account touted by subjectivism. 

Criticism of subjectivism 

I will leave aside formal issues of interpretation,
936

 and instead focus on the 

substantive issues raised by Adams J’s subjectivist approach within his judgment. 

As I noted above, subjectivism is articulated by judges and mainstream 

academics alike as a fundamental general principle of criminal law. A problem noted 

by critical legal scholars is the tendency by subjectivists to characterise crimes that 

derogate from the general principle of subjectivism as ‘exceptional’ or ‘trivial’ and 

unworthy of consideration.
937

 Subjectivism is part of an attempt to represent an ideal 

or idealised image of how the law should operate. However, there are fissures 

                                                 

933
  R v Lavender [2004] NSWCCA 120, [318] (NSW Court of Criminal Appeal). 

934
 As I noted in the previous section, there are many different definitions of recklessness 

throughout the law.  

935
  R v Lavender [2004] NSWCCA 120, [350] (NSW Court of Criminal Appeal). 

936
  On appeal, the High Court disagreed with Adams J’s subjectivist interpretation of legal 

authorities with regard to negligence.  

937
  Doreen McBarnet, Conviction: Law, the State, and the Construction of Justice (Oxford 

University Press, 1981), Chapter 7. This is especially the case for strict and absolute liability 

offences which are regarded as exceptional, despite making up the bulk of matters in criminal 

courts. 
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between the rhetoric of subjectivism and the organisation of criminal law. I will 

analyse the gaps that are apparent in Adams J’s judgment. 

For Adams J, the only ‘true’ fault standard in criminal law is subjective. This 

is demonstrated through his argument that negligence requires advertence or 

knowledge. Pure subjectivists propose the removal of any and all objective standards. 

However, despite his emphasis upon subjectivism, Adams J retains objective elements 

in his judgment. I will demonstrate the ways in which Adams J adulterates his 

subjective account of culpability and will argue the impossibility (and undesirability) 

of a pure subjective standard in criminal law.  

Adams J’s judgment indicates that a subjective account of liability may be 

insufficient for the purposes of the criminal law. This is demonstrated by his retaining 

objective elements in some of the offences of involuntary manslaughter. With regard 

to road traffic offences, Adams J states:  

It may well be the case, of course, that in the case of road traffic 

criminal negligence, the risk will almost always be so obvious that it is 

a given.
938

 

This suggests the glimmerings of a social account of wickedness, where the risk is so 

obvious that it is a given. It is unclear from Adams J’s judgment whether an accused 

who failed to advert to such an obvious risk would still be culpable. Objective 

elements are particularly apparent in his ideas about unlawful and dangerous act 

manslaughter:  

(In the case of manslaughter by an unlawful and dangerous act, the 

requirement of moral turpitude is supplied by the intentional 

commission of the foundational criminal offence: cf Holzer [1968] VR 

at 482).
939

 

                                                 

938
  R v Lavender [2004] NSWCCA 120, [303] (NSW Court of Criminal Appeal). 

939
  ibid., [326]. 
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Adams J’s structure of justification of culpability appears consistent with 

subjectivism through his emphasis on ‘intentional commission’.
940

 However, 

imposition of criminal liability for consequences that are unforeseen or beyond the 

control of an accused are incompatible with subjectivist accounts of wickedness.
941

 

Adams J’s acceptance of culpability in situations where the accused lacked advertence 

thus adulterates his subjectivist approach with non-subjectivist elements.  

The inability of subjectivism to resolve culpability adequately is further 

revealed by Adams J’s construction of the offence of manslaughter by criminal 

negligence. Adams J provides the following formula that the Crown must prove to 

establish manslaughter by criminal negligence:  

First, that the death was caused by the act … of the accused; second, 

that the conduct was intentional and voluntary; third, that a reasonable 

person in the position of the accused would have realised that the 

conduct involved a high risk of death of grievous bodily harm would 

follow; fourth, that the accused realised that there was an appreciable 

risk of death or grievous bodily harm and continued despite it; and, 

                                                 

940
  As I noted in Chapter 4, this ostensible adherence to subjective principles while importing 

objective standards was also utilised by Stephen in his justification of constructive murder. 

941
  There has been much criticism of constructive murder on the grounds that it offends against 

the subjectivist assertion that the fundamental principle of justice requires a subjective fault 

element. See, for example, R v Franklin (1883) 15 Cox CC 163 at 165. For a modern example, 

the MCCOC stated:  

‘The lack of intention or other culpable state of mind for murder on behalf of the person 

committing the felony or seeking to escape underlies the inappropriateness of the doctrine. To 

equate accidental killings with murder is contrary to the Committee’s fault based approach to 

determining culpability.’ 

MCOC, Discussion Paper: Fatal Offences Against the Person (MCCOC, 1998), 63. 

This explicitly emphasises a subjectivist approach to culpability. Manslaughter by criminal 

negligence is then regarded as an exception to the general principle of subjectivism. See also 

David Lanham, ‘Felony Murder — Ancient and Modern’ (1983) 7 Criminal Law Journal 90; 

J Willis, ‘Felony murder at common law in Australia’ (1977) 1 Criminal Law Journal 231.  
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fifth, that the conduct of the accused was so wicked or involved such 

grave moral guilt as to warrant criminal punishment.
942

 

This proposed formula is the same as earlier common law formula of the offence of 

manslaughter by criminal negligence, but Adams J has added in the additional 

requirement of point 4. That is, he has inserted a requirement of subjective awareness. 

What is interesting is that Adams J still retains point 5 — the requirement of 

wickedness. In other words, in Adams J’s formula, subjective awareness does not 

replace the question of wickedness, it is additional. It thus appears that one might not 

be wicked despite subjective awareness.  

Accordingly, despite a preference for clarity and certainty, the proposed 

removal of ‘unnecessary complications’
943

 and the assertion that ‘the offence of 

negligence manslaughter, however formulated its formulation must unambiguously 

reflect grave moral guilt’,
944

 precision remains elusive. Adams J retains the open-

ended normative question of wickedness without providing any clear idea of what and 

how this may exceed the subjective account.
945

 

Adams J’s subjectivist account of manslaughter by criminal negligence does 

not only leave the question of wickedness unanswered, it also leaves open the 

question of how his formulae would distinguish between degrees of culpability. 

Adams J’s assertion that criminal culpability requires subjective fault ostensibly 

                                                 

942
  R v Lavender [2004] NSWCCA 120, [328] (NSW Court of Criminal Appeal). 

943
  ibid., [299]. 

944
  ibid., [316]. 

945
  This may be because Adams J believes that wickedness is easily recognised. His imagery of 

wickedness frames it in terms of sight and discernment: 

‘With unfeigned respect, I am unable to see how, unless this test involves some level of 

indifference to a risk perceived by the accused, it involves moral turpitude, let alone the 

notion of wickedness or grave moral guilt. The word “great” does not carry by any means the 

same character as “wicked”. If no moral turpitude is involved, it is impossible, as I see it, for 

an act to “[merit] criminal punishment”. 

ibid., [325]. My italics. This suggests that that wickedness can be seen and it is so obvious that 

anyone would know it when they see it. 
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provides a clear distinction between civil and criminal liability, but it obfuscates the 

distinction between murder and manslaughter. Throughout, Adams J emphasises 

recklessness as a vital ingredient of criminal negligence — but if this is interpreted as 

requiring subjective awareness, then the ingredients for murder and manslaughter are 

the same. Non-advertence traditionally has been a way of differentiating between 

murder and involuntary manslaughter.
946

  

Adams J’s judgment also highlights the evidentiary difficulties and limitations 

of subjectivism. His approach assumes and requires proof beyond a reasonable doubt 

that an accused possessed mens rea at the time of the crime. Thus Lavender needed to 

have adverted to or recognised the risk to the boys of death or grievous bodily harm. 

However, in the absence of an admission or confession, it is impossible to know what 

an accused was thinking at the time of the commission of a crime.
947

 In practice, a 

trier of fact may attribute mental states to the accused based on everyday assumptions 

and interpretations of others’ behaviour, of mental states they: 

ought to have in light of [their] environment, perceptual capacities, 

interest and past experiences. Moreover, we expect that [they] will act 

as … rational [agents].
948

 

Thus, despite emphasis upon the subjective requirements of intention and knowledge, 

jurors often resort to a consideration of what a reasonable person might have known 

or intended.
949

 Adams J demonstrates this: 

                                                 

946
  Norrie, Crime, Reason and History, 79. Norrie argues that the advertence/non-advertence 

dichotomy is a result of an historical project to construct a modern rational approach to law 

and to ‘take the politics out of law’. By focusing on the factual considerations of advertence 

rather than the broader contextual, moral and political question of evaluation of risk, the law 

achieved the value of certainty at the costs of the elements of value judgment. There are other 

ways of distinguishing between murder and manslaughter, but these are not specified or 

available in Adams J’s subjectivist account of criminal law. 

947
  The difficulty of determining intention and knowledge was recognised by Kirby J in Peters v 

R (1998) 192 CLR 493 at 551. 

948
  R Dresser, ‘Culpability and Other Minds’ (1992) 2(1) Southern California Interdisciplinary 

Law Journal 41, 78. 

949
  Pemble v R (1971) 124 CLR 107 at 120 per Barwick CJ. 
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To my mind, that the appellant in fact thought it was safe to drive as he 

did was implicit in the very circumstance that he did so drive …
950

 

 In my view, the appellant was really saying that he believed that 

no child was in the path of his vehicle. The mere fact, that when further 

questioned by the police about his belief as to safety, he conceded that 

he did not actually know where all the children were, does not mean 

that he did not have an honest belief as to a relevant fact or that the 

inference that there was no child in his path was unreasonable.
951

 

In his analysis of what Lavender was ‘really’ saying or had ‘implied’, Adams J’s view 

differs from the interpretation of Giles J. Ultimately, Adams J is offering an 

interpretation of the facts — based on his own beliefs: ‘to my mind’ and ‘in my view’. 

He does not know what Lavender thought at the time.  

The limitations of subjectivism go beyond evidentiary limits. Although 

subjectivists aspire to general principles of criminal law expressing pure subjective 

standards, I argue that it is impossible for the criminal law to impose a pure subjective 

standard. All subjective standards in criminal law have objective parameters. This can 

be demonstrated through a focus on language ‘in use’ at the pinnacle of subjectivism 

— that of ‘intention’.
952

 It is not ‘intention’ that is criminalised, it is the intention to 

act or cause a prohibited consequence that is culpable. It is not the ‘intention to smile’ 

that is culpable, but the ‘intention to kill’. Accordingly, there are objective parameters 

around all subjective standards in law.
953

  

                                                 

950
  R v Lavender [2004] NSWCCA 120, [346] (NSW Court of Criminal Appeal). 

951
  ibid., [347]. 

952
  Ludwig Wittgenstein, Philosophical Investigations, G Auscombe, trans. (Wiley-Blackwell, 

1953). Wittgenstein claims that conceptual puzzlement is often a result of a ‘craving for 

generality’ (at 119). It is our quest for order, purity or neatness which can lead to conceptual 

puzzlement as the desired rules simply do not exist. When analysing concepts at an abstract 

level, we remove the very antidote of our puzzlement, concrete examples of the use of the 

word.  

953
  The same argument can be made with regard to ‘recklessness’. There are two components to 

the subjective definition of recklessness: advertence by the defendant to a prohibited risk; and 
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The law does not propose a pure, autonomous individualistic account of 

culpability. It necessarily draws upon social expression of values and preferences, 

which can include values such as human integrity, human life, and the protection of 

property. My analysis of language in use reveals the spurious nature of the 

subjective/objective debates in criminal law. A pure subjective standard is impossible. 

In criminal law, there are always external parameters. Furthermore, as I argue below, 

subjectivism fails to adequately enunciate and protect social values. The 

subjective/objective opposition is damaging and debilitating. A subjectivist account 

precludes debate about social values, and expresses a lack of confidence in the 

capacity of the law to articulate values. Taken to its logical conclusion, it is a highly 

individualistic account of culpability that lacks social content.  

Justice Adams engages explicitly and directly with the substance and function 

of wickedness. He assumes and expresses a necessary imbrication of law and morality 

— the accurate identification of wickedness is essential to the jurisdiction of the law. 

His approach is consistent with a subjectivist account of culpability that is highly 

influential in law (and in society). This is a rational account of law that focuses on the 

cognition of the accused; it asserts and assumes that one cannot be wicked without 

knowingly or intentionally doing wrong. Adams J frames this account as part of a 

narrative of progress, with modern law accomplishing a transition from primitive 

objective standards to more just and effective subjective standards. However, despite 

embracing a subjectivist model, even within Adams J’s judgment there are indications 

that this model is insufficient. Adams J adulterates subjectivism with broader notions 

of ‘wickedness’. Moreover, I have argued that subjectivism necessarily retains 

references to externally imposed objective values. As I argue below, although this 

model communicates important things about culpability, it does not say enough. The 

positive model of subjectivism provides only a thin model of wickedness. In the next 

section, I demonstrate alternative ways of organising wickedness that are very 

important and argue that the criminal justice system has a responsibility to articulate 

core values. 

                                                                                                                                            

whether the risk was justified or reasonable. Accordingly, the latter combines individual and 

collective judgment about what is legitimate conduct.  
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Giles J: The failure of Lavender 

Giles J gave the dissenting judgment in the New South Wales Court of Criminal 

Appeal decision in Lavender. He was in agreement with Hulme and Adams JJ that 

section 18(2)(a) imported a requirement of malice into manslaughter by criminal 

negligence in New South Wales. However, in contrast, he argued that it was possible 

to have malice and to be wicked without advertent or intentional wrongdoing. He 

constructed this argument through an emphasis upon lack of care. I argue that this 

notion of the culpability of ‘lack of care’ is consistent with a traditional model of law 

and philosophy of wickedness as an absence of goodness. That is, this model is 

contrary to the currently dominant conception of subjectivism requiring knowledge or 

intention for a person to be wicked. 

Justice Giles took formal and substantive approaches to the question of 

culpability. His concern with formal questions was in accordance with the approach 

taken by Hulme J, and involved orthodox methods of precedent and statutory 

interpretation in order to determine the elements of manslaughter. However, Giles J 

also turned to substantive analysis to shore up his formal arguments or where formal 

analysis did not resolve issues.
954

 Thus Giles J interwove his formal analysis with 

substantive questions such as what it means to be wicked, and the care and 

responsibility of the law in expressing wickedness. I utilise my analysis of Justice 

Giles’ judgment to contribute to a robust argument of the duties of the law in 

constructing a social account of wickedness. 

                                                 

954
  For example, Giles J is formalist in the terms of the authorities and the question of whether the 

defence of honest and reasonable mistake is available. However, once he has held that this 

defence is not available at law, he goes on to consider whether or not it would have been 

available on the evidence regardless, thus supporting his formalist arguments with substantive 

analysis.  

‘In my opinion, the defence of hones and reasonable mistake was not available to the 

appellant… 

‘(b) Was there evidence raising the defence of honest and reasonable mistake? 

‘In the light of what I have said, this does not arise. It is nonetheless appropriate to consider it, 

on the assumption that the defence of honest and reasonable mistake was available.’ R v 

Lavender [2004] NSWCCA 120, [89–90] (NSW Court of Criminal Appeal). 
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Justice Giles undertook a thorough formal analysis of the ingredients of 

manslaughter. Much of his judgment revolved around the meanings and 

interpretations of traditional ‘fault’ elements of criminal offences. However, Giles J 

asserted the absence of pure meaning for these key terms. For example, he stated that 

malice is ‘multifaceted’,
955

 and recklessness is ‘ambiguous’
956

 and ‘ambivalent’:
957

  

The language can mislead. Recklessness can mean acting negligently 

unaware of the risk of death or grievous bodily harm, or acting despite 

awareness of the risk of death or grievous bodily harm.
958

 

Although he utilised an analytic lexicon of a ‘taxonomy’ of offences, he recognised 

that, unlike scientific principles, this ‘taxonomy, is not universally reflected in the 

cases or the language used in the cases’.
959

 

Giles J argued that there was a lack of resolution through a formal analysis of 

the elements of manslaughter of criminal negligence, in part because of ambiguity as 

to the meaning of mens rea. For Adams J, the use of the term mens rea in common 

law offence formulae for manslaughter by criminal negligence was one of the reasons 

for arguing that negligence was a subjective standard. Giles J noted that mens rea may 

refer only to those standards that turn on the actual state of mind of the accused.
960

 

However, Giles J asserted that it could also include the objective standard of 

negligence. It can and has been used ‘as a way of describing the element of 

negligence to a high degree, rather than a state of mind in the accused’.
961

 Thus mens 

                                                 

955
  ibid., [141]. 

956
  ibid., [69, 117]. 

957
  ibid., [118]. 

958
  ibid., [116]. 

959
  Giles J imports a taxonomy from He Kaw Teh of mens rea offences; no mens rea but defence 

of honest and reasonable mistake available; and no mens rea and defence of honest and 

reasonable mistake not available — absolute offences. ibid., [47–50]. 

960
  As demonstrated in Nydam v R [1977] VR 430, where it was held that ‘manslaughter by 

criminal negligence did not require mens rea, other than in the sense that there must be an 

intent to do the acts which constitute the offence.’ ibid., [108]. 

961
  ibid., [85]. 



338 

rea can have different meanings across general principles, offences and cases.
962

 

Giles J recognised the ambiguity of this central criminal legal term and, unlike Hulme 

and Adam JJ, did not attempt to resolve it at the abstract level.
963

  

Given the ambiguity of meaning of central terms of manslaughter by criminal 

negligence (and criminal law doctrine generally), for Giles J a formal approach cannot 

resolve the offence elements of manslaughter by criminal negligence. Accordingly, he 

articulates the uncertainties of the formalist approach and supplements this with 

substantive policy analysis. Unlike Hulme J, Giles J considers the purpose of the 

offence of criminal negligence, and unlike Adams J, he extends his analysis beyond 

an individualistic, subjectivist account of culpability. Giles J engages with the 

substantive question of what it means to be wicked in the offence of manslaughter by 

criminal negligence.  

The heart of negligence 

The central image of Giles J’s judgment is the heart. Giles J repeats the word ‘heart’ 

twice: ‘lack of care is at the heart of this category of offence’
964

 and ‘negligence is at 

                                                 

962
  This was also recognised by Fletcher, Rethinking Criminal Law, 398.  

‘There is no term fraught with greater ambiguity than that venerable Latin phrase that haunts 

Anglo-American criminal law: mens rea.’ 

963
  The MCOC has recommended that mens rea should be replaced with the term ‘fault 

component’.
 
However, as I have argued throughout this thesis, ambiguities of central fault 

terms such as mens rea and malice are not simply a matter of poor choice of words that could 

be resolved if only the correct words were used. Rather, these ambiguities are necessary to 

these terms, fulfilling their function of shifting and changing to adequately identify 

wickedness in different contexts. A change in terminology away from the old lexicon of 

openly evaluative terms does not resolve the underlying issue of culpability. Flexibility, 

mutability and ambiguity are necessary features of these fault elements that vary across time 

and place and offence, and also represent disagreements about culpability.
 
The modern term of 

‘fault element’ preferred by the MCOC retains the issue of a narrow subjectivist and a broader 

objective definition. MCCOC, General Principles of Criminal Responsibility (MCCOC, 

1992). 

964
  R v Lavender [2004] NSWCCA 120, [62] (NSW Court of Criminal Appeal). 
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the heart of manslaughter by criminal negligence’.
965

 The word ‘heart’ in Giles J’s 

judgment is striking — it does not appear in the other judgments.
966

 Giles J sustains 

the notion of the heart with repeated references to care — particularly ‘lack of care’ 

— throughout the judgment.
967

 I will examine these ideas to examine their 

implications for the substance and function of wickedness, and its relevance to 

criminal law.  

As I noted in the previous section, Adams J expressed some of the criticisms 

of objective standards, including the idea that they would lead to people being 

punished for things that were accidental and thus not their fault. After all, everyone 

makes mistakes. That is, Adams J assumed consistently with subjectivist principles 

that a person can only be culpable if they had some kind of knowledge, awareness or 

intention. As I noted above, this reflects and reinforces a highly influential account in 

criminal law of subjectivism, and emphasises and requires the state of mind of an 

accused in attributions of culpability. It assumes that a person who adverts to a risk 

and acts regardless is culpable, while a person who fails to advert to a risk that would 

be recognised by an ordinary or reasonable person is not culpable or wicked. On this 

account, a person who fails to recognise a risk is less culpable (if at all) than a person 

who recognised a risk and carried on regardless. Philosophers of wickedness have 

also noted the ascendency of this account of wickedness in contemporary society. 

Midgley has labelled this a ‘positive’ account of wickedness, as it is dependent on a 

person knowingly and intentionally doing the wrong thing.
968

  

In criminal law, this positive account of wickedness is placed in opposition to 

objective standards of culpability. Subjectivists would like to banish objective 

standards from the lexicon of criminal fault. There is much controversy and debate 

                                                 

965
  ibid., [99]. 

966
  For example, the Crown preferred to use the word ‘essence’. ibid., [20].  

967
  For example, ibid., [61][63]. 

968
  Midgley, Wickedness, 7: 

‘… we shall need, I believe, to think of wickedness not primarily as a positive, definite 

tendency like aggression, whose intrusion into life needs a special explanation, but rather as 

negative, as a general kind of failure to live as we are capable of living.’ 
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over subjective versus objective guilt.
969

 However, as I highlighted through my 

analysis of Adams J’s judgment, where I pointed to the impossibility of the criminal 

law enunciating a pure subjective standard, the subjective/objective opposition is not 

so pure. Subjective and objective standards are intermingled in criminal law.  

In this section, through my analysis of Giles J’s judgment and his idea of the 

‘heart’ and failure to care, I further undermine the subjective/objective opposition of 

culpability in criminal law and demonstrate an integration of the individual and the 

social. I argue that a person can be wicked despite acting without intentional or 

advertent wrongdoing. The subjectivist or positive account of wickedness is so 

dominant that it appears difficult to conceive of non-advertent wrongdoing as wicked. 

These alternative ways of organising wickedness are available in legal materials 

through a reconstruction of malice. 

Through the image of the ‘heart’, Giles J connects with earlier legal histories 

of malice and philosophical accounts of wickedness that subvert the 

subjective/objective opposition and integrate the individual and the social. The word 

‘heart’ occupied an important part in the history of malice, particularly during the 

16th and 18th centuries. For example, Hawkins defines malice as follows:  

… any formed Design of doing Mischief may be called Malice; and 

therefore that not such Killing only as proceeds from premeditated 

Hatred or Revenge against the Person killed, but also in many other 

Cases, such as is accompanied with those Circumstances that shew the 

Heart to be perversely wicked, is adjudged to be Malice prepense, and 

consequence Murder.
970

 

Foster also proposes a definition of malice as ‘the heart regardless of Social 

Duty’.
971

 Blackstone took this up too: 

                                                 

969
  Kumar Amirthalingam, ‘Caldwell Recklessness is Dead, Long Live Mens Rea’s Fecklessness’ 

(2004) 67(3) Modern Law Review 491, 495. 

‘Orthodox theory however insists on an artificial bifurcation and the inquiry into 

blameworthiness is hijacked by the futile exercise of labelling fault as subjective or objective.’ 

970
  William Hawkins, Pleas of the Crown, 1716–1721 (Professional Books, 1980), 80 sect. 18. 

971
  Foster, A Report of Some Proceedings, 257. 
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… this malice prepense, malitia praecogitata, is not so properly spite 

or malevolence to the deceased in particular, as any evil design in 

general; the dictate of a wicked, depraved, and malignant heart.
972

 

Sir James Fitzjames Stephen in the 19
th

 century also proposed the linking of 

the heart and malice: 

Death caused by the unintentional infliction of personal injury is per 

infortunium if the act done was lawful and was done with due caution, 

or was accompanied only by slight negligence. If it was accompanied 

by circumstances showing a heart regardless of social duty and fatally 

bent upon mischief, or if the intent is felonious, it is murder.
973

 

Justice Giles’ image of the heart thus draws upon a rich history of legal constructions 

of malice, which incorporated and expressed complex notions of wickedness. 

As I argued in Chapters 2 and 3, the idea of the heart of malice reflected and 

reinforced a traditional conception of wickedness as negative. This account can be 

contrasted with the ‘positive’ account of evil argued by Adams J, where an accused 

must have had intention or knowledge. In contrast, the negative account expresses the 

notion of evil as lack, dearth or failure. Thus wickedness can be conceived as an 

absence of goodness or grace,
974

 a lack of balance.
975

 Augustine expressed evil as 

‘knots of cunning calumnies’ — highlighting the idea that wickedness is not a 

positive presence, but a warping and twisting of that which is good.
976

 This 

conception of wickedness has been taken up and argued by contemporary theorists, 

including Midgley: 

                                                 

972
  Blackstone, Commentaries, vol 4, 21. 

973
  Sir James Fitzjames Stephen, A History of the Criminal Law of England Volume III 

(Macmillan, 1883), 76. 

974
  Thomas Aquinas, On Evil (Oxford University Press, 2003 [1274]). For Aquinas, evil is the 

absence of a good that ought to be present.  

975
  Aristotle, The Nicomachean Ethics, J Thomson and Hugh Tredennick, trans. (Penguin, 2004). 

976
  Augustine, The Confessions of St Augustine, Edward Pusey, trans. (Collier, 1961), VI, iii, 4. 
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The first thing which seems needed here is to recover for use the older, 

recently neglected, idea of evil as negative — not because it contains 

the whole truth, but because it does hold an essential part of it.
977

  

A central contention of Midgley’s book Wickedness, with which I agree, is the need to 

resuscitate the traditional model of wickedness. This traditional model of wickedness 

is a part of the legal history of malice. 

The traditional account of wickedness is apparent in Giles J’s framing of 

negligence as a lack of care. The emphasis is upon lack or failure — and thus an 

absence of goodness. I will demonstrate how this account straddles the 

subjective/objective, individual/social oppositions through an analysis of the image of 

the ‘heart of malice’.  

The image of the ‘heart’ highlights a focus on the individual and their inner 

state in attributions of culpability. However, unlike subjectivist accounts, which focus 

on an accused intention or knowledge and regard emotion as irrelevant, the traditional 

account of wickedness does not separate reason and emotion. The ‘heart’ draws 

attention to the emotions of a person and its relevance in attributions of culpability. In 

common parlance, we regard the heart as the seat of emotion. Unlike positivist 

accounts of wickedness, emotions are part of an account of traditional wickedness. 

For example, the Aristotelian account regards both as integral to virtue and vice. The 

notion that emotions are part and parcel of the system of ethical reasoning has also 

been argued by many modern theorists,
978

 including Martha Nussbaum
979

 and Mary 

Midgley.
980

  

                                                 

977
  Midgley, Wickedness, 6. 

978
  Alasdair MacIntyre, After Virtue: A Study in Moral Theory (University of Notre Dame Press, 

2nd ed., 1984). 

979
  Martha Nussbaum, ‘Emotion in the Language of Judging’ (1996) 63 University of Chicago 

Law Review 361; Martha Nussbaum, Hiding from Humanity: Disgust, Shame and the Law 

(Princeton University Press, 2004); Martha Nussbaum, Upheavals of Thought: The 

Intelligence of Emotions (Cambridge University Press, 2001); Dan Kahan and Martha 

Nussbaum, ‘Two Conceptions of Emotion in Criminal Law’ (1996) 96 Columbia Law 

Review 269. 

980
  Midgley, Wickedness, 3: 



 

 343 

A traditional account of wickedness includes an evaluation of emotions. It 

appraises the object of an emotion, the emotion itself, its extent and its expression. 

Midgley utilises the Aristotelian notion of the golden mean — a balance between too 

much and too little — to develop the negative account of wickedness. For Midgley, 

according to this Aristotelian account wickedness occurs where there is a lack of 

balance.
981

 This account provides an alternative to the modern tendency to think of 

some emotions (such as jealousy and aggression) as inherently bad, and others (such 

as love) as inherently good. On this account, it is not the emotion but rather the lack 

of balance that matters.
982

 From this perspective, Lavender could be said to have had 

too much anger towards the children for being on the property.
983

 Although he was 

not expressing negative intentions towards the children, such as an intention to harm 

them, his failure to think of their safety can be regarded as a state of mind. He was so 

angry that he failed to think of their safety. The question, then, is whether this failure 

to think or care in those circumstances is culpable.  

This classic account of wickedness includes an appraisal and evaluation of 

what a person cares, or does not care, about — that is, the object of emotions. 

Emotions look at the world from the subject’s own viewpoint, mapping events onto 

the subject’s own sense of personal importance and value: 

                                                                                                                                            

‘Emotionally, we are capable of these vices, because we capable of states opposite to them, 

namely the virtues, and these virtues would be unreal if they did not have an opposite 

alternative. The vices are the defects of our qualities. Our nature provides for both. If it did 

not, we should not be free.’ 

981
  The flexibility of the golden mean highlights the need for malleability in fault terms. This was 

expressed by Aristotle’s arguments about the different food needs of different people with 

different body sizes. For Aristotle, the golden mean is relative. Aristotle, The Nicomachean 

Ethics, II, 1106b5–8. 

‘In this way, then, every knowledgeable person avoids excess and deficiency, but looks for the 

mean and chooses it — not the mean of the thing, but the mean relative to us.’ 

982
  I explored the significance of an Aristotlean concept of the golden mean to notions of 

wickedness in Chapter 3. 

983
  The Crown prosecutor in his address to the jury at first instance suggested Lavender had had a 

‘brain snap’. R v Lavender [2004] NSWCCA 120, [153] (NSW Court of Criminal Appeal). 
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Emotions contain an ineliminable reference to me, to the fact that it is 

my scheme of goals and projects. They are the world from my point of 

view.
984

 

Emotions embody a person’s own commitment to an object as part of their scheme or 

ends. To put it simply, what we think about is an expression of what we care about. 

On this account, a failure to think or care about an object can be the subject of 

evaluation. Thus, although negligence traditionally is conceived of as an objective 

standard, this traditional model of wickedness provides a framework of culpability 

that encompasses subjective and objective standards, as shown in my analysis of the 

early history of malice.
985

 The evaluation of an accused’s thoughts and emotions is 

subjective. But the evaluation is also objective because it includes analysis of what 

object or value the accused thought or cared about, or failed to think or care about. 

Thus Lavender would not be regarded as wicked because he failed to think about 

lunch, or sunscreen. It is the failure to think of the lives of the children he was 

endangering through his actions that can be constructed as wicked.  

A judgment of negligence is about an individual’s duty and their failure to 

fulfil an important part of that duty, because of a lack of care. This argument that the 

failure to think or care about socially enshrined values can be regarded as a culpable 

state of mind has been argued by Duff with regard to the general principles of sexual 

assault law.
986

 Historically, legal doctrine of the offence of rape required that an 

accused either knew that the victim was not consenting, or recognised the possibility 

of non-consent.
987

 Thus rape enshrined a subjectivist notion of wickedness — an 

accused could only be culpable if they at least had knowledge of the possibility of 
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non-consent. More recently, jurisdictions including New South Wales expanded 

beyond advertent recklessness to include non-advertence — the failure to think about 

whether the victim was consenting at all.
988

 This has been regarded by many as 

introducing an objective element to what previously had been a strictly subjective 

offence.
989

 However, Duff has argued that the failure to think about whether the other 

person was consenting or not could be evaluated as a culpable state of mind.
990

  

Duff argues that our behaviour manifests an attitude. According to Duff, a 

failure to consider risks associated with behaviour is reckless because a person has not 

manifested the kind of practical concern required by society.
991

 He considers that, 

rather than separating the actions of a person from their state of mind, their practical 

attitude is displayed by their actions. Thus ‘a man may be reckless even though, and 

even partly because, he does not realise the risk which is in fact an essential and 

significant aspect of his action’.
992

 On the basis of this argument, a person who is 

utterly indifferent to risk is as blameworthy as someone who has adverted to the 

                                                 

988
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989
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consequences of their behaviour: ‘what I notice or attend to reflects what I care about; 

and my failure to notice something can display my utter indifference to it’
993

 Duff 

contends that practical indifference is just as subjective as requiring someone to 

advert to an awareness of risk. A defendant’s attitude towards the victim’s interests is 

determined by their words and actions. To demonstrate this point, Duff uses the 

example of a bridegroom who misses a wedding because it slips his mind. In this 

context, his forgetfulness is culpable even if he did not foresee that he might miss it. 

His attitude is manifested by a lack of awareness of any risk. It is his very lack of 

awareness that is wrong. His actions manifest a form of indifference or carelessness 

that might be characterised as callous. 

The language of judgments in the offence of rape has tended to emphasise the 

indifference of the accused to consent. References include ‘couldn’t care less’,
994

 

‘uncaring’,
995

 ‘indifference as to whether the victim is a consenting party or not’,
996

 

‘so bent on gratification and indifferent to the rights of the victim as to ignore the 

completely the requirement of consent’
997

 and ‘total indifference to the consent of a 

person’.
998

 This notion of the culpability of indifference was expressed by Kirby J in 

R v Tolmie:
999

 

In the context of sexual activity the difference between someone who is 

put on conscious notice or who is forced by circumstance to actually 

consider the issue of consent of a sexual partner, is likely to be where 

the person is more sensitive to the other’s autonomy, dignity and value. 

The criminal law, at least in respect of conduct as seriously invasive as 

sexual intercourse, should not fall more heavily on those who exhibit 

some attention to the rights of others while exculpating those who are 
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so insensitive to the rights of others that they do not consider their 

wishes in respect of sexual intercourse although they are necessarily 

relevant and important in the process of initiation and continuation of 

sexual intercourse. 

The emphasis on indifference and lack of care in these judgments is in 

accordance with my arguments about Giles J’s construction of the failure to advert or 

care for the children’s safety as wicked. On this account, the failure to be aware of a 

risk can be as wrong as advertence to a risk and acting regardless. It expresses a lack 

of care on the part of the accused. Here, emotions are ethical, social and political, and 

part of an answer to the question, ‘What is worth caring about?’
1000

 The lack of care 

for, or notice of, an object can in turn be evaluated by the perceived worth of that 

object. This requires a complex analysis of a person’s duty to others, their failure to 

fulfil that duty, and their failure to care about that duty to others. 

The word ‘heart’ emphasises the subjective aspects of this account of 

wickedness; however, it is apparent from my foregoing analysis that this is also 

integrated with a social account of value. My central argument is that there are certain 

things or values that we as a society (should) care about — and the failure to think or 

care about these values can and should be constructed as culpable or wicked. 

Accordingly, there is an objective parameter around this evaluation of a failure to 

care. What values do we as a society protect, and thus with what values should we 

expect care? We do not expect care all the time. A failure to care about a TV show is 

not culpable; however, the failure to care about a person’s life or bodily integrity does 

matter and could be organised as wicked. This is a blending of subjective and 

objective evaluations, of the individual and the social.
1001

 

This classic account of wickedness is vital to criminal law. It demonstrates the 

inadequacies of the ‘positive’ model of wickedness that is currently dominant in 

social and legal accounts, expressed by Adams J. The positive account cannot 

contribute to a discussion of Lavender’s failure to care or think about the safety of the 
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children. Lavender did not intend to harm the boys, but in his desire to get them off 

the sand mine, he neglected to consider their safety: 

The appellant submitted that the mere fact that he drove the loader into 

the bush founded an inference that he believed it was safe to proceed. I 

do not agree that the fact the appellant drove the loader into the bush of 

itself founded an inference that he believed it was safe to proceed. It 

was consistent with the appellant not thinking about safety at all and 

holding no belief as to safety to proceed.
1002

 

Giles J argues that Lavender’s actions could be interpreted as consistent with 

his failure to think ‘about safety at all and holding no belief as to safety to proceed’. 

He uses the lexicon of cognition — awareness, belief, and thinking — and expresses a 

negative account of culpability. The failure to think about the safety of the boys is an 

expression of an absence of goodness or care, and taps into the classic model of 

wickedness. Thus Lavender can still be responsible despite Giles J’s use of passive 

language to describe the facts: ‘as the appellant drove the loader through the scrub it 

came into contact with Michael Milne, causing injuries from which he died’.
1003

 The 

classic account of wickedness is able to engage with failures or absence of care or 

thought in a way that a subjectivist account cannot. 

Although wickedness is frequently represented in popular fiction in 

accordance with the positive model,
1004

 it fails to adequately conceptualise many of 
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the ordinary, prosaic ways of being wicked or doing wicked things that are the usual 

concern of the criminal justice system. Much of criminal law is not concerned with 

super-villains setting out to conquer the world, but more of prosaic acts or omissions 

with harmful consequences resulting from lack of care. The subjectivist account 

regards a raft of offences as trivial and exceptions to general principles, rather than 

grappling with and debating what kinds of values and models of wickedness offences 

such as negligence, strict and absolute liability are communicating.
1005

  

Moreover, although the subjectivist, positive account of criminal law presents 

itself as objective and value neutral, I have argued throughout this thesis that this 

account of culpability organises and expresses values. As I noted in the previous 

section, despite touting subjectivism as the ultimate means for determining 

culpability, subjective standards in criminal law have objective parameters. For 

example, in offences against the person, the criminal law communicates the value of 

human life and bodily integrity. Thus even the subjectivist model involves the 

communication of social values. The problem is that subjectivists disregard these 

objective parameters and focus solely on the state of mind of the accused in the 

construction of models of culpability. The individual is thus privileged,
1006

 and the 

social values communicated even within a subjectivist account are ignored, assumed 

and not debated.
1007

 The subjectivist, positive account of wickedness is so dominant 

that it is difficult to conceptualise of alternative ways of organising wickedness that 

combine the individual and social.  
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By sustaining the theme of care throughout his judgment, Giles J illuminates 

why this classic account of wickedness is so necessary and significant. He does this 

by extending the requirement of care beyond Lavender to the law itself. He applies 

the idea that what we care about can and should be worthy of moral judgment to the 

legal system itself: 

I respectfully suggest that appreciation of risk is not necessary for a 

sufficiently great falling short of the objective standard of care, and that 

the law would be deficient if grossly negligent conduct causing death 

could not bring criminal punishment unless the accused foresaw the 

danger.
1008

 

This sentence expresses a central idea of Giles J’s judgment that the law itself would 

be negligent if it did not care or advert in these circumstances.  

Criminal law is an important public discourse for the organisation and 

expression of social values and emotions, for making choices between different goods 

and values.
1009

 From this perspective, criminal law is more than the semantic game 

played by Hulme J. Instead, it proffers an opportunity and a responsibility for the 

expression and organisation of what we do and should care about. According to this 

approach, the relationship of law and morality is not either that of enforcement or 

mutual exclusivity, but is more complex. Law and morality are mutually constitutive. 

Attributions of blameworthiness in criminal law communicate, shape and reflect 

moral values.  

The reflection and reinforcement of morality in law are demonstrated by Giles 

J’s application of his ideas about criminal negligence and wickedness to the law 
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itself.
1010

 The decisions of the majority of Adams and Hulme JJ asserting a 

subjectivist model of culpability express a failure by the criminal law to care for a 

central value — the sanctity of human life. The individualistic emphasis upon whether 

or not a person had the necessary knowledge or intention fails to provide an account 

of social values. The law can and should require care for life. The failure of Lavender 

to exercise care is mirrored in the failure of the majority of the Court of Criminal 

Appeal to adequately care for life. On Giles J’s terms, the law is negligent. The law 

organises and expresses ways of understanding culpability and responsibility, and 

Giles J has applied these ideas in turn to the law — and found the law wanting.  

I would argue that the law can be seen as negligent, not only in its failure to 

require care for human life, but also in its failure to exercise care in how the criminal 

law expresses and organised wickedness. As I have argued throughout this thesis, the 

criminal law communicates notions of what it means to be wicked, even when it is 

representing itself to be value-free. This pretence has meant that the law has failed to 

debate and adequately analyse the costs of privileging particular models of 

wickedness (especially subjectivism) over others. The law has lost confidence in its 

capacity to provide a social account of wickedness. As I noted in Chapter 1, there are 

good reasons why the criminal law has been criticised for the regulation of positive 

morality. However, this thesis indicates that the law reflects and reinforces morality, 

regardless of these concerns. That is, the law already organises and expresses what it 

means to be bad or wicked. We need to have a language and conceptual resources 

with which to debate models of blaming. I have argued that malice provides resources 

for considered debate about the types of models of wickedness that the criminal law 

can and should organise and express. On appeal, the High Court accepted Giles J’s 

judgment regarding negligence, but left aside any detailed discussion about models of 

wickedness. This demonstrates again that we need to exercise care of malice to add 

depth and understanding to judgments and the law. 

I believe that the negative account of wickedness is essential to the criminal 

law. The subjective account is inadequate — it does not sufficiently describe or 
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proscribe the myriad ways of being wicked. It fails to articulate core values of society 

about which we need to care. For the legal system to fail to care about how it 

expresses social values and models of wickedness is a failure of responsibility. The 

emphasis upon an accused’s thoughts fails to come to terms with the great harms that 

can be done through lack of care or thought. It is overly individualistic and 

inadequately social, and thus fails to meet the responsibility of the legal system to 

debate, organise and express social values.  

Giles J thus connects with a rich account available in historic legal materials 

of malice of wickedness as an absence of balance, care or goodness, which then can 

be applied to evaluate and judge the legal system and legal subject by what it cares 

about. This approach assumes and enshrines an ethics of law. The law is both 

responsible for and to the standards and understandings of culpability.  

Conclusion 

The judgments of Lavender represent three very different but influential ways of 

organising and expressing the substance and function of wickedness in criminal law. 

Justice Hulme’s judgment was consistent with a formalist jurisprudence, assuming 

and idealising a closed system of law that necessarily excluded morality. Here, 

culpability is solely a formal question of law — an accused is wicked if, and only if, 

the law says so. The values expressed by Hulme J are clarity, simplicity and 

consistency. Yet his judgment does not deliver these values, in part because of the 

absence of a definitive method and meaning. Moreover, the other judgments of 

Lavender, as well as my thesis, ask whether the values of clarity, simplicity and 

consistency are all that we want and need of the criminal law. Do we want a criminal 

law empty of moral content that disclaims and discredits any relationship with 

morality? 

In contrast, Adams J’s judgment engaged directly with the substantive 

question of wickedness, and in the process expressed another highly influential 

jurisprudential strand — subjectivism. Adams J advocated that a person cannot be 

culpable without some kind of advertence or awareness of wrongdoing. This 

expresses a dominant strand of the jurisprudence of blaming that is articulated in the 

general principles of criminal law and contemporary notions of wickedness. Adams J 

asserts that a core responsibility of the law is to correctly identify wickedness; and 
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that as the law has developed and progressed, it has moved towards a more accurate 

model of wickedness — subjective culpability. It proposes a highly individualistic 

account of wickedness. I argued that the subjectivist account is infused with objective 

parameters, yet it directs little attention to social values. 

Giles J expressed an alternative vision that was strongly informed by classic 

notions of wickedness as an absence of goodness. He drew upon an old legal history 

of malice through his image of the ‘heart’. This account exceeded Adams J’s account 

of wickedness by shifting beyond a cognitivist account to include emotions in a 

calculus of culpability. The basic idea is that what we think about is an expression of 

what we care about. Giles J integrated an analysis of emotion and thought with an 

assumption that a central responsibility of the criminal law is to articulate the values 

that we as a society (should) care about. The criminal legal system provides an 

opportunity for serious public discourse about values. The failure to care for these 

values is as damning as intentional wrongdoing. The failure of the criminal law to 

express and require care for these social values is negligent. It is a deferral of 

responsibility to disregard the imbrication of law and morality. 

The debate in Lavender was instigated by malice, a concept that has long been 

regarded as disorderly and disruptive. This is not necessarily a bad thing. Malice 

emerges when formalist and cognitive accounts of culpability are insufficient. Malice 

is not only an instigator, but also a resource to enrich the jurisprudence of blaming. 

Lavender asks a central question: What do we want of the criminal justice system — 

what counts as success? What attributions of culpability are sufficient? Are 

attributions of guilt to be based solely on legal constructions empty of moral content? 

Or do we require a model of intentional wrongdoing? What are the costs of a 

subjectivist model? Debate about models of culpability should be informed by a 

recognition of the role and responsibility of law as a public institution that reflects and 

reinforces social values. The legal history of malice can assist in providing depth and 

alternatives to models and debates of culpability. Lavender demonstrates a loss of 

confidence in the capacity of the law to shape and articulate social values. The failure 

to engage with models of culpability directly results in the legal system expressing 

and organising social values by default.  
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