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Through the late 20th century, global society experienced waves of 
unprecedented political and institutional change, but Australia came to be 
identified as "constitutionally speaking… the frozen continent", unable or 
unprepared to comprehensively modernise its own fundamental laws (Sawer 
1967).  This thesis opens up a subject basic to, but largely unexplored in debate 
about constitutional change: the territorial foundations of Australian 
constitutional thought. 

Our conventional conclusions about territory are first, that Australia's federal 
system has settled around a 'natural' and presumably final territorial structure; 
and second, that this is because any federal system such as possessed by 
Australia since 1901 is more decentralised and therefore more suitable than any 
'unitary' one.  With federalism coming back into vogue internationally, we have 
no reason to believe our present structure is not already the best. 

Reviewing the concepts of territory underpinning colonial and federal political 
thought from 1815 to the present day, this thesis presents a new territorial story 
revealing both these conclusions to be flawed.  For most of its history, 
Australian political experience has been based around a richer, more complex 
and still evolving range of territorial ideas.  Federalism is fundamental to our 
political values, but Australians have known more types of federalism, 
emerging differently in time and place, than we customarily admit.  Unitary 
values have supplied important symbols of centralisation, but for most of our 
history have also sought to supply far less centralised models of political 
institutions than those of our current federal experience.  Since the 1930s, in 
addition to underutilising both federal and unitary lines of imported 
constitutional theory, Australian politics has underestimated the extent to 
which our institutional treatment of territory has itself become unique. 

Despite its recent fall from constitutional discourse, territory is also again on 
the rise.  While political debate has been poorly placed to see it, Australia has 
experienced a recent resurgence in ideas about territorial reform, offering the 
promise of a better understanding of the full complexity of our constitutional 
theory and a new 'unfreezing' of the assumption that territorially, Australia will 
never change.  This thesis seeks to inform these vital new debates. 
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Chapter 1 

Introduction: 'unsettling' Australian territory 

 

 
A whole history remains to be written of spaces – which would at the 
same time be the history of powers (both these terms in the plural) – from 
the great strategies of geo-politics to the little tactics of the habitat…. 

Michel Foucault (1980: 146), quoted Richard T. Ford (2001), 'Law's 
Territory (A History of Jurisdiction)', p.213. 

 

1.1.  The thesis 

From the great strategies of geopolitics to the politics of the smallest legal and 

administrative jurisdictions, concepts of 'right' or 'optimum' territorial structure are 

fundamental to the theory and practice of modern government.  Australian 

constitutional thinking takes for granted that an effective representative democracy 

relies on specific geographic distributions of legislative and executive power.  But what 

is the theoretical explanation for how this power is distributed?  What standards does a 

democratic community use to judge the 'right' territorial distribution of power for its 

wants and needs, in a rapidly changing world? 

Important to constitutional practice in any country, in Australia the role of territory is 

made more important by the fact it remains popularly contested and intellectually 

problematic.  At once, that claim itself requires justification.  Since the 1960s a 

considerable body of Australian political and constitutional scholarship has expressed 

increasing confidence that territory's role is explained largely, if not wholly, by modern 

theories of federalism.  Australians adopted a federal constitution in 1901, a choice 

easily and frequently defended on the grounds of Australia's vast geography alone 

(Sawer 1969: 135, 179; Holmes & Sharman 1977: 21; Galligan 1995: 52, 55; Saunders 

2001: 133).  Since the fixed territorial distribution of power is a primary characteristic 

of any federal structure (King 1982: 21; Detmold 1985: 136), federalism appears to 

supply Australia with a territorial logic that needs little further analysis.  In practice the 
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political dynamics of federalism have seen colourful conflict and the 1901 

constitutional text has proved difficult to change, prompting descriptions of Australia as 

"constitutionally speaking… the frozen continent" (Sawer 1967) – but judicial 

interpretation has done its job of forcing the federal system to work, and any good 

constitution should not need much textual change (Warden 1992: 144; Galligan 1995: 

110-6).  Current orthodoxy has our key institutions essentially stable, including in 

particular their territorial basis: a system of eight federal units (six states and two major 

territories) configured on the lines of Australia's original British colonies, along with 

subsidiary systems of local government. 

Notwithstanding that stable picture, however, Australians are also familiar with ongoing 

challenges to the idea of this territorial logic as 'settled'.  Why do we base our system 

around ex-colonial, pre-industrial boundaries, now mostly 150 years old?  Doesn't a 

three-tiered federal system mean our society is over-governed?  Does the nation still 

need state territorial units at all?  Why in such a vast land have we never developed a 

system based on more federal units?  Why do our 700 local governments still enjoy no 

federal constitutional recognition?  All these questions directly challenge the orthodox 

explanation of Australian territory, yet cycle regularly through public debate without 

resolution, in many cases growing rather than receding. 

This thesis seeks to explain clearly why such questions continue to circulate, why they 

are more significant than conventional analysis seems to acknowledge and what they 

tell us about our past, present and future constitutional development.  The thesis 

undertakes a fresh history of the major territorial ideas shaping Australia's constitutional 

framework, one that reveals these questions to be symptoms of a deeper debate about 

the manner in which territory is perceived and defined.  It finds that the 'federal story' 

indeed provides a powerful account of the Australian territorial logic, and agrees that 

some federal elements are settled for the long term, but that as currently presented these 

provide mere glimpses of the real story.  A more critical territorial history reveals that 

since the 1930s the federal account has become fundamentally negative, defined by its 

opposition to perceived 'unitary' alternatives which themselves have been poorly 

characterised given their rich role in Australian debate.  The 'federal-unitary divide' is 

familiar throughout Western constitutional scholarship, but has dominated Australian 

analysis to an extent that is now out of step with the broader international literature.  

More importantly, the conceptual divide has devalued the political importance, 
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theoretical potential and implications of Australian territorial ideas.  Australia is a 

country whose receipt of both unitary and federal traditions in the 19th century came at a 

unique time in world history.  The unresolved territorial contests implicit in Australian 

constitutional debate are a crucial part of its future as well as its past. 

The next part of the chapter reviews in more detail the 'settled' story of Australia's 

territorial logic, locating three reasons why we must now regard its ability to explain the 

real history and content of Australian debate as limited.  The second part outlines the 

approach and structure of this thesis as an attempt to more meaningfully retell the sweep 

of the Anglo-Australian territorial story.  Far from assuming that territory should be 

investigated in terms of fixed notions of 'federal-unitary divide', I argue that from the 

outset we must be sensitive to a wider range of ideas evolving as actors in our story, 

whether imported or homegrown or incorporating elements of both.  We need to openly 

face the possibility that Australian political debate has at times straddled the ideological 

divides constructed retrospectively by theorists, and seek out rather than gloss over 

areas where imported ideas do not easily explain Australian developments.  Even in 

existing literature, we find signs that over the decades, federal and unitary traditions 

have shared and swapped a range of assumptions about territory and decentralisation, 

inconsistently with the ideological conflict presumed to divide them.  In these debates 

we find that contrary to the largely frozen state of Australian mainstream constitutional 

thinking, popular discourses of territory live on that are fundamentally dynamic. 

 

 
1.2.  The 'settled' view of Australian territory 

No single research discipline squarely explains the place of territory in Australian 

constitutional theory and practice.  The conventional 'federal story' currently occupying 

this ground is a story assembled across disparate fields of law, policy and politics that 

together define Australian 'constitutionalism'.  As indicated above, Sawer's Modern 

Federalism (1969), Holmes and Sharman's Australian Federal System (1977) and 

Galligan's A Federal Republic (1995) provide useful entry points into this literature, 

none historical but all taking territory as fundamental to constitutional issues. 

The conventional story is one of a political geography developed progressively through 

four phases.  First, we now accept that Australia evolved over millennia as a 
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multiplicity of indigenous domains, "the continent's oldest political units" being those 

defined by Aboriginal and Torres Strait Islander frontiers and boundaries (Davis & 

Prescott 1992: xi; see also Morris 2001).  This phase was relatively undisturbed by the 

arrival of Portuguese, Dutch and British navigators and traders in the 16th-18th centuries.  

In the second phase, the 1780s-1850s, the foundations of a new Anglo-Australian 

constitutionalism were laid as the continent was claimed by Britain, occupied by over a 

million Europeans and divided into six imperial colonies (Figure 1).  This second phase 

gave way to a third as the six colonies transited from representative to responsible 

government, led by the five eastern colonies (1854-1859) taking full control of their 

territories under boundaries fixed by 1863 and followed by Western Australia in 1890.  

In this phase, Australia came to consist legally and territorially of six "quasi-sovereign 

bodies, politically independent of each other" (Joske 1967: 34; see also Irving 1999a: 

2). 

Figure 1.  Boundaries of Australia's states and territories 1788-1863 

 

 
Source: Macintyre (1999a: 96); see also Jeans (1972: 11), McLelland (1971), Lumb (1991: passim). 

In the fourth phase, the colonies federated in 1901 as a British dominion and have since 

retained that territorial structure at the base of a growing national independence.  The 
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federal choice was essentially dictated by the previous phase since, on this conventional 

view, "the political history and geography of established self-governing colonies" made 

it "hardly surprising" that a federal compact was used to construct the nation (Galligan 

1995: 32, 52-5; see also Sawer 1969: 135, 179; Hirst 2000: 1; Saunders 2001: 133).  

Federalism supplied national unity while maintaining existing structures, allowing a 

constitutional settlement that also most closely preserved "the colonial status quo, 

political arrangements with which Australians in general were well satisfied" (Holmes 

& Sharman 1977: 16, 21).  The naturalness of the transition is supported by the fact that 

little territorial change has followed, limited to the early conversion of South Australia's 

Northern Territory to federal administration (1907-1911) and creation of a capital 

territory.  On this orthodox account, Australia's territorial destiny was inevitably that of 

a federal structure based primarily, as it now stands, on its six ex-colonial states. 

This account draws on a continuous logic – chronological in sequence, apparently well-

ordered in imperial and federal theory, and fundamentally settled.  It resonates with 

familiar milestones of Anglo-Australian history and the desire to maximise the benefits 

of federalism, an unashamed policy objective of the story (e.g. Holmes & Sharman 

1977: 12-14; Fletcher 1991).  The problem is that the account is so simplistic as to 

represent a mere stereotype.  Based on accepted truths, it rests strongly on an inevitable, 

linear progression from the blank map of British discovery to the present.  Childlike, the 

early British settlements are like empty vessels of political theory, waiting to be filled.  

As precocious adolescents, they assert their relative independence, filling these 'empty' 

territories and exploring their own political values under responsible government.  

Finally, in a celebrated coming-of-age, the nation blossoms as a mature federation.  

Territorial history remains defined by a 'meta-narrative', an anthropomorphic vision of 

destiny too powerful to be dismissed but too perfect to be true. 

How do we reach beyond this broad stereotype?  To begin with, elements of the 

orthodox story have already unravelled at each end.  Until recently the first indigenous 

phase of the tale was quite different, based on European concepts of progress so strong 

that they denied any idea of an indigenous constitutionalism.  Anglo-Australian history 

long persisted with a myth that the transition to a British geography was relatively 

seamless, when it involved substantial physical and political conflict (Reynolds 1981; 

Kingston 1993: 303-4).  In parallel, Anglo-Australian legal theory persisted with a myth 

that before British occupation, the continent had been legally 'empty', only belatedly 
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overturned in the High Court's Mabo decision (1992).  The upheaval this represents for 

our territorial story is not yet over.  Many non-indigenous Australians still struggle to 

accept that the map at Figure 2 depicts more than a mere anthropological record of 

languages, and is really a map of multiple nations.  Constitutional orthodoxy is still 

lacking a coherent explanation for how, if indigenous Australia was not terra nullius, 

the shift of territorial rights to the British Crown was legally made (Reynolds 1996; 

Macintyre 1999a: 35).  Completely absent as yet, is a debate about the lessons of 

indigenous constitutional geography for post-colonial concepts of territorial structure, in 

the manner suggested for example by Iroquois influences on American federalism 

(Morris 2001: 293-4).  Far from being the distant past, for most Australians the first 

phase of the story has only recently begun. 

Figure 2.  Indigenous language groups of Australia 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Horton (1994). 

A different unravelling has occurred at the 'recent' end of the stereotype.  For much of 

the present fourth phase, until after the Second World War, Australian constitutional 
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scholars assumed a fifth phase of territorial progress was underway.  As elsewhere, 

federalism was depicted as a transitory stage in the evolution of nations, destined either 

to disintegrate or mature into more integrated, unitary forms of government as 

"primordial" territorial cleavages like ex-colonial states naturally faded away (Schwartz 

1974: 2; also Gibbins 1982: 1).  It was only in the 1960s-1970s that the present 

orthodoxy arose, vigorously rejecting that modernist vision and instead following North 

American insistence that such 'primordial' cleavages were destined to remain.  If by 

nothing else, federalism's permanence was made explicable by the fact that territorially, 

it has its own powerful "self-perpetuating dynamic" (Galligan 1981: 128-9; also 1986: 

256; 1991; Sawer 1969: 64, 135, 147, 181; Holmes & Sharman 1977: 21, 57; Davis 

1978: 206).  Consequently, we have reclassified federalism as the 'highest' 

constitutional form to which we need aspire, with further developments now predicted 

to be subconstitutional (Galligan 1995: 254).  The progressive vision of 'onwards, 

upwards' constitutional evolution was not cancelled, as much as declared to have 

already reached its climax without it being obvious at the time. 

If the territorial meta-narrative now has a radically different beginning, and a different 

end, what do we make of the rest?  The remaining middle phases of the story are in fact 

those crucial to understanding territory's constitutional evolution, because they contain 

the specific decisions through which our present territorial layout was legally defined.  

In fact, each of these phases of the conventional account also holds problems, reviewed 

here in terms of the main constitutional ideas by which the story is defined.  First, the 

deleted ending has revealed the main current rationale for arguing the inevitability and 

permanence of federalism, as the victor in an ideological challenge, that of continued 

integration into a 'unitary' nation.  However, if federalism's victory was so conclusive, 

why do we continue to experience suggestions about abolishing the states on which it is 

based, and why do such ideas appear to have such a long history?  Second, even if we 

dismiss unitary ideas as now marginal, how do we account for parallel assaults on 

Australia's territorial logic from within federal theory, again not just recently but also 

right back to colonial days?  Third, if a territorial structure based permanently around 

the early colonial divisions was always so natural, why does our orthodox story supply 

so little explanation of how these came about?  I take each of these problems in turn. 
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The incomplete story of Australian anti-federalism 

First, orthodox Australian constitutionalism defines the survival of the present federal 

structure chiefly in terms of the major challenge it met in the 20th century, the idea that 

its most fundamental features – the ex-colonial state jurisdictions and governments – 

should disappear altogether.  This debate "for and against the states" (Galligan 1988: 

291) has clearly extended beyond mere discontent with the configuration or geography 

of the six states, to ideological questions about federalism's value.  Theoretical 

definitions of 'federal' and 'unitary' systems for the purposes of this debate can be 

reviewed below – more important is the accepted description of the challenge's context 

and reason, as arising in the post-Depression period of modernist Keynesian economic 

planning and especially supported by the centralist, nationalist policy preferences of the 

Australian Labor Party.  Labor was not the sole force of 20th century centralism but its 

attacks on the states elevated anti-federalism to the highest levels of political debate, not 

least in its 1918-1960s constitutional platform that federation should be replaced with 

'unification' (Crisp 1978: 23ff; Galligan 1995: 91ff). 

Labor was free to float such sweeping reform ideas, it is widely assumed, because it was 

the major political group "not a party to the original constitutional compact" of the 

1890s (Sawer 1969: 134; also Holmes & Sharman 1977: 25-7, 102-16; Crisp 1978: 230-

1; Galligan 1995: 93-4; Hirst 2000: 167).  However, Labor formally abandoned 

'unification' in the 1960s, with all traces of the policy expunged by the 1980s.  This 

major 20th century attack on federalism is now regarded as a past problem, the product 

of an ideological leftist centralism that is out of date even if it has refused to actually 

die.  The first problem with this account is that such attacks appear to show no signs of 

dying.  Decades later Galligan described Labor reconciliation with federalism to be 

partial and ambivalent; in fact, with or without Labor, he predicts that "so long as 

Australia has a federal system there will probably be critics calling for its abolition" 

(Galligan 1995: 61, 92, 122).  A quarter-century after the Keynesian era, there remain 

prominent calls for the abolition of state governments (e.g. Hall 1998), with Glyn Davis 

(1996: 14) describing such calls as not just strong but "likely to get stronger."  In 2001 a 

pilot study showed 31% of Queensland adults to favour removing one tier of 

government, namely the states, the largest group within a total of 74% who believed the 

national territorial structure would or should change one way or another (Brown 2002a).  

We have no comprehensive explanation for why such calls remain so persistent – the 
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mystery is deepened by the fact they rarely seem theoretically profound, historically 

well informed or politically realistic (Galligan 1988: 291; Irving 1999a: v; Saunders 

2001: 133).  Compared with other federal systems, the persistence of such a deep 

constitutional schism is clearly unusual (e.g. Russell 1989: 69). 

This problem also reveals deeper ones relevant to our current lack of explanation.  Are 

20th century attacks on federalism really explained primarily by leftist, centralist 

political ideas?  The current orthodoxy has noted, but not dealt with evidence of 

considerable ideological breadth among perceived anti-federalists – including Liberal 

figures such as Ian Macphee (1994a; 1994b) and capitalists of the Business Council of 

Australia (1991; cf Galligan 1995: 61, 198).  Similarly, the orthodoxy does not deal 

with non-Labor attacks earlier in the century, such as the 1917 "plea for unification" by 

Country Party founder Earl Page, denouncing Australia's "bastard constitution" even 

before this became fashionable in the Labor party (Page 1917; 1963: 45).  Page's assault 

was not leftist and clearly sought at least as much decentralisation as centralisation, in 

the form of new "provinces… big enough to attack national schemes in a large way, but 

small enough for every legislator to be thoroughly conversant with every portion of the 

area."  In fact, both Page and Labor took their alternative territorial ideas from an 

existing debate in which the reputed qualities of 'unification' seemed to transcend the 

early left-right divide in national politics.  The first 'homegrown' map of an alternative, 

post-colonial Australian territorial structure apparently surfaced in 1913, drawn by 

neither Labor nor the Country party but a more eclectic group of Victorian-era 

nationalists (Figure 3; Winckel 2000: 30). 

The lack of contemporary explanation continues even further back before the age of 

Labor let alone Keynes, to a lack of explanation about where such faith in a non-federal 

alternative might have originated.  In addition to presenting unitary ideas as leftist and 

centralist, current orthodoxy tends to present them as reactions to federalism, only 

relevant since Federation itself (e.g. Davis 1987: 21; Galligan 1988: 291; Craven 1992a: 

67-8).  Indeed, at the close of the 20th century one sympathiser seemed to believe that 

popular ideas of state abolition were entirely recent (Jungwirth 2001: 135).  In fact ideas 

of a nation without federal states date back well into the colonial period.  'Unification'  
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Figure 3. The provinces and territories of a unitary Australia 
John Boyd Steel, 1905-1913 

 

Source: J. B. Steel's 'Young Australia National Party'; Church (1913: 191), Winckel (2000: 30). 

represented a sufficiently logical formula to be endorsed in detail in the 1894 plan of 

NSW premier George Dibbs (again, a capitalist rather than Labor man: see Crisp 1990: 

68ff; Irving 1999a: 45-6, 356, 430; Botsman 2000).  As early as 1879, Henry Parkes had 

assumed that British unity was the right template for union, with separate jurisdictions 

amalgamated under one legislature (Crisp 1990: 49ff).  Even if Dibbs' or Parkes' 

original ideas are dismissed as maverick or driven by short-term expedients, they reveal 

a body of ideas not explicable solely by 20th century economics and party-politics.  Nor 

is it necessarily safe to assume they were marginal to the theory or politics of 

Federation. 
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We increasingly accept that in addition to the leadership of federal founders, popular 

political demand for unity must have been strong to force independent colonial 

legislatures to surrender any autonomy (Macintyre 1999a: 136; Hirst 2000).  That this 

strength of view drew not just on federalism, but on the British template of unity based 

on territorial union of England, Scotland, Ireland and Wales, is made all the more likely 

by the public use of British precedent by a wider range of unionists than simply Dibbs 

or Parkes.  For example, after editing the first official draft Constitution, Queensland 

premier Samuel Griffith publicly described the goal of union as "unification", a means 

of overcoming colonial divisions that were mostly "imaginary lines" (Griffith 1891: 72).  

Western Australia's John Forrest argued Australia met the conditions for British-style 

unity so well there was simply no further need for "imaginary lines drawn on a map, 

which in a great many instances are drawn haphazard" (1896, quoted de Garis 1999: 

294).  Popular cartoons depicted the "happy federal family" not preserving but "clearing 

away" colonial boundaries (Quiz 1900).  This public political logic, as opposed to that 

with which the constitutional text was negotiated, emphasises the need for a better 

account of the non-federal elements of Australia's national rationale. 

At present, the classification of 'unitary' ideas as products of 20th century politics denies 

the possibility these might be intricately entwined with Australian federalism, rather 

than solely or always antithetical to it.  At best we recognise federal and unitary 

traditions as coexisting in only some elements of national structure, such as the "dual 

constitutional culture" built into the design of parliamentary and executive institutions 

(Galligan 1995: 46-51).  Given the superiority of British political precedent was rarely 

subject to question in the late 19th century (Kingston 1993: 57-9), and unitary 

nationhood represented the British norm, Australia's assumption of a federal territorial 

structure requires a more fundamental explanation than provided thus far.  At least 

twice previously, unitary precedent had won out in formative Australian constitutional 

design: in 1850, when the House of Lords struck down official British plans for an 

Australian federation as a "rash and perilous innovation" (McMinn 1979: 46-7; see also 

Irving 1999b: 2; 1999a: 3-4, 24, 357-8); and between 1853 and 1856 when Australian 

legislators’ plans for responsible government clung so closely to perceived British 

unitary principle that they largely forgot local government, producing constitutions 

more centralised than Britain's itself (McNaughtan 1955: 109; Larcombe 1961: 33-5, 

49, 94; Bowman 1983: 166-8, 182; Finn 1987: 2-3, 14, 118).  In territorial as well as 
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ideological terms, Australian constitutionalism requires a significantly deeper 

understanding of how unitary and federal ideas were reconciled, if indeed they ever 

have been. 

 
Federalism on federalism: the quest for new states and colonies 

The second limit of current orthodoxy is its failure to adequately explain not only 

unitary attacks on Australian federalism, but attacks from within federal theory itself.  

In further contrast to the stereotype of a 'settled' territorial logic, Australian federalism 

has been assaulted just as vigorously by those who would create more states as by those 

who would abolish them.  Regionally-based new state movements are no strangers to 

20th century Australian history, with particular profile in NSW and Queensland (Ellis 

1933; Neale 1950; Kidd 1974; Belshaw 1982).  Earl Page may have denounced 

federalism in 1917, but over his 42-year parliamentary career, his Country Party was 

clearly better known for advocating new federal territories and states (Page 1963: 382-

3; Graham 1966; Ward 1985: 207).  If not unification, Page argued, Australia should 

pursue political decentralisation on 'the American plan', with a program of ongoing 

'subdivision' such as undertaken post-federation by the United States and Canada.  

Page's New England region became a legendary backbone of such movements, but it 

has been by no means alone, with new state activism recording a very broad geographic 

pattern across Australia (Figure 4). 

The new state movements' centrality to Australia's territorial story is demonstrated by 

their impact on the 1901 Constitution itself.  Chapter VI is devoted entirely to territorial 

change, a fact linked directly to these movements' existence during the 1890s campaign 

for nationhood (Parkes 1892: 580-613; Bolton & Waterson 1999; de Garis 1999; Irving 

1999b: 141-2, 191, 197; Brown 2001c).  Further, until the 1960s, constitutional 

scholarship remembered the provisions as being inserted not just for minor 

contingencies, but in order to effect a substantial territorial evolution (Wood 1933: 232-

3; Nicholas 1951; 1952b: 95ff). According to Geoffrey Blainey, the failure to use the 

new state provisions is not a sign of territorial consensus, but rather represents a major 

unsolved problem of constitutional history: 

In at least one sense, federalism has failed. ...  The sad fact is that the newest state in 
Australia is Queensland, created more than 140 years ago.  Australia has created no 
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new state since 1859: the United States in contrast has created close to 20.  For a 
land of this size we do not have enough states (Blainey 2000; 2001). 

 

Figure 4.  Proposed new states of Australia 1850s-1960s, Victor Prescott 

 

Source: Prescott (1987). 

Our orthodox territorial story provides no explanation of why Australia has not 

generated more states.  Absent recent renewal of the history of Federation itself, 

constitutional scholarship since the 1960s has largely ignored the origins and 

significance of these movements, and often their very existence.  For example, Rufus 

Davis' groundbreaking Government of the Australian States (1960) was reviewed as 

oddly giving new state movements "only one incidental mention" (Rydon 1960).  

Geoffrey Sawer omitted any reference to Australia's machinery for territorial change in 

his comparative analysis, even when describing the same machinery in other federal 
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constitutions (Sawer 1969: 18, 40-1, 87, 131).  Country Party agitators were vital 

factors in the establishment of both of Australia's major pre-1970 constitutional reform 

processes, the 1927-29 Peden royal commission and 1957-59 Joint Committee, and yet 

Galligan (1995: 122) describes 20th century reform as driven entirely by "progressives 

and Laborites dedicated to centralised government and majoritarian democracy."  In 

1890 the new state provisions had their drafting origins in the Melbourne federation 

conference, yet the scholarship marking its centenary did not even accurately recall 

what Chapter VI contained (see Craven 1992a: 53). 

The orthodox silence on these 20th century movements poses a significant problem for 

our territorial story.  Employing accepted international definitions, we often define our 

federal system as "a union of separate and semi-autonomous regional parts... a political 

system in which the power to make laws is divided between a central legislature and 

regional legislatures" (Irving 1999a: v, xix; similarly Sawer 1969: 1; Holmes & 

Sharman 1977: 10; Harman 1992: 336).  However, Australia's new state movements 

tend to suggest two federal theories each with a different definition of the nation's 

'regional parts.'  The orthodox scholarship presents a federation defined by "state-

regional" units (Holmes & Sharman 1977: 34-101, 172-80), since the colonies were the 

pre-existing "territorial groups (communities, states, nations, regions, etc)" that joined 

in the 1901 federal association (Davis 1978: 208; see also Galligan 1986: 245-55; 

Sharman 1987: 42-3; Gerritsen 1988: 148-150; Hodgins et al. 1989a: 49, 50).  In more 

common popular and policy usage, however, Australia is usually defined as having 

many more than six 'regional parts', not on the colonial configuration but as political 

communities at a scale within and sometimes across state boundaries (Brown 2001d; 

see e.g. Holmes & Sharman 1977: 86, 129; Harris 1978: 136-7; Jolly 1987: 126; 

Bowman & Healy 1988: 194; Bennett 1992: 148; Pritchard & McManus 2000; 

Commonwealth 2001; 2002a: 176-7).  More consistent with the latter form of 

regionalism, new state movements have actively sought a different reconciliation 

between a more 'organic' version of Australia's regions and the 'synthetic' ones defined 
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by present federal institutions.1  Perhaps because it has not yet dealt comprehensively 

with these movements' presence, contemporary scholarship is yet to deal with this 

definitional conflict. 

Again, these problems are not confined to the 20th century phase of the story.  'New 

state' challenges to what became a federal territorial logic already had deep roots in 

Australia's constitutional foundations.  Figure 4, Prescott's map of new state 

movements, depicts five agitations for territorial change not just from the federation and 

post-federation period, but going back to the 1860s: New England, Riverina, the 

Victorian-South Australian 'Princeland', and Central and North Queensland.  In other 

words, several parts of late 19th century Anglo-Australia had been appealing for the pre-

federation version of new states – colonial 'separation' – from their earliest days.  

Unrelated to the republican notion of separation as an exit from the British monarchy or 

empire (e.g. McKenna 1996), territorial independence within the Anglo-Australian 

colonial group was a pervasive and positive idea.  However, current orthodoxy neither 

comprehensively notices nor explains these movements, classing them as mere 

"localised and parochial responses to state boundary grievances" (Holmes 1986), part of 

a tradition of rural disillusionment with capital cities.  Indeed, later scholarship often 

quite wrongly reads them as purely negative, lumping them with the 'secessionist' 

complaints pursued by Western Australia in the Great Depression (Fletcher 1998: 38), 

when even if related, they were qualitatively very different. 

In fact, as Jean Holmes observed about the late 19th century separation movements, their 

ubiquity alone has long demanded a better explanation.  An obvious one is suggested by 

the orthodox 'federal story' itself, but seems to have been overlooked specifically 

because it clashes with the stereotype of Australian territory as already 'settled'.  

Although we lack an account of movements for territorial change since the 1850s, we 

tend to celebrate identical movements in and before the 1850s as struggles of "great 

                                                 

1 ‘Region’ is used throughout the thesis as this subnational as opposed to transnational concept, in 
Australia usually defined sociologically and politically at a spatial scale between ‘local’ and ‘state’.  The 
following remains a pervasive standard definition, although conspicuously it conflates the organic and 
synthetic distinction: “A region is a homogenous area with physical and cultural characteristics distinct 
from those of neighboring areas.  As a part of a national domain a region is sufficiently unified to have a 
consciousness of its customs and ideals and thus possess a sense of identity distinct from the rest of the 
country.  The term ‘regionalism’ properly represents the regional idea in action as an ideology, as a social 
movement, or as the theoretical basis for regional planning; it is also applied to the scientific task of 
delimiting and analyzing regions as entities lacking formal boundaries” (Vance 1968). 
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constitutional significance", especially the successful separation campaigns of Port 

Phillip (1836-1851) and Moreton Bay (1846-1859)(Melbourne 1963: v).  As Figure 1 

showed, no less than four of the six colonies "broke from the mother colony" in this 

way (Irving 1999b: 2).  Current orthodoxy even directly stresses these early movements' 

importance for their consistency with federalism, describing them as demonstrating 

"diversity in unity" as "the pattern of Australian government from its earliest 

settlement" (Holmes & Sharman 1977: 12-4).  If early movements for territorial change 

were so important, however, why do we ascribe no such importance to later ones?  

Surely the presence of continued movements for change is of vital significance to 

federalism, even if it means revisiting assumptions that the territorial formula has been 

settled ever since the arrival of responsible government. 

 
The original colonial territorial logic 

The third and final problem of the conventional story lies in its earliest phases.  By 

definition, the manner in which Australia was subdivided into its six colonies is 

fundamental to its constitutional structure, because even though their particular powers 

and roles may have changed, these jurisdictions have retained a continuous role as the 

base units of government.  The problem arises in the fact that, although contemporary 

constitutional orthodoxy suggests no less than three explanations of the original 

configuration's continuing logic, none of these provide a fully satisfactory account. 

The first explanation derives from the historical lesson already noted, that Australia's 

subdivision satisfied a political demand for decentralisation that could only be met by 

territorial separation.  British authorities having founded six major colonial settlements, 

"a single hierarchical governing structure, suitable for the early prison administrations 

and Crown control of land settlement, was quickly found to be quite unsuited" to 

Australian geography, leading naturally to fragmentation of "sovereign political 

authority… between six regional centres" (Holmes & Sharman 1977: 12-14; also 

Sharman 1987: 42-3).  Indeed, according to Holmes and Sharman, the "movement away 

from a centralised and tightly organised society of administrative officers towards 

freedom and decentralisation" was so strong that a single centralised system was simply 

"unacceptable" to Australians by the time of responsible government.  Thus, 
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consistently with the later inheritance of federalism, the pattern of separate territories 

was born of the organic authority of 'bottom up' political experience. 

The problem with this explanation is not simply that it ignores later identical demands, 

but that it represents political history in reverse.  It prioritises those events that support 

the later federal story, extrapolating them across all the early separations, when even 

basic chronology indicates this to be problematic.  Three of the new territories (Van 

Diemen's Land, Western Australia and South Australia) were allocated in the 1820s-

30s, substantially before the assertion of demands for responsible government with 

which the federal story associates them.  Indeed, Western and South Australia were 

only settled after their territories were allocated, and could not have been based on 

political demands arising from in situ political experience.  Even when responsible 

government was demanded, the centralised nature of the first 'homegrown' constitutions 

is inconsistent with the assumption of a movement to territorial decentralisation.  Only 

the Port Phillip and Moreton Bay separation struggles fully support the story, and these 

came late, taking decades to resolve – not clear evidence of a territorial consensus. 

The second explanation escapes these problematic details by posing an even more 

general account of the early jurisdictions.  It presents them as simply determined by 

economic and environmental conditions – as neither more nor less than the legal 

catchments of the "six metropolitan centres which formed the natural foci of economic 

development around the habitable perimeter of an arid continent" (Sawer 1969: 41).  On 

this account, political identity was of lesser importance, because the territorial pattern 

was determined by the good luck or design with which six major settlements grew to 

require and control six corresponding territories. 

The problem with this explanation, however, is that it is economic history in reverse.  

The six hubs did not emerge 'naturally', nor reflected any British "grand design" 

(Statham 1989: 8), but established their dominance through what economic geography 

has called the "geographic momentum" of "the proclaimed impulse" – the decision of 

authorities that a specific site was to be an official centre, in some cases without 

knowing of what (Bird 1965: 298-9; see also Statham 1989: 28, 31; Macintyre 1999a: 

109).  Even Sydney was sited largely by chance, Botany Bay being in a suitable general 

location for a British strategic post, convict outlet and possible east Asian trading route, 

but its specific site flowing from the fact it was one of only four points, and the sole 
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temperate one, at which James Cook and Joseph Banks happened to land (Martin 1989: 

46).  Once established, each centre used its political leverage to augment its own control 

over associated territory, often against locational disadvantages and at the expense of 

other would-be centres.  This was not a 'natural' but a political process, which helps 

explain the persistence of the divisions once established, but reveals nothing about how 

the number, siting or territorial needs of 'proclaimed' settlements were decided. 

The third explanation acknowledges that irrespective of political demands or economic 

possibilities, the allocations of territory were official British decisions, reflecting a 'top 

down' policy wisdom of their own.  These decisions involved a "parcelling up of the 

continent", a "devolution" of government even if only by default (Macintyre 1999a: 97).  

The orthodox story tends to avoid the question of official British logic, however, 

because it sits uncomfortably with the desire for these jurisdictions to have their own 

'bottom up' legitimacy.  The question of British logic quickly makes the debate tortuous, 

because whatever their plan, in practice British authorities had little or no actual 

territorial information.  Modern geographers remind us that "with few exceptions", 

these territories were laid out with only lines of longitude and latitude as boundaries: 

"straight lines on a map, disregarding physical features in the landscape" (Walmsley & 

Sorensen 1993: 24).  To many contemporary federalists' despair, this fact often leads to 

familiar anti-federal rhetoric.  In the 1920s, three Royal Commissioners denounced the 

divisions as "not planned in accordance with any principle"; "mere historic accidents" 

that "are not natural" (Peden et al. 1929: 247); any boundaries thus "arranged at 

Whitehall" (Whitlam 1971: 11) or "determined arbitrarily in London" (Chapman & 

Wood 1984: 169-70) are routinely presumed to be inadequate for modern needs. 

Of course, this rhetoric calls up a stereotype, a reaction to the equally inaccurate 

stereotype of the original divisions as inherently 'rational'.  Not all state boundaries 

follow cadastral lines; some follow natural features.  Not all were drawn without local 

political input; political debate over at least some colonial separations can be presumed 

to have included boundary debates.  Even so, the search for an original logic remains 

elusive.  Galligan, for example, avoids it altogether, finding the British approach 

irrelevant – even if the divisions had no original legitimacy, their self-perpetuating 

character is such that they have it now.  By contrast, Rufus Davis regards the legitimacy 

of the original approach to be important, and vigorously rejects the stereotype of 

'Whitehall blindness' as a "myth that mocks the historical facts": 
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Such accounts and research that exist do not sustain the vision of either unnatural, 
unreasonable, or accidental boundary procedures, nor do they suggest that the 
Whitehall boundary mappers were either ignorant or indifferent to the 
representations of the colonial surveyors or colonial politics.  What one finds, if one 
looks, is that the interstate boundaries in Australia were drawn not in accordance 
with whim but in accordance with conventional criteria of boundary design that have 
not changed to this day (Davis 1987: 22-3). 

Davis shares the underlying desire of his critics that 'good' political boundaries should 

enjoy at least some original logic or authority.  However, his attempt to defend this 

claimed 'top down' wisdom ultimately fails, in two ways.  First, it is not actually 

supported by any specific historical evidence.  Second, even if it were, Davis achieves 

the reverse of his intent when he claims the colonial criteria would hold good in the 

present day.  In 2002, even prime minister John Howard found it plain that if Australia 

was "starting over" it would not have the same territorial structure (quoted Hassan 

2002).  He is supported by even minimalist suggestions from political geographers (e.g. 

Prescott 2000).  To make matters worse, Davis appears to base his assessment on a 

belief that the British colonial boundaries were marked simply the same way that 

"demarcation of nation-state boundaries" was occurring throughout the empire.  Even if 

there was evidence that the original colonies were conceived as future 'nation-states', the 

fact none ever became one only tends to deepen the confusion. 

At base, perhaps, our orthodox territorial story tells us three things.  First, our original 

constitutional divisions were based on a mixture of territorial logics, but we no longer 

remember what the mix was.  Second, Australians have experienced a range of debates 

about their territorial frameworks, but particularly recently we are not very good at 

noticing their contours nor reconciling them in constitutional theory.  Third, today we 

are a federal country with states that are well-entrenched, but whose legitimacy rests on 

faith that it is better that Australia happened to be divided into six than if it had stayed 

under simply one or two administrations.  If this is all we can safely say, we have strong 

reason to revisit a territorial history that is clearly far more interesting, as well as of 

ongoing importance to present constitutional debate. 
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1.3.  The return of territory to Australian constitutionalism 

Theoretical approaches 

The problems of the orthodox story show that a comprehensive understanding of 

territory in Australian constitutionalism must start at the very beginning.  Further, if the 

above problems have a common feature, it appears to be the difficulty experienced by 

constitutional law and political science in grappling with the complexities of Australian 

political history.  To resolve this difficulty, this thesis looks to a range of overlapping 

fields, in all of which domestic political history is important: constitutional history, 

political geography, 'law and geography', traditional political history, regional history, 

and the fledgling search for Australian political theory. 

Constitutional history, as defined by McMinn (1979: v), involves the interpretation of 

the structure, working and evolution of major organs of government over time, with 

reference "not only to legal or constitutional form, nor political theory, but the political 

and social conditions that form their context and determine their path."  In its recent 

focus on the Centenary of Federation, Australian constitutional history has exploded in 

breadth and depth (e.g. Irving 1999a; 1999b), and is already challenging some territorial 

assumptions.  However, while the new story of territory is in many ways a 

constitutional one, 'territory' is too flexible and pervasive a concept to be regarded as a 

simple 'organ of government'.  Even a limited Australian-English definition of territory 

("the land or waters belonging to or under the jurisdiction of a state, sovereign etc": 

Concise Macquarie, 1982) barely opens the door.  We associate 'territory' not just with 

institutions but a wide variety of geophysical assertions of political identity and control.  

Territory is our word for almost any combination of power and space. 

Within Australia, the field currently offering most directly to meet this challenge is 

political geography.  Already some of the political science reviewed above (e.g. Davis 

1987) makes claims on this field, while as we have seen its recent Australian leader, 

Prescott, is one of few to recall a wider story (Figure 4).  Internationally the "very 

ubiquity and fundamentality" of territory to politics has recently been blamed for its 

surprising neglect by the social sciences (Keating 1998: 1-3; also Glassner 1993: 10-

15).  However, political geography is a broad field spanning any and all 

"interrelationships between politics and the physical environment", of which only one 

focus becomes the pattern of subnational constitutional features like "first order civil 
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divisions" – states, provinces and länder in federal countries, or counties, districts and 

départments in unitary ones (Glassner 1993: 4, 143).  Australia's earliest titled 'political 

geography' had a direct constitutional focus (e.g. Griffith 1891), but more recently, 

Australian political geography has attended more to the geographies of electoral politics 

and international relations (e.g. Prescott 1972; Bean 1991; Bennett 1992: 174-8; Goot & 

Watson 2001).  Political geography is a field lying more usually between the last 

election and the approaching one, but we are specifically seeking a 'constitutional 

geography'. 

'Law and geography' is a more recent international field, going more fundamentally to 

the power relationships defined by 'jurisdiction' in modern society.  For example, of the 

social sciences it has been the first to identify the fundamental struggle between 

constructions of jurisdictions as "organic/authentic" versus "synthetic/convenient" (Ford 

2001: 204-8), a technique now recognised as vital to the distinction between 

'regionalism' and 'regionalisation' in Australia.  Born of critical legal studies and making 

claims to postmodernism, law and geography is a trans-Atlantic project, drawing on the 

call by Foucault noted at the outset of this chapter – for a reconstruction of power-space 

relationships from the "great strategies of geopolitics to the little tactics of the habitat" 

(Foucault 1980: 149; quoted Blomley 1994: 44; Ford 2001: 213).  Within limits, my 

telling of the Australian story employs some of these deconstructive techniques albeit 

without the often negative (and therefore quite non-Foucauldian) assumptions of 'law 

and geography' about spatial abuses of power.  This literature has great utility, 

nevertheless, in affirming how easily the "territorialism" implicit in governmental 

authority can make "legal relationships and legally enforced social divisions appear to 

be natural, like topographical variations and features of a primordial landscape", rather 

than socially constructed, constituted and tolerated like any other (Ford 2001: 153). 

Back in Australia, in fact, the reopening of territorial questions in modern political 

history is not reliant on some major new imported 'ism'.  As we saw earlier, on a range 

of fundamental territorial issues Australian political history is already rewriting itself. 

At times, new approaches to Australian history have drawn directly on postmodernist 

ideas (e.g. Carter's Road to Botany Bay, 1987), but social and cultural change have also 

carried a more diffuse attack on the overgeneralised versions of Australian history 

informing most political science and constitutional law.  The problem of modern 

history, we know, is its tendency to look into the past only for those things that seem to 
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fit one or other view of the present.  It is no longer radical to observe that no story is 

ever more than the product of its contemporary retelling (Macintyre 1999: 3).  The 

addition of the first indigenous phase of the story, and the deletion of its original fifth 

phase implicitly challenge the 'triumphalist' meta-narrative shaping many assumptions.  

The 'federal story' of territory itself sought to rectify a previous centralist view of 

Australian political history, attacking its construction of a homogeneous Australian 

nationalism at the expense of political differences between individual ex-colonial states 

(e.g. Murphy 1978; 1990: 1; cf Bolton & Waterson 1999: 94).  However, as McCarty 

assumed when this rectification was gathering steam, to widen the frame of reference 

only to state polities hardly went far beyond the meta-narrative.  McCarty's call for 

'Australian regional history' suggested a multiplicity of spatial and social frames: 

The present way of writing Australian history is strongly biased by the idea of 
Australian history as a progress towards nationhood.  Our history is read 
backwards, so that only those events or regions that appear to contribute to the 
progress of the future nation are taken account of.  In this teleological process, 
various regions, industries, communities, social values and ideas, fall neglected 
by the wayside in the course of a forced march whose tempo, or time-scale, is 
determined by the national chronology…. It is unfair… to criticise our present 
collection of general texts… for their failure to take account of recent work on 
topics such as urban and regional history, and the history of Aborigines, women 
and religion… [but] when it comes to the fundamentals of historical method, 
the general histories… are not capable of simply absorbing the new work.  
Regional history… has the potential to fracture beyond repair the assumptions 
in the general histories (McCarty 1978: 104). 

The same can be said of the general political texts defining the national territorial story 

today.  However, even before McCarty's call, 'regional history' was on an upswing, 

using traditional historical methods but documenting politics at finer scales.  The result 

is a body of published evidence about territory that, when the landscape of present 

constitutional scholarship was invented in the 1960s-1970s, either had not been 

assembled or simply did not exist.  For example, although new state movements already 

had a general if minor place in past politics, it has taken work such as Christine Doran's 

(1981) study of the 1880s-1890s Townsville separation movement to demonstrate their 

enduring significance for regional, state and national politics. 

The task undertaken here, of a more complete territorial story, often requires little more 

than a new reconciliation of the disparate elements of this regional history.  At the same 

time, the cumulative result is significant.  It is a lesser but related task to that of 



 23

rewriting Australia's cultural frontier after decades of confidence that it didn't have one 

(Hartwell 1955: 95; cf Greenway 1972: 121-40, Reynolds 1981).  Regional history is 

naturally calibrated to detect new patterns in European concepts of territory, and thus 

picks up another range of frontier stories.  It results in a different picture perhaps similar 

to that presented to American history when F. J. Turner's Frontier (1920) confronted 

assumptions that "nothing of importance had ever happened west of the Appalachians" 

(Harper 1963: 420).  In the 1960s-1970s, Australia's current constitutional story 

attacked assumptions that nothing of importance had ever happened outside Canberra.  

In addition to that assumption, regional history attacks the assumption that nothing of 

importance happens outside federalism in its present configuration. 

Finally, while a new territorial story will traverse all these fields, its challenge is eased 

by the dynamic state of political theory.  Even primary adherents to the conventional 

'federal story' recognise that the interrelationship between Australian theory and 

territory is an open field.  Christine Fletcher (1991) regarded political discussion as only 

just approaching the stage where the focus on "majoritarian" political systems had 

receded enough to allow full exploration of federalism's potential.  Galligan's 

interrogation of federal theory (1995: 9) struggled against an admitted background of 

"schizophrenic" Australian recognition of federal values.  In constitutional law, our 

'pragmatic' or 'utilitarian' approach to theory has been blamed for a "click go the shears" 

approach to constitutional design, typified by the importation of precedents "shorn" of 

historical context and a consequently forgetful or "undertheorised" constitutional 

experience (Williams 1999; 2001b).  Our patchy recollections of political history and 

ideas can be traced to our self-image of Australian political thought as "at best… 

derivative, at worst non-existent", a cycle that sustains this forgetfulness by 

discouraging the idea that theory even exists (Patapan 2003: 1).  In this thesis, the 

fundamentality of territory to our political systems makes it a powerful place to go 

hunting for forgotten ideas, not only to rebuild recollections of past institutional 

choices, but to uncover political traditions we may not have understood ourselves to 

possess. 
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The thesis stated 

In its retelling of territory's treatment in Anglo-Australian constitutional history, this 

thesis makes two major claims.  First, we have come to see our history of territory 

through too narrow a window, based on a particular oppositional relationship between 

'federal' and 'unitary' concepts that is overdue to be discarded.  This conceptual window 

appears to be the main reason for our recent amnesia about major elements of 

Australian territorial politics, limiting our understanding of our own political history. 

Second, once we look beyond our stereotypical federal-unitary divide, we find that 

Australian territorial history is the product of a wider range and different sequence of 

conceptual 'actors'.  Australia's territorial history is unresolved because it is driven not 

by two, but by three main themes of ideas, none of which have previously been 

accurately identified in Australian theory: decentralist or Franklinesque federalism, 

decentralised unitary notions of British nationhood, and de facto centralised 

approaches.  Federal and unitary theories play a key role in all, but have richer 

meanings, a more dynamic relationship and more important implications than so far 

realised. 

The first of these claims is already part justified in the previous section.  In seeking a 

reason why our conventional 'federal story' provides only glimpses of a complex 

history, we find not only a general gap between political science and history, but a more 

specific problem.  Each time that late 20th century scholarship seems at a loss to account 

for key parts of the story, they seem to be ones that do not fit with a 'federal-unitary 

divide' as the primary line of fracture in constitutional politics.  When the orthodox 

story fails to recognise advocacy of a 'unitary' system as a path to 'decentralisation', or 

federalists who attack the existing federation as 'centralised', it seems to be because both 

behaviours defy a single assumption – that federal systems are more decentralised than 

unitary ones and, conversely, any unitary system has to be more centralised than the 

present federation.  On one hand, this broad distinction is familiar internationally and 

clearly intrinsic to the Australian story.  However, the assumption that 'federal' and 

'unitary' forms of government stand strictly in opposition, or contest, has reduced the 

definition of both to a defensive, circular exercise: 

Federalism… is understood as a system of government in which power 
constitutionally is decentralised, as an alternative to unitary government 
(Saunders 2001: 130). 
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The fundamental purpose of having a federal system is to divide power 
amongst the constituent governments and contain the spread of centralisation…  
The anti-federal model, and one common in unitary systems of government, 
such as Britain, is that centralised planning takes place through an unresponsive 
hierarchical organisation rather than through non-centralised networks of a 
matrix-style processes [sic] which characterise the federal form of 'national' 
decision-making.  Without federalism, there would be one central parliament in 
Canberra (Fletcher 1998: 36, citing Elazar 1997). 

The States bring government closer to Australian citizens than a unitary system 
would; abolitionist scenarios are for idle speculators (Galligan 1995: 253). 

Australia's full territorial story will reveal such definitions to be poor reflections of 

Australian federal and unitary ideas, but also, at the outset, such heavy reliance on the 

presumed opposition is now out of step with international literature.  Earlier, we noted 

standard contemporary definitions of federalism, with reference to the distinctive 

constitutional relationships between levels (or spheres) of government in federal 

countries.  These definitions focus positively on the foedus (Latin: treaty, agreement or 

compact) or fidere (trust) with which separate political communities divide and share 

their power using federal constitutions (Riker 1975: 99; Holmes and Sharman 1977: 21; 

Walter and Huebsch 1978; Davis 1978; Kidd 1957; Harman 1992: 337).  On these 

analyses, the key difference between federal and unitary systems is not centralisation 

per se, but constitutional form – only in federations do the subnational units have the 

protection of a written constitution.  Even Galligan (1995: 32) more usually follows this 

definition, seeking to explain Australian federalism on its merits rather than by 

reference to imagined alternatives.  Similarly a close reading of Elazar’s (1997) 

suggestions about three models of the origin of nation-states – hierarchic, organic and 

covenantal – does not actually support the definition of Australian federalism as 

inherently non-centralised in the manner claimed by Fletcher above.  As we will see, 

problems with the centralised state of Australian federalism are somewhat legendary. 

The pervasive Australian assumption, that no unitary system could realistically offer a 

less centralised territorial formula than the current federation, provides a key indicator 

of the conflicted state of Australian thinking.  It continues to fight the same 'bogey' 

(Brown 2001: 54) of the association between unitary ideas and centralised Keynesian 

national planning and regulation that the same literature usually claims to have 

defeated.  Internationally, most political science literature has significantly moved on.  

For example, Paddison (Figure 5) reminds us that such oppositions are merely the 
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products of the conceptual continua drawn to define them.  Even if the formal legal 

structure of federal and unitary systems is likely to mean that the latter have more 

integrated constitutions, both forms involve a high level of unity when placed on a 

wider spectrum of options.  Even more importantly, William Riker (Figure 6) 

demonstrates that formal constitutional style is not, in itself, a determinant of any given 

political system's level of centralisation.  His representation accords with international 

observations, for at least two decades, that the unitary-federal distinction has never 

necessarily been a reliable  

 

Figure 5. Paddison's constitutional centralisation continuum 
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Source: Based on Paddison (1983: 39), Drummond (1999: 11). 

 

Figure 6. Riker's constitutional centralisation continuum 
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guide to the 'mobilisational orientation' of a particular system in practice.  As King 

(1982: 21-3, 75, 134-9) observes, "a system commonly called 'unitary', like the British 
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empire, might be less centralised in various respects than a system, like the American 

(at specified points in time), which is commonly labelled 'federal'."  While recognising a 

"strong relationship between federalism and decentralisation and between unitarism and 

centralisation", Lijphart points out the link is not "axiomatic", and singles out the 

"relatively centralised Australian federation" as more centralised than the decentralised 

unitary countries of Sweden, Norway, Finland, Denmark and Japan (Lijphart 1984: 169-

79; see Glassner 1993: 143; Drummond 1999: 10-11). 

Unitary systems are defined by the fact that there is no ultimate constitutional boundary 

to the legislative authority of the national legislature.  However, contrary to Australian 

assumptions as typified above, this does not mean that both political power and 

administrative capacity are not decentralised to a range of subnational institutions (e.g. 

Elazar 1997: 245).  Nor does the theoretical supremacy of unitary national parliaments 

mean that other subconstitutional, non-constitutional, cultural or administrative 

traditions do not work as alternative long-term offsets to potential centralisation.  

However, these facts were somehow written out of Australian constitutional scholarship 

in the early-mid 20th century.  A more detailed, critical history of territorial ideas in 

Australia will show that it was not always so, and is increasingly not so again. 

 

Structure of the thesis 

This thesis' second claim is that, once we look beyond our stereotype of the federal-

unitary divide, Australian territorial history should be reconceived as the product of a 

wider range and different sequence of conceptual 'actors'.  Rather than being fought out 

as a contest between centralised unitary and decentralised federal ideas, Australian 

constitutional choices have moved between all four conceptual alternatives: 

decentralised and centralised notions of federation; and centralised and decentralised 

notions of a unitary state.  These concepts have emerged historically in different forms, 

in a different sequence and with different consequences to those we customarily 

assume, with richer meanings and more dynamic relationships. 

In Australian experience, I argue that three comparatively unique and not previously 

accurately identified bodies of territorial principle have arisen from these alternatives: 
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• Decentralist or 'Franklinesque' federalism.  Probably the first of this type ever 

established in the world, decentralist federalism is responsible for a substantial 

portion of Australia's territorial structure, but more recently has gone unrecognised 

and under-utilised in our constitutional experience, and is quite different to 

Australian federalism as we currently know it. 

• Decentralised unitary notions of British nationhood.  Born of a series of attempts to 

construct the 'ultimate' modern nation, ideas of a decentralised unitary system were 

the second to be introduced by British colonial authorities, were central to 

Federation and remain fundamental to Australian politics.  They are also 

surprisingly consistent with decentralist federalism, but like it remain under-

recognised and unutilised in actual constitutional experience. 

• De facto centralised constitutional approaches.  A unique body of territorial ideas, 

Australian de facto centralised approaches straddle the federal-unitary divide and 

have dominated constitutional experience.  Having first developed through practice 

rather than theory, as a centralised copy of British precedent, Australia's version of 

unitary institutions proved consistent with 'limited' or 'classic' federal ideas, and was 

implicit in the nation-making process, but only from the 1930s became 

institutionalised in Australia's present 'double centralist' federalism.2 

Using the tools of constitutional and political history outlined earlier, the thesis presents 

these ideas in sequence of arrival and evolution.  Chapter 2 analyses the period from the 

British decision to 'civilianise' its Australian possessions, after the Napoleonic Wars 

(1815), to the period of the first NSW representative legislature (1843-1846).  It 

challenges the conventional story from the outset, finding that the first British colonial 

strategy was not a doomed attempt to manage Australia as a single jurisdiction, but from 

the outset as multiple ones consistent with America's impressive federal system.  Also 

escaping later analysis is the fact that this was not just any idea of federalism.  In both 

                                                 

2 This classification draws on my collaboration with Mark Drummond, whose work on centralisation 
"exposes Australia as by the far most centralised First World federation, and also the most centralised 
First World democracy", with its "highly centralised mainland states further underlin[ing] Australia's 
unique 'duplicated centralism'" (Drummond 2002: 43).  In the trifold model suggested by Elazar (1997: 
240), double centralism can also be interpreted as a hybrid between an "organic" model of the state 
(founded by accident, structured through centre-periphery relationships, typified by Westminster) and a 
"covenantal" model (founded by reflection and choice, structured as a matrix, typified by federalism). 
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British and colonial thinking, it was a uniquely decentralist idea, drawing directly on 

Benjamin Franklin's concept of federalism's colonial advantages. 

However, chapter 2 also explains that Australia's next territorial 'actor' was close 

behind.  From the 1830s, within decades of having triggered the federal strategy, 

internal and external problems caused British authorities to swing back to a 

decentralised unitary model of the Anglo-Australian nation.  Also often unrecognised as 

a coherent plan, this model relied on British principles of territorial unity but sought to 

drive decentralisation through district governments, much stronger than the 'weak' local 

government systems of subsequent Australian experience.  Implicit in both models, 

however, is a key new lesson for Australian constitutional history: whatever the 

subnational strategy, from the outset British policy conceived of Australia as a future 

British nation, not just a loose collection of 'independent' colonies. 

Chapter 3, from the 1840s to the 1880s, documents the extent to which both these first 

territorial ideas ended up stillborn – but not, as we might later assume, because federal 

and unitary ideas were inconsistent and fell into conflict.  Rather, by the early 1840s a 

third body of territorial ideas was at work, originating from a NSW political leadership 

caught between federalist erosion of their territory on one hand, and perceived British 

tactics for diluting their power on the other.  NSW leaders rejected both decentralist 

ideas in favour of a de facto centralised framework, embodied in the highly centralist 

unitary constitutions of the 1850s.  The outcome was an unresolved three-way conflict 

in territorial ideas, and a colonial territorial framework frozen in mid-development, 

facts crucial to the unresolved nature of territorial debate right to the present day. 

Under responsible government most colonial legislatures fell into line with the NSW 

approach, fighting off federal-style territorial change and any major devolution to 

unitary-style local governments.  In the 1880s-1890s, however, the momentum for 

nationhood brought the chance to resolve this conflict.  Chapter 4 describes what was, 

in context, a positive outcome.  All three 'actors' were present, dominated by the 

established centralised state constitutions; NSW responses had shown this precedent to 

be capable of extending to a federal union if itself sufficiently centralised, and thus a 

new concept of federalism was confirmed, a 'limited/classic' compact unconcerned with 

decentralisation.  However, this centralised idea of union also remained squeezed 

between Australia's two original, unsatisfied traditions: decentralist federal demands for 
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territorial subdivision; and popular expectations of British-style territorial unity, 

including ideas of nationally-driven decentralisation.  Without ruling out the latter, the 

constitutional outcome saw the emergence of the former idea as an explicit winner.  

What was otherwise potentially a centralised federal Constitution provided for 

territorial change through its strong American provisions for carving out new states. 

At this point, chapter 5 steps out of the political narrative to examine the detail of the 

constitutional drafting.  It responds to an obvious question: if the Constitution's new 

state provisions were so important, why have they since had no significant use?  This 

chapter addresses a century of legal suspicion that the original drafting was defective.  

Indeed, two important technical flaws arise, not previously located, that confounded the 

new Constitution's capacity to deliver on the crucial promise of decentralisation.  These 

flaws exemplify Williams' 'click go the shears' thesis, the major flaw being serious 

factual errors about the legal basis of American territorial history, leading to reliance on 

imported constitutional provisions as if they contained facilitative powers when they 

contained nothing of the sort. 

Chapter 6 (1901-1930s) resumes the historical narrative to observe how early post-

Federation politics dealt with the Constitution's proffered flexibility, as well as its 

buried technical problems.  The answer is crucial to present debate, because while 

federal politics began to settle towards its later centralist pattern, it first became a forum 

for unprecedented confluence in ideas about change.  Faced with federalism's teething 

problems, decentralist unitary ideas reemerged as a popular blueprint for a post-colonial 

nation.  At the same time, realising the Constitution held problems but not their extent, 

new state movements blossomed in a largely consistent call for reform.  This 'golden 

age' of territorial debate showed a striking level of political interrelationship and 

technical compatibility between supposedly opposed ideas.  However, at the height of 

this opportunity for a conceptual resolution, in the lead-up to the Great Depression, 

weak theory and political polarisation saw the dialogue collapse.  This chapter thus 

identifies the point at which constitutional discourse jettisoned more sophisticated ideas 

and closed around its present 'federal-unitary divide', as the idea that unitary systems 

could ever be decentralised fell out of Australian debate. 

The result, from the 1930s, was a new false territorial dichotomy, and the final chapters 

describe the struggles fought around this in mid-late 20th century debate.  In chapter 7 
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(1930s-1960s), the effects of the 1890s drafting and 1920s theoretical collapse came 

home to roost.  Although the new state agenda emerged on the winning side of post-

Depression politics, this politics now relied on a myth that Australian federalism was 

already a decentralised territorial formula, relative to its notional unitary 'enemy'.  

Accordingly, Australian party-politics again rejected the need for territorial change in 

either unitary or federal forms – new state movements rose again after the Second 

World War, but were betrayed, thus seeing decentralist federal ideas follow their unitary 

cousins in falling from the debate.  Instead, the political system evolved in line with the 

de facto centralised tradition developed in the 19th century, encouraged by bipartisan 

acceptance of Keynesian economic planning.  Included in this economics were new top-

down 'regional' approaches to decentralisation, but without the constitutional 

dimensions previously implied, and satisfying few of the previous political demands for 

territorial change.  Largely by default, Australia consolidated its territorial structure as a 

unique 'double centralist' federation, defined by a national de facto centralised unitary 

jurisdiction working over, through and despite the six pre-existing ones. 

In chapter 8 (1970s-present), this new territorial tale realigns with the conventional one.  

Had the Keynesian-era preeminence of national governments held good, and prospects 

for Australia's "moderately incompetent affluent federalism" remained stable (Sawer 

1969: 187), political rationales for territorial change might have faded away.  However, 

as the orthodox story reminds us, this was not to be.  In response to global economic, 

political and cultural shifts, Australian federalism sought to follow American discourse 

by reasserting itself as a decentralised structure – with the one small problem that it was 

highly centralised.  Nor was new constitutional decentralisation proposed, with the 

states and federal political parties not interested in revisiting the Constitution's 

territorial dimensions, instead responding to economic uncertainty with waxing-waning 

'regional policy'.  By the 21st century, however, it was also clear that the base cases for 

territorial change had never gone away.  Territorial counter-currents were growing, 

regional policy was increasingly suspected in administration and politics to be neither 

reliable nor efficient as a long-term response, and a range of voices were challenging 

the 70-year-old false dichotomy of the 'federal-unitary divide'. 

Chapter 9 (conclusions) draws out the implications of this more colourful but complex 

history for Australian constitutional theory and politics.  The new history resolves a 

range of historical problems.  For example, it explains why it is unsatisfactory for the 
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current orthodoxy to attack past unitary traditions as centralised, solely by virtue of 

their association with Labor, when these ideas have long been seized on by Labor and 

non-Labor reformers alike, have frequently prevailed in rural areas and have a much 

richer theoretical lineage.  Similarly, it uncovers vital forgotten elements of the federal 

constitutional founding, including the fact that had the 1901 Constitution worked as 

intended, decentralist federalism would probably have long since settled both federal 

and unitary demands for territorial change. 

If nowhere else, it is on this point that constitutional scholarship must engage with a 

wider cast of territorial 'actors'.  One of the few clear points of agreement is that 

Australian constitutional culture should be more settled and more theoretically self-

aware than now seems to be the case.  This thesis suggests such a settlement will only 

be achieved by dealing positively with long-lived challenges, including fundamental 

territorial ones.  While federalism is integral to our political system, we should no 

longer assume it automatically carries an optimum degree of political decentralisation, 

by contrast to a mythical unitary enemy.  Similarly, we should value persistent popular 

questions about anachronistic state jurisdictions, over-government and regional 

injustice, because far from being uninformed, these questions reflect a historical 

'common sense' that appears to have outstripped our 'expert' memory.  Fundamental and 

ubiquitous, territory is again rising after having fallen out of mainstream Australian 

constitutional debate.  What many Australians know, however, is that in reality it can 

never go away. 
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Chapter Two 

Union or unity? Anglo-Australian territorial theory to the 1840s 

 

 

I see the future prospect of empires and dominions which now cannot be 
disappointed.  Who knows but that England may revive in New South Wales 
when it has sunk in Europe? 

Sir Joseph Banks to Governor Hunter, 1797 (quoted Manning 1966: 287) 
 

2.1.  Introduction 

The Anglo-Australian territorial story begins in January 1788, when, albeit without the 

required "consent of the natives" (Nettheim 1993), the eastern half of Australia was 

proclaimed as a vast British possession.  Pursuant to his commissions, Governor Arthur 

Phillip declared the colony of New South Wales to stretch from Cape York to South 

Cape, and the middle of the continent (135°E) to an undefined point in the Pacific 

(McLelland 1971: 672).  Thus it remained for 37 years, until December 1825.  Then 

suddenly, over a period of 18 years up to formation of Australia's first representative 

legislature in 1843-1846, four significant changes occurred.  The British government 

separated Van Diemen's Land (later Tasmania) as its own colony, followed four years 

later by the addition of Western Australia (1829), five years later by a second 

subdivision of NSW to create South Australia (1834, founded in 1836), and in parallel, 

the birth of the Port Phillip district (founded 1835, declared 1839). 

What triggered this sequence of territorial divisions, and what constitutional ideas did 

they reflect?  As seen above, the idea that the British applied a coherent theory of 

territory to Australia has proved problematic, its logic difficult to find.  In recent 

political science, the most common assumption is that British authorities first tried to 

manage NSW as "a single hierarchical governing structure", consistent with the unitary 
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structure of British government itself, but were "quickly" forced by Australian 

conditions to fragment "sovereign political authority" (Holmes & Sharman 1977: 12-14; 

Sharman 1987: 42-3).  Thus a uniform need for separate territories was fundamental to 

Australian politics from the outset, forcing a positive departure from the British unitary 

tendency, and instead leading naturally, but only later, to federal ideas of an Australian 

nation.  Moreover, in this process, it did not really matter how the divisions were drawn, 

because each territory was to generate and sustain its own political logic. 

This chapter argues that Australian constitutional theories of territory probably began 

almost exactly the other way around.  In some ways, the conventional story is right: 

from the outset, territorial fragmentation was consistent with federalism, and choices 

between unitary and federal approaches were fundamental.  However, British 

authorities were not 'forced' to accept territorial fragmentation against their instincts, but 

more probably introduced federalism as a deliberate strategy.  If this plan has previously 

been hard to pin down, it is because in the course of the first four territorial divisions, 

British colonial policy also swung back in the other direction, not away from but 

towards a more unitary territorial plan.  This policy reversal is crucial to understanding 

a complex and increasingly contested chain of decisions.  It becomes evident in the first 

part of the chapter, which begins with decisions in the early 1820s based on distinctly 

federal ideas, but which fell into conflict over the future of Port Phillip, unlike its 

predecessors in being very conspicuously not separated as its own colony.  In the 

second part of the chapter, we find the reason why: over a crucial decade of Australian 

history (1836-1847), British policy was intently focused on a new, unitary territorial 

approach. 

This reverse account of the arrival of territorial theory represents an entirely new 

starting point for the analysis of Australian debate.  It also attacks four foundation 

stones of conventional constitutional history.  First, it suggests that important theoretical 

principles informed the territorial formation of the colonies right from the outset; even 

if at times invisible, these principles confirm Australian decision-making was more than 

a mere ad hoc gaggle of colonies in the manner often assumed by favourable and 

critical history alike.  Second, these colonies were not necessarily always assumed to be 

'independent', and only destined to mature towards a common nationhood towards the 

end of the 1800s; rather, in much of the earliest British and Australian thinking, the 

entire colonial project was conceived as a 'national' one.  Third, while it has been 
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rumoured that "the idea of joining the unwieldy Australian colonies together had been 

in the minds of officials… even before the division of the colonies" (Irving 1999a: 2), 

the earliest that federal ideas are usually recorded at work in Australia is not the 1820s, 

but rather towards the end of this period, in the 1840s in Sydney and London. 

Finally, and most importantly, the two main early choices for the shape of the future 

'nation' were not the diametric opposites we assume today – that is, not a choice 

between a centralised unitary system based on just one government, and a decentralised 

federation based on territorial subdivision.  Rather, both constitutional models were 

predicated on active decentralisation, taking different but parallel forms.  Indeed, if 

anything, it was the decentralised unitary model attempted by British authorities in the 

1840s that sought the most comprehensive decentralisation of power across the 

colonies.  Anglo-Australian territorial theory did not commence in a smooth, linear 

pattern, but a web of paradoxes, all open to challenge but crying out to be explored. 

 

2.2.  Towards a federal British dominion… or not (1815-1841) 

Van Diemen's Land and civilian government (1815-1825) 

The search for a better territorial explanation begins with the separation of Van 

Diemen's Land, because this first decision fits none of our later stereotypes.  The island 

was settled by Europeans in 1803, as a military outpost of the Sydney prison colony, 

only the second such outpost after Norfolk Island.  The site of the Derwent River 

settlement had little to do with natural suitability as an economic hub, on Sawer's 

stereotype, because it commenced purely as a military post to forestall French interest in 

NSW's southern approaches, after confirmation of the existence of Bass Strait (1799).  

Indeed, its future might have been dubious were it not for its unauthorised takeover in 

1804 by the refugees from its sister post at Port Phillip Bay – also clearly not yet a 

natural economic focus (Shaw 1989: 202-5).  Even in Van Diemen's Land, when it did 

come to the economics of growing food, the 'natural' hub proved to be less Hobart than 

the better-located Tamar (Blainey 1966: 76-7; Robson 1989: 84-94). 

The even bigger challenge of Van Diemen's Land for later constitutional history is that 

its legal separation did not come until December 1825, 22 years after its settlement.  
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Often associated with discovery of the island's geographic separateness, this in fact had 

little directly to do with it.  Moreover, the island had achieved relative prosperity in its 

decades in NSW, enjoying comparative political stability and growing to over 12,000 

Europeans, more than 25% of Australian colonists (Greenwood 1955; Clark 1962b: 

122-4; Ward 1987: 357).  There was little to indicate that nominal inclusion in the 

Sydney jurisdiction "quickly proved unsuitable" for good government in Van Diemen's 

Land, in the manner suggested by Holmes and Sharman. 

Territorial change for Van Diemen's Land came not as a result of the colony's own 

population growth, economic change or political experience, as much as a shift in 

British colonial policy designed to guide all those things.  The island's separation was 

authorised by the same legislation, in 1823, constituting NSW as a civilian jurisdiction 

for the first time (Act for better Administration of Justice in New South Wales and Van 

Diemen's Land, and for the more effectual Government thereof 1823: Melville 1835: 

18; Clark 1962a: 341, 373-4; McMinn 1979: 18, 20; Lumb 1991: 19, 33).  This new 

constitutional status was as recommended by the 1819-1823 colonial policy inquiry of 

J. T. Bigge, a "landmark in Australian history" but also part of a broader debate on the 

management of the Empire after the end of the Napoleonic Wars (1815) (Manning 

1966: 539, 525-40).  For NSW and its new offshoot, the end of 35 years of military rule 

was tied to decisions that Australia should cease to be "the mere resort of felons" 

(Bigge), and recommence on a civilian colonial path, receiving a full cross-section of 

excess population, generating raw materials, markets and investment, and paying its 

own way.  Transportation was to continue, but to encourage free settlement, convicts 

would be removed into pastoral service or new remote penitentiaries.1

There were four reasons why the shift in colonial policy translated into Australia's first 

territorial separation: economic, administrative, political, and constitutional.  First, the 

new economic focus on free settlement required an ability for people and investment to 

be attracted directly to locations other than just Sydney – with separation came 

commercialisation, the Van Diemen's Land Company, and promotion of the island as an 

                                                 

1 The new gaol investment came in Port Macquarie (opened 1821), Moreton Bay (1824), Norfolk Island 
(reopened 1825), Macquarie Harbour/Maria Island (1822/25) and Port Arthur (1830).  For the 
constitutional shift generally, see Macintyre (1999a: 33-5, 71), Kociumbas (1992: 134-5, 156), Clark 
(1962a: 334-45), Pike (1957: 32-4), Rossiter (1953: 61). 
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"England with a finer sky" (see Clark 1962a: 373-4; 1962b: 13).  Second, civilian 

government brought a need for specific public institutions to be made more proximate 

to their population, the priority being not legislative representation, but an independent 

local judge to declare civilian law and fairly resolve disputes.  Third, in support of 

Holmes & Sharman's claim that territorial change reflected a political need, separation 

was not merely a 'top down' strategy devised by British authorities from above.  By the 

time Bigge's inquiry was complete and the 1823 Act passed, "landholders, merchants 

and other inhabitants" were meeting in Hobart, petitioning King George III to use his 

new power to "elevate Van Diemen's Land into a separate and independent Colony" 

(April 1824; quoted Melville 1835: 20; Ellis 1933: 19-20; Clark 1962b: 122-4).  

Contrary to Holmes & Sharman's assumption, however, this first ever successful 

'independence' demand was less a complaint against the unsuitability of the previous 

regime, than an endorsement of the agreed attractions of the new one.  Territorial 

separateness itself, rather than any immediate improvement in political institutions, was 

deemed to be of considerable advantage. 

The fourth reason for territorial separation was that as part of its broader constitutional 

shift, the British government had already determined to do it.  When the Hobart 

petitioners made their demand, their new Lieutenant Governor George Arthur was 

already en route from London with instructions for the separation (Melville 1835: 20; 

Clark 1962a: 373).  Interpreting this constitutional rationale also requires a larger frame 

of reference than NSW.  Often forgotten in Australian and world history alike, is that 

British officials were restarting a colonial process whose constitutional rules had been 

in limbo since the American revolution (1776-1783).  Rebuilding a "new empire" in 

place of the old had long been a project of some like Joseph Banks, but for decades, this 

had been checked by the shock of the American loss, "a trauma the British could never 

forget" (Hyam 2002: 53; see also Egerton 1893: 258-9; Manning 1966: 287).  Colonial 

constitutional policy had focused in two new directions: efforts to retain the loyalty of 

other existing colonies, especially Canada; and limiting all new settlements to the 

strategic military posts, governed according to "the well established legal doctrine that 

in a conquered land the king's will was omnipotent", of Australian experience (Manning 

1966: viii, 293, 298-9; also Egerton 1893: 260). 

In NSW and Van Diemen's Land, the end of military rule thus brought with it a backlog 

of constitutional options and issues, intelligible not only via Australian conditions but 
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Atlantic experience.  Moreover, British policymakers' reevaluation of the American 

revolution, their efforts in Canada and their current relationship with the United States 

all meant that, over 30 years later, the constitutional influence of the 'Great Experiment' 

remained direct and ongoing.  British and American development remained "intimately 

connected" in a "single Atlantic economy" (Hyam 2002: 54).  In fact, the political 

success of American expansion was a source of policy fascination not just in Britain, 

but in the Australian settlements themselves, already also linked directly to America's 

orbit as part of a "Pacific economy" (Hyam 2002: 55).  Hobart's strong early role as an 

American fishing and trading outpost produced myriad indications that, from the outset, 

American experience was a direct and powerful political influence (Melville 1835: 7, 

160; Greenway 1972: 77-8; Robson 1989: 87, 93; Warden 1999: 191-3). 

It is in this context that, when the freemen of Van Diemen's Land asked British 

authorities for territorial 'independence', following a script designed and approved by 

the new colonial office itself, Britain's Australian constitutional plan should be read as 

one with strong federal elements.  George Arthur left London for Hobart in 1823 with 

specific advice about where the creation of Australia's second territorial jurisdiction 

fitted into the new British colonial policy era; that the new colony was to be: 

one branch of a great and powerful nation, which must exercise a mighty influence 
for good or evil over a vast region of the earth… Christian, virtuous and enlightened. 
(James Stephen 1823, quoted Clark 1962a: 373) 

The author of this advice, James Stephen, was the colonial office counsel of 10 years' 

standing and main legal architect of the 1823 Act, also soon to be permanent under-

secretary and primary guardian of colonial policy for almost 30 years (see generally 

Crowley 1955: 49-50; Ward 1958: 22-9; Manning 1966: 77; Cell 1970: 9-15).  An 

"uncompromising legalist" (Pike 1957: 35), Stephen spoke with an apparently clear 

view that the restarted colonial project was indeed about building a new British South 

Pacific nation, and rebuilding the opportunities lost in America.  Even more 

importantly, the project involved resuming the basic territorial pattern of multiple 

colonies from which the American federal nation itself had sprung – by definition, Van 

Diemen's Land was just the first of the new 'branches' needed to form such a nation. 

The idea that British policy began with the idea of a federal-style Australian nation 

clashes with three fundamental precepts of Australian history.  However, in each case it 
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is no longer clear why these precepts should hold good.  First, we customarily assume 

that British constitutionalism in Australia automatically began with Britain's own base 

constitutional heritage, that of a unitary nation with territorial divisions of 'sovereign' 

authority removed; and that it held to this heritage until positively forced to do 

otherwise.  However, as we have already seen, the British decision to separate Van 

Diemen's Land appeared to come substantially on its own initiative. 

Second, we often assume that, far from encouraging them, the American experience 

made British authorities particularly fearful of 'nationalist' tendencies in their colonies, 

particularly nationalism of a democratic strain.  However, that assumption misreads the 

state of British policy revision at the time.  American independence had forced Britain 

not to reject but to engage with the idea of 'dominion' nations forming within the 

empire.  Dominion theory had been proposed by loyal American elites trying to prevent 

the 1776 declaration of independence, and Britain's failure to recognise it was a 

standing reminder that London had only itself to blame (Jensen 1940: 108; Rossiter 

1953: 306-8, 339-41).  The reconstitution of British North America as a more national 

group began almost immediately, even if as a primarily defensive response; Lord 

Dorchester, appointed in 1786 as Canada's first Governor-General, held no doubt that 

"the Policy which lost those great [American] provinces can not preserve these scattered 

and broken Fragments which remain" (1793, quoted Manning 1966: xiii, 36-7).  Nor did 

the advance of American democracy necessarily alarm all British policymakers, 

particularly by the 1820s when democratic reform was a major domestic concern (Ward 

1958: 22-3; Melbourne 1963: 342-6; McKenna 1996: 15, 17; Hyam 2002: 53-4).  By 

1828 the secretary of state for the colonies, William Huskisson, expressed no doubt that 

British colonies were destined to be "one day or other themselves free nations, the 

communicators of freedom to other nations" (quoted Egerton 1893: 258), identifying 

that the aim was no longer that of keeping colonies 'down', nor even necessarily 

formally in the empire, but keeping them friendly to British interests. 

The third presumption against the possibility of an Australian federal plan at the outset, 

lies in the common belief that each new Australian colony was created as an 

autonomous unit, perhaps even its own future nation, its constitutional status defined 

solely by imperial membership.  Thus Van Diemen's Land was made "independent of 

New South Wales" (Melville 1835: 52) and Governor Arthur thereafter "dealt directly 

with… London" (Townsley 1991: 37).  Similarly, it is routinely held that no ideas about 
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formal intercolonial links predated the first subdivisions of NSW, because the first such 

'federal' notions are usually dated to the 1840s, when Sydney officials proposed the 

appointment of an Australian Governor-General to regulate trade, followed by British 

ideas for an intercolonial general assembly in 1846-1850 (Cramp 1914: 122-7; Sawer 

1969: 6-7; Townsley 1991: 40, 193; McKenna 1996: 110-1; Irving 1999a: 2-3).  

However, this familiar chronology appears wrong, because the constitutional link 

supposedly only first canvassed in the 1840s was the legal reality at the base of George 

Arthur's 1823 commission.  The status of 'Lieutenant Governor' had previously been 

unclear as a result of unplanned events in 1804 (Robson 1989: 83-5).  However, even if 

only technically, Arthur's commission was as constitutional junior to NSW's new 

Governor Ralph Darling, who in 1825 proclaimed NSW to now be a "Sister Colony", 

but himself to be still the "Governor-in-Chief to the island of Van Diemen's Land" and 

"Captain-General" of both colonies (Melville 1835: 52; Wentworth 1956: 8). 

In the terms cast by Australian history itself, there seems no reason to believe that the 

separation of Van Diemen's Land was not the first step in a prospective 'federal' 

arrangement.  If so, two major new implications for constitutional theory flow.  First, 

without it ever having been appreciated, Australia's colonial rebirth represented a 

unique development in world history.  American nationhood had blossomed in the 

federation of 13 pre-existing colonial territories, and a Canadian nation might be safely 

predicted to do the same, but in both cases the original colonies had grown up first, as 

just that – colonial settlements planted in unrelated, often ad hoc territorial claims.  

Australia was different, more like the new American west where a great territory had 

been claimed and was now being subdivided into the colonies that would make a nation.  

For the first time, whether by design or default, the modern federal idea dramatised by 

America was now working in advance to inform the territorial structure of a whole 

nation.  Never before had such an opportunity arisen in European colonialism. 

Second, the British approach to the separation of Van Diemen's Land implied specific 

recognition of modern federalism as a strategy for colonisation.  This was a federalism 

with a particular territorial orientation: not only the union of many parts in one whole 

but first, the decentralisation of population, economic activity and political institutions 

needed to create those parts in the first place.  Importantly, this was not an accidental 

element of American federalism and not accidental in its reception into Australia.  In 

the decades of intercolonial discussion that preceded American independence, loyal 
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elites had long explored the principle that union could facilitate more efficient colonial 

expansion in this way.  In his 1754 'Albany Plan', Benjamin Franklin observed that "a 

single old colony does not seem strong enough to extend itself otherwise than inch by 

inch", but that an intercolonial union could solve this by working as a "commonwealth 

for increase" (quoted Beer 1993: 155-8, 354-5).  On Franklin's theory, the grouped 

colonies could use their central government to secure the territory presently unclaimed 

or unused, grant it to settlers and organise new constituent governments, thereby 

contributing to everyone's wealth.  This approach had helped make federalism more 

than a mere "convenient technique of constitutional organisation" in America, instead 

elevating it to an "article of faith" (Rossiter 1953: 306). 

In 1823 the success of Franklin's idea was at the forefront of thinking about federalism.  

In the half-century since American independence, the thirteen United States had become 

24, the number still growing as old territory was subdivided and new territory acquired.  

In Hobart, the South Pacific base of New England (U.S.) fishing fleets, the colonial 

destiny was directly comparable with the 1820 separation from Massachusetts of Maine, 

America’s 23rd state (Banks 1973).  This active decentralism was also high in British 

thinking.  In later political science, the decentralist advantage of modern federalism 

would become a static description, the standing political benefit of a division of 

sovereignty in which national and state governments both drew authority from the 

people (Sawer 1969: 1; Galligan 1981: 130; Watts 1996: 7).  Divided sovereignty was a 

historical watershed for European concepts of nationhood, introducing the first 

"sustained and principled counter-argument" for not just central, but local "legal life" 

(Blomley 1994: 114).  To British policymakers, however, the decentralist advantages 

were more immediate and tangible, less a body of principles than political economy in 

action.  As late as 1852 William Gladstone continued to describe America as "the great 

source of experimental instruction, so far as Colonial institutions are concerned", while 

J. A. Roebuck admired the system of new states for its apparently automatic operation: 

The whole thing was like a well-made watch – it went from that moment [in the 1780s] 
and never ceased to go (Roebuck 1849, quoted Cell 1970: 89-90; Hyam 2002: 54). 

Britain's 1823 decision to embark on a new phase of Australian colonisation, with only 

two small settlement nodes on the fringe of a vast undeveloped territory, came against 

the background of this powerful federal model.  Stephen's 'great and powerful nation' 
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harked directly to a specific, actively decentralist or 'Franklinesque' idea of federalism 

with an obvious potential to take deep root in Australia, but which had never been tried 

before from scratch.  Whatever its implications for Australian history, however, the 

unappreciated novelty of the attempt equally appeared to involve some potential for 

problems.  Whether the British colonial office had a clear idea of the shape and method 

for achieving its new 'commonwealth for increase' is highly uncertain, since its next 

rounds of territorial decisions tell no such clear story. 

 

Swan River and the Tordesillas Lines (1494-1829) 

Van Diemen's Land had two major advantages over the vast bulk of territory to which 

Britain's new colonial policy had to apply: a viable colonial community already 

established, and an unambiguous natural boundary.  The next two British territorial 

divisions, Western Australia (1829) and South Australia (1834), had the benefit of 

neither.  However apparently sophisticated, Britain's new constitutional project in 

Australia faced challenges on some basic matters.  In 1823, when separation of Van 

Diemen's Land was authorised, the western half of 'New Holland' was not yet even in 

British possession.  Far from falling in line with a prospective national blueprint, the 

allocation of territory in Western Australia was shaped by a series of administrative 

defaults, flowing from the simple task of acquiring the land. 

The sequence of acquisition is well described.  In 1824, engaged in a last race with 

Holland, France and America to secure strategic trading locations, Britain extended its 

Australian military outposts to Melville Island and Coburg Peninsula on the extreme 

north coast, and declared a 700-kilometre extension of NSW (from 135° to 129°E) to 

cover them (Battye 1924: 73; Gammage 1981: 530-1; Ricklefs 2001: 185; Cameron 

1989; Lumb 1991: 36-41; figure 1).  In 1826 a further convict camp was established at 

King George's Sound (Albany), but not until Captain James Stirling's successful 

campaign for a civilian settlement at Swan River was a full claim justified.  In 1829 the 

final third of the continent was declared legally British, with the line at 129°E dividing 

the new territory and the old (Blainey 1966: 25, 84-8; Statham 1989; Kociumbas 1992: 

121).  However, Western Australia was 25 million hectares in size, more than 50 times 

the size of Van Diemen's Land.  If this was intended to be a single colony on any 

comparable model, the logic was hard to find.  Indeed, the 'imaginary' line dividing the 
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territories is often assumed to have been chosen arbitrarily, creating a major later 

conflict between two notions: on one hand, that 129°E was probably as good a line to 

use as any other; and on the other, that the boundary has no legitimacy at all. 

In fact the demarcation of the new territory was not determined by constitutional policy, 

but rather a default outcome created by two factors.  The first factor was the process of 

acquisition itself, controlled not by the colonial office but the Admiralty.  Contrary to 

many assumptions, the longitudes used to complete the territorial claim were not 

random, but had existed in European geopolitics for 300 years.  Since the early 1500s, 

they had been recognised as lines separating the colonial interests of Spain and Portugal 

after their 1494 Treaty of Tordesillas (McIntyre 1977; Gammage 1981; Fitzgerald 1982: 

37-41; Ward 1987: 87-8).  First made in the Atlantic, the division was agreed to lie on a 

north-south line 370 leagues west of the Azores, Spain receiving exclusive rights to the 

western half of the world and Portugal to the east.  Brazil's discovery led to a contest 

over the location, leading to two Atlantic lines depending on the preferred datum point, 

and when these lines were assumed to be operating on the other side of the world, their 

antimeridians switched from defining a zone of contest to a 'gap' (Figure 7; cf 

Gammage 1981).  Other events and treaties rendered the problem moot, but in 1788 the 

British Admiralty brought the original Tordesillas lines back into play, defining its first 

claim by reference to Spain's lapsed interest (135°E) because this justified a vast legal 

claim while minimising provocation to either Portugal (still at Macao and East Timor) 

or its more important colonial successor, Holland.2  Forty years later, with Britain 

ascendant in Europe and East Indies alike, it was equally consistent and convenient to 

expand the claim using Portugal's own original line (129°E). 

                                                 

2 Why did this account of the line go consistently unrecognised in Australian history until the late 1970s – 
e.g. Crowley (1960: 2), Clark (1962a: 11, 78-9), Blainey (1966: 95), McLelland (1971: 672-3) and 
Learmonth (1973b; 1973a)?  The explanation seems to be that the Admiralty was playing with double 
cards, Cook having already followed orders in 1770 to claim the land based on ‘discovery’.  With this as 
the public position, British authorities had little incentive to advertise its awareness of the previous 
history of the 1788 line (McIntyre 1977; Gammage 1981).  On Dutch displacement of Portuguese claims 
from the 1590s, and British entry into East Indian affairs from the early 1600s, reentry in the late 1700s, 
and ascendancy from 1811 to the 1824 Treaty of London, see Ricklefs (2001: 26-34, 76-77, 144-50, 
185). 
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Figure 7. Treaty of Tordesillas Lines 1494-1829 

 

 

Source: Drawn by author. 
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The history of the line at 129°E, being so logical in a geopolitical sense, highlights that 

this was also a logic that ceased when the role of the Admiralty ceased – when the claim 

to the final third of the continent became 'legal'.  It was not a boundary reflecting any 

particular logic for how the territory should be treated once acquired.  Nor was a new 

colonial office logic supplied, because when provision for "His Majesty's Settlements" 

and geographic limits were legislated in 1829 and 1831, it was not clear that a 'colony' 

of similar status to NSW and Van Diemen's Land had even been authorised (McLelland 

1971: 676; Lumb 1991: 36-41).  Particularly unclear was how much of the territory was 

intended to be the legal jurisdiction of the new Swan River.  In 1831 the first overland 
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expedition to Albany concluded with a proclamation that it now lay within the new 

settlement, a move that only seemed to place the status of further regions in doubt 

(Crowley 1960: 9).  Over the decades, British governments would affirm their fear of 

allowing such vast territory to fall permanently to the one small colony by continuing to 

reserve various northern controls (Crowley 1960: 48, 64-8; Forrest 1996). 

The second factor shaping this territorial default, therefore, was the simple fact that the 

colonial office imposed no more concrete policy direction.  For all the talk of a new 

empire, colonial authorities' interest and abilities in actually founding new settlements 

were extremely weak.  In this instance formal legal acquisition was only completed 

because of the political decision to approve Stirling's proposal.  Implicit in the proposal 

was an extra need for Swan River not to be part of the existing NSW, because it was 

intended to be qualitatively different, an entirely convict-free environment for making 

fortunes that were respectable and civilised (Pike 1957: 38-9; Crowley 1960: 2-7, 17-8; 

Blainey 1966: 90-1; Kociumbas 1992: 119-23).  However, beyond the general 

requirement for an area to supply large grants of land around Swan River, there was no 

territorial plan.  The confused outlook was emphasised by the unattractive terms on 

which the colonial office allowed the proponents to proceed, insisting they carry the 

cost but refusing to grant the traditional private vehicle of a chartered company; 

refusing to inject public funds, but supplying no alternative investment strategy 

(Crowley 1960: 4, 6).  In the final analysis, Swan River was conspicuous for being 

"almost accidental and largely unplanned" and rather than booming it languished 

(Statham 1981: 181-9).  When a second trading colony of 'Australind' (Bunbury) was 

attempted between 1839 and 1842, it failed from similar "indecision and lack of 

confidence at the London end" (Bolton 1989: 149; see also Roberts 1924: 154-6). 

In the absence of any other positive rationale, the imaginary line at 129°E would 

gradually harden into a discrete jurisdiction in political reality.  However, the history of 

the territory as an acquisition, not an 'allocation', highlights the contrast between the 

realities of settlement and the British government's ostensibly grand colonial plan.  

Constitutionally, far from being conceived as a branch of a new British 'commonwealth 

for increase', Western Australia was a vast and directionless entity.  By default the 

British had recreated exactly the type of huge, undercapitalised and unproductive 

territorial problem that in America, Franklin's federalism had been designed to solve. 
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Land of the inland sea: South Australia (1829-36) 

From its parallel conception to Swan River in 1829, to settlement in 1836, South 

Australia demonstrated further constitutional paradoxes.  With the entire continent now 

nominally possessed by Britain, there was no danger of further allocations of territory 

being shaped purely by geopolitical default.  However, whereas Van Diemen's Land 

was long settled by the time of separation, and the plan to found Swan River had at least 

been derived from discovery of an ostensibly suitable place, South Australia was 

something new again: a colony looking for a place in which to happen.  Territory was 

set to become a more vital ingredient than ever before, because in response to Swan 

River, E. G. Wakefield's National Colonisation Society was founded on a new 

utilitarian theory for the alienation of land.  The result was a more detailed economic 

and institutional model, in which the proponents' requests for a chartered company were 

again refused, but a compromise found in the form of an experimental Colonisation 

Commission, governmental in nature but largely under the proponents' control (Egerton 

1893: 288-9; Pike 1957: 52-66, 221; Crowley 1960: 12).  This raised its own political 

difficulties, but compared to Swan River proved broadly effective. 

On paper, this plan for a new colony was also far clearer constitutionally.  There were 

multiple reasons why a new allocation of legally autonomous territory was required, 

above and beyond those already applying in Van Diemen's Land and Swan River, 

because in addition to their new land system, the colonists were united by an even 

higher aspiration to create a "paradise of dissent" (Pike 1957).  Demonstrating this 

intended political difference from the outset, Wakefield's group made clear that it would 

be a society "most favourable as to morality", as opposed to the "pre-eminently vicious" 

one found in the convict colonies (1832, quoted Pike 1957: 61; Melbourne 1963: 223, 

245).  When the plan received legislative authorisation in 1834, the parliament appeared 

to bless this destiny through its first-ever promise of an Australian representative 

legislature at a population of 50,000 (1834 Act, s.23, see Howell 1986; Lumb 1991: 30).  

Further, this vital new phase of the colonial project appeared to reassert a larger 

territorial formula, and not just through its plan to influence its neighbours' economic 

and political direction.  The 1834 Act authorised establishment of "a British province or 

provinces", the term used in Canada but now only for the first time in Australia, with 

renewed federal implications.  Moreover, as with Van Diemen's Land, there was formal 
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indication that this status involved less than total territorial separation.  Although it was 

clearly administratively independent, the province would be described by British 

authorities for its first 10 years as still officially "part of Our said territory" of New 

South Wales (see McLelland 1971: 673). 

While South Australia's constitution appeared to suggest the return to a more coherent 

territorial approach, however, the approach itself was far from clear.  Most elements 

were not consistent with anything that had gone before.  In fact, the coherence was 

largely illusory, for two reasons again going to territorial allocation and official 

attitudes.  For the first time, there was a total absence of planning in the selection of the 

territory itself.  Against the biophysical logic of Van Diemen's Land, and the powerful if 

irrelevant geopolitical logic of Western Australia, the great irony of the otherwise well-

planned South Australia was a territorial logic that was truly imaginary.  The site was 

chosen without real inspection, and the jurisdiction's boundaries drawn on pure 

speculation.  The momentum for a site – any site – had begun when Wakefield began 

enlisting subscribers without a known location.  Surmise about south-west NSW turned 

to a frenzy when, in late 1830, accounts reached London of Charles Sturt's 1828-1829 

descent of the Murray River, and Sturt himself backed the suitability of areas he had 

never visited, maintaining faith in a great inland sea (Pike 1957: 52-5, 62; Davies 1989: 

161).  The frenzy continued, with subscribers clamouring, and pastoralists from Van 

Diemen's Land reportedly ready to start seizing the land.  None of this could be blamed 

on the colonial office, because from June 1831 it argued repeatedly for information that 

was never obtained, and for this and other reasons objected to the final 1834 legislation 

(Pike 1957: 57-68, 174-9; Howell 1986; Baker 1997: 108).  The proponents' case defied 

all the standards of the day, including only whatever supportive anecdotes were to be 

found and suppressing the rest.  The first experiences of the surveyor-general, Colonel 

William Light, confirmed in 1836 just how uninformed the siting had been (Dutton 

1960: 168-98; cf Gibbs 1984: 16-21; Davies 1989: 165-72). 

The second illusion of South Australia, therefore, was that the constitutional contents of 

the 1834 legislation reflected any official colonial policy at all.  In fact, this time the 

colonial office was not merely ambivalent or uncertain about the plan, but substantially 

opposed.  The territory owed its life solely to the vigorous party-political pressure 

brought to bear by its proponents, and although guaranteed to have major impacts on 

the way territory was conceived and managed, in itself it reflected little if any official 
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theory at all.  The underlying policy stand-off was not just the product of the 

proponents' lack of research, but rather official reconsideration of the whole principle of 

territorial separation.  This was a reconsideration soon demonstrated by Port Phillip, 

which was resettled in 1834-1835 just ahead of South Australia, but would take 16 long 

years to achieve territorial parity. 

 
The first Port Phillip District (1834-41) 

The founding of Port Phillip as the continent's fourth major zone of settlement, and its 

treatment in British policy, showed that appearances in political economy and 

constitutional reality were two different things.  On one hand Port Phillip's foundation 

was living proof that the type of territorially-based colonial expansion envisaged in 

Franklin's federalism could indeed work in Australia.  Unlike Swan River and South 

Australia, struggling to attract a flow of investment and population direct from Britain, 

Port Phillip was born of a moving frontier within Australia itself.  As disclosed by the 

Wakefieldians, pastoralists in Van Diemen's Land had applied since as early as 1827 to 

found runs on the northern shore of Bass Strait (Roberts 1924: 205-7; Melbourne 1963: 

331-2).  Their requests were also an indicator of the separated jurisdiction's rapid 

growth.  Within a decade, Hobart had emerged as "a sort of Australian Dublin in 

cultural matters" (Townsley 1976: 1) and the role of Tasmania’s north coast as 

Australia's first major port-of-call was making it positively crowded – a major colonial 

staging post swelled by arrivals, as well as refugees from less vibrant areas looking for 

new ones.  This was the basis of Port Phillip's founding.  In 1834 the Henty family – 

among the earlier Swan River refugees – reembarked with cattle and sheep to found a 

pastoral run at Portland (Kociumbas 1992: 119-23, 179-90).  In 1835 John Batman's 

Port Phillip Association made a larger jump, forcing official grants and triggering a land 

rush by using the American frontier tactic of 'buying' 600,000 acres from their 

Aboriginal owners (Greenway 1972: 85-6; Shaw 1989: 207-13). 

Superficially, the Port Phillip Association's behaviour looked like simple 'squatting', 

involving the same self-interested disregard for official land districts displayed by 

pastoralists since declaration of Sydney's 'limits of location' in 1829 (Egerton 1893: 

286-7; Roberts 1924: 187-90; Melbourne 1963: 180, 275-301, 391; McMinn 1979: 32-

3, 50; Diamond 1990: 63).  In fact, the territorial behaviour that founded Port Phillip 
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was more fundamental, for its signs that Anglo-Australian politics now contained a 

distinctive constitutional tradition.  'The frontier' has long been regarded as "a 

peripheral rather than a central theme" in Australian history, with the spread of colonial 

settlement rarely analysed for the relationship between spontaneous forces and official 

plans (Harper 1963; see also McNaughtan 1955; Young 1966; Kidd 1974; Fitzgerald 

1982: 47-53, 114-5; cf Greenway 1972: 121-40; Reynolds 1981).  However, we already 

know that a decade earlier, the dramatic expansion of the American frontier must have 

been high in the thoughts of the freemen of Van Diemen's Land, a process intimately 

tied to the construction of new territories and states which their own separation 

paralleled.  So too, their 1835 jumping of Bass Strait exhibited not just an economic but 

a political claim in two ways: first, by making retrospective authorisation of their land 

grants a priority, including their direct copying of American tactics; but more 

importantly, because they immediately asserted the need for a formal new political 

community.  By March 1836 the Port Phillip Association's London supporters had 

asked the colonial office to proclaim a new colony (Melbourne 1963: 331-4). 

Federalism, in Franklin's specifically decentralist sense as introduced earlier, now 

appeared clearly to be in action in Australia.  Again this idea confronts assumptions of 

Australian history, including those already reviewed; for example, we tend to assume 

that the citizens of Port Phillip achieved territorial separation first in 1851, and only 

developed their strong interest in federalism promptly thereafter (Quartly 1999: 221-3).  

However, our knowledge that "all other political ideas" were secondary to territorial 

autonomy at Port Phillip, from the 1830s until finally achieved (McMinn 1979: 35; 

Priestley 1989), does not mean that the separation goal did not also carry federal ideas.  

Even at its most basic, Port Phillip separationism suggested that Australia now had a 

self-repeating political dynamic.  As settlement expanded, so it was apparently now 

manifest to at least some communities that they should receive their own territory. 

In fact, we also know the Port Phillip goal was more than that – that this dynamic was 

also a federal concept in which separation, development and nationalism worked 

together.  We know it not just from the apparent continuation of Tasmanian precedent, 

but continued direct reception of American influences.  The early Melbourne chamber 

of commerce was reportedly dominated by Americans (Hyam 2002: 55).  In 1835 de 

Tocqueville's Democracy in America appeared and was immediately translated and 

widely distributed throughout the empire (Blomley 1994: 120-1; Hyam 2002: 53; 
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Patapan 2003: 3, 6).  Uncertain about the morality but otherwise awed by the economic 

and political effects of the frontier, the book marvelled at federalism's almost natural 

elasticity, with America's growing number of states working smoothly "like companies 

of adventurers, formed to explore in common the wastelands of the New World" (de 

Tocqueville 1835: 295-7, 398).  Most dramatic was the decentralist federalism 

displayed in the entry into the Port Phillip separation campaign of the man who became 

its elder statesman, Sydney's John Dunmore Lang.  In November 1841 Lang visited Port 

Phillip for the first time to raise money, but soon found himself regaling separationist 

audiences with his experiences from a recent 10-week trip to the eastern United States.  

Having also just read de Tocqueville, Lang assured the people of Melbourne that their 

campaign accorded with the driving force of America's progress, its spontaneous 

division into small democratic states.3  Lang's popularity at Port Phillip appeared to be 

sealed. 

The decentralist federalism not just implicit, but explicit in Port Phillip's foundational 

years underscored an apparently undeniable logic: that this booming region should now 

be granted territorial autonomy.  Not only was it self-evident in the minds of its new 

residents; it was difficult to see how British authorities, having just granted vast 

territory to the struggling Western and South Australians, would not extend a new 

colonial division to Port Phillip.  It is here, in Port Phillip's treatment in British policy, 

that a more fundamental shift in British decision-making becomes apparent.  On one 

hand, British authorities had immediately begun treating the settlement "as a separate 

unit": appointing its own police magistrates and a judge, directing that it follow the new 

South Australian land policy rather than that applying in Sydney and making initial 

efforts to keep it convict-free, all measures that history to date suggested separation was 

more than justified (Melbourne 1963: 269-72, 331-4).  However, when an official 

decision on Port Phillip came in 1839, it was not to separate Port Phillip as a discrete 

                                                 

3 See Baker (1985: 165-80, 188-201, 290-304, 329-43).  Lang is most noted for his republicanism (e.g. 
McKenna 1996; Irving 1999a: 391-2), but his role in territorial politics arguably had a more direct impact 
on Australia’s constitutional development, was central to his endorsement as one of Port Phillip’s first 
legislative representatives in 1843, Moreton Bay's in the 1850s and his later christening as Australia’s 
“father of Decentralisation” (Ellis 1933: 48, 57).  Significantly, as in 18th century America, Lang first 
expressed himself a federalist while also a loyalist, only turning republican after personal problems with 
the Colonial Office become irreconcilable.  As a Scot he also drew frequently on the territorial tensions 
implicit in the British union to support his migration and decentralisation ideas, for example attacking 
NSW Governor Brisbane in 1823 for forgetting that “Scotsmen were born free, their civil and religious 
liberties having been won for them by the swords of their forefathers” (Baker 1985: 33-4). 
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'colony', 'settlement' or 'province' on any existing variant, but to declare a new territorial 

creature again: a 'district' headed by a 'superintendent', Charles La Trobe.  Defined by 

another imaginary line, the 36th parallel, this district was still legally part of NSW. 

As we have already seen, constitutional policy since Van Diemen's Land had lurched in 

uncertain directions, not necessarily easily read by colonial Australians.  'District' status 

was promptly read by many as simply an interim step, on an inevitable path to colonial 

status.  After all, La Trobe remained the only colonial officer besides the Governor and 

judges to have a legislatively prescribed salary; he seemed to be a clear case of the 

Governor you have when not having a Governor, and Port Phillip the colony you have 

when not having a colony.  On a more critical retrospective, however, the 1839 decision 

confirmed what the previous two territorial decisions had only indicated: that British 

territorial policy was in turmoil.  Instead of following its own apparent precedent for a 

'great and powerful nation', British policy had headed down multiple territorial paths 

with no common arrival points, creating a diverse but so far inconsistent constitutional 

patchwork.  However proven the performance of American decentralist federalism, as 

acknowledged in British colonial policy, the territorial autonomies on which it relied 

appeared to have become problematic.  To understand this, we first need to understand 

what had caused such a shift and whether British decisions were now beginning to 

reflect an alternative constitutional strategy. 

 

2.3.  Towards a unified British dominion… or not (1836-1847) 

In the course of the 1830s, British colonial policy-makers had indeed become concerned 

about how best to allocate territory in the colonies, determining that while American 

decentralist federalism clearly worked well, they needed a new constitutional strategy 

that worked better.  The new theory argued that while existing colonial groups should 

still be welded together into national dominions, colonisation and decentralisation need 

not be reliant directly on territorial subdivision, but rather pursued by devolving 

responsibility onto 'district councils' free of legislative trappings.  On this plan, 

colonisation could be supported more flexibly and efficiently, while promoting a 

national legislative jurisdiction with an appropriate sense of unity, and allowing 

government to develop along something closer to a traditional British unitary lines. 
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By reverting from federal towards unitary theory in the midst of Australia's 

development, this sequence in British policy is the reverse of that often assumed in later 

Australian political science.  Nevertheless, indications of the new trend had already 

emerged, as we have seen, in the idea that the South Australian 'province' should be 

regarded as still part of NSW, and the Port Phillip 'district' definitely so.  Whereas in 

those decisions the new framework was far from explicit, in this part we find it was 

highly developed, pursued over a 10 year period through three phases of policy 

proposals.  Only after these attempts were exhausted, in 1847, did the colonial office re-

endorse subdivision as a constitutional strategy, freeing the way for separation of Port 

Phillip.  The importance of the decentralised unitary plan has frequently gone 

undiagnosed, disguised by assumptions of separation's inevitability, the prominent 

conflict that erupted in Sydney from 1840 over constitutional reform and the fact that 

much of the British thinking was again being shaped in North America.  Understanding 

these issues is key to understanding the meaning and the fate of the model. 

 
Sydney versus Port Phillip 

Port Phillip's passage to separation from 1835 to 1851 is recognised as slow, but 

nevertheless is presumed in Australian constitutional history to have been inevitable.  

The delay is not usually blamed on any substantive problem in British colonial policy, 

but rather the backlog of political issues that had been building up regarding the future 

of the original convict colony.  From early 1840 Port Phillip's prospects became directly 

embroiled in political conflict with Sydney pastoral and commercial interests, through 

its association with a larger range of colonial land, labour and emigration policy 

reforms.  The land conflict was not new – the British government had been attempting 

retrospective systemisation of land policy in the Sydney districts since 1829, with the 

threat of the new South Australian approach quickly recognised in the Sydney Morning 

Herald's warning that NSW was about to be reduced to a "mere provincial appendage" 

of her younger "more vigorous sister" (1837, quoted Pike 1957: 147).  In early 1840 the 

conflict intensified when a suite of reforms was announced, finally including plans for a 

first representative legislature in NSW, but also terminating the transportation of free 

convict labour and extending the South Australian land system under a new Land and 

Emigration Commission (Roberts 1924: 102-15; Melbourne 1963: 246, 254-78). 
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The conflict between Sydney interests and the colonial office immediately played out, 

among other things, as a territorial battle over the size of the Port Phillip district.  In the 

December 1840 land instructions proclaimed by NSW Governor Sir George Gipps, the 

new Commission described decentralisation of land administration as "indispensably 

necessary", pointing out that NSW's area continued to exceed "the whole of the states of 

the American union" (quoted Melbourne 1963: 253).  The new instructions extended the 

Port Phillip land district from the 36th parallel to a more natural boundary along the 

Murrumbidgee and Murray Rivers (Figure 8).  Defended in Melbourne as 

"commensurate with its growing importance" (March 1841), the new boundary was 

vigorously assaulted by Sydney and London conservatives as part of the larger colonial 

office plan to help the "land-jobbing South Australians" injure the original colony (SMH 

December 1840, quoted Ellis 1933: 43; Melbourne 1963: 334-6). 

The debate faded after the land instructions were cancelled for various reasons in late 

1841, but a new pattern had been set which would dominate separation politics for the 

next 150 years.  Sydney views had not been a significant issue in any of the previous 

decisions, leaving territorial allocation a question lying principally between the colonial 

office and the colonists.  From this point, it would always be Sydney opposition that 

received primary blame for Port Phillip's frozen territorial status, with separationists 

presuming that the colonial office was sympathetic but constrained in its ability to act 

(Melbourne 1963: 283-356; McMinn 1979: 35; Garden 1984: 63-8). 

In fact the complexity of the new three-way debate between Port Phillip, Sydney and 

the colonial office substantially masked an underlying reality.  While Sydney 

pastoralists were adamant that their land systems should not be encroached upon, they 

accepted, rather than opposed, the idea that a new colony would be formally separated.  

In London, squatter representatives such as Edward Macarthur fought off the Whigs' 

1840 idea that NSW might be restricted to the already obsolete 'limits of location', and 

argued for Port Phillip's land district boundary to be pushed back as far as possible 

(Figure 8: C), but did not actually argue that Port Phillip should not be separate. 
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Figure 8.  The Eight Boundaries of the Port Phillip District 1839-1850 
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36°S and 141°E (Patterson 1962: 215). 

B Dec 1840 Official southern land district of 
NSW 

Sthn limit of location, Murrum-
bidgee, Murray R to 141°E 

(Melbourne 1963: 
254, n.4) 

C 1841 Proposed revised boundary, 
Edward Macarthur, London 

Wilson's Promontory to Murray. (Melbourne 1963: 
335, n.4) 

D 1842 Official revised district boundary, 
NSW Constitution Act 

Cape Howe to source of Murray 
to 141°E 

(see also Ellis 1933: 
43) 

  (Endorsed as colonial boundary by Governor George Gipps April 1846, Constitution Act 1850). 
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338-340). 
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Nevertheless, when the British government redetermined the territorial question, the 

result was the same as in 1839.  The NSW Constitution Act 1842 granted the Port Phillip 

district six of its own seats in the new two-thirds elected representative legislature, but 

denied the colonists' requests on both area and separation.  In line with the squatters' 

demands, the Monaro and Riverina4 were returned from the southern to the central 

district, with a new boundary replacing those of 1839 and 1840, now running "from 

Cape Howe to the nearest source of the River Murray, and thence the course of that 

river to the Eastern boundary of the province of South Australia" (1842 Act, ss.2, 51: 

see Patterson 1962; Melbourne 1963: 265, 278, 337-8; Lumb 1991: 12, 34).  Less clear 

however is why Port Phillip again missed out on colony status, with the Act ruling out 

territorial subdivision of NSW south of the 26th parallel.  The answer lay not in the 

Sydney political campaign, but in the colonial office, where a powerful mixture of 

political and economic imperatives had intensified plans for an alternative territorial 

approach not only in Australia, but in North America. 

 
The Canada problem (1836-1840) 

In British North America, questions about the management of colonial territory had 

begun to be resolved in a different way to those in Australia.  As seen earlier, the initial 

British approach had been to substantially 'federalise' the remaining American colonies, 

but this was not limited to the creation of a Governor-General and future dominion.  In 

the constitutional reconstruction of 1791, it was determined that the best prospect of 

retaining the major province, Canada, was to separate it into two provinces within the 

group: Upper and Lower Canada.  Almost ever since, French-speaking Lower Canada 

had been a political problem, and in a reverse trend to that operating in Australia, the 

1820s saw increasing British proposals to put the Canadas back together.  In 1836, the 

Gosford Commission was appointed to devise a new constitutional formula, with Gipps 

as one of its three members, but its mixed results were rendered out of date when armed 

revolts in Lower Canada in 1837-38 prompted a more decisive British reaction (Martin 

                                                 

4 Monaro (originally Maneroo) and Riverina were later terms, ‘Riverina’ being the name coined by Lang 
in 1856 for the area between the Murrumbidgee and Murray Rivers following the Spanish-named ‘Entre 
Rios’ region of South America (Ellis 1933: 71).  Generations of debate over legal entitlement to the 
Riverina nevertheless dated from this decision: see Garden (1984: 68), Ogier (1902; 1905; 1912) and 
Ellis (1933: 23, 37-41). 
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1972; McKenna 1996: 29).  That reaction was total reunification of the Canadas under a 

single colonial legislature, in the Union Act of 1840. 

The Canada problem galvanised the British consensus that it had been a mistake to 

separate the Canadas in the first place.  Particularly when the primary problem appeared 

to be a territorially-discrete cultural minority, the experience provided a direct reminder 

that federalism aside, Britain's own constitution had been built on a territorial strategy 

for welding disparate populations into one powerful nation.  Britain was not just any 

kingdom, but the United Kingdom of England, Scotland, Ireland and Wales.  Endorsing 

and popularising Canadian reunion, Lord Durham's famous 'report' of 1839 argued that 

the constitutional answer to the fracture was clearly the principle of legislative union 

"found perfectly efficacious in Great Britain" (quoted McMinn 1979: 36; Martin 1972: 

54-74).  A unitary legislature allowed all to be fairly represented, but ensured unity by 

allowing the majority to prevail on national matters – in Britain the English, and in 

North America, English-speaking Upper Canada. 

In Australia, the resolution of the Canada problem was read not for its territorial 

implications, but for the principles of colonial responsible government set out in 

Durham's report (Melbourne 1963: 261, 310-28, 383-6; Irving 1964: 194; McMinn 

1979: 31, 48; McKenna 1996: 29-30).  The accuracy of this reading is open to debate, 

not only because Durham's advice was not as well-received officially as often assumed, 

but because his argument that a unified legislature would be competent to exercise far 

greater power was part of the argument for territorial reunion, not necessarily a goal in 

itself (Martin 1972: 69).  In fact, in contrast with Canada, it was not the minority 

Australian provinces that were the source of political difficulty, but rather the majority 

Sydney squattocracy – suggesting even more clearly that official resistance to 

separation was not a squatter victory, nor intended to disadvantage the Port Phillip 

community, but more likely intended to preserve Port Phillip's scope to help check 

NSW's defective political culture.  In any event, though apparently invisible in Sydney 

and Melbourne, growing British policy questions about the role of multiple colonies had 

received a definitive answer.  Gone from the dominant colonial policy was the 

American federal idea that multiple territories made for constitutional strength, because 

particularly in America, it had become difficult to keep all of them within the empire.  

Gone too, therefore, was sympathy for colonisation based on Franklin's decentralist 

federal model, at least to the extent that the base colonial unit within each dominion 
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needed to remain that of the traditional separate colony.  Decentralisation remained an 

intrinsic goal of colonial development and the federal territorial path remained one 

alternative, but it was no longer the preferred one. 

 
The Stephen unification model (1836-1847) 

In London, Stephen's colonial office had been working on a new Australian 

constitutional path since 1836, in parallel with its efforts to find a new Canadian 

formula.  The immediate political and economic imperatives for an alternative 

Australian strategy were different, but in colonial policy the basic territorial issues were 

directly related and between 1840 and 1847, the revived unitary principle brought them 

to a common point.  The first of Stephen's three attempts to introduce his model began 

in 1838, in parallel efforts in all existing mainland colonies: in NSW, in a Constitution 

Bill successfully negotiated with NSW spokesmen but which languished pending the 

decision on convict transportation (Melbourne 1963: 237); and in the establishment of 

Australia's first formal representative institutions, not as legislatures but as town trusts 

and councils in Western Australia (1838) and at Adelaide (1839) (Pike 1957: 39, 241; 

Larcombe 1961: 31; Chapman & Wood 1984: 22-3; cf Crowley 1955: 54). 

In Stephen's model, the establishment of local institutions provided the key to two major 

problems.  In NSW, new constitutional arrangements were long overdue but 

confounded by political issues: neither the preponderant ex-convict population 

(emancipists) nor the self-interested squatter elite (exclusives) were sufficiently mature 

to take over colonial legislation, particularly with transportation still in progress (Ward 

1958: 22-9).  Alongside this ran a more complex economic problem, intimately 

territorial: the unmet demand for services and infrastructure to support the spread of 

civilian settlement, little of which could realistically be funded from London.  In North 

America, village and town organisations had sprung up early on settlers' own resources, 

but NSW's military history had left a strange environment in which all public services 

remained dependent on the Crown.  Despite the European population having more than 

doubled each decade since 1820, early efforts to establish local institutions had failed 

(Egerton 1893: 312-3; Larcombe 1961: 7-31; Melbourne 1963: 181-90, 274, 293-319; 

McNeill 1997: 18-9).  Without local institutions, the risk to territorial fragmentation 

was practically unlimited, with hundreds of colonies needed to provide the necessary 
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services; and yet in NSW, the civic calibre did not yet exist to constitute the legislature 

of even one. 

Stephen's model met these problems not simply with a comprehensive system of local 

governments, but a two-tiered structure in which a colonial legislature could then be 

constituted by secondary election of the 'cream' of the first.  His plan aimed to satisfy 

the principle of a wide democratic franchise, to be supplied at the local level, both to 

ensure the quality of the pooled legislative talent and to hold it to account.  Logically, 

the new 'district councils' should also be able to satisfy many of the political and 

administrative demands otherwise set to sustain infinite calls for colonial separation, as 

was occurring at Port Phillip.  In the first phase however, the strategy had mixed 

success.  The Western Australians were struggling to survive and could barely support 

even the first tier.  The South Australians successfully established the first tier, but 

financial difficulties suspended debate about the second (Pike 1957: 39, 241).  The 

NSW Bill remained in limbo, but in May 1840 Gipps introduced a local government 

Bill into the still-appointed NSW legislature, despite having objected to Stephen's plan 

prior to the decision on Canadian union.  Gipps eventually withdrew the Bill amid 

conflict between the exclusives and emancipists over the franchise, forcing him to 

instead begin trying to slowly issue individual charters (Melbourne 1963: 188-9, 231-

56). 

Stephen's second and most major attempt came in the NSW Constitution Act 1842 – the 

British law which so conspicuously declined to separate Port Phillip.  Instead, its 

proposal was a detailed system of district councils as the new base unit of territorial 

organisation.  Gipps was able to issue a multitude of council charters and the system 

quickly showed signs of working at Port Phillip, where councils formed at Melbourne 

(1842) and Geelong (1849) would prove to be the only ones to survive (Larcombe 1961: 

16-33; Power et al. 1981; Bowman 1983: 166; Chapman & Wood 1984: 23-4; Finn 

1987: 79).  However, in the Sydney districts and any other prospective communities the 

attempt failed.  By late 1845, all but one council was financially defunct, the new 

majority-elected legislative council having used its power to deactivate the crucial 

rating power on which they depended.  The scheme had fallen victim to the new NSW 

exclusive-emancipist alliance, campaigning against any local rates as 'taxation without 

representation', now meaning 'taxation without responsible government'.  Even by the 
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liberal appointee Robert Lowe, the offending rating power and new councils were 

attacked as "hell-hounds of confiscation" (see Larcombe 1961: 30; McMinn 1979: 37). 

The NSW legislators' campaign was a sign of much to come.  Nevertheless, Stephen 

was not yet defeated, joining with Gipps to evaluate the model and concluding in 

January 1846, that the mistake in 1842 had been to break the legislature's electoral 

dependency on the "municipal institutions designed to keep it in check" (quoted 

Melbourne 1963: 319).  In the third and final attempt, Stephen tried to wind back the 

clock and reestablish the secondary election nexus, in the 'Australian Charter' 

despatched by the colonial secretary-of-state, the third Earl Grey, in July 1847 (Ellis 

1933: 32-33; Hartwell 1955: 68; Larcombe 1961: 12; Melbourne 1963: 275-353, 388).  

The Charter updated Stephen's scheme with Grey's plans for simultaneously creating a 

free-trade national union, reclassifying each of the existing four colonies as 'provinces', 

whose secondarily-elected legislatures would then choose further delegates to the 

national assembly (Egerton 1893: 284; Ward 1958: 23; McMinn 1979: 92).  Grey 

abandoned the final attempt in early 1848, after the Governor of New Zealand, Sir 

George Grey, rejected an equivalent scheme for his colony sent seven months earlier, 

quickly followed by predictable Sydney attacks on the local institutions as "cumbrous 

and expensive" (Wentworth, quoted Melbourne 1963: 344-51).  Stephen retired, 

returning just once in 1850 to plead the case for district councils as a member of the 

Privy Council Committee on Trade and Plantations, but the attempt was over (Earl Grey 

1853: 317-23, 427-8). 

 

Reevaluating the Stephen model 

Stephen's constitutional model has been poorly recognised in Australia.  Its various 

iterations are generally regarded as disparate attempts to introduce some scheme of 

local government into NSW; only a few even suggest the attempts were connected 

(Ward 1958: 41-2; Larcombe 1961: 25-6; McMinn 1979: 42).  The dominant view, 

stated in Melbourne's Early Constitutional Development, is that the final Charter 

reflected Stephen's "ideal system of colonial government", but that 1847 presented 

"merely the first" chance for him to pursue it; earlier plans for local government are 

assessed as an unrelated "sop" (1838) and the product of Gipps' genuine but "academic" 

commitment to local institutions (1842)(Melbourne 1963: 342-6, 232-6, 323).  Further, 
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historical scrutiny of the 1847 Charter has been dominated by the assumption it was a 

'federal' proposal, and therefore not possibly related to any alternative British 

constitutional theory – an assumption to be revisited in the next chapter.  Revisiting 

Stephen's efforts in context, we find instead a coherent strategy for rebuilding 

Australian colonial structures on a constitutional path aligned less with federalism, and 

more with British unitary traditions.  The effort commenced in response to Australian 

political and economic challenges, viewed through a general search for new empire-

wide principles, but became a more intense and explicit concern in light of empire-wide 

problems. 

The rediscovery of Stephen's model has three significant implications for later 

understanding of Australian territorial theory.  First, it reaffirms the extent to which 

Australian colonial politics tended to be reading constitutional policy decisions without 

full appreciation of their theoretical background.  In April 1846 when the plan's second 

failure led Gipps to recommend in favour of Port Phillip's separation, he was assumed to 

be bending to the inevitable rather than acting with reluctance; contemporary politics 

and history alike overlooked that the first principle he had to explain away in his official 

advice was the policy of avoiding "dismemberment of any colony which, like New 

South Wales, may be of a size hereafter to become a nation" (quoted Melbourne 1963: 

253, 337-8).  Simultaneously, local institutions worked in Port Phillip and were 

successfully attacked in NSW, but in both cases without apparent consciousness of 

what, constitutionally, was trying to be achieved. 

Second, although Stephen's model was built on unitary principles, aimed at minimising 

and reversing territorial fracture in favour of legislative jurisdictions of larger size and 

greater unity, it was very different to the stereotype of British unitary systems assumed 

by later Australian political science.  As we saw earlier, it is generally presumed that 

early British unitary structures were highly centralised and thus, having quickly proved 

impractical in Australia, had already been abandoned.  Consequently, it has escaped 

orthodox analysis that Australia was ever subject to a comprehensive unitary scheme of 

this kind.  Stephen's model not only confirms that the assumed sequence in British 

policy is wrong, but that British unitary principles themselves were not necessarily tied 

to that centralised stereotype.  The new colonial office approach was not a mere copy of 

British constitutional systems transplanted into Australia, based on feudal patterns and 

archaic traditions, but a modernised, progressive version, custom-made for perceived 
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colonial circumstances.  Even sympathetic historians of unitary ideas date the earliest 

decentralised unitary blueprints in Australia to Australians themselves, in the late 19th 

century (Crisp 1990: 49).  Here we see that just as federal ideas were active earlier than 

assumed, British policy makers were working with parallel approaches in the 1830s-

1840s.  While Stephen's model was intended to minimise and reverse territorial fracture, 

it still provided actively for political and economic decentralisation – if anything more 

actively than territorial separation seemed able. 

Thirdly, a broader understanding of Stephen's model provokes careful scrutiny of its 

most conspicuous feature: its failure.  Alongside modern assumptions that unitary 

principles were alien or inadequate, we find conventional explanations of these efforts 

as having failed because their planned local institutions were unnecessary or 

impractical.  However, as we have seen, these institutions worked in places – simply not 

the places with an existing record of opposition to direct taxation, and whose political 

leaders made a point of killing them off.  Particularly in their 1842 iteration, the district 

councils were destroyed not because they could not work, but because it appeared they 

probably would, challenging the power of the existing legislators and fragmenting their 

demand for responsible government (Melbourne 1963: 291, 297-301; McMinn 1979: 

38).  These responses owed much to previous British policy neglect and poor political 

judgment, but attacks on the local institutions as impractical had the ring of rhetoric in a 

more complex battle.  For example, James Macarthur supported the original 1838 

model, and in 1841 gave assurances that there could be "no objection" to local 

governments if "placed under the control of… a true legislature in the British sense of 

the word" (quoted Melbourne 1963: 258-9), but still helped ensure none ever came to 

pass.  The major obstacles to Stephen's model appeared specific to the political culture 

of the early NSW legislature, which Stephen's new constitutional approach was itself 

trying to address but in which political and economic decentralisation seemed to have 

no deep or lasting resonance.  These problems proved to be a 'catch 22' beyond the 

British capacity to break. 

The failure of decentralised unitary plans did not necessarily mean there was policy 

consensus that multiple colonies were better.  Instead, it revealed that different 

communities held different ideas about how territory should be constituted.  Those 

seeking political autonomy used the new unitary institutions where they could, but did 

not perceive them as replacing the major goal of territorial separation already 
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established.  They carried on in a manner consistent with a federal destiny, without 

realising this had ever been at issue, indeed without recognition that the decade-long 

hiatus in territorial decision-making reflected any fundamental policy problems.  

Meanwhile, the Sydney squatter elite fought to maximise its own position, opposing 

both types of decentralisation, federal or unitary.  The demise of Stephen's unitary 

approach model, therefore, did not necessarily mean the victory of a comprehensive 

federal alternative.  In colonial office thinking, there was a conscious choice between 

federal and unitary approaches, but in Anglo-Australian politics these ideas were 

insufficiently conceptualised to be operating in direct competition. 

 

2.4.  Conclusions: so rich, yet so poor 

An understanding of the general territorial logic of Australia's early divisions seem to 

have escaped us because there wasn't one – rather, there were many logics, in a state of 

transition and indirect conflict.  From 1823 into the 1840s, each territorial decision was 

different, sometimes reflecting coherent constitutional ideas but never the same one, 

and on some occasions clearly confused.  Contrary to later hopes that the division of 

territory must have reflected a linear constitutional progression, British policy 

commenced as if relatively certain, but quickly lost that certainty and ultimately 

underwent substantial transformation.  Some major boundaries determined in this period 

were 'imaginary lines', but these were most open to later attack not as necessarily 

arbitrary or illogical in themselves (only in South Australia's case was this clearly so), 

but as symbols of the deeper policy incoherence.  Moreover, Australia's formative 

territorial politics were still descending into a period of "confusion and change without 

parallel" in its history (Wentworth 1956: 11), or as described in London at the time, one 

of "indescribable ferment" (Morning Chronicle, quoted McKenna 1996: 35). 

Through this apparent chaos nevertheless ran two continuous threads of constitutional 

theory, appearing in a reverse order to that customarily assumed.  From 1820 these 

ideas focused first on a federal strategy of political and administrative decentralisation, 

and then from 1836 shifted back towards a unitary one.  Both ideas appeared decades 

earlier than often later presumed, both predicated on Australia's evolution into a British 

dependent nation.  Further, although these ideas were in the process of being recognised 

as different political traditions in the wake of the American revolution, both theories 
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were distinctive for their strong common focus on decentralisation, directed to the 

practical imperatives of a new, rapidly growing political economy and the spatial 

extension of new institutions in support of European colonisation.  At the same time, far 

from being uniform, the manner of reception of each of these ideas into Australian 

politics was different, not only overall, but in different places.  Encouraged by the initial 

British policy, American decentralist or 'Franklinesque' federalism represented such a 

strong, contemporary colonial precedent that it took hold very quickly in new 

Australian settlements, particularly where they had sprung from earlier ones in 'frontier' 

fashion.  There was clearly a problem brewing, however, with dominant political 

attitudes in the older Sydney central districts, which from at least 1837 took an 

increasingly defensive stance against the federal-style approach.  Following on its heels, 

the unitary alternative showed itself similarly capable of putting down roots in new 

settlements, and remained consistent with the call for 'true' British constitutional 

structures, but was never fully tested because Sydney district support for it, too, was 

withheld. 

The questions caught in the policy shift between Australia's first two major territorial 

theories were not whether Australia should be developed as a nation, nor whether such a 

nation also required territorially-defined subnational structures – rather, it was what 

type of nation, based on what type of subnational structures, according to what 

territorial formula.  By the mid-1840s the partial attempt at one strategy followed by 

failure of another left these questions fundamentally unanswered.  The outcome in 

political theory was a rich mix of constitutional ideas aimed at realising common goals, 

but which remained poorly conceptualised in Australian politics.  The practical outcome 

was that a quarter-century after it began, the search for a coherent plan for the 

subnational allocation of Australian territory – on either model – had come to a grinding 

halt. 
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Chapter Three 

Anti-federal, anti-nation, anti-theory: 1840s-1880s 

Oh, for a Washington, or a Franklin! -But we may sigh in vain. 

Sydney Morning Herald correspondent on NSW constitution, 26 August 1853. 

You gotta love this city for its body and not its brain. 

T. Freedman (The Whitlams), 'You Gotta Love This City', Love This City (Black 
YakIPhantom Records, Sydney, 1999). 

3.1. Introduction 

By the mid to late 1840s Anglo-Australian politics had come to know, but not 

necessarily recognise, two major groups of territorial ideas: first, a decentralist or 

Franklinesque form of federalism, in which territorial subdivision was pursued as a 

strategy of colonisation; and second, James Stephen's decentralised unitary model of 

,government, pursued by the British government without success. The question for the 

crucial years before, during, and after the transition to responsible government, was 

which if either approach would inform Australia's long-term territorial foundations. 

At the close of the last chapter, we saw that the failure of decentralised unitary model 

was dictating a reversion to the original strategy, freeing the way for formal separation 

of Port Phillip and other regions as colonies rather than mere 'districts'. In this chapter 

we will find that not one but both of the first two territorial approaches remained largely 

stillborn. So far we have seen little reason to believe that this stand-off was because 

federal and unitary ideas fell into direct political conflict, because even to the mid-1840s 

this had not yet occurred. Instead a third approach was at work, stemming from a NSW 

political leadership caught between federalist erosion of their territory on one hand and 

perceived British tactics for diluting their power on the other. 



Between the 1840s and 1880s we see clearly how NSW leaders rejected both 

decentralist ideas in favour of a de facto centralised framework, and how this new body 

of ideas came to dominate constitutional practice in most Australian states. The first 

part of the chapter reviews the conventional assessment that Australia continued on a 

natural path of territorial subdivision, consistent with its later federal nature. Of course, 

this assessment has already been challenged, since that territorial path had already 

experienced a decade of turmoil until now unrecognised; and in this chapter we find 

more of the same. Port Phillip's separation took five more long years to achieve and 

new separation claims in northern NSW proved equally protracted, over three separate 

debates. Contrary to later assumptions, Australia's constitutional development was not 

accelerating but slowing, in a three-way conflict between decentralist federalists, the 

Sydney legislative elite and a British government washing its hands. 

The second part of the chapter deals with common assumptions that the constitutional 

settlements of the 1850s, in which the first four colonies achieved responsible 

government, resolved Australian territory by entrenching a framework based on freedom 

and decentralisation. It finds these assumptions to be seriously misplaced, by reviewing 

how constitutional design dealt with a range of ideas about the territorial shape of 

Australian institutions, but settled around de facto centralised unitary forms - an 

institutionalisation of the centralist tradition to have major impacts on all future 

constitutional development. 

The third part analyses how territory was specifically left unresolved by these debates. 

Under responsible government most colonial legislatures fell into line with the previous 

NSW approach, fighting off federal-style territorial change and major devolution to 

unitary-style local governments. However, Britain's partial exit from constitutional 

affairs meant that the three-way conflict continued, with both decentralist and centralist 

tendencies presided over by an umpire unprepared to act. It gradually emerged that the 

colonial territorial framework had indeed stopped in mid-development, but in theory and 

practice this was not a result obtained through decisive resolution or reconciliation of 

ideas, but rather a continually contestable default. Contrary to its otherwise vibrant 

political development, territorially Australia had become a frozen continent. 



3.2. Great expectations: colonial subdivision 1846-1852 

By 1846 the demise of Stephen's unitary model was indicating that official 

constitutional planning should return to its 1820s starting point, that of a systematic 

approach to colonial subdivision. The two options involved a clear choice: NSW 

Governor George Gipps advised that if the Sydney squatters heeded the warning of Port 

Phillip's separation and reversed their opposition to local government, further separation 

of NSW territory might be avoided; but if they didn't, Port Phillip would necessarily be 

just the first of "several small Colonies" into which NSW must be cut (quoted 

Melbourne 1963: 324, 337-8,388; see also Ward 1958: 28; Baker 1985: 211). In 1850 

with the decentralised unitary model clearly abandoned, the Privy Council Committee 

on Trade and Plantations took the same position, reporting that the "most cursory 

inspection of the maps and charts" dictated further subdivision of NSW, Western 

Australia and South Australia "into a greater number of distinct Colonies" (quoted Earl 

Grey 1853: 427-8). However, that was the theory; in political reality, a return to 

subdivision proved more problematic. Grey's July 1847 decision to proceed with 

Victorian separation took until July 1851 to be realised, as the British government 

wrestled to negotiate any agreed constitutional formula with the colonies. A new three- 

way conflict was playing out between the colonial office, NSW political elite and 

separationist communities, its dynamics demonstrated not only at Port Phillip but also in 

the first two debates over separation of the NSW northern districts in 1846-1848 and 

1849-1852. 

North Australia I (1846-1 848) 

The return of colonial subdivision - the formal separation of existing colonial territories 

into new smaller ones - came in February 1846 with the British government's gazettal of 

Australia's fifth colony. Contrary to later beliefs this was not Victoria (Port Phillip), 

which would only come five years later, but the vast 'North Australia', covering the 

entire continent north of 26"s and east of 129"E (Figure 9, B). Easily forgotten because 

it had a legal life of only 26 months, the colony was host for five months to an official 

settlement of over 200 convicts, soldiers and families at Port Curtis (Gladstone). 



Figure 9. The Seven Boundaries of the NSW Northern Districts 1840-1870 

. 

Source: Drawn by author based on references below and in text. 

Legend (Letters above indicate location of each boundary, as listed below) 

A May 1840 Proposed official northern land district of Nthn limit of location, (Melbourne 1963: 
NSW (not proclaimed) Manning River 254, n.4) 

B 1842 Official minimum NSW boundary, NSW 26"s 
Constitution Act 

1846 Boundary of Gladstone's North Australia 26"s 

C 1847 Proposed boundaries of 'Cooksland' (inc. sthn 30"s to Tropic of Capricorn (23Vz0S) 
limit 'Leichardstland'), Dunrnore Lang 

D 1849-50 Official southernmost possible new colonial 30"s 
boundary, Earl Grey's Constitution Act 1850 

E 1853 Proposed restored minimum NSW boundary, 26"s 
draft NSW Constitution Bill 

F 1856-59 Final NSW-Queensland boundary McPherson Ra, McIntyre R, 29"s (McLelland 
1971: 678-9) 

G 1860s+ Proposed boundary, Central Queensland and 
South Queensland 



The first step in the long road to Queensland's separation, North Australia was also the 

last ever colony proposed entirely from London. The brainchild of William Gladstone, 

secretary-of-state for the colonies from December 1845 to July 1846, it was conceived 

as a new convict colony to relieve the prison overcrowding generated by the 1840 

termination of transportation (Bell & Morrell 1928: 299; Melbourne 1963: 357-8; 

Golding 1966: 34). To achieve this, Gladstone merely had to rename the territory north 

of 26"s something other than 'New South Wales', using the 1842 Constitution Act, and 

transportation could resume without changing any royal orders or legislation. North 

Australia was only terminated, and Port Curtis abandoned, after the colonial office 

passed back to Whig control in July 1846. 

For a shortlived, 'top down' project, North Australia had major unanticipated effects, 

particularly in its triggering of a real separation debate. In 1840 the Whigs had flagged 

the possibility of separation as far south as the Manning River near Newcastle, but these 

districts were still so sparsely settled that the question was academic. By 1846, although 

pastoralists had spread from the New England tablelands all the way to Port Curtis 

itself, this was a slow overland flow. Neither of the major coastal towns, Grafton on the 

Clarence or 'Big River' and the Brisbane area only recently made 'free', were yet acting 

as major gateways of settlement (Knox 1971: 564-7; Fitzgerald 1982: 78-94; Johnston 

& Gregory 1989). North Australia triggered a new debate about the north's 

constitutional future. 'Gladstone' immediately seemed destined to be the development 

hub of the north, provoking jealous criticism of the project by the Moreton Bay 

Courier.' Gladstone's cancellation equally quickly reopened new possibilities. 

Pastoralism spread rapidly into the 'new' territory, with Maryborough emerging as an 

embryo alternative capital north of the 26"s line, and Ipswich, Brisbane and Cleveland 

as southern competitors (Roberts 1924: 211-7; Ellis 1933: 46; Johnston & Gregory 

1989: 246-7). Nor should Grafton be ignored, argued Dunmore Lang, mounting a case 

See Fitzgerald (1982: 93), Huf et a1 (1993: 272). The probability that Gladstone would be a major 
northern hub had been rumoured for many decades, Port Curtis having been described by Matthew 
Flinders as a natural port in 1802 (two decades before John Oxley located the Brisbane River in 1822, on 
his return voyage from inspecting Port Curtis), and the idea of a convict post on the site had been revived 
in 1838 (Fitzgerald 1982: 62-3, 86, 93). 'Gladstone' was only officially occupied under Lieutenant- 
Colonel Barney from December 1846 to May 1847, and 'North Australia' formally degazetted in April 
1848 (Bolton 1963: 12; Melbourne 1963: 277-8,358; Golding 1966: 35; McLelland 197 1 : 673-4). 



for the line to be shifted south to 30°S, to create the first of three northern colonies: 

'Cooksland', followed by Zeichhardtsland' north of the Tropic of Capricorn and 

'Flindersland' on Cape York Peninsula (Lang 1847; Ellis 1933: 45; Melbourne 1963: 

373; Baker 1985: 245-9; McKenna 1996: 2; Figure 10). 

Figure 10. John Dunmore Lang's eastern Australia 1840s-1850s 

Source: J. D. Lang's Freedom and Independence for the Golden Lands of Australia (1852), as 
reproduced by McKenna (1996: 2). Note this postdated Victoria's separation and accepts the 1851 
Victorian boundary, but predated Lang's support for a separate Riverina and New England. 



As Figures 9 and 10 show, this debate opened up not one, but a multitude of possible 

northern frontiers. In London in 1847-1848 the last iteration of Stephen's unitary model 

was being framed and abandoned, but in Australian politics the actions of the British 

government had unintentionally given the instinct to colonial separation a further boost. 

Against these events, the idea of any territorial strategy other than colonial subdivision 

never gained traction. However as the next phase of the debate showed, nor did the 

realisation that British ideas about subdivision now had less to do with long-term 

colonial theory and policy, than with fixing short-term political problems. 

North Australia 11(1849-1 851) 

The second debate over northern separation followed close on Grey's abandonment of 

Stephen's unitary model. Like Gladstone's plan, it was triggered by the need to find a 

short-term solution to the convict problem. Indeed, Grey set out to capitalise directly on 

the previous unintended debate by deliberately provoking a new wave of separation 

agitation, a tactic widely suspected of having been politically disingenuous but until 

now not fully understood. In mid-1849 two things happened to Grey. First, his own 

plan to resume what was now called 'exile' transportation to Sydney and Melbourne was 

met with near-rebellion against convict ships such as the Hashemy (Bell & Morrell 

1928: 311; Hartwell 1955: 69; Melbourne 1963: 362-4, 407-9; Travers 1992: 50; 

McKenna 1996: 44-7). Second, Grey received fresh representations for a new colony 

from New England north, not initially directly requesting convict labour, but already 

prominent in his mind as regions that had willingly accepted the 'exiles'. 

Grey's response in late 1849 was to include a clause in the then draft Constitution Bill, 

inviting all "inhabitant householders of any such of the territories.. . northward of the 

thirtieth degree of South latitude" to petition for "a separate colony or colonies" (1850 

Act, s. 34, see Bell & Morrell 1928: 129; Lumb 1991: 15,34). Mere word of the clause 

had the desired effect, provoking towns and pastoral communities from all points north 

to petition for separation, led by the convict-seeking New England and Darling Downs 

squatters and backed up by coastal centres seeking separation without convicts (Ellis 

1933: 48-5 1; Melbourne 1963: 407-1 1; Farrell 1997a: 9). Despite having deliberately 

incited this debate, and receiving legal advice that the petitions met the statutory 



requirement, Grey determined in late 1851 that separation was not warranted. 

Mysteriously he lost office again in 1852 having taken no further steps, despite the most 

intense, optimistic debate to date (Ellis 1933: 50,56; Fitzgerald 1982: 108). 

Grey's backflip is conventionally put down to colonial office advice that it might be 

better to wait (for what is not clear), and the complication that some pastoralists had 

petitioned for a boundary further south than the 3oth parallel (Melbourne 1963: 408-10; 

Knox 1971: 568). These judgments, however, were apparently made without 

considering evidence of what Grey himself wrote at the time. The disingenuousness 
, 

went deeper because Grey's whole separation tactic was a bluff. Grey revealed that he 

never intended to separate the territory, but rather to simply force local legislators to 

buckle to his demand for exile access to NSW as a whole. Indeed, had he really wanted 

to establish a new northern convict colony, Grey need not have cancelled North 

Australia. However, his new exile policy was different, aimed at releasing minor 

offenders and forced emigrants cheaply into areas of existing large population. The 

separation petitions were intended to use the risk of losing territory to put pressure on 

the NSW legislature to buckle. If they had, Grey admitted later, separation would not 

have been required; but when they didn't there was also no point to the separation 

because it did not solve his problem (Earl Grey 1853: II,5-28,53-5; cf Melbourne 1963: 

364-5; Knox 1971: 566). The whole question had ultimately been a sham. 

Grey's bluff had three major effects on Australian debate. First, it further heightened 

separation expectations through ideas that a specific constitutional precedent had been 

created - lifting the normal, unwritten right to petition for separation into a statutory 

'right' of territorial self-determination. For over a century, separationists would plead 

that Grey's clause had transferred "the right to subdivide from the Legislature to the 

people concerned" (Ellis 1933: 47-56). Not just in New England, but across Australia, 

"inhabitants of any disaffected portion of a colony" would come to believe that all they 

had to do was ask, and the Crown was obliged to act (Doran 1981: 40; see e.g. QPD 

1899: 35-6, 121; Rowley 1941: 227; Bastin 1955: 77, 80). No such 'right' existed, but 

the expectation was understandably massive. 

Second, Grey's bluff encouraged Australians to believe that as well as being receptive to 

'bottom up' demands, the British government had a comprehensive 'top down' plan for 



continued subdivision. With Victoria separated under the same 1850 Act, it seemed 

these were not one-off, but coordinated processes. Similarly, the use of the 30" parallel 

in Grey's clause suggested his agreement with Lang's boundary and presumably its 

underlying logic (Ellis 1933: 45-7; Kidd 1974: 60; Farrell 1997a: 10-1 1). In fact it was 

a mere political device, and Grey officially regarded Lang as a charlatan (Earl Grey 

1853: 11, 5-28; Ward 1958: 131-3; Baker 1985: 252-375; McKenna 1996: 49-53). 

Whatever the appearances, despite British politicians' abandonment of the unitary plan, 

they were not motivated by any general replacement plan of multiple colonies. 

Thirdly however, Australian separationist communities had only a limited grasp of the 

extent to which British political interest in subdivision was now being driven merely by 

short-term political. Whatever the theoretical preferences of the colonial office, Grey's 

treatment of the northern districts in 1849-1852 was an indicator that London authorities 

were now seeking to wash their hands of all but vital colonial political problems 

(McNaughtan 1955: 100). Grey's 1850 Constitution Act paved the way, and by late 

1852 the influx of gold rush populations had allowed Grey's Conservative replacement, 

Sir John Pakington, to promise responsible government within months of talung office 

(Ellis 1933: 49-50; Melbourne 1963: 362-3, 372-3, 408-9; Fitzgerald 1982: 105-6). 

Pakington also ruled out northern separation, but with heightened public expectation of 

its inevitability, there remained broad faith that ultimately, when the time was right, the 

British government could be relied upon. A gap between perceptions and the reality of 

constitutional policy was opening within colonial politics. 

The three way conflict 

As we saw in the last chapter, when separation demands failed it was easiest for 

separationist communities to preserve their trust in British wisdom by placing the blame 

on a more immediate cause. Based on the Port Phillip experience, the obvious cause 

was Sydney political interference and opposition and this impression was perpetuated in 

northern assessments. In fact, by refusing to admit to Grey's exiles the majority of NSW 

legislators presumably expected the separation to follow, but the practice of blaming 

Sydney was now well-institutionalised, a natural progression from its old reputation for 

corruption and venality. On the eve of Port Phillip's separation, the ex-Sydney patriot 



David Blair described Melbourne as a city abounding with "vitality in every department 

of human activity", compared to Sydney's "stillness of intellectual death" (quoted 

McKenna 1996: 92). Similarly in the northern districts in 1852-1853, and again in 1856 

when the final separation boundary was moved to the McPherson Ranges, blame was 

placed permanently on the standard 'bogey': "Sydney intrigue at its worst", "insidious" 

and "sedulous" (Ellis 1933: 57-71, 89; see also Melbourne 1963: 445; Fitzgerald 1982: 

1 12; Farrell 1997a: 9,26). 

While the anti-Sydney assessment was exaggerated, the NSW legislature was indeed 

vocal in its rhetorical opposition to separation, eager to use London's threats against it in 

the fight for responsible government. The result was that territorial principles since 

assumed to have been accepted between all parties, in fact remained highly contended. 

In 1850 the Privy Council Committee tried to express confidence that the NSW 

legislature had "gradually but effectually yielded to the progress of knowledge and 

reasoning" regarding Port Phillip's separation (quoted Earl Grey 1853: 427-8), but there 

was no evidence that it had. In a height of irony, the NSW legislators' unchallenged 

leader on constitutional issues, W. C. Wentworth, farewelled the people of Victoria in 

1851 by accusing them of "a greedy and grasping disposition" (quoted Ellis 1933: 41). 

Similarly, the thrust of NSW rhetoric remained antagonistic even after Moreton Bay's 

separation was broadly accepted as inevitable, with solicitor-general John Darvall 

insisting in 1856 that "never was there so weak, so mischievous, so insane a measure" as 

the proposed "amputation" (quoted Ellis 1933: 61, 49; Parkes 1892: 100-1; Fitzgerald 

1982: 112). In their criticism of the restored subdivision trend, senior NSW legislators 

also continued to directly associate it with a federal path of constitutional development, 

albeit now in an openly negative rather than implicitly positive sense. In August 1853 

Wentworth dismissed northern separation by disputing the legitimacy of creating any 

new colonies, not just as an injustice to NSW but on constitutional principle: 

[The northern representatives] assumed that the separation of the northern districts 
was a right, but he (Mr Wentworth) protested against the colony being split up into as 
many separate governments as people chose to imagine would suit their convenience. 
... [He] thought they had too many separations already. The only result of this 
miserable policy would be that a series of petty, paltry, insignificant, states would be 
created which would necessitate the creation of a federal Government and end 
inevitably in the overthrow of the British throne. ... If he had had his way, that 
brilliant province of Victoria, which was growing up so democratic, would never 



have been separated at all. . . . Was this colony merely to be a sucking nurse to these 
young states till they could toddle alone, and take care of themselves, and then to part 
with them? (SMH 1853b; cf Ellis 1933: 54; Fitzgerald 1982: 112) 

Having himself earlier toyed with republicanism as a political weapon, the increasingly 

conservative Wentworth was right in identifying that colonial subdivision was 

consistent with American-style federalism (McKenna 1996: 57,68,77). Whether or not 

bolstered by 'top down' British encouragement or still shaped directly by American 

influences, northern separationism showed that the frontier tendency to seek colonial 

autonomy was indeed self-perpetuating, pioneered in Van Diemen's Land (now 

Tasmania) and repeated at Port Phillip (Victoria). Just as importantly, Wentworth's 

dismissal of the idea showed an obliviousness to the positive logic of the Franklinesque 

federalism embedded over the last 30 years, presuming the answer to his 'sucking nurse' 

question to be 'no' when in fact, the whole purpose of subdivision on a multi-colonial 

model was that it was 'yes'. 

By the early 1850s the three-way conflict between separationists, the NSW legislature 

and the colonial office raised both theoretical and practical dilemmas. First, although 

there were strong elements of political rhetoric in both the British and NSW legislative 

positions, making their theoretical positions hard to determine, there was now a serious 

question as to whether further constitutional development was to be informed by any 

recognisable theory of territory. If NSW legislators believed it should be neither the 

decentralised unitary model they had previously killed off, nor the original pattern of 

decentralist federalism, then what was it to be? Second, if the latter path could only be 

restored through heavy British intervention to overrule the Sydney opposition, how 

would subdivision be maintained in practice, if or when the British government made 

good its promise to grant responsible government? In the early 1850s these dilemmas 

meant Australian territorial ideas stood at a major crossroads. 



3.3. Homegrown theory: territory and Australian constitution-making 1852-1856 

Responsible government provided a crucial new opportunity for the enunciation of 

Australian political ideas, because under Grey's 1850 Constitution Act, its meaning was 

left to the four colonies themselves to define. Moreover this was to be done in a 

document or documents which brought Anglo-Australian constitutional principles into 

their first discrete written form. The result was four Constitution Acts, intensively 

debated in 1853 before being submitted and approved for Tasmania (1854), NSW and 

Victoria (1855) and South Australia (1856). Any northern separation was due to 

commence automatically with the same constitution as NSW, while 35 years later, 

Western Australia would adopt a largely identical model. 

What was the territorial theory underpinning these fundamental laws? On later 

orthodox stereotypes, each colony now asserted its stature as an independent 

community, perhaps even ready to permanently go its own way. Yet as we saw in the 

last chapter, all four south-eastern territories had already grown up with interrelated 

expectations as different parts of a future British nation. In fact, in further contrast to 

later stereotypes, nor was the sense of national commonality jettisoned in 1853-1856 

debate. In arriving at their new constitutions the legislatures necessarily confronted a 

range of territorial ideas, from the meaning of British institutions for colonial purposes, 

to national blueprints, to the likelihood of more colonies. Confronting each of these 

issues in turn, we find a specific result: a Sydney-led copy of British national 

institutions, unitary in nature but more centralised than any real or preferred British 

constitutional forms. This uniquely Australian body of ideas carried an important new 

theory of territory. However, this theory was implicit and by no means clearly resolved, 

because while questions of long-term national and provincial structure remained 

important, the answers were still presumed to be fundamentally imperial concerns. 

British Constitutions: a new de facto centralised unitary tradition 

Australia would ultimately have six constitutions based on the template developed by 

the first four colonial legislatures between 1852 and 1854. Although these first 

constitutions would involve significant variations in democratic process, their core 

institutions all followed the same basic precedent - unsurprisingly, that which emerged 



from the battle for responsible government already spearheaded by the legislators of 

NSW (McNaughtan 1955: 105; Main 1957). For 20 years the NSW legislators' goal had 

been to maximise,power in themselves. Complex problems of territorial policy had 

been important triggers for this campaign, but from at least 1840 the substance of each 

policy problem was collapsed into a common procedural solution - delegation from the 

British parliament to the local legislature of whatever power could be grasped, 

reasonably or otherwise. The NSW campaign for control became an end in itself, 

remarkable for its single-mindedness and openly scornful of theoretical objections 

whenever thrown up by British authorities (Clark 1962b: 105, 182-3; Melbourne 1963: 

230-64,324,391; Irving 1964; McMinn 1979: 7-20,40). 

For NSW purposes, this single-minded campaign translated into one primary 

constitutional principle which British authorities could never deny, that of the executive 

Government's responsibility to the parliament. In reducing British constitutionalism to 

writing, only certain institutions were relevant - as Wentworth reported to the NSW 

legislature, "a form of Government based on the analogies of the British Constitution" 

meant the machinery that would deliver its maxirnised control, the "three Estates" of 

Sovereign, House of Commons and House of Lords (NSW Legislative Council 1853c; 

1853b). Already out of date (McKenna 1996: 31, 7 3 ,  this was a selective picture of 

Britain's institutional contents, deliberately elevating one element to a status that became 

representative of the whole. Among the many excluded institutions were the territorial 

principles underpinning the British system itself; the 'three Estates' became the only 

principle, capable of operating over any and every jurisdiction, thus leaving formal 

territory as a separate question. However, the NSW approach clearly copied only 

national institutions from the British constitutional heritage, and thus carried with it two 

important, implicit territorial effects. 

The first effect of the selective picture was to place no constitutional value on the role of 

local institutions in a British system of government. None of the final Constitution Bills 

proposed a comprehensive system of local administration on any known tradition. 

Some analyses suggest this was mere oversight, the result of simple colonial ignorance 

about British local government since the average Australian legislator had "no training 

in English politics, or even in the work of local self-government by municipal councils" 

(Wood 1933: 192-3). In truth we know from the frequency with which NSW leaders 



had actively killed off local government schemes over the previous 20 years that the 

'oversight' reflected an active constitutional stance, in which no other institutions were 

to be permitted to erode the legislature's own power. Quite inconsistently with the 

colonies' geography and the already choked urban centres of the south-east mainland, 

just one of 30 circulating constitutional plans suggested a formal system of local 

government - and tellingly the suggestion was from the smallest colony, Tasmania 

(SMH 1853a). The outcome held a strong irony for all three ex-NSW colonies, their 

decentralist histories now realigning with a NSW tradition of "potent central 

authorities", "enfeebling" the prospects of any local government system comparable to 

America or Britain (Finn 1987: 2-3, 14; cf de Tocqueville 1835: 60-1; Rossiter 1953: 

16). The new Australian precedent did not preclude the creation of local government by 

legislation, but it demoted any such scheme from 'constitutional' importance. 

The second effect of the NSW disconnection of institutions from territory was a subtle 

redefinition of what a British 'unitary' system was all about. As we saw in the last 

chapter, the concept of 'unity' embedded in British parliamentary authority was 

explicitly territorial, relying on the 16'~ to 1 8 ~century construction of British 

nationhood through union of England, Scotland, Ireland and Wales. Even apart from 

local government, the institutions of British nationhood overlaid a further complex web 

of traditional territorial allegiances also disregarded in the Australian colonial copies. 

Indeed if one compared the union of four territories under the British unitary system and 

the four territories seeking new constitutions in Australia, then on an idealised view of 

British nationhood, the constitution each colony sought for itself was actually more 

applicable to the continent. Thus a farsighted group of Shoalhaven landowners even 

petitioned the NSW legislature in December 1853, suggesting an intercolonial 

conference "to prepare one Constitution for Australasia": 

[I]t appears to your Petitioners strange and unstatesmanlike, as well as a most 
unseemly and untoward system of patchwork legislation, that Australasia, comprising 
but four Colonies, Dependencies, not far distant from each other, peopled by the 
same race, British subjects too ... shall be doomed to have no less than four 
Constitutions. The great study and aim of all practical British Statesmen is not only 
to have and preserve one British Constitution, but also to assimilate the local laws of 
England, Ireland, Scotland, and Wales, as being most conducive to [inter alia] the 
social and political harmony of the people (NSW Legislative Council 1853a; Cramp 
1914: 128-9). 



The deafness of the NSW legislators to this suggestion highlighted that the importation 

of British precedent was a political device, not tied to the actual history, content or 

circumstances of the British constitution. In both these ways, the copying of only its 

central institutions, and neglect of its decentralist elements did not mean that the new 

constitutions had no territorial content. Even if anti-theoretical in rhetoric, the NSW 

campaign was far from atheoretical in nature and result, because the political history 

leading to this template was not accidentally centralist but deliberately so. NSW 

legislators had ended up following the example they were taught by British double- 

standards, that theories of devolution could be exploited, changed and disregarded at 

will in support of their own power (McNaughtan 1955: 134; Melbourne 1963: 385-8, 

422). Australia was now seeing the birth of a new de facto unitary constitutional 

tradition, more centralised than the original. In some areas this centralising tradition lay 

over the top of an earlier decentralist consciousness, but for Sydney district legislators it 

remained a total blueprint in itself. 

Unity via union: the 'limited' or 'classic' Sydney view of federalism 

As we have just seen, the first homegrown constitutions inevitably raised the broader 

territorial question of Australia's destiny as a British nation. Indeed, it is frequently 

believed that such questions were now only emerging in Anglo-Australian politics for 

the first time and failed to translate into a constitutional plan because Australians were 

not yet prepared to think nationally (e.g. McKenna 1996: 59). That belief was 

challenged in the last chapter, which suggested that federalist and unitary thinking alike 

had assumed a national coherence since the 1820s, in both British and local politics. In 

the 1850s the assumption continued: Tasmanians directly argued that responsible 

government should include national as well as provincial structures (SMH 1853a), and 

the Victorians agreed that a federal union remained natural (Gavan Duffy 1857). 

Importantly, these nationalist presumptions were also shared by NSW political leaders. 

Whatever their distaste for decentralist federalism and their disregard for the Shoalhaven 

petitioners' idea of an intercolonial conference, NSW leaders credited themselves with 

founding talk of a national constitution. In 1846 NSW colonial secretary Edward Deas- 

Thomson's suggestion of a Governor-General to enforce national free trade was to earn 



him a later title as "par excellence the Father of Australian Federation" (Cramp 1914: 

123-6; see also Wentworth 1956: 8-9; Irving 1999a: 3-4,24,357-8,430). In 1848, 1850 

and 1853 NSW legislators thrice supported a national assembly of the various 

Australian 'provinces', first when savaging Stephen's Australian Charter, then when 

Grey repeated the idea in his 1850 Constitution Bill and again when Wentworth's 

legislative committee recommended a final constitutional strategy (Earl Grey 1853: 3 17- 

23, 427-8; NSW Legislative Council 1853c: 121-2; Wentworth 1956: 7, 10; Melbourne 

1963: 344-51). The Sydney Morning Herald maintained the call, condemning the 

"huckstering notions of statesmanship" reflected in four stand-alone constitutions, with 

each colony legislating and bidding against the others "like rival tradesmen competing 

for custom" (1857, see Ward 1958: 465). 

Australian nationalism came to nothing for specific reasons. Had colonial delegates sat 

down to negotiate a national union and submitted their result jointly to the British 

parliament, there is little doubt it would have succeeded. However, Grey's process 

provided no avenue for direct negotiation about the issues involved and by the time the 

colonies received the opportunity to draft their own constitutions under his 1850 

Constitution Act, its general assembly provisions had been struck out as a "rash and 

perilous innovation" by the House of Lords (McMinn 1979: 46-7). This result had more 

to do with British party-politics and European social upheaval than with Australia, but 

unless the British parliament imposed a union from on high, as Wentworth suggested in 

1853, there seemed little prospect (NSW Legislative Council 1853c: 121-2). As the 

Sydney Morning Herald observed, Australia was short on Washingtons and Franklins. 

Nevertheless, the Australian debate indicates how the territorial basis of nationhood was 

being conceived. The question provoking significant differences between Australians 

was not whether Australia should be one nation within the British empire, but what type 

of nation. Responsible government was regarded by some as consistent with either of 

the existing national ideas: decentralist federalism, including the ongoing benefit of a 

federal union for "more promptly calling new States into existence" (Gavan Duffy 

1857); and the decentralised unitary model implied by Tasmanian suggestions for local 

government, and perhaps the Shoalhaven petition. However, once again the NSW 

legislators' position appeared to be based on a different type of nationalism. Just as the 

NSW preferred constitutional template was unitary but of a uniquely centralised nature, 



so too their idea of federalism involved centralised territorial forms. Not only were 

these not Australia's original federal ideas, as shown in the last chapter, but NSW 

leaders appeared to recognise this fact by not describing their ideas as 'federal' at the 

time. Indeed, Sydney's prime goal of a free trade union was itself not necessarily federal 

at all, being concerned less with divided or shared authority, than with reversing the 

effects of territorial separation in order to restore Sydney's trading supremacy. 

Similarly, when NSW leaders welcomed the British idea of a 'general' (not 'federal') 

colonial assembly between 1848 and 1850, its attractions appeared to lie precisely in its 

offer to assist a recentralisation of Sydney control. Grey's proposed assembly was to be 

constituted by the four provinces sendmg national delegates in proportion to population 

- at that time, promising that 'old' NSW would swamp Port Phillip's influence at the 

same time as the latter was supposedly granted territorial 'autonomy'. The proposed 

national powers were also massive by later standards, including not just trade and 

customs, but complete control over public lands, which to the South Australians 

defeated much of the purpose for their jurisdiction's existence (Pike 1957: 414-6; Ward 

1958: 113-37, 179-82; McMinn 1979: 46-7). The problem was not these colonies' 

unpreparedness to think nationally, but rather their fear of what such a re-centralised 

structure in favour of NSW would achieve. Had Grey's proposal survived in its original 

form, it would have pushed the modern definition of federalism to its limit, instead 

coming close to simple territorial reunification of the original NSW. 

From the contrasting positions of the different colonies, it can be seen that although 

NSW legislators wanted a nation, there is little evidence they particularly wanted a 

federation. So too the British ideas they found so attractive differed from the 

Franklinesque decentralist federalism enlisted by British colonial policy 30 years before. 

Grey's 1847-1850 proposals were identical to options for Canadian union that he and 

Stephen had prepared 10 years earlier, before the revolt that instead opened the way to 

reunification (Ward 1958: 41-3; Knox 1971: 578; Martin 1972: 9, 43, 61, 71-4). This 

was a form of federalism whose goal was not decentralisation, as originally intended, 

but rather the reverse: consolidation which stemmed and reversed trends to territorial 

fragmentation. It demonstrated that depending on its structure, federalism could also 

function as a surrogate for the reestablishment of a unitary nation that existing colonial 

separations made so hard to achieve. This more limited form of federalism had a longer 



history than American modern federalism, relying merely on a compact between 

existing jurisdictions to join together for some purposes, free of Franklin's theory of 

creating more jurisdictions as well. Territorially, it was much closer to the 'classic' 

covenantal concepts of federalism that European scholarship would later trace back, 

accurately or otherwise to the time of Ancient Greece (Freeman 1863: 72; Galligan 

198 1: 130; 1995: 39; Beer 1993: 223; Elazar 1997: 249). 

NSW leaders' level of interest in this centralist federal idea, as they pioneered their de 

facto centralised unitary constitutions, provided even greater insight into the third body 

of territorial ideas now present in Australian constitutional thought. Just as decentralist 

federal and decentralised unitary ideas had not previously come into conflict, so too in 

Sydney thinking there seemed a basic compatibility between federal and unitary ideas of 

nationhood when combined behind comparable centralist goals. For now the path to 

nationhood itself was delayed and the colonial legislatures fell back on the empire as 

their primary constitutional bond; but it could already be seen that when the presumed 

national destiny returned, all three traditions were going to be important. 

Queensland and new colonies 

The third territorial issue of constitutional design was whether the decentralist federal 

tradition might continue to bring territorial development in practice, even though the 

new constitutions promised artificially centralised colonial frameworks. Constitutional 

orthodoxy by the late 2 0 ~  century was that responsible government necessarily and 

transparently ruled this out. However, in the 1850s the political reality remained that 

colonial separation was the major form of self-government recognisable to new 

communities in Australian history, with the recent creation of Victoria confirming its 

momentum and further separation demands rising elsewhere. Just as nationhood was 

delayed pending a more conducive imperial climate, the number and shape of Australian 

provincial jurisdictions were not issues directly determined by the principles of 

responsible government: for two reasons. 

First, while the new constitutions had intended territorial impacts like the transfer of 

public lands to colonial control, powers as fundamental as the determination, 

demarcation and protection of imperial territory itself were still generally presumed to 



be higher order concerns, in which British authorities would continue to hold and 

demonstrate a valid interest. Second, at a technical level, the new constitutions seemed 

specifically not to halt all territorial destiny. Although the NSW legislature sought to 

ensure its new constitution marked a final territorial settlement, it failed to succeed. The 

NSW Constitution Act became law in July 1855, still governing territory all the way to 

Darwin, but one year later the colonial office announced a fresh decision to separate the 

north and three years later (1859) it took effect. Indeed, NSW leaders brought on this 

result, first by including a clause that sought to override the British law of 1850 by 

pushing the colony's minimum boundary back from 30"s to 26"s; and then, despite such 

militant reaction at Moreton Bay that even Wentworth was persuaded to concede (SMH 

1853c), by proposing in the final NSW Bill that there be no alteration of imperial 

boundaries without colonial consent. The colonial office deleted this clause, explicitly 

preserved the 1850 power to separate "a colony or colonies" north of 30"s and promptly 

put it to use (Bell & Morrell 1928: 265; Ellis 1933: 55,62; Melbourne 1963: 396-422). 

Legally, the British power to reallocate territory appeared unimpaired. 

In reality these events told a more complex story. While Queensland's final separation 

was not as politically motivated as Grey's 1849 to 185 1 debate, its urgency suggested an 

intimate connection with the constitutional transition. Permanent under-secretary 

Herman Merivale triggered it less than a month after the 1855 Act became law, 

confident the separationists were "wise to seek escape from the financial extravagance" 

likely to follow responsible government in NSW (quoted Melbourne 1963: 412; Knox 

1971: 573). There was little evidence that the north was as ready as they claimed -with 

only 24,000 Europeans in December 1859, Queensland had less than 2% of the colonial 

population compared with Tasmania's 25% and Victoria's similar share at the time of 

their separations. Even including the Clarence district, figures had to be twisted to show 

a 5% surplus of revenue over expenditure, with the new colony possessing no railways, 

telegraphs or coastal shipping, nor even, apart from between Brisbane and Ipswich, any 

formed roads (see Ellis 1933: 49; Knox 1976; Finn 1987: 116). In July 1856 when 

secretary-of-state Labouchere announced the separation, he conceded this was "a 

community as yet in some respects immature" but said it was "better to run the risk" 

than to delay (quoted Ellis 1933: 62). 



London's legal position masked a political intent far closer to that which Sydney would 

have preferred. What the colonial office knew, the NSW legislature hoped but regional 

communities at most only suspected, was that the British government was now 

withdrawing from its role as territorial arbiter. Responsible government was indeed a 

watershed for territorial development, but in its political implications rather than legal 

form. The colonies' new de facto centralised traditions remained at odds with the 

principle of colonial subdivision, and no other strategy had ever brought any coherent 

ideas of political decentralisation to Anglo-Australian soil, but if the latter remained 

reliant on London interference that was now unlikely to happen, there was potentially no 

constraint on the former. It was hard to see how the process of territorial development 

was ever going to continue, if as it seemed Britain's 1859 separation of Queensland was 

not a promise of ongoing stewardship but rather a parting gesture. 

3.4. Destiny denied: Australian separation debates 1850s-1890s 

Over the next 40 years the clash between Australia's newly constitutionalised centralised 

tradition and the decentralist federal trend to colonial subdivision resulted in a 

fundamental deadlock in Australian territorial ideas. Readmg history in light of this 

result, the conventional mistake is that territorial change came to a smooth and relatively 

uncontentious end: Queensland's separation "completed the colonial mapping of the 

nineteenth century" (Irving 1999b: 2; similarly Macintyre 1999b: 97); an "administrative 

structure which had been evolving slowly" was now complete; there was "from time to 

time, talk of new colonies, but nothing came of it" (Kingston 1993: xiv). Clearly 

however, something came of this continuing talk. Generalised assumptions that the 

proposed territories proved unviable, or their advocates too politically incompetent to 

secure them, now simply provoke the question how the same talk had succeeded five 

times before. The idea that territory was suddenly 'settled' papers over the cracks of a 

far more vital, contested history. 

Far from receding, agitation for territorial change continued to grow between 1855 and 

1859. While the European population had grown almost forty-fold to 1.14 million 

between 1820 and 1860 and south-eastern political hubs were bursting to world-scale 



size, the number of units of government had only expanded by six (Greenwood 1955; 

Schedvin & McCarty 1974; Patmore 1991 : 43; Macintyre 1999a: 8 1). Pressure for more 

separations was significant. Indeed, contrary to orthodox history, Moreton Bay was not 

the last centre to mount a serious campaign for territorial change - it was one of four, 

alongside Port Curtis, New England and the Riverina, with pre-existing claims for 

official aut~nomy.~ In all, six further major areas gave rise to separation agitation 

alongside and after Moreton Bay, including 11 politically discrete regions, or 13 

including 'top down' ideas about new territories on the north and north-west coasts 

(Figure 11). 

As political scientists have occasionally suspected, these movements were never simply 

"localised and parochial responses" to rural hardship or customs-related boundary 

grievances (Holmes 1986). While they continued to express such grievances and at 

times appeared triggered by them, the basic behaviour was not substantively different to 

that of the previous successful campaigns (Neale 1950: 12; cf Kidd 1974: 59-64; Doran 

1981: xi; Prescott 1987; Farrell 1997a). If anything, the decentralist federal tradition 

embedded in separationist behaviour became progressively more sophisticated and basic 

to many regions' long-term political identity. The legal consequences of responsible 

government were very different to the political ones, which neither constrained nor 

satisfied demands for self-government in such places but rather encouraged them. 

Against this pattern of often vibrant activity, there were two basic reasons why no 

further territorial change followed in the decades from 1860. First, each colonial 

government had its own natural self-institutionalising tendency, strengthened by 

responsible government, making resistance to territorial change inevitable even where 

At Port Curtis, objection was being raised by the early 1850s to a subdivision of NSW south of Moreton 
Bay, in case this reduced its own prior claim to statehood (Ellis 1933: 53-68; Golding 1966: 41; Knox 
1971: 571; 1976: 66; Fitzgerald 1982: 94-10, 278; McDonald, 1981: 18-35, 540; Huf et al. 1993: 261). 
This contradicts a mass of assumptions that central and north Queensland separationism only arose after 
Moreton Bay's separation and indeed, only relatively late (Fitzgerald 1982: 288; Murphy 1990b: 226; 
Bolton & Waterson 1999: 95). In 1856, New Englanders' decision to stay out of the Moreton Bay 
separation was influenced by the idea of independent statehood at a later date, an outcome more likely if 
they stayed initially with NSW (Rowley 1941: 230-2; Farrell 1997a: 11-13). The 'Riverina Territory' 
christened by Lang in 1856 had been included in discussion about possible inland colonies since at least 
1854 and was enjoying an active separation movement by 1857 (Ellis 1933: 71-72; Kidd 1974: 60; 
Frappe11 1977: 2). 



previously it was not. Second, the British government vacated its role as territorial 

umpire, even though it also perpetuated the territorial conflict by failing to decisively 

admit as much, instead often indicating the reverse. Together, these factors revealed a 

deep schism between constitutional tradition, colonial expectations and political and 

legal realities, only emerging over time. 

Figure 11. Australian colonial separation agitations 1853-1900 

2 Numbers indicate discrete Anglo-colonial regions agitating 
for colonial separation 1856-1 900 as listed opposite. 

Areas already separated from NSW prior to 1856. 

The only areas of Australia neversubject to separation proposals in the 1800s. 

Source: Drawn by author based on Figure 4, references opposite and in text. 



Key activity periods' 
Major Area Region1 Responsible 

government: 
Feder-
ation 

Additional 
references 

Pre- Post-

Riverina 1. Central Riverina 
(Murrumbidgee & 
Murray valleys) 

2. Greater Riverina 
(inc. Darling) 

:Harris 197 1 ;Kidd 
1974; Frappe11 1977) 

New England 3. New England 
tablelands 

:Fane11 1997a) 

4. Northern Rivers 

Moreton Bay 5. Brisbane River, 
Moreton Bay, Darling 
Downs 

Central 
Queensland 

6. Port Curtis, Fitzroy 
River & hinterlands 

(McDonald 198 1). 

North 
Queensland 

7. Townsville, Bowen, 
Burdekin & 
hinterlands 

(Bolton 1963; Doran 
1981). 

8. Western Qld 
(Hughenden & 
Winton) 

(McDonald 198 1 : 
548) 

- -

'Princeland' 9. Western Victoria 
(Portland & Mallee) & 
SE South Australia 

(Harris 1971; 
O'Donoghue 1984) 

South Western 10. Great Southern (Bastin 1955) 

Australia region (Albany) 

1 1. Coolgardie 1 
Kalgoorlie Goldfields 

",(Mossenson 1953) 

12. Murchison I t  

Goldfields 

North I NW 
Australia 

13. Port Darwin (Duncan 1966; 
Bannon 1999) 

14. North-West WA 
(Victoria R, 
Kimberley) 

(Crowley 1960; 
Prescott 2000) 

' Dates indicate year of significant separation petitions to the imperial government. 



Znstitutional resistance to new colonies 

Many features of the new colonial governments' resistance to territorial change were 

already easily predictable given the previous two decades of NSW defensive strategies. 

However, with every colony save Tasmania now going on to experience pressure for 

such change, there were new common factors as well as remarkable differences. The 

governments' parallel economic courses dictated that separation demands faced common 

hurdles. For example, as predicted, colonial governments entered a new competition for 

immigration, investment and trade in which talk of relaxing any p p  on territory became 

regarded in central legislatures as tantamount to treason. With NSW threatening to 

confiscate or even sink Victorian riverboats by 1864, and fighting out its Murray River 

boundary in the Privy Council in 1872, there was little room for territorial flexibility 

(Patterson 1962; McLelland 1971: 678; Macintyre 1999a: 95; Hirst 2000: 47-51). In 

1887 the same competitiveness caused Queensland's treasurer, future premier J. R. 

Dickson, to resign from Samuel Griffith's cabinet protesting that talk of decentralisation 

only encouraged northern regons to "trade outside the colony" (Doran 1981: 58; also 

Joyce 1984: 147; 1990b: 168-9). 

Similarly, but even more fundamentally, colonial administrations hardened around the 

power and revenues that came from public lands. The structure of public finance 

depended on it, with even unsettled land having an anticipated revenue which shaped 

the terms of loans. In NSW the squatter legacy already meant that separation could not 

be mentioned without many legislators automatically seeing red, but similar issues crept 

up on other colonies: for example, British investment in Queensland land bonds climbed 

through the £16 million mark in 1885 to £28 million by 1891 (Doran 1981: 42, 48; 

Fitzgerald 1982: 295). Ex post facto separation of finances was technically possible but 

had already proved a political nightmare,3 bouying central and north Queensland calls 

NSW claimed £3,534,530 from Queensland in public debt. With credit status a serious issue in colonial 
borrowing, both colonies passed Debt Adjustment Acts in 1862, but the process collapsed after NSW 
presented a further bill for £146,590 (Ellis 1933: 69-70; cf Fitzgerald 1982: 126). As Port Phillip's 
finances had been separated from the central district very early, this issue never arose for Victoria. 
Between 1860 and 1890, at least four Queensland governments mooted six different proposals for 
Financial Districts Bills aimed at preventing such problems (Doran 198 1 : 67, 1 12; Fitzgerald 1982: 288). 



for financial separation as in interim step, but confirming that the more time passed, the 

more complex separation became. 

Major variations between the colonies' responses, on the other hand, could be traced 

both to different timings and to different political attitudes. Before responsible 

government, divergences in constitutional tradition had very clearly determined the 

movements' prospects in different places. After 1860 NSW officials' attitudes continued 

to mark one extreme in the type of response, maintaining their antipathy to any 

organised theory of decentralisation but setting up a largely self-perpetuating, often self- 

defeating regional dynamic. By temporarily buying out their regions' claims with 

alternative concessions, but doing so repeatedly, NSW governments cemented their 

central dependence but simultaneously guaranteed such claims would recur (Ellis 1933: 

63; Rowley 1941; Melbourne 1963: 408; Farrell 1997a: 12-15). The Western Australian 

government, being the only other administration never to have owed its territory to a 

previous one, appeared to learn from NSW experience by largely bypassing this 

dynamic, often rejecting its regions' claims more ruthlessly and decisively (Bastin 1955: 

84-5; Crowley 1960: 129; Macintyre 1986: 41). 

Victoria and South Australia provided middling but telling political responses to their 

territorial challenges (Harris 1971; Reece 1989). In 1861 the cross-border Princeland 

proposal saw the Victorian government react more positively than NSW, with political 

rather than simply economic concessions, yet consciousness of Victoria's own federalist 

origins was apparently weakening. As in NSW, separationism was ridiculed as merely a 

conservative pastoralist reaction to land reform (Rowley 1941: 243-4; Frappe11 1977: 3- 

4, 19; O'Donoghue 1984; Travers 1992: 144). Even more importantly, the Melbourne 

Argus directly challenged the constitutional tradition that had delivered Victoria itself 

only a decade before: 

This curious and rather sentimental species of agitation has been for some time a 
positive political disease at our end of the world.. .. Most assuredly [the Home 
Government] will not gratify an idle mania for geographic subdivision and 
subtraction, which must stop somewhere if every colony is not to be transformed into 
a congregation of rival Little Pedlingtons, and if legislation is not to be parodied in a 
score of vestry parliaments (February 1862, quoted O'Donoghue 1984: xxii-iii). 



Queensland presented a major contrast, its history, incremental growth and geographic 

scale malung the federalist presumption of more colonies a continued article of faith. 

Consistently with Gladstone's claims of first entitlement to statehood, the vision of not 

one but three northern colonies played out as both an economic and political reality 

(Bolton 1963: 162-3; McDonald 1981: 544; Fitzgerald 1982: 264). Only the legal 

reality was different, but this left Brisbane no more than a nominal or default capital by 

comparison with other states (Johnston & Gregory 1989: 249). Early generations of 

colonial leaders were routinely separationists: Premier Charles Lilley (1868-70) had 

campaigned at Moreton Bay; Premier Arthur Palmer (1870-74) was a senior central 

Queenslander; and an array of immigrants married local expectations with their own 

sympathy for Scottish and Irish home rule. For example, future Labor premier William 

Kidston had been a British supporter of Gladstone, the Liberals and Irish Home Rule; 

arriving in Rockhampton in 1883, he became a supportor of Samuel Griffith, the 

colonial liberals and of central Queensland ~eparation.~ 

The broad consensus that sooner or later Queensland would be three states did not suffer 

major attack until liberal concerns arose in the 1880s over the risk of imported Island 

labour turning the north into 'slave states' (McNaughtan 1955: 130-1; Bolton 1963: 143- 

4; Doran 1981; Joyce 1984: 105). However, contrary to orthodox wisdom, this did not 

significantly shake the consensus within the regions themselves - in 1886 Griffith came 

unstuck when he tried to challenge the legitimacy of a 10,000-signature petition for 

northern separation, but using all the resources of office could only muster a counter- 

petition of 1,442 signatures, fictitional or otherwise (Bolton 1963: 183; Doran 1981: 20, 

40-1; cf Fitzgerald 1982: 291-7; Joyce 1984: 106). No serious internal doubt appeared 

until the Labor Party's rise across rural Queensland in 1893, and after this decade-long 

shock, relative consensus returned (McNaughtan 1955: 130; Bolton 1963: 198-209; 

4 See Murphy (1990b: 224), Gibbney (1990: 73) and Fitzgerald (1982: 288). McNaughtan (1955: 131) 
speculates that British authorities refused to act on separation in case it provided an arrow in the Home 
Rule quiver, but provides no evidence. Other Queensland leaders to demonstrate the connection included 
premier Thomas McIlwraith, colonial secretary John Macrossan and future premier Robert Philp, of 
Townsville's Burns Philp Ltd. Macrossan, an Irishman, came to prominence in 1871 for thrashing a 
mining warden who tagged him as, among other things, an agent of Irish sedition (Bolton 1963: 64; Bryan 
1978: 94-5). In August 1886, seconding Macrossan's motion for separation, Philp drew the parallel to 
Scottish home rule (Bolton 1990: 200). See also Stephens (1893: 47), QPD (1899: 122-4) and McDonald 
(1981: 547) for various Gaelic connections. 



Doran 1981: xiv, 14, 66-7, 82-3; Fitzgerald 1982: 296; Bolton 1990: 203-7; Murphy 

1990b: 226). While the 1890s uncertainty came at a critical time for federal 

constitutional history, it was actually relatively brief against a much longer trend. 

Finally, a major reason for the persistence of separation agitation was the centralised 

nature of the colonies' constitutions. Every jurisdiction but NSW proceeded to develop 

comprehensive local government systems. These involved significant variations and 

innovations, but they all suffered a common "chronic anaemia", more often emphasising 

rather than relieving territorial problems (McNaughtan 1955: 109; similarly Larcombe 

1961: 33-5,49; Harris 1978: 10, 36-8, 168-70; Bowman 1983: 166-82; Finn 1987: 118; 

Walmsley & Sorensen 1993: 27; McNeill 1997: 18-19). In NSW administration became 

more centralised; no comprehensive local government scheme materialised despite 

continuous promises; and by the turn of the century less than 1% of NSW's area was 

covered by a local council (Larcombe 1961: 33-57,94; Finn 1987: 57; Hirst 1988: 243- 

65; Macintyre 1999b: 97). Although separation was instinctively resisted, the stature of 

the issue and the inevitability of its expression through 'civil society' movements 

increased due to the lack of capacity for substantial alternatives to unfold. 

Institutional resistance to separation naturally grew, in some colonies faster than others, 

but it was by no means complete nor uniform. Nor did governmental responses ever 

succeed in actually quelling separationism in NSW, Queensland or Western Australia. 

In June 1890 the Townsville Herald despaired that a "decentralisation ghost" seemed 

doomed to walk north Queensland forever, with no means of being laid to rest (see 

Doran 1981: 67, 112). In fact, this was not just a northern but a continental problem, 

because the whole question of territorial strategy had become a conflicted, apparently 

unresolvable element of Australian constitutional development. 

Departure of the boundary authority.. .or not 

Both of the original decentralist traditions to have emerged in Australian 

constitutionalism, the decentralist federal idea embedded in separationist claims and the 

decentralised unitary ideas underpinning local government, were now running foul of 

the colonies' de facto centralised constitutional model. In the case of separationist 

claims there was really only one fundamental difference between the pre-1860 and post- 



1860 outcomes. Where previously there had been six British policy decisions to 

separate territory, now there were none. Had it been clear from 1860 that the British 

government would never again intervene, separation debate would have been different -

either more resigned, or more militant, or addressed more rapidly to alternatives. 

Throughout this period, however, whenever separationists were poised on this 

realisation, they received conflicting messages from British authorities. 

The gap between reality and appearances in British handling of territorial claims had 

been evident at least since Grey's 1849-1852 separation bluff. As we saw earlier, 

Queensland's separation in the late 1850s was easily read as encouragement to 

separationists, and a range of other British statements continued to be read similarly. 

What later appeared to be a boundary consolidation under the Australian Colonies Act 

1861 at the time gave considerable licence for territorial speculation. A response to 

South Australian and Queensland bids in 1857 and 1860 to capitalise on NSW's isolated 

northern territory, the 1861 Act permanently granted South Australia's request for the 

Nullabor but presented the remainder to the two claimants simply 'on trust'.' Answering 

NSW and Queensland queries in 1860 and 1862, the Duke of Newcastle explicitly 

reserved Britain's right to deal with "districts not yet settled, as the wishes and 

conveniences of the future settlers may hereafter require", predicting further separations 

when "growth of population or the circumstances" made it desirable (quoted Ellis 1933: 

90; Holmes 1944: 16-18). Across northern Australia, new territorial plans were 

repeatedly raised from the time of responsible government through to the 1930s (Figure 

12). In 1882 the colonial office suggested it still had a plan of its own when it refused a 

South Australian bid to permanently annex the Northern Territory (Bannon 1999: 174- 

5). In 1883 and 1887 Western Australia's Governor Broome similarly advised that the 

empire should retain future power to subdivide the colony. The British parliament 

almost withheld all areas north of 26"s when it granted responsible government in 1890 

(Battye 1924: 377-95; Bastin 1955: 77; Crowley 1960: 92-4; McMinn 1979: 56). 

5 See NSW Legislative Council (1858); Knox (1976: 69); Baker (1985: 332, 343); Joyce (1990a: 31); 
Prescott (2000: 11 1); McLelland (1971). Queensland's portion of the Northern Territory (1862), between 
the 14lS' and 138" meridians, appears to have only passed legally into Queensland proper as a de facto 
result upon federation in 1901. South Australia's portion (1863) was delayed pending resolution of the 
Emigration Commissioners' argument that the territory should be divided at the Tropic of Capricorn and 
only the southern portion given to South Australia (Duncan 1966: 342). 



Against this backdrop of continuing frontier possibilities, came also the more complex 

politics of more settled regions. Faced with the Princeland separation petition in 1862, 

the Duke of Newcastle responded that the British parliament would now only intervene 

in colonies' internal affairs in the event of "intolerable hardship, amounting to political 

necessity", directing separationist regions to use "ordinary constitutional methods" to 

persuade their legislatures to address their problems (quoted Frappell 1977: 7; 

O'Donoghue 1984: xxvii). Objectively, this advice was intended as a rejection, but it 

was taken as encouragement for two good reasons. First, debate in British parliament 

itself suggested intervention remained a possibility; in 1863 Grey once again purported 

to speak "very ably" for the petitioners from the luxury of opposition (O'Donoghue 

1984: xxix). Second, Newcastle's advice was not substantially different to that given 

during the 1840s and 1850s to Port Phillip and Moreton Bay. In fact, it appeared to 

provide specific guidance, prompting separationists to follow earlier tactics down to the 

last detail. Public petitions were presented to the legislature as a "necessary formality" 

(Frappell 1977: l l ) ,  thereby prompting a motion for separation whose loss proved 

'ordinary constitutional methods' had been exhausted and that intervention was a 

'political necessity'. However, the result could still only go to London under executive 

minute, with the advice of the legislature, allowing ultimate blame for the British 

rejection to again be deflected onto the familiar 'bogey' of capital city manip~lation.~ 

As this game played out over 40 years, its futility was most evident in separationists' 

attempts to pin down British platitudes about the type of population that might support 

separation. This alone offered some kind of objective threshold - but what was it? In 

1859 Queensland's separation dropped the threshold to 24,000 people. Dunmore Lang 

advised Riverina residents to wait until they had at least 20,000, a figure supported by 

Queensland separationists, relying on the reference to "colony or colonies" in the 1850 and 1855 Acts, 
followed a more drawn out path, sending petitions direct to London on the argument of Townsville's 
William Coote that the state legislature had simply "no authority" on the issue (Doran 1981: 52, 67; 
McDonald 1981: 543-9; Fitzgerald 1982: 294). Both governments were then accused of bbcollusion" and 
playing "cat and mouse" when the Colonial Ofice batted the petitions back for advice (Doran 1981: 67; 
McDonald 1981: 539, 561). Central and north Queensland came closest to separation in 1892, when 
secretary-of-state Lord Knutsford seriously considered intervening, but this was only due to a request from 
Griffith which was overtaken by the 1893 elections and Griffith's departure from office (Doran 1981: 5 1- 
66; McDonald 198 1 : 549-52; Joyce 1984: 173-5). 



Figure 12. The Twenty Boundaries of Northern Australia 1846-1933 
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To Southem Ocean To Southern OceanJI C JI 

Source: Drawn by below and in text. 



Legend (Identify each boundary above by following each letter as listed below) 

A Boundary of Gladstone's North Australia 26"s and 129"E 

B Final Queensland boundary McPherson Ra, McIntyre R, 29OS, 141 "E to Gulf of Carpentaria 

C Queensland boundary with extension under 1862 letters patent (current) As for B to 14 1 OE to 26"s to 138"E to Gulf of Carpentaria 

D Proposed new colony of 'Albert', Qld Governor Bowen when requesting C 138"E to 26"s to 129"E to NW coast (Prescott 2000: 11 1) 

E Area of original territory of South Australia 141°E to 26"s to 132"E 

F Area requested and permanently added to South Australia, Australian Colonies Act 1861 132"E to 26"s to 129"E 

G Area proposed as South Australian extension under letters patent, Colonial Office 138/141°E, 26"S, 129"E to 2344"s (Tropic of Capricorn) 

H Areas granted as South Australian extension under letters patent 138"E, 26"S, 129"E to Darwin (entire remaining northern territory) 

I Proposed boundary, new colony/state of Central Queensland 

J Proposed boundary, new colonylstate of North Queensland 

KLM Proposed boundaries of North-West Territory to be reserved by Colonial 
Office from Western Australia 

129"E north of 27"S, 26"s and 23?h0S (Tropic) respectively 
(Prescott 1987) 

N Proposed boundary of eastern Western Australian reserved territory / 
goldfields colony 

Coast to coast, 121°E to 12g0E (Prescott 1987) 

0 Proposed boundary, Western Australian goldfields colony 119"E to 24"s to 129"E (Prescott 1987) 

P Proposed boundary, Western Australian goldfields and southern colony Cape Leeuwin to rabbit proof fence to Tropic (23?h0S) to 129"E 
(Prescott 1987) 

H2 Areas surrendered by South Australia to Commonwealth 138"E, 26"S, 129"E to Darwin (Northern Territory) 

L2 Proposed boundary, new Commonwealth North-West Territory 129"E north of 26"s (Ellis 1933: 184-6,266-8) 

Q Revised proposed Commonwealth North-West Territory, and area of WA 
capable of joint management under North Australia Act 1926-33 

Western Australia north of 20"s (Peden et al. 1929: 57-63; Ellis 
1933: 184-6,266-8; Crowley 1960: 224) 

R Area of Qld capable of joint management, North Australia Act 1926-33 Queensland north of 20"s 

S North Australia (Commonwealth territory), North Australia Act 1926-33 Northern Territory north of 20"s 

T CentraI Australia (Commonwealth territory), North Australia Act 1926-33 Northern Territory between 20"s and 26"s. 



Nevada's admission in 1864 as the 36th American state (Bryce 1889: xix, 556; Frappe11 

1977). However, Princeland had already claimed 60,000 and failed. In 1890 the 

colonial office was interpreted to suggest a threshold of 40,000, but central 

Queenslanders immediately petitioned they already had 46,000 and north Queensland 

over 80,000 (see Stephens 1893: 40; Adelaide Convention 1897: 409-10; Bolton 1963: 

143-4; McDonald 1981: 547-9). The reality was that there was no official threshold, 

specific or general, because there was no intention to act. 

Eventually historians would see that responsible government had indeed made even the 

1860s movements "too late, by a few years" (O'Donoghue 1984: xxviii; also 

McNaughtan 1955: 131). However, this pinpoints the timing but still not the nature of 

the problem. Responsible government marked the point at which British authorities 

withdrew from territorial decision-making, but this reality never took hold in colonial 

politics, remained unsupported by any explanations in theory, and only incrementally 

took hold in law. The British government's role as territorial arbiter appeared to stand 

legally intact, supported by historical precedent, its own rhetoric, and the simple fact 

that colonial communities had no other authority on which to call. In fact, this was only 

one of various constitutional powers the British government allowed to atrophy, but few 

were as fundamental to the colonies' development, and so lacking in local alternatives. 

3.5. Conclusions 

On orthodox accounts, the subdivision of Australia into six colonies by 1859 

represented both a triumph and natural endpoint in a trend to political decentralisation. 

The truth is the reverse - having experienced a troubled childhood in the 1830s and 

1840s, constitutional decentralisation trends had remained stunted even in 1850s 

adolescence, before freezing altogether. From the 1840s into the late century the 

decentralist federal trend to more colonies continued, but without local appreciation of a 

widening gap between the political appearance that this might bear further fruit, and the 

policy reality that British authorities were walking away. Meanwhile, the type of 

decentralised unitary structures that the colonial office had previously tried to 

implement, in the form of local government, only gradually took shallow root and only 

in some jurisdictions. This lack of alternative was owed to the fact that under 



responsible government, all colonies had unwittingly elected to follow the same new de 

facto centralised unitary constitutional structure developed in NSW. 

By the late 19" century, these debates nevertheless described a political landscape in 

which Australia's major constitutional approaches to territory had now taken shape. 

Even if deadlocked, these ideas represented a wide range of political experience and 

reflected a unique collage of colonial constitutional theory. Three main territorial 

'actors' or theoretical traditions had now emerged in the Australian territorial story: 

decentralist or Franklinesque federalism, which had informed successful and 

unsuccessful movements for new colonies within the Australian group but now 

stood politically and legally frozen; 

decentralised unitary concepts of British nationhood or 'unification', forming a 

crucial backdrop to constitutional debate since the late 1830s but only gaining 

limited institutional traction in the later years of the century; and 

homegrown de facto centralised unitary traditions, which came to define and 

dominate colonial constitutional practice in the 1850s, while also showing clear 

synergy with a second, more centralized approach to 'federal' union. 

Most importantly for later theory, Anglo-Australian territorial traditions by the late 19' 

century were operating across rather than with a conceptual 'federal-unitary' divide. 

Both federal and unitary ideas had thrown up institutional approaches consistent with 

active decentralization of political control across the colonies, while the continent's de 

facto centralised tradition had shown that it too could engage with and utilise federal 

and unitary principles alike. However weakly, colonial political experience was now 

capable of demonstrating that either federal or unitary theory could produce centralised 

or decentralised constitutional outcomes depending on structure and configuration. 

At the same time however, both the decentralist traditions were locked in a conflict with 

the third centralist one. The overall result was a process of territorial constitutional 

development marked by great theoretical potential but also frozen by theoretical 

confusion. The anti-theoretical manner in which the NSW leadership had shaped its 

selective copy of British institutions along with the political disingenuousness of British 

authorities meant that territorial debate was playing endlessly like a broken record, 



without a clear understanding in colonial politics of when and how the mechanisms had 

ceased to work nor a clear approach for fixing them. Various ideas were at work but the 

decentralist ideas most critical to colonial development - the obvious tools for reviving 

a coherent territorial formula - had been pushed to either side of the task. Their 

relocation would hinge on the other great territorial question whose resolution had also 

been postponed: Australia's long-awaited construction as a nation. 
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Chapter Four 

Imaginary lines: visions of union 1880s-1890s 

 

 

I remember the time years ago when… the Government of New South Wales were 
treating us very improperly in that part of New South Wales which is now Victoria.  
We elected two members of the House of Commons to the House of Parliament in 
New South Wales to mark our disapprobation…, and it had the desired effect of 
getting separation.  What we want is that the growth of these Australian Colonies 
shall be just as nature intended; that there shall be no artificial means of forcing any 
town or towns against other towns.  The growth should be just as nature intended it, 
and if we allow that we do what is just and best for all concerned. 

Simon Fraser, Delegate for Victoria (Adelaide Convention 1897: 80-81) 

We are the same people sprung from the same race.  We bear allegiance to the 
same throne.  Our ideas, our religion - everything, in fact is common.  There is 
nothing to keep us apart.  We are all one people, and why should we be divided 
by imaginary lines drawn on a map, which in a great many instances are drawn 
haphazard. 

Sir John Forrest, Premier of Western Australia (1896; de Garis 1999: 294) 

 

4.1.  Introduction 

In the 1880s and 1890s the momentum for Australian nationhood was regathering, and 

with it came the best opportunity to date for resolving territorial conflicts.  Reflecting 

on the path to Federation on 1 January 1901, Alfred Deakin would regard the result as 

forged through nothing less than a series of miracles (Deakin 1963: 173; Bannon 1997: 

4; Irving 1999b: 61).  To this series should now be added what was, by comparison with 

all previous debates, a miraculous resolution of the role of territory in Australian 

constitutionalism, without which Federation as we know it is unlikely to have been 

possible.  This chapter will demonstrate the fundamentality of the territorial resolution 

to the negotiation of the nation, by reviewing the ways in which the final union process 

dealt with the 30-year deadlock in territorial debate confounding constitutional practice 
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at its outset.  Underpinning Federation, we find all three of three main territorial 'actors', 

or theoretical traditions, to have emerged so far in the Australian territorial story: 

• homegrown, de facto centralised unitary traditions, defining and dominating 

colonial constitutional practice since the 1850s; 

• decentralised unitary concepts of British nationhood, or 'unification', which had 

formed a crucial backdrop to all constitutional debate since the late 1830s but 

gained little institutional traction; and 

• decentralist or Franklinesque federalism, which had informed successful and 

unsuccessful movements for new colonies within the Australian group, actively and 

then rhetorically encouraged by British policy ever since the 1820s. 

Just as concepts of nationhood had always been fundamental to colonial territorial 

debate, so too all three traditions now played key roles in the union process.  The first 

part of the chapter reviews how Australia's de facto centralised unitary tradition had 

already given indications of being capable of extending to a federal union, if that union 

was itself sufficiently centralised; and how this superficial paradox was achieved 

through negotiation of a national sphere of government based largely on the six familiar 

colonial constitutions.  Under a 'limited' or 'classic' model of federal union as identified 

since the late 1840s, the existing constitutional tradition was consolidated, a task 

involving its own reconciliation of unitary and federal values.  While this approach 

remained unconcerned with decentralisation in a constitutional sense, it showed new 

concern for the role of government in decentralisation as a process of economic 

development – maintaining a disinclination to deal with territory as a political issue but 

at the same time flagging possible alternatives. 

It is also clear that the centralised approach was not alone, being squeezed by ongoing 

political support for both of Australia's older, now marginalised territorial traditions.  

The second part shows that decentralised unitary ideas of British nationhood, or 

'unification', now moved to the forefront of Australian thinking about constitutional 

design, consistently with the national stature of the task.  Contrary to common belief, 

this was not a fading tradition, but one beginning its ascendancy in Australian politics, 

for reasons including demands for more fundamental decentralisation.  Unification ideas 



 101

were to prove as important as either a 'limited' (above) or decentralist vision of 

federalism (below) in dictating how expectations of union were popularly perceived. 

The third part of the chapter records how, in this melting pot of theory, decentralist 

federal demands for territorial change also returned to a position of dominance.  Despite 

decades of resistance from colonial governments, this persistent tradition was already 

fundamental to Australian history, naturally familiar to adherents of other approaches 

and theoretically difficult to exclude from Federation.  As a means of satisfying 

demands for decentralisation, a resumption of federal-style territorial separation (or 

subdivision) was less threatening to existing interests than the sweeping reform implied 

by unification.  While still informed by the latter, separation ideas at last reemerged as a 

technical path forward in Australian constitutional debate.  The resulting marriage of 

ideas included many ongoing tensions, but as a national territorial strategy, decentralist 

federalism finally came into its own. 

 

4.2.  Minimalism 1890s-style: 'limited' federal union becomes real 

From political debate in the 1850s it is already clear that Australian constitutional 

thought contained more than one view of nationhood and more than one idea of 

'federalism'.  At that time proposals since classified as 'federal' were actually rarely 

given that description; and their endorsement by the NSW leadership, originators of 

Australia's de facto centralised constitutional precedents, highlighted the potential 

fineness of the line between a 'limited' or 'classic' federalism, and territorial ideas aimed 

at reunification.  In the 1850s Anglo-Australian conservatives already distinguished 

their preferred union, however centralised, from the type of federalism then defined by 

the increasingly fragmentary United States.  Instead the emerging Australian notion of 

limited/classic federalism involved a more civilised compact between existing states, 

overriding territorial separation with agreed central institutions, but no thought of 

formally manipulating constituent territories' numbers or boundaries. 

By the period of the 1880s and 1890s this Australian preference had firmed in the mind 

of most colonial legislators.  Consistently with the later recognised values of federalism 

itself, colonial officials' first instinct was to regard their political territory as a given, 

irrespective of geographic history or logic; in their mind, the configuration of territory 



 102

was already naturally politically entrenched (Sawer 1969: 135, 147, 181; Holmes & 

Sharman 1977: 57; Galligan 1981: 128-9).  Indeed, colonial leaders often claimed the 

colonies' destiny to be that of a "great and prosperous nation", not as a continent but 

each in its own right, a base from which to argue they were not obliged to unite (Parkes 

1867, quoted Ellis 1933: 80; also Dickson in QPD 1899: 344; Hirst 2000: 1).  Of 

course, the idea that each colony enjoyed an original national destiny was a convenient 

myth, only invented since responsible government, against a longer history presuming 

that the construction of nation required the whole continent or South Pacific.  Later 

legal orthodoxy routinely looks backwards through the limited/classic federal lens to 

presume the colonies were fully independent, and Australia a mere "fact of geography 

not… a country to which sentiment attached" (Joske 1967: 34); but while they had 

differences, the Australasian colonies had also never stopped being a "cultural unit" 

(Young 1966; also Hirst 2000: 15-16, 26, 270-1).  According to Samuel Griffith (1891: 

72, 76), no existing colony could honestly claim its own permanent "feeling of 

Patriotism" nor expect to stand "permanently distinct in the eyes of the rest of the 

world." 

If the stereotype of independent future nations appears an unreliable background to 

Federation, so does another common territorial assumption.  On conventional accounts 

the image of colonies approaching Federation as equals, presumes them to have enjoyed 

a largely uniform constitutional tradition culminating in a balanced if slow marriage.  

However, from the outset we saw that different colonies and regions within colonies 

were home to different territorial approaches despite being formally governed under a 

similar constitutional template.  Beneath the veneer of similarity, the past pattern of 

unresolved territorial debate remained visible in different theoretical understandings of 

what national union was all about.  As previously, a crucial 'lowest common 

denominator' was the approach taken by the legislators of NSW.  In the early 1850s they 

had led the interest in Grey's version of union, because under NSW's population 

dominance it offered recentralisation; but since losing that advantage to Victoria, NSW 

endorsement of federalism had become rarer.  In 1867 speaking in Melbourne, colonial 

secretary Henry Parkes' assurances of NSW's "federal understanding" sounded lonely 

(quoted Ellis 1933: 80; Irving 1999b: 2).  Contrary to later assumptions, NSW 

legislators were not growing towards greater federal understanding, but away from it.  

Loss of population dominance, overlaid on the legacy of territorial loss, combined to 
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convert NSW's once positive interest into obsessive suspicion of any idea of the 'senior 

colony' as a mere equal.  In 1883 when NSW leaders initially discussed a Federal 

Council of Australasia, talk of a federal public lands revenue provoked immediate 

accusations that other colonies were set to steal more NSW land (see Just 1891: 17; 

Sydney Convention 1891: 172-3).  Late in Federation, one "Sydney nightmare" 

remained the perception that linked railway systems would effectively reduce NSW's 

remaining territory by half (see Figure 13). 

 

Figure 13.  
'Sydney's 
nightmare' 
1897 

Source: 
L F Heydon, 
Prudence in 
Federation, 
Sydney 1897 
(Hirst 2000). 
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Against this territorial backdrop, conventional assumptions that union involved a simple 

maturation from independent equal colonies to a new, settled federal tradition become 

problematic.  By definition, the result was a Federation, but territorial legacies 

automatically brought a wide range of principles directly into play.  With the NSW-led 

de facto centralised unitary tradition still the starting point, the process of intercolonial 

negotiation had few prospects of reconciling the broad sweep of Australian territorial 

ideas any better than previously, but it did shape a discourse of federalism with three 

unique territorial contents.  First, in its efforts to suppress past debate, this discourse 

revealed the exclusivity of colonial legislators' focus on union as a process of political 

centralisation.  Second, contrary to orthodox belief, the common language needed to 

create the union was based at least as much on unitary territorial principles as 'federal' 

ones.  Thirdly, the debate showed that if no other constitutional strategy emerged to 

resolve Australia's conflicting territorial approaches, at least some decentralisation goals 

were likely to be pursued even on a limited/classic federal model, simply in the existing 

'centralised' manner, economically rather than constitutionally defined. 

 
Federation as continued de facto centralism 

When introducing the thesis, we noticed recent descriptions of federal systems as 

entailing a range of potential territorial or 'mobilisational' orientations, including 

centralisation, decentralisation and balance.  A familiar stereotype of Australian 

federalism is as a system of 'balance', between a centralisation implicit in the creation of 

national institutions and a decentralisation whose value was implicitly recognised in the 

preservation of existing states.  This stereotype is also consistent with the pragmatic, 

utilitarian way in which we see Australian colonial legislators as having constructed a 

new "dual constitutional culture", marrying the majoritarian (and implicitly centralist) 

traditions of British responsible government with the (implicitly decentralist) structural 

divisions of American federalism (Galligan 1995: 46-51; also Warden 1992: 143). 

Interpreting Australian federalism as this neat balance in general traditions and 

orientations, while accurate in its own way, overlooks that Australia's experience of 

these ideas was more specific and scarcely neat.  The marriage of traditions was 

unlikely to be equal, but rather biased in favour of existing colonial precedent.  Since 

there was no imperative for "radical departures" from existing modes of government, 
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Holmes & Sharman (1977: 16) regard the national constitutional structure as based first 

and foremost on "the colonial status quo, political arrangements with which Australians 

in general were well satisfied."  This logical assumption also accords with 

contemporary descriptions of the pragmatism with which national institutions elsewhere 

had been designed: Robert Garran's first edition of Ellis Stevens' Sources of the 

Constitution of the United States (1894: 42) explained that American federalists 

designed their government by taking "the model of colonial government as it had long 

existed" and applying it to the nation, while the Swiss federal constitution was 

recognised as reflecting "moulded cantonal experience" (Saunders 1998: 15).  In 

Australia, the base unitary precedents were not merely majoritarian in general principle 

but specifically highly centralised in structure and practice.  Federation necessitated 

important North American adaptations, such as a territorial Senate in place of an upper 

house, revision of its roles, a constitutional court and the all-important itemisation of 

national legislative powers – but institutionally, it was assumed an Australian 

government would look and work much like the existing ones. 

Rather than a 'balance', Australian limited/classic federalism was defined by six 

centralised governments negotiating the further, albeit controlled centralisation of 

certain powers to create a new national sphere.  The lack of overt constitutional value 

placed on decentralisation was confirmed by the extent to which colonial negotiators' 

first instinct was to keep that very subject out of the debate as much as possible.  The 

easiest way for intercolonial discussion to proceed was on the basis of a similar 

presumption to that of the 1850s – often a pure pretence – that constitutional design was 

about principles entirely disconnected from territorial implications.  For example, it has 

long been regarded as mysterious that local government was not mentioned in any "of 

the three Constitutional Conventions held in the 1890s" (Chapman & Wood 1984: 30) 

and thus left entirely out of Australian federal theory (Jones 1993: 39).  In fact, neither 

assessment is quite true; local government was repeatedly discussed, and had an 

important role in federal theory, but only implicitly because to probe the constitutional 

roles of local institutions too much could only disturb the illusion that territorially, all 

was well (Walmsley & Sorensen 1993: 27; Aulich & Peitsch 2002; Brown 2002b). 

An even greater silence was often observed on the relevance to Federation of ongoing 

separation debates.  As we saw in the last chapter and will see in more detail below, 

demands for colonial subdivision remained a live political issue – even on conventional 
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analyses, far too alive to be excluded from the national question (Bolton & Waterson 

1999; de Garis 1999; Irving 1999a: 423-4, 472; 1999b: 142, 191, 197; Brown 2001c; 

2001d).  Many colonial delegates nevertheless sought to do so, in two revealing ways.  

First, some colonial leaders promoted the public impression that Federation was 

specifically not about decentralisation, in an effort to break the support it gave to their 

living, breathing separationist opponents.  The argument ran that territorial subdivision 

was inconsistent with national union, because union was obviously about integration 

whereas separation went the other way.  Thus Henry Lawson ridiculed Rockhampton 

residents in his poem 'Country Crumbs' for: "Rav[ing] for Federation while they Howl 

for Separation – did you ever see a nation such a state of things reveal?" (1891, quoted 

McDonald 1981: 551).  The superficial inconsistency was a favoured weapon of 

Queensland and Western Australian leaders, presenting Federation as a choice that 

placed nationhood above decentralisation, rather than involving both.  Of course, the 

argument flew in the face of the territorial history of the United States and Australia, 

and failed whenever rationalised, such as when Queensland premier James Dickson 

tried to claim that the tendency of international policy "toward the consolidation of 

States" also meant that "multiplication of small and feeble States" as subnational units 

was automatically undesirable (QPD 1899: 344).  However, the argument was saleable 

to anyone disinclined to think about it, particularly urban audiences with little direct 

understanding of the separationist case (Stephens 1893). 

The second means by which separation was downplayed was more positive but just as 

inaccurate.  Over the years, Parkes' efforts to create a national dialogue came to include 

invitations to other colonies to simply 'forget' there had never been constructive 

resolution of territorial differences in the 1840s and 1850s.  Beginning with his account 

of having personally supported the separation of Victoria and Queensland, delivered in 

Melbourne in 1867 (Ellis 1933: 79-80), Parkes' famous 'crimson thread' speech of 1890 

claimed that all his colleagues now shared his view, although this again took place 

safely in Melbourne and even then, some of the audience 'carped' (Parkes 1890: 74-5).  

Younger NSW diplomats like Edmund Barton and Garran, with no memory of the 

separations, went on to repeat Parkes' revisionism as if there had always been a magical 

territorial consensus (see Sydney Convention 1897: 626; Garran 1932a: 13-4).  Far from 

embracing decentralisation as a living value of Federation, intercolonial discourse relied 

on its redefinition as irrelevant, inconsistent, or past baggage since overcome. 



 107

 
Federation and the language of unification 

A second major feature of the common language of union, as a process of intercolonial 

negotiation, was its reliance as much on unitary territorial principles as on 'federal' ones.  

This paradox highlights the extent of the NSW delegates' qualitatively different 

approach to nationhood; but also the extent to which prominent federalists from all 

colonies regarded Federation as a theoretical descendant from British unitary principles, 

rather than itself an equal or alternative theoretical choice. 

NSW leaders were not overly concerned with the theoretical rationale.  As seen above, 

the NSW shift away from federalism was based on short-term political and economic 

interest, but not opposition to nationhood as such.  There were other options for 

reestablishing Sydney as the national political and commercial capital.  The first 

concrete plan floated by Parkes in October 1879 was not federal but a total reunification 

of the three Murray River states under one legislature (Crisp 1990: 49ff).  When Parkes 

dared to revert to the Federal Council idea, he was abandoned by his colleagues, led by 

the argument of his once-liberal ally, the former premier Sir John Robertson, that if the 

"cabbage garden" (Victoria) wanted union it should simply reverse its 1851 separation 

(1881; see McMinn 1979: 101; Hirst 2000: 54, 72).  Herein lies the strategic 

significance of Barton's support for Parkes from 1889 in rebuilding intercolonial free 

trade as Australia's first federal principle, thus supplying an economic rather than 

formally territorial plan of reunification.  Even so, through until 1899 the position of the 

NSW legislature would remain union's great complex problem, typified by its definition 

of what constituted 'federal' behaviour.1  Even Bernhard Wise, Parkes' former attorney-

general, a recognised intellect and normally selfless in defending of 'small state' 

positions, revealed his ultimate position in a desperate moment: 

I have always believed in unification. …  I would be glad if Victoria had never 
separated from New South Wales.  I would like to see Tasmania annexed to this 
colony, and I would like South Australia to form part of our western boundary; and I 
would not be averse to extending the jurisdiction of New South Wales to the farthest 

                                                 

1 NSW leaders' concern to ensure that its population weight counted for it as heavily as possible 
translated into frequent rejection of any idea of federal 'balance', insisting it was entirely 'federal' to use 
whatever tactics they could to stack the union as much as possible in their own favour, just like weaker 
colonies, irrespective of the consequences for the final result (see Sydney Convention 1897: 721; Nairn 
1973: 178; Norris 1975: 34; Pringle 1975: 2; Crisp 1990: 77). 
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west of this continent (Sydney Convention 1897: 755-6). 

On the broader stage of Australian federal theory, such statements were perhaps able to 

be tolerated because Australian reference points for nationhood remained more 

fundamentally unitary than usually since allowed.  In British colonial policy itself, the 

use of federal ideas had remained largely unchanged from the 1840s, deployed in the 

goal of "consolidation" already achieved in the constitutional reform of Canada and 

South Africa (Melbourne Conference 1890: 48; Knox 1971: 578).  This policy approach 

continued to see federalism no longer as a theory in itself, but a convenient method of 

territorial reunification.  Federal values were nowhere to be seen in the British 

government's 1903 pronouncement that Australia had been successfully reconstituted as 

"a single entity and no longer six separate States in the family of nations under the 

Crown" (see Peden et al. 1929: 19; Nicholas 1952b: 55-6). 

Contrary to later assumptions, among Australian founders the alignment between 

federal and unitary descriptions of the founding was often extremely tight.  A surprising 

number of non-NSW federal leaders also explicitly presented the goal of Federation as 

'unification', and were thus concerned primarily with the creation of a British-style 

sovereign legislature.  This paradox is particularly exposed by the question why, in the 

formation of a federation in which existing colonial territories should have been a 

'given', their very existence had to be regularly defended.  For example, in the 1891 

Sydney Convention, Queensland's Arthur Rutledge was forced to proclaim that the 

states would never agree to "obliterating all these lines of division" and amalgamating 

themselves "into one great whole" (Sydney Convention 1891: 145-6).  Why in a federal 

process was there need for such massive statement of the obvious?  The answer is that 

inside and outside the negotiations, federal leaders frequently implied federation and 

legislative unification were essentially the same.  Griffith returned to Brisbane from the 

Convention explicitly describing the process as one of "unification": 

[T]here must be one Australian sentiment, one Australian people, and that as it is one 
land surrounded by the sea, without any natural divisions, so it shall be one people 
with one destiny. … [L]ooking at the question from a merely geographical point of 
view, …the political unification of Australia is absolutely inevitable….  I hope that 
unification will be accomplished before very long, because I believe it will be good 
for us all (Griffith 1891: 76, 80). 



 109

Griffith's words resonate with the territorial unity embodied in the phrase "a nation for a 

continent and a continent for a nation", first attributed to Barton by Garran (1958: 101; 

Irving 1999b: 32).  Moreover, Griffith topped off his description by observing the 

existing boundaries may as well disappear, as they were chiefly "imaginary lines".  This 

was clearly a popular observation, because Parkes also used it early in his 1889 public 

campaign to revive union debate, describing the boundaries as "artificial barriers… 

surveyed and pegged out just as between one allotment and another at a land sale" 

(Parkes 1890: 55).  Similarly, Western Australian premier Sir John Forrest repeated the 

"imaginary lines" argument in his own parliament, while Victoria's Isaac Isaacs defined 

his hard-won state as but "one of six arbitrary components… a geographical and 

governmental unit of recent fallible human devising" (quoted Crisp 1990: 201). 

All this might be simple nationalist rhetoric, were it not for a deeper theme.  According 

to Parkes, union had to end not just the "geographical lines of separation", but the 

"peculiarities in different states of society" (Sydney Convention 1891: 853).  Deakin 

described the populace on either side of each "artificial boundary" as having not just 

shared interests, but the same interests – "identical aims, and even identical means 

employed to gain them" (Sydney Convention 1891: 81, 917-8; Hirst 2000: 202).  John 

Quick wanted union to forestall the trend to multiple identities and reassert Australians' 

single "community of origin, language, and religion" (1894, see Norris 1975: 31).  

Forrest insisted Australians were not just "one people" but "the same people", with race, 

political ideas, religion, "everything, in fact" in common (quoted de Garis 1999: 294). 

Australian Federation was not being built out of the language of 'unity in diversity', as 

celebrated by later federal orthodoxy, but of 'unity in sameness'.  Perhaps this call for 

one British constitution, for one British people, could have been intended to reassure 

that Australian adoption of federalism was not intended to convey disloyalty.  However, 

the depth of the principle was such that the same British template was advanced even by 

a shameless American admirer, Tasmania's Andrew Inglis Clark.  The son of 

conservative Scots (McLaren 2001: 26), Clark joined Griffith's criticism of the separate 

colonies' delusions of grandeur, holding to the view that the 1850s decisions to have six 

constitutions rather than one had produced "evil results" (Clark 1895 (2001): 108; 

Haward 1995: 52-3; Neasey 2001: 259).  His admiration for modern nations, whether 

Washington's America or Mazzini's Italy, was based on the idea that these represented 

new variations on the type of "entire and perfect Union" created when Scotland and 
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England joined to form Great Britain in 1707 (see Just 1891: 34).  The conditions for 

Australian or American union were the same as those defining the logic of the United 

Kingdom of England, Ireland, Scotland and Wales: "consanguineous and homolingual 

populations inhabiting contiguous territories which constituted a geographic unity" 

(Clark 1902 (1995): 214).  Federation might be a great and powerful path to nationhood, 

but nationhood itself remained defined by Britain. 

The British ideal, like the illusion of a forgotten territorial consensus, helped create a 

common language in which even NSW leaders could participate.  However, this was 

also a federal union built on arguments that denied the necessity of any federal 

structure, bolstering historical and sociological notions of the colonies as so notable for 

"uniformity rather than variety" that only one set of laws and one legislature were really 

required (McNaughtan 1955: 111; cf Finn 1987: 2).  The legal reality of Federation was 

that existing boundaries were also refixed, but the emphasis on them as "imaginary 

lines" was directly inconsistent, encouraging notions that union would also sweep them 

away.  Far from helping resolve the continent's territorial quandaries, the recourse to 

common unitary language was more likely to exacerbate them. 

 
Economic as opposed to political decentralisation 

Thirdly and finally, the limited/classic form of federal union growing from Australia's 

de facto centralised constitutional traditions also carried its own, different approach to 

decentralisation.  Throughout the territorial story told thus far, Australian debates had 

presumed that decentralisation carried a constitutional dimension.  The first strategy for 

attracting, dispersing and organising investment and settlement across new territory 

relied fundamentally on the erection of new colonies.  When colonial subdivision was 

questioned, local institutions on a decentralised unitary model were assumed to 

represent the alternative.  These options continued to define Australian debate, as we 

will see below, but since the 1860s colonial governments had also necessarily been 

dealing with territory in less constitutional ways.  In lieu of the political decentralisation 

connoted by the first two traditions, strong administrative and bureaucratic approaches 

had been developing as colonial governments' default strategy for developing their 

jurisdictions' economic resources.  'Centralised' approaches to 'decentralisation' had 
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emerged, an oxymoron resolved by the redefinition of the latter around economic and 

administrative goals, rather than political and constitutional ones. 

Just as existing colonial governments could use legislative power and central agencies 

to drive settlement and development, so too a national government built from the same 

traditions could be expected to do the same.  The potential was recognised by some of 

the regions already complaining about lack of decentralisation in political terms; for 

example, in the plea of Western Australia's Albany Advertiser for the new federal 

government to take over all public works, "put an end to the [state] centralisation 

policy… and bring about the general development of the resources of Australia, which 

is impossible so long as each colony is bled for the creation of one large city" (January 

1899, quoted Bastin 1955: 85).  The Advertiser also supported separation of the region 

as its own state, but one was no longer necessarily dependent on the other.  A strong 

federal government itself might be expected to reach down and stimulate the necessary 

economic activity, as existing state governments did when it pleased them. 

While the disaffected and hopeful regions of Australia might naively pour their trust 

towards a beneficent national authority, it seems less likely that the Australian founders 

themselves would consider it feasible for the national government to take on such an 

expansive role, without both governments (federal and state) ending up duplicating, 

stumbling, challenging and competing with one another in the delivery of fundamental 

programs.  Nevertheless, many founders considered it both feasible and desirable, 

overcoming the spectre of chaos through the theory of 'coordinate federalism'.  Based on 

James Bryce's American Commonwealth (1888), this idea presented federalism as a 

system in which each level of government naturally went about its business 

independently of the other, invisibly precluding any chance of conflict.2  The 

                                                 

2 Bryce described American federation as "like a great factory wherein two sets of machinery are at work, 
their revolving wheels apparently intermixed, their bands crossing one another, yet each doing its own 
work without touching or hampering the other" (see Sawer 1969: 66; Warden 1992: 149; Galligan 1995: 
194).  NSW politician A. B. Piddington, a unificationist, believed similarly that a national government 
should reign "absolutely supreme" in its own sphere, since the two "planets" of national and state 
government should "revolve in entirely different orbits" (1899, quoted Crisp 1990: 113).  Perhaps the 
most perspicacious view of what Australian federalism would actually try to become once coordinate 
illusions were abandoned was NSW's Sir William McMillan – one of only four delegates to attend all the 
1890, 1891 and 1897-98 proceedings.  On his view, though criticised for it, all tiers should not be 
regarded as separate but would need to work together: "consummated step by step by a proper process 
from the lowest to the highest", lest a structure emerge "antagonistic… in its different parts" and "subject 
at any moment to fearful dislocation" (Sydney Convention 1891: 265-7). 
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interpretation would quickly prove to be an illusion, but it encouraged faith that the 

national parliament would be able to exercise power on any defined 'national' matter 

and always leave state powers and activities magically untouched (Warden 1992). 

In the 1890s the main barrier to far-reaching federal powers of colonial development 

was not theoretical but political.  Whatever the hopes of the Albany Advertiser, a 

majority of colonial legislators had no intention of empowering a national government 

to take over their core business, though it might be invited to assist.  A consistent two-

thirds majority of the 1897-1898 Federation Convention voted down a range of 

proposals to allow such actions, particularly federalisation of public debt, railways, land 

reform, irrigation and river control, with an emphatic tone exemplified by Barton's final 

veto of a rivers power: 

It is a question of hands off, and the territory of any of the states is not to be touched, 
except so far as it may be necessary to carry out a constitutional power… .  Our 
purpose is to leave the various provinces in the first instance their territory, because 
that is the very kernel of the question… .  If the line of demarcation in this matter is 
the retention of the soil, that must carry with it the means of the development of the 
soil (Melbourne Convention 1898: 23 February, 1321-2). 

Nevertheless, that was not the end of the story.  The voice of about a third of the 

Convention3 indicated substantial support for a national government to copy the states 

and reach out with its own 'centralised' approaches to 'decentralisation' at a future time.  

The dissenters were prominent, such as former Queensland premier Thomas 

McIlwraith, who lost faith even after the 1891 Convention because he saw Australia as 

only "half-federated" without national control of "big questions" like railways and 

public borrowing (quoted La Nauze 1972: 90-1).  Some dissenters would even have 

opportunity to revisit these questions in another form: Isaacs who ultimately 

campaigned 'yes' despite the defeats, and his colleague H. B. Higgins who campaigned 

                                                 

3 Major advocates included Isaacs, Deakin, fellow Victorians H B Higgins and William Trenwith, and a 
variety of other liberals like South Australia's Charles Kingston and NSW's Bernhard Wise.  This was the 
same group that failed to gain stronger national power in a wide range of social policy areas, although 
achieving success on occasional specific issues such as pensions and industrial relations (Warden 1992: 
144; Galligan 1995: 45-6; Hirst 2000: 163-5).  On land nationalisation powers see Adelaide Convention 
(1897: 25 March, 112-5, 20 April, 1012-9).  On preferential railway rates, see Melbourne (1898: 21-25 
February).  On the question of whether the federal railways power should be subject to a state consent 
proviso, the vote to remove the proviso failed 31-14, the 14 centralists being Tasmanians (Fysh, Grant 
and Henry), Victorian liberals (Berry, Deakin, Trenwith, and Higgins), a mixed bag from NSW (Wise, 
Carruthers and Walker), and delegates of both 'small' states with largest railway hopes (James and 
Hackett from WA; Symon and Glynn from SA: Melbourne, 25 January 1898: 161-2). 
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'no',4 would both come to lead a High Court majority in revising rules of constitutional 

interpretation to legitimate wider federal involvement.  In any event, national regional 

development activity would become a standard feature of federal politics almost 

immediately upon Federation, pursued by conservatives and progressives alike.  While 

national union based on Australia's de facto centralised constitutional tradition offered 

little prospect of territorial resolution through political institutions, it had a capacity for 

pursuing decentralisation in economic and administrative terms which, in the absence of 

an alternative strategy, might well come to the fore. 

 

 

4.3.  British unification: decentralised unitary values on the rise 

Australia's second major territorial tradition, based on decentralised unitary models of 

nationhood, had been fundamental to constitutional policy since the mid 1830s.  

Marginalised in 1850s colonial constitutional design, the idea of strong local or 

provincial governments had since barely taken hold in the unitary political systems of 

most states.  The debate over national union provided a dramatic reminder to 

Australians that this was not necessarily how it had to be.  Indeed, by the 1890s it was 

becoming not less but more possible for Australians to conceive 'homegrown' blueprints 

of constitutional structure that abandoned the colonial territorial pattern entirely, 

delivering national unity in truth rather than appearance, while also pursuing more 

comprehensive political decentralisation. 

As we have just seen, the idea that 'true' national unity relied on a form of territorial 

unification comparable to Britain's ran deeply through the Federation process.  This fact 

has been neglected by later constitutional orthodoxy, accustomed to framing 

explanations based on mutual intercolonial convenience, not simply for the formally 

                                                 

4 The limitations were such that Higgins argued instead for a more "unitary Commonwealth", by which 
he meant not a Commonwealth without states (indeed he was a new state supporter), but one in which the 
national parliament was free to exercise sovereign power (Crisp 1990: 141-3).  Wise and Higgins agreed 
that federation was simply "limited unification" or "unification for limited purposes", in Higgins' view 
not necessarily depending on the States as such and meaning there should be no limitation on the right of 
"the future Australian people" as represented in parliament to define what subjects were "Australian" 
(Higgins 1900: 70, 121).  Trenwith agreed that "whether we call it federation or not, we require for 
national purposes a strong unified form of government" (Sydney Convention 1897: 603-4). 
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federal contents of the Constitution (La Nauze 1972) but the entire political landscape 

of nationhood (e.g. Irving 1999a, cf Irving 1999b).  As we saw, the stereotype of union 

as primarily a compact between equal, independent governments is weak and vulnerable 

to fracture.  Further, had mutual intercolonial convenience been enough, history 

suggests no need for the populist appeals to Australian nationalism pioneered by Parkes 

in 1889 (McMinn 1966), nor the exhaustive populist tactics used to force colonial 

legislatures into union through Quick's Corowa Plan.  Also doubtful is the assumption 

that "Australians in general were well satisfied" with colonial political arrangements 

(Holmes & Sharman 1977: 16).  Instead, Australian history now accepts that Federation 

was born of a more complex mix of public sentiment, "both positive and negative", in a 

time of "both optimism and dismay, of disillusionment with old constitutional relations 

and confidence in the local ability to forge new ones" (Irving 1999b: 212; also 

Macintyre 1999a: 136; Hirst 2000). 

When it came to tapping the Utopian nationalist moods described by Irving, there 

should be little doubt that traditional British unitary concepts far outstripped federal 

ones.  For the same reasons that they formed the primary point of constitutional 

reference for a range of federal founders, they were understood popularly as providing 

the archetypal path to "national greatness" for any people "of the same origin and 

language, inhabiting the same territory and engaged in the same pursuits" – these 

principles as stated by Parkes in 1879 (quoted Crisp 1990: 49-50, 65) being identical to 

those stated 20 years later by Clark.  Like federal ones, these principles were capable of 

meaning different things among different populations.  For example, there was little to 

indicate that most NSW leaders' rhetoric about unification did not still mean, literally, a 

highly centralised national jurisdiction with a single legislature sitting in Sydney, and 

no subnational political institutions beyond, perhaps, a pale imitation of local 

government.  However, from the unification plan of NSW premier George Dibbs we 

also know that even in NSW, unification was now recognised as a more comprehensive 

constitutional tradition, including elements British authorities themselves had tried but 

failed to introduce into the colonial system a half-century before. 

A Sydney-born businessman and former NSW treasurer, Dibbs succeeded Parkes as 

premier in late 1891, after that year's draft federal constitution fell flat in NSW (Crisp 
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1990: 77-115).  Despite being villified by political opponents and dismissed by many 

historians,5 Dibbs' 1894 plan was one of few detailed alternatives to appear in 

Australian politics, attained "widespread popularity" in some circles (Pringle 1975: 4), 

and contrary to later assumptions was "apparently taken quite seriously" by Dibbs' 

Victorian colleague, Sir James Patterson, before Dibbs lost office (Irving 1999a: 45-6, 

356, 430).  Even opponents soon conceded the plan "undoubtedly had some influence" 

on the Constitution (Quick & Garran 1901: 157; also Wise 1913: 196-8; Craven 1989: 

87, 93).  Dibbs' attack on the 1891 Federal Bill as "un-English in principle" provided a 

salutory reminder of how Australians had now been trained to see their destiny, 

explaining the enlistment of unificationist logic even by those who decried unification 

as an unthinkable alternative (quoted Crisp 1990).  Both the existence and reception of 

Dibbs' plan confirms that unificationist values remained fundamental – arguably more 

so, in popular circles, than the formal federal structures colonial leaders were trying to 

perch on top of them.  Indeed, since the 1850s concepts of a unified Anglo-Australian 

nation had not withered but increased in importance, in three ways that guaranteed their 

current and future relevance. 

 
The rebirth of unitary decentralisation 

By the 1890s unification was already under attack as a formal option from some 

colonial legislators using a new stereotype – that as a national strategy it meant simple 

'amalgamation' or 'absorption' of all existing governments, leading to an even more 

centralised structure.  However, as revealed by comments of the Brisbane Courier, 

Dibbs' plan was "honestly proposing unification, not absorption" (1894, quoted Crisp 

1990: 80, 100).  The distinction lay in the fact that Dibbs' plan proposed not to simply 

unify the states into one national legislative jurisdiction, but also to re-subdivide the 

whole into a new system of provincial governments with "Wide Local Powers".  This 

feature of Dibbs' plan, which has received no serious attention, showed a dramatic 

consistency with original British unitary approaches.  Unlike the de facto centralised 

                                                 

5 Pitched politically against Parkes and other federalists, Dibbs had been branded as "a daily conundrum" 
(by Barton, quoted La Nauze 1972: 22, 82), "absolutely hostile" to the 1891 federal convention (Alfred 
Deakin 1963: 41), whose plan simply tried to "perpetuate disunion by dividing the unionists" (Robert 
Garran 1932a: 23).  Accepting these assessments as fact rather than political rhetoric, La Nauze dismissed 
Dibbs as a "wrecker" whose "opinions could be largely discounted" (see similarly Norris 1978: 176). 
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unitary tradition informing much of the rest of constitutional design, it promoted strong 

local government of a kind Australia had never seen. 

Dibbs' proposed provinces are properly read in the context that around Australia, the 

'bottom-up' struggle to build local government had now been ongoing for over 30 years, 

in parallel with demands for more colonies.  In 1864 the Riverine Association had asked 

for the Colonial Office's own 1840s plans for comprehensive district councils to be 

revived, as an alternative to the separate colony they seemed destined never to have 

(Frappell 1977: 13, 23).  In 1868 central Queensland separationists petitioned for a 

similar alternative, of provincial government within the colony, leading in 1869 to a 

stillborn plan by Charles Lilley for 17 districts with extensive powers (Harris 1978: 

168-70; McDonald 1981: 542-4; Finn 1987: 118).  In the late 1880s New Englanders 

were still considering legal advice that their best hope of decentralisation might lie in 

"some well-considered measure for provincial or local self-government" rather than 

separation (see Ellis 1933: 87).  However, despite their comparability to a 'true' British 

tradition, none of these plans had achieved any more success than separation. 

Dibbs' plan proposed that nationhood should bring exactly such a restructuring.  

Moreover, he launched it in Tamworth, a New England hub, and consistently with the 

Courier's reception drew no obvious adverse reaction.  The Hobart Mercury, too, 

considered that Dibbs' might finally be the right method of getting at union (see Crisp 

1990: 80-104, 114).  This was probably because Dibbs' provinces were not 'mere' local 

governments, but intended to have most key roles of the existing colonies, including 

inferior courts of justice, police, education, mining, agriculture, asylums, water, 

sewerage, irrigation, and municipal councils themselves (see Crisp 1990: 91, 96).  For 

every colony, but particularly NSW, this was political devolution on a massive scale.  

Indeed, despite insisting his plan was British, Dibbs proposed that the provinces be 

protected by constitutions "left largely to the provinces themselves", and even enjoy "a 

power to veto objectionable actions by the supreme Government."  These provinces 

potentially stood in a stronger position than any British entity, and probably than the 

states proposed in Australia's own 1891 Bill.  Federalists were selling federalism as if it 

was unification, but unificationists appeared to have the more federal proposal. 
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Anti-overgovernment: the value of economy 

The second powerful shift in Australian unification concepts was the new and effective 

call for 'economy'.  This theme of Dibbs' plan is sometimes regarded as a deficiency, 

giving it the character of a "minimal, financial contract, a business merger" (Irving 

1999b: 53), with Hirst (2000: 113) agreeing it was because "times were not so hard" 

that the plan became "the great non-event" of the federal story.  In fact, 'cost-efficiency' 

was an influential element, prompting reduction of the size of the Senate when federal 

negotiations resumed, and encouraging conservatives such as NSW's Sir Joseph Abbott 

to point out that even as it was, if Britons were represented on colonial ratios the House 

of Commons "would have over 6,000 members" (Sydney Convention 1897: 451-2).  

Cost figured prominently in the Sydney Bulletin's observation that Dibbs' plan appealed 

"to the ordinary intelligence as the great [1891] Convention fantasy never did" (quoted 

Crisp 1990: 80-104, 114; cf Irving 1999b: 52).  Dibbs would ultimately be shown to be 

factually right, especially by comparison with the detailed costings he provoked from 

federalists, all of which proved "absurdly low" (Norris 1975: 19-20). 

The call for frugality introduced a new theme in territorial debate, dealing not just with 

spatial distribution of power but overall hierarchy – how many 'levels' of government as 

well as how they were laid out.  Notwithstanding the technical constitutional result, in 

fact, at least some Australians reportedly still believed union would reduce rather than 

increase the overall size of government.  Future South Australian Labor premier Tom 

Price, a unificationist who ultimately voted 'yes' to the 1901 Constitution, told of a 

constituent who demanded "Federation" because it would knock out "all the little 

Parliaments" in favour of one: Price saw him as a man who was "a unificationist pure 

and simple and did not know it" (quoted Crisp 1990: 147).  Far from resolving criticism 

of this kind, Federation debate appeared to give birth to it, consistently with its 

centrality to the Victorian-era values that gave unification its special power. 

 
Unity as a Victorian political value 

The third reason why the British unification ideal had grown in strength, not dissipated, 

was the growing strength of social and cultural unity as an 'ideal' in itself.  This fact 

further explains the themes of unity permeating even the minimalist discourse of 

Federation, and was recognised in the Courier's description of Dibbs' 1894 plan as 
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suddenly representing "an ideal… beyond the farthest point ever reached in [federalist] 

dreams" (quoted Crisp 1990: 80-104, 114; cf Irving 1999b: 52).  Apart from the fact 

that legislative union remained consistent with Australian beliefs that "civilization was 

basically British" (Kingston 1993: 57), and colonial policy had long since turned 

towards consolidation, unity as a social ideal had been growing in Victorian Britain 

flowing on to expatriate colonies ever since the industrial unrest of the late 1840s. 

Where the early Australian colonies had been founded in the hey-day of utilitarian and 

'contractarian' liberalism, in Britain the industrial revolution had led to alternative 

'sociological' liberal critiques, using neo-Hegalian and post-Darwinian thinking to found 

a "conservative organic" vision of a less fractured society – a cultural community 

"naturally one and indivisible", powered by "social cooperation and moral unity" 

(Christie 1989: 361).  An intensification of the Enlightenment trend to legal unity 

embedded in models of the nation-state since the 17th century (Blomley 1994: 67-105), 

Christie describes this concern for unity as rising sharply in the colonies in the 1880s-

1890s, and prominent until the 1920s.  From it, we can read further reasons why 

Australian nationalism had strengthened (Irving 1999b: 28-43); why union was sought 

popularly as an "alternative collectivity" in response to a "crisis of colonial coherence" 

(Macintyre 1999a: 136); and why Australians were intent on shaping a "singular 'thick' 

national identity" based on British racial homogeneity (Kane & Patapan 2001: 29). 

All these elements explain why unification ideas were on an ascendancy, and such 

influential if paradoxical drivers of union even in a technical federal form.  They 

represented one of the most positive developments in Australian territorial theory since 

Tasmania and Port Phillip first petitioned for separation, supplying a new, largely 

homegrown response to the demands for territorial autonomy left unresolved since 

1859.  Where previously the decentralist components of unitary theory had struggled to 

gain traction in Australia, they had now begun to emerge almost of their own accord, 

still not in obvious conflict with separation demands but rather in apparent compatibility 

with them.  Made complete by decentralist ideas, unification stood as a coherent and 

comprehensive option for constitutional development for the first time in Australian 

history, working alongside separation to put further pressure on the de facto centralised 

unitary notions dominating Australian constitutional practice.  If union delivered no 

other response to Australia's unresolved territorial debate, or failed to deliver the type of 

unity widely expected, unificationist sentiment could clearly be expected to grow. 
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At the same time, the territorial content of unification ideas carried a new problem.  It 

apparently went unnoticed in Australia that unity as a British value was now directed to 

different challenges than those on which British union had originally been based.  The 

new focus was on containing the social divisions of wealth and class opened up by the 

industrial revolution, more than the traditional territorial and cultural cleavages limiting 

English control over Wales, Scotland and Ireland.  These 'soft' sociological goals 

glossed over the fact that, historically, the territorial structure of British union was 

based less on convenience, agreement and the desire for unity, than a long and itself 

unresolved process of oppression and conflict.  In Australia, the idealised vision of 

unity said that if such distinct peoples could unify themselves into a powerful and stable 

nation, six British offshoots could easily do the same.  This gulf between popular theory 

and the reality of British history undermined the homegrown lessons of Australian 

political experience, including the simple level of political difficulty in effecting 

changes in territorial configurations once established. 

 

4.4.  Decentralist federalism: the return of the Franklin plan 

Australia's third major constitutional tradition of territory in the 1880s and 1890s was its 

original one.  Alongside the limited/classic vision of federal union being constructed by 

colonial legislators from centralised experience, and the decentralised unitary tradition 

reflected in popular support for unification, demands had continued throughout the 19th 

century for the subdivision of more territory into new colonies.  As we saw in the last 

chapter and above, since the 1850s all mainland governments had been forced to 

respond to these separation movements, but contrary to official stereotypes they never 

represented solely parochial claims.  No less than three of the existing colonies – 

Tasmania, Victoria and Queensland – were themselves associated with such movements 

at birth.  Their territorial history reflected a decentralist concept of federalism which 

had always held a future multi-jurisdictional 'nation' in mind. 

So too in the late 19th century, separationist thinking in as many as ten regions, in four 

of the five mainland states (figure 11, chapter 3), remained aligned with the national 

goal.  In colonial politics it was painfully obvious that the same regions most energetic 

for autonomy were also most likely to be nationalist.  In the Riverina the twin goals of 

separation and a federal customs union had been clear since 1857 (Ellis 1933: 72-3; 
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Frappell 1977).  In Western Australia's goldfields, though separationists also had a 

history of their own "pre-dating the federation agitation", the movement's seamlessness 

saw it labelled 'Separation for Federation' (Crowley 1960: 151; see also Mossenson 

1953; Bastin 1955; de Garis 1999; cf Hirst 2000: 266).  The connection was carried 

directly into union negotiations in 1890 by Queensland colonial secretary, John 

Macrossan.  Responding to a suggestion from Griffith that north Queenslanders might 

oppose nationhood out of fear of centralisation, Macrossan (a northerner) insisted 

Griffith's suggestion had "no force or effect whatever", regional opinion being behind 

both "Federal Government or centralization" and more local autonomy: 

Mr. MACROSSAN. … the honorable gentleman [Griffith] ought to know, and I 
think he does know, that those people who are actually the strongest separationists 
are the most ardent of federationists. 

Sir SAMUEL GRIFFITH. – Hear, hear. 

Mr. MACROSSAN. – The whole of the people of Northern Queensland, who are 
separationists, are as strong in the principle of federation as I am. 
(Melbourne Conference 1890: 12 February 1890, 72) 

As we have just seen, at this time there were also major parallels between decentralist 

federal thinking and unification; even Macrossan himself would later occasionally be 

confused with unificationists (Winckel 2000: 28).  Both ideas relied on territorial 

change; both were based on simultaneous structural decentralisation and national 

integration; indeed, both shared technical principles and an apparent demographic base.  

When it came to intercolonial politics, however, these ideas had different roles.  

Unification was fundamental to Federation because its national dimension was the 

defining principle of union; but its subnational dimension pushed the realms of political 

possibility, requiring every existing legislator to at least temporarily sacrifice his own 

position to the cause.  Decentralist federalism was fundamental for the reverse reasons.  

Unlike unification, it offered nothing wholly new to the national concept, but its 

subnational dimensions were already so central to Australian constitutionalism as to be 

unavoidable.  A wider group of colonial leaders even finally began to realise that these 

ideas might have economic and electoral value.  After 30 years in limbo, the decentralist 

federal tradition relodged itself at the heart of Australian nation-making – in political 

theory, in constitutional law, and in popular thought. 
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Parkes, politics and federal destiny 

Conventional accounts of Federation often presume that just as unification ideas were 

supposedly marginal, the union process rejected any consideration of territorial change 

(La Nauze 1972: 17, 58, 82; Norris 1975: 2-3; Holmes & Sharman 1977: 16; Hirst 

2000: 51).  These accounts not only fail to explain how separation pressures were dealt 

with, and certain sections of the new Constitution, but two further mysteries: why 

Henry Parkes' 1889 speeches were so influential in intercolonial negotiation (McMinn 

1966; Macintyre 2001; Williams 2001a); and how the founders were able to draft any 

Constitution at all, if, as often argued, they had "little inclination for political 

theorising" (Galligan 1995: 46; also Warden 1992: 143).  We usually solve the last 

mystery by describing Australian politics as fundamentally utilitarian, "egalitarian and 

materialistic, eschewing theory and history for pragmatic solutions", skilled in cutting 

and pasting imported constitutional precedents even if not in original thought (Patapan 

2003: 15); but recently Patapan has challenged this account of Australian political 

history as a product of its own analysis, and even if it is true, the 'utility' of such a "click 

go the shears" approach to theory has also been questioned (Williams 1999). 

Already, the territorial analysis thus far has shown a richer pattern of political ideas than 

the conventional accounts would have us believe.  So too with Australian decentralist 

federalism, because while it provides no total answer in itself, its reemergence as a 

discrete body of ideas helps explain all the above mysteries.  Consistently with the 

pragmatic stereotype, the idea of using federalism to deliberately spawn an expanding 

number of constituent territories had originated in 1754 with Benjamin Franklin's 

'commonwealth for increase'.  As we saw earlier, decentralist federalism was also a 

political device made fairly unique by the timing of its reception in Australia, and which 

developed a life of its own.  Since its marginalisation in colonial politics, the idea of 

using the creation of political territories as a tool of simultaneous economic and 

constitutional development had drifted.  For example, Queensland's separation in 1859 

had prompted its first Governor to liken the resulting "steady, silent flow of pastoral 

occupation" to "the rise of the tide or some other operation of nature" (quoted Fitzgerald 

1982: 113, 133; Kingston 1993: 3, 257), and elsewhere, the mere mention of federalism 

still seemed capable of exciting assumptions of economic growth, for example when the 

London Times greeted the proposed Federal Council as automatically representing 

"legislation for a future nation of fifty millions" (Brown 1884: 21); but in 1887 Griffith 
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described Australia as a continent "which although not now fully occupied, will, ere 

long I trust be fully occupied by her Majesty's subjects", without seeming to know how 

this was to be achieved (quoted McNaughtan 1955: 138). 

This was the federal excitement that Henry Parkes seemed to again trigger in Australia 

in 1889, albeit possibly entirely unwittingly.  Parkes may have known little of the 

United States' Constitution, but he knew something of their political economy, having 

crossed them west-to-east seven years earlier (Parkes 1892: 367-76; cf La Nauze 1972: 

18).  In late 1889 he still had Canada in mind as the natural precedent, but among his 

various oft-criticised rationales for union, like overblown claims about defence, lay 

vague allusions to "an Australian manifest destiny in the South Pacific" (McMinn 1966: 

411; similarly Hirst 2000: 86, 89; cf Garran 1932a: 17; McKenna 1996: 160-5, 188-94, 

203; Irving 1999a: 60-2).  It was Parkes who thus reintroduced American territorial 

precedent to the Australian discussion, telling his Tenterfield audience about the spatial 

growth of the "great commonwealth", concluding his St Leonard's speech with 

references to Washington and Franklin, and echoing Franklin directly with the idea that 

an Australian commonwealth would also be "great and growing" (Parkes 1890: 4, 28, 

169). 

Colonial leaders also had other reasons to converge around American federal precedent, 

from democratic republicanism to the illusion that it preserved 'states rights', but Parkes 

continued to heavily milk the territorial destiny theme.  Opening the Melbourne 

Conference, his diplomatic reading from Gavan Duffy's 1857 report drew attention to 

federalism's beneficial power "of more promptly calling new States into existence… as 

the spread of population required", and reiterated the need for the same type of union 

that had developed "the whole of that great territory" now possessed by the United 

States.6  Parkes even incorporated frontier allegories into his 'crimson thread' speech.  

Married with his unifying call to Australians' common Britishness, and his revision of 

NSW attitudes to the separation of other colonies, Parkes borrowed as if from de 

Tocqueville in citing the bond formed by the colonies' experience as frontier societies, 

                                                 

6 Melbourne Conference (1890: 10 February, 1-4, 6).  The Australian population was growing at a rate 
comparable to the United States, had passed that of the original 13 colonies at the point of independence, 
and was approaching that at the point of the 1787 federation (Gollan 1955: 151; McNaughtan 1955: 141).  
US population: 1650 50,000; 1700 240,000; 1750 1,150,000; 1765 1,850,000; 1776 2,500,000 (Rossiter 
1953: 151, 314). 
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joined in the project of "conquering wild territory, and planting civilised communities 

therein" (Parkes 1890: 74-5). 

Parkes' allusions to federal territorial development are important not because they 

imported a particular precedent, nor invented one, but touched directly on a rich vein of 

Australian political thought that was already there.  It was not the sole energiser of the 

new union debate, but it was clearly one of them.  For some founders, the concept was 

perhaps genuinely new, such as Deakin who was first to actively endorse the territorial 

theme.  However, he was quickly followed by Clark (10-11 February 1890: 23, 33-4), 

and the Tasmanian delegation promptly gave the Sydney Convention a detailed written 

breakdown of American territorial history, as well as a 'stop press' update that America 

had just admitted its 44th state (Just 1891).  The debate came full circle in Macrossan's 

reminders about the living, breathing tradition of decentralist federalism on the 

Australian frontier, treated by Parkes himself as a revelation, and thus perhaps 

confirming that it was chiefly by accident that his rhetoric hit the mark (Parkes 1892: 

604-10; Wise 1913: 83; cf Deakin 1963: 37, 40; La Nauze 1972: 44, 82, 119; Norris 

1975: 36; Bolton & Waterson 1999: 95). 

 
Drafting assumptions: Chapter VI of the Constitution 

Decentralist federalism's embodiment in Australian constitutional law came in the new 

Constitution's provisions for creating 'New States' (1901, Chapter VI).  The history of 

these provisions has until now been neglected in constitutional scholarship, perhaps on 

the assumption they were included as a mere formality, or simply for completeness, 

given their similarity in the American and Canadian documents.  In fact, they were 

included to satisfy two key principles, both identified early in the Melbourne 

Conference, supported by a high level of consensus in the 1891 Sydney Convention, 

and travelling through the 1897-1898 Convention substantially unchallenged. 

The first key drafting principle, as stated by Deakin, was that as the U.S. government 

held power over "settlement and supervision of territories outside the States of the 

Union", so too an Australian parliament should inherit from London the power to watch 

over "new lands… with the parental care which young communities require."  'Outside' 

territories loomed large in this picture, since German and French interest in New Guinea 

and Melanesia had made Anglo-Australian control of the south-west Pacific an 
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important issue since 1883, and there was always the issue of later admission of New 

Zealand or Fiji (Hirst 2000: 64-7, 77-8).  Nevertheless, by 'new lands' Deakin indicated 

he meant not only Pacific territory, but north-west Australia and "yet other territories… 

carved out of Australasia."  Macrossan continued to expand the discussion, shifting the 

basis of comparison directly to the American west, and making it clear that a major 

object of federal power should be to allow sensible apportionment of territory across the 

Australian mainland (10-11 February 1890: 23, 24, 38). 

The second uncontested drafting principle, also stated by Macrossan, was that to make 

this happen, the Australian precedent should follow America's establishment of the 

federal parliament as the constitutional boundary authority above the states.  In the last 

chapter, we saw that it was the failure of the British government to discharge its roles as 

such an authority, that had long preserved the stand-off between separationists and 

colonial governments in Australian debate.  Now, all that power should come to the 

federal parliament using the American approach: 

power should be given to the Federal Parliament – as it is given to the Imperial 
Parliament – to cut up, if thought necessary, the different existing colonies of 
Australia… Large states are never so well governed as small ones, and, therefore, the 
Federal Parliament ought to be empowered to cut up the larger colonies into smaller 
colonies, as the Federal Government of America has cut up the larger states into 
smaller states when it has been deemed expedient and just to do so (Macrossan, 12 
February 1890, 72-3). 

The resulting provisions, reviewed in more detail in the next chapter (Table 1), 

borrowed intensively from the existing American and Canadian clauses for territorial 

change.  This was not done blindly by the Sydney Convention, but rather through 

detailed discussion in which the above two principles were endorsed, expressly or 

implicitly, by 17 delegates in the course of debates engaging a total of 23.7  Four 

speakers (Fitzgerald, Dibbs, Forrest and New Zealand's Captain Russell) left their 

position open, while only two spoke expressly against the principles, instead suggesting 

existing boundaries should simply remain frozen (Queensland's Donaldson and NSW's 

                                                 

7 The 14 explicit supporters were: Parkes and Deakin (1890), and Baker, Griffith, McIlwraith, Jennings, 
Kingston, Brown, Bray, McMillan, Macrossan, Downer, Wrixon and McDonald-Paterson (1891).  In the 
1891 convention, Baker appeared to welcome the idea of states retaining full control over their territory 
for the purpose of maintaining financial separation, but explicitly endorsed territorial change prior to the 
convention (Baker 1891: 103-105).  The three speakers who implied support or acceptance were Barton, 
Gillies and Playford (1891). 
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Sir Joseph Abbott).  One indicator of the outcome was that Rockhampton's Macdonald-

Paterson, a known separationist, did not feel the need to speak on the issue.  It appeared 

to have been amply covered not only by Macrossan (who died during the convention), 

and Griffith, but premier McIlwraith's insistence that Queensland would not join the 

federation at all unless able to be divided in three. 

Throughout the 1891 Convention, the need for machinery of territorial change was 

continually backed up by further references to frontier expansion, population growth 

and manifest destiny.8  Afterwards, the Queenslanders' faith was reflected in the fact 

that Griffith returned to Brisbane apparently satisfied a federal parliament would soon 

control immigration and the problem of Kanaka labour in the north, and that his decade-

long objections to the subdivision of Queensland could disappear (La Nauze 1972: 67; 

Norris 1975: 46; McDonald 1981: 551; cf Fitzgerald 1982: 297; Joyce 1990b: 164-5; 

Hirst 2000: 205).  Griffith devised a legislative scheme to allow central and north 

Queensland to separate temporarily in a "united provinces of Queensland", pending 

national federation whereupon all three would become separate states.  Often wrongly 

described as an attempt to "counter separation by devising some lesser form of regional 

devolution" (Bolton & Waterson 1999: 95; Bolton 1963: 206-7), Griffith's plan was an 

attempted transition towards full subdivision, but only under full federation.9

By the time of the 1897-1898 Convention the political landscape of separation had 

changed, particularly in Queensland, whose inability to assemble a delegation was itself 

                                                 

8 Seven of the 17 definite supporters of the provisions (Parkes, McIlwraith, Deakin, Jennings, Brown, 
Bray and Macrossan) as well as Captain Russell, spoke in these terms, while one of the definite anti-
subdivisionists (Abbott) and one who seemed to tend against (Fitzgerald) also spoke in similar terms (12 
March 1891, 304).  A significant benchmark was NSW Legislative Council president Sir Patrick 
Jennings, Parkes' sworn enemy, but who like Macrossan had personally lived the frontier, including both 
sides of a live separation debate.  Jennings believed NSW's own borders should not and would not be 
affected, but was genuine in affirming the need for the federal parliament to have whatever power was 
needed to decide these questions (6 March 1891: 124).  Jennings had backed then opposed Riverina's 
separation in the 1860s, and understood the Macrossan vision (see 13 March 1891: 331), signified by his 
tribute after Macrossan's death in mid-convention.  They had common backgrounds, both being Irish 
Catholics who started out in the Victorian goldfields, and though a NSW legislator, Jennings' home was 
actually now his longstanding pastoral stake on the Darling Downs (Bryan 1978; Cahill nd). 
9 Griffith's 1891-1892 plan was first altered and blocked by the Queensland legislative council, to the 
point where British secretary-of-state Lord Knutsford considered intervening at Griffith's request to 
impose it via imperial legislation (Stephens 1893: 47; Doran 1981: 51-66; McDonald 1981: 549-52; 
Joyce 1984: 173-5).  Other reasons for it not proceeding were the fact that the intercolonial movement for 
union had stalled, if not collapsed; Griffith's departure to the judiciary; and Labor's success in the 1893 
elections, prompting many including McIlwraith to turn against separation for at least a decade. 
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put down to struggle between the government (now known to be at best ambivalent 

about union) and separationists (known to still be very keen: Waterson 1998; Brown 

2001c; cf Bolton & Waterson 1999).  With the Queenslanders absent, a variety of 

Tasmanian, Victorian, NSW and South Australian delegates continued to endorse the 

key principles, with strong nationalists like Wise, Higgins and Isaacs especially 

confident that Australia should be "a Federation on the decentralization principle", like 

the United States (Isaacs, in Adelaide Convention 1897: 175; Craven 1992b: 51).  There 

were signs that the 1891 consensus was stretched; for example, Deakin ultimately 

retreated to agreement with Barton that they were "not dealing with a sketch map… 

[but] with settled Australia, with settled communities, absolutely independent of each 

other, enjoying all the rights and privileges of self-government" (10 September 1897: 

333).  Central Queenslanders were now known to be concerned that the 1891 new state 

provisions were inadequate, but their reasons remained unclear.  After the convention, 

Higgins decided similarly that the clauses were not going to work, but was relatively 

vague, concerned generally that "the constitution by all its provisions fosters the 

provincial forces as against the national forces" (Higgins 1900; see McMinn 1979: 115; 

Crisp 1990: 155-73).  In any event, the provisions from the 1891 draft when there had 

been a clear decentralist federal consensus survived effectively unchanged. 

 
Australia votes 

In addition to its reawakening in recognised political theory, decentralist federalism also 

owed its place in the draft Constitutions to the assessment of unionist leaders that 

irrespective of merit, separation ideas might be crucial in the campaign to achieve any 

union at all.  In 1891 it was explicit that Queensland would not join without public faith 

that the Constitution was competent to bring about territorial change.  This situation 

was not altered even when separation became more controversial, because 

separationists were still known to provide the core of Queensland's federalist support, as 

shown when southern unionists' attempted somewhat misguidedly to shore up their 

confidence with the Constitution's section 7 'Queensland clause' (Brown 2001c). 

It is quite possible that some of this currying of separationist favour was disingenuous.  

Continuing the long tradition commenced by Earl Grey in 1849, the British secretary-

of-state, Lord Chamberlain, encouraged central Queensland separationists to believe 
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their goal would become "comparatively easy" under a national parliament, even when 

agreeing privately it should never happen.10  Some Western Australian federationists 

asked eastern leaders to help them exploit the "separation bogey" in support of 

Federation, despite holding the same negative belief (see Bastin 1955: 79, 82; de Garis 

1999: 309).  Nevertheless, there is little reason to believe that the broader Australian 

electorate did not accept Chapter VI of the Constitution at face value, and vote for it on 

the basis that it contained workable and important machinery for territorial change.  

Among the various symbols of national decentralisation and active regional 

development in the transition to nationhood, the new state provisions were by far the 

most obvious.  In NSW, which entered the union with a 'yes' vote of only 56%, it 

became New England folklore that the vote was bouyed by confidence there would now 

be an easier path to separate statehood (Rowley 1941: 244; Page 1963). 

In Western Australia, where the final 'yes' vote was 69%, its backbone lay in the 

separationist goldfields (93% 'yes') where the movement demonstrated its seriousness 

with a March 1900 separation petition with 28,000 names – more than twice that of the 

largest previously recorded in north Queensland (Figure 14, Bastin 1955: 82; de Garis 

1981: 345; Hirst 2000: 216-7).  Had the goldfields' faith in the constitution slumped, for 

example to 50% 'yes', then Australia's western third would have remained outside the 

union (see Partlon 2000: 8; cf Crowley 1960: 151-3; de Garis 1999). 

                                                 

10 January 1896, quoted Bolton (1999: 102).  Chamberlain privately agreed with the advice of under-
secretary Robert Herbert (formerly Queensland's first premier) that separation was "politically and 
physically out of the question" (quoted Deakin 1963: 123-5; Joyce 1990a; de Garis 1999: 318).  
Chamberlain then played the reverse tactic against Western Australian leaders in 1900, observing that 
goldfield separationism could destroy them if they did not join the federation but would surely dissipate if 
they did (Bastin 1955: 88; Crowley 1960: 152; de Garis 1999: 315-8; Partlon 2000: 7-8). 
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Figure 14.  Western Australian goldfields separation petition 1900 

 
Source: Hirst (2000: 216-7). 

The firmest indicator that the new state provisions had a decisive electoral influence 

was the referendum result in Queensland.  Rockhampton's representatives now doubted 

their efficacy, but north Queenslanders remained confident they would work; for 

example, Queensland treasurer Robert Philp put aside his growing caution about Labor 

and campaigned 'yes' on the basis that for the first time, northerners would have a 

Constitution telling them "exactly what they have to do to get separation" (QPD 1899: 

347-50).  His colleague Alfred Cowley was even more credible, having sacrificed his 

position as legislative assembly speaker in a famous separation resolution in November 

1897 (Bolton 1963: 208-9; McDonald 1981: 553-4; Fitzgerald 1982: 296).  Cowley said 
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that if in doubt, voters should remember the clauses were written by Macrossan, Griffith 

and McIlwraith: "the ablest men that Queensland ever produced… [and] the Bill which 

is now before us does not differ materially from the Bill then drafted" (QPD 1899: 339). 

The difference between the north and central Queensland results helps identify what 

would have happened had the north not retained this faith in the provisions (Figure 15).  

With a statewide 'yes' vote of only 54%, and the vast bulk of this in the centre and north 

Queensland, the one place where separationists turned against the Constitution – 

Rockhampton – saw the vote reversed from a high 'yes' to clear 'no'.  Had other areas 

followed suit, the remaining average north and central Queensland support need only 

have dropped from 75% to 62% to ensure failure of the statewide vote ( cf Waterson 

1998; Bolton and Waterson 1999; Hirst 2000: 205-7, 215; Brown 2001). 

An electoral analysis can provide only a bare indication of the role decentralist 

federalism may ultimately have played in Federation.  What is clear is that the 

framework of union confirmed the existence of that tradition, re-enlivened it, and gave 

it the promise of workable constitutional machinery at a key time in Australian 

territorial debate.  The fact that some separationists now believed the expectations were 

misplaced did not alter the outcome.  In political practice, the ability to create new 

states had become one of the 'miracles' without which union may not have been 

achieved.  In theory, a startling reconciliation was forged between Australia's dominant 

de facto centralised constitutional tradition, and the decentralist federalism commenced 

in Tasmania so long ago.  There was no question that the main prospect for resolving 

the nation's unanswered territorial questions lay again in the promise of new colonies, 

or as they would now be called, new states. 
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Figure 15.  Queensland federation referendum results by region 1899 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Region  Yes No Total % yes 

80% 

62%

55% 69% 
69% 

62% 

58% 

70% 

77% 

77% 

  68% 

74%

62% 

 72% 

 73% 

91% 

92% 

87% 

94%

90% 

95%

95% 

90%

85%

Cairns   91% 

Townsville  81% 

Charters Towers  60% 

Mackay  81% 

Rockhampton   
    43% 

62% 

27% 

51-65% 

36-50% 

< 36% 

66-80% 

> 81% 'yes' 

North Qld  12,376 3,332 15,708 79% 
Central Qld Rockhampton 1,350 1,820 3,170 43% 
 Remainder 4,956 2,330 7,286 68% 
 Total 6,306 4,150 10,456 60% 
Southn Qld Brisbane 5,765 10,170 15,935 36% 
 Ipswich & Downs 2,879 7,625 10,504 27% 
 Remainder 11,467 7,315 18,782 61% 
 Total 20,111 25,110 45,221 44% 
Qld Total  38,793 32,592 71,385 54% 
      

Source: Based on Waterson (1998), figures from Brisbane Courier 5-7 September 1899, using analysis in 
Brown (2001c).  Location of electoral division boundaries approximate only.  Wide Bay results presented 
here as part of Southern rather than Central Queensland. 
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4.5.  Conclusions 

Australian constitutional design in the 1890s has been celebrated for its transparent and 

democratic character by the standards of the time (Galligan 1995: 25-31).  Clearly 

something also went right with the way in which the 1890s nation-making process dealt 

with unfinished territorial business.  It proved impossible for the design process not to 

deal with Australia's unresolved problems of decentralisation.  Notwithstanding the 

heavy preferences of many colonial legislators that territory not be regarded as an issue, 

all three existing constitutional traditions in Australian experience – decentralist 

federalism, decentralised unification and even the colonies de facto centralised 

constitutional experience – dictated that this problem be attacked one way or another.  

Federation was not merely a limited compact, tailored to preserve the territorial status 

quo.  If we accept later theory that federations can be established "to secure greater 

centralisation, or with a view to greater decentralisation, or to achieve some sort of 

balance" (King 1982: 75), Australian union was designed to fulfill all these needs. 

The solution to emerge clearly for active constitutional decentralisation, and thus for 

breaking the deadlock between Australian theories of territory, was the reversion to the 

original decentralist federal tradition.  In an otherwise potentially very centralised 

federal Constitution, agreed principles emerged from the 1890-1891 and 1897-1898 

federation conventions for resolving the territorial debate through the importation of 

North American provisions for carving out new states.  American federalism was reborn 

as Australia's constitutional model not just from legal convenience, but for the same 

reasons it had formed Britain's original colonisation strategy and had since developed 

its own political life in Australia – as a dynamic model for social and economic growth. 

Australian territorial theory was not out of the woods.  For 30 years state governments 

had been entrenching their dependency on existing territory, opposition to separationist 

pressures remained routine, and contrary constitutional sentiments had also been 

identifiable.  Nevertheless, as well as the 'original' colonies of Tasmania, Victoria and 

Queensland already born from it, now further regions across most states had sought and 

endorsed a union based inter alia on the Franklinesque plan.  Further, if for any reason 

territorial subdivision again failed to materialise, then both unification and even the de 

facto centralised tradition of government action continued to offer alternative paths to 
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decentralisation within Australian experience.  For now the ultimate test would lie in 

the words and operation of the Constitution itself.  If its reconciliation of territorial 

values failed, then what multiplied would not be new states, but further regional 

discontent and challenges to the constitutional wisdom, perhaps even stronger than the 

old.  If the promise held good, then Australian territorial development stood on the edge 

of a new era, breaking the forty year freeze in constitutional practice with a resumption 

of Australia's original territorial tradition. 
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Chapter Five 

Well versed or blind copy? Territory and the Constitution 1891-1900 

 

 

5.1.  Introduction 

When the Commonwealth of Australia came into being on 1st January 1901, its potential 

for territorial reconciliation hinged on Chapter VI of the Constitution, providing for the 

creation of 'New States'.  At the same time, it was already apparent that a minority of 

founders and separationists were not satisfied that the Constitution was competent to 

deliver the promised territorial change.  A century later, we can also look back and 

suspect they may have been right, because by 2003 these provisions had not been used 

to create a single new Australian state.  This chapter seeks to resolve a part-historical, 

part-legal question regarding the territorial outcome of the 1890s: whether the attempt 

to provide for territorial flexibility in the Constitution was technically flawed. 

Previously we have seen that the deadlock between territorial ideas was the result of a 

mix of political and legal conflicts.  The key drafting principles identified in the last 

chapter showed how the conflicts were to be resolved: using the American precedent, 

the new federal parliament and government were to be allowed to fill the void caused by 

the atrophy in the British government's territorial powers and be constituted as the new 

boundary authority above the states.  The outcome was intended to provide 

separationists with a more effective arbiter, all parties with clarity and finality, and the 

nation with additional support for its political and economic expansion, consistently 

with Australia's original decentralist federal tradition.  Immediately, the fact that no new 

states followed might indicate that the political conflicts were not resolved to the extent 

suggested by the last chapter; and this possibility will be taken up in later parts of the 

story.  First, this chapter deals with suggestions that irrespective of political intent, the 

provisions in Chapter VI were already 'dead letters' due to flaws in the drafting. 

By the 1920s frustrated new state advocates would argue that the new states provisions 

were simply "unworkable", and the Constitution framed to defeat its intended purposes, 
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due to blind copying of an American clause that no new states could be established 

without existing state consent (Page 1917; Ellis 1933: 118, 124).  However, opinions 

vary on whether this was really a flaw, and if so, how it came about.  In several regions 

it became folklore that the problematic 'consent proviso' was secretly inserted by 

"sinister" means (e.g. McDonald 1981: 561), while historians suggest its problems may 

have gone undetected because of Queensland's absence from the 1897-1898 Convention 

(Bolton & Waterson 1999).  Constitutional lawyers, meanwhile, have simply noted that 

while the founders made territorial change possible, they had not "made the process 

easy" (Garran 1932b: 14); that the prospect was "hopeless" (Joske 1967: 53); and that 

the original American clause might itself have been "a scanty and insufficiently 

considered provision" (Sawer 1969: 19).  Nowhere has it been suggested why, if the 

base American precedent was defective, it appeared to outsiders to work extremely 

well; how, even if problems were identified by some at the last minute, these escaped a 

decade-long process of drafting; nor how, even if some founders did not want the 

provisions to work, all of them became inculcated into a huge deception. 

The first part of the chapter cuts through these suggestions by analysing the drafting 

process in finer detail.  It concludes that there was no conspiracy to disable the 

Constitution, nor any blind copying as such.  Australian founders discussed, adapted 

and extended the North American precedent with a clear majority wanting and 

expecting it to deliver new states, if for no other reason then because of its political 

importance for the inclusion of Queensland.  On this analysis the 'consent proviso' built 

into the American Constitution, consciously repeated in the Australian one, was 

intended not to prevent the Commonwealth parliament from acting as a boundary 

authority but to impose safeguards on how this was to occur.  If there was a problem 

with this, it lay either in the American precedent or the transfer of the precedent 

between American and Australian circumstances. 

The second part of the chapter probes further into the Australian founders' assumptions 

about the American precedent, and finds there was indeed a problem in its transfer.  For 

historical reasons the Australian founders failed to realise that the consent proviso in the 

American Constitution (1787) postdated and stood alongside more important political 

and legal agreements on which the American pattern of territorial development was 

based.  The proviso did not apply to bulk of the new state formation admired by the 

Australians, and when it did, it showed political factors in play with which the 
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Australian founders had no experience of dealing.  Moreover, parallel problems with the 

adaptation of British constitutional precedent also prevented the broad intention of the 

founders from being translated into legal reality.  The Australian Constitution 

perpetuated the very problem it sought to solve, that of the missing boundary authority 

above the states, not by any conspiracy or deliberate design but rather by accident. 

 

5.2.  The New State provisions: no blind copying 

The 1891 Sydney Convention 

In the last part of the previous chapter, we saw that the drafting of the Australian 

Constitution's new state powers commenced with two key principles.  First, a major 

object of the Constitution was to allow the reapportionment of mainland territory in a 

manner consistent with that achieved in the United States of America.  Second, both 

Deakin and Macrossan set out that the American precedent worked because the federal 

Congress was in a position to act as constitutional boundary authority above the states, 

the apparent heart of the Australian problem given recent uncertainty regarding the use 

of British powers.  The resulting powers to admit or establish new states, based largely 

on the American and Canadian provisions, were first assembled into an Australian form 

by Andrew Inglis Clark (see Reynolds 1958), discussed by the Sydney convention in 

debate and committee, and reassembled in the 1891 Constitution by the drafting 

committee chaired by Samuel Griffith (Table 1). 

With their obvious similarity to the North American antecedents, the Australian 

provisions are most easily suspected of being a blind American copy because until now 

there has been no other account of their preparation.  Instead, conventional descriptions 

generally presume that Federation permanently guaranteed all colonial governments 

their existing territories, and that the Chapter VI provisions must therefore have been 

included as a mere formality, their utility always irrelevant because there was no use for 

them in the first place (La Nauze 1972: 17, 58, 82; Norris 1975: 2-3; Holmes &  

 

 



 

Table 1.  New State Provisions in the 1901 Australian Constitution: A Genealogy 
 
 United States of America  Dominion of Canada    
       
 United States Constitution 1787  British North America Act 1871 

 
  British North America Act 

1867 
 Article IV, s. 3. 

New States may be admitted by 
the Congress into this Union; but 
no new State shall be formed or 
erected within the jurisdiction of 
any other State; nor any State be 
formed by the junction of two or 
more States, or parts of States, 
without the consent of the 
legislatures of the States 
concerned as well as of the 
Congress. 

 
The Congress shall have the 
power to dispose of and make 
all needful rules and regulations 
respecting the territory or other 
property belonging to the 
United States; and nothing in 
the Constitution shall be so 
construed as to prejudice any 
claims of the United States, or 
of any particular State.  

 
2.  The Parliament of Canada 
may, from time to time establish 
new Provinces in any territories 
forming for the time being part of 
the Dominion of Canada, but not 
included in any Province thereof, 
and may, at the time of such 
establishment, make provision for 
the constitution and 
administration of any such 
Province, …and for its 
representation in the said 
Parliament. 

 
3.  The Parliament of Canada may 
from time to time, with the 
consent of the Legislature of any 
Province of the said Dominion, 
increase, diminish, or otherwise 
alter the limits of such Province, 
upon such terms and conditions 
as may be agreed to by the said 
Legislature, and may, with the 
like consent, make provision 
respecting the effect and 
operation of any such increase or 
diminution or alteration of 
territory …. 
 
 

 
4. The Parliament of Canada 
may from time to time make 
provision for the 
administration, peace, order, 
and good government of any 
territory not for the time being 
included in any Province. 
 
5-6.  [Previous Canadian Acts 
re: government of territories 
and Manitoba retroactively 
approved, but Parliament of 
Canada not competent to alter 
constitutions of new Provinces 
once granted.] 

 
146.  It shall be lawful for the 
Queen, by and with the advice 
of Her Majesty’s Most 
Honourable Privy Council, on 
Address from the Houses of the 
Parliament of Canada, and from 
the Houses of the respective 
Legislatures of the Colonies or 
Provinces of Newfoundland, 
Prince Edward Island, and 
British Columbia, to admit 
those Colonies or Provinces, or 
any of them, into the Union, 
and on address from the Houses 
of Parliament of Canada… 

     
 
 

  

Australia      

     

 
Clark draft 
1891 

 IV - FEDERAL PARLIAMENT  VI.  PROVINCIAL 
CONSTITUTIONS 

 VII.  MISCELLANEOUS 

 [Federal Parliament not to] 
divide any Province without 
consent 
47.  The Federal Parliament shall 
not divide any Province without 
the consent of the Parliament 
thereof, or unite any portion of 
any Province with any portion of 
any other Province without the 
consent of the respective 
Parliaments of the Provinces 
concerned; and no new Province 
shall be formed within the 
jurisdiction of another Province. 

Federal Parliament may 
establish new Provinces 
48.  The Federal Parliament 
may, from time to time, 
establish and admit to 
representation in the Federal 
Parliament a new Province or 
Provinces in any territory 
forming part of the Federal 
Dominion of Australasia, but 
not included in any Province 
thereof, and may, at the time of 
establishing any new Province 
or Provinces, confer on such 
new Province or Provinces such 
Constitution or Constitutions as 
the Federal Parliament, subject 
to the provisions of this Act, 
may deem expedient. 
 

And alter limits of any Province 
49.  The Federal Parliament may 
from time to time, with the 
consent of the Parliament of any 
Province of the Federal 
Dominion, increase, diminish, or 
otherwise alter the limits of such 
Province, upon such terms and 
conditions as may be agreed to 
by the said Parliament, and may, 
with the like consent, make 
provision respecting the effect 
and operation of any such 
increase or diminution or 
alteration of territory in relation 
to any Province affected thereby. 

And make laws for outside 
territory 
50.  The Federal Parliament may 
from time to time make 
provision for the administration, 
peace, order, and good 
government of any territory not 
for the time being included in 
any Province. 

Any Province may cede any of 
its Territory 
77.  The Parliament of any 
Province may at any time cede 
any portion of the Province to 
the Federal Dominion of 
Australasia, and thereupon such 
portion of the Province shall 
become a Territory of the 
Federal Dominion of 
Australasia and be subject to 
the exclusive jurisdiction of the 
Federal Parliament. 

Colonies may be admitted into 
Dominion by Order in Council 
94.  It shall be lawful for the 
Queen, by and with the advice 
of Her Majesty’s Most 
Honourable Privy Council, on 
Address from the Houses of the 
Federal Parliament, and from 
the Houses of the Parliament of 
any other Australasian Colony, 
to admit such Colony into the 
Federal Dominion of 
Australasia, …. 

 



 
 
1891 Sydney 
draft 

CHAPTER V - THE STATES     

       

 
CHAPTER VI - NEW STATES 

 2. The Parliament of a State may 
at any time surrender any part of 
the State to the Commonwealth, 
and upon such surrender and the 
acceptance thereof by the 
Commonwealth such part of the 
State shall become and be subject 
to the exclusive jurisdiction of the 
Parliament of the Commonwealth. 
 

2.  The Parliament of the 
Commonwealth may from time 
to time establish and admit to 
the Commonwealth new States 
and may upon such 
establishment and admission 
make and impose such 
conditions as to the extent of 
representation in either House 
of Parliament or otherwise as it 
thinks fit. 

3.  The Parliament may make 
such laws as it thinks fit for the 
provisional administration and 
government of any territory 
surrendered by a State to and 
accepted by the Commonwealth 
and may in any such case allow 
the representation of such 
territory in either House of 
Parliament to such extent and on 
such terms as it thinks fit. 

4.  The Parliament of the 
Commonwealth may from time to 
time, with the consent of the 
Parliament of a State, increase, 
diminish or otherwise alter the 
limits of the State upon such 
terms and conditions as may be 
agreed to and may with the like 
consent make provision 
respecting the effect and the 
operation of any such increase or 
diminution or alteration of 
territory in relation to any State 
affected by it. 

5.  A new State shall not be 
formed by separation of 
territory from a State without 
the consent of the Parliament 
thereof, nor shall a State be 
formed by the union of two or 
more States or parts of States, 
or the limits of a State be 
altered without the consent of 
the Parliament or Parliaments 
of the State or States 
concerned. 

 

1898 
Melbourne 
draft 

 
 
CH V - THE STATES 

 

 
 
CH VI - NEW STATES 

    

 

 
CH VIII - ALTERATION 
     

 110. The Parliament of a State 
may surrender any part of the 
State to the Commonwealth; and 
upon such surrender, and the 
acceptance thereof by the 
Commonwealth, such part of the 
State shall become subject to the 
exclusive jurisdiction of the 
Commonwealth. 

120.  The Parliament may admit 
to the Commonwealth or 
establish new States, and may 
upon such admission or 
establishment make or impose 
such terms and conditions, as 
to including the extent of 
representation in either House 
of Parliament, as it thinks fit. 

121.  The Parliament may make 
laws for the provisional 
administration and government 
of any territory surrendered by 
any State to and accepted by the 
Commonwealth, or of any 
territory placed by the Queen 
under the authority of and 
accepted by the Commonwealth, 
or otherwise acquired by the 
Commonwealth, and may allow 
the representation of such 
territory in either House of 
Parliament to the extent and on 
the terms which it thinks fit. 

122.  The Parliament may, with 
the consent of the Parliament of a 
State, increase, diminish or 
otherwise alter the limits of the 
State, upon such terms and 
conditions as may be agreed on, 
and may, with the like consent, 
make provision respecting the 
effect and the operation of any 
such increase or diminution or 
alteration of territory in relation 
to any State affected. 

123.  A new State may be 
formed by separation of 
territory from a State, but only 
with the consent of the 
Parliament thereof, and a new 
state may be formed by the 
union of two or more States or 
parts of States, but only with 
the consent of the Parliaments 
of the States affected. 

127.  [Alteration of 
constitution] … An alteration 
diminishing the proportionate 
representation of any State in 
either House of The Parliament, 
or the minimum number of 
representatives of a State in the 
House of Representatives, shall 
not become law unless the 
majority of the electors voting 
in that State approve the 
proposed law. 

   

    
    

 
1901 Final 

 
CH V - THE STATES 

 
CH VI - NEW STATES CH VIII - ALTERATION 

       

 111.  The Parliament of a State 
may surrender any part of the 
State to the Commonwealth; and 
upon such surrender, and the 
acceptance thereof by the 
Commonwealth, such part of the 
state shall become subject to the 
exclusive jurisdiction of the 
Commonwealth. 

121.  The Parliament may admit 
to the Commonwealth or 
establish new States, and may 
upon such admission or 
establishment make or impose 
such terms and conditions, 
including the extent of 
representation in either House 
of Parliament, as it thinks fit. 

122.  The Parliament may make 
laws for the government of any 
territory surrendered by any State 
to and accepted by the 
Commonwealth, or of any 
territory placed by the Queen 
under the authority of and 
accepted by the Commonwealth, 
or otherwise acquired by the 
Commonwealth, and may allow 
the representation of such 
territory in either House of 
Parliament to the extent and on 
the terms which it thinks fit. 

123.  The Parliament may, with 
the consent of the Parliament of a 
State, and the approval of a 
majority of the electors of the 
State voting upon the question, 
increase, diminish or otherwise 
alter the limits of the State, upon 
such terms and conditions as may 
be agreed on, and may, with the 
like consent, make provision 
respecting the effect and the 
operation of any such increase or 
diminution or alteration of 
territory in relation to any State 
affected. 

124.  A new State may be 
formed by separation of 
territory from a State, but only 
with the consent of the 
Parliament thereof, and a new 
state may be formed by the 
union of two or more States or 
parts of States, but only with 
the consent of the Parliaments 
of the States affected. 

128. [Above plus…] 
No alternation [to the 
Constitution] …increasing, 
diminishing, or otherwise 
altering the limits of the 
State, or in any manner 
affecting the provisions of the 
Constitution in relation 
thereto, shall become law 
unless the majority of the 
electors voting in that State 
approve the proposed law. 
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Sharman 1977: 16; Hirst 2000: 51).  However, such conclusions conflict with a detailed 

analysis of the 1891 drafting process, in two of its major features. 

First, the main evidence for the conventional description comes from events 

immediately prior to the Convention, when Parkes considered, but decided against a 

proposal to explicitly list territorial change among the top four reasons for Federation.  

Consistently with his 'manifest destiny' rhetoric and the speeches in the Melbourne 

conference, Parkes' idea was to move the following resolution alongside others 

affirming the need for nationhood per se, national defence and national free trade: 

That it shall be reserved to a High Commission, representing all the Federated 
Colonies, to enquire into, consider, and recommend for adoption an equitable scheme 
for the distribution of the public lands, and the satisfying of existing territorial rights, 
such scheme keeping in view both the necessary strength of the National 
Government and the just claims of the respective provinces.  The Report of such 
High Commission to be made to the Governor-General within two years from the 
date of its appointment, which shall be by a majority of at least two-thirds of the 
Federated Colonies.  The final settlement to be made by a Bill of the Federal 
Parliament, approved, before being presented for Royal Assent, by a majority of the 
Provincial Parliaments (quoted Parkes 1892: 604-10; La Nauze 1972: 37). 

Parkes never moved this part of his resolution, instead retaining an indirect reference to 

the colonies' "territorial rights" in a new paragraph, suggesting these should remain 

largely intact.1  The apparent reversal has been read by historians as evidence that 

Parkes had determined there was no place for discussion of territorial change (La Nauze 

1972: 35-6, 58; Norris 1975: 2-3, 11, 49; Hirst 2000: 51, 207).  The real story is more 

complex.  The only evidence for why Parkes dropped the original text is his own: that 

fellow NSW delegates advised him before the convention that "mention of the public 

lands would be inadvisable" (Parkes 1892: 603).  Given his colleagues' traditional views 

on land issues, their advice was probably unprintable.  Parkes had used the term "public 

lands" because he was following Macrossan's description of the link between American 

federal powers over new states and lands alike; but Parkes' poor choice of words gave 

his own opponents the perfect weapon with which to attack him, triggering paranoia 

among his colleagues that he was intending to buy Victoria and Queensland into 'his' 

                                                 

1 The new wording in Parke's first resolution of 4 March 1891 was: "[That] the powers and privileges and 
territorial rights of the several existing colonies shall remain intact, except in respect to such surrenders as 
may be agreed upon as necessary and incidental to the power and authority of the National Federal 
Government" (quoted Parkes 1892: 604-10). 
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national plan by giving up more NSW land.2  Parkes retreated because he determined it 

was better to leave territorial divisions alone "than create new obstacles to federation", 

and continued to endorse Macrossan's argument that "as a matter of reason and logical 

forecast" Australia should have "double the number of present colonies" (Parkes 1892: 

609-10).  Once again, while some delegates did appear massively sensitive to any 

mention of territory, this appeared to be a NSW rather than intercolonial phenomenon. 

The attitude of the convention can be further discerned from Barton's prompt action to 

defuse Parkes' blunder.  Barton suggested an addition to Parkes' resolutions, making it 

explicit that any real or rumoured reference to "territorial rights" should be understood 

as referring to new states.  His words were a direct paraphrase of Article IV of the 

American Constitution, where it provided no new state could be formed from within the 

jurisdiction of an existing state without the consent of the state concerned (Table 1, 

column 1).3  Barton's intervention with the 'state consent proviso' has been interpreted 

by some as a victory over Parkes (e.g. La Nauze 1972: 42), but it was equally a tactical 

rescue.  The proviso was already a safe principle, was not necessarily inconsistent with 

what Parkes himself originally proposed, had been included in Clark's draft and was 

absolutely insisted upon by Macrossan in the debate.  By the time Barton's motion came 

up for debate two weeks later, he indicated its main purpose of removing a "technical 

difficulty" had passed; simply moving it had helped defuse the political problem before 

other NSW delegates had chance to attack.  Again, far from endorsing the idea that the 

proviso meant no territorial change, other colonial leaders including Kingston, Downer 

and Macrossan sought assurances that the resolutions about "territorial rights" were not 

intended to freeze existing boundaries for all time.4  The 'state consent proviso' was a 

                                                 

2 Rumours to this effect received considerable comment in the Convention: see Baker, 6 March 1891: 
109; Dibbs, 10 March: 183-184; Gillies, 11 March: 229-230; Abbott, 12 March: 302; Downer, 13 March: 
329.  At least one delegate thanked Barton for his tactical sense in heading off this problem (Fitzgerald, 9 
March 1891), while NSW conservative Sir Patrick Jennings thanked the whole convention for helping 
repudiate "in the minds of the people of this colony" any suspicion that Federation would permit 
unauthorised interference with their boundaries (13 March 1891, 330). 

3 Barton's wording was: "No new State shall be formed by separation from another state, nor shall any 
State be formed by the junction of two or more States or parts of States, without the consent of the 
Legislatures of the States concerned, as well as of the Federal Parliament" (Sydney Convention 1891: 90; 
Parkes 1892: 612). 

4 See Sydney Convention (1891): Kingston (9 March, 153), Bray (11 March, 257-8), Macrossan and 
Downer (13 March, 326-9, 337, 344-6), and Barton (18 March, 476-7).  Another misreading similar to La 
Nauze's comes from Norris (1975: 2-3, 11), who reads Deakin's statement that the states should "retain 
full powers over the greater part of the domain in which they at present enjoy those powers" (16 March 
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crucial provision, but the prominence it gained through this discussion did not indicate 

an intention to lock out territorial change.  In fact, it triggered debate that enabled the 

reverse opinion of most delegates to be made clear. 

The second feature of the 1891 process indicating that the provisions were intended to 

facilitate change, not prevent it, is the fact that three small but telling innovations were 

introduced into the Australian version of the provisions.  Rather than blindly copying 

the American precedent, the evidence accords with assessments that the founders 

borrowed from American precedent only when satisfied that it fitted Australian needs, 

and were equally ready to modify clauses "without hesitation" (Hunt 1930: 256). 

The first innovation came in Clark's draft, which invented a state power to cede territory 

to the Commonwealth (Table 1, column 5: Clark cl. 77; 1891 Ch. V, cl. 2; 1901 s.111).  

Though never debated in the conventions, this power had two apparent uses: to allow 

the federal government to receive land for purposes such as a national capital and 

defence; but more importantly, it can be presumed to reflect Clark's understanding that 

in Australia, no new mainland territories of the kind America had developed into new 

states could come from any source other than existing colonies.  On top of his existing 

knowledge of America, when Clark visited there in late 1890 it must have been obvious 

that the 13 original colonies had now evolved into 20 states, not including another 20 or 

more new states to the west.5  The American Constitution was silent on how the original 

colonies had given up such territory for admission by the federal government as new 

states, but obviously, the territory must have been ceded.  Clark apparently filled out the 

legal gap, with a power that ensured no Australian state could claim it was incapable of 

surrendering its land or that boundaries were somehow immovably fixed. 

The second innovation presumed the Australian Commonwealth was to have a 'whip 

hand' to make territorial change work.  The drafting committee suggested the 

Commonwealth's power to admit new states should include an ability to "make and 

                                                                                                                                               

1891, 383), as meaning a fixing of boundaries, when by 'domain', Deakin seems to have meant legislative 
power, not territory. 

5 Vermont (admitted 1791), Kentucky (1791), Tennessee (1796), Mississippi (1817), Alabama (1819), 
Maine (1820) and West Virginia (1862) had all been part of the original 13 colonies: see Figure 15 
below.  One of Clark's favourite sources, Freeman's History of Federal Government (1863: 72, 489) 
likened these early US subdivisions to the erection of Ancient Greek cantons in 190 BC (see Reynolds 
1958: 64; Thomson 1995: 59, 236-237). 
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impose such conditions as to the extent of representation in either House of Parliament 

or otherwise as it thinks fit" (1891 Chapter VI, cl. 2; 1901 s.121).  This matched the 

North American precedents to the extent that existing states were to have no say on 

whether or how a new state might be admitted, but the innovation differed by extending 

the Commonwealth's discretion to deny new states an equal level of representation in 

the Senate.  The U.S. Constitution was silent on this, presuming equal representation in 

all instances, and the Canadian legislation ambiguous.  The flexibility would allow the 

Commonwealth parliament to minimise possible political objections against the 

admission of new states with lesser population (Sydney Convention 1891: 31 March, 

531; La Nauze 1972: 46, 298, 302).  It also strengthened the idea that the legislature 

was intended to inherit an imperial-style prerogative to facilitate such change. 

The third innovation was a single word inserted into the federal power for managing 

territory: 'provisional'.  This appeared in the drafting committee's description of the 

federal power to prescribe the government of "'provisional' states" (see La Nauze 1972: 

46, 298, 302).  The American clause empowered the Congress to "dispose of and make 

all needful rules and regulations respecting [federal] territory or other property" while 

the Canadian provision empowered "the administration, peace, order, and good 

government of any territory not for the time being included in any Province."  The 

American new state process suggested that territory taken over by the federal 

government should be held on trust for the creation of new states, not for its own 

purposes, but nothing actually required it.  Australians apparently wanted a guarantee.  

The 1891 draft provided this by only empowering the "provisional administration and 

government" of such territory, a clear direction that it must be prepared for statehood 

(Table 1, column 3: 1891 Chapter VI, cl. 2). 

All three innovations went in the same direction.  On top of the replicated North 

American provisions, which judging by their results clearly worked, came three 

initiatives designed to further reduce legal and political barriers to new states.  There 

was the American state consent proviso, to be sure; but this was uncontroversial, 

apparently regarded even by separationists as a necessary safeguard to ensure federal 

territorial powers were not abused.  Some delegates may have been quietly confident 

that no boundaries would ever change, but if so, they were quiet indeed. 
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The 1897-1898 Federal Convention 

The 1897-98 convention preserved the 1891 machinery for territorial change in almost 

every detail.  Of the three innovations, only the third suffered any amendment possibly 

capable of being read as indicative that political understanding of the provisions had 

shifted.  The first innovation, Clark's state power of cession, was reaffirmed in the 

Adelaide draft and passed into the Constitution without further debate (Adelaide 

Convention 1897: 20 April, 1001).  The second innovation, the federal discretion to 

place conditions on new states, was slightly strengthened in 1897-98.  The Adelaide 

session extended it beyond 'new' new states, to also include existing jurisdictions that 

were 'latecomers', who had been exempted in 1891 and thus guaranteed equal Senate 

representation irrespective of when they joined the federation.  By 1897 it was realised 

this exemption reduced the incentive to join early, because there was no cost to holding 

back to 'wait and see', leading the Convention to determine that no new states should get 

an equal Senate representation guarantee (Adelaide Convention 1897: 1007-12; Sydney 

Convention 1897: 231-9, 310-13, 394-415; Melbourne Convention 1898: 696-8; Quick 

& Garran 1901: 967-8; Crisp 1990: 205; Hirst 2000: 211). 

The debate over the second innovation did not turn on the principle of subdivision itself, 

even if it continued to presume subdivision could and would occur.  Instead, the debate 

dwelt heavily on the principle of equal representation – liberals used the inconsistency 

between old and new states as evidence that equal representation was unnecessary and 

should not exist, and defenders argued that as in America, all new states should also be 

equally represented.  The contest was determined by pragmatists, focussed simply on 

what would give original states most incentive to come in.  At the same time, two new 

issues appeared.  First, the Adelaide and Sydney sessions delayed discussion on the 

substantive purpose of the new state provisions pending Queensland's arrival.  This 

never occurred, due to the multiple schisms in Queensland politics over Federation, 

with the result that the clauses never came up for detailed review (Bolton & Waterson 

1999; Brown 2001c; Hirst 2000: 209; cf Fitzgerald 1982: 297).  Second, as time ran out 

in the final Melbourne session, a more substantive question arose.  Central 

Queenslanders had complained there was still no guarantee that the federal government 

would obtain the necessary territory out of which to create the new states (Adelaide 

Convention 1897: 9 April, 409-10; McDonald 1981: 550; Murphy 1990b: 232).  The 

state consent proviso was all very well, but how was state consent to be ensured?  This 
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question was somewhat obvious in the light of previous separation history, but had not 

been raised in the 1890-91 deliberations and now surfaced at the last minute. 

Here the problem of Queensland's absence hit home.  The task of reporting this issue 

fell to a NSW delegate who, while sympathetic and respected, was also politically 

inexperienced – the self-styled "old Queenslander", James Walker.6  Taking the central 

Queensland complaint at face value, he failed to appreciate that the real problem was 

the general constitutional question of whether or when any state might give consent.  

Instead, Walker inaccurately reported the problem as Queensland-specific and as 

concerning a need to preserve certain reputed imperial prerogatives of subdivision: 

the great obstacle which prevents Queensland from joining the Federation… [is that] 
at the present time the colony may be subdivided upon petition to Her Majesty…, 
and a large proportion of the people there are afraid to come under a Constitution 
which might take away Her Majesty's prerogative in this respect, and prevent any 
division of the colony without the consent of the state Parliament (Walker, in 
Melbourne Convention 1898: 28 January, 294, 8 February, 697). 

Reported thus, Walker's attempt to seek revision of the new state clauses went nowhere.  

Preservation of imperial prerogatives went against the spirit of Federation, the whole 

purpose of which was to bring power home from London.  Delegates responded 

accordingly, showing their continued sympathy for the new state principle, but not 

addressing the actual problem.  Braddon insisted the federal government was the one to 

decide such matters, particularly since the colonial office had promised as much, and 

Deakin and Kingston suggested an amendment to make sure all such powers were being 

transferred, not merely in Queensland's case (1 March 1898, 1692-5).  The debate 

ultimately fizzled before a conclusion could be reached.  Barton reluctantly drafted a 

Queensland-specific clause for Walker, preserving any imperial powers, but discussion 

                                                 

6 On Walker's role see Ellis (1933: 121-122), Australian Geographic Society (1996: 2245), Johns (1922: 
281), Stevens (nd), Hirst (2000: 170, 361); cf Bolton (1999), Irving (1999a: 433).  Walker was a Scottish 
emigre who spent time in Australia as an infant, then in 1866 in London (aged 25) was appointed 
Townsville manager of the Bank of New South Wales.  He also lived and married in Toowoomba and 
was foundation manager of the Royal Bank of Queensland (1885-87), before managing family estates.  In 
1897-98 he continued to own a pastoral station in Wide Bay and was a director of Burns Philp & Co, as 
well as Bank of NSW and AMP.  Walker was the only delegate not to be a former or serving politician 
but went on to be a NSW Senator (1901-1913); "one of the few examples of public recognition of a man 
who appeared to be simply an expert in a relevant field" (La Nauze 1972: 101).  Walker had a 
commitment to decentralisation and a Macrossan-like view on the advantages of siting the capital in a 
new "federal territory" (Adelaide, 20 April 1897: 1019).  According to Ellis (1933: 119-123), he was 
"sympathetic" to the separationists and "vigorously" raised their concerns, but in reality he seems to have 
been somewhat reluctant and also felt free to criticise them. 
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on this was delayed and ultimately abandoned in the early hours of the last Saturday of 

the convention (8 February 1898, 699-700; 1 March, 1690; 11 March, 2398-400).  

Darwin's Vaiben Solomon warned Walker and Barton against this delay, predicting the 

question would never be "fully and fairly discussed" (1 March 1898, 1698-700).  He 

was correct; this was the wrong approach, but in the end there were neither the right 

delegates nor the energy left to find the right one. 

In addition to the late, unresolved query from Queensland, a late amendment was made 

to the third of the 1891 drafting innovations, providing a symbolic indication that the 

political context had shifted.  The words "provisional government and administration" 

in the territory power (s. 122) took a direct blow when the innovation – "provisional" – 

was deleted altogether.  Again, delegates several times confirmed its logic, referring to 

proposed federal territories as "districts… in a transition" to statehood, and 

"probational" or "as they have been happily termed, embryo states" (Barton in Adelaide, 

1015; McMillan in Sydney, 405; and Deakin in Melbourne, 257).  At the last minute an 

apparently exhausted Barton also proposed that 'provision' be edited out, almost purely 

because it was an innovation: 

the word 'provisional' is probably not an incorrect description, but the question arises 
whether it is a necessary word.  The administration and government of a territory, are 
words quite sufficient to describe the process as it goes on.  It might not be wise to 
use this word 'provisional', implying an entirely temporary government, because 
there might be territories which… might not for many years, if at all, become states. 

Mr. HIGGINS.  The word is not used in the Constitution of the United States. 

Mr. BARTON.  I fancy it is not.  I think it was only introduced in the Bill of 1891.  I 
beg to move that the word 'provisional' be struck out (Melbourne Convention 1898: 8 
February, 698; cf Quick & Garran 1901: 971). 

Was this casual edit a sign that the philosophy of the 1891 provisions was now wearing 

thin, perhaps even forgotten altogether?  Perhaps, because as well as failing to deal with 

Walker's reported concerns, the convention also saw some more blunt statements that 

Federation should bring no territorial change.  Backed up by messages from the absent 

Queensland government, Western Australia's Forrest made it plain there was no need 

for any boundary authority above the states (Sydney Convention 1897: 311, 399; 

Melbourne Convention 1898: 694, 1693).  Yet as in 1891, whenever the issue emerged 

it continued to attract a preponderance of support from a range of mainly Tasmanian, 

Victorian and South Australian delegates.  For example, when Barton moved 
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resolutions supposedly descended from those used in 1891, but which in fact weakened 

Parkes' reference to "territorial rights" to "territories" and removed any reference to new 

states, vigorous objections flowed from Tasmania's Dobson and Fysh, Higgins, and 

Barton's own ally Wise – all reiterating the importance of territorial change.7  Forrest's 

colleague J. W. Hackett (1900: 484) would maintain publicly that even if not yet, "the 

day must come" when the "huge, unwieldy" Western Australia must be divided into two 

or more provinces.  Although there was new tension around the provisions, and the 

1897-98 convention revealed with greater clarity that a minority disbelieved strongly in 

the need for territorial change, nothing was done to substantively undermine the original 

principles.  The one minor change in the 1897-98 convention indicated a lapse in 

memory and originality but left the provisions' basic form and operability unaffected.  

Any technical problems remained buried in the 1891 drafting assumptions, not this later 

shifting political ground. 

 

1899 Premiers' Conference 

The evidence for claims that the Constitution was 'doctored' to prevent the intended new 

states comes from a final drafting change agreed by the Melbourne 'secret' premiers' 

conference of February 1899.  Among the final demands granted to NSW was a 

strengthening of the state consent proviso, as it applied to any Commonwealth attempt 

to "increase, diminish or otherwise alter" the limits of a state, which came to require not 

simply the state's parliamentary consent but a successful state referendum (1901 s. 123 

with s. 128 amended to similar effect: Quick & Garran 1901: 974-5; Nairn 1973: 194-7; 

Constitutional Centenary Foundation 2000a: 121, 125, cf. 113).  Although in other 

circumstances the referendum procedure might have been seen as adding a facilitative, 

self-determinative character to the machinery,8 the NSW intent was to place a further 

                                                 

7 See Adelaide Convention (1897: 23 March, 16, 20); cf La Nauze (1972: 112-3), McMinn (1979: 111).  
Higgins opposed Barton's rewrite as "colourless… unmeaning or unnecessary", and endorsed the need for 
"subdivision of some of the greater colonies" as consistent with the "normal development of this country" 
and "natural tendency of events" (25 March 1897, 94-96; 15 April, 647; 13 September, 403).  The 
Tasmanians continued to insist "our Constitution ought to make ample provision for the division of the 
States, and for allowing separation" (Dobson, 29 March 1897, 191, 241).  Wise advocated even NSW 
should concede land to the Commonwealth to be governed "as the territories are governed in the United 
States" and given statehood when population justified (25 March 1897, 111-2). 

8 There was a democratic intent behind all referenda mechanisms: e.g. (Nairn 1973: 142); (Crisp 1990: 
138-9).  As early as 1891, South Australians had suggested means of ascertaining the wishes of the 
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hurdle in the way of federal territorial intervention.  This change became the focus of 

attacks by the Constitution's Rockhampton critics – the liberal George Curtis, who 

called it "the greatest blot on the Commonwealth Bill", and Kidston who called it 

"simply a bribe to Sydney and Brisbane" (QPD 1899: 35, 64; also Irving 1999a: 82) – 

while Queensland premier James Dickson confirmed their fears by declaring it "very 

safe" and refusing to admit any inconsistency with the only concession he brought home 

from the same conference (the section 7 'Queensland clause': see Brown 2001c). 

While the Rockhampton representatives now had no time for the Constitution, we saw 

in the last chapter that other separationists remained less concerned.  North 

Queenslanders stuck by their faith in the original 1891 provisions.  Western Australia's 

Goldfields Reform League affirmed in December 1899 they wanted the Bill exactly as it 

stood (Bastin 1955: 81; de Garis 1999: 311).  Higgins now feared that the state consent 

proviso generally would interfere with the "wholesome destiny" of Australia's territorial 

subdivision, but he saw this particular change as "little different from the original bill" 

(Higgins 1900: 91).  Little constitutional scholarship has commented on the change, 

dismissed by Deakin as a "trifling" variation of procedure (1963: 102; see La Nauze 

1972: 244-6; Pringle 1975: 11; Crisp 1990: 19, 230; Irving 1999a: 81; Hirst 2000: 214).  

The best understanding of the change is that the new section 123 requirement was quite 

limited.  NSW's historical paranoia was not about new states per se, but about losing 

more land to its Victorian and Queensland competitors.  As the Sydney Bulletin 

summarised it, Reid was trying to "tie up his two niggers - the Riverina district and the 

Clarence and Richmond districts" (see QPD 1899: 342; Thompson 1922d: 2).  At the 

same time, two other clauses continued to provide for states to surrender territory for 

new states, and for the Commonwealth to admit or establish them, without any 

referendum requirement; the change seemed only to fetter other boundary alterations 

forced by the Commonwealth.  As Cheryl Saunders suggests, "presumably section 123 

applies only where the alteration of limits is for some purpose other than giving territory 

                                                                                                                                               

people on the question of new states.  Kingston was keen to promote referenda generally (13 March 
1891, 343), while Baker (1891: 103-5) mentioned the ongoing precedent of petitions.  It seemed there 
was some scope for permanently entrenching the 'right' of self-determination which separationists 
continued to believe was first recognised by Grey in 1849.  In the Adelaide session, Barton had noted two 
choices for how a state might elect to consent to territorial change, either "through Parliament or by way 
of popular vote" (23 March 1897, 20) but the point was not taken up until the premiers' conference. 
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to the Commonwealth or creating a new State" (Constitutional Centenary Foundation 

2000a: 113). 

The late change may have confused and concerned some separationists, but in legal 

effect the final Bill did not differ materially from that which emerged from the 1897-98 

convention, nor the 1891 Sydney one.  As Higgins pointed out, there was nothing new 

about the state consent proviso.  Indeed, the emphasis on the proviso again tended to 

confirm that most delegates still expected the substantive power to be used.  As with 

other state consent provisos, such as limited federal involvement in railways (s. 

51(xxxiii-iv)), the intent was not to render the Commonwealth's power inoperable; had 

that been the case, then particularly in the more polarised politics of the 1897-99 

negotiations, the majority of delegates would not have tried to 'knobble' such powers 

but rather simply written them out.  The proviso was not intended to prevent 

Commonwealth action, but ensure it occurred on appropriate terms. 

Australians' faith in these provisions relied on little more, or less, than the fact that the 

same provisions in North America had produced visibly desirable results.  Any 

problems with this approach had existed right from the outset in 1890-91.  Most 

separationists continued to argue, and the founders themselves to believe, that the 

combination of American manifest destiny and Australia's best legal and political minds 

could not be wrong.  Unfortunately, in fact, they were. 

 
 
5.3.  From America to Australia: Chapter VI in comparative context 

If there was a technical problem with the new state provisions in the Australian 

Constitution, the drafting process indicated it must lie either in the American precedent, 

or the transfer of the precedent between American and Australian circumstances.  The 

Australian assumption was that Americans' inscription of a constitutional state consent 

proviso had not restricted their federal government's ability to freely subdivide and 

multiply the nation's states, indeed that it was this very clause that contained the federal 

power to do so.  The first question provoked by the outcome was whether the American 

precedent really worked in the manner that Australians believed. 

The answer is 'no', particularly in the case of the state consent proviso which Australian 

critics had most focused on since 1897 as presenting a problem.  If indeed the 
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Australian founders misinterpreted the American precedent, in a way that suggests a 

technical flaw, then other questions flow.  How did the founders come to make such an 

error?  Given they also intended that the Australian parliament should inherit reserve 

British territorial powers, why did that not cover the problem?  Finally, Australians 

enjoyed a pragmatic political tradition based on a capacity to devise practical solutions 

to such constitutional problems – what did the outcomes of this aspect of the 

constitution-making process say about this tradition? 

 
American territorial change 

The Australian founders' misinterpretation of American new state precedent was 

consistent, substantial, and extended over a considerable period.  America had certainly 

multiplied its number of states, and the federal government had crucial roles in this 

process, but there were two fundamental differences between American reality and 

Australian perception of it.  First, the national government did not function as a 

boundary authority 'above' the states, when it came to the subdivision of territory held 

by existing states; at least, not in the manner assumed by Australian colonists from their 

own British experience.  Second, little of the legal basis of the American new state 

process lay in the 1787 American Constitution, but rather in a range of agreements and 

powers that predated and stood alongside it.  Consequently, because the key 

preconditions for American territorial change were put in place before the state consent 

proviso came into force, the proviso had only very limited application to the bulk of the 

American new state creation the Australians so admired. 

If Australian territorial history to this point was complex, American territorial history 

was doubly so.  As demonstrated below by Figures 16 and 17, the American history 

was divided into two main phases.  In the more recent phase, through the 19th century, it 

was relatively easy to see why the state consent proviso did not apply.  For the entire 

period that Australians had been looking on, the most obvious source of new states was 

the advancing western frontier.  State consent was not required because the territory was 

acquired by the US government in its own right – through ongoing wars and treaties 

with America's First Nations, the famous Louisiana Purchase from France (1803), 

cession of Florida by Spain (1819), the Oregon Treaty with Britain (1846) and Mexican 

Treaty of Guadalupe Hidalgo (1848).  Having acquired this territory on behalf of the 
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United States, the federal government was free to subdivide it as it wished, without the 

consent of any individual existing state ever being needed.  Over 20 new territories and 

states had been created in this manner since 1803. 

The major western phase of American expansion had also been preceded by, and in 

many ways founded upon, an earlier and even more complex phase of history.  The 

territory for American new states did not come entirely from fresh acquisitions.  As 

Clark's draft seemed to recognise, there had also been extensive subdivision of the 

territory claimed by the original Thirteen Colonies of 1776 to eventually produce 

twenty-five states (Figure 16).  Only one of these twelve new states lay within the 

living memory of Australian founders in the 1890s: the irregular civil war secession of 

West Virginia (1863), in which the Union breached the state consent proviso by 

admitting the secessionists during a period of the Constitution's suspension.  The first 

eleven new states dated from a much earlier period, their territorial history less visible 

to the Australian view.  All were admitted to the Union within the terms of the 1787 

Constitution.  However, all were based on territory either already relinquished by 

existing states, or already claimed by its own secessionists, between 1776 and the 

preparation of the Constitution in Philadelphia in 1787. 

The history of the first eleven new states contained both legal and political lessons, but 

it was impossible to understand the former without grasping the latter.  The political 

foundations of America's tradition of territorial change lay in an intercolonial land 

conflict that predated the 1776 declaration of independence, with interests in no less 

than five of the 13 colonies (Virginia, New York, Massachusetts, Connecticut, and 

Maryland) asserting competing claims for territory to the north and west.  This conflict 

was not new, indeed had long been one of the arguments for Benjamin Franklin's 

'commonwealth for increase'.  Having resurfaced in the first Continental Congress of 

1774, the conflict delayed the completion of the 1777 Articles of Confederation because 

'landless' states like Maryland refused to ratify (see Jensen 1940: 266-70).  Contention 

grew over the 'north west territories' beyond the Ohio River, regarded by the British 

government as part of Canada but claimed by Virginia at independence. 

With the revolutionary war under way, 'landless' state interests reinvented Franklin's 

idea that the Congress should decide the fate of the contested lands, not through calm 

constitutional reflection but through hope that the Congress would then give some to 
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them.  Four years after the declaration, with the British advancing and French leaders 

threatening to withhold assistance, the land issue continued to undermine the war of 

independence.  The crisis was resolved in late 1780, when first New York then Virginia 

agreed to cede the north-west territories to the Union on certain conditions (Jensen 

1940: 56-235).  Consistently with Franklin's plan, the Congress had to agree not to hold 

the territories for itself nor grant them to any existing state, but lay them out as at least 

two new ones.  After completion of the Confederation in January 1781, and victory in 

1782-1783, this deal was reaffirmed, upgraded and extended to other postwar under the 

Congress' North-West Ordinance of July 1787.  The Ordinance required the Union to 

develop all new territory to "an equal footing with the original states in all respects 

whatsoever", by granting territorial self-government as each population reached 5,000, 

followed at 60,000 by statehood.  Like much key legislation it was re-enacted after the 

1787 Constitution, in July-August 1789, but it was the North-West Ordinance, not the 

Constitution, that provided America's main territorial machinery: one of "the sturdiest 

foundations of the federal system, a device for expanding the national territory without 

creating a permanent colonial empire" (Glassner 1993: 155). 

The legal lesson of these events lay in the fact that, when it came to the preparation of 

the 1787 Philadelphia Constitution, the north-west territories' agreement and legislation 

was already a 'given' in constitutional background.  Article IV was included in the 

American Constitution to empower the Congress to admit the new states as they 

emerged, but because discussion in the Philadelphia Convention already assumed the 

existence of the North-West Ordinance it was almost totally silent on it.  Some 

delegates expressed concern that the Congress was laying out its new territories 

"impoliticly", and this was balanced with concerns that the proposed state consent 

proviso was too  

 

Figure 16 (below).  How 13 Original Colonies became 25 United States 
Source: Drawn by author using data from Bryce (1889), Just (1891). 
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Original United States 
as they exist today. 
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each colony at 1776 
(now 13 original plus 
12 new states). 

1 New Hampshire  5 New York  9 Maryland 13  Georgia 
2 Massachusetts  6 New Jersey  10 Virginia  
3 Rhode Is  7 Pennsylvania  11 Nth Carolina  
4 Connecticut  8 Delaware  12 Sth Carolina  

 
Federal Territories and New States from the Original States 
No. State  Origin (Date of Claim/Cession) Fed Territory 

Govt formed 
Admitted 
to Union 

14 Vermont  Mass (1781), NHamp (1782), NY (1790) – 1791 
15 Kentucky  Virginia (1776-1791) – 1791 
16 Ohio  Lower Canada (1776), Virginia (1781-83) 1787 1802 
17 Indiana  Lower Canada (1776), Virginia (1781-83) 1787 1816 
18 Illinois  Lower Canada (1776), Virginia (1781-83) 1787 1818 
19 Michigan  Virginia (1781-83), Britain (1782-83) 1787 1837 
20 Tennessee  North Carolina (1790) 1790 1796 
21 Mississippi  Spain, France, Georgia (1798) 1798 1817 
22 Alabama  Georgia, Spain (1798) 1798, 1817 1819 
23 Maine  Massachussetts (1691-1820) – 1820 
24 Wisconsin  Virginia (1781-83), Britain (1782-83) 1836 1848 
25 West Virginia  Virginia (Seceded 1861) – 1862-63 
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inflexible an overreaction, but the discussion was beside the point in relation to the 

areas already under federal control or whose claims were well-recognised (Hamilton et 

al. 1788: 273-4; Madison 1840: 246-7, 552-9). 

The result after 1787 was that the north-west territories were erected as five new states 

(Ohio, Indiana, Illinois, Michigan and Wisconsin) without the Constitution's state 

consent proviso having any application whatever.  Of the remaining seven new states 

from the original territory, another three (Tennessee, Mississippi and Alabama) 

emerged under deals similar to the north-west precedent, in which federal territorial 

governments were used to secure the southern states' large western territories.  Existing 

state consent was a greater issue for the remaining four; but Kentucky and Vermont had 

an existing constitutional claim to independence now bolstered by their participation in 

the American revolution, and both were in territorially strategic positions.  In sharp 

contrast to the apparent smoothness of the subdivision process, the last states to be 

separated from original territory – Maine (1820) and West Virginia (1863) – showed 

that in reality, the state consent proviso was indeed acutely restrictive.  As we have 

seen, West Virginia only succeeded in gaining separate admission through naked breach 

of the proviso during the civil war.  Maine's experience showed that despite a distinct 

territorial history from 1639 and a 35-year independence campaign from 1785, 

separation only finally succeeded because Massachusetts was under pressure to help 

deliver the Missouri Compromise, which needed a new northern state to match the 

growing number of southern ones represented in the Senate (Banks 1973). 

This early phase of territorial renegotiation held two major lessons.  First, the American 

Constitution did not contain the key terms or processes which explained the legal basis 

of the territorial change that Australians sought to replicate, but rather something of the 

reverse.  Consequently, it was certain that the American state consent proviso would 

function differently in Australia, applying to all potential subdivisions in the way it had 

applied to Maine, as opposed to the vast bulk of American new states for whom it had 

no real legal or political application.  Second, as importantly, the realpolitik that 

triggered the early American pattern involved pressures of which Australians had no 

equivalent experience, and which the ostensible smoothness of the new state process 

entirely belied.  The pre-1787 territorial politics leading to the post-1787 legal 

mechanisms were intense.  Even if the constitutionally-invisible formula for change 

continued, establishing it had taken nothing short of the revolution itself.  After all, 
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Franklin's 1754 plan had originally foundered among the separate American colonies 

because the idea of common territory was seen to be "subversive of their independence" 

(Jensen 1940: 108).  Had an imperative for its revival not been provided by the 

extraordinary events of the war of independence, America's own territorial development 

would probably have been very, very different. 

 
Well versed but not well enough: Australian blindness 

Why did the Australian founders not identify that America's state consent proviso had 

such limited application, or that the real machinery of American territorial change stood 

outside the American Constitution altogether?  The answer is that some Australians did 

identify discrepancies with the broad stereotype that the American Constitution had 

somehow automatically delivered a smooth territorial destiny, automatically replicable 

in Australia.  However, within the Australian drafting process itself these comments 

were limited to the more obvious, recent phase of American history, were in a severe 

minority and were not strictly accurate. 

In 1890-1891 only three delegates suggested North American territorial change might 

not be the right model: Western Australia's Lee Steere, in a remark about Canada9 

which appeared redundant when the focus shifted to the United States; South Australia's 

Baker in his Manual of Reference (1891: 103-5), in a point on which he never spoke; 

and NSW treasurer William McMillan in a vague remark, the meaning of which did not 

become clear until 1897 (12 March 1891, 266-7, 272; cf. Adelaide, 29 March 1897, 

217).  In 1897-1898 McMillan then joined with Glynn and Higgins with a more specific 

suggested problem: that America had obtained all its territory for new states by 

"aggregation", whereas "every inch of Australia is under the control of some State" 

(Higgins, 24 March 1897, 71; see also 15 April 1897, 647; 13 September 1897, 404-5).  

                                                 

9 In the 1890 Melbourne Conference, Lee Steere mentioned that Canada had something "we have not… a 
very large territory, independently of the provinces, which came under the Federal Government: the 
splendid north-west territory including Manitoba" (11 February 1890, 38).  However, Steere did not press 
the contrast, as the focus shifted to America (10 March 1891, 207).  In fact, Canada's territorial history 
was comparable to the USA but absent an equivalent to the North-West Ordinance.  Most of the 
provisions had been enacted in 1871, after the 1867 union, to sort out territories that initially remained 
with Britain or interests like the Hudson Bay Company, which then passed to the federal government in 
its own right (Egerton 1893: 105, 310-11, 372-3; Department of Justice (Canada) 1976: 2; Hodgins et al. 
1978: 5-6, 56-7; Swainson 1978; Hogg 1992: 37). 
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However, the convention was still awaiting Queensland's arrival; McMillan, Glynn and 

Higgins were not considered experts on separation; and their points were made in the 

context of other issues, particularly debate over Senate representation.  Only later did 

Higgins publicly attack the state consent proviso as meaning Australia would be 

"forbidden to subdivide", and the conventions for their "pedantic tendency to imitate the 

United States constitution, in faults as well as in merits" (Higgins 1900: i, 12-28, 126).  

Moreover the criticisms of Baker, McMillan, Glynn and Higgins indicated a problem 

but did not accurately identify what it was.  Contrary to their assessment, some 

American states had been born of subdivision of original territory. 

When it came to the earlier, more fundamental period of American territorial history, 

perhaps only one Australian federationist formed an accurate picture, desperately trying 

to understand why the Australian process had all gone wrong.  However, he was not a 

founder and his discoveries came after the drafting process.  By 1899 George Silas 

Curtis, leader of Central Queensland separation, had located a detailed account of the 

North-West Ordinance in Story's Commentaries on the Constitution of the United States 

(1833).  Quoting Story in the Queensland parliament, Curtis foresaw that whereas the 

Americans had already created a system "which worked automatically… separating and 

federating the whole time", the consent proviso would leave the Australian territorial 

deadlock firmly in place (QPD 1899: 35, 120-1, 342-4).  By this time Curtis had not 

only failed to make it to the 1897-98 convention, but had been marginalised by the 

Queensland government as a "maverick" in a bid to shift blame for its own failures in 

federal participation (Bolton & Waterson 1999; Brown 2001c).  How did a 

Rockhampton auctioneer end up such a lonely voice of reason? 

There are two immediate reasons why the American reality appears to have been 

invisible to the Australian founders.  First, few Australian founders had much personal 

understanding of American history.  It took until the last minute for the critics to find 

reasoned explanations for their disquiet and even then the answer was not obvious.  The 

history of the United States was well established, as known by any 1891 delegate who 

wanted to wade through the Tasmanian's mapless and alphabetical 'leading facts' (Just 

1891: 62-83) but understanding its implications would have required assiduous 

scholarship.  Some general American authorities referred to the north-west territories, 

but not in a way that suggested their constitutional significance (e.g. Hamilton et al. 

1788: 60-61; de Tocqueville 1835: 408-9).  In contrast to America's 1787 constitution-
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making process, the 1776-1787 confederacy period had been relegated to fairly low 

status in American constitutional history (Jensen 1940: 3-15; e.g. also Davis 1978: 74ff; 

Blomley 1994: 116-8; Elazar 1997: 246).  Some Australian founders knew more than 

others but their knowledge was never pooled.  In the 1891 convention reports, for 

example, Clark never said what prompted him to include the first drafting innovation.  

Like many colleagues, his focus on the lessons of American federation was somewhat 

afactual, stressing territorial similarities over differences, such as when he described 

Australia's six states at 1901 and the 13 US colonies at 1787 as both "contiguous 

territories which constituted a geographic unity" (see also Wise 1899; Clark 1902 

(1995): 214; Reynolds 1958: 63).  The fact one geography already stretched coast to 

coast, and the other hadn't but now did, was apparently of secondary importance in 

these comparisons. 

Into this apparent relative void of historical experience, by contrast, came Macrossan's 

powerful reading of American history as suggesting federal governments should have 

massive territorial power.  In fact, he reasoned back from history's observable results to 

constitutional assumptions that could not have been more wrong.  Macrossan assured 

1890 delegates that the U.S. government had a constitutional power to "cut up the larger 

states into smaller states when it has been deemed expedient and just to do so" (12 

February 1890, 70-3), but in fact the U.S. government had nothing of the sort.  

Similarly, when Macrossan described the U.S. government as having "full and sole 

control of all the public lands", he believed this was a general constitutional power 

applying across America, when it had almost nothing to do with the Constitution.  What 

Macrossan observed was the de facto federal ownership of land in many states, but by 

no means all, resulting from the federal government's direct acquisitions.  As 

demonstrated by the pattern of land ownership even today (Figure 17), this federal 

lands power was context-dependent and not based in the Constitution. 

The second reason the American reality appears to have gone undetected is that there 

was also a breakdown in technical knowledge.  Macrossan's description of federal 

territorial powers was accepted without challenge by Australia's leading lawyers.  If 

some founders were promptly relieved to find no such federal lands power in the 

American Constitution, none ever said anything.  Similarly, all delegates appeared to 

accept Macrossan's assumption that the American new state clause provided all 
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necessary legal machinery to replicate American territorial change, even when its 

consent proviso did not seem to ring true with Macrossan's factual description. 

How did such a deep gap in technical knowledge eventuate and persist?  In part because 

it was also a gap that ran longer and broader than simply the 1890s founders.  Decades 

earlier, with an entire wealth of British colonial policy experience behind him, even 

Earl Grey (1853: 321) had extrapolated blindly from result to constitutional 

presumption like Macrossan, assuming it was thanks to the America's Constitution that 

its public land revenues were "appropriated by Congress, and not by the State 

Legislatures."  At the time of Federation, the founders were also relying on two 

important written authorities on American constitutionalism who were presumed to be 

technically accurate, but were quite misleading. 

The first authority was Dunmore Lang, who had died in 1878 but whose pro-American 

writings had become unexpectedly important.  In passages repeated for the 1891 

convention (Just 1891: 18), Lang reported that "the waste lands of the country are 

vested by the Constitution of the United States in the Federal Government", even 

though, unlike Macrossan, he undermined his own argument by describing Australia's 

existing states as "quite competent" to manage their territory.  Importantly, Lang had 

also played down any real explanation of how American territorial change worked.  

From 1841 he inaccurately described the eruption of new American states as "not due to 

anything the federal government did", instead preferring to describe them as having 

sprung up by manifest destiny (Baker 1985: 179-80, 362).  This absurdity had an 

ideological purpose.  Lang was encouraging Australian self-reliance and downplaying 

dependence on London, which equated to downplaying the American "colonies'" 

dependence on Washington, describing them as having known "freedom and 

independence from the first" and never the Union's "slaves or subjects" (1870, quoted 

Just 1891: 36-7). 

The second, more important authority was James Bryce's American Commonwealth 

(1889).  This text was preferred by the founders, over for example Curtis' preferred 

authority Story, because it promoted a comparable ideology (Garran 1897: 23, 57-9, 

179-80; Quick & Garran 1901: 969-70; cf Bland 1935: 10; Sawer 1969: 25; La Nauze 

1972: 18-9, 109, 273).  Bryce sought to answer Diceyan criticism of federalism as 

'weak'  
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Figure 17.  Distribution of US federal lands 1990s    Sources: Land distribution: Glassner (1993); Acquisitions: Hyam (2002: 62-3). 
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government, by presenting weak central government as a positive good, an argument 

reassuring to provincial politicians.  Consequently, although Bryce affirmed the 

Franklinesque idea of federalism as "the best means of developing a new and vast 

country", he never actually explained its territorial dynamic.  He reviewed the politics 

of new states' admission, but was silent on their origins. To support the notion that all 

American states sprang up magically "as organised self-governing communities, with 

their Constitutions already made," he declined to mention that most new states had first 

been owned outright by the federal government, and skipped over their time as either 

parts of previous states or as federal territories (Bryce 1889: 311-9, 343, 403, 417).  

Bryce came closest to reality in his criticism of an unnamed "authority" for laying out 

the boundaries of western states in arbitrary strips "as a building company lays out its 

suburban lots", and two footnotes mentioning federal land ownership.10

The Australian constitution-making process may have held its own miracles, and even 

reflected a degree of colonial political sophistication that has been called "impressive" 

(La Nauze 1972: 115), but on its interpretation of American territorial precedent it was 

comprehensively wrong.  To the extent the Australian founders' mistakes can be sheeted 

home to the state of knowledge at the time, then perhaps being "well read in 

constitutional history and thoroughly versed in the precedents of existing federal 

constitutions" could not have saved them (Norris 1975: 4).  The reality is that despite 

working from American precedent, most Australian founders had almost no knowledge 

of American government: 

Only a few of the delegates seem to have had anything like a profound knowledge or 
understanding of America.  None had any first-hand knowledge of American 
government worth calling such.  A few of the lawyers had a very considerable book 
knowledge of American constitutional history and law.  Several had a rather 
superficial knowledge of American political institutions, mostly derived from a more 

                                                 

10 The first note admitted that as the Union was "proprietor of the public domain in the Territories", when 
a new State was organised "the ownership is not changed", and indeed that even after land grants to the 
state, the Union was commonly left "a much larger landowner within the State than is the State itself" 
(346, n.1).  The second contained the only major mention of land revenues, as credited by the Union to "a 
considerable fund" for the purposes of public education in the states, in a chapter on public finance (491, 
n.2).  A third reference appeared in one edition, where Bryce wrote that to secure "the real benefits of 
local self-government, the States ought to have been kept at a figure not much above that of their original 
population, their territory being cut up into new States as the population increased" so that "there would 
now be more than 200 instead of only 38 states" (quoted by Curtis in QPD 1899: 8 June 1899, 343).  
Bryce was plied with detail of the Australian Bills, but apparently never saw need to draw any 
distinctions (Sydney Convention 1897: 10 September, 287-8; La Nauze 1972: 87). 
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or less careful reading of Bryce and from [other] information (Hunt 1930: 256;  also 
Crisp 1990: 73, 189; Castles 1995; Thomson 1995: 64). 

Just as importantly, Australia's leading legal minds also failed to seek out a better 

explanation of the relationship between America's legal systems and its political reality 

even when confronted with obvious reasons to do so.  The Australian founders admired 

the effects of the American formula, tried generally to replicate it and believed they had, 

but in fact never identified legally or politically what made it work.  The result was that 

in their adaptation of North American precedent they knew not what they did.  Far from 

representing a mere safeguard on federal power, the clause intended to break the 

deadlock between Australian territorial ideas was destined to prolong it. 

 
Imperial powers of territorial change 

As we have seen above, while the movement for national union provided a logical 

opportunity for the rediscovery of decentralist federalism, the fundamental problem 

confronting Australia's separation movements since 1860 had been British 

unwillingness to intervene in the territorial conflict.  The drafting assumptions behind 

Chapter VI included the principle that the Australian parliament should inherit the 

British parliament's unutilised powers as boundary authority above the states, 

consistently with the type of role described for the US Congress by Macrossan.  Indeed, 

whether called federal or otherwise, the principle that a 'general' colonial government 

should take over all but the highest imperial powers had been fundamental to Canada's 

transition to nationhood (Egerton 1893: 371; Keith 1938: 429-30; Sawer 1969: 32) as 

well as pre-revolution ideas of union in America itself (Jensen 1940: 111, 151; Sawer 

1969: 7-8).  When drafted in 1891, the parliament's power to "admit to the 

Commonwealth or establish new States" (s. 121) also carried this general expectation. 

When the fears of central Queenslanders were relayed to the Australian founders in the 

1897-98 Convention, their reported problem was less the American state consent 

proviso per se, than its inconsistency with preservation of this existing imperial power.  

Had such a proviso existed during the period from the 1820s to the 1850s, experience 

suggested Queensland, Victoria, South Australia and possibly even Tasmania would not 

be in existence.  In 1855 the British parliament had forcibly removed such a proviso 

from the NSW Constitution Bill in order to ensure the creation of Queensland.  In the 
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1891 Convention, though satisfied with Australia's adoption of the American powers, 

Macrossan was reportedly planning to seek reassurance that the Commonwealth would 

also be "vested with all the powers of the Imperial Parliament in connection with the 

separation of territory", but fell ill, dying a few days later (Sydney Convention 1891: 

477).  The fact he never had opportunity to raise the matter was seen by later 

separationists as an indication that transfer of the full imperial prerogative had slipped 

out of the founders' consciousness (Ellis 1933: 118). 

In fact, it was not clear what Macrossan would have added because the principle was 

never in doubt.  This was confirmed in the 1897-1898 Convention, when the reported 

central Queensland concerns provoked discussion of the British Colonial Boundaries 

Act 1895, which since the 1891 drafting had granted a legislative guarantee to all 

colonies that their borders would not be changed without their consent.  However, the 

discussion concluded that not even that legislation fettered the imperial power to 

separate territory, both because it was concerned primarily with boundary adjustments 

not whole colonies, and because it constrained executive power but not future 

legislation (Melbourne Convention 1898: 1694-6; Quick & Garran 1901: 976).  Amid 

confusion over whether any Queensland-specific imperial powers of separation still 

languished unused, and might still need to be preserved, both Deakin and Kingston 

reasserted the same broad principle: specific powers were not the issue, but rather the 

desirability that the general authority of the British parliament in such matters be 

transferred to the new Commonwealth. 

In the unintended disappearance of this power, in particular, Queensland's absence from 

the 1897-1898 Convention had its greatest impact.  Debate on these questions had been 

delayed in anticipation of Queensland's possible attendance, and there was no time left 

when Deakin and Kingston made their suggestion.  The end to imperial powers of 

territorial change came indirectly – all residual or unspecified imperial powers were 

transferred to the new federal parliament by section 51(xxxviii) of the final 

Constitution, but this 'catch all' provision was only exercisable "at the request or with 

the concurrence of the Parliaments of all the States directly concerned".  On any matter 

where previously the imperial parliament had remained free to legislate at will, no 

residual power could be exercised by the federal parliament other than with state 

consent.  The imperial and American precedents were now in alignment, with the state 

consent proviso paramount, but this was even more inconsistent with Australian 
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experience than the new state clauses themselves.  The use of American precedent had 

at least been consistent with the intended revival of decentralist federalism in principle.  

The final effect of the loss of equivalent imperial power was more brutal, much more 

directly nullifying the potential for action.  While consistent with a range of colonial 

preferences, the outcome was again far from clearly understood as the majority desire, 

was directly inconsistent with original drafting assumptions and unlikely to have 

matched most public expectations.  At least in respect of territorial change, this final 

blanket proviso was also accidental and under-debated. 

 
Lessons for Australian pragmatism 

The breakdown in Australian drafting conflicts with common celebration of the 

Australian nation-making process as fundamentally precise and practical.  We saw in 

the last chapter that the mere idea that significant territorial change was considered an 

issue by the founders, itself conflicts with stereotypes of Australian constitutional 

culture as minimalist, pragmatic and free of theory.  In this instance, it now appears that 

the situation was the reverse: the founders had a broad theory based on what they saw as 

having happened in America, but were not practical enough in either their investigation 

of how it worked or the reconciliation of imported legal precedent with their own 

experience.  The pragmatic question, asked by some onlookers but never answered, was 

how the Americans had achieved Franklin's 'commonwealth for increase' with the 

consent of original states, when 60 years of Australian politics had already 

demonstrated that such consent was hard to come by.  The collective failure to answer 

this question indicated that just as Australian understanding of unitary theory had been 

"shorn" of its historical and political context in the constitutional outcomes of the 

1850s, so too the Australian attempt to reimport American decentralist federalism now 

suffered this general "click go the shears" problem (as described by Williams 1999).  

Despite more robust and comprehensive deliberative processes, the territorial result 

went massively "undertheorised", not because there was no theory, but because the 

relationship between ideas and context had been severed. 

In fact, of great importance to later debates is that, just as a few Australian leaders 

identified discrepancies with American history, so too some did use their imagination to 

devise alternative 'homegrown' responses.  For example, as we saw in the last chapter, 
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Griffith's pragmatic response on leaving the 1891 convention had been to not simply 

talk about new states but to set about creating them, perhaps because he knew that of his 

three proposed 'united provinces', the federal attitudes of North and Central Queensland 

would make it impossible for Southern Queensland not to follow them into the union.  

Similarly, Parkes in 1891 had attempted to preempt the inevitable problem of existing 

state consent by devising a relatively safe procedure for engaging all states in the 

necessary negotiation: a federal royal commission requiring the participation of all 

states in a one-off, presumably permanent reapportionment of territory to new states, 

approved by a two-thirds majority (Parkes 1892: 604-5).  Under the scenario, it is 

conceivable that Tasmania, Victoria, South Australia and Queensland could have 

mapped out a federal territorial blueprint of a kind otherwise likely to remain outside 

the official constitutional imagination in Western Australia and NSW. 

A third example of this alternative pragmatism came from Baker, when suggesting the 

American clauses provided "no guide" to the Australian problem.  Instead, Baker 

thought "it may be as well to consider… somewhat greater powers" than given to the 

Canadian parliament, more consistent with Australia's own existing experience: 

Say, if a majority of three-fourths (3/4) of the inhabitants of a district (containing not 
less than 100,000 people and not less than 300,000 square miles) were to petition for 
separation, whether the Federal Parliament should not be empowered to consider the 
matter [and override the states] (Baker 1891: 103-5). 

The general need, identified throughout these debates, was for "some sovereign tribunal 

in Australia to exercise the power which the Imperial Parliament has exercised in times 

past with such great benefit" (Curtis in QPD 1899: 8 June, 342).  It was secondary 

whether this 'tribunal' was the Commonwealth parliament, or a royal commission, or 

recourse to a standing constitutional mechanism, or a negotiated agreement set out in an 

American North-West Ordinance – whatever it was, it had to present a practical 

procedure for soliciting, extracting or if necessary overriding the need for state consent.  

Each of these practical suggestions dealt in a different way with this problem by 

suggesting a process to enable or force existing state governments to relinquish territory 

by finding good self-interested reasons for them to do so.  Similar answers underpinned 

the real story behind the American precedent, where only the strongest political and 

economic factors had ever forced Franklin's 'commonwealth for increase' into an 

operational legal form. 
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Some Australian founders appeared to know even then that "even where similar 

institutions are adopted, different circumstances may make them operate differently" 

(Watts 1996: 2).  The key problem with which the process as a whole never came to 

grips was that since the 1850s, federalism had been promoted as a means "of more 

promptly calling new states into existence throughout their immense territory… and of 

enabling each of the existing states to apply itself without conflict or jealousy to the 

special industry which its position and resources render most profitable" (Gavan Duffy 

1857), without addressing the natural tension between the two.  The American legal 

precedent was by no means irrelevant or unnecessary, because once established its own 

track record made change an easier proposition, but the majority 'pragmatism' had 

dismissed a variety of homegrown answers in its assumptions about the ostensibly 

simple legal import.  The next 'pragmatic' test would be whether any of these 

homegrown lessons were remembered when the mistake was revealed. 

 

5.4.  Conclusions 

Despite the founders' best efforts, assumptions about American federalism on which 

Chapter VI of the Constitution relied were factually flawed.  Assumptions about the 

new Commonwealth's inheritance of imperial prerogatives were also mistaken.  

Decentralist federal expectations were lifted to high symbolism in the Constitution, but 

the technical problem of Australia's missing boundary authority was unintentionally 

perpetuated by the very effort that sought to solve it.  This was not simply a technical 

problem, since the original drafting principles in favour of strong Commonwealth 

territorial powers had also been progressively eroded by contrary political trends.  

However, at the heart of the new Constitution's capacity for flexibility now lay a legal 

dysfunction, the founders having replicated the American requirement for existing state 

consent as if it was a facilitative provision, when in reality, when not wholly peripheral 

to American federalism's operation, the provision had the reverse effect. 

Australia's decentralist federal tradition had triumphed in theory in the 1890s 

constitution-making process, but again left in limbo in practice.  It had not been 

defeated directly in the Constitution by any of the alternative visions, but rather a 

shortage of the experience, willingness and ability needed to bridge the gaps between 

perceived legal forms and observed political and economic realities.  The territorial 
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basis of the new national structure was left undertheorised – not in the sense that theory 

was absent, because as we saw previously the Constitution incorporated at least three 

discernable theoretical traditions, but because technical error and unreconciled political 

intentions left none of these veins of ideas in an authoritative position to guide the 

Constitution's operation.  As a result, the default in practice was likely to remain the 

limited/classic federalism in which, contrary to intentions, territorial structure would 

continue to ossify, with contesting territorial expectations avoided rather than resolved.  

Here was a mismatch between legal and political realities that we can now identify, in 

hindsight, as fundamental to the next stages of Australian constitutional development.  

Whatever their deficiencies, the Australian Constitution's provisions for territorial 

change were still widely believed to operable.  For that reason alone, the unintended 

weakening of legal options for change made territorial change a certain subject for 

future constitutional debate. 
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Chapter Six 

Territory's golden age: 1901-1930s 

 

 

It has been said that men differ more concerning words than anything else -- the 
important thing is to agree on the principle.  The members of the Country party know 
exactly what they require, but they may differ in the terms employed in expressing 
their needs. 

Earle Page MHR (Country Party) on 'Unification', maiden speech, House of 
Representatives, 4 March 1920 (CPD 1920: 196; Ellis 1933: 157) 

[W]e are particularly desirous of avoiding at the outset the misunderstanding that 
inevitably arises when terms of uncertain meaning are used such as ‘Unification’ or 
‘Federalism’….  [T]he views and conclusions of many people are governed by 
abstract words which have but little correspondence with the facts of life. 

Daniel McNamara MLC (Labor), with T. R. Ashworth and M. B. Duffy; minority 
opinion, Royal Commission on the Constitution (Peden et al. 1929: 243). 

 

6.1.  Introduction 

By 1901 the debates establishing the nation had produced new clarity in the 

relationships between Australia's three major territorial traditions.  If territorial change 

was needed, the Constitution now affirmed the validity of resuming the decentralist 

federal path of 'new states' irrespective of its hidden technical hurdles.  If that path 

proved too difficult 1890s debate had also revealed a resurgence in unitary ideas of 

decentralisation, supported by assumptions that Australian Federation was also part of a 

process of British-style 'unification'.  The alternative was no territorial change, but 

rather the consolidation of a 'limited/classic' union based on the existing six de facto 

centralised jurisdictions, perhaps with new subconstitutional developments.  Contrary to 

later historical orthodoxy, which presumes only the third tradition informed Australian 

constitutional design, the first 30 years of Federation produced an unprecedented 

'golden age' of territorial debate.  Not only did the two decentralist traditions 

demonstrate their fundamentality to Australian political debate, but at first they very 

clearly did so together, not separately or in competition. 
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The first part of the chapter dealing with 'new states' reveals the nature of the dramatic 

consensus about early experience with the Constitution.  In contrast to later stereotypes 

of divisions in federal politics, both the new national Labor and Country Parties 

championed constitutional reform to better deliver more states.  In fact, the second part 

explains that this consensus was not limited to new states, but extended to wide-ranging 

support for the 'unification' alternative, not as a competing but interrelated reform 

option.  Until the mid-1920s these constitutional ideas were often interchangeable, in 

line with earlier indications that Australia's federal and unitary decentralist traditions 

shared many basic concepts, though again in contrast to later presumptions. 

The third part of the chapter addresses a fundamental question in this thesis: how and 

why Australian political debate came to presume that federal and unitary constitutional 

options represented diametric opposites, as if only the first and not the second contained 

options for territorial decentralisation.  By 1930 the ‘golden age’ of territorial debate 

was gone, replaced with direct competition between a Country Party platform 

associated with new states, and Labor policies of unification stereotyped as only 

concerned with centralisation.  This chapter identifies not simply the point, but the 

reasons for this new ideological opposition.  Contrary to the common assumption that 

Depression politics revealed them to be theoretically incompatible, these traditions 

separated due to a common weakness: both now displayed the disjunction between 

theory and context already demonstrated by the 1890s constitution-making process.  

Just as importantly, the 1920s opportunity to ‘retheorise’ the case for territorial change 

was lost when political party leaderships proved unwilling or unable to embrace it, 

revealing national party-political polarisation as new problem for constitutional 

deliberation in its own right.  At the same time as common-ground on Australia’s 

constitutional geography came even closer to hand, political barriers to reaching it 

seemed to be multiplying. 

 

6.2.  Cracks in the brick wall: new state advocacy 1901-1930s 

The mere fact of the Constitution breathed new life into ideas of territorial change after 

1901.  In dealing with the nation’s diverse geography, the new political institutions 

quickly evolved in response to “spatial as well as… social” expectations (Moore 1931: 

16; Macintyre 1986: 236).  The federal nature of the Constitution, accentuated by the 



 167

new state issue, dictated that legal pathways to institutional change would be crucial in 

this evolution.  By 1933 pressure for the federation to adapt would cause a majority of 

Western Australians to vote to leave the nation altogether, only to find this 

constitutionally impossible (Craven 1986; Macintyre 1999a: 179; Fletcher 1998: 38).  

Similarly, its inadequacies not yet widely understood, Chapter VI of the Constitution 

contemplated regions seceding and rejoining the nation in their own right – a debate that 

did not need to await the triggers of Depression inequity but from the early years of 

nationhood reappeared in a range of positive regional demands.  'New state' ideas 

reflected three questions already raised during Federation: what the Commonwealth 

government would do for the development of 'outside' territories; what it would do to 

facilitate subdivision of existing states; and how its involvement was to be triggered.  In 

each case, despite confirming existing problems, the answers highlighted growing 

interest in territorial change across an unprecedented spectrum of political debate. 

 

The federal government and 'outside' territory 

Visions of new states had long been directed to two different types of territory, though 

for reasons including different responses to native title, the distinction had never been 

as clear in Australia as in America.  Separationists focused on regional independence 

for territories substantially settled by Europeans, but many original colonial ideas 

remained directed to securing, populating and developing territory 'inside' the legal 

frontier, but 'outside' the frontier of economic settlement.  The American experience 

showed that in these circumstances, existing state governments could be more easily 

persuaded to agree to subdivide.  So too South Australia's interest in territorial 

flexibility stemmed most obviously from its desires for the Northern Territory, entrusted 

to it by the colonial office in 1863 but from the late 1880s recognised as too great a 

development challenge for the state's struggling finances.  Darwin’s Vaiben Solomon, a 

1897-98 delegate, maintained the South Australian campaign until a Commonwealth-

state agreement for the Territory's surrender was achieved in November 1907, followed 

by the Northern Territory Surrender Act 1907, Commonwealth Acceptance Act 1910 

and handover on 1st January 1911, a decade after Federation (Ward 1963a: 17; Bannon 

1999). 
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As the first major exercise of the Chapter VI powers, the Territory's establishment 

showed change was indeed technically possible: a state could cede territory and have it 

admitted to the Commonwealth as an ‘embryo’ state.  The principle of federal territories 

as a strategy for 'fast-tracking' development retained considerable currency through into 

the 1920s, so at first it was not necessarily clear that the Northern Territory would be 

the last.  In 1919 the New England war surgeon Earle Christmas Grafton Page entered 

federal politics in a new raft of Country representatives, and as federal treasurer from 

1923 attempted to extend the Territory plan to Queensland and Western Australia.  

Consistently with Queensland's renewed separation activity, Labor premier E. G. 

Theodore embraced the idea of a northern reapportionment to support a rerouted 

proposal for a north-south continental railway (Fitzgerald 1984: 62).  In 1926, following 

suggestions by the Royal Commission on western disabilities under federation, Page 

offered Western Australia a debt reimbursement of up to £2.7 million for the 

Commonwealth to take all territory north of 26°S or failing that 20°S (Ellis 1933: 184-

6, 266-8; Crowley 1960: 224).  Page’s legal machinery was the Northern Australia Act 

1926, which foreshadowed perhaps four new tropical states, reconstituting the Northern 

Territory as two provinces (‘Central’ and ‘Northern’ Australia) as well as cooperative 

management for the Queensland and Western Australian portions (Peden et al. 1929: 

57, 62-3; Ward 1963a: 20-21)(Figure 12, chapter 3). 

Three less promising lessons emerged from these abortive discussions.  First, this type 

of change clearly did not occur in the automatic fashion suggested by American 

precedent.  Even in South Australia’s case, it took 10 years and an absurd deal – £6.17 

million cash, relief from unmeetable debt and commitment to transcontinental railways 

– to gain territory that South Australia could not afford to keep (Duncan 1966).  This 

did not suggest a strong federal power to force territorial change.  The Commonwealth 

was under no legal obligation to make further deals; the struggling Territory cattle 

industry provided little incentive for existing states to seek out Commonwealth 

management; and naïve goals of populating ‘empty spaces’ were becoming increasingly 

uncertain (Crowley 1960: 246; Duncan 1966; Pope 1985).  Defence alone seemed to 

justify investment in populating new territories, as a protection against other nations 

taking it for themselves (Urquhart 1929; Figure 18).  However, even this argument was 

counterweighed by the ‘Brisbane Line’ concept that the pure emptiness of Australia’s 

“worthless tropic territory” might be its best defence (Williams 1937; 1938). 
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Figure 18.  New staters’ view of the Asian threat to Australia 

 

Source: Ellis (1933: 235).  When initially reproduced in the New State Magazine in 1921 (Thompson 
1921b: 9), new state advocates claimed the above map had been discovered in a 1919 Japanese school 
magazine, with the implication that Japan believed Australia should be similarly populated. 

A second lesson hampering the territorial options for ‘empty spaces’ was a growing 

acceptance that they were not actually ‘empty’.  By 1925-1927 Aboriginal rights 

supporters were proposing that the federal goal should not be new colonies on a 

European model, but ‘Native States’ beginning with Arnhem Land.  This idea was often 

credited to South Australia’s David Unaipon (Jones 1990) but was more likely drawn 

from Maori precedent by the European Aborigines’ Protection League secretary, J. C. 

Genders (Blackburn 1999).  In a progressive move for the time, a 7,113-signature 

Commonwealth petition, generated mainly in Adelaide and Sydney, proposed that these 

areas be self-governed “by a native tribunal as far as possible according to their own 

laws and customs”, as well as represented in the federal parliament. 

The third lesson, drawing on both the first two, was that governments might find it 

easier to divorce the economic and political dimensions of decentralisation, and pursue 
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territorial development using administrative rather than constitutional strategies.  On 

paper the ‘native problem’ was answered by advice from Queensland’s chief Aboriginal 

protector that as Aboriginal people had “no concept of democracy as understood by 

civilized nations”, self-government was simply unfeasible (quoted Roe 1986) – but to 

make sure, indigenous rights could be avoided by leaving 'outside' territory in its 

indeterminate legal state and not establishing any political institutions in areas of major 

indigenous population.  The downgrading of territory's political significance was also 

not restricted to indigenous Australians, because even Northern Territory Europeans 

lost their representation in the South Australian parliament in 1911, not regaining a 

limited federal replacement until 1922 (Ward 1963a: 16-18).  True to his ideals, Page 

declared the Territory should be “a self-governing entity, somewhat on the American 

territorial plan” (quoted Thompson 1922a: 18), but it was the 1940s before there were 

any real steps in that direction.  More broadly, the Commonwealth's reasons to propose 

new territories were reduced as it found recurring federal grants to be a simpler means 

of injecting funds into ‘mendicant’ state governments, even though this did not 

necessarily do anything even for economic decentralisation. 

Although the idea of territorial self-government as a tool of political and economic 

development was already fast waning by the 1930s, it was characteristic that early 

Commonwealth territorial policy appeared to have little to do with ideology.  Excepting 

some of Page’s efforts and rhetoric, little appeared to be remembered about American 

or federal traditions per se; if anything, the Commonwealth was closer to acting as a 

surrogate colonial office, but perhaps more accurately treated these ‘unsettled’ spaces 

with no particular ideology at all.1  This theoretical drift also indicated a new 

opportunity because none of the political forces now emerging into federal politics 

showed ideological concerns about how such constitutional powers should be used.  

Deakin’s ‘liberal fusion’ reached agreement with South Australia over the Northern 

Territory, but it was Labor’s Andrew Fisher who put its acquisition into legal effect.  

Similarly, Labor beat Page’s Country Party by several years as the first national party to 

take up the call for Chapter VI of the Constitution to be used more broadly, with its 

                                                 

1 The same can be said of Commonwealth administration of Papua and New Guinea since the 1880s, first 
as a British and then United Nations Trust territory to 1975 (see e.g. Peden et al. 1929: 64-7).  Further, 
the Commonwealth through the 20th century also administered ten other less populous 'offshore' 
territories including the Antarctic division and Norfolk, Christmas, Cocos-Keeling and Macquarie 
Islands.  Each of these have their own stories which will have to be dealt with at another time. 
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early policy endorsements of “the desirability of the division of Australia into a larger 

number of States” (ALP 1912: 10-11; 1915b: 35-38). 

 
Subdivision of existing states 

Labor’s leadership of the new state agenda for 'settled' territory did not reflect a grand 

centralist vision such as often later associated with Labor, but rather the simple political 

reality that in NSW and Queensland in particular, it owed much of its electoral strength 

to a diverse rural base (Nairn 1973: 31, 40, 142; Doran 1981: 75, 80-1).  As the first 

national advocate of rural development, federal Labor’s early interest in new states 

reflected a natural affinity with the demands of traditional separationist regions like 

central and north Queensland, New England and the Riverina.  In Queensland, 

territorial subdivision had been restored from the polarised 1890s to a fairly bipartisan 

program.  In 1910 the state member for Barcoo, T. J. Ryan, succeeded in re-establishing 

legislative assembly support for the principle that the time for three Queenslands had 

“arrived” (Ellis 1933: 170; Murphy 1990a: 43-4).  As state Labor leader and premier, 

Ryan supported Fisher and Theodore in the 1912 and 1915 statements of Labor policy.  

In December 1918, it was also Ryan who, preparing to take up the federal Labor 

leadership, argued a constitutional program in which new states featured prominently: 

Is our system of government in Australia suited to the great developmental work that 
must take place in the near future?  Australia must develop more rapidly than in the 
past, and the very system of government may need to be changed.  We may have to 
give more power to the central authority, and at the same time have more local 
autonomy – two things which are not inconsistent (Ryan, Daily Standard 1918). 

By “more local autonomy”, Ryan made clear he meant more states (Murphy 1990a: 

406).  In Queensland the consensus behind this twofold approach was demonstrated by 

former conservative premier Robert Philp, Labor’s nemesis, who “with passage of time” 

endorsed the idea of closer union in “larger affairs of common interest and of separation 

for the handling of matters of local and domestic interest” (Perry 1923: 213).  

Consistently with the debates at Federation, the new state idea had emerged at the 

centre of a holistic blueprint.  Its principles were supported by the force of a nationalism 

that since Federation had continued to grow – having passed tests of world war and 

peace, Australia was fast approaching the symbolic age of adulthood.  The general 

sense that Commonwealth powers needed to grow to keep pace was encouraged by all 
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federal political parties and the High Court’s unexpected reading down of certain 

federal powers (Moore 1931: 18; Sawer 1969: 65-70, 84; Norris 1975: 68-89; 

Macintyre 1986: 314; Bolton & Waterson 1999: 121).  Ryan captured an emerging 

consensus that national strengthening and decentralisation should go hand-in-hand. 

Ryan’s sudden death in 1921 saw national leadership of new state advocacy pass 

seamlessly from Queensland Labor to Page’s NSW Country Party.  The broad 

philosophy and bipartisan support remained.  When the first All-Australian Conference 

of New State Movements assembled in Albury in 1922, its stated goal was not simply 

new states, but a general constitutional overhaul including “new and definite 

apportionment” of federal power (quoted Ellis 1933: 164; Graham 1966: 154-7).  There 

were natural tensions between the NSW and Queensland approaches: the Country 

Party’s new federal member for Tamworth, Victor Thompson, regarded Queensland’s 

movements as “strangely quiet” by comparison (Thompson 1922a: 2, 24).  This had less 

to do with party divides than the fact Queensland separationists had been struggling 

continuously for 40 years, where the NSW movements had revived after a long rest.  In 

New England the late Edmund Barton would have been mortified to hear his son 

Oswald support separation in the upper Hunter, while NSW chief justice Sir William 

Cullen described separation as “the complement of Federation… as deeply national as 

Federation itself” (Thompson 1921c: 23, 27; 1922c: 1, 2).  South and west of Sydney, it 

was difficult to find a part of NSW not included in one or more plans for subdivision 

(Figure 19; Graham 1966: 156; Blacklow 1994). 

Although Page was the unquestioned leader of Australia’s first national separation 

campaign, and he was backed by his NSW colleague, Michael Bruxner, they 

conspicuously retained Labor support particularly outside NSW (Graham 1966: 29-30, 

175-9, 231, 284; Harman 1977: 34; Ward 1985: 137-8, 207).  Touring the nation in 

1921, Page and Bruxner found a Great Southern New State League still in action at 

Albany and triggered renewed activity in Kalgoorlie, including support from Labor ex- 

premier John Scaddan (Thompson 1921b: 27; 1922a: 22; Ellis 1933: 187-9; Mossenson 

1953).  As acting prime minister in October 1923, Page continued to enjoy the support 
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Figure 19.  The nine boundaries of the Riverina 1856-1933 

 

 

 

 

 

 

 

 

 

 

 

 

 
Source: Drawn by author based on references below and in text. 
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of Labor’s Frank Forde when he delivered the keynote address to the Rockhampton 

New State Convention (Page 1923; Ellis 1933: 173-4).  With all agreeing that 

constitutional reform was about both better federal integration and territorial 

decentralisation, the 1920s debate had the making of a constitutional consensus unlike 

anything previously seen. 

 

New staters and constitutional reform 

A series of High Court decisions and failed referenda meant that 1920s questions of 

constitutional reform already ran broader than simply the Constitution’s Chapter VI 

provisions for territorial change, but by now, these had been clearly identified as 

suffering some kind of technical problem.  With ‘nay-sayers’ like Curtis and Higgins 

having marginalised themselves in the Federation debates, popular support for early 

textual revision came from the 1897-98 NSW delegate B. R. Wise, whose Making of the 

Australian Commonwealth (1913) became the reformers’ bible: 

The remedy for the defects of the Constitution is… to be found in the extension of 
federal powers with an extension of local government by subdivision of the larger 
States.  Only by this means will be secured that ‘enlargement of the powers of self-
government of the people of Australia’ which was the declared object of the 
Constitution (Wise 1913: 331). 

Wise’s thrust was the same twofold reformation advocated by Ryan, and his conclusion 

was repeated as the opening to Page’s own manifesto, Australia Subdivided (1920, see 

Ellis 1933: 153; Page 1963: 38-41; Farrell 1997a: 56-60).  One of Wise’s main targets 

was alleged defectiveness of Chapter VI.  With the new separationist efforts in NSW, 

backed up by Queensland experience, specific ideas about the defects also began to hit 

home.  NSW separationists relearned the problems of state consent through a royal 

commission secured with great promise by Bruxner, but which proved incapable of 

delivering.  Carried out by Judge John Jacob Cohen in 1924-25, the commission was 

stacked against the idea by the Fuller Nationalist government.  Cohen argued new states 

were not required, using familiar rhetoric about building alternative local government-

style district councils, supported by new Sydney and Brisbane interest in American-

style regional city governments (Mainerd 1945: 33; Larcombe 1961: 51-62, 83-94; 

Freestone 1988).  The results confirmed the weakness of existing institutions, but no 

substantial reform followed, proving that most of NSW remained caught in the 19th 
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century territorial deadlock (Ellis 1933: 177-8, 193-9; Graham 1966: 209; Farrell 

1997a: 141-75).  It was once again blatantly implausible that an existing state would 

consent easily to subdivision of such important and established territory. 

The question now clearly exposed by this problem, was what the Commonwealth could 

do about it.  At first during 1921 and 1922, Page struck difficulty persuading prime 

minister W. M. Hughes to establish any constitutional review at all (Farrell 1997a: 35, 

50, 90-108, 201).  Then in May 1922 Hughes outraged Page by reneging publicly on the 

principle of new states, even after being tended to by the good doctor after a Grafton 

horsefall.  With impressive coordination, separationists in both the Queensland and 

NSW legislatures turned up the heat, introducing parliamentary motions which affirmed 

new states as a national constitutional issue.2  These resolutions both passed mainly 

because they ‘passed the buck’ to the Commonwealth, only to prove that Hughes was 

never going to act.  In October 1922 Hughes retreated to constitutional advice drafted 

by solicitor-general Robert Garran that the Commonwealth had no power to initiate any 

proposals for territorial change, because it was “the clear intention of the compact that 

by no means whatever” could the Commonwealth act without state consent (quoted 

Thompson 1922d: 3; Ellis 1933: 159-61, 245-7).  However, even after Page deposed 

Hughes in favour of Bruce in 1923, installing himself as treasurer and deputy prime 

minister, the situation became no better.  In June 1923 Bruce repeated Garran’s opinion, 

and by October Page himself was forced to parrot that the government was “willing to 

confer with the State Governments concerned” and give all assistance in its power, but 

powerless to take the initiative (Page 1923: 10; Peden et al. 1929: 219; Ellis 1933: 168-

9).  This was increasingly “embarrassing” (Graham 1966: 231, 284; Farrell 1997a: 134-

6), and not technically correct, but it put beyond doubt the gulf between the letter and 

perceived principle of the Constitution. 

What was needed was constitutional amendment to establish two things: a means of 

triggering the Commonwealth to initiate the formation of new states, and a means of 

                                                 

2 The Queensland resolution (13 July 1922) called for a “remodelling of the Commonwealth Constitution 
providing for the subdivision of Australia into a greater number of self-governing States for more 
economical and effective government”, with specific reference to central Queensland and northern NSW.  
The NSW resolution (moved 22 August 1922, finalised 19 September), amended to be less committal, 
affirmed the “large area” of NSW made it “desirable that the creation of the a separate state in northern 
New South Wales be taken into early consideration by a Federal Convention summoned for the purpose 
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enabling it to override any unreasonable withholding of state consent.  Page eventually 

succeeded in establishing a rationale for both types of change, moreover one supported 

by all federal political parties.  In 1927 Bruce and Page appointed the seven-member 

Peden Royal Commission on the Constitution, with counsel assisting in the form of the 

sympathetic H. S. Nicholas, former junior counsel to Cohen.  The Commission accepted 

the case put to them by Page and two future High Court judges, attorney-general J. G. 

Latham and Sydney barrister Richard Windeyer (Peden et al. 1929: 213-5, 258-9). 

On the first issue of a Commonwealth trigger, the Commission unanimously 

recommended a change to empower (in effect, require) a federal inquiry and referendum 

on any new state proposal backed by a petition from 20% of that region’s enrolled 

electors.  This plan proposed to institutionalise the homegrown experience of Australian 

separationists since the 1840s in the manner suggested by Baker in 1891.  On the 

second issue of state consent, there was also a dramatic result.  The Commission was 

unanimous that the state consent proviso was overridden if the referendum succeeded in 

both the old state and the proposed new one, but this was only a limited advance; in a 

new homegrown proposal, a majority of five commissioners also agreed the 

Commonwealth should be empowered to admit the new state even if the referenda only 

recorded 40% support across the old state, provided it gained at least 60% in the new 

one.  Remarkably by later standards, the ‘60/40’ innovation was supported by the 

representatives of all three federal political parties, one himself a state politician: Labor 

federal secretary Daniel McNamara.3  The only dissent was from conservative 

politicians from states with conservative territorial histories: NSW legislative council 

president Sir John Peden, and Western Australia’s Sir Hal Colebatch. 

 

                                                                                                                                               

and to consider the boundaries of the States and the Commonwealth” (see Thompson 1922c; Peden et al. 
1929; Ellis 1933: 171, 166-7; 1959b; Graham 1966; Farrell 1997a: 127-32). 
3 Alongside McNamara, the majority were the Nationalist MHR E. K. Bowden (a central Queenslander), 
Country Party Senator Percy Abbott (a New Englander), and both non-politicians on the Commission, 
trade unionist H. B. Duffy and employer representative T. R. Ashworth.  In fact, Abbott would have gone 
outside a federal solution and reestablished complete unfettered imperial-style discretion for the 
Commonwealth to decide territorial matters as it wished, irrespective of how people voted. 
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So near, yet so far 

The Peden recommendations were never implemented, overshadowed by the 

Depression and growing political tensions.  Nor is it possible to know how they might 

have fared at referendum; some predict a strong states’ rights reaction would have 

doomed the 60/40 rule (Farrell 1997a: 101), but it seems probable, particularly in light 

of the 1928 referendum, that a bipartisan federal campaign would have delivered a 

positive result.  In all it was a mark of Page and his allies that where so much previous 

agitation had risen and fallen, this first national campaign achieved such a definitive 

result in principle in so short a time. 

Nevertheless, the new state effort to 1929 revealed two problems.  First, though it was 

finally recognised that the 1890s drafting was deficient, it was also never established 

exactly why.  Wise accurately observed that ideas from Parkes had been sidelined, but 

inaccurately suggested Macrossan too had been ignored.  New solutions were 

suggested, and perhaps these may have worked, but neither the 'new staters' nor the 

Peden Commission probed the reasons why American precedent had not worked in 

Australia.  This was a reverse problem to that of the 1890s because while homegrown 

experience was now given priority, reformers overreacted to the 1890s design by 

suggesting American history was totally irrelevant (e.g. Church 1913: 48; Canaway 

1919: 6; Peden et al. 1929: 242).  New staters and even Peden’s legal experts decided 

Macrossan had been totally wrong, but not for the right reasons – they now claimed 

inaccurately that excepting West Virginia “not at any time” had a new American state 

come from an existing one (Thompson 1922a: 20; Windeyer 1928: 34-5).  Page’s 

publicist, Ulrich Ellis (1933: 14-17) appeared to know that some original United States 

“had ceded their surplus territory to the Union at its inception”, but he was too fixated 

on “irregular admissions” like West Virginia to appreciate the significance of this fact.4

The second problem, consistent with continued disconnection from the roots of 

American precedent, was that even armed with a supportive Constitution, new state 

                                                 

4 Rockhampton’s ailing George Curtis apparently did not repeat his 1899 observations about the North-
West Ordinance (Thompson 1922b: 5; 1922c: 20-1).  As we saw in the last chapter, Robert Garran 
agreed the founders had not made territorial change easy but said nothing about American precedent 
(Garran 1932b: 13-5), while Columbia's Erling Hunt concluded wrongly that in this “as in many other 
matters, American and Australian conditions and needs appeared to be very similar indeed” (Hunt 1930: 
200-9). 
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leaders were overlooking the lessons of their own experience about how their desired 

decentralisation might be achieved.  The lesson of the Northern Territory was that 

nothing short of South Australia’s ruinous financial burden might approximate the 

pressures that established the original American formula.  For any robust system of 

political decentralisation, state consent should not have to be continually forced even if 

the national government should have persuasive powers – the rationale for 

decentralisation itself was missing.  Central government intervention would not 

necessarily supply any greater sign of territorial consensus, just as it was naïve to regard 

the states' disinclination to subdivide as unnatural or evil (Harman 1977; Blacklow 

1994; Farrell 1997a; Farrell 1997b).5  The Constitution's ability to deliver the promised 

decentralist federal tradition required a more developed approach if it was to break the 

same deadlock in ideas that had left the continent frozen since 1860.  Significantly, the 

need for a more sophisticated approach was not restricted to new state advocates – 

similar political support and similar problems extended to the understanding of 

decentralised unitary principles among those swinging behind 'unification' as a parallel 

option for reform. 

 

6.3.  Australian destiny revived: unification 1901-1929 

British unitary principles had been central to all conceptions of Australian nationhood 

in the 1890s.  Far from dissipating, these ideals intensified following Federation.  The 

idea that 1901 ‘union’ had been but a milestone on the road to true ‘unity’ continued to 

evolve in suggestions that the best path to reform might be a national parliament with 

unlimited power.  Given the consensus that the Constitution’s new state provisions 

suffered from weak national power, bolstering the sovereignty of the national 

                                                 

5 Signs of the extent of automatic state resistance were now evident in at least three examples of the 
states’ incapacity to resolve even the smallest conflicts over boundaries.  Victorian governments were 
still being encouraged by Melbourne lawyers such as J. H. C. Ogier, partly in light of the Pental Island 
case (Ogier 1902), to believe spurious arguments that the Hume or upper Murray had never provided the 
legal border “except so far as it necessarily became so after Riverina… was unlawfully annexed at 
separation” (Ogier 1905; 1912: 76-7).  In 1914, the South Australian and Victorian governments proved 
incapable of resolving the two mile wide anomaly that had crept into their common border in 1847 and 
1850 when wrongly measured by NSW and South Australian surveyors in Victoria’s favour; this too had 
to be fought all the way to the Privy Council (McLelland 1971; Prescott 2000: 112).  Third, it took almost 
a decade for agreement to be reached on a Capital Territory site (Seat of Government Acceptance Act 
1909) after the failed ‘Dalgety’ Acts of 1904 and 1908 (Peden et al. 1929: 67; Pegrum 1989). 
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parliament appeared on any analysis to be key to breaking up the ex-colonial states.  

The 1890s showed signs that the decentralist benefits of a unitary system were working 

seamlessly with separationist ideas, and as Ellis recorded, by 1918 there were again two 

groups for whom “subdivision was a fundamental essential”: 'Separationists' and 

'Unificationists' (Ellis 1933: 139).  The first major feature of their relationship was not 

conflict, as often later assumed, but a remarkable shared dialogue.  In the 1920s their 

potential compatibility raised powerful questions about why such strong interrelated 

pressures had not achieved their common goal of territorial change. 

 

Unification and political decentralisation 

In June 1909 the federal parliament received a petition for the ‘unification of Australia’, 

which in three years had collected 58,209 names, more than 1% of Australian citizens.  

Organised by J. B. Steel’s Young Australia National Party, it was tabled by north 

Queenslander J. W. Bamford (Church 1913; Winckel 2000).  With the idea of British 

'unity' affirmed but not necessarily satisfied by union in 1901, the years after Federation 

saw a still-growing Australian nationalism and with it a still-growing support for 

popular notions of unification, reflecting “the tendency of the age to associate 

nationalism with government”, ongoing affinity with all things British and widespread 

belief that the Constitution was readily open to change (Higgins 1900: 124; Harrison 

Moore 1931: 24; Macintyre 1986: 126-8; Galligan 1995: 8). 

All three features of 1890s unification ideas remained strongly in evidence.  First, the 

ideal of unity in itself was bolstered by the perceived problem of weak national laws.  

There could be no more simple solution to limited Commonwealth powers than to allow 

any national law to prevail over any state law.  Federal experts believed the conflicting, 

inefficient and unproductive species of federalism that had evolved to the 1920s could 

not survive, and did not dispute the principle that federalism impaired British concepts 

of “responsibility in government” (Moore 1931).  Even Garran conceded that if 

unification was “palatable to the people, well and good – there is no longer any 

necessity for the complexities of federalism” (Garran 1932b: 15-17). 

Second, the continuing focus on economy was demonstrated by the powerful influence 

of the Kyabram movement, which saw Victorian and NSW legislative assemblies 

reduced in size by a third after federation (Graham 1966: 45-6; Macintyre 1986: 96-8).  
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These values lived on in Steel’s 1909 attack on the expense and “altogether unnecessary 

scale” of state governments, as well as his motto: to ‘Unify, Purify and Simplify’ 

Australian government (see Church 1913: 7; Winckel 2000: 28). 

The third feature of unification, a territorially decentralised constitutional structure, was 

now an even more important element than in 1890s political debate.  Steel’s 1909 

petition relied heavily on the idea that the states could be abolished and replaced with 

something better.  These he called “new State governments”, but more normal 

terminology quickly became “provinces” as used in Canada and the original South 

Australia, numbering about 30 as depicted in Steel’s map (Figure 3, chapter 1).  In an 

obvious overlap with new state ideas, Bamford’s follow-up private member’s Bill 

(September 1910) envisaged as few as 16 provinces.  Steel’s map had the power of a 

homegrown territorial plan that moved beyond colonial-era political structure for the 

first time, creating obvious sympathy between unification and the parallel decentralist 

federal approach.  As clearly as in the 1890s, unification also had currency in new state 

areas.  Bamford was a Labor man (later a Hughes Nationalist), but a north Queenslander 

first and foremost; Grant Hervey, one of Steel’s main Victorian links, had connections 

with Portland; Steel was a Sydneysider, but stood for three federal elections in the 

Northern Rivers (1917-21: see Winckel 2000: 30).  These were all past or present 

separationist regions, and the last was also Page country. 

Did Steel have any influence on Page?  More than likely, because Page’s ideas about 

territorial change were at this time identical.  Here Page provides the first of several 

examples of the startling interrelationship between 1920s 'new states' and 'unification'.  

While Page’s family had always been separationist, as history most remembers him, he 

also returned from the war a declared unificationist.  In August 1917 he addressed a 

Brisbane journalists’ conference with ‘A Plea for Unification’ (see Grafton Daily 

Examiner, Page 1917).  Attacking the six state parliaments and governments as 

“handicapped politically and geographically”, Page argued the lack of comprehensive 

territorial and legislative reconstruction had left Australia with “a bastard Constitution”, 

and that national progress could “only be assured by Unification”: 

Why not strike at the root of the whole evil?  Give the Commonwealth complete 
control of immigration, federalise the Crown lands, subdivide the States into 
provinces whose outlines are determined solely by the lines of community of 
interests, big enough to attack national schemes in a large way, but small enough for 
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every legislator to be thoroughly conversant with every portion of the area…. [T]he 
only thing for Australia to do [is] throw the whole constitution into the melting-pot, 
and re-mould it in the light of the experience gained during the past 17 years  
(Page 1917). 

This was not a temporary aberration.  On arrival in federal parliament in 1920 Page had 

not immediately championed new states as much as the general need for “enlargement 

of the constitutional powers of the Commonwealth” (CPD 1920: 196).  When asked 

why he did not therefore “advocate a system of Unification?”, Page could not tell a lie, 

replying the difference was one only of words, the important thing being to “agree on 

the principle.”  As we will see, Labor had now also laid claim to unification ideas, a fact 

Page disliked; but to the grave he defended his 1917 words (Page 1963: 45). 

Another old new stater who now struck a unificationist tone was Wise himself.  In 

1897-1898 he had straddled all divides, an ‘in principle’ unificationist prepared to 

endorse states’ rights as a compromise, a proponent of both strong central powers and 

decentralist federalism.  His shift back towards unification was symbolised by new 

sympathy for his old enemy Dibbs, who he now believed had demonstrated “with great 

force … the practical advantages of a more unified Government.”  In maintaining the 

necessity of subdivision, Wise also defined the desired outcome as “an extension of 

local government” (Wise 1913: 119, 196-8, 331).  'Extended local government' was the 

terminology of unitary decentralisation, as shown by further examples of its mingling 

with new state ideas.  In 1920 in the heart of New England, the mayor of Dumaresq 

Shire, Councillor Perrott, believed the best solution was to “abolish states altogether” 

and erect new “glorified shire councils” (quoted Farrell 1997a: 44).  In 1921 the NSW 

member for Byron, R. S. Perdriau, similarly saw the new state mission as one of 

“abolishing altogether the States in their present form” with the replacements being “a 

cheaper form of Government midway between the present Shires and the existing 

States, more properly described as an extension of local government” (see Thompson 

1921a: 13).  Finally Windeyer, the new state legal advocate, was an even more 

consistent unificationist than Page.  While helping redraft the Chapter VI provisions, he 

told the Peden commission the result should not be states at all, but provinces with 

“simple organisations of a unicameral nature” and undivided sovereignty in the national 

parliament (Windeyer 1928: 13; Mainerd 1945: 35).  His ideas were typical of a Sydney 

legal view that Australia should revert to British “real unity” (e.g. Canaway 1919; 

Zieman 1919: 6, 20; 1930: 186-7). 
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With leading new staters so interested in unification, it was little surprise that this 

populist package of ideas also infected Labor’s program.  Contrary to later stereotypes, 

it was not socialist cliques or central party machines who initially backed unification in 

Labor conferences but small-state and rank-and-file branches receptive to the new 

popular nationalism (e.g. Tasmania, 1912, and Queensland’s Degilbo and NSW’s 

Bexley branches, 1915: see ALP 1908: 23; 1912: 10-11; 1915a: 7, 9, 16).  Again, 

unification's official endorsement as Labor policy in 1918 was closely associated with 

the scope for territorial decentralisation.  Although Labor’s 1915 conference had 

endorsed new states, it was implicit that this idea had its chief political value in 

Queensland and NSW, but tended to lack a national “scheme” or “concrete proposition” 

outside those states (ALP 1915b: 36-7).  At this time there was no proposed national 

'new state' map.  However, unification already had the map drawn by Steel, and very 

quickly Labor had its own.  The first ALP state party to adopt unification was Victoria, 

where new state ideas had had no direct political traction for 50 years, producing the 

“tentative boundaries” of 30 provinces for what became federal Labor policy (Figure 

20; ALP 1918: 16; Crisp 1978: 232-5).  This map was more significant than a simple 

copying and upgrading of Steel's idea.  Using it, Labor delegates reached their own, 

internal reconciliation of new state and unification ideas.  Unification's formula for 

decentralisation was comparable to new states but perhaps with even better political 

selling power -- delivering new provinces not just to traditional separationist regions but 

to everyone. 

The straddling of constitutional traditions demonstrated in early 20th century unification 

plans was possible because these diverse political actors shared key assumptions about 

the constitutional form of their agreed decentralisation.  In line with the ideas 

enunciated by George Dibbs in 1894, 20th century unificationists tended to presume the 

nation's new provinces should be quite large in area, fiscally and democratically strong, 

and constitutionally protected.  To the extent this last feature compromised the ideal of  

‘unlimited’ Commonwealth sovereignty, it seemed to go unnoticed.  While they often  
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Figure 20.  The 30 provinces of a unified Australia, Australian Labor Party 1920 

 

Source: D L McNamara, ALP Federal Secretary, as reproduced by Ellis (1933: 140-7, 237); see also 
CPD (1920: 1145), ALP (1921: 2), Thompson (1921c: 6), Crisp (1978: 241-2), Weller (1978: 48-9). 

professed to want institutions like English county councils, what most unificationists 

actually put in their draft constitutions looked a lot like small federal states.  There were 

exceptions: the Steel/Church draft constitution remained truly naïve, leaving its 

provinces completely up to “federal” law (Church 1913: 170ff).  However, Bamford’s 

1910 amended constitution protected provincial councils from dissolution “except by 

effluxion of time”, strengthened provincial legitimacy through direct election of 

governors, enumerated provincial powers and retained the High Court.  Since new state 

provisions were repealed and residual state powers transferred to the provinces, the new 

provinces seemed more permanent than the original states (see Church 1913: 16ff).  

Zieman's version of unification went further, not only retaining a federal constitution 

but reverting to a Senate of provincial nominees, with special powers to protect 

provincial functions (Zieman 1919: 20-1, 34-40, 64-70).  Arguably, like Dibbs’ plan, 

this was more federal than the 1901 Constitution itself. 
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Finally as we will see below, Labor leaders frequently demonstrated their belief that the 

united provinces would be directly comparable to new states.  As late as 1930 their 

terminology remained consistent with the call in the NSW Country Party’s own 

platform for “smaller States or provinces” (see Ellis 1933: 251).  Like Dibbs, Ryan in 

1920 told the Commonwealth parliament that Labor's unification plan was based on a 

Canadian as opposed to American version of Federation (CPD 1920: 1455). 

The apparent seamlessness of unification and new state ideas in 1915-1925 had major 

significance for later debate.  To this point, in most of their adherents' thinking, these 

ideas did not stand separated by any major federal-unitary divide.  This flexibility in 

constitutional ideas reflected a continuation of the utopianism documented around 

Federation in the 1890s, as displayed in treatises such as E. J. Brady’s Australia 

Unlimited (1918, see Partridge 1955: 345; Macintyre 1986: 198ff).  Page’s Australia 

Subdivided was only able to provide a matching political recipe due to the consensus it 

would also be ‘Australia reunified’.  In popular political thinking about the completion 

of Australia's constitutional evolution, supposedly conflicting territorial traditions 

seemed remarkably well reconciled. 

 
Depression and polarisation 

If territorial debate to the mid-1920s identifies an important period when Australian 

politics straddled the federal-unitary divide, it also indicates the crucial point in 

Australian constitutional history when that powerful dichotomy came to be defined.  

Political history tells us clearly that by 1930, unification and new state ideas were split 

into ideologically opposing camps.  The divergence was dramatically demonstrated by 

the findings of the Peden Commission which despite the tripartisan political consensus 

on the Constitution's new state provisions, adopted a very different stance on the 

usefulness of unification.  Instead, four of the five non-Labor commissioners now 

banded to denounce it as meaning only centralist constitutional reform.  Within a short 

space of time, unification had been reclassified at least by some as a scenario where the 

existing states would be abolished but effectively not replaced; one in which “all 

legislative and administrative functions in Australia were absorbed in the central 

government”, causing “paralysis at the centre and anaemia at the circumference” (Peden 

et al. 1929: 241, 271). 
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As depicted by Figures 21a and 21b, there had been a quantum shift in the way 

different territorial traditions were categorised.  Since the late 19th century, well into the 

1920s, there had been widespread signs that both federal and unitary traditions were 

understood to contain both centralist and decentralist ideas.  Figure 21a suggests how 

these stood as parallel options: just as ‘federation’ and ‘unification’ had been 

fundamentally interrelated descriptions of national union in the 1890s, so too in the 

1920s it had become clear that either decentralist federalism or decentralised unitary 

ideas could deliver comparable paths of subnational territorial reform.  In introducing 

the thesis, we found that international political science in the 1970s-1980s has since 

produced similar diagrams for suggesting the comparability as well as contrasts 

between federal and unitary systems; but in Figure 21a, and above, we see that 

Australian debate had not yet been presuming any major conceptual dichotomy. 

Figure 21b depicts the dichotomy immediately present in the view of the four-three 

Peden Commission majority.  This was not a superficial shift but an entirely different 

constitutional paradigm.  Far from federal and unitary ideas both offering possible paths 

to political decentralisation, the idea that unitary values carried any decentralist 

tradition simply fell out of the debate.  Against Page's indications that the traditions 

remained consistent, his Country Party colleagues now argued their total 

incompatibility (e.g. Drummond 1931; 1943).  How did this shift in ideas come about 

and had their content truly changed?  Real or perceived, inevitable or avoidable, this 

dichotomy had major implications for the development of Australian territorial theory. 
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Figure 21.  Australian constitutional centralisation continua 

21a.  1880s-1920s view of centralisation continuum 
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21b.  Post-1930s view of centralisation continuum 
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 Source: Drawn by author 
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6.4.  Country Party new states versus Labor unification 

The sudden shift in relationship between federal and unitary territorial traditions clearly 

had much to do with the emerging polarisation of federal party politics, and the political 

effects of Great Depression.  The 1920s had commenced with an unusually dynamic set 

of federal political party relationships, looking for resolution.  While we customarily see 

the broad pattern of Labor/non-Labor politics as settled in the first decade of Federation 

(Macintyre 1986: 75-7, 86, 93-5; Murphy 1990b: 221), Labor's split over conscription, 

the creation of Hughes' Nationalists and arrival of the Country Party in 1919 had thrown 

that pattern back into a melting-pot.  The constitutional interchange was indicative of 

the overlaps between all three groups, but throughout the decade the quest for stable 

government had resharpened as a competitive, polarising force. 

In addition, interest in constitutional reform was overlaid on a web of politics that was 

set to explode.  Social tensions were rising far ahead of the Depression.  Myths of 

Australia as a land of boundless opportunity and equality were steadily unravelling, 

reflected in industrial unrest like Brisbane’s 1919 Merivale Riot, and D. H. Lawrence’s 

depiction of growing fear and suspicion in Sydney (Lawrence 1923: 235; Fitzgerald 

1984: 15-17; Moore 1989: 12, 246).  Rural areas were blaming the cities for Australia’s 

apparently slow population growth, viewed through a prism of constant population drift 

back to existing political centres (Macintyre 1986: 35-6, 55, 105-6, 200-11, 306).6

This volatile climate took a direct toll on the interest and capacity of Country and Labor 

parties alike in seeking out a consensus approach to territorial reform.  By 1929 the 

anti-unification stance of the Peden Commission majority clearly owed much to the 

growing intensity of Labor versus Coalition politics.  In fact, this point in the 

recharacterisation of unification was just one in a long process beginning soon after 

Labor adopted the policy (e.g. CPD 1920: 1455) and reaching an endpoint in the near-

violent level of conflict between Country and Labor during the Lang repudiation crisis 

(1931-1932).  In 1932 it became clear why NSW Country new staters had been so 

focussed on the precedent of West Virginia’s ‘irregular’ civil war secession.  

Previously, separationist rebellion had only been hinted at (e.g. North Queensland, 

                                                 

6 The value of Australian production did not even quite double in the period 1901-14, and population 
grew by only a little over a million (3.8 million to 4.9 million, 5.1 million at end of war, 6.4 million at 
end of 1920s: Macintyre 1986: 27, 34). 
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1887: Doran 1981: 44-5) but during the repudiation crisis it became NSW 

separationists’ prime objective.  With a tide of not-so-secret rural armies mobilising to 

respond to communist takeover, separationists were ready to declare their independence 

and seek admission by the Lyons-Page government as loyal states, assuming they 

possessed the “quality for such a revolutionary step” (Farrell 1997a: 196; Loveday 

1970; 1976; Macintyre 1986: 265-6; Moore 1989: 103-7).  Separation was seized as a 

political tool by new quasi-fascist politicians like the Riverina’s Charles Hardy (Ward 

1985: 207; Macintyre 1986: 267; Blacklow 1994).  By the time Lang’s dismissal stilled 

the “distant thunder of rebel guns” (Ellis 1933: 204-22, 243-4), NSW new staters had 

become aligned with a brand of rural conservatism likely to forever preclude any real 

chance of Labor support. 

In an atmosphere of unbridled political hostility, it was not surprising to find NSW 

Country Party figures leading the reclassification of unification as the 'enemy' 

constitutional plan, part of Labor's nakedly centralist, if not totalitarian agenda.  Ellis' 

propaganda spelled out what the Peden majority had not quite said: 

Unification has now come to mean in Australia what it means elsewhere -- a supreme 
central government which can throw to insignificant local councils what powers it 
wishes to dispose of and which can retract those powers at a moment’s notice 
without the consent of the local people.  …  Labor aims at Unification because by no 
other means can its Socialisation policy be imposed on Australia as a whole.  
Temporary control of a State unit does not satisfy Labor.  Supreme control of all 
Australia under a unified dictatorship can bring Socialisation.  Continued domination 
of Australia by [Lang’s] New South Wales will, in effect, be Unification.  Unless 
New South Wales is subdivided, it will be able to force first Unification, and then 
Socialisation (Ellis 1933: 128, 134, 150). 

While almost any rhetoric seems imaginable in this context, a major question arises for 

later constitutional theory.  How was the new centralised idea to be reconciled with 

previous decentralised unitary principles; whatever the stakes, did unification ideas 

really suffer the dramatic change suggested?  This question is important because the 

revised picture of unification dominates constitutional scholarship to this day, presented 

as a Labor policy in direct conflict with all federal principle and with no serious ideas of 

decentralisation (e.g. Galligan 1995: 8, 93, 105).  The answer is that this picture was 

never an objective description of unification ideas, which remained substantively 

unchanged under Labor, but rather a political stereotype generated by a broader social 

polarisation.  If our historical picture is a mere stereotype, however, then what was the 
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real state of the ideas informing Australian constitutional development by the end of 

this period, and what implications did it hold for resolution of territorial debate? 

 
Labor and unification 

The new image of unification as a path to total constitutional centralisation was 

powerful; so much so that over ensuing decades even Labor leaders would publicly 

accept it in repeat bids to disassociate themselves from it.  Nevertheless the 

stereotypical nature of this late 1920s ‘rebranding’ is revealed by the implausibility of 

both the main historical revisions on which it relies.  As Ellis’ rhetoric emphasises, the 

new image had a dramatic consistency with stereotypical fears of the post-1917 rise of 

international communism and of one-government, one-party rule.  To succeed, the 

rebranding needed to suggest that Labor’s adoption of unification had involved a direct 

abandonment of its previous commitment to new states, and a direct shift in the idea of 

unification itself, abandoning all concepts of political decentralisation. 

In reality, both suggestions were rhetorical inventions.7  First, the suggestion that 

unification entailed Labor's abandonment of new states relies on an assumption that the 

adoption of the 1918 unification ‘plank’ came at the direct expense of new state 

possibilities.  However, as we have already seen, this was not the nature of the plank's 

development any more than Page's 1917 unification ideas indicated he had turned 

communist.  The 1918 plank was not Soviet-inspired but a carbon copy of the principles 

promoted in Australia since the 1890s as defining the British unitary ideal, complete 

with the ongoing need for subnational governments: 

Unlimited legislative powers in Australian affairs to be vested in the Commonwealth 
Parliament; devolution of adequate local powers upon subordinate legislatures and 
municipalities, elected by adult suffrage. 
(ALP 1918: 20; Weller & Lloyd 1978: 36) 

                                                 

7 Other minor, but tell-tale manipulations by Ellis include his implication that Labor did not support the 
new state amendents in the Peden commission; omission of any recognisable account of Page’s 1917 
unification speech; any mention of Windeyer’s unification views; and any mention of unification having 
any British precedent -- as against evidence that a lone ALP radical (Considine, Broken Hill) had a 
unification plan “frankly based… on the Russian Soviet Federation” (Ellis 1933: 131, 139-40, 165-6, 
201; cf ALP 1918; Weller & Lloyd 1978).  Typically, Ellis’ account is also dominated by the type of 
equivalent sweeping stereotypes of the ALP’s 1921 ‘socialisation objective’ which are generally now 
dismissed (Nairn 1973: 155; Butlin et al. 1982: 322-3; Macintyre 1986: 71, 86, 194). 
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Much would be made of the meaning of 'unlimited powers in national affairs', but it was 

conspicuous that Labor never wavered from describing the subnational institutions as 

'legislatures'.  Indeed the temporary 1918 plank would be the only Labor policy 

statement to not also explicitly preserve the language of 'new states'.  In 1919 the ever-

pragmatic Theodore quickly identified that the basic problem was unchanged – the need 

for a constitutional authority to “reconstruct the States, and if necessary set up a tribunal 

to alter existing boundaries and create new States” (ALP 1919: 34).  Accordingly he 

moved the adoption of the more lasting unification plank: 

(a) Unlimited legislative powers to the Commonwealth Parliament, and such 
delegated powers to the States or Provinces as the Commonwealth may 
determine from time to time. 

(b) The Commonwealth Parliament to be vested with authority to create new States 
and provinces (ALP 1921: 41-2; Crisp 1978: 245).8 

The reclassification of Labor's unification policy as generally devoid of decentralisation 

is also inconsistent with the way the Country Party read it at the time.  Ellis' superiors 

did not recoil from the substance of Labor policy but rather engaged with it in a manner 

that suggested recognition of a competitive political threat.  After Labor’s W. G. 

Mahony tabled the policy in federal parliament in April 1920 (CPD 1920: 1445-51), a 

debate followed in which Thompson’s New State Magazine directly compared ‘new 

provinces’ and ‘new states’, finding little real conflict (1921b: 5-6; 1921c: 4-8; 1922b: 

10-11).  Thompson agreed with Labor’s ‘economy’ argument that legislatures should be 

unicameral and simplified, not like present states.  He said new staters held “no brief for 

the retention of the Senate”, which if necessary might be abolished.9  He disliked 

Labor’s plan for ‘uniform’ provincial constitutions, but conceded this was a detail.  

Thompson objected that provinces would not control railways and public borrowing, 

but he was out of step with many colleagues including Page.  The new staters’ main 

objection to the Labor position was defensive, concerned that Mahony had criticised 

them for focussing on “only one more state” at a time, implying a “piecemeal” approach 

                                                 

8 In 1930 the plank was consolidated to read: “Amendment of the Commonwealth Constitution (a) To 
invest the Commonwealth Parliament with unlimited legislative powers and authority to create (or re-
order) States or Provinces with delegated powers” (ALP 1930), but otherwise the wording remained 
basically consistent until removed in the 1960s. 
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(Thompson 1921c: 4-8; Drummond 1931: 48).  Thompson responded that this was 

simply “gradual”, and Labor's 30 provinces too sudden – but not to be outdone, he 

suggested there should be “perhaps a dozen” new states and drew up a first national 

“new staters’ map” of his own (Figure 22). 

Figure 22.  New staters’ map of Australia 1921 

 

Source: Thompson (1921c: 4-8) 

 

Similarly, there was little to suggest Labor’s approach to unification had changed by the 

time of the Peden Commission (1929: 243-301; Weller & Lloyd 1978: 148, 289).  In 

                                                                                                                                               

9 ALP policy on Senate abolition derived from its opposition to state upper houses, and the post-
federation drive for economy (Nairn 1973: 146-55, 196-7; Crisp 1990: 138-9).  Some ALP proposals 
involved rolling the two houses into one, with combined state and one-vote-one-value seats (e.g. ALP 
1915a: 21), rather than abolishing state representation per se; a similar proposal was made mid-
Depression by Harrison Moore (1931: 34-5). 
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their minority opinion McNamara and his fellow unificationists, Duffy the unionist and 

Ashworth the capitalist explained that “unlimited” Commonwealth sovereignty was not 

intended to diminish the strength and importance of those powers “devolved” or 

“delegated” to the new “States or Provinces”.  Like Page nine years earlier, they 

recognised the growing ‘federalism’ versus ‘unification’ dichotomy but pleaded the 

need to escape it, identifying these as “terms of uncertain meaning… abstract words 

which have but little correspondence with the facts of life”.  Their aim remained the 

familiar twofold principles of “judicious centralisation and decentralisation of the 

functions of government” while restoring qualities of British responsible government 

that all agreed had suffered under an unexpectedly conflicted federal system: 

With sovereign power concentrated in one government a more reasonable exercise 
may be looked for.  The association of power and responsibility is fundamental in the 
British Cabinet system; it is the life principle of civilization (Peden et al. 1929: 246-
7). 

Confirming the battle between federal and unitary alternatives to be primarily a party-

political one, even in the depths of the Depression a range of other voices maintained a 

reasoned recognition that the unitary tradition carried substantial decentralist ideas.  

Sydney economic geographer Macdonald Holmes, a new state expert, saw it as “quite 

feasible” to divide Australia into developed coastal regions “administered by simplified 

local councils answerable to the Federal Government”, enabling development and 

administration to be dealt with “emphatically and expeditiously in all the ‘new states’” 

while enabling Australia to speak on continental issues “with a single voice” (Holmes 

1932: 72).  Similarly, despite accepting the demonisation of unification, the Riverina 

Movement continued to endorse a decentralised unitary system as the logical answer, 

concerned that the Country Party’s approach would only divide Australia into “several 

unimportant States and a few Soviet Republics” (Lorimer 1931: 60-3).  Lorimer argued 

against the applicability of British territorial history because to amalgamate the states 

like Scotland or Wales was to set everyone back “to the time of Charles I” (1625-1649), 

but he nevertheless called for “a return to British ideals and the welding of Australia 

into a genuine Nation” using “the British tradition of Local Government.” 

In the final analysis, Labor’s adoption of unification involved no substantive change 

from the existing concepts.  Despite its demonisation it retained the same idealised view 

of British precedent familiar since the 1880s, built on unitary principles but broad 
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enough in its Australian form to encompass federal structures in practice.  The political 

debates of the 1920s had not suddenly discovered and exposed a fundamental 

dichotomy between federal and unitary ideas per se, as later assumed, but rather had 

constructed it.  The political decisions to do so held major theoretical implications. 

 
Theory abandoned 

If the 'federal-unitary' stereotype was a political construct, then what was the real state 

of the territorial theories informing Australian constitutional development by the end of 

this colourful period?  While the broad political polarisation of the 1920s-1930s was 

probably inevitable, the fact this supposedly fundamental schism in constitutional 

theory was an artefact of the polarisation rather than a cause demands closer scrutiny of 

the political actions that brought it about.  Non-Labor claims that only federal 

constitutional principle could ensure an appropriate level of decentralisation reflected a 

new type of ideology shaped by party-political tactical choices.  At the same time, 

Labor's failure to prevent or dislodge the stereotype confirmed that the collapse of the 

dialogue was not down purely to accident or fate. 

In 1921, when Labor figures were still working with Country Party new staters at 

grassroots level, it was obvious that unless the Country Party reciprocated both these 

“constructive, broadly national, democratic and progressive” movements for territorial 

change were going to fail (the Tweed’s Justin MacCartie, in Thompson’s New State 

Magazine, 1921a: 19).  This forced political leaders to make gestures about talks, with 

Mahony predicting that “informal conversations” would quickly lead to “a practical 

working scheme”, but none took place.  Ellis tried to blame the lack of dialogue on 

Labor but it was also clearly attributable to Thompson’s open declarations of “the 

hostility of New Staters towards… Unificationists” (1922b: 10; Ellis 1933: 148, 171-2).  

The window of opportunity closed when Bruce and Page took the Nationalist-Country 

coalition to its first election in November 1925 with Page facing a battle to persuade 

supporters that the coalition was working (Graham 1966: 43, 231-2, 284).  Amid 

growing unrest, with Australians generally ready to engage with “crises of the epoch” 

like communism and fascism (Macintyre 1986: 313-4), the conservatives’ tactical 

decision was to pitch the country against the city, seizing on industrial strife under Lang 
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to campaign against lawlessness and revolution.  In effect, the 1925 campaign was the 

real beginning of the polarisation entrenched by the repudiation crisis. 

From 1926 the gloves were off for Labor and non-Labor assaults on their respective 

constitutional platforms.  It was only then that the real problem of unification policy 

became evident, revealed as a political rather than substantive weakness.  Although 

strengthened national powers were actively pursued by both sides of politics, the idea of 

“unlimited” Commonwealth authority was unnervingly open to attack.  In 1927 Western 

Australian Labor journalist John Curtin wrote that despite the soundness and 

inevitability of increased federal powers, no one wanted them to be literally limitless: 

What good is a religion which everybody detests and, what is worse, fears. … 
[Unification] is construed in Western Australia as meaning economic and political 
subjugation of the small States to the governing interests in Sydney and Melbourne.  
It is equivalent to asking the Orange Lodge to give unlimited power to the Vatican 
(quoted Crisp 1978: 248). 

In 1930, when the Scullin Labor government returned and put unification to the test, it 

met an inevitable fate.  The 1930 Labor conference was split on whether it should even 

be attempted, unanimously endorsing other proposals for constitutional alteration but 

supporting “full powers to the Commonwealth” – an alteration to allow the parliament 

to amend the Constitution in future without referenda – by only 22-13 (ALP 1930: 48).  

The proposal failed in the Senate, was never put to the people and never tried again 

(Ellis 1933: 149-50; Denning 1937: 65-7; Crisp 1978: 249-50; Galligan 1995: 96-7). 

In the end, unification had failed for deeper reasons than simply successful rebranding 

by Labor’s Nationalist and Country opponents and the failure of politicians to maintain 

a cross-partisan dialogue.  Indeed, given the polarisation, the parliamentary debate over 

Labor’s 1930 Unification Bill remained remarkably civilised – Page’s objection was 

that the comprehensive redistribution of national and provincial powers should not 

commence until the “essential preliminary” of a larger number of states had first been 

met (April 1930, quoted Ellis 1933: 213; Farrell 1997a: 105).  This was a timing or 

sequencing issue, not a problem with the supposed incompatibility of federal and 

unitary ideas.  Fundamentally, the original consensus around twofold reform was gone 

because both sides broke the nexus between simultaneous centralisation and 

decentralisation.  The Labor quest for “unlimited” federal power could only translate 

into a program of ‘centralise first, decentralise second’.  The Country Party platform 
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had retreated in the other direction, ‘decentralise first, centralise later’, though as seen 

earlier, even its solutions to the new state provisions relied in large part on increased 

central power. 

Unitary ideas for territorial change foundered on two problems interrelated with those 

underpinning the stalled new state agenda.  First, just as new staters had never 

accurately understood the original American federal precedent, unificationists’ factual 

assumptions about British-style unitary systems stood disconnected or ‘shorn’ of 

historical or theoretical understandings.  As Lorimer pointed out the case for emulating 

British territorial unity based on ‘Britishness’ as one race, culture and unified social 

order, devoid of regional difference, was increasingly anachronistic.  Ireland’s long 

overdue independence should itself have changed those assumptions, but instead, 

supported by 1890s federationist arguments, it was now legend that Australian 

boundaries were “artificial” – not just in their drawing but in the underlying conviction 

that no political differences went “deep or far” (Church 1913: 46; Canaway 1919: 4, 23; 

1930: 1, 137-77; cf Moore 1931: 24; Bailey 1939: 8).  Even among federalists, there 

was little dissent from this basic myth.  More importantly, the inconsistency between 

stated ideals and the ready lessons of Australian political reality as suggested by 

unificationists and new staters alike, indicated increasing problems with the way 

territorial ideas were being theorised.  Unificationists and new staters had agreed the 

centralist and decentralist elements of reform needed to be simultaneous, but neither 

group seemed to appreciate it had departed from that course of action.  In both cases 

primary reliance was placed on increasing Commonwealth power and using that path to 

force constitutional decentralisation.  Neither seemed to recognise the logical, political 

and historical inconsistency of that path with their own goals. 

Despite the intensity of their new competition, neither tradition emerged the victor.  In 

its “sheer indifference to questions of theory” (Macintyre 1986: 86, 190-1), Labor had 

nailed its efforts to a pre-existing, populist program based around ostensibly 

“unlimited” Commonwealth authority, without pausing to reconcile this illusion with 

the strong territorial structures that homegrown experience had led Australian 

unificationists to propose.  Suffering a similar lapse in vision, the Country Party had not 

only discarded the lesson that territorial change needed to be informed by a 



 196

comprehensive plan but thrown in its lot with conservative interests whose rationale 

against unification was also a rationale for opposing new states.10  The only territorial 

tradition to benefit from the collapsed dialogue between decentralist traditions was the 

de facto centralised constitutional tradition embodied in the original unitary states, 

placing no value on political decentralisation.  A majority of federal political 

representatives still agreed on the need for flexibility to be restored to Australia's 

territorial structure, but having abandoned the opportunity to establish common 

theoretical bases to their approaches, had only succeeded in maintaining the status quo. 

 

6.5.  Conclusions: the fall of territory? 

The period following the First World War demonstrated substantial potential for 

Australian unitary and federal constitutional traditions to be married in a realistic 

alternative territorial design.  For the first time Australia’s decentralist unitary and 

federal traditions were more than ships passing in the night – they met, docked and 

sailed together, revealing remarkable consensus that national powers could be 

strengthened and public functions decentralised through territorial change.  In fact, the 

content of unification proposals tended to confirm decentralist federal values were in 

Australia to stay, based on a consensus that whether called states or provinces, 

Australia’s subnational governments should be larger in number, regional in scale, 

strong in identity and enjoy significant constitutional autonomy.  Similarly, the new 

state goal affirmed the validity of unitary principles of greater national integration, 

greater simplicity, economy and responsibility in government, and of extending 

constitutional decentralisation beyond traditional new state areas. 

However, this embryonic consensus was confronted by two problems.  By 1929 the 

Constitution had been recognised as technically inadequate for delivering the desired 

                                                 

10 As a member of the non-Labor majority on the Peden Commission, the Country Party’s Abbott agreed: 
“We do not believe that the States with their present boundaries would attract suitable men to their 
service if their functions were seriously curtailed, and we do not think it possible to follow the example 
of the United States and divide the Commonwealth into a number of territorial divisions approximately 
equal in size.  There must always be many areas in Australia which cannot be developed except when 
supported by the capital or the credit of those more closely settled…  The existence of… large cities on 
the one hand, and of large and sparsely inhabited areas on the other, appears to us to render the division 
of Australia into a large number of small provincial areas impracticable” (Peden et al. 1929: 241-2). 
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types of change but the full reasons for its inadequacy remained undiagnosed.  Whether 

federal or unitary in nature, political decentralisation remained poorly conceptualised, 

with Australian leaders now possessing considerable experience but few theoretical 

tools to satisfy demands for change.  Secondly, there was a new problem of politics: a 

strengthening party-polarisation in which political leaders were losing interest or 

incentive to pursue constitutional common ground.  Previously, where political 

problems had centred around the self-institutionalisation of existing jurisdictions, these 

were now also compounded by party competition at federal level. 

With a relaxing of this competition, the right political leadership, or the right 

deliberative tools, there might be potential for territorial theories to reengage.  However 

these now faced increasing problems.  If Earl Page thought the 1890s had delivered a 

“bastard Constitution”, that was nothing compared with the bastardisation suffered by 

constitutional theory by the 1930s.  Driven by the political competition, conservative 

and decentralist federal attacks on unification saw constitutional debate reconstructed 

around a stereotype, blurring the real differences and similarities between constitutional 

traditions and pitching federal ideas against unitary ones as if only the former could 

ever be decentralised.  The only school of territorial thought to emerge victorious from 

this false dichotomy was Australia's third, de facto centralist constitutional tradition, 

denying the unresolved complexities of the continent's constitutional history by simply 

presenting territorial structure as fixed and natural.  When Australia’s territorial 

structure had begun to freeze in the colonial period, ideas about territorial adaptation 

had at least been alive and growing.  The collapse of debate in the 1920s-1930s 

suggested a new problem as constitutional ideas began to freeze also. 
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Chapter Seven 

The rise of double centralism: 1930s-1970s 

 

 

[I]n most, but not quite all, functions of government we have an effective unification 
within a nominal federalism….  To deplore the departures from what the Founding 
Fathers designed is perfectly legitimate; to see dangers of centralisation and 
overgovernment in trends away from… federalism may be completely justified.  But 
it is not sensible to believe that it is practical politics to secure in this country a 
reversion towards federalism and less of the near unitary state we have reached.  The 
clock will not go backwards. 

 Australian economist S. J. Butlin, 1954 (quoted McMinn 1979: 169) 

Fiscal centralization is so pronounced in Australia that one is tempted to ask if an 
initial constitutional division of powers [the 1901 Constitution] imposes any 
constraints at all on the actual effective assignment of policy instruments. 

 Stanley L. Winer (2002: 96), Political Economy in Federal States. 

 
7.1.  Introduction 

In the 1930s Australian territorial debate stood at a new 'year zero'.  Previously the 

national constitutional debates of the 1890s-1920s had confirmed the presence of a rich 

mix of traditions, sharing political goals and principles of institutional design.  

Australia's own Constitution and the reform consensus of the early 1920s testified that 

the nation's territorial structure was an important unresolved issue, on which Australian 

politics was capable of bringing a range of theories to bear.  By the time of the 

Depression, however, constitutional expectations had been slashed back to a new lowest 

common denominator.  The Constitution's decentralist federal solution remained subject 

to technical and theoretical problems; and in its 1920s polarisation, national politics had 

jettisoned interest in a comprehensive resolution, reclassifying all territorial ideas 

according to a new false political dichotomy. 

This chapter charts the evolution of territorial ideas through post-Depression and post-

war reconstruction to see how Australian constitutional development fared under this 

dichotomy.  If the unitary territorial option (unification) could only lead to more 
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centralisation, as declared in the late 1920s, then only federal theory could provide 

appropriate decentralisation or some kind of balance.  Assuming the 'demonised' 

stereotype of unification had been despatched, the question was which of Australia's 

federalist traditions would prevail: that which said a more decentralised structure was 

needed (new states), or the de facto centralised tradition that accepted existing territorial 

structure as already in balance. 

In terms of political outcome the answer was the latter; but once again, there was no 

theoretical resolution.  The first part of the chapter identifies this result by reviewing the 

fate of new state ideas, finding that although they had emerged on the winning side of 

Depression politics, that politics was now dominated by a myth that Australian 

federalism was already a decentralised formula relative to its notional unification 

'enemy'.  Accordingly, party-politics continued to reject the need even for federal 

territorial change.  New state movements rose again after the Second World War, but 

despite substantial support suffered political betrayals.  By the end of the 1960s 

decentralist federal ideas had followed their decentralised unitary cousins out of 

mainstream political debate; and like them, did not simply fall, but had to be pushed. 

The second part of the chapter analyses how a constitutional discourse supposedly 

aimed at securing decentralisation had thus managed to marginalise both of its long-

lived decentralist traditions.  Since the 1920s, as decentralist theories were jettisoned 

from national politics, federal government had defaulted back to the de facto centralised 

territorial approach of existing state governments, an option also implicit in the 

formation of the federal union, and encouraged from the 1930s by centralist trends in 

economics and public administration.  Australia consolidated its territorial structure not 

as just any type of federalism but a 'double centralist' one, defined by a national de facto 

centralised unitary jurisdiction building its own power as it worked through, over and 

against six pre-existing ones.  The new national public policy dealt with territorial 

issues differently – for the first time as primarily a question of 'top-down' regional 

economic decentralisation, divorced of constitutional content.  So rich for so long, 

territorial debate was again becoming a barren conceptual landscape, full of demands 

for political decentralisation that had been buried rather than ever resolved. 
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7.2.  New states: a tradition abandoned 

Australia's decentralist federal tradition had a longer history in practice than any other 

group of post-colonisation territorial ideas.  Having directly informed the separation of 

at least three states during the 1820s to 1850s, this tradition had survived the frustrating 

hiatus of colonial responsible government to reemerge as a cornerstone of the 

Australian Constitution.  Notwithstanding the Constitution's technical flaws, including 

their unrealised theoretical implications, new state movements had again blossomed in 

the 1920s and 1930s, supported first by unprecedented political consensus and then 

unprecedented political division.  Had decentralist federalism enjoyed the support 

across non-Labor party-politics that its NSW Country Party proponents believed by the 

1929 Depression, then the period of post-Depression and post-war reconstruction was 

when new Australian states should finally have emerged.  However new states were not 

to be, for three reasons highlighting that the polarisation of national politics from the 

late 1920s had come at severe constitutional cost. 

First, contrary to their Depression-era political promise, the Coalition parties did 

nothing to support the formation of new states, despite controlling the federal 

government for 30 out of the next 40 years and despite a major resurgence in new state 

movements.  Second, this political behaviour was repeated by state Coalition 

governments when they regained power in Queensland (1957) and in NSW (1965); just 

as conservatives had ejected unitary theory from constitutional debate in the 1920s with 

Country Party support, 40 years later the Country Party abandoned its own territorial 

theory also.  Third, behind these political betrayals lay a more fundamental shift in the 

approach taken by all governments towards development of the federal system, in which 

the political and economic dimensions of decentralisation were increasingly treated as 

separate and all political parties tended to agree that the primary need in constitutional 

and subconstitutional reform was greater centralisation. 

 
The Constitution and federal power 

The first sign of difficulty for the new state tradition came in 1932 when despite federal 

political victory over the Labor unificationists, the Nationalist-Country Party Coalition 

did nothing to resurrect the Peden Commission's recommendations (1927-1929) aimed 

at easing the way for new states.  At first the challenges of recovering from the 
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Depression made constitutional reform a low priority, but lack of attention to the new 

state issue became more obvious in the late 1930s when Lyons, Page and the rising R. 

G. Menzies initiated a number of referenda and other reform discussions seeking but 

failing to bolster select federal powers, without attempting to include the Chapter VI 

provisions on which there had been strong 1920s consensus (Bailey 1939: 10; McMinn 

1979: 169-73).  The Coalition parties had already been accused of only affirming the 

new state commitment when out of office, seeking reelection, and so too it was 1948-

1949 before the idea reappeared in the Menzies-Fadden Coalition's preparations to oust 

Labor.  Page's leadership of the Country Party had ended in 1939 after he tried to block 

Menzies' accession to the prime ministership (Brown 2002c: 60), but he was prominent 

in the refloating of the non-Labor new state cry in the 'all Australian' Federal 

Convention celebrating the Constitution's golden jubilee in July 1949 (Wills 1950; Ellis 

1953: 6; Neale 1955: 26). 

After the Coalition victory, the most striking feature of new state debate was a return to 

federal bipartisanship.  As we saw in the last chapter, Labor's reform program had 

always been sympathetic to new states, and postwar politics tended to confirm the 

superficiality of the Country and Labor parties' earlier ideological conflicts.  Country 

Party new staters continued to insist that Labor's unification policy had only ever meant 

Soviet-style centralisation (e.g. Ellis 1957a: 40-1; 1964: 25-7), but for all practical 

purposes, that policy was now dead – when federal secretary McNamara had tried in 

1936 to revive the 1930 Unification Bill, Labor's national conference voted to 

permanently shelve the policy by leaving its implementation in the hands of the federal 

executive (ALP 1936: 22).  In the postwar anti-communist atmosphere, Labor qualified 

its platform with clear statements that "its objectives must be attained by the 

constitutional utilisation of Federal, State and local governments" (November 1952, see 

Weller & Lloyd 1978: 515, 525), and in 1955 the term 'provinces' disappeared from 

Labor policy, leaving only the demand for federal "duty and authority to create States 

possessing delegated Constitutional powers" (ALP 1955: 48, 55).  In defiance of the 

'federal-unitary' dichotomy, R. G. Neale's first-ever historical analysis of new state 

movements noticed that Country new state and Labor unification ideas had always 

seemed directly comparable (Neale 1950: 22). 

In fact even Labor's strongest centralists remained happy to agree that the continent 

should never have been left with so few states (Evatt & Whitlam 1955; Whitlam 1971: 
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11), and in Labor provincial heartlands like central Queensland, home to John Curtin's 

deputy prime minister Frank Forde and his separationist successors H. G. Pearce and 

George Gray, there was no evidence that new state ideas had ever wavered.  The 

emerging Labor leader, Victoria's Arthur Calwell, discovered the idea anew: 

Australia's six States should be broken up into many more self-governing areas.  
NSW needed to be divided into four or five States… .  One of the reasons for 
America's greatness was because it was divided into 48 separate States, each self-
governing and master of its own destiny, and not divided into large areas dominated 
by politicians in remote capitals (Calwell 1951, quoted Ellis 1957a: 47). 

If there was again broad Labor and Country Party support for new states, then 

irrespective of ongoing differences, some hope existed for territorial reform.  As in the 

1920s however, the incumbent Coalition government was reluctant to initiate a process 

for putting this consensus into effect.  Country Party new state agitators were eventually 

successful in persuading Menzies to agree to a formal constitutional review, like the 

Peden Commission with terms of reference broader than just new states, but by 

comparison with both the 1890s and 1920s processes the effort was token and tightly 

controlled: a parliamentary joint committee consisting of four Liberal, two Country and 

six ALP members (Nicholas 1952a; Sawer 1960; ALP 1961: 30-1, 86-7; Galligan 1995: 

100).  Like the Peden Commission, the joint committee's reports in 1957-1959 would 

signal political consensus on the need for the Constitution's new state provisions to 

operate more easily; and also like it, would never be implemented.  By 1958 Fadden 

was gone from the Country Party leadership, replaced by John 'Black Jack' McEwen, a 

Victorian in no way wedded to new states.  Menzies' main experience with 

constitutional reform was his failed 1951 attempt to ban the communist party; he 

showed no intention of putting any reform questions to the people, leaving his 

successor, Harold Holt, to eventually do so on only two questions, not including new 

states (nexus and power to legislate in respect of 'the aboriginal race', 1967). 

The national debate revealed two problems for the decentralist federal principle, besides 

Coalition unwillingness to make use of the renewed bipartisanship.  First, the 

constitutional review again failed to investigate why the Australian provisions had not 

already worked in the manner suggested by American history.  Notwithstanding 

Calwell's appeals to U.S. precedent, there was no attempt to establish how the American 

provisions had worked without the enforceable trigger and ability to override existing 



 204

states, still being pursued by Australian reformers.  In fact, the proposed solutions were 

even weaker than those in 1929,1 and the discussion failed to take note of H. S. 

Nicholas' realisation that the U.S. government might have escaped the state consent 

proviso because it already held the excess lands of the Thirteen Colonies "at the 

establishment of the Constitution" (Nicholas 1952b: 97).  Similarly, though Ellis finally 

learned from Hawaiian new state researchers that early American territorial change 

owed much to the "celebrated Northwest Territory Ordinance of 1787", this came too 

late for the latest constitutional review, and failed to inform any serious reconsideration 

of the Australian provisions (Ellis 1961: 2).  It had become legendary that the 

provisions were defective, but constitutional scholarship seemed to accept this fact 

without any comprehensive explanation of how it had occurred: 

The obstacle in the way [of new States] has always been the need to obtain the 
consent of the State parliament which is very jealous of its own authority and 
anxious to retain it without any diminution and without loss of territory or revenue.  
The result has been that that the provisions of the constitution for the creation of new 
States out of existing States have proved unworkable and its from a practical 
standpoint hopeless to attempt to establish new States (Joske 1967: 53). 

The second, related problem was new staters’ continuing expectation that the only 

practical means to achieving new states was strengthened Commonwealth power – in 

effect a centralised forcing of decentralisation – despite the 'unfederalness' of such a 

strategy.  When Ellis and his fellow New Englanders finally met Menzies and McEwen 

in May 1964, and naively accepted Menzies' offer to put the issue to a 1965 premiers 

conference, they showed just how centralist their own expectations had become.  In its 

joint submission, the short-lived Australian National Executive of New State 

Movements (1964; Ellis 1964: 62), representing Capricornia, North Queensland, New 

England and the Riverina, proposed that if constitutional amendment was impossible, 

all states should simply "co-operate" with the Commonwealth by referring it full 

discretion under section 51(xxxvii) of the Constitution to chop them up.  Not 

surprisingly, this suggestion was ignored, the unlimited territorial power it granted to 

the central government being much the same as Labor's villified plan for unification. 

                                                 

1 The ‘60/40’ rule proposed in 1929 was dropped, the Joint Committee presuming authority to conduct a 
new state referendum should be enough.  This was notwithstanding pressure to lower the 20% petition 
threshold to 10%, and the New Englanders’ new plan to also develop the ‘60/40’ rule, arguing for a 
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Both problems highlighted that in addition to Coalition double-standards, decentralist 

federal principle had begun to suffer a more general theoretical decline.  Shortly before 

his death in 1961, Page expressed his confidence that the new state idea was at last 

"well-established" and its realisation just a matter of time (Page 1963: 382-3).  In reality 

there was every sign that after a century of discussion unsupported by any significant 

change, the intellectual basis of the idea was finally atrophying.  Moreover, the level of 

dependence on central power suggested that decentralist federal ideas were operating in 

an inhospitable political environment, in which the role of constitutional 

decentralisation itself was in doubt. 

 
State consent: Queensland 1948-1959, NSW 1949-1967 

The continuing popularity of the new state idea in traditional heartlands was 

demonstrated in the postwar period by a powerful resurgence of new state movements 

in both Queensland and NSW.  In each case their fate proved two political facts.  First, 

the institutional resistance of existing states to territorial subdivision had become 

absolute, revealing that without a powerful theoretical and political rationale 

decentralist federalism now simply had no traction among metropolitan populations or 

governing elites.  Second, just as the Coalition parties abandoned the question of 

constitutional reform at a national level, so too it fell to the Country Parties at state level 

to finally abandon the movements that in many ways had given them life. 

In Queensland new state aspirations received the wartime boost of Labor claims that the 

federal Coalition had retained a defence policy based on the 'Brisbane Line', ready to 

jettison north and central Queensland entirely; explicit encouragement from Labor 

premier E. G. Hanlon in 1947-1949 (Lack 1962: 220-1, 305-8, 325-30); and the 

'populate or perish' rationale of Oxford-educated economist Colin Clark, arguing a new 

state should be created "whenever an area reaches a population of around 150,000 to 

200,000" (Clark 1952: 10; see Ellis 1957a: 16; 1964: 11; 1967: 46; Fitzgerald 1984: 

102-3, 181-91; Bolton 1995: 15, 53-4).  In the state election of March 1950 the Country 

Party began competing directly with Labor on the new state issue, with opposition 

                                                                                                                                               

regional poll in which 70% ‘yes’ would be totally decisive, and anything less triggered a second 
statewide poll in which a regional 60% ‘yes’ could only be vetoed by a 60% ‘no’ (Ellis 1957a: 23-4). 
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leader Frank Nicklin promising a referendum and stating that in the view of the 

Country-Liberal Coalition, "the demand for separation is fully justified" (quoted Ellis 

1959b: 3; Lack 1962: 355).  While Nicklin lost in 1950 and again in 1953 and 1956, the 

increasing tangibility of the goal saw New State Movements for North Queensland and 

Capricornia relaunched at Mareeba in August 1955 and Rockhampton in April 1957 

(Lack 1962: 330; McDonald 1981: 565-6). 

In the August 1957 election, prompted by Labor's split, Nicklin promised emphatically 

that "if petitioned by the people of North or Central Queensland or any other part of the 

State", he would "undertake the constitutional steps necessary to create a new State" 

(quoted Ellis 1959b: 2; Lack 1962: 487).  When the Coalition won, separation went into 

fever pitch, backed by New England encouragement (such as Ellis' speech at Charters 

Towers one month later: Ellis 1957b).  In December 1957 and August 1958 multiparty 

alliances2 presented state parliament with petitions from central and north Queensland 

respectively, in which 29,600 signatures (equal to about 12% of electors) requested the 

promised referenda on separation.  Had these polls followed, with the history of 

regional bipartisanship running strong and the centenary of Queensland's own 

separation as a milestone, it is difficult to imagine the separation of central and north 

Queensland would not have finally occurred.  However, Nicklin's government refused 

to honour the referendum promise.  At first he stalled, telling central Queenslanders in 

November 1958 that the process was more difficult than anyone realised: "for any new 

State move to be financially possible, an amendment to the Constitution with the 

Financial Agreement is a must" (quoted McDonald 1981: 565).  This technical myth 

had been in circulation since the time of the Financial Agreement itself, and was 

immediately rejected (see Ellis 1933: 202-3, 222-31; Nicholas 1952b: 97; Farrell 1997a: 

197).  In February 1959 an "abortive conference" at Ayr then saw the north 

Queenslanders reject Nicklin's next claim: that more than a petition signed by a "very 

small percentage of the total number of people" was needed to justify a poll (Lack 1962: 

537).  Nicklin's only centenary offering proved to be a 10-year "northern development" 

                                                 

2 The December 1957 Central Queensland petition was presented by V E Jones (CP, Callide), T A Foley 
(Qld Labor Party, Belyando), J Burrows (Labor, Port Curtis), H R Gardner (QLP, Rockhampton), N T E 
Hewitt (CP, Mackenzie), W A R Rae (CP, Gregory).  The August 1958 north Queensland petition was 
presented by T V Gilmore (CP, Tablelands), H A Adair (QLP, Cook), T Aikens (NQLP, Mundingburra) 
and A Coburn (Ind, Burdekin) (Ellis 1959b: 3; Lack 1962: 496, 515; McDonald 1981: 565-6; Fitzgerald 
1984: 289-91, 301-2). 
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program, after which it might be appropriate to consider political autonomy.  In 

February 1961 he refused point-blank to receive further deputations (Bolton 1963: 338-

9; Fitzgerald 1984: 291). 

The focus immediately shifted back to New South Wales, where the call for a separation 

referendum in New England was now not 10 but 30 years old.  In 1932 the NSW 

Coalition government had asked H. S. Nicholas to undertake a further royal commission 

into 'Areas of the State of NSW Suitable for Self-Government as States in the 

Commonwealth' (Nicholas 1935; Ellis 1933: 227-230; Farrell 1997a: 197).  Nicholas' 

report was never debated in parliament but its recommendation for two or three new 

states to be tested by a New England referendum stood as one of the separationists' few 

technical successes.  With Labor in office in 1949, they resumed their campaign on the 

assumption that the referendum would follow a Country Party return to power, and in 

December 1953 demonstrated strong support for the new state during local government 

elections.  Across 21 shires in traditional Country seats, separationists defied NSW 

government claims that the vote was unlawful and secured a 76.9% 'yes' response on the 

question of separation (97% of the 32,451 local government voters in the relevant shires 

elected to vote on it).  The meaning of the 1953 result was open to debate, but whenever 

the Coalition returned to power it could not not deliver the referendum (Ellis 1953-59; 

1957a: 20; 1964: 23-4; Neale 1955; Parkes 1955: 65). 

The separation claim in New England and the NSW northern rivers had a century-old 

constitutional significance, but it stood destined to fail thanks to an almost farcical 

political irony generated by Country Party new staters themselves 30 years earlier.  In 

the period from 1925 to 1932, they had elected to dramatically and permanently alienate 

themselves from urban-based Labor.  However between 1932 and 1935 they proceeded 

to advise Nicholas that the proposed state should take in the Hunter Valley, including 

NSW's 'second city', the growing industrial centre and Labor stronghold of Newcastle.  

Not only had Newcastle never been considered part of New England, but the polarity in 

NSW politics made the likelihood of a Newcastle 'yes' vote extremely low – a fact 

undoubtedly influencing the Coalition's willingness to indulge the referendum.  To 

make matters worse, the New Englanders continued to campaign with an anti-urban, 

anti-Labor style not much different from the 1930s.  Belatedly they recruited Newcastle 

Labor figures like former lord mayor Alf Purdue (New England New State Movement 

1961-65; 1964), but undermined their credibility by presenting such Labor new staters 
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as 'converts', required to renounce Labor's unification policy before all else.  The new 

staters' major political "offensive" from 1961 to 1965 was called "Operation Seventh 

State", a pseudo-paramilitary campaign aimed squarely at the evils of a Sydney Labor 

government and including an August 1963 'Sydney Expedition' in which a 200-strong 

"army of determined fighters" descended on Macquarie Street in protest (1961-65; New 

England New State Movement 1963b).  This shortsighted behaviour was consistent with 

a largely demobilised rural population but epitomised the tactical weaknesses of the 

campaign's director, Ellis.  Like his 19th century hero, Dunmore Lang,3 Ellis was 

notorious for political overstatements even when what he said was fairly true: for 

example, his descriptions of the 1953 poll as "probably the highest affirmative vote ever 

recorded in any poll on a public topic in any part of Australia at any time", and the 

movement as "the most persistent and long sustained constitutional agitation in 

Australian history" (Ellis 1957a: 20; 1959a; cf Boyer 1959).  Ellis again predicted 

violence if governments reneged on separation, ominously implying the coup would 

spare no-one by telling Queensland separationists their own people would also be 

"culpable… accessories after the fact" should they "accept in a spirit of docile servility 

any government failure to act" (Ellis 1959b: 7-8, 29; 1961). 

With the return of the Askin-Cutler Coalition in 1965, the New England referendum 

eventually followed in April 1967, but it simply saw all the separationists' political 

'chickens' come home to roost (Figure 23).  Systematic rejection of the idea by local 

rank-and-file Labor branches over the previous two months signalled the outcome 

(Newcastle Morning Herald 1967).  Together Newcastle, the Hunter Valley and the 

lower north coast held just over half the voters, and their verdict was an average 71% 

'no'; consequently the overall result for the referendum area was only 46% 'yes' for the 

new state.  The irony was completed by the fact that Nicholas had recorded in 1935 that 

"representative Newcastle witnesses… were against the subdivision of New South 

Wales", but had been under political pressure to include the upper Hunter Valley around 

Scone, where the Abbott clan had a long history of separationism (Nicholas 1935: 29-

39).  This parochial problem had largely triggered the reasoning leading to the 

                                                 

3 Ellis admired Lang as “the father of Decentralisation in Australia” (Ellis 1933: 29, 71; Belshaw 1982). 
For comparison of their tactical approach, see Baker (1985: 263), Westerway (1959). 
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recommended inclusion of the whole catchment, but proved to be in vain when in 1967 

even the upper Hunter voted 'no'. 

 
Figure 23.  New England 1967 new state referendum results ('yes' votes) 

The Queensland and New England outcomes held two common political lessons, above 

and beyond the continuing institutional resistance of existing state governments.  First, 

Country Party and Coalition governments revealed themselves to have been severely 

caught out by their half-century new state commitments.  Out of government for all but 

three of the previous 42 years, the Queensland conservative parties had perhaps 

forgotten the danger of idle promises and perhaps had still not expected to win.  In a 

repeat of 1890s events, the Coalition was confronted with the reality highlighted by the 
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Labor split that new state legislatures could well fall to Labor majorities, defeating both 

the purpose and means of having finally won (Fitzgerald 1984: 152-3; Bolton 1995: 

144).  Nevertheless, their betrayal of their separation supporters was the most sudden 

and unceremonious in Queensland's 100-year history. 

Similarly, the Askin-Cutler government was clearly shocked by the narrowness of the 

New England result even with Newcastle, and now had the problem that support across 

the traditional new state area had been officially recorded at 66.5%.  Consequently, 

NSW Coalition betrayal of the new staters was even more messy politically, despite 

having already commenced.  Ahead of the vote, Cutler had failed to counter the 'milk 

scare' triggered by baseless comments of the NSW Milk Board chairman, J. A. 

Ferguson, that new state producers would have "nil" chance of accessing the Sydney 

milk market (NMH 3 March 1967: 17); and in an "oblique intrusion", Askin had even 

undermined the vote personally by touring the region one week out, announcing new 

spending and saying nothing about the poll (NMH 21 April 1967: 2).  The New England 

campaign thus ended not with the referendum result, but the Coalition's refusal at both 

state and federal level to grant an amended boundary.  This bitter debate in July-

November 1967 prompted a snap decision by New Englanders to run four of their own 

candidates against the Country Party in the January 1968 state election, stealing 21% of 

aggregate first preference votes and terminating the political relationship (New State 

Movement of Northern NSW 1968; Aitkin 1968). 

Behind these state-level betrayals, as at a federal level, also lay a more important lesson.  

Even within the Country Party there was now considered to be something anachronistic 

about the new state idea, despite its strong continuing support in regional communities.  

As if to escape exactly this type of breach of faith, the party soon tried to explicitly 

move away from its traditional territorial association, in Queensland (1974) and then 

nationally (1982) changing its name to 'National Party' (Fitzgerald 1984: 257).  

Whatever the attempted shift in political representation, by the late 1960s it was 

apparent that popular support for new states had not withered or given up; it had simply 

been politically abandoned.  The idea of federal 'statehood' as a path to regional self-

determination in Australia lay wounded, having fallen out of mainstream political 

debate, but like the similar demise of decentralised unitary constitutional ideas 40 years 

earlier the new state idea appeared to have fallen as a result of being pushed.  Both the 
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Queensland and NSW experiences confirmed that as a constitutional issue, territory 

remained fundamentally unresolved. 

 

Economics versus political decentralisation 

As we have seen, the new state idea had weakened – not because base popular demand 

for a less centralised structure had faded, but because of decentralist federalism's 

weakening theoretical rationale, and weakening commitment by the major political 

parties associated with it.  What had occurred to leave this, the original and only 

decentralist territorial tradition to emerge victorious from Depression constitutional 

debate, openly struggling for recognition in the modern Australian economy?  This 

result stemmed from a combination of two processes, one political, the other economic. 

Politically, decentralist federalism had become a victim of the very 'federal-unitary' 

divide from which it attempted to profit.  The full effects of the 1920s political 

polarisation were now in evidence.  Against their own knowledge and experience, 

Country Party new staters had endorsed the false federal-unitary dichotomy in a bid to 

establish that the true path to decentralisation was new states under the existing 

Constitution, not Labor's unification plan under a substantially new one.  In fact, what 

the Country Party also endorsed was a dichotomy that said that if federal systems were 

better than unitary ones because the latter were too centralised, then securing a 

decentralised system meant simply rejecting the unitary alternative and preserving the 

Australian system as it was.  Indirectly and unintentionally, the Country Party's political 

choices had bolstered the status quo, a territorial structure that was admittedly 

technically federal even if (on their view) still too centralised also. 

Economically, new states were also now operating within an even more important, 

fundamental conflict.  The postwar period not only saw new staters aligned with allies 

with no political commitment to constitutional decentralisation, but all political parties 

working in an environment in which, for the first time, this kind of decentralisation had 

no major place in economic theory.  In post-Depression reconstruction, J. M. Keynes' 

all-encompassing theories of national economic planning and regulation were accepted 

across the Western world, strengthening the assessment of all Australian parties that 

building the economy was not a project dependent on subnational political structures, 

but rather on national coordination and power.  While Keynesian economics had 
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implications for the role of Australian state governments in general, they were 

particularly highlighted by the NSW and Queensland new state debates.  Even in the 

1930s in NSW, it had been pointed out that no state functioned as a self-contained 

economic unit and that new states' economic logic had to be considered as part of a 

broader template (Holmes 1932: 70).  Nevertheless, Nicholas had justified the New 

England boundaries with assumptions that these should closely mirror the same late 19th 

century colonial pattern that separationists had long been trying to break.  Newcastle's 

inclusion helped meet traditional criteria such as a state having its own major rail 

network leading to its own major port, and an urbanised hub to produce healthy 

"divergent views… on industrial and economic questions" (Nicholas 1935: 29-39); a 

"politically-balanced State" (New England New State Movement 1964: 12).  Even then 

let alone 30 years later, this vision was set to tumble down the crack between old 

notions of colonial autonomy and the role of states in a modern integrated economy. 

In Queensland the 1950s new states debate caught the economic shift right on the cusp.  

Colin Clark was both behind and ahead of his time in his arguments for a concept of 

'subsidiarity' in which "decentralisation of administration must be achieved by full 

constitutional process" (Clark 1952: 4).  While his approach was consistent with 

attempts to perpetuate an agrarian, pre-industrial society, Clark left the colony in 1953 

just as the new centralist economics and resources boom were taking hold.  Giving 

regional communities control over state resources was not consistent, for example, with 

the long-term mineral export deals being negotiated in both would-be states (e.g. the 

1960 Weipa bauxite agreements: see Lack 1962: 591-2; Fitzgerald 1984: 289ff; Bulbeck 

1987).  Not only were the revenues important, but provincial legislatures seemed 

unlikely to be able to drive the long-term secondary industry at which the new economy 

was ostensibly aimed (Clark 1955).  Nationally, as McEwen built a whole new 

nationalist trade agenda based on strong central action and long-term bilateral contracts, 

his lack of interest in new states needed little explanation (Brown 2002c: 63-5). 

A similar lesson was contained in the issue Nicklin threw up against new staters in 

1957: Australia's federal Financial Agreement.  First negotiated by Page in 1923 and 

formalised in 1927-1928, the national public finance system now provided a rhetorical 

weapon against new states because enlarging the union seemed to only complicate its 

financial unity.  On top of historical conflicts over debt apportionment, Australia was on 

a path of economic integration which could only be confused by the creation of more 
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federal divisions.  Even when sympathetic to the new state goal, modern experts could 

not get past the new national economic logic: R. S. Parker declared it "very 

questionable whether the creation of new States… within the existing federal system 

would not exacerbate more of the problems of federalism than it solved" (Parker 1955: 

16); New England's resident economist James Belshaw (1955) warned it was "a 

different matter to create a new state… in a different age and under different 

circumstances"; and one ANU geographer described "the lions" (the New Englanders) 

as "brandishing a rather obsolete weapon" when with "a proper development of 

regionalism in this country some palliative [to federalism] may still be possible" (Spate 

1955). 

The 'regionalism' response identified by Spate will be discussed shortly.  What was 

clear by the 1950s was that there was little room for more federal divisions within 

prevailing political and economic thought.  Although a unitary system had been ruled 

out by 1930, the prevailing thinking still seemed to be that it was unfortunate that 

Australia had federal divisions at all.  The political decision to remain on the federal 

side of the 'federal-unitary' divide had contended ever since with an international 

economic logic that often suggested that decision might have been wrong.  In a famous 

cross-Atlantic debate, Keynesian economics was nakedly presented by some to be "the 

DDT of federalism" (Loewenstein, quoted Sawer 1969: 143).  Importing this debate at 

the close of the war, the Australian economist Gordon Greenwood predicted that state 

governments were still destined to wither away, through economic if not constitutional 

change (see Sharman 1987: 41; 1992: 8; Galligan 1995: 56-9).  The fact these 

assessments never involved a political understanding of federalism and would prove 

incorrect internationally as well as in Australia, did not lessen their influence over 

Australian political and economic thought in the period of postwar reconstruction. 

Economic and political logic combined to dictate that federalism now had only one 

meaning in Australia, defining itself defensively in terms of the territorial status quo 

rather than notions of what federalism potentially had to offer.  For Australia's small but 

growing group of constitutional theorists, comparative constitutional analysis provided 

the primary window through which to explain federalism's Cold War survival, but as 

Geoffrey Sawer demonstrated, this analysis tended to assume the false 'federal-unitary' 

dichotomy, emphasise similarities when only cosmetic and overlook features that were 

possibly unique.  Sawer had little to say on new states: he noticed the number of states 
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and speed of population growth had both been high in America and low in Australia 

("only six Regions – no additions since foundation") but did not connect these 

constitutional and economic issues; he identified "geographic devolution" as a key 

defining characteristic of federalism but not in an ongoing or prospective sense, rather 

as a retrospective description (federal divisions reflected pre-existing "divergences of 

economic interest" or "a history of separateness or regional self-government"; Sawer 

1969: 87, 131-2).  In parallel to the negative economic view of more states, emerging 

Australian federal theory was able to account for federalism's presence and permanence, 

but gave little support to the idea that multiple jurisdictions were a positive good. 

Federalism in Australia had been reclassified as an institution for respecting the 

identity, diversity and autonomy of only the six ex-colonies – a museum for preserving 

Australia's colonial territorial past rather than a structure for liberating the identity, 

diversity and autonomy of more regions still.  After almost a century and a half, the idea 

of making Australia even more federal had declined from a core principle to a curiosity 

that simply no longer occurred to most policy-makers and constitutional students.  

However, the base case for political decentralisation had still never been addressed, the 

country was developing rapidly and territorial politics continued undiminished.  

Australia had also been able to abandon both its theories of political decentralisation 

because it had found a surrogate response, within its third constitutional tradition. 

 

7.3.  'Double centralism': the regional surrogate and de facto unification 

By the 1950s both of Australia's first two major territorial traditions had been jettisoned 

from pivotal roles in national politics: decentralist federalism (the new state idea) had 

followed the demise of decentralised unitary principles (or unification).  As noted 

above, by the 1950s a third strategy had nevertheless been recognised for addressing the 

spatial political and economic problems thrown up by Australia's territorial structure – 

"a proper development of regionalism" (Spate 1955).  New state movements were not 

just fighting a general economic shift but competing with a specific alternative.  Their 

"collective coffin" would in the end be described as having been nailed down by 

initiatives in "regional planning" and "new regional entities" (Kidd 1974: 57). 
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What was this third policy approach, why was it constitutionally significant, and how 

did it relate to Australia's existing territorial traditions?  The new regional approach was 

indeed constitutionally important, emerging in the late 1930s as an institutional model 

aimed at the same goals as new states and unification but free of the political polemnic 

that surrounded both of them.  We will see first that the regional approach also dealt 

with national territorial issues in a different way – primarily as a question of economic 

decentralisation or 'top-down' regional development, divorced of formal political 

content.  Second, its arrival is explained not only by the new Keynesian economics, but 

its consistency with the way state governments had long responded to the economic and 

political problems of their own jurisdictions without giving up central control.  The fall 

of both the decentralised territorial traditions now meant Australia's third tradition was 

again prevailing: the de facto centralised approach to constitutional design reflected in 

the six unitary jurisdictions of the colonies, confirmed as a possible approach to federal 

union in the 1890s and now emerging in practice.  Australia was consolidating its 

structure not as just any type of federalism, but a 'double centralist' one defined by a 

national de facto centralised unitary jurisdiction working over the top of, through and 

against six pre-existing ones.  Ironically, Australia was becoming more centralised in 

practice than it would have been under unitary models of the 1890s or 1920s, but this 

was a reality with which Australian political debate was ill-equipped to deal. 

 
The regional surrogate: economic decentralisation 

The history of Australian regional policy, like much in territorial politics, is often 

confused.  At base 'regionalism' was about how the social and economic life of 

Australia should be organised at official spatial scales other than those represented by 

current political jurisdictions, typically the scale between the 'local' and the 'state'.  

However it would long remain unclear when and why regional policy first materialized: 

later policy analysis would describe it as having been "tried once" but not until the 

1970s (Dollery & Marshall 1997: 11; Chapman & Wood 1984: 169, 171); while 

political history would sometimes presume regionalism to be another Labor creation.  

There would be great ongoing confusion about when 'regionalism' described the 

'bottom-up' political expression of everyday Australians as regional communities 

('regionalism' as used here); and when it described 'top-down' regional-level 

administrative programs pursued by governments with or without community support 
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(better known as 'regionalisation': Chapman & Wood 1984: 171-2, 202; Bellamy et al. 

2003). 

All these issues were present in a debate that in fact began much earlier, and remained 

integral to constitutional politics.  As we saw in the last chapter, the regional idea first 

took demonstrable hold in Australia in 1920s efforts to build city-region governments 

(successfully in the creation of Brisbane City Council in 1925, but without success in 

Sydney).  In parallel with its new state promises, the Bruce-Page government had led 

the federal government's first formal forays into regional programs by becoming 

directly involved in road funding, aimed at the local level (Federal Aid Roads Act 

1926).  From the late 1930s the spatial lessons of Depression public works and 

employment programs, the goal of a Keynesian industrial economy and the challenges 

of war and postwar industry organisation all worked to launch state and federal 

government interest in the new discipline of economic geography; or as it translated 

into policy, 'regional planning' (Harris 1948: 16; Chapman & Wood 1984: 171). 

In 1941 regional planning arrived in earnest with the election of the NSW McKell 

Labor government, appointing a Reconstruction Advisory Committee which framed its 

advice around a Regional Boundaries subcommittee led by geographer Macdonald 

Holmes (Commonwealth Department of Post-War Reconstruction 1949: 44; Larcombe 

1961: 84-6).  In 1942 Labor's national Postwar Planning and Reconstruction Committee 

took up the approach.  As prime minister in 1943, Curtin wrote to state premiers 

suggesting a national system of regions for planning Australia's development, citing the 

existing tendency of local governments to form regional associations and triggering a 

premiers' conference in October 1944.  This agreed to produce the first map of an 

Australia divided into regions "for development and decentralisation" (Figure 24; ALP 

1943: 16; Harris 1948: 175ff; Weller & Lloyd 1978: 250). 

Although the first national-regional idea came too late to play a role in the "rambling 

structure" of war bureaucracy (Walker 1947: 348, 362-3), it stepped directly into the 

gap previously occupied by new state and unificationist visions of national 

development.  
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Figure 24.  Australia's regions, Department of Postwar Reconstruction 1949 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Commonwealth Department of Post-War Reconstruction (1949). 

Each region had a specific economic logic, defined by resources and existing or 

potential population sufficient to develop a complete range of tertiary industries, 

beginning with "capacity to support 20,000 workers in primary industries, an industry 

structure which would ultimately lead to a total regional population of 400,000" 

(Commonwealth Department of Post-War Reconstruction 1949; Harris 1978: 136-7).  

When state governments supplied their maps the national total came to 97, with many 

regions clearly not meeting these criteria, but nevertheless adding up to a respectable 

goal of 38 million people. 

Was the new 'regionalism' simply a Labor political creation, perhaps a 'back door' 

methods of reintroducing its failed 1920s unification platform?  The answer, for the 

most part, is no.  Towards the end of this period, prior to finally formally abandoning 

the unification platform, Labor policy would link the two with a promise to establish 

national-regional organisations capable of providing "the basis for county or provincial 

government at a later date" (ALP 1963: 91; Galligan 1995: 102).  Similarly, when the 
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Newcastle Morning Herald pronounced its final scepticism on the idea of a New 

England state, it did so by contrast to what was still widely believed to be ALP policy: 

"Federal Labor outdoes all parties in new Statism; it wants not seven or eight states but 

26, the small subdivisions to be governed with powers delegated by a supreme Federal 

authority" (NMH 28 April 1967: 2).  Such discussion confirmed that many inside and 

outside Labor still hankered back to unification, but highlights that even within Labor, 

the scheme of 97 postwar regions was seen as something different and more achievable 

in the 1940s and 1950s than the 20-30 provinces of the old unification plan.  ALP 

branches who sought reactivation of the unification platform were blankly dismissed 

with the federal executive's assurances that the matter was "already covered", with no 

suggestion they should be looking to regional initiatives instead (e.g. October 1949, 

Weller & Lloyd 1978: 400; Galligan 1995: 100-4).  At the height of anti-communism, 

Labor pragmatists like Calwell were still distancing themselves from the unification 

'bogey', to the point of accepting the false 1920s non-Labor stereotype of unification as 

meaning total centralisation: 

Mention is often made in New States literature to those who want to abolish the 
States, that is to those who are properly called Unificationists.  No party to my 
knowledge has ever advocated the abolition of State Parliaments… .  It seems to me 
a misuse of language no matter how keenly one opposes the idea, to describe support 
for Labor's view that the States should have to legislate in respect of delegated or 
specified powers as meaning the same as Unification (Calwell 1950, quoted Ellis 
1957a: 47; New England New State Movement 1963a: 13; see similarly ALP 1963: 
90; cf Galligan 1995: 105). 

In fact, Labor's unification plan and the Country Party's new state ideas had always 

contemplated the abolition of most states in their present territorial form, and both 

parties knew it.  The debate confirmed that the regional idea, even if consistent with 

many of the old constitutional goals, was something new and different.  The two non-

Labor state governments (Victoria and South Australia) more willingly embraced the 

1943 regional approach, for example, than the Hanlon Labor government in Queensland 

(Harris 1948: 175).  Under the Menzies Coalition, federal and state governments 

continued to work with and towards common regional policy frameworks, particularly 

after the Australian Bureau of Statistics' creation of standard statistical divisions 

(Chapman & Wood 1984: 172, 202).  Even Queensland, contrary to its later reputation, 

caught on to the modern regional planning vogue, establishing 10 or so 'regional 

coordination councils' in 1968 (see State and Regional Planning and Development etc 
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Act 1971, Harris 1978: 7, 183-99).  Consistently with its role within the new Keynesian 

framework of economic planning, the power of the regional idea came from its role in a 

deeper, expert and bureaucratic consensus, seeking and largely succeeding in an escape 

from partisan constitutional politics. 

For all these reasons the regional idea was also fundamentally different to the options 

that had preceded it in national debate.  It was based in a logic that economic 

development could be generated and sustained entirely through centralised public 

agencies.  Decentralisation was now an economic and administrative, not political or 

constitutional process.  'Regional' life as delineated, planned and managed under these 

policies was the territory of expanding bureaucracies, not of the citizenry.  Although the 

distinction would not be realised for decades, this was not an exercise in 'regionalism', 

but 'regionalisation' aimed at "improved organisational rationality, efficiency and 

economy" in administration; "devolution was not a consideration" (Chapman & Wood 

1984: 171-2, 202).  This fact was brought home clearly, early in Commonwealth and 

state decisions about the institutions to be associated with the new approach.  In a 

breakthrough by later standards, it was agreed between 1944 and 1949 that every region 

should have a single jointly recognised federal-state Regional Development Committee 

(RDCs) as its coordination point.  Naturally, state governments insisted that they should 

provide the main communication channel with RDCs, preserving the existing hierarchy 

and minimising these bodies' ability to emerge as yet another territorial threat.  This was 

a request to which Commonwealth officials quickly agreed, notwithstanding their 

supposed original desire to have "direct contact with local people" (Commonwealth 

Department of Post-War Reconstruction 1949: 16-7; Larcombe 1961: 86, 94, 101). 

Even more importantly, it became clear that the RDCs were not to be political bodies at 

all.  Their creation stumbled directly into the fact that demands for political and 

administrative control at the regional level were not new, but already had a colourful 

century-old history.  In NSW, consistently with the response of the Riverina Movement 

to the constitutional debate of 1925-1932, the RDCs provoked a rural campaign for 

'greater local government'.  According to the Tamworth Municipal Council (1944), 

regional development should be "accountable to the common people" rather than left to 

"costly, often inefficient and unrepresentative organisations" appointed by 

Commonwealth and state governments.  The complaint had obvious political 

legitimacy, because NSW in particular had never known any "comprehensive attempt" 
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to apportion the functions of government between central and local authorities (Bland 

1945, quoted Mainerd 1945: 35, 43; Larcombe 1961: 51-62, 84-6; Macintyre 1986: 73, 

77).  This was exactly the type of political territory into which officials had no intention 

of straying, quickly retreating to an insistence that the RDCs were to have only indirect 

political legitimacy, not an executive role nor any ultimate control: 

The question of possible executive powers for these Committees has been raised on 
many occasions.  Planning authorities such as [the Tennessee Valley Authority] in 
the USA do not readily fit with the Australian governmental organisation. … The 
system of fitting Regional Development Committees in with the existing pattern of 
government in an advisory and planning capacity has so far been considered the most 
acceptable method of approaching the Regional Planning problem (Commonwealth 
Department of Post-War Reconstruction 1949: 16-7). 

Debate on both institutional questions – direct federal-regional contact and regional 

political control – would be reopened by Labor's return to office 23 years later.  In the 

meantime, the regional approach was set to become a crucial part of territorial politics, 

despite its specific denial that territory needed a political voice.  Not all economists and 

geographers at the heart of the new expertise necessarily agreed.  For example, 

Macdonald Holmes defined regions as primarily 'bottom-up' rather than 'top-down' 

phenomena: "an areal community of interest" based on "strong regional consciousness"; 

"the local totality of environment, human activity and personal desires and wants" 

(Holmes 1944: 54).  But in general, economic explanations of past development 

patterns tended to be blind to the political and constitutional dramas that had shaped 

Australia's economic structure to date (e.g. Curtis 1954; Allan 1964; Davies 1965), to 

the point where it was now widely, but inaccurately assumed that state capitals and their 

associated jurisdictions had emerged because of their naturalness as economic nodes 

(e.g. Sawer 1969: 41; Rorke 1970: 60; Parker 1978: 1-4; cf Bird 1965; Statham 1989: 

28, 31).  The 'bush' remained in active decline with only 14 percent of Australians living 

in rural areas by 1966 as compared with 21 per cent in 1933 (Bolton 1995: 122), but no 

one any longer asked if lack of regional political autonomy had some role in this 

process.  At an expert level, politics and economics were often presumed to be 

disconnected fields. 

At the same time, the regional approach had a constitutional significance derived from 

the evolving approaches of its federal bureaucratic sponsors even before Keynesian 

economics emerged.  Even by the 1920s the Commonwealth had demonstrated a 
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tendency to use purely economic and administrative approaches to large 

decentralisation projects, in its treatment of the Northern Territory.  In the experiments 

afforded by Page's early regional packages, Commonwealth schemes had pushed new 

resources down to local areas in a manner that somewhat defeated Page's intent, leading 

to strengthened rather than devolved state government control.4  The Commonwealth's 

position on the limited roles of RDCs was not simply a response to state pressure; when 

it came to major regional projects in its direct control, such as the Snowy Mountains 

Scheme, its Snowy Mountains Authority (1949) was also established on a different 

model to the lauded Tennessee Valley Authority, instead using a military-style structure 

managed by "wise administrative decision" (Bolton 1995: 57).  When looking to the 

future, even when national planning did notice past connections between 

decentralisation and political debates like new states, the answer was presumed to be 

ever more powerful central agencies (Drane 1966; Davies 1968).  Despite the 

Commonwealth's cooperative approach, even those with existing state experience 

recognised that the central government was not interested in decentralised methods, as 

opposed to decentralised development as a policy goal: 

Unfortunately there has been very little interest in Australia in the problems of 
decentralised administration, and [in war and postwar planning] there was no 
Commonwealth authority capable of advising the Government on the policy that 
should be followed.  The Commonwealth was, and still is, administratively 
immature; and the prejudices and ambitions of individual officials and ministers are 
more influential than any general doctrine regarding the appropriate roles of central 
and provincial government authorities.  Consequently the tendency has been toward 
centralisation rather than decentralisation ... .  Decentralisation and delegation to 
state authorities have usually come only when circumstances renders any other 
solution administratively impracticable or politically dangerous (Walker 1947: 4-5, 
89; also Bolton 1995: 14; Walker, a Tasmanian economist, was second-in-charge of 
the Commonwealth Department of War Organisation of Industry). 

In fact the federal approach to Depression and postwar reconstruction did not reflect 

'immaturity' as much as deliberate decision.  By the 1940s the Commonwealth was 

well-embarked on the use of regional approaches based on central financial and 

                                                 

4 Page’s Federal Aid Roads Act 1926 was challenged by three states in a decision which confirmed the 
relatively unlimited nature of the Commonwealth’s s.96 granting powers: Victoria v Commonwealth 38 
CLR 399 (Peden et al. 1929: 14; Sawer 1969: 122; McMinn 1979: 176).  However, because the funding 
mechanism remained state grants, the 1923-1926 schemes caused states to remove powers of road 
construction from councils to better let the states meet the grant planning and tendering conditions; in 
NSW the result was the Main Roads Board 1925 (Mainerd 1945: 36-7; Chapman & Wood 1984: 11, 31). 
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administrative measures without political devolution.  Indeed, the states should have 

recognised this approach because it was the one they themselves had pioneered.  The 

new regional policies may have been deliberately intended to escape the political and 

constitutional implications of territory; but this did not mean they did not reflect an 

existing and evolving territorial constitutional tradition. 

 
Cooperative federalism as 'cooperative centralism' 

The constitutional importance of the new regional approach was signalled by its 

similarity to the way state governments had long responded to the economic and 

political problems of their own jurisdictions without giving up central control.  The fall 

of the decentralised territorial traditions now meant Australia's third tradition was again 

prevailing: the de facto centralised approach to constitutional design originally reflected 

in the six unitary jurisdictions of the colonies, but since also confirmed as an approach 

to federal union.  In the 1890s the natural preference of most colonial legislators had 

been to replicate their own institutions at national level, in a manner that simply 

consolidated the territorial status quo.  Decentralist federalism and the language of 

unification had been indulged in the Constitution and constitution-making process 

respectively, primarily because in different ways they were both politically unavoidable.  

Since the 1920s first unification and then decentralist federalism had been technically 

and politically marginalised.  Whatever the Constitution's popularly perceived promises, 

the natural territorial default was now the limited/classic federal union that Sydney 

legislators had endorsed as early as the 1850s, and remaining legislatures in the 1890s. 

In practice the evolution of Australia's third constitutional tradition had been shaped by 

three major developments in the position of the Commonwealth, prior to the arrival of 

the Depression, Keynesian economics and regional planning.  From these can also be 

traced its basic territorial content.  First, the outcome of the constitutional design 

negotiations in the 1890s had been only a minority view that the Commonwealth should 

have power to drive the nation's economic development.  Nevertheless, from 1901 the 

federal parliament had entered the field of economic issues as politics suited, apparently 

in line with public expectations.  Its legal capacity to do shifted significantly in 1920, 

when the retirement of Griffith and death of Barton allowed Isaac Isaacs and H. B. 

Higgins to establish, in the High Court, the principle of constitutional interpretation 

they had failed to carry in the 1897-1898 Federation Convention (Engineers' case 
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1920).  Their principle was that the Commonwealth's powers should be considered 

unlimited in its own constitutional spheres, not 'read down' in light of expectations that 

state governments (as opposed to the Australian people) might have carried into 

Federation.  The scope for the Commonwealth to expand into 'decentralisation' was 

broadened, as demonstrated by the successful federal defence of Page's road funding 

Act. 

The second major development, aided significantly by the legal shift, was the 

pioneering of 'cooperative federalism'.  Popular complaints about early federal 

experience to the 1920s revolved not simply around apparently limited federal power, 

but problems of intergovernmental duplication and conflict derived from the unrealistic 

1890s belief that federalism would automatically operate in a 'coordinate' fashion.  In 

1929 the Peden Royal Commission's non-Labor majority identified a more actively 

'cooperative' approach to federalism as an alternative response to systemic problems 

(Peden et al. 1929: 177-96, 241).  In fact this was already theory following practice, 

because since 1923 Page had pursued negotiated solutions to federalism's apparent woes 

using a mixture of leadership, diplomacy and increasing financial and legal power.  The 

most prominent success, through cooperation and coercion, was the 1927 Financial 

Agreement itself, embedded in the Constitution in 1928.  Upon reelection in 1932, Page 

constructed an extensive system of national ministerial councils, and institutionalised 

what had previously been temporary inquiries into state financial complaints as the 

Commonwealth Grants Commission (Bland 1935; Sawer 1969: 70-5; McMinn 1979: 

173-94; Ward 1985: 72-3, 156-7; Macintyre 1986: 79-82, 226, 235, 300).  Labor's 

approaches to national wartime organisation and regional planning in the 1940s 

borrowed directly from this new approach. 

Both these first two developments dictated that what had once been a minority view of 

the Commonwealth's prospective role, in a limited/classic federal union, emerged from 

the late 1930s as the basic territorial philosophy of Australian federalism.  Page had 

already laid the groundwork for powerful centralised agencies such as the Snowy 

Mountains Authority, with his 1920s establishment of the national Development and 

Migration Commission, and conversion of the Commonwealth Scientific and Industrial 

Research 'Committee' into a soon-massive 'Organisation' (CSIRO).  Consistently with 

those developments, even Page's early cooperative federalism had been based not on 

devolving, but establishing national uniformity in the deployment of government power.  
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The redistribution of power under Page's approach was unidirectional, as demonstrated 

by the repudiation crisis, showing the Financial Agreement's Loan Council to not only 

have a Commonwealth upper hand in voting rights, but unexpected legal enforceability 

(Bailey 1939: 9; Partridge 1955: 364; Ward 1985: 156).  Little about the 1930s 

ministerial councils was concerned with maximising state diversity; rather, their first 

principle was uniform national policy.  Australian cooperative federalism was actually 

'cooperative centralism', by the late 1930s already on the road to achieving a high level 

of centralised Commonwealth power. 

The third development indicating Australian federalism's spatial trend, was that 

notwithstanding its increasing power, the Commonwealth did not cease to expand its 

constitutional power nor ever devolve any back.  As noted, the late 1930s saw Lyons, 

Page and Menzies attempt further referenda aimed at legislative extension.  Labor did 

the same, seeking multiple extensions in 1944, three in 1946 (with one, social services, 

succeeding), and a final one in 1948 (Crisp 1978: 253-6; McMinn 1979: 184-5; Bolton 

1995: 41-2).  However, just as the Coalition's attempts had continued after other major 

de facto accruals of power, so too Labor had already successfully taken control over the 

bulk of Australian revenue collection through the establishment of national income tax 

(Uniform Tax Case No 1 1942).  Labor's Depression experience, the failed 1940s 

referenda and inability to unseat Menzies left the party ingrained with ideas that 

federalism was deliberately stacked against it (e.g. Evatt 1942 in Nairn 1973: 178; 

Whitlam 1957 in Galligan 1995: 91); but in reality Labor was reconciled with 

federalism, and its complaints primarily rhetorical (McMinn 1979: 195).  The cycle 

stabilised when Menzies ceased seeking formal extensions, but arguably because in 

practice, there was little left for which to ask.  Following earlier Coalitions' path, no 

Menzies government gave power back, instead simply using state protests as triggers 

for welding an ever more unified financial system (Uniform Tax Case No 2 1957; 

Sawer 1969: 77).  Coalition governments continued to cry 'states rights' against Labor, 

but like their opponents', this "article of faith" was by no means a principle of action 

(McMinn 1979: 177-90, 195; Sawer 1969: 147; Bolton 1995: 28, 77). 

The result of all three developments was that Australia was consolidating its structure 

not as just any type of federalism but a particular 'double centralist' one.  Its territorial 

structure was defined by a national de facto centralised unitary jurisdiction working 

over the top of, through and against six pre-existing ones.  Political conservatives might 
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talk about federalism as inherently decentralised by comparison with a unitary system, 

but for over a century Australian constitutionalism had had no practical experience of 

what structural decentralisation meant.  Instead, state governments' own territorial 

history emphasised that a robust society need not rely on political devolution as much as 

strong central government building its own financial, legal and administrative power.  

There was no doubt Australia would remain a technical federation, because as legal 

entities the states were going to survive, with no theoretical reason why it should be 

otherwise (Partridge 1955: 393; Sawer 1969: 64, 135, 147, 181; Schwartz 1974: 2).  

Even if centralised Keynesian planning had been theoretically inconsistent with most 

versions of federalism, it was not inconsistent with the Australian one.  Indeed, 

according to the economist S. J. Butlin, Australia was already an "effective unification 

within a nominal federalism" (1954, quoted McMinn 1979: 169). 

In constitutional theory, Australia's evolution defied the false dichotomy of the 'federal-

unitary' divide operating in political rhetoric because this third tradition clearly 

straddled both.  Sovereign on almost any matter in which it elected to become involved, 

the Commonwealth was emerging as a strong unitary nation-state overlaid on a multi-

jurisdictional colonial past.  In fact if there was a dominant theoretical strain, it was not 

federalism's divided sovereignty but the principle that the nation's democratic 

legitimacy outweighed that of the ex-colonies.  On a bipartisan basis unitary values 

continued to run high.  Long before Keynes, Page's view of subnational governments 

had been based on functional effectiveness rather than political sovereignty; it was the 

job of national government "to plan… initiate and inspire" and the job of states or 

provinces to simply carry out the agreed "spadework" of that plan (Page 1923).  Just as 

Robert Garran never challenged the legitimacy of unitary principle, his successor as 

Commonwealth solicitor-general, Kenneth Bailey (1939: 8) defined Australia's ideal 

system of government as "unitary but decentralised" even if this "constitutional 

perfectionism" was unattainable.  Like Butlin, Bailey recognised the unificationist 

thrust of uniform taxation as dictating "that the States should eventually move, with a 

simplified political structure, into the position primarily of administrative agencies, the 

main lines of policy in all major matters being nationally determined" (quoted McMinn 

1979: 182-3).  Geoffrey Sawer noted the deep unitary character of Australian federalism 

in its political habit of treating policy issues as national "merely because they are 

common to many regions", with all sides of politics happy for the Commonwealth to 



 226

exclude or override the states irrespective of specific need to take charge (Sawer 1969: 

129). 

For Australian territorial theory, double centralism had two final implications.  First, 

while it proved the lie that federal systems always provided a less centralised territorial 

structure than unitary ones, this was not a lie that anyone was prepared to confront in 

constitutional debate.  In fact, the de facto unification being achieved under double 

centralism threatened to approximate not the 'real' option of unification as previously 

advanced in Australian history (decentralised), but the stereotype institutionalised 

between 1925 and 1932 by the non-Labor parties' demonisation of unification as total 

centralisation.  Under double centralism the Commonwealth was now treating state 

governments much as state governments had always treated their own local bodies – not 

as possessing popular democratic legitimacy but as subservient tools in the project of 

national (as opposed to colonial) development.  With the demise of decentralist 

federalism, all federal theory seemed to be weakening in Australia. 

Second therefore, double centralist federalism tended to suggest that having fallen out 

of constitutional debate, there was no particular reason why concepts of political 

decentralisation should return.  The Commonwealth was no longer restrained from 

reaching into any of the territorial political issues previously presumed to be the 

province of the states, and appeared intent on doing it as the states had done – by 

driving economic development policies from the top, without alternative political 

structures.  Australian regionalism appeared alive and well, but its reflection in the 

institutions of government appeared to be consigned to a very weak regional policy 

surrogate.  Australia's third de facto centralised territorial tradition was once again 

dominant, sailing almost deliberately blind to the broader range of regional political 

expectations and options raised by previous constitutional debate. 

 

 

7.4.  Conclusions 

The demise of the new states tradition left Australian constitutionalism without any 

coherent strategy of political decentralisation.  Much as unification had lost its 

decentralist components in any institutional sense, under the false 'federal-unitary' 

divide established in the Depression, so too the decentralist federalism revived by the 
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Constitution and persistent through most of Australian history now ceased to be 

recognised.  Instead the Depression stereotype of unification as total centralisation had 

largely came to pass in a de facto sense, as all roads of federal development led in the 

direction of policy, administrative and fiscal centralisation. 

These results owed much to the new Keynesian economics, and the effect on politics of 

the pervasive modernism affecting industrial societies in general, but they also owed 

much to Australian 'homegrown' approaches in political and constitutional theory.  The 

'double centralist' replication of the states' de facto centralised unitary structures as a 

national structure had been explicitly raised as a scenario in the 1890s, and it was 

almost inevitable that this approach to federalism would emerge if only by default, as 

both veins of decentralist theory declined.  Contrary to assumptions that it reflected 

solely a Labor or progressive approach, double centralism had been pioneered by non-

Labor governments in the 1920s and its postwar rise reflected the conservative 

constitutional tradition running across party lines, just as it straddled the stereotypical 

'federal-unitary' divide.  Double centralism was born not primarily, nor even 

significantly of modern social or economic ideology, but rather a constitutional tradition 

dating back through unresolved territorial debates now over a century old. 

The Anglo-Australian history of territorial politics now suggested a broad pattern.  In 

the 19th century, ideas of territorial change had originally shown around 40 years of 

official dynamism (1820s-1850s), followed by 30 years of centralist stagnation (1860s-

1880s), followed by another 40 years of dynamism (1890s-1920s), followed since the 

Depression by relative stagnation again.  However, by the end of the 1960s, this new 

period of stagnation had extended over four decades.  Australian ideas of territory 

remained rhetorically locked in a phoney war between federal principles as presumably 

less centralised than unitary ones, while in practice the national political structure 

became more centralised, and decentralised ideas in either federal or unitary traditions 

were forgotten and disregarded.  Political and economic concepts of decentralisation 

were now being treated as entirely separate in Australian public policy debate, with 

constitutional debate falling completely silent on whether territory any longer had any 

major political role to play.  As long as most Australians were happy with these 

conditions, the fact that both of their decentralist territorial traditions had fallen out of 

constitutional debate was perhaps of little consequence.  However, just as the rise of 

strong centralised state governments in the late 19th centuries had failed to still demands 
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for a different approach, so to in the late 20th century there was no positive sign that 

Australia's territorial structure finally reflected a popular consensus, or that no political 

case remained for considering whether it should still be unfrozen.  Territory may have 

fallen out of constitutional discourse, but this did not mean it had gone away. 
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Chapter Eight 

Think globally, struggle locally: the return of regionalism 1970s-2003 

 

 

I find when I go around Australia that when it comes to government, the 
sentiment of the community is increasingly a sentiment that has two components 
to it… both nationalistic and also a spirit of local identity. … [If Australia was 
starting over it would not have the same government structure], but we're not 
starting Australia all over again so that is an empty theoretical exercise. 

Prime Minister John Howard 

I don't think there is much point mulling over what the structure of government 
should be – we've got the structure of government.  What we have to do is make it 
work better. 

Opposition leader Simon Crean 

Addresses to National Assembly of Local Government, Alice Springs, 2002 
(quoted Hassan 2002). 

 

8.1.  Introduction 

By the 1970s, after 150 years of European civilian government, Australia's territorial 

structure looked remarkably stable but in reality had been subject to uninterrupted 

political contest informed by a diversity of political traditions.  Contrary to its 

superficial stability Australian federalism did not reflect a final reconciliation of 

territorial expectations but a series of historical defaults.  Were it not for technical flaws 

in the drafting of the 1901 Constitution, decentralist federalism could have been 

expected to prevail early in national life, probably doubling the number of states.  Were 

it not for Australian politics' adoption of a false 'federal-unitary' dichotomy at the onset 

of the Depression, the combination of decentralised traditions would likely have 

delivered territorial change. 

Now Australian 'double centralist' federalism faced its own challenges.  Even its base 

tradition, the de facto centralised colonial constitutions of the 1850s, had been formed 

through an artificially narrow reading of British unitary precedent.  Although its modern 
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form combined unitary and federal approaches, the marriage was uneasy and largely 

undeclared, recognised in economics but not political or constitutional discourse.  Most 

importantly, double centralism's territorial approach relied on its ability to deliver 

regional development as opposed to political decentralisation, heavily dependent on the 

Commonwealth's administrative strength at the helm of a strong, modern nation-state.  

This chapter reviews how from the 1970s to the 1990s these conditions came unstuck. 

The first part of the chapter examines the state of all three territorial traditions in this 

period: double centralism, decentralist federalism and decentralised unitary principles.  

It finds all three in relative turmoil as a result of resurging notions of Australian 

regionalism, provoked by changing economic circumstances, global change and 

substantively new territorial politics.  Contrary to the illusion of a 'settled' constitutional 

structure, we discover constitutional debates over territory that defy orthodox political 

stereotypes and suggest a continuing state of flux in public attitudes. 

The second part reviews how the constitutional discourse of political practitioners and 

scholars failed to keep up with territory's reemergence.  In a period of intensive 

constitutional deliberation, territory remained marginalised in formal discussion 

notwithstanding clear signs of public priority.  Apparently unaware of the historical 

breadth and depth of its own debates, Australia's emerging hegemony of academic 

constitutionalism failed to recognise the uniqueness of Australian territorial experience 

and worked in support of a well-established political capacity to avoid rather than 

address exactly these kinds of constitutional issues.  Formal discourse preserved a gulf 

between rhetorical constitutional theory and the political realities of Australian territory 

that only a much wider public debate seemed likely to resolve. 

 

8.2.  Australian territorial theory: the state of the traditions 

From the 1940s to the 1960s the decentralist components crucial to the vitality of both 

unification and the new state tradition had withered into a common field of regional 

economic planning.  The six states remained fundamental to constitutional structure in 

law and political practice, but under double centralism federal and state efforts to 

deliver outcomes at a regional level were hampered by the need to avoid stirring up 

issues of political agency or autonomy.  As long as economic outcomes continued to 
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flow, and the administrative capacity and political legitimacy of centralised government 

remained unchallenged, then whatever its idiosyncrasies Australia's "moderately 

incompetent affluent federalism" could be defended against notional alternatives (Sawer 

1969: 187).  In 1973 however, almost every assumption underpinning the role of 

postwar centralised governments began to change.  When the first major international 

postwar recession ushered in a long, troubled period of economic, social and political 

restructuring across the Western world, it brought with it a "sea-change in cultural as 

well as in political-economic practices" (Harvey 1989: 121-73).  In Australian 

constitutionalism the dominant shifts would come to be associated with globalisation: 

rapid global technological, economic and political integration, posing particular 

challenges for the traditional autonomy of nation-states (Sampford and Round 2001: 2, 

11).  North American and European attention also focused rapidly on resurgences in 

subnational regionalism as "a form of defense, on the part of those with the greatest 

stake" against the new hypermobility of capital (Markusen 1987: 239; Andersson et al. 

1997).  In many countries globalisation was recognised as provoking significant 

redistribution of national power not only to supranational dimensions but to local ones: 

a process of "glocalisation" (Courchene 1995; British Council 1998) putting "double 

pressure" on national governments (Dahrendorf 2000: 311-2; Alesina & Wacziarg 2000: 

170; Keating 1995; 1998). 

Australia quickly felt its own multiple 'glocalisation' pressures, though as we will see, 

their scope would go largely unrecognised in a political discourse which had only so 

recently succeeded in marginalising its troublesome territorial traditions.  While the 

double centralist foundations of Australian federalism remained in place at the dawn of 

the 21st century, they were seriously rocked and showed increasing signs of weakness.  

Decentralist federalism (the new state idea) remained politically marginal but by no 

means dead; rather its potential appeared to be on the verge of being rediscovered by 

attempts to retheorise Australian federal theory through imported literature.  Most 

significantly, despite the state of orthodox scholarship, decentralised unitary principles 

began to reemerge in a manner that directly challenged the 50 year-old false dichotomy 

of the 'federal-unitary' divide; and new territorial politics appeared similarly challenging 

double centralist assumptions.  Let us examine each in turn. 
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The Whitlam legacy: double centralism and regional policy 

Far from settling, Australian territorial politics in the 1970s showed a volatility not seen 

since the Depression.  The federal reelection of Labor under Gough Whitlam in 1972 

brought a new combination of double centralist and decentralised unitary measures, 

with spectacularly inopportune timing given the turn of global economic events.  

Labor's unitary measures based on direct Commonwealth funding and proposed 

constitutional recognition of local government will be dealt with below.  Its double 

centralist extensions revolved around other national-regional policies of which the two 

most famous were a program for select regional 'growth centres' facilitated by Regional 

Development Corporations; and the social welfare-oriented Australia Assistance Plan 

administered through 36 pilot Regional Councils for Social Development (RCSDs) 

(Graycar & Davis 1978; Chapman & Wood 1984: 103-4).  While Whitlam pursued each 

program using the same cooperative federal model used since the 1930s, three things 

had changed.  First, he revisited the understanding reached by Labor governments in 

1943-1949, and did not use state governments as the primary communication and 

funding link for the new regional bodies, instead appointing and funding them direct.  In 

the case of the RCSDs this produced bodies of uncertain legal basis, proclaimed as 

federal government 'agents' so as to receive direct payments "for the purposes of the 

Commonwealth" under the Constitution's section 81 appropriations power.1

Second, Whitlam enhanced the extent to which state governments were already likely to 

assess these dealings as a constitutional threat, through his own rhetoric.  Although fully 

consistent with double centralism, Whitlam proclaimed his 'new federalism' in terms 

that smacked of constitutional change: 

[W]e will not return power to the people simply by concentrating assistance on the 
existing States with their irrelevant State boundaries.  The new federalism will rest 
on a national framework for the establishment of investment priorities and a regional 
framework for participation in all those decisions which most directly determine the 
quality of our lives (Whitlam 1971: 17; 1985: 714). 

Third, as the international economic tide turned, state governments (four including 

NSW and Victoria were non-Labor) turned on an unusually exposed national 

                                                 

1 AAP case (1975-76); see Chapman (1984: 104-106).  The previous benchmark for the reach of s. 81 
was Attorney-General (Victoria) v Commonwealth (1945) 71 CLR 237; see Sawer (1969: 120). 
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administration and reasserted state political power in a manner not seen for decades.  

For example, the Queensland Bjelke-Petersen government's use of the Constitution's 

section 15 to remove Whitlam's Senate majority was instrumental in the chain of events 

that saw Labor dismissed in the constitutional crisis of 1975. 

Whitlam's constitutional rhetoric bore little relation to the substance of his proposals, 

though legend would long hold to the contrary.  He presented regional policy much as 

many Australians wanted to hear, promising political decentralisation of the kind still 

nominally present in the Labor platform until the late 1960s; expectations remained that 

the 1970s reforms were "a device to install the first stage of a regional government" 

(Chapman & Wood 1984: 33-4).  This was not to be.  As one architect later described, 

at best the policies simply "drew attention to the anachronism of state boundaries, and 

asked whether we might not produce a more rational regional definition" (Troy 1993: 

164).  Despite ongoing defence of their participatory intent and community orientation 

(e.g. Whitlam 1975), Labor's regional programs promised 'top-down' decentralised 

economic and social outcomes, but not institutions with long-term political legitimacy.  

In cross-border cases like the Albury-Wodonga Growth Centre, nor did the addition of 

three (one federal and two state) development corporations to the existing matrix of five 

governments (one federal, two state, two local) represent an institutional simplification 

(Lange 1975; cf Harris 1978: 136-7).  Sawer described the frameworks as "quite 

incapable" of supplanting state or local government or producing a "stable new 

element" in constitutional structure (Sawer 1976: 325-6; Groenewegen 1979: 60).  

Some lamented the lack of the political decentralisation embodied in "regional 

programmes" when what was needed was "elected general purpose authorities in the 

region" (Power & Wettenhall 1976; Chapman & Wood 1984: 173). 

The consequence of the 1970s regional policy turmoil was that for almost two decades, 

Australian federalism became not less but more centralised.  Whitlam's approach had 

preserved the divorce between the policy and political dimensions of decentralisation, 

no different to the previous bipartisan approaches; three months prior to Whitlam's 

election, the federal Coalition had even passed its own National Urban and Regional 

Development Authority Act (Harris & Dixon 1978: 46; for Queensland, see also Harris 

1978: 7, 183-99; QPD 1978: 2156-9).  The fundamental problem was that the previous 

bipartisan consensus around Keynesian economic policy was over, giving way to a 

political and policy 'free for all' based around deregulation.  Labor's proposed 1970s 



 234

update of regional planning remained based firmly in the centralised welfare state 

model, copied largely from the strategies used by central "modernizing technocrats" in 

the 1960s to bypass local "political notables" and "field bureaucracies" in Britain, 

Germany and France (see Keating 1998: 48-51).  Regional planning continued to be 

defined as "public planning", based on European literature oriented not to stimulation of 

spontaneous economic forces but to their "limit and control" (Harris & Dixon 1978: 1; 

cf Sharman 1992: 8-11).  The theoretical inadequacy of 'regionalisation' was also 

demonstrated by its continued conflation in expert language with 'regionalism', as if 

reflecting a "political movement" (e.g. Harris 1978: 136-7).  In NSW decentralisation 

was described as a notion to which governments must pay "lip service" but without any 

real expectation of changing inherited distributions of economic activity, population or 

services (Parker 1978: 4-5).  Perhaps reflecting a continuing political tradition, the 1988 

NSW Greiner Coalition government decided to stop pretending and retreated to an 

economic program with no 'regional' dimension at all (Murphy & Roman 1989: 263).  

Nationally in the 1980s, "revival in community involvement in regional issues" was 

only occasionally noted as a factor in economic policy (e.g. Carter 1983: 326). 

As community pressure mounted for government assistance against globalised 

competition and industry restructuring, regional policy was eventually recycled.  New 

measures were declared necessary to "empower and involve the community at the 

regional level to expedite… quality development in Regional Australia" (Bundy 1994: 

4).  Beginning in 1994 with the Keating Working Nation program, the decentralisation 

nevertheless recommenced without any substantive new approach to 'empowerment' of 

regional communities and as if unaware that before Whitlam there had ever been any 

regional policy at all (e.g. Dollery & Marshall 1997: 11).  Apparently unwittingly, the 

creation of 46 Regional Development Organisations (RDOs) (Figure 26) and Area 

Consultative Councils copied the 1940s policy approach, charging these advisory 

bodies to develop job-creating industries in response to intensifying world competition 

as  
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Figure 26.  Regional Development Organisations 1990s 

Source: Garlick (1997). 
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opposed to world war (Kelty 1993; Garlick 1997).  The national threat was now that of 

"being 'left behind' in the global economic environment" rather than invasion; but 

appearances of "a greater devolution of power" to the regional level continued to be 

deceptive: 

The reality can be somewhat misleading, since the regions are defined primarily as 
organisational and operating rather than traditional administrative [political] units 
(Roberts et al. 1996: 448). 

The continuing separation of political and economic objectives was again not peculiar 

to Labor governments.  It reflected a continuing expert and academic consensus that 

political and constitutional structure were simply not relevant to regional development.  

From 1996 the Howard Coalition government did nothing to shift this paradigm, relying 

heavily on the Keating government's Area Consultative Councils from 1999 but 

generally letting the language of 'regionalism' slide back into a euphemism for urban-

rural divide, "rural and regional Australia" becoming increasingly synonymous with 

non-metropolitan areas (e.g. Anderson & McDonald 1999; see Pritchard & McManus 

2000: ix; Commonwealth 2001; Harris 2001: 22-23).  Most Australians, being 

metropolitan residents, were no longer targets of any regional policy. 

The recycling of regional policies did not mean that no economic progress was made, 

nor valuable political lessons learned (Beer 2000).  However, even after the rise of 

substantial rural discontent in the late 1990s, with a Coalition government in power, 

regional policy remained dominated by expert-based planning, divorced from the self-

determination and self-reliance on which regional viability might depend and the 

existing political history of regional governance options (e.g. Lansdown 1977; Vipond 

1977; Gibson & Hodgkinson 1979; Pope 1985; Bulbeck 1987; Dollery & Marshall 

1997: 11-2).  Far from remembering the political dimensions of decentralisation, 

Australian governments continued to react to the changing global landscape with a new 

public management based on contraction and de facto "recentralisation" (Gerritsen 

2000).  Despite coming under increasing political pressure, regional policy deterioriated 

into a field of recycled rhetoric lacking in constitutional or political components. 
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Decentralist federalism: the revival commences 

The volatile politics of the 1970s also provided a dramatic reminder that Australia's 

federation was more than simply 'nominal': its subnational states had continuing 

national political vitality.  A growing Australian political science literature borrowed 

from international analysis to reinject federalism with an 'in principle' legitimacy it had 

lacked for decades.  North American scholars had argued for some time that 

federalism's divided sovereignty was not only permanent but had modern political and 

economic advantages, and proceeded to describe a "resurgence of the states" through 

the 1970s-1990s (see Saunders 1998: 10); Schwartz 1974: 2; Gibbins 1982: 1).  The 

shift to more fractious styles of politics was seen as entailing a "world-wide revival of 

the intellectual respectability of decentralism, diversity and separatism", forces federal 

institutions were uniquely equipped to manage (Hodgins & Wright 1978: 295).  As 

patterns of 'glocalisation' became evident, so too globalisation was seen as reinforcing 

the validity of "federalistic" structures (Ionescu 1991: 347; Watts 1996: 5). 

Australian expert analysis was quick to use this international discussion to interpret the 

renewed assertiveness of existing state governments (Holmes & Sharman 1977; 

Sharman 1992).  In parallel, community interest in new states refused to die despite the 

finality with which the Coalition parties had sought to dismiss it in the 1960s.  

Manifestations of independence in 'new state' regions drew on the same economic 

concerns and political fractiousness supporting federalism's 'in principle' revival, and 

maintained the lonely argument that decentralisation had not traditionally been limited 

to economic and social engineering but also carried political dimensions.  In August 

1982 a north Queensland Self-Government League was reestablished, led by its 1950s 

champion Frank Rossiter, suggesting statehood by the 1988 Bicentennial (Fitzgerald 

1984: 291).  In March 1995, Townsville Labor mayor Tony Mooney reignited the issue, 

as did speeches by the historian Geoffrey Blainey in conjunction with the centenary of 

Australian federation in 2000 and 2001 (Madigan 1995; Petersen 1995; Townsville 

Bulletin 1995; Haslem & Robbins 2000; Spann 2001).  Conspicuously, after decades of 

silence these discussions also came to include 'maverick' National Party figures such as 

Deanne Kelly and Bob Katter. 

In New England, where two-thirds of electors had formally voted for a new state in 

1967, the survival of a strong federalist political regionalism was undeniable.  While 
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Ellis died in 1982 (Belshaw 1982), the 1967 campaign secretary and 1968 new state 

candidate Garry Nehl went on to become a National federal member of parliament.  At 

Tamworth radio station 2TM, Ellis' son Max helped found a country music festival 

which grew to a national icon, an event which he saw three decades later as continuing 

proof of "a very powerful self-belief in people up here that they can run their own 

affairs" (see Nason 2001).  New England's 150-year political heritage was permanently 

embedded in regional culture.  Most significantly, having been abandoned by the 

National Party, the region swung to returning independent state and federal members 

like Tony Windsor through the 1990s.  As in north Queensland however, National Party 

figures again began openly returning to new state advocacy, even producing the first 

national 'new state' map for 70 years (Figure 26; Gregory 2003). 

Figure 26.  A United States of Australia, Bryan Pape 2003 

Source: Bryan Pape, Faculty of Law, University of New England; Chairman, New England Federal 
Electorate Council, National Party of Australia (see Gregory 2003). 
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Despite the 'in principle' revival of federalism for its decentralist values, the Australian 

new state concept nevertheless also showed it was living in vastly different times.  The 

dramatic demonstration came in the issue of statehood for the Northern Territory.  Had 

the theory of federalism's restored decentralist values been clear or accurate anywhere 

in Australian debate, this should have been where.  The Territory had never really left 

its slow march as a legacy of the original federal blueprint, evolving as an 'embryo 

state'.  Under Labor governments in 1947 and 1975 it was finally granted a part-

representative legislative council and then unicameral self-government (Nicholas 

1952b: 93; Ward 1963b; Whitlam 1985: 676).  The 1980s and 1990s brought an 

extended debate on admission into statehood (Heatley 1979: 185ff; Loveday & McNab 

1988) which came to fruition with a referendum sponsored by territory and federal 

Coalition governments in October 1998.  Given no actual territorial change was 

involved but rather an upgrade in federal status, for the first time in Australia there was 

no technical or federal political objection to the creation of a new state. 

The Territory's statehood debate nevertheless collapsed, at least temporarily, with a bare 

majority of 51% of electors voting 'no' to the opportunity.  The two main reasons 

highlight the superficiality of federalism's supposed 'revival' as a decentralist formula.  

First, already behaving like the state government it wanted to be, the Territory 

government breached expectations about deliberative process and presented a 'take it or 

leave it' draft state constitution with contested popular legitimacy.  Second, the 

Combined Aboriginal Nations of Central Australia (CANCA) endorsed the 'no' 

campaign both for these reasons and because the legal basis of the Territory's 

Aboriginal land rights system would have passed unguarded from federal to state 

control (CANCA 1998; Carment 1999).  Ironically it was this system that had enabled 

the statehood question to revive, because for the previous 40 years the problem of 

'native' policy had represented a silent barrier to Territory autonomy.  As in Canada the 

recognition of Aboriginal rights in the 1970s disrupted "the once accepted view" that 

federal lands "would someday be passed down to the territories upon achievement of 

province or statehood" (Hodgins et al. 1989b: 459; Loveday et al. 1989: 447), the whole 

point of the CANCA argument in 1998, but it had also brought the issue out of the 

closet.  As we will see further, both issues – popular democratic assertiveness and 

indigenous regionalism – were new territorial issues to which an outdated 

fundamentally conservative concept of federal statehood was simply not adapting. 
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The failure of the Northern Territory referendum also highlighted three deeper lessons, 

confirming that if federalism was indeed experiencing a decentralist revival, this was 

embryonic in political and constitutional scholarship and in practice stood on 

inhospitable ground.  First, the mainstream debate on Territory statehood was 

disconnected from its own constitutional history.  Farcically, recollections of Federation 

were at first so dim that there was substantial official debate about whether the 

Constitution even permitted the Territory's admission (Heatley 1979: 186).  Although 

state Coalition governments showed renewed political vitality in the 1970s and were 

presumed from their rhetoric to be the champions of federalism's renewal, the Western 

Australian, Queensland and NSW governments all opposed the Territory gaining 

limited Senate representation (Territories Representation Case 1975).  Dominant federal 

culture appeared to display a lack of empathy with the idea of political recognition of 

even the Territory as a federal 'region', let alone others. 

Second, the debate revealed it was no longer clear what federal statehood had to offer.  

Even with the upgrade the Territory would have continued to be known as the 'State of 

Northern Territory', send only two senators to federal parliament and retain similar 

fiscal arrangements.  The basic agreed value of being a 'state' as opposed to a mere 

'territory' was in doubt even when no territorial change was required.  Again, the gap in 

Australian federal theory had been evident since the 1970s, when the "constitutionally 

unusual" prospect of permanently-preserved Territory status was identified as a likely 

option, thus allowing political parties to use statehood as "simply a political decision" 

free of readiness, viability or the "traditional nexus between economic development and 

constitutional progress" (Heatley 1979: 184-6).  Even one of the more enthusiastic 

supporters of federalism's supposed decentralist revival, noting the value of diversity 

and flexibility in federal territorial governing structures, could not overlook the lack of 

coherency in their contemporary purpose (Fletcher 1992). 

The third lesson of the outcome was that the Territory was now fixed in splendid 

constitutional isolation.  Why was this not a debate that involved other regions of 

Australia?  If the Territory's 194,000 residents were entitled to statehood, why not north 

and central Queensland (415,000 and 305,000 people respectively) (Wiltshire 1991; 

Blainey 2001)?  Comparative examination of the territorial north even finally offered to 

stumble on the technical reasons why such questions had never been answered as 

intended by Chapter VI of the Constitution, noting that Australian and North American 
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political boundaries had "evolved in a somewhat reverse order" (Loveday et al. 1989: 

413).  Any such lessons were likely to remain lost, with the new state idea still lying so 

far outside the constitutional context. 

In Australian politics there was indeed a 'new federalism' operating in the 1970s to 

1990s, but it was the same 'new federalism' that had operated in the 1920s to 1940s.  It 

entailed recognition of federalism's decentralist value only to the extent that national 

governments were again forced to recognise the political role of their state counterparts, 

and negotiate with them on national programs, after a period in which national 

governments had been more used to ignoring or forcibly overriding them or taking them 

for granted.  A range of comparisons briefly demonstrate the parallels.  Like Page's 

cooperative federalism of the 1930s, and using identical institutions, the Hawke-

Greiner-Keating cooperative federalism of the 1990s achieved a medium-term 

intergovernmental rapprochement based on practical, economically-focussed 

subconstitutional reform (Carroll & Painter 1995; Galligan 1995: 195-203, 213; Painter 

1998).  Also like its predecessors, 'new' federalism did not devolve political power 

outwards but recentralised it into intergovernmental negotiating fora whose results were 

not necessarily publicly understood or welcomed, having been formed beyond the 

normal "scrutiny of parliaments, political parties, and public debate" (Scharpf 2000: 

115; Chapman & Wood 1984: 181-2; Saunders 1989; Mason 2001). 

Similarly and crucially for concepts of restored decentralism or territorial devolution, 

the new federalism matched the previous goals of achieving greater national uniformity, 

political cohesion and consolidation as shown by the illusory nature of its commitment 

to 'subsidiarity'.  This economic principle, introduced as we saw in the new state 

thinking of Colin Clark (1952) was restored in the 1980s and 1990s to the centre of 

generalised notions of federalism's economic and political legitimacy (Grewal et al. 

1981; Bermann 1994; Watts 1996; Oates 1999).  In 1991 'subsidiarity' was endorsed by 

all Australian states and territories as the second of four core principles for collaborative 

intergovernmental reform: 

Responsibilities for regulation and allocation of public goods and services should be 
devolved to the maximum extent possible consistent with the national interest, so 
that government is accessible and accountable to those affected by its decisions 
(Premiers and Chief Ministers 1991, quoted Galligan 1995: 205; see also Wilkins 
1995). 
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Also usually recognised as promoting devolution to 'the lowest appropriate level of 

government', the principle was never operationalised even between federal and state 

spheres (see Wanna et al. 2000: 247-9) let alone other spatial scales.  The general thrust 

was to economic deregulation further strengthening the role of national coordination, 

provoking the question of whether state governments were continuing to negotiate away 

their own fiscal and political autonomy (Craven 1992b).  New federalism was not 

decentralist but a continuation of 'double centralist' federalism, as demonstrated when 

uniform national income tax was joined in 1999 by a uniform national goods and 

services tax (GST), deepening the vertical fiscal imbalance (VFI) about which states 

had long complained and perfecting state financial dependency on the Commonwealth 

(Wood 1999; cf Galligan 1998). 

Australian federalism in the new unstable world had again contributed "to national unity 

while providing an outlet for regional differences" (Wanna & Keating 2000: 231).  The 

result nevertheless remained a lot of national unity, a great deal of uncertainty about 

which "regional differences" needed to be actively catered for constitutionally and no 

substantial institutional devolution.  New theoretical respect for Australian federalism 

'in principle' did not mean that in practice, regionalism and federalism were any better 

reconciled.  While the theoretical rationale and long-term prospects for a decentralist 

federal revival were strong, real steps in that direction were as yet largely fictitious. 

 
Unitary principle: challenging the divide 

Empowered by federalism's 'in principle' revival, constitutional orthodoxy from the 

1970s held that any question of a unitary Australian political system had finally been 

banished.  As we saw in the introduction this idea's refusal to die nonetheless poses a 

great ongoing political mystery.  The answer lies in the fact that although Australia's 

tradition of unification ideas has clearly been a dominant feature of political history, 

orthodox analysis has only identified half its contents.  Blinded by the stereotype of all 

federal systems as inherently less centralised than unitary ones, analysis in the 1970s to 

1990s continued to assume the false dichotomy institutionalised by Depression political 

debate.  Presuming them not to exist, the scholarship had failed to examine the 

decentralised components of the unitary constitutional models canvassed before, during 

and since the Depression, just as it failed to convincingly demonstrate the decentralist 
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value of such a highly centralised federal system.  Meanwhile two major developments 

were taking place in the development not merely of decentralised unitary principles, but 

decentralised unitary constitutional practice. 

First, a revolution was underway in Australia's system of local government.  Spread 

over a 30-year period this revolution was gradual, ongoing and raised as many territorial 

questions as it answered, but stood high among real as opposed to rhetorical 20th 

century constitutional developments.  Its most obvious trigger was the Whitlam 

government's introduction of direct Commonwealth funding for local government under 

both general purpose and equalisation programs.  Often conflated with Whitlam's 

regional policies because it also deliberately encouraged regional organisations of 

councils (ROCs), federal-local assistance was "essentially a local government program 

rather than a regional program" (Harris 1978: 59).  Expanding the federal-state financial 

system to the local level was not only popular among resource-starved councils, but 

promoted the reality that local authorities were not simply legislative servants of the 

states but nationally important, thus bringing them "firmly and openly" onto the national 

political stage (Chapman & Wood 1984: 12, 30).  Once done, the 'federalisation' of 

local government systems could not be undone.  Coalition governments regularised the 

new funding arrangements, confirming a national debate about the political functions, 

roles and resources of local government which continues today (Harris 1978: 58-60; 

McMinn 1979: 196; Scott 1983: 8; Chapman & Wood 1984: 35-6, 80; Self 1985; 

Walmsley & Sorensen 1993: 27; Dollery & Marshall 1997; Commonwealth Grants 

Commission 2001; ALGA 2002). 

The miniscule size of local authorities' role in the Australian system of government 

even with federal funding (6% of total 'own purpose' public expenditure) revealed the 

centralised nature of Australian state governments by comparison with federal and 

unitary cousins alike (Jones 1993: 8-9; Watts 1996: 64; Brown 2002b: 28).  Local 

government typically had few illusions about the recycled nature of territorial debate, 

saw federalism's 'in principle' revival as emphasising rather than papering over past 

cracks and was immune to rhetorical notions of the spatial "rightness" or "immutability" 

of state jurisdictions (Chapman & Wood 1984: 170).  State efficiency-based 

amalgamation programs increased local authorities' capacity while further provoking 

this political assertiveness, and in the 1990s it became clear that regional-level 

cooperation was self-sustaining and increasingly accepted within the sector itself as a 
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path to general purpose regional government, irrespective of the future of the states 

(Harris 1978: 201; Chapman & Wood 1984: 160, 186; Vince 1997: 151; Dollery & 

Marshall 1997: 12-13; Brown 2002a; 2002b). 

The local government revolution also held constitutional implications.  Although not 

widely argued or realised, federal-local funding was a direct and major step towards a 

national decentralised unitary structure, commencing a relationship between local 

authorities and the national government similar to that already in place between local 

authorities and their existing unitary state parents.  In 1974 and 1988 Labor proposed 

but failed to achieve formal recognition of the states' local sectors in the federal 

Constitution, opposed by the Coalition and state governments again cognisant of a 

threat; but in fact neither Labor, the states nor local government seemed fully aware of 

the attempts' theoretical implications (ACIR 1980; Aulich & Peitsch 2002; Brown 

2002b).  Federal constitutional recognition was not necessary for federal funding, but on 

existing approaches to constitutional interpretation would almost certainly have enabled 

the Commonwealth parliament to 'cover the field', if it chose, on legislation pertaining 

to local governments' constitutions, elections, scale and powers.  The resulting 

Australian Constitution would have been increasingly difficult to accurately categorise 

in terms of 'federal-unitary' divides. 

This fact highlights the second major development in Australian decentralised unitary 

ideas, entirely undiagnosed in conventional constitutional history.  The conceptual 

divide between federal systems as naturally decentralised and unitary systems as only 

centralised was now fading in popular political debate, even if it still constrained 

orthodox political analysis.  In local government there was an ingrained century-old 

political memory that unitary systems could not only be decentralised but Australia's 

existing six unitary systems should be more decentralised than they were.  If this could 

be achieved by abolishing the states and establishing a more decentralised unitary 

system than at present then that option was constitutionally valid even if politically 

unfeasible.  In the Riverina, where this idea was as old as separation, the 'Shed A Tier' 

campaign of Berrigan Shire's Max Bradley (2001) unashamedly endorsed a simple (if 

simplistic) strategy of transferring local government entirely to the Commonwealth, 

abolishing the states and consolidating a full unitary model.  While more inclined 

towards regional governments, and in practice following the Labor tradition of a 
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structure as likely to federal as unitary, Brisbane Lord Mayor Jim Soorley was at pains 

to remind Australians that federal states were not sacred: 

We don't need States.  In fact, we never needed States.  If La Perouse had arrived in 
Australia before James Cook, we would not have States.  So for all those absolutists 
who think that States are essential to our future, I'd say we only have them because 
of the fate of a breeze (quoted Davis 1996: 16). 

Rather than atrophying in the manner of federal theory Australian decentralised 

unification theories reemerged in the 1990s with a strength and with contents not seen 

since the 1920s.  Consistently with that period, they were typically utopian in character 

and often theoretically vague for the very reason that they were not formed within the 

existing ideological 'federal-unitary' divide.  Consequently they also often came full 

circle, presenting federal ideas framed from within the decentralised unitary tradition.  

Labor figures were again prominent in the discussion.  In July 1993 former prime 

minister Bob Hawke called for abolition of the states, having made a similar call in 

1979 but reverted to 'new' federalism in office (1983-1992) (Galligan 1995: 124).  

Hawke's 1993 call prompted Queensland Labor premier Wayne Goss to respond that the 

answer was "not to get rid of the States but to have about 20 more" (quoted Kitney & 

Meade 1993) – an option presumed to be inconsistent, but which as we have seen from 

the unification policies of the 1890s-1920s was not necessarily so.  In the late 1990s 

former Hawke minister Chris Hurford (1998) made history by finally positively 

challenging the 'federal-unitary' divide, presenting proposals for territorial change based 

on between 40 and 60 'regions' or 'regional states' (Figure 27).  Hurford's plan was 

consistent with unification history but explicitly endorsed the importance of Australia 

retaining a federal constitution in reality and principle.  For that very reason, most 

constitutional theorists found it difficult to recognise. 

If there was any doubt that proposals such as Hurford's departed from the traditional 

federal-unitary/Coalition-Labor stereotypes, it was despatched by a range of similar 

non-Labor calls.  Former Liberal minister Ian Macphee (1994a; 1994b; cf Galligan 

1995: 61) proposed a two-tiered ideal structure similar to Hurford's, but believed it 

should be described as unitary, even though his provinces were apparently to be 

protected by a constitution.  Meanwhile the sitting Liberal member for Townsville, 

Peter Lindsay,  
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Figure 27.  Forty-four regional states of Australia, Chris Hurford AO, 1998 

 

Source: Hurford (1998); pers comm 1999. 

rejected the idea of more states in favour of simply abolishing them and working with 

existing local governments (see Haslem & Robbins 2000).  Minor Senate parties 

(Democrats and Greens) offered regional government platforms not obviously intended 

to be either federal or unitary in content.  Suspecting or arguing the economic 

advantages of territorial reform irrespective of theoretical type, a range of business 

analyses outside the Labor/socialist tradition suggested the need for similar review 

(Business Council of Australia 1991: 48, cf Galligan 1995: 198; Drummond 1998; 

2002; Nieuwenhuysen 1998; Kennedy in McCullough 1999). 

In Queensland in 2001 survey work highlighted the potential breadth of public views 

consistent with interest in territorial change, irrespective of the 'federal-unitary' divide 

(Figure 28).  Without distinguishing between federal or unitary ideas, but presuming all 

options to be federal, 62% of Queensland adult respondents indicated some preference 

for territorial change, and at least 40% for major change, with the largest single group 
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of respondents (31%) favouring the option most consistent with past unification ideas 

('a two-tiered system') (Brown 2002a; 2002b).  In an 'outlying' state not recently known 

for political radicalism public opinion about territorial change appeared to be open, 

positive and theoretically very flexible. 

Figure 28.  Queensland attitudes to the future of federation 2001 

Australian regionalism: federation to future survey

'Australia currently has a 3-tiered system of federal, state & local government.
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New territory: from land rights to 'place' rights 

The analysis above has considered the reemergence of Australian territorial thought in 

terms of its three continuous post-colonisation traditions: decentralist federalism, 

decentralised unitary and de facto centralised (now 'double centralist') ideas.  In 

addition the period of the 1970s-1990s produced a range of new political pressures on 

past territorial assumptions, best understood as lying right outside or above and beyond 
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those traditions, of which three are summarised here: indigenous regionalism, 

community-based environmental mobilisation and other diverse political demands for 

new recognition of the role of 'place' in social organisation. 

The regional political interests of Aboriginal and Torres Strait Islander people are 

perhaps most easily seen as flowing from belated recognition of their traditional land 

rights.  Aboriginal policy woke properly as a national issue with the 1967 referendum, 

but took on a clear territorial focus after the Gove Land Rights Case (1971) presumed 

the dubious theory of 'terra nullius'.  As we saw above, Labor's statutory system for land 

rights recognition in the Northern Territory, largely implemented by Fraser in 1976, was 

directly associated with Aboriginal communities' decision in 1998 to preserve their new 

recognition in preference, at least temporarily, to a stake in federal statehood.  In 

practice the Commonwealth's Northern and Central Land Councils established 

extensive quasi-regional government functions over the large areas returned to 

traditional ownership.  In South Australia similar results obtained from the 1980s in the 

Pitjantjatjara and Maralinga lands.  Elsewhere, indigenous governance demands and 

types depended on the history of the territory returned to indigenous control, which 

became more complex and limited the more developed the region.  For example, 

although the High Court belatedly recognised common law native title, strengthening 

public expectations of greater indigenous recognition (Mabo case 1992, Wik Peoples 

1996), comparatively little land was actually delivered. 

Indigenous regionalism carried a new range of constitutional factors.  Even Galligan 

(1995: 253) recognised the rising demands of Aboriginal and Torres Strait Islander 

people for self-government as the "obvious Australian case" of 'glocalisation' in 

practice, albeit describing it as "a demand copied from other countries and legitimated 

through internationalist bodies."  In reality as discussed in the introduction, indigenous 

Australians' millenia-old territorial associations carried their own constitutional 

dimensions which were clearly not imported, even if Anglo-Australian legal structures 

helped provide political 'space' in which local traditional decision-making could more 

easily revive.  From 1990 the regionalised Aboriginal and Torres Strait Islander 

Commission (ATSIC) similarly provided a parallel political and administrative structure 

through which many indigenous interests were mediated, in contrast to 'traditional' 

Anglo-Australian structures.  While challenging federal traditions in some ways, 

indigenous regionalism also demonstrated a consistency with decentralist federalism in 
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others – for example in Torres Strait Island leaders' increasingly credible calls for 

Territory status under the Constitution, with the Torres Strait Regional Authority and 

Queensland's Island Coordinating Council already providing a largely autonomous 

framework of regional government (Sanders 1995; ABC 2001).  In general however, 

indigenous regionalism represented a 'new' Australian constitutional tradition in its own 

right, awaiting full discovery in European scholarship and politics. 

Community-based environmental mobilisation was a new territorial phenomenon lying 

more squarely within Anglo-Australian politics but again cutting across previous 

constitutional traditions.  From the 1970s to late 1980s the environment 'movement' 

appeared to be a principally urban middle-class phenomenon, and the environment to be 

a policy issue entirely manageable through extensions of 'top-down' regional planning, 

symbolised by Australia's first biogeographic regionalisation (Laut et al. 1975) as well 

as its current one (Thackway & Creswell 1995; Figure 29).  However in 1989 the 

Hawke government embraced the proposal of the Australian Conservation Foundation 

and National Farmers Federation for a 'Landcare' decade.  As the unsustainability of 

resource-based industries highlighted problems with existing decision-making, 

catchment-based community natural resource management generated a more genuinely 

'bioregional' momentum across communities, traditional social and political divides and 

with close reliance on local governments (McGinnis 1999: 5; Brown 2001a).  From 

1996, the Howard Coalition's $1 billion Natural Heritage Trust (NHT), NHT2 and 

National Action Plan on Water Quality and Salinity (NAP) attempted to pump 

unprecedented resources down into this largely 'bottom up' activity. 

Bioregional mobilisation highlighted demands for regional-level political institutions 

that again cut across existing territorial traditions.  The territorial status quo was widely 

accepted as incapable of solving sustainability problems.  'Top down' regional policies 

in the double centralist tradition remained the primary government response, but by 

2003 problems with the politicisation and fragmentation of Coalition programs almost 

exactly mirrored those of the Whitlam years (McDonald et al. 2003: 3).  The need for a 

new regional institutional logic had become palpable: 
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Figure 27.  Interim Biogeographic Regionalisation of Australia 1995 

 

Source: Thackway & Creswell (1995). 

Groupings of local councils, catchment management arrangements, regional 
organisations and the like may be viewed as wonderful new ways forward, or as 
displacement behaviour in the face of our inability to make our three jurisdictional 
levels work.  Certainly many people feel that the 'regional' scale is the best way to 
go, but there are many questions concerning scale, roles, resourcing, administration, 
methods, and especially legal basis (Dovers 1999: 8). 

The third new territorial demand, including but not limited to the above, can be 

summarised as a more general social demand for strengthened recognition of the role of 

'place' in a global world (Seddons 1997).  In Australia the strongest manifestation was a 

range of political reactions against Australia's embrace of the "monistic worldview" of 

economic rationalism in the late 1990s, including unprecedented electoral uncertainty in 

rural and fringe-metropolitan areas as demonstrated by One Nation (Walter 1996: 104; 



 251

Pritchard & McManus 2000: 1-13).  The main response of Australian governments was 

to look to notions of 'social capital' renewal based on new strategies of spatial inclusion.  

Robert Putnam's approach to measuring social capital became prominent, although the 

full implications of regional-level constitutional transformation in Italy (Putnam 1993) 

were not yet appreciated in Australian discussions about the range of institutions that 

might be used to restore a sense of political 'place', talk of regional devolution still 

being conspicuously vague (e.g. Latham 1998: 295-308).  Nevertheless, political 

strategies for renewed social cohesion offered another point of reengagement with the 

political dimensions of decentralisation, again cutting right across historical political 

patterns, ideologies and traditions (Reddel et al 2002). 

Together these new trends combined with Australia's existing territorial traditions to 

show that, to the extent it had ever gone away, territory was in a state of political 

resurgence.  Despite public policy shifts to address changing political circumstances in 

this age of instability, common threads in these new debates centred on the inability of 

governments to find strategies from within existing constitutional traditions for 

effectively meeting regional-level political demands, and a lack of recognition in 

political and constitutional discourse for the basic notion that territory remained an 

unsettled and valid institutional issue.  How were such questions to be addressed given 

the decline of confidence in the spatial effectiveness of both state governments and 

national planning?  How had the scholarship of federalism failed to identify these issues 

as valid?  These become questions of contemporary constitutional deliberative capacity 

closely intermingled with the ongoing set-piece battle of Australian party politics. 

 

8.3.  Leading from behind: territory and constitutional discourse 

Technically in 2001 Australia still retained the federal structure it embraced in 1901.  

Nevertheless, as in the 1950s, political actors and analysts of the 1990s still found it 

necessary to make laboured defences of that structure based around repeat observations 

that the Australian states were destined to survive (e.g. Galligan & Walsh 1991).  True 

as that may be, this apparently frozen discourse did not indicate that Australian federal 

theory was in good health.  Further cause for concern was the fact that these 

assessments were based on little evidence, Australians having known no real 

opportunity for open debate about the territorial foundations of Australian 
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constitutionalism for close to a century.  Constitutional deliberation was already a vexed 

issue, Sawer having described Australia as "constitutionally speaking… the frozen 

continent"; a constitutional structure in either "an extraordinary state of balance, or of 

deadlock, depending on one's point of view" (Sawer 1969: 127).  In the 1970s-1990s it 

became clear that 'balance' was not an apposite description particularly in respect of 

territorial principles, but admitting let alone addressing this fact depended on the quality 

of both political and expert analysis. 

 

Territory and the politics of constitutional change 

Australian constitutional debate and decision-making had experienced many highs and 

lows.  In the 1840s and 1850s the problem for constitutional deliberation had been the 

anti-theoretical focus of NSW political leaders on wresting control from the colonial 

office, reading British precedent in a selective way, disconnecting principles from their 

own political history and context.  In the 1890s, when more exhaustive deliberation 

brought a variety of territorial theories back into play, a clear if imperfect reconciliation 

was reached but suffered due to technical and factual flaws in the interpretation of the 

relevant North American constitutional machinery.  In the 1920s and 1930s these 

technical problems were being addressed by an enthusiastic new homegrown debate 

when party-political polarisation sent constitutional deliberation into decline.  

Associated with that decline were political decisions not to use 1890s-style deliberative 

processes to review the Constitution – as early as 1920, both Labor and Country Party 

had demanded a popularly elected convention but no federal political party was 

prepared to do what Australia's premiers in 1896 had done, leading instead to the 

politician-dominated Peden royal commission (Thompson 1922c; Ellis 1933: 164; 

Graham 1966: 154-7).  In the 1950s this debate was repeated, with constitutional review 

undertaken by neither a convention nor even a royal commission but simply a 

parliamentary committee.  Despite the greater difficulty of constitutional change over 

the task of constitutional creation, the level of effort, transparency and sophistication in 

constitutional deliberation was declining. 

In the 1970s the Whitlam government turned actively to deal with Australia's 

constitutional backlog before being dismissed in its own constitutional crisis.  The 

perceived need for renewal and increasing uncertainty of the times saw constitutional 
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deliberation not just revive but explode.  Five major attempts to redefine the 

Constitution's contemporary significance unfolded.  The Victorian-initiated Australian 

Constitutional Convention (1973-1985) achieved underrated success in 1977 but as a 

parliamentarian-based process was not necessarily seen as tackling the 'big' questions; 

the Whitlam government failed in its own minimalist reforms of 1973 and 1974; and the 

Constitutional Commission (1985-1988) led to four proposals which failed also.  In the 

1990s, the quieter program of the Constitutional Centenary Foundation (CCF) (1991-

2001) restricted itself to discussion and education (CCF 2000d; Saunders 2000). 

For the first time the territorial dimensions of Australian constitutionalism played no 

obvious role in these processes.  Political decentralisation no longer seemed to have a 

place in national development.  Territory was not jettisoned because it no longer 

mattered, but had been written out of debate from two powerful directions: the major 

political parties for whom it had ceased to be an electoral asset; and state governments 

seizing the opportunity of the new uncertainty to halt their half-century slide in 

constitutional importance.  However as we have seen, far from achieving more 

productive outcomes these efforts to define what was 'settled' about Australian 

constitutional values tended to confirm territory as an area that remained unresolved. 

By the early 1950s political interest in territorial deliberation was already being met 

with the view that change was impossible.  The primary reason given by both sides of 

politics for the failure of so many referenda was public conservatism towards 

constitutional change.  In fact there was never evidence to support this claim; it was 

Menzies' excuse for dropping well-established issues of reform (Nicholas 1952a).  The 

real reason for repeated referenda 'no' votes from 1910-1948 had been the 'keys to the 

citadel' syndrome.  Long before the 1940s Labor referenda both sides of politics had 

already adopted a "natural" but "shortsighted and regrettable" attitude to constitutional 

change, oppositions using referenda as surrogate elections in which to damage the 

standing of the government even though the prize was not electoral change (Crisp 1978: 
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244).2  In every case where the question failed, "the party of the 'outs'… professed to be 

apprehensive of what its opponents would do with the powers sought if they had first 

use of them", described by Curtin in 1927 as concern about 'the fortifying of the enemy 

while he has the keys of the citadel' (Crisp 1978).  Consequently, the opposition party 

campaigned against the reform even when identical to reform it had pursued itself. 

Although long-term constitutional issues were involved, the results of this deliberative 

pattern were being defined entirely by short-term party-political priorities.  This 

remained the pattern in 1974, 1988 and most dramatically in 1999 when the government 

itself contributed to public wrecking of the republican proposal it had sponsored 

through parliament, revealing parliamentary deliberative standards to have reached an 

"all-time low" (Uhr 2000).  Only after the 1999 referendum did signs of consensus 

emerge as to the real explanation for the unproductive record.  As late as 1995, having 

partially attacked the myth of inherent public conservatism, Galligan agreed that 

oppositional party tactics remained the "first and foremost" of five reasons for negative 

referendum results but concluded it was "probably unrealistic" to expect this to change 

(Galligan 1995: 128-31).  After the 1999 referendum however, Saunders made a more 

persuasive case that the "highly adversarial character of most debate on constitutional 

change" reflected a definite problem: "the failure of successive Parliaments and 

governments adequately to adapt practices developed in the context of representative 

government to the quite different demands of the referendum" (Saunders 2000; also 

Watts 1996: 2; Irving 2001).  Australian politicians had either never learned, or never 

perceived alternative advantages in standing back from long-term constitutional 

questions as something different to short-term electoral politics. 

By the 1970s this pattern had led to a second belief about constitutional change: that 

sweeping or wholescale change being unpalatable, political feasibility dictated 

alterations should be kept limited, 'minimalist' or symbolic.  Again, when it came to 

fundamental issues this approach also now had another explanation: the fact that over 

                                                 

2 Labor and non-Labor governments had an identical record before 1942.  In 1910, Labor had success 
with one of the two questions needed to implement Deakin's 1909 financial agreement; but failed on 
company, commercial and industrial relations powers in 1911 and 1913 (Joyner 1960; Ward 1985: 81-2).  
The Bruce-Page and Lyon's-Page governments succeeded with the 1928 financial agreement amendment, 
but failed on commercial, industrial, essential services, markering and aviation powers in 1926 and 1937 
(Weller & Lloyd 1978: 97-9, 243; Macintyre 1986: 299). 
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the preceding decades, particularly through High Court interpretation, many of the 

formal terms of the Constitution had largely ceased to matter.  Under double centralist 

experience since the 1940s, when not a hindrance federalism was usually considered in 

politics and economics to be an irrelevance.  Constitutional change was no longer a 

prerequisite tool for political, social and economic change, in the way assumed by 

Australians from the 1890s to the 1920s; the quest for stronger Commonwealth power 

no longer relied on changing the Constitution.  Further if the nation wished merely to 

keep its constitutional theory up to date with its practice, it had to confront a complex 

question: did Australia want to be the federal nation that existed on paper or the de facto 

centralised unification being actively created in practice?  That question only led back 

to the collapsed debate of the Depression and in party-politics was better avoided. 

Given the context, the disappearance of territory from the major parties' constitutional 

platforms said little about public attitudes and desires, and provided no evidence that 

territory was resolved.  If anything it spoke of the reverse: a desire not to reawaken 

fundamentally unresolved issues and uncertainty about the short-term electoral value of 

any constitutional platform.  The Coalition led the way in determining that the best 

territorial agenda was none at all, making any and all Labor proposals an easy target; 

both the impossibility of major reform in this environment and the associated focus on 

minimalism meant territory dropped out of the equation.  The Coalition jettisoned all 

talk of new states, and bloodied by the 1970s, Labor jettisoned all constitutional rhetoric 

from regional policy, leaving a bipartisan silence. 

In the 1990s signs emerged that this was simply a product of the new electoral 

minimalism.  As we have seen, a range of political actors began returning to old 

territorial ground as well investigating common ground in ways not seen since the 

1920s, but they tended to be either those who had left office, backbenchers or 

recognised 'mavericks'.  The common thread seemed to be that territorial change 

remained a legitimate long-term issue but was better not discussed in short-term 

politics.  It was primarily among serving party leaderships, focussed on winning 

elections, that territory dared not speak its name.  In the words of prime minister John 

Howard, and the very similar words of his opposition leader, "we're not starting 

Australia all over again", so to speculate on better structures was "an empty theoretical 

exercise" (quoted Hassan 2002).  Confirming his attitude to constitutional theory, the 

prime minister nevertheless acted out his own apparent ignorance of Australian federal 
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principle much as if he was starting out again, with a reversal of the 150-year old 

subdivision of NSW: 

Although he had years to imagine himself in the [Canberra] Lodge, Howard has 
insisted on living in Sydney since he became Prime Minister.  This choice simply 
disregards the significance of our constitution's requirement for there to be a neutral 
federal territory (and its prohibition on Sydney as the capital).  Oh, Canberra?  It is 
the 'national capital', Howard has said of his decision, but not 'the centre of 
Australia'.  Sydney is, then?  (Irving 2002) 

By the end of the 1990s the failure of Australian politics to come to grips with the 

contemporary implications of territory posed a serious concern.  Subsidiarity provided 

little room for pretence that Australian federalism was optimally constituted to take 

advantage of its own constitutional form.  The 1861 configuration of states had survived 

but their political revival was superficial, its very logic saying they could expect more 

pressure for change.  A new debate appeared necessary involving more open 

deliberative processes and less dead-handed party-politics, if Australians' rich but 

fractious views on territorial structure were ever to be resolved. 

 
Territory and constitutional scholarship 

The second major contributing factor to territory's comparative disappearance from 

debate was its treatment in intellectual discussion.  Going into 1970s, political theory 

had a relatively clear view of where territory sat.  New states were dead and in fact 

statehood itself was still declining, because armed with regional policy central 

government still held claims to be the core of social and economic action (Maddox 

1973; Kidd 1974; Rydon 1975).  However, within a short time this hope had collapsed.  

As we saw, in its place the wider complexity of modern politics began to be seen 

through federal dynamics presented by analysts for whom state politics had always held 

greater importance.  The revival in federalist scholarship sought to remedy federalism's 

descent into "a field characterised more by exchange of polemics than of scholarly 

analysis" (Holmes & Sharman 1977: 21; Galligan 1981).  Combined with renewed 

respect for the federation process (La Nauze 1972; Norris 1975), the contemporary 

study of Australian federalism was born. 

The problem with this effort to 'wipe the slate clean' and reconceive federalism's 

significance was that it contained hidden polemnics of its own.  This was part deliberate 
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and part accidental.  The deliberate decision was to correct a barrage of four myths: the 

Labor-promoted idea that federalism had always been a fundamental mistake; the idea 

that Australian society was free of subnational political diversity of the kind that 

justified a federal structure; the idea that federalism was fundamentally inefficient and 

competitive; and the obviously impossible idea that a strong, central government could 

run most of the country.  However, in finally challenging these myths the new 

scholarship also fell short, tracking each only to its most recent iteration, occasionally 

amplified by generalisations about Federation, in a way that continued to warp rather 

than correct the story. 

Fighting the first myth, the new scholarship accepted the idea that Labor had always 

been an anti-federal political force, and had consistently opposed federation as a plot "to 

keep Labor down" (Evatt 1942, quoted Nairn 1973: 178; Wran 1987: 136; Galligan 

1995: 91; Irving 1999b: 143; Hirst 2000: 167).  This was not very accurate as we have 

already seen – a revision invented largely by Labor itself since the Depression but 

which the new scholarship perpetuated at the cost of a deeper understanding.  Similarly, 

the second myth of Australia as a land devoid of political diversity did not have its basis 

in the centralist modernism of postwar planning, as often assumed, but British neo-

liberal nationalism from at least 70 years earlier, harnessed and perpetuated by colonial 

leaders in support of Federation.  The third myth that federalism could not be 

cooperative was disproved in the early 1990s, but without apparent recognition that this 

was a repeat of the period from the 1920s to the 1940s and that both processes were less 

about diversity and devolution than uniformity and centralisation (Craven 1992b: 68). 

Fourth, the idea that Labor's 1970s-style regional policy could substitute for a robust 

constitutional structure was indeed farcical, but we have already seen that in rejecting 

this, the new scholarship was fighting a shadow.  That policy was a pale echo of the 

important constitutional alternatives canvassed in the decentralised unitary tradition 

prior to the 1930s, and which due to the false 'federal-unitary' dichotomy had since 

remained unaccounted for.  The only major recent suggestion that it might be time to 

unpack the dichotomy was Ken Wiltshire’s observation (1991: 12) that in theory, it 

seemed strange that 20th century debate had not married federalism's divided 

sovereignty and the "pure regionalism" of unitary traditions in a "realistic alternative 

design." 
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There were two great missing theoretical links in the post-1970s scholarship, either of 

which would have more rapidly exposed federalism's more contested Australian story.  

The first was the absence of any account of attacks on the states from within the logic of 

federalism, from the 1840s to the 1960s and beyond.  Collective silence on the new state 

tradition devalued Australian federal theory in its most living dynamic form, and 

appeared to be achieved in scholars' eagerness to write the stereotypical centralist idea 

of unification out of Australian political history, thus closing the book on the richer 

reality of territorial debate.  Despite a plethora of evidence historians seemed oblivious 

to the idea that 1890s separationists were federalists because the two were intrinsically 

linked (e.g. Hirst 2000: 266).  Constitutional scholarship marking the centenary of the 

1890 Melbourne conference not only failed to note territorial change as relevant then or 

since, but did not appear to know what Chapter VI of the Constitution contained 

(Craven 1992a: 53).  Although Fletcher (1991) posited the need to rediscover Australian 

federalism "by resurrecting old ideas", particularly American ones, her frame of 

reference only extended as far back as the 1950s-60s.  Amazingly, Galligan (1995: 122) 

claimed that 20th century attempts at constitutional reform were driven by "progressives 

and Laborites dedicated to centralised government and majoritarian democracy", 

ignoring the fact that without the Country Party's drive for new states, no constitutional 

review of any kind would have happened in the 1920s or 1950s. 

The second missing link was detailed recognition of the fact that double centralism had 

triumphed in Australian constitutionalism.  The type of strong federal centralisation 

experienced since the 1930s had been possible in large part due to the role of Isaacs and 

Higgins on the High Court.  However, modern scholarship continued to interpret 

Australian federalism through the outcomes of the 1897-1898 Federation Convention, in 

which double centralism was present but only as a minority opinion, as if political 

theory could not possibly have subsequently shifted.  The closest the conventional 

scholarship has come to identifying the internal inconsistencies of double centralist 

federalism may be Galligan's (1995: 61) query about how governments might be 

expected to achieve a "centralised approach to decentralisation"; but then he was not 

critiquing federalism as it actually works but Macphee's 1990s reform suggestions.  

Even more importantly, constitutional interpretation overlooked the fact that a key 

concept supporting the idea that double centralism could even work was the 1890s 

notion of 'coordinate federalism', since the 1920s abandoned from any theory of 
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federalism's operation in practice.  According to constitutional theory, double 

centralism should not really be capable of working.  Perhaps this fact also helped 

explain why regional policy without substantial political decentralisation seemed to be 

produce so few durable and accepted outcomes. 

In overlooking the history of decentralist ideas, federalist scholarship had become "one 

dimensional" in a reverse type to the ideas it had set out to replace, preaching relevance 

as opposed to obsolescence of federalism and victory as opposed to demise of the states 

(cf Galligan 1986: x).  In challenging the "unreflective reformist mindset" that persists 

in "advocating or expecting constitutional reform even though its need is not much 

apparent", Galligan argued that Australians had implicitly shown their satisfaction with 

the existing territorial structure by repeatedly rejecting referenda proposals "to increase 

central power at the expense of the states or… that might jeopardise the position of the 

states" (Galligan 1995: 36, 118, 128-9), with the one small problem that the referenda 

record in states like Queensland and Western Australian did not support even that 

ostensibly reasonable hypothesis (Bolton & Waterson 1999: 122).  Party-political 

sympathies, expert interest in the states' revival and historiographical weakness all 

combined in an intellectual hegemony which dismissed the idea of territorial change as 

maverick, when it fact it provided the key to debates revealing the uniqueness of major 

threads of Australian constitutional theory.  Given the ahistorical nature of this 

scholarship, it was no surprise that other academics refused to accept it (e.g. Patience 

1996).  As usual by borrowing heavily from overseas, and attempting to fit local politics 

into preconceived moulds, a network of leading intellectuals had been able to command 

only so much independence and imagination – much as many had failed to challenge 

the McCarthyist response to the communist 'bogey' in the 1950s (Bolton 1995: 68), the 

bluff of Keynesianism in the 1960s or the myth of an "end to ideology" explicit in neo-

liberal responses to globalisation in the 1980s-1990s (Walter 1996; Brown 2003). 

Finally, a fascinating example of this hegemony was provided in the 1991-2001 

Constitutional Centenary Foundation (CCF).  In general its proceedings affirmed that 

one of the "essential purposes of the Federation" was "the securing of democracy 

through the geographic division of power" (CCF 1998).  However it alone of the 1970s-

90s processes acknowledged indications of unresolved questions regarding federalism's 

territorial form.  The CCF's 1996 Bathurst Convention resolved that the Constitution 

still needed to "provide for flexibility in the number of states/regional governments and 
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their boundaries" (CCF 1996).  The CCF's 1999 local convention process began to 

identify that unproductive 1970s and 1980s debates over federal constitutional 

recognition of local government were not just about recognition per se, but the lack of 

broader territorial logic – federalism should perhaps adapt towards "a system based on 

regions or, at least, a larger number of States" (CCF 1999; Brown 2002b).  The 2000 

Youth Convention tentatively agreed that based on subsidiarity, "a two tiered federal 

system is a desirable aim", achieved by review of all levels of government and "existing 

local government areas, as the basis for future regional governments, which could 

effectively replace current state governments" (CCF 2000c). 

When it came to the final Federalism Forum however, equivalent suggestions of 

territorial change struggled for acknowledgment (CCF 2000b).  No less than three 

working groups reported "disenchantment with current state boundaries" and queried 

"what the sub-national unit should be", called for "new forms of governance" including 

a need to "change state boundaries", or suggested the recording of some support for a 

"long term objective" of "our federation being a two tiered one, based on regions 

replacing local government as well as the present states and territories".  In plenary 

discussion the first report became simply a resolution in favour of "flexibility… to work 

across State boundaries"; the second reference disappeared; and the third 

recommendation was deleted notwithstanding a straw poll confirming it reflected the 

views of a sizeable proportion of the forum.  What apparently made the difference?  The 

presence of leading state experts in intergovernmental relations, some claiming that 

early 1990s intergovernmental negotiations had already reviewed and dealt with 

questions of territorial structure.3  Popularly it seemed territory remained alive and well, 

but to political 'insiders' it was beyond the bounds of safe discussion. 

 

8.4.  Conclusion 

Territory did still matter in Australian constitutionalism, but as Wiltshire observed, in 

political and scholarly circles unitary and federal ideologies had diverged and ossified.  

                                                 

3 This was stated to the Forum by Gary Sturgess, formerly Director-General, NSW Cabinet Office during 
the 1990-92 Special Premiers' Conferences.  This analysis reflects the author's participation in the Forum, 
including as rapporteur for the Working Group on 'Application of the Federal Principle'. 
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The 1990s discussion seemed barely capable of putting them back together.  While 

federal political reluctance was understandable and state resistance to be expected, the 

tragedy was the relative blindness of Australian constitutional scholarship to the new 

threshold on which it stood.  For in these discussions, there were indeed significant 

signs of a new theoretical watershed.  However 'maverick', the comments of former and 

backbench politicians did not comply with traditional party-political stereotypes.  The 

Constitutional Centenary Foundation's soundings suggested the desire to marry 

regionalism and federalism was not just imaginary but popular.  The policy and 

academic expertise to explore this was weak, but did not lack raw material. 

Behind this problem lay a deeper one – fortunately, not as invisible.  This was the 

problem of Australia's poor recent record in constitutional deliberation.  While the 

period of the 1970s to 1990s had repeated almost every previous flaw of constitutional 

review, this period also showed signs that deliberative standards had reached a low-

point from which the only possible direction was 'up'.  Multiple indications existed that 

the broad community, and a range of specific communities still did not accept double 

centralist federalism on its present territorial configuration as the final word for the 

development of Australian constitutional structure.  The ghosts of Australian political 

decentralisation were still walking, seeking new media through which to speak, and 

apparently again beginning to find them. 
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Chapter Nine 

Conclusions: 

The fall and rise of territory in constitutional thought 

 

 

9.1.  Introduction 

Contemporary Australia is, constitutionally speaking, a frozen continent; if not in its 

constitutional text as reported by Sawer in 1967, then in its constitutional geography, 

and particularly the failure of recent constitutional politics and scholarship to recognise 

its own diverse territorial traditions.  Our understanding of Australia's present 

constitutional geography began with a conventional picture of a 'settled' territorial 

structure developed through three phases: early colonial divisions, independent colonies 

and federation.  As we have seen, however, the underlying territorial story is 

substantially different. 

Australia did not develop via a linear, settled path towards a simple federation of ex-

colonial states, nor has post-Federation political debate indicated a public consensus in 

support of the present geography.  The new story suggests that Australian constitutional 

theory never recovered from the formative period of the 1820s-1850s in which British, 

Sydney and frontier political interests struggled but failed to arrive at a coherent 

approach to the political geography of the future nation.  This was not without trying – 

on top of previous vigorous debate, the 1890s saw unresolved issues of territorial 

structure return to the centre-stage of constitutional design in not one but three different 

theoretical approaches to territory in Australian political thought: an original tradition of 

decentralist federalism; decentralised unitary ideas; and the de facto centralised 

constitutional ideas institutionalised in the 1850s.  Twentieth century territorial debate 

is now best understood as an unresolved struggle between these two interlinked 

decentralist traditions and a continually reinvented centralist status quo.  Territorial 

change on a decentralist federal (or new state) model was confirmed as a significant 

priority in the 1890s solution, but suffered the problems of an imperfect reconciliation 

between traditions and a technical breakdown in which the founders imported American 
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constitutional precedent 'shorn' of its historical and political context.  These legal 

shortcomings gave impetus to 20th century challenges to the federal result. 

Attempts to revert to the logical territorial alternative, a quasi-British decentralised 

unitary constitution, foundered during the Great Depression due to theoretical and 

political factors directly interrelated with the problems experienced by the new state 

tradition.  Indeed, the factors were necessarily common because until the Depression, 

the stated goals of these decentralised federal and unitary traditions were so closely 

interlocked as to be at times indistinguishable, even though party-political polarisations 

flowed into constitutional theory in a manner that disguised this fact.  Later chapters of 

the thesis showed that the new state tradition struggled on as late as the 1960s, but that 

from the Depression constitutional practice instead defaulted back to the 1850s de facto 

centralised approach, establishing a 'double centralist' constitutional tradition in which 

state and federal governments have pursued economic rather than political 

decentralisation, using regional policy frameworks devoid of formal territorial content.  

The 20th century ended with few signs that policy, territory and constitutional structure 

were any better reconciled in the public mind, indeed with territorial politics again 

rising in Australian debate, even though party-political and expert discussion routinely 

dismissed territorial change as a valid constitutional option. 

How do we reconcile these different accounts of Australia's territorial development – a 

conventional one that is fundamentally 'settled' and the new one just summarised, which 

remains fundamentally unresolved?  The first part of this chapter recalls the three limits 

of orthodox constitutional scholarship that sparked the need for a retelling of the 

territorial story to establish whether these original questions are now any better 

answered.  The second part of the chapter reviews the implications of the new account 

for Australian constitutional theory, and the challenges posed by the role of Australia’s 

decentralist unitary and federal traditions for the false post-1930s dichotomy of the 

'federal-unitary' divide.  The third part of the chapter reviews the new story's 

implications for Australian politics, and how the persistent dissent of the last 180 years 

might be predicted to develop in future constitutional deliberation. 

9.2.  The boundaries of a replenished constitutional orthodoxy 

The first chapter identified three problems with our orthodox understanding of the 

territorial story, working back from recent assumptions to the early 19th century.  First, 
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despite the importance of the original colonial divisions to our constitutional structure, 

current constitutional orthodoxy lacks an adequate general account of how they came 

about.  Second, the orthodox scholarship has not accounted for attacks on Australia's 

territorial logic from within federal theory over the 19th and 20th centuries.  Third, an 

account is lacking for the 19th century origins of Australian unitary constitutional ideas, 

and for why suggestions about abolishing the states have remained so recurrent.  

Returning to these problems our review of 'territory' now allows us to understand 

Anglo-Australian constitutional development more clearly, not as a continuous 

inevitable evolution towards the present federal structure but an interplay of three 

distinct and deeply ingrained territorial traditions whose relationship remains 

unresolved. 

 
The original colonial territorial logic 

Chapter 1 noted three orthodox explanations for the continuing logic of the colonial 

configuration to 1860 – economic and/or environmental determinism, the 'bottom up' 

political needs of the colonial communities and the 'top down' wisdom of British 

authorities.  None of these supplied a full account.  Our examination explains why 

attempts to construct a general account of the early territorial decisions so readily fail: 

no two decisions were alike, each reflecting a different theoretical rationale and 

changing mix of factors.  The decisions involved both 'top down' British boundary 

demarcation using mostly imaginary lines and political debates with 'bottom up' vitality 

leading to lines drawn using greater information.  This mix has failed to resolve a 

continuing battle between popular stereotypes of the boundaries because they 

nevertheless symbolise a process of territorial allocation that was fundamentally ad hoc.  

The British policy approach changed not once, but twice in the course of these 

decisions, before being cut short by Britain's withdrawal from constitutional politics.  

Combined with conflicts within the colonies themselves, the result was that while most 

decisions reflected a distinct constitutional tradition, arguably only the first – the 

separation of Tasmania – was not also a political default. 

Federalism on federalism: the quest for new colonies and states 

Chapter 1 also noted the inconsistency between orthodox arguments that federal-style 

'bottom up' political demands lay behind some early colonial divisions, and the lack of 
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an account in constitutional scholarship for the continuation of equivalent unresolved 

territorial separation demands from the 1860s to the late 20th century.  In fact, we have 

seen that 'bottom up' political demands were consistent with a federal tradition to a 

greater extent and earlier than conventionally realised.  From the early 1820s demands 

for colonial separation reflected ideas of a federal strategy of colonial development not 

just decades later but right at the outset.  This first federalist tradition also embodied 

specifically decentralist ideas, not previously differentiated from the 'states rights' or 

limited/classic notions of federalism dominating later Australian interpretation.  The 

decentralist federal (also called a 'Franklinesque' or new state) tradition was by no 

means satisfied when British authorities withdrew from constitutional politics in the late 

1850s, and continued to feed regional separation demands.  The only certain reason for 

these movements' failure was the lack of a constitutional arbiter of the kind previously 

provided by and still expected of British colonial authorities.  As a result the late 19th 

century territorial framework remained more contested than settled. 

Conventional constitutional scholarship having not recognised the difference between 

early decentralist and centralist federal traditions in Australia, had instead wrongly 

assumed that the territorial outcomes to 1860 reflected a coherent consensus.  Since 

decentralist federalism played a formative role in Australian Federation, supplying its 

key strategy for territorial political development through new states, separation 

demands were guaranteed to continue.  The orthodox failure to account for the 20th 

century's new state movements is owed to a mix of factors: the failure of new states to 

emerge due to technical deficiencies with Australian founders’ attempted importation of 

American territorial precedent; the scholarship's failure to distinguish decentralist 

federalism from the limited/classic federal union preferred by most colonial legislators; 

lack of in-depth regional and Federation history until recent decades; and the fact that 

most contemporary scholars’ education and careers fall within the Cold War period in 

which it was assumed that the only major criticism of Australian federalism was leftist 

and centralist.  This retrospective stereotype masked a range of dissent, embodying a 

richer spectrum of territorial ideas. 
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The incomplete story of 20th century anti-federalism 

The late 20th century focus on leftist, centralist criticism of the federal framework also 

tended to presume that such criticism was a reaction to federalism, only relevant since 

Federation itself – descriptions which did not adequately deal with Anglo-Australia's 

pre-existing association with British unitary tradition.  Although part rectified by recent 

Federation history, constitutional orthodoxy has not dealt with evidence that this 

tradition had long provided alternative assumptions about the nation's territorial 

structure.  For all its conviction that federalism is here to stay, current constitutional 

orthodoxy has also had few explanations for why 20th century unitary attacks on the role 

of states in Australian territorial structure refuse to go away. 

Now we have seen that British unitary principles had impacted on Australian 

constitutional debate for just as long as federal ideas, with two major institutional 

lessons.  The first was that British unitary systems had structures of local government 

which could supply an alternative institutional model for decentralisation and territorial 

development to that embodied by the creation of more states.  The second lesson was 

that a unitary structure (or unification) also provided Australians' base model for 

national union, based on the 'entire and perfect union' of England, Scotland, Ireland and 

Wales to form Great Britain.  Australian constitutional orthodoxy apparently 

overlooked the significance of the first lesson in the 19th century because by the 1850s, 

unitary principles had already been redefined in Australia into a de facto centralised 

constitutional tradition in which political decentralisation had minimal priority.  The 

second lesson, that unification represented the base model for national union, appears to 

have been overlooked due to simplistic assumptions that American federal precedent 

entirely displaced, rather than drew on the original features of British nationhood. 

Consistently with this history, late 20th century scholarship was mistaken in assuming 

that the long history of debate about a nation without states was based solely in leftist 

and centralist traditions.  This crucial stereotype had been entrenched by federal party-

political polarisation in 1925-1932, promoting a false 'federal-unitary' dichotomy which 

presumed that no unitary system could ever be less centralised than a federal one.  In 

fact, having marginalised decentralised unitary ideas as well as new state ones, 

constitutional development after the Second World War continued to be highly 

centralised as federal governments began to pursue 'double centralist' strategies of 
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national economic development consistently with those pioneered by the de facto 

centralised unitary states.  From the late 1930s, double centralism was supported by 

bipartisan political developments as concepts of political as opposed to economic 

decentralisation fell out of mainstream debate.  Orthodox accounts could not explain the 

persistence of unitary territorial dissent because its view of earlier debates was blind to 

the variety of constitutional ideas at work in Australia prior to the Cold War. 

In the last chapter, we saw that 1970s-1990s constitutional analysis made only limited 

claims in respect of most of these questions, conscious of the task of constructing a 

more sophisticated understanding of federalism where little previously existed.  In 

failing to diagnose the more complex features of territorial debate orthodox scholarship 

has suffered two main problems commensurate with that challenge.  First, the attempt to 

construct an ordered interpretation out of chaos carried an implicit risk of historical 

assumption and over-generalisation, strengthened by the tendency of modern history to 

notice only those events that support present preferences.  Second, in consciously 

setting out to depose constitutional stereotypes that were only shallowly founded, the 

latest orthodoxy over-corrected using new historical stereotypes of its own. 

Figure 30 highlights the differences between customary assumptions about Anglo-

Australia's territorial history, and the more complex lineage of constitutional ideas 

thrown up by our new account.  The starkest contrast to emerge is that between the 

orthodox presentation of present territorial structure as in a positive state of stability, 

and a territorial structure that remains fundamentally contested and contestable, defined 

largely by ill-understood political defaults and technical breakdowns.  The result may 

be consistent with a sense of stability, but it is also consistent with a state of blindness 

as to the reasons for the existing territorial configuration, the options that exist with 

Australian political culture for its development, and where these might still fit within 

the search for new, more cohesive institutions.  For this reason a reinterpretation of 

orthodox constitutional assumptions is required, beginning with an acceptance that over 

time Australia's constitutional geography was never 'settled' as much as frozen, in 

defiance of the rich and lively territorial ideas characterising popular political debate. 
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Figure 30.  Orthodox and revised views of Australian constitutional geography 

3. De facto centralist 
(unitary colonies, 
double centralist 
federalism)

Orthodox view 1. Decentralist 
federalism 
(multiple colonies 
more states)

1850 

1875 

1901 

1950 

1925 

2001 

1975 

1825 

2. Decentralised 
unitary ideas 
(local govt, 
unification)

NSW 
responsible 
government 
campaign 

 Cooperative 
 double 
centralist 
federalism 

Cooperative 
federalism 

Coordinate 
federalism 

Recognition 
of local 
government 

New England 
referendum 
1967 

  Double 
 centralist 
federalism 

 Van Diemen's Land separation 

Queensland 
separation 

Victorian 
separation 

 Stephen 
unitary model 

 1850s 
de facto 
unitary 
constitutions 

3

Limited/ 
classic union 

Constitution  -     -  making  process 

  Depression 

Local 
government 
development 

Separation 
campaigns 

'Unification' 

(Ch. 6 'Golden Age') 

ALP National 
Conference 
1936 

'New state' ideas 

2

1

Revised view 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 270

 

9.3.  The fall of territory: challenges for constitutional theory 

The first aim of this thesis was to demonstrate that Australian constitutional scholarship 

has come to see our history of territory through too narrow a window, based on an  

oppositional relationship between 'federal' and 'unitary' concepts that should now be 

discarded.  This conceptual window appears to be the main reason for recent amnesia 

about major elements of Australian territorial political history.  Recognising the 

limitations of that window, constitutional theory faces three challenges for its approach 

to concepts of decentralisation and more particularly, to concepts of federalism. 

 
The role of theory 

The biggest challenge of this new account to current constitutional scholarship is its 

rejection of stereotypes as to the degree of centralisation or decentralisation embodied 

in different constitutional traditions.  In the introduction, we identified the routine but 

circular definition of federal systems as inherently 'decentralised' by comparison to 

unitary ones.  Now we have seen that this theoretical assumption has not always been 

the fixed feature of political debate and analysis assumed since the Second World War, 

being instead based on a politically-defined stereotype of two of Australia's three major 

territorial traditions in the course of party-politics' descent into the Great Depression.  

The stereotype injects both British unitary and American federal traditions with 

divergent theoretical contents in a way which is nakedly superficial, out of step with 

international approaches (e.g. King 1982) and unsupported by Australia's longer 

political experience.  Since the 1830s, contrary to the stereotype, both federal and 

unitary traditions had embodied both decentralist and centralist orientations, each 

focussed in the first instance on decentralist objectives.  Both decentralist traditions lost 

out to the new de facto centralised unitary tradition in the 1850s constitutional design, 

but their driving role in the Federation process, convergence in 1915-1925 and ongoing 

importance in political debate provide evidence that decentralist objectives remain alive 

in well in each of the original traditions. 

Proof of the damage done by the stereotypical 'federal-unitary' divide can be found in its 

masking of the occasions on which institutional alternatives have crossed this divide in 

Australian political experience.  During the 1830 and 1840s we saw that British 
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decentralised unitary plans coexisted seamlessly and unremarkably among proposals 

since classified as federal.  In the 1890s decentralised elements of unification thinking 

appeared more federal in their institutional approach than those being institutionalised 

in the name of a limited/classic federalism; while many of strong unificationists were 

also supporters of federal-style new states.  In the 1920s 'golden age', contrary to later 

stereotypes, even the the Peden Royal Commission's unificationist minority did not 

claim that federalism was incapable of achieving an optimum structure for Australia – 

on the contrary, the "Constitution of 1901 was a big step in the right direction" – just 

that there was a more direct approach (see Peden et al. 1929: 246-7).  Unificationists 

continued to propose robust constitutional frameworks directly comparable with new 

state ideas, while 1920s 'new staters' were certain that territorial change should be 

married with greater national 'unity'. 

Even as the major political parties promoted the simplistic ‘federal-unitary’ stereotype 

so familiar since the 1920s, some theorists observed that there appeared to be no 

substantive reason for doing so.  Similarly today, voices as diverse as Brisbane's Ken 

Wiltshire, Melbourne's Geoffrey Blainey and Adelaide's Chris Hurford have continued 

to suspect there could be a theoretical rapprochement between these supposedly 

inconsistent traditions.  From the 1930s, constitutional debate embarked on a six-decade 

ideological detour in which unification became associated with international socialism, 

and decentralist federalism with an obsolete rural quasi-fascism, which by the end of the 

century appeared to be returning to its starting point.  Before the next party-political 

detour is invented, our own experience should tell us that unitary and federal theory 

alike offer more to Australian constitutional development until than recently realised. 

By challenging a primary recent frame of constitutional reference, the new territorial 

account also provokes a more fundamental reflection: the role in Australia of theory 

itself.  In the 1920s-1930s, the false dichotomy of the Australian 'federal-unitary' divide 

came in large part from an Australian enthusiasm to import foreign politics, engaging in 

the 'crises of the epoch', without reconciling existing Australian experience with the 

associated imported institutional stereotypes.  This was just one of four instances in 

which territorial thinking appeared to lose more than it gained from Australian 

approaches to the importation of European and North Atlantic experience.  The 1920s 

polarisation drew on Australian leaders selective copying of British unitary precedent in 

the 1850s, in a manner that ignored the practical lessons of British decentralised 
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institutions and the currency of existing Australian decentralist traditions.  In the 1890s, 

the Federation process' effort to reconcile the variety of existing Australian traditions 

succeeded politically, using a marriage of Australian and American decentralist federal 

experience, but failed technically because the American constitutional formula was 

legally and historically misread.  Most recently in the 1970s-1980s, the 'revival' of 

federal theory in Australia again copied directly from recent North American analysis 

with minimal reference to the diversity and uniqueness of Australia's own long 

experience with federal ideas.  Australians continue to display a propensity to look 

offshore for constitutional ideas as if their own political experience simply doesn't 

involve any, not only neglecting the contents of Australian debate but regularly 

neglecting the true lessons, in their own context, of the imported precedents. 

Chapters 4-5, on the 1890s Australian constitution-making, noted the implications of 

these 'importations' for an emerging debate about whether our political theory is really 

only "at best… derivative" in the manner suggested by conventional descriptions of 

Australian politics as pragmatic and utilitarian (Patapan 2003: 1).  If true it is time to 

challenge the wisdom of such atheoretical or anti-theoretical approaches; as the story of 

Chapter VI of the Australian Constitution exemplifies, a "click go the shears" approach 

to constitutional debate and design has led to the importation of legal precedents 

"shorn" of their own historical context and theoretical content (Williams 1999; 2001b).  

At the same time, our new territorial account bears out Patapan's suspicion that the 

conventional 'pragmatic' description is far from the whole story.  Australian 

constitutional debate has also been the product of a dynamic and content-rich range of 

ideas operating within existing political culture; it only seems to be when we are being 

most 'pragmatic' that we fail to capitalise on them. 

Today the Australian capacity to disregard theory in favour of the supposedly more 

useful lessons of reality is entrenched almost to being a point of pride in Australian 

political thought.  National political leaders' dismissal of territorial reflection as an 

'empty theoretical exercise' (chapter 8) typifies this state of mind.  Little wonder 

perhaps, that we have failed to understand the way in which our own political processes 

actively wrote territorial theory out of constitutional design in the 1850s, back in but 

imperfectly in the 1890s, out again in the 1930s, and back in again but even more 

imperfectly since the 1970s.  The problem is that without theory, it is not possible to 

transfer constitutional precedents from one environment to another with any reliable 
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understanding of the likely result.  Similarly, without theory it is impossible to evaluate 

existing experience to discern why a previous institutional solution did not deliver its 

desired outcome before embarking on the next one.  Australia is rich in ideas and 

expectations about territory's constitutional roles, and yet this homegrown theoretical 

capacity has only occasionally found its way into the formal political processes that 

define our institutions. 

 
The political dimensions of decentralisation 

The above challenge requires a closer reexamination of the decentralist contents of 

specific Australian constitutional ideas; the second challenge is a new understanding in 

constitutional theory of the relationship between political and other dimensions of 

decentralisation irrespective of the type of constitutional tradition discussed.  Since the 

1930s the nature of Australian federalism as a 'double centralist' constitutional system – 

a national centralised unitary structure operating over the top of the six ex-colonial ones 

– has been obscured by a debate in which 'decentralisation' has been defined in terms of 

'top down' economic, environmental and social programs.  Previously decentralisation 

had been conceived in fundamentally political or constitutional terms albeit always also 

with economic, environmental and social goals.  In the early 1950s, Queensland's Colin 

Clark was perhaps the last significant economic voice to suggestion durable 

decentralisation policies required 'full constitutional process'.  Keynesian economic 

planning provided the path by which these political/constitutional components were 

jettisoned from a bureaucratic lexicon of regional development policies, ever-changing 

according to electoral and administrative whim and still recycled long after the 

Keynesian era.  A consequence of the postwar view is tolerance of governance patterns 

in which little institutional effort is placed behind decentralisation programs despite a 

history which says that the case for greater regional-level political authority and 

administrative capacity has never been comprehensively addressed. 

In the age of 'glocalisation', the emptiness of the rhetoric of Australian federalism as 

decentralised is increasingly stark.  Despite its propensity to ape overseas policy trends, 

Australia's response to 'glocalisation' has been limited to centralist strategies for dealing 

with globalisation without dealing with the potential for economic and political 

creativity to be bolstered – perhaps even unleashed – through political devolution at the 
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subnational level.  Internationally the overhaul of political systems to reflect the 

redistribution of power has occurred with a heightened awareness of the many 

dimensions to which concepts of devolution and decentralisation theoretically extend, 

including not just administrative but financial, legislative and constitutional 

decentralisation (e.g. Watts 1996: 66-8).  In Australia, decentralisation remains an over-

generalised, stereotypical concept of economic and demographic outcomes, pursued 

administratively with public engagement but negligible devolution of control or 

resources.  The clearest symbol of the weakness of Australian political theory in this 

area remains the ongoing failure to distinguish between 'regionalism' and 

'regionalisation' in governmental responses to spatial challenges.  Here the distinction 

between 'organic' (or 'bottom-up') jurisdictions and 'synthetic' (or 'top-down') ones, 

emphasised by recent law and geography literature becomes particularly apposite.  

Australian 'regionalism' is alive and well, in the form of popular political and economic 

assertiveness by Australian communities defining themselves in loose regions, but 

works in tension with a long history of regional policy programs defined as much by 

central governments' need to keep regionalism at bay as by intended substantive policy 

outcomes.  International discussion suggests that continuing institutional and academic 

denial of the 'organic' conception of social jurisdiction in Australian experience is one 

of Australian society's better contemporary strategies of self-impoverishment: 

[T]he organic conception [of jurisdiction] posits an organic relationship 
between social groups and the territory they occupy.  It is not simply that the 
groups themselves are of primary importance, but also that the groups' 
identities depend on their control over a particular territory, a significant and 
culturally encumbered place.  It follows that nonjurisdictional means of 
providing such a group with power and security will not suffice.  Indeed, in the 
most extreme examples, even a substitute territory will not do – the land and 
the people are one. … [T]he organic jurisdiction… is not simply a container of 
citizens (Ford 2001: 205). 

 
Shifting states: reopening Australian federal theory 

The third challenge of current constitutional theory is the need to move beyond 

restatements of the obvious about federalism's role in Australia to closer definition of 

the political values that make up Australian federalism, the diversity of its traditions and 

its deep internal conflicts.  Explaining federalism's survival in terms of the self-

perpetuating character of federal institutions is no longer an innovative contribution to 
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debate; yet if one looks beyond broad generalisations about federalism's suitability to a 

country of Australia's geographic scale, there is little other positive rationale for the 

suitability of this federal structure.  Certainly, a federation of six states can claim 

benefits over a hypothetical unitary alternative which has no subnational governments 

at all, but in Australian debate this has almost always been a fictitious enemy.  Purely 

geographic rationales for federalism raise more questions than the present, default 

territorial configuration of Australian federalism can answer. 

In light of the new territorial story, no description of Australian federalism is now 

complete without accounting for at least two distinctive Australian federal traditions, 

the first of which was somewhat unique and quite different to the stereotype 

conventionally used to explain Australia's constitutional system.  The decentralist or 

'Franklinesque' use of multiple colonies as an Australian development strategy in 1815-

1825 was one of the first attempts to actively use American-style federal political 

economy to build a new colonial nation.  The limited/classic use of federalism as a 

strategy of territorial consolidation arrived second in Australia, mooted from the 1840s 

and achieved in Australian Federation in the 1890s (although still subject to the first 

tradition).  Only from the 1920s and 1930s did the description of Australia as merely a 

limited/classic federal union become accurate in practice, again without meaning that 

decentralist federal values had been banished from Australian political culture. 

The theoretical implications of Australia's two federalisms become clear for three 

specific avenues of political research.  First, federalism is routinely defended on the 

basis that it recognises regional political diversity as a positive good.  Instead we see 

that one Australian tradition (decentralist federalism) has offered to do this far more 

than the one that currently dominates, which remains predicated on homogeneity and 

commonality rather than social diversity.  Second, although we often explicitly define a 

federation as a political system in which power is divided between a central legislature 

and 'regional' legislatures, in practice that definition has never accorded with the way in 

which 'regions' are routinely defined in Australian expert languages and popular culture.  

This is more than a semantic discrepancy, since it indicates a direct mismatch between 

current structure and alternative federal possibilities. 

Third, neither of Australia's two federal traditions lie evenly across the Australian 

political community; instead, their relative strength varies significantly from region to 
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region and state to state.  Federalism in Tasmania, Melbourne, north Queensland, New 

England and the Riverina is based on a fundamentally different tradition than federalism 

as understood in Brisbane, Perth and most of all, Sydney.  In 1978 it was telling that 

Parker's description of government in NSW opened with the same version of Australia's 

territorial history as used by Sydney's protesting colonial leaders in 1856 – that 

Australia's new colonies owed their life to the unjustified "amputation" of parts of the 

original colony (Parker 1978: 1; cf Ellis 1933: 61, 49; Parkes 1892: 100-1; Fitzgerald 

1982: 112).  Regional variations in federal values are important not only to 

understanding how federalism works, but exploring how conflicts between that 

particular territorial vision and alternative ones might ever be resolved. 

 
 
9.4.  The rise of territory: challenges for constitutional politics 

The second aim of the thesis, looking beyond the stereotypical 'federal-unitary' divide, 

was to explore the wider range and different sequence of conceptual 'actors' working to 

produce Australia's territorial history.  We now see Australia's territorial history is 

unresolved because it is driven not by two but by three main themes of ideas, none 

previously accurately identified in Australian theory: decentralist or Franklinesque 

federalism, decentralised unitary notions of British nationhood, and de facto centralised 

approaches.  Federal and unitary principles play a role in all but have richer meanings, 

a more dynamic relationship and more important implications than so far realised.  

Given political and expert presumptions that it would be better if popular political 

acceptance of Australia's territorial structure was less contested and more 'settled', the 

questions become how our diverse territorial expectations might be expected to develop 

and how any lasting reconciliation might be achieved.  The new territorial history 

suggests this involves three political challenges: actively reembracing the use of 

constitutional theory in the maintenance of Australian constitutional structures and 

institutional design; revisiting assumptions about the 'real' benefits of political 

pragmatism; and acknowledging the political validity of territorial flexibility if 

federalism is not to continue to wither away. 
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Rebuilding theory into constitutional maintenance 

Political expectations about Australia's territorial framework have remained largely 

unresolved for three main reasons.  First, Australians enjoy not one but a variety of 

constitutional traditions that from the outset have prompted questions about the 

evolution of the nation's territorial structure.  Second, mainstream constitutional debates 

from the 1840s to the 1890s to the 1950s have repeatedly bolstered the validity of these 

assumptions, whether in the form of Chapter VI of the Constitution or the constitutional 

platforms of national political parties for most of the 20th century.  Third, despite the 

best efforts of recent constitutional orthodoxy to suggest otherwise, political and 

constitutional outcomes since 1860 have repeatedly failed to demonstrate why 

assumptions about territorial flexibility are wrong. 

The first major political challenge is that of rebuilding our theoretical understanding of 

these expectations' roots in political discussion.  Territory matters in Australian politics.  

It has always mattered and there is nothing to suggest it will not continue to matter.  

Politically, it should not surprise us that there continues to be popular criticism of 

perceived functional and social inadequacies of a largely accidental territorial structure, 

irrespective of the perceived solution.  Particularly in a supposedly federal system, it is 

bad faith to pretend that perceived inadequacies can be overcome by classifying 

historical jurisdictions as 'imaginary' or 'mere ideology', or political boundary lines as 

no longer important or 'real': "Of course the lines are real, but they are real because they 

are constantly being made real" by political debate and governmental activity (Ford 

2001: 202).  Similarly, it should now be seen as bad faith to regard expectations of 

territorial change as mere political throwbacks, when they remain the result of a 

complex history encouraged by mainstream party-political debate and constitutional 

processes. 

Above we summarised four main instances in which Australian political debate 

imported constitutional presumptions of territory "shorn" of their theoretical and 

historical context: in the 1850s, 1890s, 1920s-1930s and 1970s-1990s.  These self-

imposed limitations on the capacity of Australian constitutional decision-making were 

not simply or even largely failures of 'theory' but failures of imagination and conceptual 

depth among political and intellectual leaderships.  On those occasions where elected 

political leaderships have used territorial ideas in a disingenuous manner, as could be 
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claimed at times in the late 1840s, 1890s and 1920s, then theory was used deliberately 

in disconnection from reality.  More generally, those four 'click go the shears' problems 

were simply byproducts of particular styles of political deliberation and debate.  

Particularly in a period of rapid international change, a more open, reflective and self-

evaluative deliberative style is needed capable of accepting many Australians' long-held 

convictions that a more robust, democratic and profitable constitutional structure might 

involve territorial adaptation.  A 'settled' national understanding of territory is most 

likely to begin with direct political reengagement with a range of popular theories. 

 
Rebuilding Australian constitutional pragmatism 

Earlier it was argued that recognition of the decentralist components of existing 

traditions provided a new departure point for understanding territory's role.  Australian 

constitutional debate has never revolved simply around the ideological question of 

'federalism: yes or no?' in the manner presumed by post-Cold War stereotypes, but 

rather has always involved more complex dimensions.  Particularly until the 1930s but 

also as late as the 1960s, the 'empty theoretical exercises' embodied in new state and 

unificationist arguments did not centre simply on negative attack on the territorial status 

quo but on positive calls to social and economic benefits.  Political reengagement with 

constitutional theory necessarily carries a potential reengagement with forgotten veins 

of Australia's reputed political pragmatism. 

The sharp end of this challenge lies in recognition of decentralisation as a constitutional 

goal, because dealing with that problem requires the reevaluation of concepts of 

decentralisation generally.  Despite having deteriorated into a threadbare rhetorical 

mantra since it lost its mainstream political content, 'decentralisation' originally 

embodied the seamless marriage of constitutional theory with broadly understood goals 

of political economy, administration and self-determination.  The pragmatism of 

original federal and unitary theories of decentralisation relies on a holistic presumption 

that territorial ideas are inseparable from practical issues of cost and benefit.  From a 

rediscovery of that holism, we can see the ongoing relevance of territorial speculation in 

Australian politics.  A different resolution of territorial ideas in the 1850s, 1890s or 

1920s on either constitutional model would have produced different social and 

economic outcomes.  With hindsight we may even determine that it is lucky that 
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Australia fell into territorial deadlock – since the 1970s it has ceased to be axiomatic 

that the style of economic development associated with European decentralisation 

represents 'progress', but rather has also operated at great cost to Australia's first 

peoples, environment and sustainability.  On the other hand, earlier decentralisation of 

political responsibility towards landscape scales may have accelerated European 

understandings of that landscape's capacity and values and seen the tide turn earlier 

back towards respect for indigenous cultures and environmental stewardship.  The 

purpose here is not to speculate on how history might have been different but rather to 

emphasise that speculation, bridging theory and practice, is fundamental to healthy 

debate.  This is why, for example, we celebrate the anonymous Tasmanian who 

endorsed Federation as promising cheaper meat alongside the vague theory of "a great 

and glorious nation under the bright Southern Cross" (quoted Wise 1913: 356; Hirst 

2000: 265). 

When territorial debate was stereotyped as an ideological battle between Sawer's 

'moderately incompetent affluent federalism' and arguably more efficient alternatives, 

the question 'federalism: yes or no?' was self-answering.  With territorial debate now 

better understood as an unresolved struggle between two interlinked decentralist 

traditions and a continually reinvented centralist status quo, we can restore a more 

practical focus.  Far from being just about federalism, Australia's longer and broader 

history of debate mixes a variety of theories with practical questions of how either or 

any tradition might deliver less incompetent, more affluent outcomes.  We need no 

longer fear that those who ask such questions have "simply recycled prejudices about 

government and federalism", as Galligan (1995: 198) dismissed the Business Council of 

Australia.  Instead, we can begin looking for some substantive answers, such as 

Drummond's reasoned claim (2002) that up to AUD$20 billion or over 6% of national 

public sector expenditure might be liberated annually under alternative decentralist 

formulae, whether classified as federal or unitary. 

The pragmatic debate needed to resolve Australia's traditions of territorial dissent will 

revolve not around whether we classify our optimum structure as federal or unitary, 

though that will inevitably remain important.  Instead this new debate will turn on 

substantive questions of what tangible social, economic and political benefits 

constitutional development might bring, if we are prepared to canvas further evolution.  

We can safely predict the course of this discussion: the benefits will have to be 
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substantial and reasonably certain to outweigh the risks of change; they will have to be 

as attractive to urban communities as to rural ones; they will have to embody more 

decentralisation than centralisation of control and resources; and the objectives and 

institutional forms of decentralisation will have to be better articulated than at any 

previous time.  Further the arguments will have to deal realistically with past political 

and legal lessons, including the strong but natural capacity of existing state and local 

institutions to resist change in any form.  With the exception of the last, these are not 

radically new questions to a majority of Australians, repeatedly asked but never 

answered over 150 years.  Our existing history suggests it is no more desirable than it is 

realistic to expect such questions to disappear without answers being found. 

 
Curing a withering federalism 

The third political challenge posed by this new history is its confirmation that despite its 

theoretical richness, in practice Australian federalism is in poor health.  Australia's 

limited/classic federalism is a mix of constitutional traditions in which artificially 

centralist unitary values remain dominant but whose history and qualities are poorly 

understood.  In their postwar 'double centralist' form, Australian trends towards national 

centralised programs continue to undermine the supposed decentralist advantages of a 

federal structure in federalism's own name.  These trends were exacerbated by 

Keynesian national planning and nation-building by Labor governments, but before the 

rise and after the decline of each, have been part of a more fundamental pattern.  

Although federal values run deep in many parts of the community, these receive only 

limited support from a constitutional structure which is essentially federal in technical 

description only.  Australian nationalism remains a positive political force and 

Australian regionalism appears alive and well, yet federalism as a way of governing 

remains a largely defensive and negative centralist strategy. 

An irony of this predicament is that it stems in large part from one of few features of the 

Australian political system reliably federal in character: the self-perpetuating nature of 

Australia's federal jurisdictions, regarded in political science as sufficient reassurance 

that federalism will survive.  However, on this key criterion the political and economic 

functionality of federalism is irrelevant, whether on arguments that it is enough for 

Australian federalism to protect only that "regional diversity arising out of territorially 
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sovereign boundaries" (Holmes & Sharman 1977: 57) or that Australians should simply 

learn to live with "the 'rationality' of boundaries that are legitimated not by logic or 

science, but by the illogical and unscientific circumstances of history and politics" 

(Davis 1987: 22-23).  The question still not answered is how illogical and unscientific 

political defaults have to become before we recognise attacks on their legitimacy.  Some 

dissent can always be regarded as natural and healthy but minor; other types of dissent 

indicate fundamental problems or opportunities for fundamental improvement. 

Absent the colonies' institutionalisation around the territorial defaults to 1860, there 

remains little logic to the presumption that a healthy federal system should never adapt.  

In Australian experience popular constitutional politics has instead tended to presume 

the opposite, sharpened not only by experience of territorial change prior to 1860 and 

the 1901 provisions for new states but the general promise of Federation's democratic 

processes of constitutional ratification and amendment.  In reality those processes have 

proved too open to party-political manipulation to reliably succeed, leading to increased 

reliance on surrogate flexibility through legislative, administrative and judicial 

innovation, but these surrogates have proved much less useful in compensating for 

perceived territorial deficiencies.  Had the Commonwealth's Chapter VI powers to 

"admit or establish" new states proved effective, there is little doubt that the values 

underpinning Australian federalism would have been deepened and strengthened, and 

that this more flexible path would have averted continuing demands for state abolition.  

Instead the territorial inflexibility of federalism continues to undermine its own 

legitimacy even when there is no sensible reason why this should be the case. 

If even decentralised unitary ideas in Australia tend towards federal forms in practice, 

as we saw between the 1890s and 1920s, then there need be little conflict over the 

technical paths by which territorial flexibility might be restored.  If it was a question of 

abolishing the states and replacing them with nothing, then the legal path would be 

more problematic (see e.g. Craven 1989), but again, that is not the thrust of either of 

Australia's main decentralist territorial traditions.  As a result, there is a spectrum of 

constitutional options.  At one end, a whole new constitution might be adopted in which 

a new territorial formula was researched, negotiated and laid out, requiring approval by 

a majority of the electors in any state territorially affected (probably all).  At the other 

end of the spectrum lies the fact with sufficient political will or persuasion, existing 

state legislatures could voluntarily surrender their territorial rights into a new territorial 
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formula based on either federal or unitary principles, without even the need for a 

referendum let alone any formal constitutional change.1  In between lie a variety of 

facilitative processes already suggested within Australian experience, from a one-off 

territorial reapportionment by royal commission as proposed by Henry Parkes, to 

amendments providing the Commonwealth with enforceable triggers for change in 

individual cases, suggested as early as 1891 by Richard Chaffey Baker and rediscovered 

by the constitutional reviews of the 1920s and 1950s. 

If this description makes change sound technically easy, it serves the purpose of 

demonstrating that technical change is not the core problem.  Rather the core political 

problem is whether we want our understanding of federalism's territorial values and 

basis to continue to atrophy or are prepared to recognise that territorial self-perpetuation 

around a mixture of 'pre-quinine' political defaults is not in itself sufficient sign of a 

healthy constitutional culture.  All those concerned for federal principle should actively 

reembrace Australia's history of debate over political decentralisation rather than 

pretend the boundaries of 1860 somehow magically represented an immediately 

optimum strategy for governing for all time.  The alternative, on Australia's present 

'double centralist' track record, will be continued emergence of a system in which 

Australia remains nominally federal, but not even lip service is paid to ideas of 

decentralisation in any significant form. 

 

                                                 

1 For the reasons argued in chapter 5, ss. 111 and 124 of the Constitution allow the existing state 
legislatures to surrender whatever territory might be needed to form new federal units (states or 
territories) without the need for any referenda.  Similarly, s. 51(xxxvii) allows existing state legislatures 
to refer any legislative powers to the national legislature without referenda, just as s. 51 more broadly 
allows the Commonwealth to legislate in respect of any matters in such a way as to delegate those matters 
to state or regional legislatures.  With sufficient political will, both territorial change and a 
reapportionment of powers could therefore be achieved without referenda or constitutional amendment.  
The only amendment probably needed for clarification would be of the provisions requiring equal Senate 
representation of no less than six Senators for all Original States (s. 7) and less problematically, a 
minimum of five members of the House of Representatives for all Original States (s. 24).  This is 
predicated on the assumption that no Original State would cease entirely to exist in the constitutional 
restructure but rather would surrender all but (for example) its metropolitan region into new regional 
units.  However, a minimum of six Senators for all regions represented in the Senate would require, in the 
case of even 20 regional governments, a Senate of 120 (as opposed to the present 72); with the s. 24 
'nexus' then requiring a House of Representatives of 240 (as opposed to the present 125).  Even this 
change could be avoided were it accepted, pursuant to s. 121, that the new regional units need not enjoy 
equal Senate representation with the remnants of the Original States; but departure from that precedent in 
a general constitutional restructure would probably leave the proposal open to attack as more 
'unificationist' than 'federal'. 
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9.5.  To the future 

Concepts of territory have shaped the development of government in Australia in 

manifold ways, revealing a far richer political history than previously appreciated.  In 

seeking to unpack the enigma of Australia's post-1860 territorial stability in the face of 

continuous pressure for change, this history confirms just how ubiquitous issues of 

territory have been to Australian constitutional development.  From the first calls for 

Tasmanian 'independence' in the 1820s to Gough Whitlam's 1970s promise of 'a 

regional framework for participation in all those decisions which most directly 

determine the quality of our lives', Anglo-Australian debate over territory has been 

constantly colourful and fundamentally dynamic.  Consistently with worldwide trends, 

economic, technological and social change have never served to destroy territory as a 

political factor but rather to continually "reshape its social importance and reconstruct 

territorial systems of action" (Keating 1998: 1-3). 

Australia's substantially unresolved debates over territorial structure, however, hold 

significant theoretical and political challenges.  The mere fact of this lack of resolution, 

in defiance of orthodox constitutional stereotypes, itself demands further study as to 

how these challenges can be refined and best answered.  A considerable part of meeting 

them lies in Australians' willingness to once again take charge of their own deliberative 

processes, recognising their parliaments' generally poor performance in constitutional 

matters.  However little is as certain as the fact that as Australians continue to come to 

grips with their future, issues of territory are unlikely to go away.  Our history 

emphasises that whatever the theoretical limitations of our intellectuals, technical errors 

of our lawyers and deliberative failings of our political leaders, we will continue to 

produce alternative visions of the constitutional structure needed to meet our 

challenges.  The 21st century task is to finally harness these visions in a constitutional 

geography that truly reflects the diverse character of our landscape and its peoples, and 

works with them in all their endeavours, rather than one that accidentally became 

frozen. 

_______________ 
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