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Abstract 
As ‘gatekeepers’ to the financial system, lawyers, accountants and real estate agents play 

an indispensible role, intentionally or unwittingly, when criminals use their services to 

facilitate real estate transactions with illicit funds. Recognised as a high-risk, high-value 

sector for money laundering, empirical research in this area is, however, scarce. The 

important question then becomes how effective is the policy objective to detect and deter 

money laundering through professional facilitators in the real estate market?  

This thesis answers that question with new empirical evidence drawn from New Zealand 

criminal proceeds real estate transactions facilitated by professionals. Unlike other 

countries where professionals are partly or wholly exempt from anti-money laundering 

regulations, obligations to detect and report suspicious real estate transactions have 

applied to professional facilitators in New Zealand since 1996, yet inexplicably there is 

almost no objective evidence in this area. This thesis uses primary sources including court 

records to fill a knowledge gap in the use of professionals enabling financial transactions 

with illicit funds. It concludes that policies to detect and deter laundering through 

professional facilitators achieved intended outcomes in just four percent of research cases 

over a 20-year period. It found that when presented with property transactions involving 

proceeds of crime, professionals were more often enablers than inhibitors. This thesis also 

maps characteristics empirically associated with criminal investment in real estate found 

to be more, and less, susceptible to masking by criminal actors. These new empirical 

findings represent a significant advance in knowledge because they point to policy, 

enforcement and regulatory settings to help transform professionals unwittingly enabling 

financial transactions with criminal proceeds into more effective sentinels. 

This thesis also constructively critiques a new global framework for evaluating the 

effectiveness of anti-money laundering regimes against defined ‘outcomes’. With 

surprisingly little dialogue at the intersection of policy effectiveness/outcomes and money 

laundering scholarship and practice, the obvious question is whether the new 

methodology reflects an outcome-oriented effectiveness framework, as it purports. This 

thesis finds that it does not yet do so. This represents a significant contribution if it helps 

advance policy, regulatory and enforcement strategies and further research to improve 

crime detection and prevention capabilities and outcomes. 
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The purpose of this research, in three quotes 

Albert Einstein 

Tribute to Pablo Casals, 30 March 1953 (Corredor, 1957, p.11). 

He perceives very clearly that the world is in greater peril from those who tolerate 

or encourage evil than from those who actually commit it. 

Sam Koim 

Department of Justice and Attorney General, Papua New Guinea (Koim, 2012). 

This is no theoretical process. When money that is supposed to build hospitals or 

buy medical equipment is used to buy real estate in Cairns or Brisbane, people 

die. And, quite frankly, those who turn a blind eye to this are as guilty as the 

offenders. 

Ron Pol 

From section 2.7.1 below, discussing research case 18. 

Professionals enabling the real estate transaction with illicit funds reported no 

concerns. It is unsurprising the accountant failed to report criminal activity that 

implicated him. Likewise, the vendor’s solicitor; she was used unwittingly, 

missing or failing to understand the few red-flags observed. The outcome might 

have been different if the purchaser’s solicitor and another lawyer who facilitated 

the offender’s subterfuge had made further enquiries in the face of multiple 

identified indicators of the criminal activity their services assisted. Absent which, 

the result, plainly foreseeable, was equally clear. For a few hundred dollars for 

their services, the offender’s large-scale criminal activity, and serious economic 

and social harm to local and regional communities, continued unchecked for 

another nine years. Serious crime was enabled, and perhaps inadvertently 

encouraged and invigorated, by the services of professionals.  
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Preface 

A former law firm chief executive shared a personal observation: 

I went to an auction where a young guy walked up, put in an opening bid of 

$1 million and bought a property for well over market price. A guy I was talking 

to said 'drug money'. No one really cares where the cash is from, just that it shows 

up (Anon, 2016b). 

Two news reports on the same day from separate continents illustrate differing 

perceptions about the use of professional facilitators (lawyers, accountants and real estate 

agents) to help launder criminal proceeds. After the United States government announced 

that it would monitor certain property transactions, a realtor claimed money laundering 

concerns were ‘overblown.’ He added, “We’re going to say [to prospective buyers] ‘we’re 

not looking into your pocketbooks, your bank accounts. If you have money… we’ll work 

with you’.” (Iannelli, 2016). Meanwhile, in Nigeria, a country seeking US help to stem 

outflows from corruption and other crime, Professor Angwe regretted that “countries that 

readily accept stolen funds… were aiding people in looting funds that could have been 

used to improve dying infrastructures” (Ikhilae, 2016).  

It was later revealed in New Zealand that hundreds of millions of the billions of dollars 

allegedly looted from a Malaysian development fund were funnelled into luxury real 

estate in Manhattan, Los Angeles, London, Singapore and Hong Kong, owned by 

secretive New Zealand trusts (US DOJ, 2016, Nippert, 2017, Low v Rothschild, 2017, 

Rewcastle-Brown, 2017a). The ownership structures facilitating alleged corruption on a 

grand scale were described as “planned deceptions” designed by lawyers. “By pretending 

that there is seriously any other substantial reason” for such mechanisms “is participating 

in the fraud” (Rewcastle-Brown, 2017b). When professionals facilitate such transactions, 

some may knowingly assist criminal enterprise. Many others may be unwitting. Others 

still may turn a Nelsonian eye, disassociating money from how it was generated, and the 

social and economic harm caused by profit-motivated crimes such as corruption, fraud, 

drugs-, arms- and human-trafficking. This thesis examines the use of professional 

facilitators by criminal actors, across the full spectrum of their participation in the process 

of enabling financial transactions with proceeds of crime. 



6 

If there is value in this new research, delusions of relevance and impact (Cohen, 1988, 

p.30) in ‘speaking truth to power’ (Wildavsky, 1979) are shattered if Lord Keynes'

observation is accurate that "there is nothing a government hates more than to be 

well-informed; for it makes the process of arriving at decisions much more complicated 

and difficult" (cited in Banks, 2009b) and hinders “policy-based evidence making” 

(Alldridge, 2016, p.13). It is, however, arguably the absence of data that hampers 

effectiveness. "Without evidence, policymakers must fall back on intuition, ideology, or 

conventional wisdom", and "the resulting policies can go seriously astray" (Banks, 2009a, 

p.5). This resonates in the context of contemporary anti-money laundering practices

driven by a dominant narrative arguably poorly connected with the effectiveness and 

outcomes discourse. This thesis joins the nascent discussion at the confluence of those 

strands. It asks not whether we have rules, or the extent to which they are complied with, 

but whether they work. It provides new empirical evidence on the role of professionals 

enabling financial transactions with proceeds of crime, it measures policy effectiveness, 

and it offers original analysis on the global anti-money laundering ‘effectiveness’ and 

‘outcomes’ framework. Evidence may complicate the decision-making process but, if 

relevant, it extends the scholarship and, if timely, may assist policymakers and 

practitioners advancing evidence-based decision-making for better outcomes. 
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1 Introduction & summary of findings 
 

Criminals use legitimate businesses like banks and ‘gatekeeper’ professionals that 

facilitate access to the financial system - such as lawyers, accountants and real estate 

agents - to launder the proceeds of crime. Anti-money laundering legislation therefore 

co-opts some of these private actors to detect and report suspicious transactions. But, 

having such rules is one thing. Whether they work is another.  

 

Notwithstanding coordinated global standard-setting and monitoring, it has proven 

difficult to claim any objective measure of policy success. The United Nations observed 

in bureaucratic understatement that the “success rate of identifying criminal capital flows 

is limited”. It estimated that only about 0.2% of criminal proceeds is seized globally.  

 

In comparison, more than 20% of the globally produced illicit opiates are being 

seized and more than 40% of the cocaine. The question that arises is whether 

money launderers really are so much smarter than drug traffickers, or whether 

there is something wrong with the existing control system? The problem does not 

seem to be a lack of international instruments… but, more likely, shortcomings in 

the implementation of existing instruments (UNODC, 2011, p.131). 

 

Since December 2014, the effectiveness of anti-money laundering regimes has been 

evaluated against ‘outcome’ measures developed by the Financial Action Task Force 

(FATF), as the global standard-setting body. Whether the new system has had a material 

and demonstrable impact, however, remains untested. Scholars have found gaps in the 

global anti-money laundering system, and questioned its effectiveness (Halliday et al., 

2014, Levi and Reuter, 2006, Fisher, 2014, Sharman, 2017, Findley et al., 2015, Findley 

et al., 2014), but the laundering of criminal proceeds into real estate remains a "big hole", 

under-researched and poorly understood by researchers, regulators and policymakers 

(Hudson et al., 2014). Scholars also seek more information on the role “played indirectly 

by third parties in laundering processes, such as...lawyers...and real estate agents 

who...inadvertently aid criminals" (Unger et al., 2006, p.163). 

 

This research posits that the real estate and professional services sectors may hold clues 

to anti-money laundering policy effectiveness. Real estate is a prominent target for 
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“large-scale” laundering (FATF, 2014d, pp.7, 31, FATF, 2007b, OECD, 2007), with 

professionals as "indispensable players" (Nelen, 2008, p.754). With banks stepping up 

efforts to close their doors to illicit funds, and "criminals always seek[ing] new ways to 

move the proceeds of crime" (Henning, 2015), it follows that the use of professionals may 

be increasingly attractive. Government agencies also perceive money laundering 

extending beyond banks, through non-financial businesses and professions (US State 

Department, 2016, p.1, AUSTRAC, 2015a), into property transactions (AUSTRAC, 

2015b, NZ FIU, 2015), and in other areas where professionals’ expertise is “crucial” 

(Europol, 2013, p.14). 

 

Moreover, systemic gaps are believed to adversely affect policy outcomes. FATF 

evaluators say that the absence of money laundering controls on professionals has a 

“negative impact” on effectiveness (FATF and APG, 2016a, p.8), and calls into question 

“the effectiveness of the preventive measures in the financial system as a whole” (FATF 

and APG, 2015, pp.7, 13, 91). Yet, without such controls in many countries, there is 

arguably no policy to detect and deter laundering through professionals in jurisdictions 

such as Australia and Canada, and for research purposes limited data from which to assess 

effectiveness. In contrast, basic money laundering controls have applied to professionals 

in New Zealand’s real estate sector for two decades (FTRA 1996).  

 

This thesis responds to calls for empirical evidence, and helps close part of an implicit 

effectiveness gap (Halliday et al., 2014, FATF, 2013b) in an under-researched area of 

scholarship and practice. Framed in policy effectiveness, it uses primary data from 

criminal asset forfeitures to fill a knowledge gap in the role of New Zealand professionals 

facilitating real estate transactions with criminal proceeds. It also assesses the global 

anti-money laundering ‘effectiveness’ methodology.  

 

After briefly noting the key findings and contributions respectively of the research, below, 

this chapter concludes by outlining the remaining structure of this thesis. 

 

Summary of key findings 

 

1. Limited policy effectiveness. The research found that policies to detect and deter 

money laundering through professional facilitators achieved intended outcomes in 

just four percent of assessable research cases over approximately a 20-year period. 
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2. Professionals were found more often unwitting or wilfully blind enablers than

inhibitors of criminal activity. When presented with real estate transactions with the

proceeds of crime, more than a third of professionals enabling such transactions were

duped by criminals misusing their services. No red-flag criminal indicators were

assessed visible when their services were used to help facilitate criminal endeavours.

Nearly a third were assessed unwittingly used by criminals. They faced relatively few

red-flag criminal indicators, and missed or misunderstood their significance. Nearly

another third of professionals enabling financial transactions with illicit funds was

assessed as wilfully blind (or as behavioural scientists might contend, wishfully blind

(Ariely, 2013, p.2)), failing to inquire further, or at all, notwithstanding multiple

identified criminal indicators.

3. Prosecutions are a poor indicator of professionals facilitating criminal

transactions. The paucity of prosecutions of professional facilitators was found not

to be a reliable indicator of their role enabling criminal transactions. The research

isolated more instances exhibiting at least as many red-flag criminal indicators as in

the few cases prosecuted. All identified prosecutions related to transactions in the first

decade of the research period, notwithstanding a consistently high proportion of

facilitators assessed as unwittingly used or wilfully blind in the second decade.

Counter-intuitively, law changes early in the second decade markedly increased the

ability to prosecute for wilful blindness in appropriate cases, yet none eventuated.

4. Professionals were found to be involved in a wide range of financial transactions

with crime proceeds. Professionals were identified facilitating a wide range of

financial transactions with criminal proceeds, including incorporating companies,

establishing trusts, preparing contract and trust documents, and reviewing and varying

existing contracts. Some acted as trustees, established trustee companies and

conducted litigation potentially involving criminal proceeds. Others lodged formal

notices preserving or releasing interests in property acquired with illicit funds, advised

‘straw-man’ property owners, and acted as conduits for payments to banks or as

funding channels to other professionals enabling financial transactions. Some

professionals received criminal funds, arranged their payment overseas, or advised

colleagues enabling real estate transactions with criminal proceeds.
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5. Red-flag criminal indicators were ranked in order of importance. This thesis 

produced the first ranked list of characterisations empirically associated with criminal 

investment in New Zealand’s real estate market. Thirty-two factors were assessed, 

and ranked in order of observed empirical frequency. Differences between complicit 

and non-complicit facilitators were also identified. Rankings are useful because much 

of the literature offers only generic lists of red-flag criminal indicators, with little or 

no indication of their relative importance based on empirical evidence.  

 

6. The empirically mapped distribution of red-flag criminal indicators exposed 

where criminals can (and do) exploit gaps. The research found that criminals shield 

professionals and others associated with financial transactions (such as banks) from 

indicators of criminal activity. Distribution maps of red-flag indicators illustrate 

criminal characteristics more, and less, susceptible to masking by criminals, and can 

help improve policy, regulatory, enforcement and compliance effectiveness. 

 

7. Information asymmetry, as between banks and facilitators, and between 

facilitators, was empirically isolated. The research findings did not support the 

proposition that banks are inherently better placed than professionals to identify 

criminal real estate transactions. Nor is the policy issue resolved by imposing 

anti-money laundering controls on banks and facilitators, due to gaps found between 

banks and facilitators. A lack of knowledge by one, of red-flags visible only to the 

other, presents a policy gap not filled by requiring both to detect/report suspicions.  

 

8. More legislation may not be the (only) answer. The usual response to policy failure, 

more regulation, may be simplistic. Increased money laundering controls may 

reinforce and extend professionals’ obligations, but the core policy question remains 

the same. If duties to detect and report suspicious real estate transactions have not 

proven as effective as intended, will ‘more of the same’ produce a materially different 

result? The findings in this research suggest other solutions oriented towards policy, 

regulatory, enforcement and compliance effectiveness. 

 

9. Targeted net for bigger fish. This thesis also examines an underused policy 

effectiveness indicator recognised by the United Nations. It suggests that, despite the 

global ubiquity of money laundering controls, the ‘success rate’ of current policy 

settings represents little more than a rounding error in criminals’ accounts as they 



20 
 

conduct and expand profit-motivated criminal enterprises. This thesis suggests that an 

advanced form of ‘follow-the-money’ policing and new strategies may be needed for 

an order-of-magnitude change to help make crime unprofitable, beyond the rhetoric. 

 

10. The research can be replicated in other jurisdictions and for other financial 

transactions. New Zealand was selected as a research subject because it has 

long- standing anti-money laundering obligations on professionals in specified classes 

of financial transactions, but the methodology developed to operationalise the 

identification and assessment of red-flag criminal indicators is jurisdictionally neutral, 

irrespective of anti-money laundering obligations. Nor is the methodology restricted 

to real estate. It is possible to identify, assess and rank characteristics empirically 

associated with criminal investment in any class of financial transaction. 

 

Contribution to scholarship and practice 

Complementing the findings summarised above, this thesis makes the following 

contributions to the literature and practice. 

 

1. New empirical findings: How lawyers, accountants and real estate agents 

facilitate criminal financial transactions. This thesis fills a knowledge gap with new 

empirical research outlining how lawyers, real estate agents and accountants are used 

to facilitate financial transactions with proceeds of crime in New Zealand real estate 

transactions. It offers policy, regulatory and enforcement strategies and research 

suggestions to enhance crime detection and prevention capabilities, and outcomes. It 

also suggests strategies to assist the transition of professionals unwittingly enabling 

financial transactions with criminal proceeds into more effective sentinels. 

 

2. Constructively assesses the new global effectiveness and outcomes framework 

for evaluating anti-money laundering regimes. With few existing connections 

between disciplines, this thesis constructively critiques the new global anti-money 

laundering ‘effectiveness’ methodology from an overarching policy effectiveness and 

outcomes framework. Drawing from the outcomes discourse and evaluations of 

anti-money laundering regimes (notably Australia and Canada), it finds that the 

methodology does not (yet) reflect an outcome-oriented policy effectiveness 

methodology as it purports, and suggests prospective solutions. 
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3. Advances a nascent conversation that the standard ‘incremental’ approach of 

extending money laundering controls is not working as intended. This thesis joins 

and extends discussion postulating that the global anti-money laundering regime, 

viewed objectively from an outcomes perspective, has not clearly demonstrated any 

material and compelling evidence of effectiveness. Logically, therefore, the standard 

‘incremental’ approach, of extending existing obligations to new private actors and 

financial transactions, is unlikely to have a substantial policy effectiveness impact. 

 

4. Assesses anti-money laundering policy effectiveness, and revisits interdiction 

rates as a ‘success rate’ measure. This thesis reintroduces interdiction rates (the 

proportion of criminal funds seized or forfeited by enforcement authorities) as a 

‘success rate’ indicator of policy settings and activities enabling the identification and 

disruption of profit-motivated crime, and assesses anti-money laundering 

effectiveness in jurisdictions that apply different policy settings to professional 

facilitators: New Zealand, Australia, Canada and the United Kingdom (with European 

Union and global comparators). Notwithstanding the global ubiquity of money 

laundering controls, and claims of policy success, it finds that the amount of crime 

proceeds interdicted, in a range of countries assessed, and globally, is little more than 

a rounding error in the accounts of profit-motivated criminal enterprises. 

 

5. New investigative tool assesses the nature and extent of professionals’ 

involvement in facilitating criminal financial transactions. This thesis 

operationalises existing knowledge by connecting new data with known red-flag 

indicators associated with criminal real estate transactions, and ‘places’ the 

involvement of professionals on a modified four-part continuum. The result is a new 

‘breathalyser’-like assessment tool enabling rapid evaluation of professionals’ 

involvement in such transactions. Applied to each relevant financial transaction in the 

research cases, the new assessment methodology can also be used as an investigative 

and compliance tool, with specialist analytics to detect complicit, wilfully blind and 

unwitting professionals enabling financial transactions with criminal proceeds.  

 

6. New methodologies for ranking and mapping characteristics empirically 

associated with criminal investment. By rank-ordering red-flag criminal indicators 

and mapping characteristics empirically found to be more, and less, susceptible to 
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masking by criminal actors, this thesis advances the literature and practice, which 

typically lists generic red-flags with little or no indication of their relative importance. 

 

7. Intelligence-led policing initiatives to help make crime unprofitable, beyond the 

rhetoric. Building on a theoretical operational policing continuum concluding with 

‘intelligence-led policing’, and findings that enforcement agencies currently interdict 

a small proportion of criminal proceeds, this thesis suggests practical opportunities to 

identify, prosecute and deter higher-order profit-motivated criminal offending. 

 

8. Methodology to locate data and identify relevant transactions with proceeds of 

crime enabled by professional facilitators. The methodology, data collection, case 

selection, operationalisation and coding developed to identify relevant criminal 

transactions was used to uncover new empirical evidence of professionals facilitating 

transactions with criminal proceeds. It is equally applicable in any jurisdiction with 

proceeds of crime legislation, irrespective of anti-money laundering obligations; to 

support evidence-based policy development or further research. 

 

9. Minor adjustments suggested in the McConnell/Marsh policy effectiveness 

spectrum and the presentation of global anti-money laundering ratings. This 

thesis suggests a visual representation of McConnell/Marsh policy effectiveness 

gradations between success and failure. It also suggests incremental advances to 

elements of FATF’s ‘effectiveness’ methodology which currently evaluates 

anti-money laundering regimes on 11 ‘outcome’ measures but describes overall 

effectiveness only in broad thematic terms. Average ‘effectiveness’ and risk ratings 

can be calculated (and ranked) for each jurisdiction, and for each ‘outcome’. The data 

can also be displayed in a format graphically illustrating relative ratings. 

 

10. Illustrates scope and scale of definitional changes to US State Department 

effectiveness findings. Prompted by the March 2017 release of the US State 

Department’s thirty-second annual International Narcotics Control Strategy Report, 

this thesis briefly reviews the frequency of changes made since 1998, graphically 

illustrating the relative magnitude of the latest changes, potentially the most 

significant transformation since its introduction. 
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Remaining thesis structure 

This brief introductory chapter concludes by summarising the remaining structure of the 

thesis. Outlining a case study methodology to identify, operationalise and assess relevant 

data, using underexamined evidence of professionals facilitating real estate transactions 

with crime proceeds, chapter 2 provides a methodological basis for new empirical 

findings. Chapters 3-5 then provide a theoretical base for the research findings. They 

also detail the manifold research design insights that shaped development of the 

methodology outlined earlier, in chapter 2.  

 

Specifically, chapter 3 outlines money laundering and its global system of controls. It 

places laundering in a broad ‘proceeds of crime’ context and introduces criminal justice 

policy effectiveness concepts increasingly associated with ‘outcome’ over ‘output’ 

measures. Chapter 4 examines the role of professionals enabling real estate transactions, 

as a high-value, high-risk area for money laundering. The overarching policy 

effectiveness and outcomes literature outlined in chapter 5 allows us to think 

systematically about the extent to which policies achieve their objectives, and as the basis 

to develop a framework to assess anti-money laundering policy effectiveness. 

 

Those introductory chapters provide the theoretical base for new findings, in two parts: 

original analysis; and new empirical evidence. 

 

In relation to the first component of new findings (original analysis), chapter 6 offers 

original analysis of the new global anti-money laundering ‘effectiveness’ methodology. 

It draws from a thin strand of scholarship connecting the outcomes and money laundering 

literature, applies the outcomes lens of chapter 5, and finds that the new methodology 

does not (yet) fully reflect the outcome-oriented policy effectiveness framework it 

purports. A complementary comparative review in chapter 7 fails to find meaningful 

policy effectiveness differences between countries that apply anti-money laundering 

obligations over some, none, or all facilitator professions. It tests prospective policy 

effectiveness measures, settles on interdiction rates as an interim metric, and finds that 

the amount of criminal proceeds interdicted by authorities is little more than a rounding 

error in the accounts of criminal enterprises. 

 

In relation to the second component of new findings (empirical evidence), also framed in 

the outcomes lens of chapter 5, and drawing from the methodology in chapter 2 and 
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theoretical base of chapters 3-5, chapters 8-9 deliver new empirical findings to help 

close a knowledge gap in the role of professionals facilitating financial transactions with 

illicit funds in New Zealand’s real estate sector. These chapters also make new empirical 

findings about the effectiveness of policies to detect and deter such transactions.  

 

The thesis concludes in chapter 10 with further policy implications and a research agenda 

to help advance the development of evidence-based policy settings, and regulatory and 

enforcement strategies, targeted for effectiveness. 
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2 Methodology 
 

This chapter outlines a case study research methodology. It details the data collection, 

case selection, operationalisation and coding used to help close an identified knowledge 

gap in the nature and extent of professionals’ involvement in facilitating real estate 

transactions with criminal proceeds. It uses a qualitative analysis of research cases with 

known proceeds of crime transactions, and assesses the effectiveness of policies to detect 

and deter such transactions.  

 

This chapter separates those components into two main parts, as the basis for new 

empirical findings in chapters 8 and 9. 

 

First, sections 2.1-2.5 include a brief introduction, identify two main areas where data are 

missing, and suggest a method for addressing a knowledge gap in the use of professionals 

facilitating criminal real estate transactions. These sections also situate the research, 

record confidentiality issues, and conclude with the research question.  

 

Second, sections 2.6-2.8 describe how the methodology was operationalised. They 

explain how data were drawn from criminal real estate asset forfeiture cases, and chart a 

six-stage process to isolate research cases with professionals facilitating financial 

transactions with illicit funds. They outline the coding system developed to identify 

potential involvement by facilitators, and the selection of red-flag criminal indicators. 

Procedures to operationalise the indicators, and the method by which facilitators’ activity 

was assessed to 'place' their involvement on a recognised continuum, are also explained. 

 

 Introduction 

 

Despite a Chinese arrest warrant, Interpol red notice, several identities, and the seizure of 

A$6 million amidst money laundering allegations in Australia before his arrival in New 

Zealand in 2001, Mr Yan was controversially granted New Zealand citizenship the 

following year. Accused of orchestrating a $129 million fraud as chairman of a Chinese 

pharmaceutical company (Savage, 2017c), Mr Yan was the fifth-ranked ‘economic 

fugitive’ of a ‘top 100’ list sought by Chinese officials (O'Sullivan, 2016). Of as many as 
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a dozen thought to be in New Zealand, Mr Yan was the most prominent. New Zealand’s 

disproportionate attraction as a destination for alleged corrupt officials continues. In late 

April 2017, Chinese officials released the details of 22 suspects; 10 had fled to the United 

States, five to Canada and four to New Zealand, with just one each to Australia, England, 

and the Caribbean (Chaston, 2017, Needham, 2017, Howard, 2017).  

 

In Mr Yan’s case, an internet search produces hundreds of news articles. For example, 

between 2001 and 2013, Mr Yan reportedly gambled more than $563 million at SkyCity 

casino, and once lost nearly $5 million in 82 minutes (Savage, 2016). Court records 

outline “extraordinary” deposits, “often of large amounts within one day where the money 

was put in and out of different accounts”. These activities were described “hard to 

understand, save as attempts to disguise the source of the money” (Yan v Police, 2015, 

p.45). In the purchase of an apartment, police reportedly claimed “the only logical 

explanation” was that the money was sourced from criminal offending, and that Mr Yan 

“intended to launder the funds and disguise them as casino winnings.” Although “much 

more convenient” to purchase the apartment conventionally, $500,000 was handed to a 

real estate agent, in cash, inside the casino (Savage, 2016).  

 

Facing a five-month hearing to determine whether police could continue to restrain his 

assets, before a longer trial to decide whether they should be forfeited as criminal 

proceeds, Mr Yan settled with authorities. Without (initially) admitting criminal or civil 

liability for money laundering related to alleged crimes in China, Mr Yan agreed to pay 

$42.85 million, and the assets restrained in New Zealand’s largest forfeiture were released 

(NZ Police, 2016a, Savage, 2017b). In an arrangement between Mr Yan and Chinese and 

New Zealand authorities revealed in May 2017, Mr Yan then returned to China. He was 

prosecuted on fraud charges, but released on bail. Following his return to New Zealand 

(Savage, 2017c), Mr Yan pleaded guilty to laundering “significant sums of money”, 

although his lawyer claimed that it involved less than $30,000, and that Mr Yan was not 

involved in the underlying fraud (Savage, 2017a). The New Zealand government 

reportedly kept $15 million of the forfeited funds, and returned nearly $28 million to 

China. Mr Yan was convicted and sentenced to five months’ home detention (Savage, 

2017a, Savage, 2017b, NBR, 2017). The sparse summary of facts, described by the 

sentencing judge as “singularly uninformative” (Savage, 2017b), reportedly fails to reveal 

which financial transactions involved criminally-acquired funds and constituted money 

laundering, nor even the amount involved. None of the individual financial transactions 
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appear to have been judicially tested. The nature and extent of the involvement of 

professionals enabling Mr Yan’s transactions likewise remains untested, and the alleged 

criminal provenance of their source of funding unproven.  

 

The nature and extent of involvement by professionals who facilitated transactions with 

proven criminal proceeds, however, also remains untested. Such transactions, for the most 

part unexamined and under-examined, present a significant knowledge gap about the 

involvement of professionals enabling financial transactions with proceeds of crime, as 

outlined in the following section. 

 

 Knowledge gap 

 

“At one point or another, lawyers [and] real estate agents… will have dealings with 

individuals and businesses that want to spend their ill-gotten money” (Yikona et al., 2011, 

p.xv). In the absence of enforcement and regulatory data spanning facilitators’ 

involvement, however, it is difficult to assess the effectiveness of policies intended to 

detect and deter such transactions. The lack of prosecutions of professionals has long 

hampered researchers and restricted research scope and scale (Lankhorst and Nelen, 

2005, Di Nicola and Zoffi, 2005, Chevrier, 2005). 

 

Conceptually, there are at least two broader areas with probable evidence of professionals 

facilitating real estate transactions with criminal proceeds.  

 

The first involves undetected criminal transactions. Relevant data exists because real 

estate transactions are registered, leaving an evidence trail. There are, however, obvious 

difficulties designing a methodology to close a data gap represented by the ‘dark number’ 

(Abel, 2011, p.viii) of unknown transactions involving crime proceeds with unknown 

criminal actors, and unknown facilitators, represented by the base of the pyramid in 

figure 2.1, below. If, by global estimates, up to 99.8 percent of illicit funds remain in the 

hands of criminal enterprises (UNODC, 2011, pp.7, 131), the number of undetected 

criminal transactions, and those facilitated by professionals, is feasibly many times more 

than the known cases. The knowledge gap represented by the majority of undetected cases 

perhaps “[tells] us more about the organizational qualities of the police than about crime 
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as such” (Schneider, 2004b, p.104, citing Tremblay and Kedzier, 1986), but remains 

inaccessible to researchers while it remains impervious to enforcement efforts. 

 

Figure 2.1 Knowledge gap: Criminal transactions facilitated by professionals 

 

 

A second area with evidence of the criminal use of professionals’ services may be more 

fruitful. This involves known real estate transactions with criminal proceeds. Most 

jurisdictions with criminal asset recovery processes have a body of cases where criminal 

activity has been detected, criminals prosecuted, and assets recovered. This is represented 

by the light areas in the first three layers on the left side of the pyramid in figure 2.1.  

 

In some of those cases, professionals’ roles were investigated and prosecuted, represented 

by the tip of the pyramid. This area forms the basis of some empirical research (Benson, 

2016, Cummings and Stepnowsky, 2011, Lankhorst and Nelen, 2005). There are, 

however, very few such cases in New Zealand, as detailed in section 2.4.4 below. 

 

In another ‘dark’ area of known criminal proceeds transactions, however, professionals’ 

activities may have been underexamined, represented by the second and third layers on 

the right of the pyramid in figure 2.1. In a study of 19 cases of suspected involvement of 

legal professionals facilitating money laundering in the Netherlands (of whom nine were 

prosecuted and seven convicted), Lankhorst and Nelen observed an understatement of the 

extent of such involvement, for several reasons. First, it is likely that many cases are never 

investigated, when “law enforcement agencies exercise the utmost reluctance and caution 
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in starting investigations against members of [the legal profession]”. Their role would be 

examined only as part of investigations focused on other suspects. Second, a lack of 

expertise in complex financial transactions and the role of professionals restricts 

investigative capabilities. Surprisingly, citing Kleemans et al (2002), the authors 

suggested that investigators might also be reluctant to prosecute because of the 

‘exceptional’ harm caused by the unacceptable behaviour of professionals who typically 

act for multiple clients, thereby magnifying damage to their profession and harm to 

society caused by a relatively small number facilitating criminal transactions (Lankhorst 

and Nelen, 2005, pp.172-173).  

 

Some of these factors are present in New Zealand. Police admit that they do not pursue 

financial elements of criminal transactions “as much as they could”, instead focusing 

mostly on predicate offences (NZ FIU, 2010b, p.24), and then mostly drugs cases (NZ 

FIU, 2010b, pp.5, 24, 34, NZ FIU, 2010a, p.7, NZ FIU, 2015, pp.7, 8). It was recently 

revealed that a “small fraction” (less than five percent) of fraud cases referred by banks 

are investigated (Collins, 2016a, Collins, 2016d), although fraud constitutes 40 percent 

of domestic criminal funds believed to be laundered (NZ FIU, 2016c), and sophisticated 

transactions often involve professionals. A recent case suggests that similar observations 

may apply to transnational crime, excluded from official money laundering estimates (NZ 

FIU, 2016c), notwithstanding structural elements of New Zealand’s financial system 

conducive to overseas criminal use (Vaughan, 2017d, Vaughan, 2017a, Vaughan, 2017e, 

Shewan, 2016, pp.2, 40, 42, 44, Findley et al., 2014, p.1, Pol, 2016a, Pol, 2016c). With 

New Zealand trusts established and managed by professionals allegedly controlling 

US$265 million of assets acquired with some of the billions of dollars purportedly stolen 

from 1MDB, a Malaysian development fund, and laundered through the purchase of 

assets including luxury Manhattan and Beverly Hills real estate, there is no (public) 

indication that police investigated professionals’ roles in the establishment or 

management of the trusts or the acquisition of assets (Low v Rothschild, 2017). 

 

For similar reasons, professionals’ roles may have been overlooked in other criminal 

transactions. Focused on an area where data may be found (real estate transactions with 

known proceeds of crime), this research theorises that evidential remnants may remain. 

The following section outlines a confluence of factors in New Zealand that suggests an 

opportunity to test this hypothesis, and help close one of the knowledge gaps noted above. 
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 ‘Hidden’ cases: Opportunity to close knowledge gap  

 

In some jurisdictions, such as Canada (in relation to lawyers) and Australia (generally), 

aside from general obligations to report cash transactions above designated amounts 

(Italia, 2013), or when banking-type services are offered (FATF and APG, 2015, p.167), 

professionals remain largely exempt from money laundering controls. As the global 

standard-setter, FATF considers the disconnect between international standards and 

domestic regulations a "great concern", and regularly exhorts countries to extend controls 

over "high risk" professions (FATF and APG, 2015, pp.6, 9, 11-12, 91, 103). That 

"lawyers, accountants [and] real estate agents… are not subject to such obligations [is] in 

direct contrast to their assessment as a high threat" (FATF and APG, 2015, p.85), and 

represents a “serious gap” (FATF and APG, 2016c, p.120) and “significant loophole” 

(FATF and APG, 2016a, pp.35, 87). FATF also considers the failure to fully include 

professionals in money laundering controls has direct bearing on policy effectiveness 

(FATF and APG, 2015, pp.7, 13, 91, FATF and APG, 2016a, p.7, FATF and APG, 2016c, 

pp.137, 149). Without such obligations, however, apart from convictions of those 

knowingly assisting criminals, there seems little available data to test the effectiveness of 

policies intended to detect and deter financial transactions with criminal proceeds enabled 

by professional facilitators across the full spectrum of such involvement, from innocent 

and unwitting through wilfully blind and complicit assistance. 

 

In New Zealand, however, basic anti-money laundering obligations to detect and report 

suspicious transactions have applied to professionals, in specified areas, since 1996. One 

of those areas, real estate transactions, is widely regarded one of the "most prominent" 

for laundering criminal funds, and where professionals play an indispensable role (FATF, 

2007b, FATF, 2014d, FATF, 2013c, Choo, 2012, AUSTRAC, 2010, Unger and 

Ferwerda, 2011). Moreover, New Zealand real estate transactions require the services of 

professional facilitators. This means that if criminal funds are laundered into real estate, 

professionals enabled such transactions. New Zealand’s real estate market therefore 

offers a unique opportunity to start closing a knowledge gap in the involvement of 

professional facilitators in financial transactions with criminal proceeds - beyond the few 

cases involving their prosecution - if data can be found, as addressed in the next section. 
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 Case study methodology 

 

This section outlines a case study methodology using a qualitative approach to assess 

primary source data. It uses known real estate transactions with criminal proceeds and 

isolates and assesses those facilitated by professionals. A qualitative analysis of such 

cases offers a deeper understanding of how professionals are used by criminal actors to 

launder the proceeds of crime. 

 

2.4.1 Situating the research: ‘Crime enablers’ 
 

Professionals’ participation in criminal financial transactions is poorly situated in the 

study of organised crime. With no accepted definition, the ‘organised crime’ concept is 

itself “fuzzy and ambiguous” (von Lampe, 2013, p.459). Professionals’ activities may 

assist criminals, but their “primary activity” seldom involves themselves “violating 

criminal laws to seek illegal profits and power” (Hagan, 2011, pp.381-382). Similarly, 

using another definition of organised crime, groups of professionals are seldom “formed 

and managed to perpetrate acts against the law”, even if their “primary motivation” is also 

economic gain (Rider, 2002b, p.15). With few exceptions, professionals are not typically 

‘organised crime’ actors. Their interaction with organised crime involves facilitating 

criminal transactions as agents for others (Middleton, 2014, p.387). 

 

Nor is the nature and extent of professionals’ involvement in criminal transactions neatly 

contained within the bounds of white-collar crime. In Sutherland’s time as today, 

professionals may be “relatively immune” from prosecution agendas oriented towards 

predicate criminals (1940, p.7). More importantly, there may be no criminality by 

professionals when they enable criminal transactions. Their involvement may be innocent 

or unwitting. 

 

There is overlap with professional ethics, yet ethical considerations typically focus on 

misconduct within a narrower spectrum. ‘Innocent’ facilitation of criminal transactions - 

which present no red-flag criminal indicators - may have neither criminal nor ethical 

ramifications. At the other end of the spectrum, it may be argued that the most serious 

wrongdoing renders professionals “party to crime, taking the issue out of legal ethics and 

into that of ‘clear’ criminality” (Middleton and Levi, 2015, p.649 (the authors' dispute the 
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view expressed)). In short, the nature of professionals’ involvement in criminal 

transactions seldom fits neatly in the study of professional ethics. 

 

The study of professionals facilitating criminal transactions overlaps each field of study, 

but is not fully situated within organised crime, white collar crime or professional ethics.  

 

Middleton and Levi (2015, p.647) chart the recent development of ‘organised crime 

enablers’ (often termed ‘facilitators’ or ‘gatekeepers’) (WEF, 2012, Home Office, 2014, 

ACIC, 2017, DoJ, 2017, FBI, 2016, Coffee, 2006) from the situational crime prevention 

branch of organised crime (Levi and Maguire, 2004, Bullock et al., 2012, Kleemans et 

al., 2012, von Lampe, 2011, Soudijn, 2012, Levi et al., 2005, Freilich and Newman, 2015, 

Gilmour, 2016). This thesis sits within the study of professional enablers, which reflects 

also the dual criminogenic capacity of professionals noted in chapter 4. Professionals 

may facilitate others’ crimes, or commit crime themselves, in each case utilising specialist 

skills and a position of trust and responsibility.  

 

Situated in the ‘crime enablers’ discourse, this thesis also reflects important differences 

from white-collar and organised crime. Even when professionals’ activities might be 

characterised as criminal, “unlike most ‘ordinary’ crimes, the crimes are not a clear break 

from legitimate behaviours that [professionals] customarily perform”. Professional 

facilitators “provide the same service, such as transferring real estate, to the honest and 

the dishonest” (Middleton and Levi, 2015, pp.659, 662), and may do so irrespective of 

the nature and extent of their own involvement in the underlying criminality. 

 

Especially relevant for professionals as ‘crime enablers’, organisational influences - such 

as firm culture, pressures and incentives - also affect opportunity, motivation and other 

factors explaining actions and omissions enabling criminal financial transactions (Punch, 

1996, Croall, 2001, Vaughan, 2002, Vaughan, 1999, Vaughan, 1998, Wang and 

Holtfreter, 2012, Sikka, 2008). The range of classifications for professionals assessed in 

different organisational contexts (from small firms and large) should reflect the modern 

reality in which they operate, allowing for distinctions between individuals, and between 

professions and firms. The research design thus preserves organisational neutrality, 

retaining focus on the organisational context of professionals’ occupational role. 
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In summary, while there is overlap with concepts of organised crime, white-collar crime, 

and professional ethics, the involvement of professionals as ‘crime enablers’ includes 

elements of each but does not fit well into any of those fields. The nature of professionals’ 

involvement also takes a more expansive view than a simple binary knowing/unknowing 

classification. It may include elements of criminal or unprofessional conduct, but the 

‘crime enablers’ concept also comprises professionals’ unwitting and innocent activities 

in facilitating criminal financial transactions. 

 

2.4.2 Analysis does not constitute legal assessment 
 

The existence of anti-money laundering controls on professionals in New Zealand real 

estate transactions (unlike in other jurisdictions such as Australia and Canada) prompted 

the search for a theorised data source, but this section explains why the assessment phase 

of the research was not based on either the absence or presence of legislative provisions.  

 

Unlike research founded on cases where professionals’ activitites were formally judged 

based on specific legislative provisions (Benson, 2016, Cummings and Stepnowsky, 

2011, Lankhorst and Nelen, 2005), given the paucity of such cases (outlined in section 

2.4.4), this thesis examines activities that in many cases were not prosecuted, or were 

under- or un-investigated. It cannot, therefore, assess or ascribe legal or professional 

culpability, and the assessment of professionals’ involvement in criminal transactions was 

based neither on the absence or presence of legislative provisions. 

 

Research case 2 offers a practical example why research was not based on the absence of 

legislative provisions. A criminal group engaged accountants to establish companies as 

consignees for methamphetamine shipments. Accountants facilitating such transactions 

currently have no formal legal obligation to report suspicious transactions under New 

Zealand’s anti-money laundering legislation (FTRA 1996). Those requirements are 

limited to receiving funds for deposit or investment. Likewise, if it is found that 

accountants incorporated other companies established to import methamphetamine (NZ 

Herald, 2016a, R v Cheung, 2017). Clearly, the research could not assess professionals’ 

involvement based on an absence of legislative provisions. There would be nothing 

against which to assess their involvement, and transnational comparisons (with differing 

provisions in each jurisdiction) would be meaningless. 
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Nor could the research make assessments based on legislative provisions that do apply to 

facilitators. Some anti-money laundering obligations apply to lawyers and real estate 

agents facilitating real estate transactions in certain circumstances, and accountants as 

noted above (FTRA 1996). Money laundering is also unlawful (Crimes Act 1961, s243). 

The research could not, however, assess involvement based on those provisions, nor 

assess evidence to the requisite standard, because such matters are solely for the courts. 

Nor does such data exist, except for the few cases where courts have judged facilitators' 

actions. Without a more extensive dataset, such as Lankhorst and Nelen’s nine 

prosecutions in the Netherlands (2005), or Benson’s 20 money laundering convictions of 

professionals in the UK (2016), evaluating the tiny number of prosecuted cases in New 

Zealand would constrain the research to a meaningless exercise in reflective repetition.  

 

Instead, this thesis developed a method to identify, access and analyse a wider range of 

unexamined and underexamined data involving known cases where facilitators enabled 

financial transactions with criminal proceeds. The few cases tested against national 

legislative provisions are only a subset of the research base. 

 

2.4.3 Assessment method enables replication, comparability  
 

Not framed by jurisdiction-specific legislative provisions, evaluation was based on 

globally-recognised anti-money laundering norms, operationalised to enable such 

assessments. This means that similar methods can be used elsewhere. 

 

2.4.4 Overcoming the barrier: Few known cases 
 

As noted above, the obvious dataset for assessing facilitators’ involvement in real estate 

transactions - an extensive body of enforcement and regulatory data about such 

participation - is missing. Despite a long-standing confluence of money laundering 

criminalisation, real estate as a known high-risk sector for laundering, criminal asset 

forfeitures involving real estate, and obligations to report suspicious transactions, it is 

surprising that there is almost no sound evidence of the involvement by professional 

facilitators in real estate transactions with criminal proceeds. 

 

Notwithstanding a confluence of such factors, there remains a paucity of prosecutions of 

professional facilitators, and only one widely-known case, involving a lawyer failing to 
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report suspicious transactions (Police v Devereux, 2002). The apparent lack of 

prosecutions appears to support industry arguments that little or no evidence of any 

problem (and impliedly, little or no problem) suggests little need to impose 

comprehensive anti-money laundering obligations (Law Council of Australia, 2014, 

NZICA, 2009, NZLS, 2009, NZLS, 2016a). Curiously, perhaps, the incidence of 

professional groups commissioning empirical research to support such assertions, 

however, is rarer still. Likewise, examples of government agencies commissioning 

independent, objective, extensive empirical research to support the official narrative 

asserting the need to extend money laundering controls, as noted in the author’s 

submission to a parliamentary select committee (Pol, 2017b, p.2). 

 

Nonetheless, from a research perspective, an almost complete lack of prosecutions of 

professionals, notwithstanding the confluence of factors above, precluded a case study 

method replicating Lankhorst and Nelen (2005) (19 cases of Dutch legal professionals 

suspected of assisting money laundering, and nine prosecuted), or Benson, who examined 

the prosecutions of 20 UK professionals. This research does, however, follow in the 

latter’s footsteps in one respect. Benson observed that Lankhorst and Nelen’s research, 

“the only large-scale examination of this issue carried out in Europe”, offers some 

empirical evidence of professionals helping criminals launder criminal proceeds, but 

there remains “little understanding of the nature or extent of this phenomenon” (Benson, 

2016, p.47). This thesis joins with Benson’s, adding to the empirical evidence of the 

nature and extent of professionals’ involvement in such transactions.  

 

In addition to the one reasonably well-known case in New Zealand, a literature search 

revealed another lawyer prosecuted for failing to report suspicious transactions (Police v 

Patel, 2002), and two other little-known cases. The operator of an accountancy business 

was convicted for money laundering (R v Karstens, 2002). Another accountant was, “by 

a very small margin”, discharged without conviction. The judge described Mr Hampton’s 

participation (he accepted $1000 three times to transfer criminal funds overseas) as 

“unwise”, “shady” and “unprofessional” (R v Hampton (discharged), 2003, pp.5-6), but 

ordered his discharge. The prosecution needed to prove actual knowledge or belief that 

funds came from a specific offence or type of offence. The legislation was later amended 

to include reckless disregard whether funds are proceeds of crime. A discharge today 

seems unlikely in similar circumstances. Likewise, facilitators like Devereux and Patel, 

whose prosecutions also preceded legislative change, might face more serious charges. 
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2.4.5 Testing the boundary: Known cases unfeasibly few? 
 

Whether the ‘correct’ number of known cases involving transactions with criminal 

proceeds enabled by professional facilitators is one, three or four (represented at the apex 

of the pyramid in figure 2.1, above), it remains surprisingly low.  

 

An assessment of Spain’s anti-money laundering regime, for example, found a lack of 

evidence of effective controls in the legal profession, and "many cases involving 

lawyers", whether complicit, reckless or unwittingly used by criminal organisations. It 

found that lawyers play a "central role...in most organised [money laundering] cases" 

(FATF, 2014d, pp.15, 65, 87, 92, 184). Between 2010 and 2012, six lawyers were 

convicted for money laundering and another eight in 2013 (FATF, 2014d, p.56). Because 

notaries conduct real estate transactions, only about 400 lawyers are involved in activities 

subject to money laundering regulation (FATF, 2014d, pp.92-93, 105, 110). By contrast, 

nearly every real estate transaction in New Zealand involves lawyers (usually at least two, 

for vendor and purchaser), and typically a real estate agent. Of New Zealand's 

approximately 12,000 lawyers (excluding those overseas), 47 percent reported practising 

property law. Of 23 practice areas, property is the second-highest where lawyers report 

spending time, and where some work more than 50 percent of the time (NZLS, 2016b, 

p.25). With almost identical results the previous year, the 2015 data (likely similar for 

2016, although this was not reported) revealed that the proportion of lawyers practising 

property law rises to 71 percent amongst sole practitioners (NZLS, 2015, p.15). 

 

The sharp difference in known cases of facilitator involvement in criminal transactions 

between the two countries may lie partly in their different approaches to investigation and 

prosecution. Spanish authorities "regularly pursue [money laundering] as a standalone 

offence or in conjunction with the predicate offence", and it is "standard procedure to 

undertake a parallel financial investigation" (FATF, 2014d, p.58). By contrast, New 

Zealand authorities admit that “where money laundering has taken place it is likely that 

[they] do not pursue this avenue of investigation as much as they could, focusing instead 

on the predicate offences” (NZ FIU, 2010b, p.24). In any event, it seems neither logical 

or feasible that another OECD country with a modern economy and commitment to the 

rule of law finds from a small pool of professionals a significant number involved in such 

activities, whereas New Zealand does not, particularly when many thousands more are 

involved in the "high risk" (FATF, 2014d, pp.7, 12, 31) area of real estate transactions.  
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2.4.6 Research boundaries: Scope and limits 
 

The data suggests a case study methodology in the tradition of Meloen et al (2003), which 

analysed several dozen cases involving confiscated property in the Netherlands. Rather 

than focusing on the activities of ‘headline’ criminal actors such as organised crime 

groups and their money launderers, this thesis identifies ‘below the line’ involvement by 

professional facilitators engaged by criminal actors. It extends Schneider’s sampling of 

Canadian police proceeds of crime files using a questionnaire format (2006), by 

examining every known case with relevant involvement by professional facilitators. It 

also accessed and applied a qualitative assessment to the underlying transaction 

documents themselves, extending research such as that by Cummings and Stepnowsky, 

who applied a quantitative analysis in 40 money laundering cases to reveal lawyers’ 

witting or unwitting involvement in 25 percent of those cases (and of those exhibiting 

unwitting involvement, 83 percent involved the sale or purchase of real estate) (2011).  

 

This thesis also expands the simple knowing/unknowing or witting/unwitting bifurcation 

of earlier studies assessing the extent of professionals’ involvement in money laundering 

transactions (Schneider, 2006, Cummings and Stepnowsky, 2011). The examination of 

the extent and nature of professionals’ involvement is also more expansive than inherent 

‘wrongdoing’ assumptions implicit in some official accounts which characterise the 

assistance of facilitators as ‘corrupt’ (Home Office, 2011, p.11), ‘complicit or negligent’ 

(Home Office, 2014), or ‘corrupt, complicit or negligent’ (Home Office, 2013, p.14). This 

thesis adopts and modifies a recognised ‘continuum’ approach to the involvement of 

professional facilitators. In particular, it extends the scholarship by developing a practical 

new method to operationalise the contemporary FATF continuum (FATF, 2013c, p.5), 

enabling the differentiated placement of facilitators’ activities between ‘innocent’, 

‘unwitting’, ‘wilfully blind’ and ‘complicit’ involvement. 

 

The research methodology also responds to Benson’s critique of FATF’s case study 

methodology. Described as “shoehorned” into categories based on questionnaires to 

regulatory bodies that may “simply represent cases that whoever has been consulted 

chooses to highlight” (2016, p.50, citing Levi and Reuter, 2009, p.359), the FATF 

approach makes little distinction between the nature and extent of professionals’ 

involvement, and provides little analysis of the cases, or reference to empirical research. 

“This is not an adequate way of properly evaluating the role of legal professionals in 
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money laundering” Benson observed, noting that FATF’s conclusions thus have a weak 

methodological basis. This thesis seeks to avoid such weaknesses, by empirically 

assessing the nature and extent of professionals’ involvement in financial transactions 

with illicit funds. 

 

Research of this nature cannot, however, be exhaustive or definitive. The main problems 

are that the number of identified transactions represent an unknown proportion of total 

real estate transactions with crime proceeds enabled by professionals. The extent to which 

research cases are representative is, therefore, unknown. Examples of proceeds of crime 

transactions facilitated by professionals are skewed toward those identified by 

enforcement agencies, and necessarily represents analysis “filtered through the 

enforcement priorities and capacities of the police” (Schneider, 2004b, p.104).  

 

Moreover, any assumptions required to discuss the wider population of professional 

facilitators beyond those examined in the case studies may not be representative. “Given 

our ignorance of the ‘dark figure’” of unknown transactions (Abel, 2011, p.viii), 

illustrated by the base of the pyramid in figure 2.1, above, the research cases may not 

fully reflect facilitators’ involvement enabling real estate transactions, or criminal 

financial transactions generally.  

 

Nonetheless, this thesis significantly extends knowledge about how professionals are 

used in transactions with illicit funds. It affords the ability to identify commonalities and 

differences across cases. It also allows us to develop hypotheses and identify further 

research opportunities to advance understanding of the actions, omissions and behaviours 

of professionals engaged to transform, disguise, and invest proceeds of crime.  

 

2.4.7 The missing voice: Facilitators and criminals 
 

At least two important perspectives are missing in this thesis, those of professionals 

facilitating criminal financial transactions, and the criminals who engaged their services. 

Their perspectives would be valuable, yet beyond the scope of research. Even Benson, 

whose 20 research subjects were prosecuted, was unable to add their voice to her research. 

In New Zealand, with only one identified professional convicted of money laundering, 

and two others for failing to file suspicious transaction reports, the other subject 

professionals of this research (most of whom were not investigated), were assessed even 
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less likely to agree to be interviewed. Accurate self-assessment, honest and frank 

admissions, and a willingness to participate are inconsistent with the prospect of criminal 

or professional culpability. Moreover, without the perspective of the professionals 

themselves, explaining what they observed and how they describe their activities, the 

perspective of the criminals who engaged their services would lack relevance and 

cogency. Neither group was interviewed. There is, therefore, a risk that important views 

and nuanced perspectives were missed. Data from official sources also has “a tendency 

to perpetuate official narratives” (Benson, 2016, p.93). Those risks were, however, 

mitigated to some extent because the range of data available for this research, not 

restricted to court judgments alone, reduced the effect of narrowly reflecting the narrative 

of enforcement, prosecution and judicial agencies. The court files contained much 

non-partisan material, including financial transaction documents. They also presented 

multiple perspectives, including those of independent third parties and, in many ways, 

elements of the ‘voice’ of professionals and criminals, including testimony, submissions, 

and contemporaneous documents with exculpatory and explanatory material. 

 

After confidentiality issues are addressed and the research question recorded, below, 

section 2.6 details how the methodology was operationalised to close part of an identified 

knowledge gap, with new empirical evidence on the effectiveness of policies to detect 

and deter criminal investment using professional facilitators.  

 

2.4.8 Confidentiality and privacy 
 

As detailed below, data for initial research case selection were drawn initially from 

secondary sources, mostly court judgments. Some were publicly available. Others were 

obtained through commercial subscription services. The final tranche of data collection, 

however, involved access to primary sources including court files. They revealed 

confidential information, mostly in five categories. First, court orders prohibit publication 

of specified information. Second, some documents include or refer to materials subject to 

legislative constraint, such as suspicious transaction reports. Third, the breadth of 

information supplied, across multiple cases and transactions, enabled information gaps to 

be closed through cross-referencing not possible with access limited to individual files. 

For example, authorities are typically aware of criminal associates spanning multiple 

investigations, but the research exposed similar associations involving professionals. 

Some of those associations may be unremarkable, reflecting the engagement of the same 
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professional by criminals known to be associated. However, the research also revealed 

professionals engaged by criminals not apparently associated. Similarly, the volume and 

breadth of data enabled inferences, for example, regarding the identities of witnesses 

offered immunity from prosecution. Such data carry obvious privacy implications. 

Fourth, information such as witness statements, affidavits and interview records may 

contain information potentially incriminating or of uncertain confidentiality. Fifth, even 

after a first tranche of confidentiality protocols was applied (as described below), it 

became apparent that authorities familiar with the unique circumstances of some cases 

might be able to recognise some research cases, and thus identify individuals. 

 

Notwithstanding these issues, much of the data might be available to other researchers. 

Court documents part of concluded proceedings may be publicly available (Ma v Ming 

Shan, 2010, para 33, High Court Rules 2016, Rules 3.7(1), 3.9, Hotchin v APN, 2011, 

Erceg v Erceg, 2016). However, access to some files and documents may be restricted by 

access arrangements authorised by judicial authorities (High Court Rules 2016, Rules 

3.12, 3.13). For reasons outlined above, confidentiality controls are necessary.  

 

Two main levels of confidentiality were applied. First, basic confidentiality protocols 

replaced offenders’ names and properties with alphanumeric identifiers, and research 

cases were assigned case numbers, with associated document references. Thus, ‘10.5’ 

represents coded document 5 in research case 10. Likewise, facilitators are referenced by 

their professions (A, Accountant; L, Lawyer; R, Real estate agent). Multiple professionals 

associated with each case are delineated alphanumerically (L1, L2).  

 

Even after applying confidentiality protocols, however, it was assessed that investigators 

might still recognise some cases and, thus, potentially identify professionals whose 

activities were evaluated in this thesis. It was, however, ultimately assessed unnecessary 

to include detailed application of the methodology to each individual research case; 

instead, to explain it in this chapter, with aggregated findings in chapters 8-9. The result, 

in effect, adds a second level of confidentiality, appropriate in the circumstances. 
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 Research question 

 

How effective is the policy of detecting and deterring money laundering through 

professional facilitators in New Zealand’s real estate market? In other words, when 

presented with the proceeds of crime, are professional facilitators enablers or inhibitors?  

 

 Methodology operationalisation 

 

This thesis uses a case study research methodology to analyse the facilitation of real estate 

transactions with criminal proceeds within the multiple contextual bases of the control 

environment of international anti-money laundering norms, the occupational roles of 

professional facilitators enabling such transactions, and the identified actions and 

omissions of individual professionals. This section outlines the methodological processes 

for identifying and accessing data, case selection, and operationalisation and coding to 

help close an identified knowledge gap. It explains that data were drawn from cases of 

criminal asset forfeiture involving real estate, and charts a six-stage process to identify 

relevant research cases involving professionals facilitating financial transactions with 

criminal proceeds. It details the coding system developed to identify potential 

involvement by facilitators, the selection of relevant red-flag criminal indicators, 

procedures developed to operationalise the indicators, and the method by which 

facilitators’ activity was assessed to 'place' their involvement on a recognised continuum.  

 

2.6.1 Stage 1: Data collection 
 

This section summarises the rationale for data collection parameters and for abandoning 

the initial data collection strategy, and outlines the data collection process.  

 

Data collection parameters: Rationale 

The data collection process sought to identify relevant transactions where real estate was 

forfeited under proceeds of crime legislation since 1 July 1992, the commencement date 

of New Zealand’s first general criminal proceeds legislation. (Earlier asset forfeiture 

provisions were limited to specific offences, such as illicit drugs and fisheries offences). 

The Proceeds of Crime Act 1991 enabled asset forfeiture and pecuniary penalties based 

on criminal conviction. It was replaced on 1 December 2009 by the Criminal Proceeds 
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(Recovery) Act 2009, which introduced non-conviction based forfeiture. Provisions 

enabling forfeiture of assets derived directly or indirectly from significant criminal 

activity, and pecuniary penalties to the value of unlawfully derived income, operate 

alongside instrument forfeiture provisions in the Sentencing Act 2002, enabling forfeiture 

of property used to commit or facilitate crime.  

 

The research period thus extends before 1 August 1996, when professional facilitators 

first became subject to obligations to detect and report suspicious transactions under the 

Financial Transactions Reporting Act 1996 (FTRA 1996). That is because the research 

examines facilitators’ involvement in relevant transactions involving property subject to 

criminal asset forfeiture, irrespective of any obligations to report suspicious transactions. 

In the event, however, only one relevant research case was found between 1992 and 1996.  

 

This thesis uses the functionally descriptive phrase “criminal asset forfeiture”. Although 

since December 2009 asset forfeiture may be effected in the criminal or civil jurisdictions, 

and in the latter context is often termed “civil forfeiture”, the main distinguishing feature 

between criminal and civil forfeiture is not the presence of criminal activity, but the 

standard of proof required, in one case to the criminal standard (beyond reasonable 

doubt), and in the other to the (lower) civil standard of proof (balance of probabilities). 

Criminal activity justifying forfeiture is common to both. 

 

The research was not restricted to any predicate offence producing criminal proceeds; 

consistent with the expansive definition of economic crime and broad 'proceeds of crime' 

approach detailed in chapter 3. It reflects also that facilitators’ involvement may occur 

in financial transactions with proceeds of crime derived from any predicate offence.  

 

These elements of research design mean that the methodology may be replicated 

elsewhere and findings comparable, unbiased by any particular predicate offences which 

may be required to prove money laundering, which differ, sometimes considerably, 

between jurisdictions (Matta et al., 2016). 

 

Initial data collection strategy flawed, abandoned 

The initial research strategy was to use standard legal case law research methods. It 

became apparent, however, that legal databases do not comprehensively record all 

relevant judgments involving real estate asset forfeitures. That strategy was abandoned. 
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A new data collection plan initially involved seven, subsequently extended to nine, 

distinct tranches to maximise data collection, itemised next. 

 

Data collection process 

First, requests under New Zealand’s freedom of information legislation, the Official 

Information Act 1982, were directed to NZ Police as lead prosecution agency and the 

Official Assignee as the government official responsible for managing restrained and 

forfeited property. This revealed 152 real estate restraints and subsequent forfeitures 

effected under proceeds of crime legislation (more than the earlier intended research 

strategy had identified), and formed the basis from which to seek forfeiture and other 

relevant judgments. Each case typically involved multiple court judgments, sometimes 

dozens or scores of judgments.  

 

Second, the primary judgment relating to each forfeiture was located using Westlaw NZ, 

a commercial legal database, and public databases. This was initially successful for only 

61 cases, and provided some indication of the extent of missing judgments in the main 

commercial and publicly accessible databases originally intended as the primary data 

collection source (although some additional judgments were subsequently located). 

 

Third, further targeted requests located another 10 forfeiture judgments held by the 

Official Assignee, not available from Westlaw NZ.  

 

Fourth, several weeks of onsite access to other commercial databases provided by New 

Zealand Law Society library staff located another forfeiture judgment. 

 

Fifth, additional details generated by the above process provided information about 

another 24 cases enabling requests directly to High Court registry offices, producing 

another four forfeiture and related judgments. In New Zealand, judgments are still 

maintained in paper format in individual court registries. Because criminal asset 

forfeitures can be made in the District Court and High Court, and in the civil and criminal 

jurisdiction of those courts, the holdings of such judgments are unusually fragmented, 

held in scores of physical locations. The architecture of New Zealand’s court judgments 

system means that comprehensive research of this nature remains challenging, without 

the electronic record-keeping and centralised accessibility in other research realms. 
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Sixth, in response to further requests about cases for which insufficient information had 

been available to locate judgments, the Official Assignee provided additional details, 

including a further two forfeiture judgments, and confirmed in one case that all assets 

were released from forfeiture (reducing total cases to 151). 

 

Seventh, those details enabled further requests to 17 High Court and District Court 

registries for remaining judgments, successfully locating another 9, bringing the total to 

87, together with a great many ancillary judgments and court orders relating to those 

cases. It was originally intended to assess facilitator involvement based on analysis of 

forfeiture and related judgments, but it became clear that judgments explicitly outlining 

the involvement of professionals are exceptional, not typical. Most judgments contained 

scant information to assess facilitator involvement. The intention to use publicly available 

forfeiture and related judgments was insufficient to close the knowledge gap noted above. 

To assess unknown areas within the body of known transactions involving professionals 

enabling criminal financial transactions required more data. 

 

Eighth, applications for full court records were made in a sampling of cases. This revealed 

sparse but relevant data amongst often voluminous documents. This is because material 

in court files relevant to facilitator involvement was typically only peripherally relevant 

to court processes seldom concerned with their activities. This partly explains why such 

information infrequently flows through to judgments and other public data. It also helped 

validate the observed knowledge gap that this research sought to close. 

 

Ninth, having tested the feasibility and relevance of prospective data, formal applications 

to access court files were made in relation to all identified research cases. This raised 

confidentiality issues, addressed above. The following section outlines the case selection 

process developed for relevance coding. 

 

2.6.2 Stage 2: Case selection for relevance 
 

This section outlines the research case selection process developed to isolate relevant 

research cases, that is, with potential professional facilitator involvement in transactions 

involving property subsequently subject to criminal asset forfeiture. 
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In most cases there was found to be no evidence of relevant involvement by facilitators. 

Property purchased with legitimate funds before the offending which triggered forfeiture, 

for example, is not indicative of relevant facilitator involvement. Accurately identifying 

facilitator participation in cases involving real estate asset forfeiture was sometimes 

constrained because courts deal with limited date ranges and evidence of offending, which 

may not represent the full period of offending that generated criminal proceeds. Judges 

may accept, for example, that property was purchased with legitimate funds due to 

insufficient evidence (to the high standard required) to the contrary. Individuals facing 

criminal sanction and asset forfeiture have no incentive to volunteer more extensive 

offending. As Justice Gendall noted, “criminal offenders are hardly likely to be entirely 

frank as to the source of proceeds, property or funds in their possession” (S-G v Anaru, 

2006, p.12). Nonetheless, judgments typically contained sufficient information from 

which key indicators of facilitators’ involvement were capable of identification. The 

research coding outlined in the following table and diagram was developed to assess 

relevance indicating potential involvement by professional facilitators. 

 

Table 2.1 Research case relevance coding 

 

  



46 
 

Figure 2.2 Research case relevance coding scheme 

 

 

 

Individual research cases separated 

Each relevant property transaction was assessed individually as a separate research case, 

because each involves different circumstances and may involve different facilitators. In 

practice, in cases with multiple transactions only some were found relevant; that is, 

involving the proceeds of crime coincident with facilitator involvement.  
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Research case relevance coding applied 

The data collection process described above isolated 151 research cases with potential 

facilitator involvement in real estate transactions with criminal proceeds. Most involved 

a single property, but records were inconsistent and an additional four transactions were 

identified, resulting in 155 cases of criminal asset forfeiture involving real estate, with 

forfeiture judgments located in 87 cases (56%). Applying relevance coding described 

above initially revealed 27 potential research cases indicating facilitator involvement in 

financial transactions with criminal proceeds, listed in table 2.2 below. As noted above, 

a simple confidentiality code replaced offenders’ names and their associated property 

with sequential alphanumeric identifiers, in the first and third columns respectively. 

 

Table 2.2 Coding for research cases 

Name 
(code) 

Date Criminal 
tainted 
real 
estate 
(code) 

Known 
RE 

S&P 
POC? 

RE 
S&P 
date 

Earliest 
known 
POC 
offend 
(this case) 

RE 
S&P 
after 
that 
date? 

Earlier 
POC, 
pre-RE 
S&P? 

If Y, 
prospect 
used 
POC for 
S&P? 
 

Other 
indicator 
PF 
involve? 
 

Pote
ntial 
PF? 

1 06/1997 A Y Dec 94 Dec 94 Y Y Y Y Y 
2 04/2000 B N Dec 95 Aug 96 N N 

 
N N 

3 03/2001 C Y Nov 99 Jul 99 Y 
  

N Y 
4 10/2002 D Y 

 
97, 01 Y N 

 
Y Y 

5 11/2002 E Y 
 

Pre 97 Y Y 
 

Y Y 
6 11/2002 F Y 

 
Pre 97 Y Y 

 
Y Y 

7 04/2003 G N 1996 Nov 00 N N 
 

N N 
8 04/2003 H N 1987 Nov 00 N N 

 
N N 

9 07/2003 I N Nov 90 Nov 98 N Y N N N 
10 08/2003 J N 85, 92 Oct 99 N 

  
N N 

11 06/2004 K N July 95 Dec 02 
 

N 
 

N N 
12 07/2004 L N 

 
2002 

 
Y N N N 

13 11/2004 M N 
   

N N N N 
14 10/2005 N Y Sept 02 May 02 Y Y Y Y Y (2) 
15 10/2005 O N Pre-01 2003 N Y N N N 
16 11/2005 P N 

 
May 99 

 
N 

 
N N 

17 01/2006 Q N 
  

N N 
 

N N 
18 02/2006 R Y July 00 98, 99 Y 

   
Y 

19 02/2006 S Y 99, 00 Jan 98 Y Y 
 

Y Y (2) 
20 08/2006 T N 2003 July 00  Y Y Y Y Y 
21 08/2006 U Y Mar 01 July 00 Y N 

 
Y Y 

22 08/2006 V N Feb 02 Mar 03 N N N N N 
23 09/2006 W N 

 
Aug 05 

 
N 

 
N N 

24 12/2006 X N May05 1997 Y N 
 

N Y 
25 07/2007 Y N 

 
2004 N 2000 N N N 

26 12/2007 Z N 
  

N 
  

N N 
27 12/2007 AA N Mar 04 Jun 05 N N 

 
N N 

28 06/2008 AB N 
 

Aug 05 
 

N 
 

N N 
29 08/2008 AC N Pre 00 Oct 02 N 

  
N N 

30 09/2008 AD N 
 

Nov 01 N N 
 

N N 
31 09/2008 AE N 1988 2005 N N 

 
N N 

32 09/2008 AF N 
  

N N 
 

N N 
33 09/2008 AG N 

  
N N 

 
N N 

34 12/2008 AH N 
 

Oct 06 N Y 
 

N Y 
35 12/2008 AI N 

 
Oct 06 N Y (93) 

 
N Y 

36 12/2008 AJ N 
 

Nov 06 N N 
 

N N 
37 07/2009 AK N 

 
Oct 06 

 
N 

 
N N 

38 03/2010 AL N 1985 Dec 06 N Y N N N 
39 04/2010 AM N 

 
2007 

 
Y N N N 

40 07/2010 AN N 
 

Oct 06 N Y (93) N N N 
41 08/2010 AO N 2000 2002 

 
N 

 
N N 
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42 03/2011 AP N 
 

July 08 
 

N 
 

N N 
43 07/2011 AQ N 

 
Jan 09 

 
Y N N N 

44 08/2011 AR N 1960s Mar 06 N N 
 

N N 
45 08/2011 AS Y 05, 08 Apr 05 Y Y (89) Y 

 
Y (3) 

46 08/2011 AT N 1996 2007 
 

N 
 

N N 
47 08/2011 AU N 

 
Feb 01 N N 

  
N 

48 10/2011 AV N 1996 2005 
 

N 
 

N N 
49 10/2011 AW N 1988 2005 

   
N N 

50 11/2011 AX N 
 

2004 
 

N 
 

N N 
51 11/2011 AY N 

 
2006 N N 

 
N N 

52 11/2011 AZ Y Oct 05 May 05 Y N 
 

N Y 
53 11/2011 BA N 1991 2010 N Y N N N 
54 11/2011 BB N 2004 2009 N N 

 
N N 

55 11/2011 BC N 
     

N N 
56 12/2011 BD N 1998 2010 N N 

 
N N 

57 07/2012 BE N 
 

July 10 
 

Y (03) N N N 
58 09/2012 BF N 1992 2012 N N 

 
N N 

59 10/2012 BG N 
 

Mar11 
 

N 
 

N N 
60 11/2012 BH N 

 
Jan 12 

 
N 

 
N N 

61 12/2012 BI N 
 

2010 
 

N 
 

N N 
62 12/2012 BJ N 

 
Oct 06 

   
N N 

63 03/2013 BK N 
 

Oct 09 
 

N 
 

N N 
64 03/2013 BL N 01, 08 Oct 09 N N 

 
N N 

65 03/2013 BM N 2011 Nov 11 N Y N N N 
66 03/2013 BN N Pre 11 Nov 11 N Y N N N 
67 04/2013 BO Y Aug 09 03, 07 Y 

 
N/A 

 
Y 

68 04/2013 BP Y Oct 09 03, 07 Y N N/A 
 

Y 
69 04/2013 BQ 

 
Mar 06 03, 07 Y (03) N N/A 

 
Y 

70 07/2013 BR N 1996 Apr 12 N N 
 

N N 
71 11/2013 BS N Pre 07 2011 N N 

 
N N 

72 11/2013 BT N Aug 96 Mar 10 N Y N N N 
73 11/2013 BU N May 08 03, 08 Y Y N Y Y 
74 11/2013 BV Y Aug 08 03, 08 Y Y N Y Y 
75 11/2013 BW 

 
Apr 07 Feb 08 N Y N N N 

76 11/2013 BX N Nov 02 Feb 08 N Y N N N 
77 11/2013 BY N Pre 09 Oct 09 N N 

 
N N 

78 11/2013 BZ N Pre 09 May 12 N N 
 

N N 
79 12/2013 CA N 2005 2013 N N 

 
N N 

80 02/2014 CB N 2005 2006 
 

N 
 

N N 
81 02/2014 CC Y 1999 1999 Y Y Y Y Y 
82 03/2014 CD Y 

   
Y Y N Y 

83 03/2014 CE Y 
   

Y Y N Y 
84 05/2014 CF N 2004 2008 N N 

 
N N 

85 03/2015 CG N 
 

Mar 13 
 

N 
 

N N 
86 06/2015 CH N 

 
Nov 04 

 
N 

 
N N 

87 02/2016 CI N 2000 Apr 10 N Y N N N 
Total 27 

KEY 
Known RE S&P POC? Known real estate sale & purchase involves proceeds of crime? 
RE S&P date  Real estate sale & purchase date involving proceeds of crime 
Earliest known POC offend? Earliest known proceeds of crime offending (in the present case)? 
RE S&P after that date? Real estate sale & purchase after that date? 
Earlier POC, pre-S&P? Earlier proceeds of crime offending, before real estate sale & purchase? 
Other indicator PF involve? Other indicators of professional facilitator involvement? 
Potential PF?  Potential relevant involvement by professional facilitator? 
 

 
 
Additional research cases identified 
Detailed analysis of the initial 27 research cases identified by the above process found 

one not to qualify, and another twelve that qualified as real estate transactions with proven 

criminal proceeds enabled by professionals, resulting in 38 identified cases and 173 

professional facilitators enabling such transactions, illustrated in figure 2.3 below. 

Although sales data and identifying details of most professionals were located, data 
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limited by narrow prosecutorial focus or missing data constrained the ability to assess 

professionals’ involvement in four cases initially identified and six of the new cases. The 

property in case 281 was eventually not forfeited but remained a research case because it 

was released from restraint in circumstances where a judge indicated that but for a 

technical legal issue not relevant to the research, the property would have been forfeited.  

 

Figure 2.3 Expanding the knowledge base: Uncovering relevant research cases 

 

 

The remainder of this section outlines the selection of red-flag indicators of criminal 

activity, procedures developed to operationalise the indicators, and the method by which 

facilitators’ activity was assessed to 'place' their involvement on a recognised continuum. 

 

2.6.3 Stage 3: Identifying criminal activity indicators 
 

This subsection outlines the rationale for selecting objective over subjective indicators of 

criminal activity, notes the dataset used to identify objective indicators, and records the 

primary source of red-flag indicators associated with criminal activity in real estate. 

 

Objective indicators preferred 

An applied research methodology objectively assessing identified factors was considered 

appropriate because it is independent of professional facilitators, the research subject. A 

subjective assessment based on criminal indicators that facilitators themselves say were 

                                                           
1 The research case refers to new numbering randomly allocated for confidentiality reasons, as noted in 
section 2.4.8. Research case numbering differs from the initial numbering of table 2.2 
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present would require an interview process presenting considerable challenges to 

overcome inherently flawed data. As noted above, accurate self-assessment, frank 

admissions and a willingness to participate are inconsistent with the prospect of criminal 

or professional culpability. By comparison, objective evaluation based on identified 

factors does not rely on subjective and inherently biased judgments. This methodology is 

also consistent with the legal framework for identifying transactions regarded 

“objectively suspicious” (Police v Devereux, 2002, para 49). It is also capable of 

replication without an overlay of subjective assessment that might vary between countries 

where different levels of awareness, self-assessment and engagement with the research 

may result from differing legislative and professional obligations. 

 

Data source for objective indicators 

Objective indicators were sometimes readily identifiable in publicly available judgments. 

Judges sometimes expressly noted red-flags associated with professionals’ activities. For 

example, one “analyse[d] the circumstances” and itemised “a number of indicators that… 

were suspicious” (Police v Devereux, 2002, paras 3, 11-25). Another detailed how 

lawyers and a real estate agent were involved in unusual transactions when a major drug 

dealer purchased properties using large amounts of cash, for prices different than recorded 

in legal documents, and using family members, a trust and an acquaintance as a “front” 

(R v Allison, 2004, para 93). Others track trails of unusual transactions using a solicitor’s 

trust account, borrowings from a law firm, and the firm’s facilitation of the purchase of 

property (A-G (HK) v Reid, 1991, pp.11-16, 25), or describe professionals facilitating 

“arrangements for the acquisition of [property] that were convoluted, a factor that 

suggests an illegitimate transaction” (S-G v MacDonnell, 2005, para 75). In other cases, 

however, professionals’ involvement became apparent only from material ancillary to the 

primary forfeiture judgment, such as sentencing notes and other related judgments. As 

noted above, court files provided an invaluable depth and breadth of further data, 

including contemporaneous documents evidencing the financial transactions themselves. 

 

Red-flag indicators of criminal activity 

An established series of characteristics empirically associated with criminal investment 

in real estate based on a literature review of red-flag criminal indicators was drawn from 

the leading text (Unger and Ferwerda, 2011, p.33), with some modifications, outlined in 

the following section. The Unger-Ferwerda indicators offer further benefits beyond their 

use in the present research, which seeks to help close one of two knowledge gaps (outlined 
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above, in section 2.2 and figure 2.1) by assessing un- and under-examanined areas in the 

body of known criminal proceeds transactions that have come before the courts. Unger 

and Ferwerda’s analysis was not limited to detected cases. It therefore potentially offers 

value for future research helping close the other knowledge gap noted above, in unknown 

cases where professionals were used to facilitate criminal transactions. 

 

2.6.4 Stage 4: Operationalising red-flag indicators 
 

To reflect the evolving nature of money laundering techniques, additional indicators were 

drawn from FATF, AUSTRAC and NZ Police Financial Intelligence Unit analyses. 

Retaining Unger and Ferwerda’s numbering, this resulted in the addition of indicators 

2.5-2.7 and 6.1-6.4, and the supplementary note recorded after table 2.3 below (FATF, 

2007b, pp.34-37, NZ FIU, 2015, AUSTRAC, 2015b, p.12, NZ FIU, 2013), together with 

minor adjustments for local conditions and nomenclature, in items 1.4, 2.4, 3.5 and 3.6. 

 

The combined indicators continue to reflect some differences between jurisdictions. For 

example, items 4.2 and 4.3 feature in the Dutch literature but not to the same extent in 

New Zealand or Australia. These factors were, however, retained. Although seemingly 

less relevant in local circumstances, such differences may simply reflect more extensive 

data in some jurisdictions than others, as noted under the heading “real estate object” 

after the following table. 

 

  



52 
 

Table 2.3 Red-flag criminal indicators: Real estate transactions 

 

 

Unger and Ferwerda provide a detailed explanation of individual indicators (2011, pp.33-

46). Using section headings from table 2.3, the following briefly draws from that 

description to outline some of the key criminal indicators in the context of this research. 

 

Financier. A New Zealand registered bank typically finances the purchase of real estate 

with mortgage financing. Unusual characteristics, such as unclear beneficial ownership 

or a financier outside the usual control mechanisms associated with banks and other 

mortgage providers, are indicators of potential criminal investment. For example, a 
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company not in the business of providing finance (indicator 1.3) is a risk factor for back-

to-back loan money laundering. 

 

Financing. Real estate is usually financed by a mortgage loan. Unusual circumstances 

include disparities between legitimate income, mortgage amount and the value or 

purchase price of property. The absence of a mortgage (without adequate explanation of 

legitimate funds) may be an indicator of criminal proceeds to purchase real estate. This 

suggests the possible addition of the qualifier “legitimate” preceding “income” in 

indicator 2.1. However, an unusually high mortgage compared to an applicant’s actual 

income - whether legitimate or illicit - may be an indicator of mortgage fraud, combining 

criminal financing and predicate crime. For clarity, a descriptive “actual/legitimate” was 

added to Unger-Ferwerda’s construction. Likewise, “means” was added, because wealth 

may be equally relevant as income. Legitimate wealth, even with relatively low income, 

may be sufficient to meet mortgage obligations without triggering a red-flag. Cash 

payments in 2.5 and 2.6 include payments in currency such as banknotes or other forms 

of convertible payment not involving financing. Financing involving the same or closely 

associated creditor and debtor (2.4) may indicate ‘loan-back’ money laundering, lending 

to oneself to disguise links between money and predicate crime. Unger and Ferwerda note 

the use of “[unnecessarily] complex financial constructions” in indicator 2.4 where debtor 

and creditor are ultimately identical (2011, p.37). Such complexity may relate to 

ownership as well as financing, or both, justifying an additional indicator, 6.1. This is 

consistent with NZ Police real estate criminal financing analysis which notes the “use of 

complex loans or credit finance” and complicated ownership arrangements, for example 

the “use of corporate vehicles, such as off‐shore companies, trusts, shell companies, and 

property management” (NZ FIU, 2015, p.6). Financing involving cash or structured 

payments (2.5) made directly to a real estate agent or lawyer are some of the most obvious 

indicators of potentially criminally-derived funds. If such payments are, however, made 

into bank accounts before purchase (2.6), then paid by bank transfer or cheque to a real 

estate agent or lawyer for deposit or settlement, it may be difficult for facilitators to 

distinguish such payments from legitimate transactions.  

 

Owner. Ownership through opaque corporate vehicles where the ultimate beneficial 

owner is unclear, including the use of a nominee ‘straw man’, is indicative of potential 

illegality. Other factors may be equally indicative of legitimate or illicit involvement, 

such as people with a rapidly growing or large property portfolio. The observation that 
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“many people [trade] in real estate without any illegal purpose” reinforces the observation 

that suspicions are typically based on “the combination of several indicators and not on a 

sole indicator” (Unger and Ferwerda, 2011, p.38). Unger and Ferwerda specify owner “is 

a person” in factors 3.3 and 3.4. The delimiting factor was removed in this research, 

however, because companies and trusts may also own or purchase a disproportionate 

number of properties, beyond their capacity to do so. (In research case 6, for example, a 

trust with no means of income purchased property). Unger and Ferwerda reference 

non-personal ownership in indicators 3.7-3.10 as ownership by a company. This reflects 

the norm in many European countries, and company ownership of real estate is common 

elsewhere. The general term ‘company’ also accommodates ownership by limited 

liability companies, common in the United States. In New Zealand, however, property is 

often owned by a trust. A more general term, such as ‘property owning vehicle’ may be 

appropriate in some circumstances, but in terms of operationalising Unger and Ferwerda’s 

indicators in the New Zealand context, “company/trust” reflects practice. In countries 

where trusts are seldom used, their use may itself be an indicator of unusual or potential 

criminal activity, such as to obscure ownership or control. In New Zealand, however, 

family trusts are commonly used to own real estate, typically a family home, and 

sometimes investment properties and other assets. The ‘straw man’ indicator (3.6) may 

therefore be appropriate only in the presence of other factors which suggest that a trust or 

other such vehicle is potentially being used to obscure ownership and control. Examples 

identified in the research cases include changing the name or terms of existing trusts to 

obscure ownership or control before purchasing property with criminal proceeds. 

 

Ownership “with a particular exploitation” (indicator 3.8) refers to sectors with a 

perceived “increased risk for criminal investment” (Unger and Ferwerda, 2011, p.40). 

This may include illegal businesses or those connected with potential criminal misuse, 

such as gambling, particularly businesses which may themselves be used for laundering 

criminal proceeds, such as cash-intensive businesses. The ‘antecedents’ indicator 3.2 

proved to be of relevance in this research. As noted by Unger and Ferwerda “people with 

antecedents seem to be involved more often in criminal investments in the real estate 

market than people without a criminal record” (Unger and Ferwerda, 2011, p.38). 

According to FATF, this factor should extend to people suspected of or linked to 

“criminal activities involving illegal enrichment” (FATF, 2007b, p.34). 
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Real estate object. Property involved in multiple transactions in quick succession is 

potentially indicative of several forms of money laundering. The purchase of property in 

‘problem’ or ‘fashionable’ districts as potential criminal indicators may be the result of 

more extensive data and research in the Netherlands. There is no known equivalent 

research base in New Zealand. There is, however, some anecdotal support in the research 

cases, which may warrant further research. In the local vernacular, this was represented 

by the different locations of a drug dealer’s “tinnie house” (where drugs are sold) and a 

‘trophy mansion’ purchased with the proceeds of sales from the former, in ‘bad’ and 

‘good’ neighbourhoods respectively. This dichotomy features in the research cases and 

literature. One judge, for example, described a modest house on the outskirts of Hamilton 

as the place “where [Mr Gray] sold drugs”, and “a large farm” - one of the most expensive 

properties in the region - where there was “no available evidence” suggesting that it was 

used to manufacture or sell drugs (R v Gray, 2013, paras 11-12). 

 

Purchase amount. A purchase price higher or lower than earlier or later sales or the 

appraised value of property is a potential indicator of fraud or laundering, but was seldom 

found in the research cases. When purchasing real estate with the proceeds of crime, 

criminal entrepreneurs, like any other purchaser, may be unable to acquire property from 

legitimate vendors for less than market price, and may equally not be inclined to pay ‘over 

the odds’, not least for risk of drawing attention to their activities. 

 

Common indicators also associated with real estate transactions 

Other indicators associated with financial transactions generally may also give rise to 

suspicions in the context of real estate transactions. The research design sought to identify 

red-flag criminal indicators in two parts; those associated with real estate, and others 

associated with financial transactions generally, which may also be relevant to property 

transactions. There is no definitive list of such factors. They depend on the circumstances 

of each transaction. Nonetheless, ‘common’ indicators identified by authorities that may 

also be associated with real estate transactions (NZ FIU, 2013, pp.13-14) are distilled in 

table 2.4 below.  

 

When a red-flag indicator generally relevant to financial transactions (table 2.4) was 

identified repeating a specific red-flag criminal indicator relevant to real estate 

transactions (table 2.3), it was disregarded as duplicative.  
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Table 2.4 General red-flag criminal indicators 

 

 

2.6.5 Stage 5: Placing facilitators’ involvement 
 

A five-stage continuum (detailed in chapter 4, and figure 4.2, and the second and third 

columns of table 2.5, below) developed by FATF for placing legal professionals’ 

participation in money laundering transactions (FATF, 2013c, p.5) is conceptually and 

operationally applicable to other professionals such as real estate agents and accountants. 

It also broadly mirrors established legal principles. The ‘wilfully blind’ concept, for 

example, reflects common standards regarding reckless disregard to the presence of 

objective criminal indicators.  

 

2.6.6 Stage 6: Operationalising assessment factors 
 

Professionals’ involvement was assessed using results of the analysis of red-flag criminal 

indicators to place their activities classified by the recognised continuum noted above. 

This method accords with the dominant risk-based approach to money laundering 

controls (FATF, 2008c, FATF, 2008a, FATF, 2014b, FATF, 2008b, FATF, 2015a). “The 

mere presence of a red-flag indicator is not necessarily a basis for a suspicion of [money 

laundering, because] a client may be able to provide a legitimate explanation [but] where 

there are a number of red-flag indicators, it is more likely that a … professional should 

have a suspicion that [money laundering] is occurring” (FATF, 2013c, p.79). A 

combination of such indicators is an established method for identifying transactions 

involving criminal proceeds, because it is “often extremely difficult to identify real estate 
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transactions associated with money laundering”, not least because “money laundering 

always aims to disguise itself as a ‘normal’ transaction” (FATF, 2007b, pp.5, 28). 

Unusual characteristics, particularly in combination, indicates a higher likelihood of 

transactions associated with criminal investment (FATF, 2007b, pp.28, 34). This is key 

to operationalising the red-flag indicators identified above, enabling the development of 

a framework allowing assessment based on a “combination of several indicators and not 

on a sole indicator” (Unger and Ferwerda, 2011, p.38). 

 

There is, however, no commonly defined threshold in legislation or guidance for any 

specific number of red-flag indicators suggestive of criminal financing, indicative of a 

specific level of suspicion or involvement, or required to trigger further enquiries or 

investigation. In New Zealand, as elsewhere, the legal obligation to report is broadly 

based, requiring unspecified “reasonable grounds to suspect” (AML/CFT 2009, s40, 

FTRA 1996, s15) that a financial transaction may involve criminal proceeds. Official 

guidelines are similarly generic. It is accepted that “the presence of multiple indicators 

should act as a warning sign”, but no guidance is offered on the number of indicators 

associated with the extent of such warning signs. “A transaction may have many factors 

that, considered individually, do not raise a suspicion, but, considered collectively, 

suggest criminal activity” (NZ FIU, 2013, pp.3, 10).  

 

To operationalise the research, it was necessary to posit a connection between the number 

of identified red-flag indicators (outlined in the first column of table 2.5 below) and 

facilitator involvement classified by the internationally recognised five-stage continuum 

in figure 4.2 (FATF, 2013c, p.5), as expressed in tabular form in the second and third 

columns of table 2.5, and explained below. 

 

Table 2.5 Operationalising the assessment factors 
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Connecting red-flag indicators with facilitator involvement 

The five recognised stages of facilitator involvement are addressed in turn. 

 

Innocent. The absence of known red-flags correlates with ‘innocent’ involvement. From 

a research perspective with no culpability assessment, this nomenclature is troubling, as 

implicitly indicating other categories are not innocent, as detailed in section 4.1.4. 

Nonetheless, the number of observable red-flags in this category is clearly zero. 

 

Unwitting. The intermediate stage of ‘unwitting’ involvement is between ‘innocent’ and 

‘wilfully blind’. Its lower threshold is one. Its upper threshold was ascertained after 

identifying the lower threshold for the next stage. This resulted in between one and three 

identified red-flag indicators. Here, a professional may have undertaken some customer 

due diligence, but missed some red-flags or misunderstood their significance. 

 

Wilfully blind. The existence of four or more red-flags for the ‘wilfully blind’ threshold 

is consistent with Unger and Ferwerda’s analysis of the number of red-flags for unusual 

real estate objects (Unger and Ferwerda, 2011, p.80). As a working hypothesis, it was 

validated by the findings. In research case 7, policy effectiveness objectives were 

achieved when four identified red-flag indicators met the threshold indicative of 

potentially wilfully blind involvement. Marginally beyond assessment as unwitting 

involvement, failure to understand the significance of red-flags or ask further questions 

in the face of plausible explanations may have been explicable, yet the number of criminal 

indicators was sufficient for an alert professional to inquire further, and with explanations 

not verified, report a suspicious transaction. Real estate purchased with proceeds of crime 

exhibiting the bare threshold of red-flags identified and reported by an alert facilitator as 

intended by anti-money laundering policy objectives resulted in the property’s restraint 

within two weeks of its purchase. The policy objective was met when a professional 

assessed facing four red-flag criminal indicators was sufficient to trigger concerns, an 

understanding of their significance, and the need for further enquiries.  

 

In case 18, a lawyer assessed facing four red flags - unlike another lawyer with seven and 

an accountant (assessed complicit, or functionally equivalent) facing 10 - may have had 

some concerns as potentially to inquire further, yet just beyond the assessed threshold for 

wilful blindness may have been less alert than his colleague in case 7. He failed to do so, 

resulting in policy failure, the practical effects of which allowed a long-term major drug 
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dealer to continue causing economic and social harm in the lawyer’s community for many 

more years, evidenced by many millions of dollars’ profit, much of it invested into real 

estate with the assistance of professional facilitators.  

 

Four red flags as the lower threshold in this category is consistent with the numbers 

assessed by Unger and Ferwerda (2011, p.80), and validating operationally the descriptive 

text of FATF’s framework of facilitators’ involvement (in figure 4.2, replicated in the 

second and third columns of table 2.5, above). 

 

Being corrupted. Conceptually, the penultimate stage, ‘being corrupted’ overlaps the 

‘wilfully blind’ stage. More red-flags might be expected in cases evidencing facilitators 

‘being corrupted’. The observation of at least six red-flags meets Unger and Ferwerda’s 

average 6.1 red-flag indicators and criminological analysis indicating “strongly 

conspicuous” real estate objects (2011, p.141). It is also consistent empirically with seven 

red-flags identified in case 4, judicially assessed at the next stage of ‘complicit’ 

involvement by a professional facilitator. However, ‘being corrupted’ is not conducive to 

operationalisation based solely on the number of red-flag indicators, because it also 

requires a pattern of behaviour such as repeat instructions from the same client or 

associates, or other transactions with similar red-flags, not necessarily evident in the 

research cases. It is, therefore, difficult to make definitive findings in this category. 

Moreover, attempts to do so would introduce pejorative labelling suggestive of 

criminality. The research thus proceeded to identify the full range of wilful blindness 

(including the FATF ‘wilful blindness’ and ‘being corrupted’ categories), and noting 

repeat transactions where known, without seeking to attribute the pejorative and 

potentially inaccurate ‘being corrupted’ label.  

 

Complicit. Assessing actual knowledge of criminality is also problematic. Conceptually, 

it may present many red-flag criminal indicators (as noted above, seven were associated 

with a complicit professional in case 4, and 10 and 13 red-flags respectively in cases 18 

and 38), but is not defined by any specific number. A professional knowingly enabling 

transactions with criminal proceeds may experience more, or fewer, red-flag indicators, 

yet still be criminally complicit or functionally-equivalent complicit (as illustrated in 

case 37, with just five identified red-flag criminal indicators). This category requires 

actual or constructive (deemed) knowledge that the transaction involves proceeds of 

crime, and patterns of behaviour that may be unable adequately to be assessed on a single 
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transaction. A finding of complicity also connotes criminality, unable to be evaluated in 

research that does not assess legal culpability. The involvement of professional 

facilitators was therefore recorded in this category only when independently judicially 

determined as knowingly facilitating criminal activity, or (such as case 18) when a judge 

records a facilitator’s role in such a way that, in the context of the known evidence, leads 

to an inescapable inference of functional equivalency for the purposes of this research. In 

neither case, however, does this research assert actual complicity; that is a matter solely 

for the courts. 

 

2.6.7 Further operational issues resolved 
 

This section concludes with a brief discussion of further theoretical and practical 

difficulties in the operationalisation process, and their resolution.  

 

No weightings. Each research case depends on its own facts, so no weightings were 

applied to red-flag indicators. They are not, however, necessarily equally weighted. 

Indicators commonly found in legitimate transactions, such as a fast-growing property 

portfolio, arguably carry less weight (a ‘small’ red-flag) than others more commonly 

associated with criminal financing, such as ‘big’ red-flags like large cash payments, or a 

series of cheques drawn from multiple branches of multiple banks, illustrated in research 

cases 12 and 35. However, what may be uncommon in some circumstances may be 

common in others, such as anecdotal comments by real estate agents that a specific group 

of (legitimate) purchasers often make cash payments. Irrespective of any objective or 

perceived accuracy of such observations, they illustrate a practical danger in applying 

weightings. If, for example, large cash payments are considered a more significant 

indicator of potential criminal activity when presented by one customer group than 

another, criminal actors may be expected to use that knowledge, engaging the services of 

someone from that group to ‘front’ part of their operations, thereby rendering any such 

weightings inaccurate. Accordingly, no weightings were applied. 

 

Operationalising facilitators differentiated involvement. Data delimited at firm- rather 

than individual-actor level is insufficiently granular to assess individual involvement, 

which may differ between actors in the same firm (as found empirically). By contrast, 

individual-actor level data enables findings at that level, and at the aggregate firm level. 

It also enables differences, and any similarities, to be assessed accordingly for each such 
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actor. The method of evaluating the involvement of professionals outlined above thus 

enabled differentiated assessments for the roles and circumstances associated with 

multiple professionals in the same transaction.  

 

In practical terms, a two-stage process operationalised evaluation of different facilitators’ 

involvement. Each red-flag indicator identified with each transaction was marked in 

orange, for all professionals facilitating the transaction. When data indicated that any such 

indicator was or was assessed likely evident to a facilitator, it was marked red, only in 

relation to that professional. The nature of the dataset, where judicial determinations were 

seldom made about facilitators’ participation, means that it is not possible to assert with 

certainty that any indicator was, or was not, present as a matter of established fact to any 

formal level of proof required for legal proceedings. As noted in section 2.4.2, the 

analysis does not constitute legal assessment. Evaluations were made as more probable 

than not in the identified circumstances. Indicators marked in red were then used to assess 

the level of each facilitator’s involvement, as outlined above.  

 

Red-flags only in the absence of explanation. An extensive list of potential red-flag 

criminal indicators risks a multiplicity of false-positives, with many factors observed in 

many transactions, legitimate and criminal. As recorded by the note immediately after 

table 2.3, above, however, the simple presence of a listed indicator is not sufficient. Each 

relevant factor is a potential red-flag criminal indicator for assessment purposes only in 

the absence of a credible, verified explanation.  

 

Two practical examples illustrate the point. A purchaser with a criminal record 

(factor 3.2) is not sufficient on its own. Convictions for motoring offences, or assault, do 

not generate criminal proceeds. A history of drugs-trafficking does. A more nuanced 

example is a purchaser with a disproportionate number of real estate objects (factor 3.3). 

This is not triggered by legitimate property investors with large real estate holdings. 

‘Disproportionate’ indicates incongruity. A prospective purchaser owns more properties 

than appears appropriate to their circumstances. If on inquiry a 23-year-old unemployed 

owner of ten Auckland houses, intending to buy another, is found to have sold a start-up 

company to a multinational corporation for a large sum, her real estate holdings may not 

be disproportionate, and factor 3.3 would not apply. It is a red-flag indicator only in the 

absence of a credible, verifiable explanation. This factor was often identified in the 

research cases. People with no discernible legitimate income (sometimes, known drug-
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addicted beneficiaries and long-term unemployed) owned multiple houses, and purchased 

more. If verifiable explanations are available, it would not be a red-flag indicator. There 

is no impediment to an unemployed drug addict buying a house, or holding a big property 

portfolio. Except when the property is acquired with proceeds of crime.  

 

 Research findings framework 

 

This section outlines the classification framework applied to individual research cases, 

and an illustrative example in research case 18. 

 

2.7.1 Classification framework 
 

For each relevant research case, the classification framework for assessing facilitator 

involvement identified relevant red-flag criminal indicators, ‘placed’ each facilitator’s 

participation on a four-part continuum, and assessed outcomes against a five-part policy 

effectiveness framework. This involved an ordered four-stage process. 

 

First, in relation to each research case (table 2.2), identified red-flag indicators (table 2.3) 

were marked in orange, as criminal indicators associated with each transaction. 

 

Second, each red-flag assessed as identifiable specifically with each professional 

facilitator was marked red. For example, in research case 18 (detailed in the next section), 

the offender made subsequent improvements to the property with proceeds of crime. 

Factor 6.4 was therefore shaded orange for all facilitators enabling the real estate 

transaction. No data was found indicating that any of the lawyers involved in the property 

transaction were aware of such activity. The accountant, however, introduced cash into 

the offender’s accounts and disbursed funds for the renovations. This factor was therefore 

shaded red only in relation to the accountant. 

 

Third, each professional facilitator’s involvement was assessed on a continuum. As noted 

above, the research did not distinguish the ‘being corrupted’ subset of the ‘wilfully blind’ 

category in the five-part continuum in the literature (illustrated in table 2.5, above, and 

figure 4.2). This is reflected in a modified four-part continuum, in table 2.6, below, 

against which each relevant facilitator’s participation was assessed. 
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Table 2.6 Facilitator involvement 

 

 

In each research case, the extent to which the policy of detecting and deterring money 

laundering through professional facilitators in the New Zealand real estate sector is 

effective was then placed on a modified five-part spectrum of operational policy 

effectiveness, illustrated in table 2.7 below. This is drawn from the program dimension 

of the McConnell/Marsh policy effectiveness framework (Bovens, 2010, Marsh and 

McConnell, 2010a, Marsh and McConnell, 2010b, McConnell, 2011, McConnell, 2010, 

McConnell, 2015) detailed in figure 5.1, with outcome assessments informed by the 

outcomes scholarship and practice in chapter 5. 

 

Table 2.7 Program effectiveness 

 

 

2.7.2 Example: Research case 18 
 

This section provides an example of application of the methodology to the data, illustrated 

in the following text, and graphically in tables 2.8-2.10 below. The purchase of real estate 

with criminal proceeds by a successful drugs manufacturer and dealer “at a very high 

level” (document reference, 18.5) exhibited the following identified characteristics. 
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Factual analysis 

Investigation was proactively triggered by police, not in response to predicate offending 

or responsive to suspicious transaction reports. The investigation sought to identify the 

circumstances by which the suspect funded his lifestyle and asset accumulation. The 

operation was expanded six months later, forensically examining the financial affairs of 

the suspect, two associates, and a professional facilitator, and terminated with the 

offender’s arrest a further two years’ later, and the discovery of a long-term, large-scale 

methamphetamine manufacturing and sales operation (18.2, 18.7, 18.10). 

 

The sale and purchase agreement was originally in the name of an associate ‘or nominee’ 

(18.3), later changed to the offender’s trust. Shortly before the purchase, the offender 

changed the name of his trust, from one clearly associated with him, to a generic one that 

no longer bore his name, designed as a mechanism to distance the offender’s ownership 

of property purchased with illicit funds (18.7, 18.9). In this sense, the trust may be 

regarded as just established for factor 3.9 in table 2.8, below. The trust was a ‘front’ 

designed to obscure the offender’s ownership (18.2, 18.7, 18.9, 18.10). 

 

The lawyer who established the trust some years earlier (L3) effected the name change 

and was appointed trustee (18.2), and thus became an owner (as trustee) of the property 

purchased with criminal proceeds. The purchaser’s solicitor (L1) received two payments 

for deposit into the firm’s trust account (one from a third party unrelated to the purchaser, 

the other a bank cheque with the purchaser’s name endorsed) before being paid as a single 

payment to the vendor’s solicitor (L2). The purchaser’s solicitor later received settlement 

funds in one payment from the purchaser’s accountant. That payment had earlier 

accumulated in multiple bank accounts controlled by the accountant, funded by a series 

of structured payments including dozens of cash payments (exceeding $600,000) received 

from the offender/purchaser or associates, deposited on behalf of the offender by the 

accountant and the offender’s associate.  

 

The accountant had earlier been introduced to the offender after a seminar on tax havens 

and offshore financial centres attended by the accountant and acquaintances of the 

offender. The accountant expressed a willingness to help the offender ‘invest’ money 

through a system he devised to deposit cash through bank accounts he controlled, trusts, 

and various other means (18.2, 18.3, 18.4, 18.7A). The offender thereby distanced himself 

from cash deposits made by his associates and the accountant. 
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At least one payment originated from a classic money laundering refund technique. The 

accountant and an associate of the offender deposited over $100,000 in cash with a foreign 

exchange company for a proposed transaction that did not occur. The company refunded 

the funds into the accountant’s bank account (18.3), thus disguised as seemingly a 

payment from that company. 

 

The offender had insufficient legitimate income to purchase the property (18.9), earning 

on average less than $26,000 per year over the preceding 8 years, and just $7000 in the 

year the property was purchased (18.7, 18.2) for nearly a million dollars, without 

finance/mortgage (18.3, 18.4). It was known by the bank that the offender lacked 

expertise to properly manage the large property (18.2), but with no funding required for 

the purchase there was no evidence that the lawyers were aware of the bank’s assessment. 

It is also not known if the solicitor trustee (L3) was aware of the lack of financing. It is 

conceivable that he was told that the settlement payment, from the accountant’s bank 

accounts, included mortgage funding. (The trust’s accounts would eventually contradict 

any such belief, but there was no evidence that the lawyer expressed any concern at the 

time of the transaction or subsequently). Nor is it known if any of the lawyers were aware 

of their client’s earlier proceeds of crime generating criminal offending (18.4, 18.7), nor 

if they observed his involvement with many well-known criminals in the region including 

gang members (18.2). The solicitor trustee (L3) and purchaser’s solicitor (L1) acted for 

the offender in previous transactions and were assessed aware (or readily capable of 

ascertaining) the offender’s limited legitimate income, and the trust’s lack of income to 

fund the purchase. At no time was the offender or trust able to fund the purchase by 

legitimate means (18.7), let alone dozens of new vehicles, registered in his name and 

others (including in the name of a company solely owned by the accountant), and 

extensive property renovations, all paid for with cash (18.2). 

 

By accumulating most payments through the accountant, and only a few through the 

purchaser’s solicitor, before the purchaser’s solicitor (L1) paid the vendor’s solicitor (L2), 

the offender (with the accountant’s assistance) reduced the number of red-flag indicators 

visible to his own solicitor, and more so in relation to the vendor’s solicitor (L2), for 

whom it would have appeared a normal transaction. 
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Following its purchase, substantial improvements were made to the property with 

criminally acquired funds (18.2, 18.7A, 18.10). There was no evidence that any of the 

lawyers were aware of such activities. Soon after the purchase, however, the solicitor who 

had earlier changed the name of the trust (L3) and became a trustee, appears to have made 

two cash deposits (totalling $17,500) into the accountant’s bank account for or on behalf 

of the offender. Those deposits were recorded in the same manner as the offender’s 

associates and accountant had deposited cash sums from criminal proceeds, distancing 

the offender from them (18.3, p4). Those accounts also record payment to another law 

firm of $194,000 within a week of the transfer, seemingly related to a property transaction 

also funded from multiple cash payments of criminal funds (18.3, p4). No further details 

were available about those payments, and the involvement of those professionals was not 

capable of assessment, and outside the scope of this research. 

 

There was no evidence about the involvement of any real estate agents. It is reasonably 

likely that the transaction was a private sale.  

 

There is considerable evidence supporting the finding that the accountant was for the 

purposes of this research functionally equivalent to complicit (18.2, 18.3, 18.4). A judge 

formally recorded that the accountant deposited cash into various accounts to disguise its 

origin, and disbursed funds as directed by the offender, for real estate and other purchases 

(18.4). The accountant was not, however, prosecuted for his role in this transaction, for 

reasons readily inferred (18.4 p10) but not relevant to the research. In later proceedings, 

unrelated to this research, the accountant was prohibited from being a director or 

managing a company (18.12), bankrupted (18.13) and imprisoned for tax evasion (18.11).  

 

Red-flag indicators identified and assessed associated with the transaction and each 

relevant professional facilitator is illustrated in table 2.8, below. (Red-flag indicators not 

identified in this transaction, i.e., empty fields, were removed from the table). 
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Table 2.8 Identified red-flag indicators (RC18) 

 

 

Applying the above analysis to place each facilitators involvement: 

 

Table 2.9 Facilitators’ involvement (RC18) 

 

 

Summary (facilitator involvement). The vendor’s lawyer (L2) was shielded from 

red-flag criminal indicators, and evaluated as having been unwittingly used. Another 

lawyer (L3) used by the offender to obscure his activities was assessed aware of more 

criminal indicators, edging into the ‘wilfully blind’ category. The purchaser’s lawyer 
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(L1), the offender’s primary legal enabler in this criminal transaction, was assessed firmly 

in the wilfully blind category. A “+” symbol was added, indicating his identified 

involvement in other transactions for the offender, signifying FATF’s ‘becoming 

complicit’ categorisation (for reasons outlined above, that element was not used in this 

research). The accountant was assessed as complicit, as outlined at stage 6 above. 

 

The extent to which the policy to detect and deter money laundering through professionals 

in New Zealand’s real estate sector is assessed effective is shown in table 2.10. 

 

Table 2.10 Program effectiveness: Professional facilitators, real estate (RC18) 

 

 

Summary (effectiveness). Notwithstanding multiple identified red-flags assessed 

applicable to three professionals, including two involved in other criminal transactions 

with the same offender, professionals enabling the real estate transaction with illicit funds 

reported no concerns. It is unsurprising the accountant failed to report criminal activity 

that implicated him. Likewise, the vendor’s solicitor; she was used unwittingly, missing 

or failing to understand the few red-flags observed. The outcome might have been 

different if the purchaser’s solicitor and another lawyer who facilitated the offender’s 

subterfuge had made further enquiries in the face of multiple identified indicators of the 

criminal activity their services assisted. Absent which, the result, plainly foreseeable, was 

equally clear. For a few hundred dollars for their services, the offender’s large-scale 

criminal activity, and serious economic and social harm to local and regional 

communities, continued unchecked for another nine years. Serious crime was enabled, 

and perhaps inadvertently encouraged and invigorated, by the services of professionals. 

 

Additional data (outside scope) 

Although not associated with the assessment of the property transaction in this research, 

the lawyer who effected the trust changes, became trustee of the trust that owned 

criminally-acquired assets, and appears to have personally introduced criminal payments 
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into the banking system on the offender’s behalf (L3) was, years later, named in media 

reports connected with allegations of Mexican and Russian criminal organisations using 

New Zealand companies (18.20). The lawyer was also later suspended from practice for 

a limited time for allowing his trust account to be used improperly (18.21-18.24).  

 

 Conclusion 

 

The finalised body of research cases identified and assessed as outlined above provided 

the basis for new empirical evidence, in chapters 8-9. Those chapters detail the nature 

and extent of professional facilitators’ involvement in real estate transactions with illicit 

funds, and the effectiveness of policies to detect and deter such transactions. 

 

Preceding those new empirical findings, chapters 3-5 provide a theoretical base for the 

research. They outline money laundering, its global system of controls, and the role of 

professionals enabling real estate transactions as a high-value, high-risk area for money 

laundering. These chapters also detail many design insights enabling the development of 

the research methodology, selection of relevant factors and coding systems outlined 

earlier, in chapter 2. The final component of these important base chapters, in chapter 5, 

outlines policy effectiveness and outcomes literature that allows us to systematically think 

about the extent to which policies achieve objectives; and a base from which to develop 

a framework to assess anti-money laundering policy effectiveness. 

 

Chapter 6 extends the literature and practice with original analysis of the global 

anti-money laundering ‘effectiveness’ methodology. A comparative review in chapter 7 

fails to find meaningful policy effectiveness differences between countries that apply 

anti-money laundering obligations over some, none, or all facilitator professions, and tests 

prospective policy effectiveness measures. 

 

The thesis concludes with the new empirical evidence of chapters 8-9 and additional 

policy implications and a research agenda in chapter 10 to help advance evidence-based 

policy settings and regulatory and enforcement strategies targeted for effectiveness. 
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3 Money laundering and its control 
 

This chapter explains money laundering and its system of controls. Unlike explanations 

that focus on money laundering alone, it frames the discussion in the broader context of 

crime and crime prevention. Having established the theoretical framework, this chapter 

concludes with a section that begins constructively engaging with the literature, 

contending that a narrow focus on money laundering risks achieving an underwhelming 

crime prevention policy objective.  

 

Specifically, section 3.1 addresses money as a driver of crime, and places money 

laundering in a broader proceeds of crime context. Section 3.2 traces a shift in crime 

control theory and practice from state monopoly towards co-opting non-state actors in 

crime detection, reflecting a similar evolution in anti-money laundering practice. 

Section 3.3 addresses broader criminal justice policy effectiveness measures increasingly 

associated with ‘outcome’ over ‘output’ measures. Section 3.4 outlines money laundering 

and the laundering process, including indications of scale and links with profit-motivated 

crime. Section 3.5 describes the global money laundering control system, characterised 

by a successful process of global policy diffusion. Section 3.6 begins to engage with the 

literature. It introduces elements of policy effectiveness extended in later chapters, and 

concludes with the proposition that a narrow money laundering focus potentially obscures 

crime prevention objectives and adversely affects policy effectiveness. 

 

 The economics of crime 

 

This section illustrates the pervasive effect of money as a driver of crime and proposes a 

broad ‘proceeds of crime’ approach to criminal entrepreneurial activity as an appropriate 

construct for examining anti-money laundering policy effectiveness. 

 

3.1.1 Money as multiple driver of crime 
 

Any criminological literature review reveals many theories about the causes of crime 

(Dorfman, 2013, MoJ, 2009, Tonry, 1998, McLaughlin and Newburn, 2010, Beaver and 

Walsh, 2011). Coleman suggested that "causal factors posited by these theories can be 
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subsumed under two general categories, both of which must be simultaneously present 

for crime to occur...the opportunity to commit a particular crime [and] the motivation [to 

do so]" (1992, p.828).  

 

Money as motivating driver of crime 

Money’s role as an engine of crime lies primarily as a motivator. "The desire for financial 

gain is the principal motivation for rational, calculating crimes such as robbery, theft, or 

fraud", whereas money typically plays less of a role in "crimes of passion, such as murder 

and assault" (Coleman, 1992). These observations suggest a general, but not exclusive 

delineation, as Coleman records money is a common subject of dispute in physical crimes 

(1992, p.832), and profit-motivated crime requires more elements than financial incentive 

alone (Cressey, 1953, Schuchter and Levi, 2016). A post-neoclassical approach also 

suggests more nuanced behavioural analyses beyond simple ‘greed’ labelling (Campana, 

2016, Heath, 2008). Irrespective of any strict causative effect, in practical terms 

enforcement agencies recognise profit as a “main driver” for serious and organised crime 

(ACC, 2014b, p.11), frequently cited as “the only reason” for criminal enterprises “run as 

a business” (R v de Bruin, 2004, para 16).  

 

Money also affects opportunity for crime 

Beyond its pervasive influence as a motivating driver of crime, money also affects the 

'opportunity' side of the equation. The modern economy is founded on money as an 

exchange of value, so money itself creates criminal opportunity. Without it, many crimes 

such as fraud and embezzlement would not be possible. Money also affects opportunity 

by reducing risk, increasing the attractiveness of criminal opportunity. The fungible 

nature of money, with each unit substitutable, reduces the risk of detection. "Because one 

dollar...is interchangeable with any other and can be concealed and transported with 

relative ease, the criminal who steals money has a far better chance of avoiding legal 

sanction than the thief who takes...fine art or jewellery". Likewise, "teenagers in a [small 

town]...can hardly drive the car they stole from the local grocer,...but they can easily 

spend the money they took from his wallet" (Coleman, 1992, p.834). 

 

Crime at confluence of motivation and opportunity 

If crime exists at the confluence of opportunity and motivation, a lawyer may have the 

opportunity to embezzle, but absent motivation will earn an honest salary. A jewel thief 

may be motivated to embezzle, but absent the skills to seek employment in a role from 
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which she can do so, lacks opportunity. With money a driver of crime and enabler of 

opportunity, at the confluence of opportunity and motivation is the jewel thief plying her 

chosen trade, and the lawyer who chooses to steal from his employer, perhaps when 

“partnership culture and values” (Stanley, 2011) enhance opportunity (Middleton, 2014, 

Sikka, 2008, Dellaportas, 2013, Donegan and Ganon, 2008), or such factors may arguably 

contain causative elements (Clarke, 2012, Cornish and Clarke, 1986).  

 

These observations are relevant to money laundering because the ability to transform 

criminal proceeds into seemingly legitimate assets profoundly affects opportunity, by 

mitigating risk and improving the attractiveness of criminal opportunity. Someone found 

with illicit drugs and bags of cash may have difficulty persuading a jury he is no drug 

dealer. His compatriot having transformed illicit commodities and their proceeds into real 

estate may be perceived a successful businesswoman and property developer. The next 

section develops the context in which to view her criminal activities. 

 

3.1.2 Crime proceeds construct appropriate to examine laundering 
 

Money laundering is often called ‘financial’ or ‘economic’ crime, yet definitions that 

typically list specific offences mischaracterise its pervasiveness. This section contends 

that a broader conceptual construct is appropriate for examining the effects of laundering. 

 

There is no universally accepted definition of 'financial crime' (Henning, 2009, IMF, 

2001). It can include a huge array of activities (Gottschalk, 2010a), and expresses 

different theories and concepts (Gottschalk, 2010b) depending on context and 

jurisdiction, such as unlawfully converting property through fraud, embezzlement, 

corruption, bribery, tax evasion and money laundering, but often excludes violent crime 

(Henning, 2009, Gottschalk, 2014).  

 

Similarly, definitions of 'economic crime' often list specific offences, but (with exceptions 

(IMF, 2001)) also typically exclude crimes involving force, even though financial gain 

may be their motive or result (Koletar, 2005). Moreover, economic crime is often a 

"primary activity” (Seger, 2012, p.129) of the ‘business’ (ACC, 2013a, p.5, AGD, 2014, 

p.4) of organised crime groups using "violence and corruption...geared toward profit… 

through illegal activities" (Gottschalk, 2009). ‘Organised crime’ is itself an “ambiguous 

and contested concept”, particularly in the modern context of loose criminal networks 
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“whose participants supply markets with illicit goods and services” (Levi, 2015a, p.394, 

Levi, 2012b, Levi, 2014).  

 

Restrictive definitions of ‘financial’ and ‘economic’ crime do not, therefore, adequately 

describe the criminal acquisition of wealth through means that may or may not include 

violence, or any particular organisational structure. 

 

At first glance, 'acquisitive crime' appears to encompass criminal activity involving the 

actual or intended acquisition of money or assets, irrespective of means, but also suffers 

constrained definitions. It may be defined by reference to crime types like burglary, theft 

and robbery (Bandyopadhyay et al., 2012, Home Office and HM Treasury, 2015, p.21, 

ONS, 2015, pp.113-117). Or its relationship with (and thus, distinct from) crimes of 

violence may be the source of study (Rosenfeld, 2009).  

 

Moreover, ‘white-collar’ labels typically associated with ‘economic’, ‘financial’ and 

‘acquisitive’ crime understate the influence of money laundering across the full spectrum 

of serious profit-motivated crime. ‘White-collar’ associations with ‘money’ offences fail 

to “command anything like the immense political and bureaucratic power of [‘organised 

crime’] to attract publicity, powers and resources, nor indeed to generate a sense of 

urgency or commitment in the ‘fight’ against it”, thereby “potentially handicapping their 

potential effectiveness at prevention” (Levi and Maguire, 2012, p.204).  

 

Whether violence or its threat is involved, and whether or not associated with organised 

crime, the proceeds of any offence can be laundered. This thesis therefore uses a broad 

definition encompassing criminally generated funds or assets. This is consistent with 

international convention defining criminal proceeds as "any property derived from or 

obtained, directly or indirectly, through the commission of an offence" (UNODC, 2004). 

It also accords with concepts of profit-motivated crime associated with the contemporary 

reality of networked organised crime (Levi, 2015a, Levi, 2012b). In short, money 

laundering is a core component of all serious criminal entrepreneurial activity, whether 

conducted by traditional mafia-style hierarchical groups or loosely connected criminal 

networks. For a contextual understanding of the development of co-opting private-sector 

actors in the anti-money laundering effort, the following section briefly traces an 

analogous shift in general crime control theory and practice. 

 



74 
 

 Crime control diffusion draws in non-state actors 

 

This section briefly traces the evolution of a cost-benefit approach associated with 

individual criminals in the context of crime control as a state monopoly, towards 

co-opting non-state actors for crime detection and deterrence, reflecting similar changes 

in, and insights for, the anti-money laundering discourse.  

 

3.2.1 From criminal cost-benefit and state crime control monopoly... 
 

In his 1838 Principles of Penal Law, Bentham developed many central concepts from 

which the modern economics of crime and criminal asset forfeiture literature evolved. 

 

The profit of the crime is the force which urges a man to delinquency: the pain of 

the punishment is the force employed to restrain him from it. If the first of these 

forces be the greater [for those only restrained by laws, not other motives like 

religion or honour], the crime will be committed, if the second, the crime will not 

be committed. If, then, a man, having reaped the profit of a crime, and undergone 

the punishment, finds the former more than equivalent to the latter, he will go on 

offending; …there is nothing to restrain him. If those, also, who behold him, 

reckon that the balance of gain is in favour of the delinquent, the punishment will 

be useless for the purposes of example (Reproduced in Bowring, 1962, p.399). 

 

Expressly “resurrecting and modernising” Bentham, Becker applied cost-benefit analysis 

and a theoretical framework for identifying economically optimal policies to combat 

criminal behaviour, at which the most favourable target position is that "crime would not 

pay" (1968, p.208). As it was later described: 

 

The neoclassical economic theory of crime "is based on the notion that individuals 

respond rationally to the costs and benefits of criminal opportunities. Thus, factors 

that increase the expected costs of crime (such as increasing the likelihood of 

apprehension and severity of punishment) or reduce the expected benefits (such 

as improved educational or job opportunities) can reduce the incidence of crime 

(MoJ, 2009, p.4). 
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Perceived costs and benefits differ between individuals, so crime may never be 

eradicated. However, an ‘economics of crime’ construct (Sullivan, 1973, Allingham and 

Sandmo, 1972, Paternoster and Simpson, 1996) posits that changes in its components - 

such as income from legal activities, altering the probability of apprehension and 

punishment, and appeals to morality - affect the propensity to commit crime.  

 

In the money laundering context, Ferwerda observed that laundering differs from other 

offences because to profit from criminal activity “it is necessary to commit two criminal 

acts” (2009, p.906). Criminal entrepreneurs are thus exposed to the Bentham-Becker 

probability and severity of detection and punishment for the predicate offence ("the 

underlying crime that produces the proceeds that are the subject of money laundering" 

(Schott, 2006, p.III-1)) and for laundering its proceeds. This double-risk construct created 

by money laundering criminalisation advances the cost-benefit analysis of criminological 

discourse and offers an additional tool potentially affecting criminal propensity. 

Co-opting non-state actors, addressed in the next section, suggests another. 

 

3.2.2 ...to crime controls interwoven into fabric of everyday life 
 

Rising crime rates into the 1990s reinforced a perceived inability for the state alone to 

curb crime, helping transform crime control strategies, as outlined in this section, and 

mirroring money laundering controls on private actors.  

 

Becker's cost-benefit approach underwent a transformation regarding the rational 

criminal and the state itself. The modern criminal is perceived not so much a "poorly 

socialised misfit" rationally assessing the benefits of crime against the threat of 

state-imposed deterrent sentences, but more of an "illicit, opportunistic consumer" 

(Garland, 1996, p.452). Concurrently, policymakers refocused public action on programs 

“directed not towards individual offenders, but towards the conduct of potential victims, 

to vulnerable situations, and to those routines of everyday life which create criminal 

opportunities" (Garland, 1996, p.451). Controls were increasingly embedded within 

societal fabric, not just externally imposed sanctions when the state uncovers crime. 

"Instead of relying upon the threat of deterrent sentences, or the dubious ability of police 

to catch villains, it sets about replacing cash with credit cards, building locks into the 

steering columns of cars, employing...closed circuit TV cameras...and encouraging 

citizens to set up Neighbourhood Watch schemes" (Garland, 1996). This transformation 
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is at the heart of many modern approaches to crime prevention. Examples include 

'multi-agency' and 'community partnership' models that seek to persuade (crime 

prevention publicity), enable (expert support, tools and co-ordination), and co-opt citizens 

in crime prevention (neighbourhood watch, community speed watch); utilising people 

and organisations with the competence and capability to reduce criminal opportunities.  

 

This 'responsibilisation' strategy in criminological discourse (or less cumbersome 

‘co-production’ in public services literature (Loeffler and Bovaird, 2016, Bovaird and 

Loeffler, 2012, Alford, 2002, Brandsen and Honingh, 2016, Alford, 2014, Alford, 2016)) 

mirrors anti-money laundering policies rooted in assumptions that it is not just the state's 

role to detect and deter crime. Money laundering controls consistently hold (FATF, 

1990b, FATF, 2012b) that coercive state powers should create enforceable obligations on 

non-state actors. Nor does this necessarily involve a contraction of public resources. Like 

community watch schemes in modern policing, the state has expanded its anti-money 

laundering coordination and supervision role while retaining its sanctions monopoly. An 

‘effectiveness’ focus on criminal justice ‘outcomes’ is another area where anti-money 

laundering discourse draws from a wider criminological setting, addressed next. 

 

 Effectiveness measures incorporate ‘outcomes’ 

 

This section outlines intertwined strands of criminological and criminal justice 

administration literature and practice reflecting policy effectiveness associated with 

‘outcomes’ over ‘outputs’. It serves as a precursor to the contradistinction of an arguably 

limited presence of such underlying policy goals in the anti-money laundering discourse 

with which this chapter concludes, and as a basis from which to explore, apply and test 

these concepts in chapters 5-6. 

 

3.3.1 State as crime control coordinator moves effectiveness goalposts  
 

In many countries, the state has undergone its own Bentham/Becker cost-benefit 

transformation. A "widespread movement towards a more managerialist, business-like 

ethos" (Garland, 1996, p.455) across the public sector bestowed a criminal justice focus 

on objective-setting, value-for-money, and performance management (Raine and 

Willson, 1996, Humphrey, 1991, Scipione, 2012) even as the “undesirable consequences” 
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(Ridgway, 1956) of governance by targets and ‘results-driven government’ were roundly 

debunked as “easy to state baldly, but… often deeply problematic in practice” (Bevan 

and Hood, 2006, p.519). The oft-quoted mantra attributed to Drucker seemingly 

supporting performance management, “what gets measured gets managed”, is a truncated 

version. The full quote warns the opposite. “What gets measured gets managed - even 

when it’s pointless to measure and manage it, and even if it harms the purpose of the 

organization to do so” (Caulkin, 2008, Barnett, 2015).  

 

“Managerialism” arguably “went too far, adding cost and bureaucracy and rewarding 

compliance", but law enforcement also experienced the "widespread enthusiastic 

adoption” of "policing by objectives" (Orde, 2012). A corollary of collaborative crime 

control strategies noted in the previous section is the implication that the state is not solely 

responsible for crime detection, and affects policy effectiveness perceptions. State 

agencies were soon "evaluated by reference to internal goals, over which they have near 

total control, rather than by reference to social goals such as reducing crime rates,...which 

involves too many contingencies and uncertainties. As a result, new public sector 

performance indicators often measure 'outputs' rather than 'outcomes', what the 

organisation does, rather than what, if anything, it achieves" (Garland, 1996, p.458).  

 

Likewise, in policing. Performance judged by measures of activity, inputs, or outputs 

“became the norm" (Orde, 2012). A renewed focus on monitoring success against (readily 

controlled) outputs instead of (difficult to measure) outcomes reflects neglect of 

traditional themes of criminal justice, arguably part of the ‘price paid’ for the ‘managerial’ 

goals of cost efficiency and productivity (Raine and Willson, 1996, Orde, 2012).  

 

Similar debates affect anti-money laundering discourse. Replacing the state with a mix of 

state- and non-state actors, combined with a transformation in public sector management, 

criminal justice administration changes mirror the development of modern anti-money 

laundering practice, outlined briefly in the following section, and in section 3.5. 

 

3.3.2 Back to the future: A return to ‘outcomes’? 
 

The only measure over which state actors have immediate and demonstrable control for 

performance management purposes are the 'outputs' of technical compliance, such as the 

extent to which regulatory controls match specified standards, which quickly became the 
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predominant measure of anti-money laundering regimes. Such metrics, however, fail to 

offer any real sense of policy effectiveness, at least about higher-order objectives. A shift 

towards 'effectiveness' measures expressed as higher-order ‘outcomes’ was therefore 

introduced, becoming operational in December 2014 (FATF, 2013b).2  

 

Likewise, in the broader criminal justice context, Raine and Willson optimistically look 

toward a post-managerial collaborative partnership where "pre-occupation with the core 

values of the management accountant" might revert to traditional criminal justice values 

and ‘outcomes’ (1996, pp.31-32). Similarly, in contemporary public value scholarship the 

research agenda encourages empirical evidence about the respective roles of public and 

private sector agents advancing societal outcomes (Hartley et al., 2017). Another shift 

involved growing acceptance that neoclassical rational choice and rational actor 

assumptions offer only partial explanations in decision-making theory. Although seldom 

observed in the anti-money laundering context, these concepts are relevant to the research 

in this thesis, which assesses the activities of professionals engaged to facilitate financial 

transactions with criminal proceeds. The methodology assessing relevant transactions 

(chapter 2) involves objective criteria, but findings, conclusions, policy implications and 

research suggestions (chapters 8-10) are informed by real-life decision-making processes 

outlined briefly in the following section, before re-focusing towards money laundering 

and its control in sections 3.4 and 3.5 respectively. 

 

3.3.3 Harnessing real-life decision-making to drive effectiveness? 
 

Policy analysis is concerned with “the design of effective interventions in human affairs” 

(Lynn, 1986, p.380, emphasis added). This section suggests that policymakers seeking to 

achieve policy objectives regarding professionals enabling criminal transactions may 

need to consider drawing from a synthesis of neoclassical rational choice theories and 

decision-making processes that individual and firm actors actually experience when faced 

with indicators of potential criminal use of their services to launder the proceeds of crime. 

 

Even as state actors introduced their own Bentham/Becker cost-benefit processes and 

performance management goals across the public sector, the ‘economics of crime’ 

discourse has itself undergone change. “Empirically based postulates of cognitive 

                                                           
2 The new ‘effectiveness’ methodology is assessed in chapter 6, and found not (yet) to reflect an outcome-
oriented policy effectiveness methodology as it purports. 



79 
 

psychology” (Lynn, 1986, pp.379, 382) may never replace neoclassical rational choice 

theories (Cornish and Clarke, 1986). The hypothetical homo economicus, however, 

assumed to be rational and self-interested, has undergone irreversible surgery to 

accommodate the findings of behavioural scientists’ exploration of what people actually 

do (Kahneman and Tversky, 1979, Lunn, 2012, Kahneman, 2003). Formerly mechanistic 

cost-benefit approaches to criminal and ethical decision-making increasingly recognise 

the human component. New thinking includes ‘bounded rationality’ (Simon, 1955, 

Simon, 1986) and ‘bounded ethicality’ (Messick and Bazerman, 1996, Banaji et al., 2003, 

Chugh et al., 2005, Chugh and Bazerman, 2007). Most people regard their actions lawful, 

ethical, competent and in accord with self-perceptions (Messick and Bazerman, 1996, 

Tenbrunsel, 1998, Babcock and Loewenstein, 1997). Cognitive biases, however, drive 

decision-making in ‘unintentional’ or ‘predictably irrational’ ways (Ariely, 2009), 

because a lack of conscious awareness of cognitive drivers affects the ability to recognise 

legal and ethical challenges. 

 

In the context of professionals faced with potential indicators of criminal misuse of their 

services, decision-making processes might feasibly be constrained by the traditional 

foundation of professional skills, experience and the comfort of repetitive workflows, 

without conscious awareness of systemic errors and biases (Chugh and Bazerman, 2007). 

Notwithstanding the elegant theoretical coherence of Bentham/Becker rational choice 

theories, the “major problem” is that “decision-makers are not fully rational” (Bendor, 

2010, p.12). They can “misperceive events and risks, allowing them in good faith to 

perpetuate an unrealistic belief system” (Langevoort, 1997, p.133, emphasis in original). 

The result is that people may cling to beliefs even “in the face of overwhelmingly contrary 

evidence” (Campana, 2016, p.326, citing Salter, 2008).  

 

Like the broader criminal justice context where Raine and Willson sought to revert from 

‘output’ measures to traditional criminal justice values and ‘outcomes’, and as the 

behavioural science integration evolves, it is too early to predict if a new ‘effectiveness’ 

framework (FATF, 2013b) presages a similar shift in anti-money laundering discourse. It 

is explicitly moving towards ‘outcomes’ (as addressed chapter 6). It is feasible that 

higher-order policy goals might be achieved with a more sophisticated understanding also 

of the ‘real-life’ decision-making processes of professionals and other non-state actors on 

whom money laundering controls have been imposed, than seemingly objective 

neoclassical policy models based (irrationally?) on assumptions of rationality. 
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 Money laundering  

 

Having outlined the broader criminological context, and observing that the ‘outcome’ 

policy goals of criminal justice administration and anti-money laundering practices are 

showing signs of converging, this section explains money laundering and its inextricable 

links with profit-motivated crime, before exploring its control mechanisms in section 3.5. 

 

3.4.1 What is money laundering? 
 

It is a common misnomer that money laundering turns “dirty money into clean” 

(AUSTRAC, 2011, p.1), “legitimi[ses] the revenues of organised crime” (Mills et al., 

2013, p.6), or is “the process by which money obtained through crime is made legitimate 

to conceal its criminal origins” (AML/CFT Amendment Bill 2017, emphasis added, MoJ, 

2017b, p.7, MoJ, 2017a, p.3). Illicit funds do not become ‘clean’, but when disguised “to 

give illicit money the appearance of legitimacy”, such as criminals investing in real estate 

and integrating the proceeds of sale into the banking system (ACC, 2015b, p.15), it may 

become difficult to prove the illicit source.  

 

Modern terminology for ancient practice 

"As old as any other illicit business" (Salinger, 2005, p.542), the art of cloaking crime 

proceeds with the appearance of legitimacy is “a major component of virtually all criminal 

activity" (ACC, 2007, p.8). It allows criminals to buy assets and invest in their criminal 

endeavours (AGD, 2014, p.4). The modern term is often said to have originated in the 

1920s when Al Capone commingled profits from bootlegging, extortion, smuggling and 

other crime with legitimate takings from cash-intensive businesses such as laundromats. 

Academics, however, note that such claims lack substantiation (van Duyne, 2003, p.74, 

Salinger, 2005, p.542). A 1961 criminal banking use of the term is similarly 

unsubstantiated in the Online Etymology Dictionary, which draws from dozens of print 

sources (Harper, 2017). Safire records the money laundering phrase was popularised in 

its modern sense in the Watergate hearings (2008, p.380). The Oxford English Dictionary 

(Simpson and Weiner, 1989) concurs, citing 1973 newspapers referencing campaign 

contributions ‘laundered’ in Switzerland and Mexico, involving a New York lawyer and 

cash-filled suitcases. For the modern sense it cites a Canadian headline, Kerr concedes 

U.S. criminals 'launder' money in Ontario, and a 1973 novel with Phoenix described as a 

city where the Mafia used real estate and service industries as “ready-made havens for 
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'laundering' the extortion and gambling money from Nevada and California” (White, 

1973). Safire records a 1935 description of ‘hot money’ being ‘washed’ in exchange for 

‘cool’ currency (2008, pp380-381), suggesting earlier derivation of the concept, 

consistent with Meyer Lansky establishing offshore money laundering operations in 1932 

after Capone’s tax evasion conviction (Naylor, 2004, p.21). The ‘laundering’ term itself, 

however, seems to originate from the 1970s. 

 

Apparent complexity... 

Money laundering is often portrayed as complex. Spanning law, economics, criminology 

and international relations, money laundering is said to be incapable of analysis in a single 

academic discipline (Durrieu, 2012, p.2). Scholars have identified at least 18 definitions 

in the literature, each of which differs "quite substantially" (Unger et al., 2006, p.4). 

Definitions in international instruments such as the Vienna (1998) and Palermo (2000) 

conventions (UNODC, 2004, UN, 1988, Schott, 2006, p.V-5) are complex. Domestic 

legislation is often more intricate and varied than international conventions. Definitions 

differ between countries, often markedly. Some define laundering by reference to 

proceeds from a list of predicate offences, others for any crime over a certain threshold, 

some by reference to a combination of both, and others more widely as to encompass 

illicit proceeds from most criminal activity (Matta et al., 2016, Tillen and Billings, 2014). 

 

...distilled to its essence 

The conceptual underpinnings of money laundering are, however, uncomplicated. It is 

the process by which proceeds of crime are disguised to conceal their illegal origin 

(Schott, 2006, p.I-1, FATF, 2012a, IMF, 2014), or illegal income appears to have been 

legally derived (Unger et al., 2006, p.4, Noble, 1993, p.2). Simply, "to launder money is 

to hide its illegal origin" (Cuéllar, 2003, p.311). 

 

3.4.2 Inextricably linked with profit-motivated crime 
 

Links between crime and money laundering are pervasive. With money the ‘golden 

thread’ in all profit-motivated crime, laundering is its ever-present companion.  

 

Often viewed as involving the product of crime and enabler of organised crime (ACC, 

2014a, p.7, Mills et al., 2013, p.6, Home Office et al., 2015, Home Office, 2014, Home 

Office, 2013) or a common denominator (AUSTRAC, 2011, p.8) “inextricably linked to 
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the underlying criminal activity that generated it” (FATF, 2012a), money laundering 

appears at every stage, before, during and after other criminal activity.  

 

Money laundering precedes and facilitates continuing criminal activity, by "providing the 

fuel for drug dealers, terrorists, arms dealers and other criminals to operate and expand 

their criminal enterprises" (Salinger, 2005, p.542). Itself a crime in most countries, as 

recommended by international instruments (UN, 1988, Art 3(1)(b) & (c), UNODC, 2004, 

Art 6, FATF, 2012b, R3), laundering coexists alongside other illegal activities. Laundered 

criminal proceeds can also be spent or invested after the crime generating them, allowing 

criminals "to enjoy the fruits of their crimes" (Levi and Reuter, 2006, p.289).  

 

Figure 3.1 (Nippert, 2016), with details from research case 2, illustrates pervasive links 

between money laundering and profit-motivated crime, and the use of professional 

facilitators, including accountants, lawyers and real estate agents.  

 

Figure 3.1 How one international criminal syndicate washed its drugs money 

 

Source: © NZ Herald, 2016. All rights reserved. Used with permission. 

 

3.4.3 Big business on a global scale 
 

Estimating the quantum of illicit funds laundered is dauntingly complex (Walker, 1999, 

Walker, 2004, Walker and Unger, 2009, Stamp and Walker, 2007, Argentiero et al., 2008, 
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Masciandaro and Barone, 2008, Schneider, 2010, Schneider, 2013, Quirk, 1997, Quirk, 

1996, Ardizzi et al., 2014, Schneider, 2015, Schneider, 2016, Mai and Schneider, 2016).  

 

Redolent of observations of “mythical numbers” (Reuter, 1984, Singer, 1971) and “facts 

by repetition” (van Duyne and Levi, 2005, Kilmer et al., 2011), a frequently quoted 

'consensus range' of 2-5 percent of global GDP (Camdessus, 1998, Schott, 2006) is devoid 

of evidential foundation (Thoumi, 2005, Reuter and Truman, 2004). Mr Camdessus was 

IMF’s managing director when he mentioned the ‘consensus’ range, but his speech notes 

reveal that his audience would “certainly [have] a better evaluation” (Camdessus, 1998).  

 

With baseless estimates uncritically repeated, the anti-money laundering discourse can 

borrow an observation from illicit drugs estimates. In neither realm is there a 

“constituency for keeping the numbers accurate, while there is a large constituency for 

keeping them high” (Reuter, 1984, p.145). Even after Levi caustically remarked that 

“mythical numbers” might be useful “problem amplifiers” for officials seeking power and 

resources (2015a, p.392) the National Crime Agency applied the IMF ‘estimate’ to the 

UK’s economy, resulting in an estimated £36-90 billion laundered annually (NCA, 

2016b, p.28). The former Financial Services Authority had earlier estimated between £23 

billion and £57 billion (FSA, 2014), seemingly precise, yet, empirically, equally baseless. 

In New Zealand, the cost-benefit analysis justifying expansion of more extensive 

anti-money laundering obligations based its estimate of the impact of reform as 

proportional to GDP on the blithe assertion that money laundering estimates “are 

generally estimated and reported on a percentage of GDP basis” (MoJ and EY, 2017, p.5). 

 

A United Nations 'best estimate' puts total crime proceeds at 3.6 percent of global GDP 

(between 2.3-5.5 percent), with 2.7 percent (between 2.1-4 percent) available for 

laundering, or US$2.1 trillion and US$1.6 trillion respectively in 2009 (UNODC, 2011, 

p.5). Calculations based on these estimates and global GDP of US$73.5 trillion in 2015 

(World Bank, 2016) suggest crime proceeds of US$2.6 trillion (US$1.7 trillion to US$4 

trillion), with US$2 trillion (US$1.5 trillion to US$2.9 trillion) available for laundering.  

 

With no methodology plausibly capable of producing credible numbers (Reuter, 2007), 

for many purposes it is arguably unnecessary to do so. Whether criminal funds generated 

or amounts laundered each year differ materially from such estimates, or whether due to 

their inherently hidden nature they are “unlikely ever to be measured accurately” (Stamp 
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and Walker, 2007), the cumulative activities of individual criminals, organised crime 

groups and profit-motivated criminal networks, and their need to launder illicit funds, is 

big business on a global scale. 

 

3.4.4 The money laundering process 
 

The laundering process is commonly described using industry-specific terms 

characterising distinct phases of ‘placement’, ‘layering’ and ‘integration’ (Gooch and 

Williams, 2015, NZ FIU, 2010b, p.9, NZ FIU, 2016b, p.18, FATF, 2012a, FATF, 2013c). 

However, laundering need not involve each phase (van Duyne, 2003, Murray, 2011), and 

the conventional descriptors may be functionally useless for investigators (van 

Koningsveld, 2013, Soudijn, 2016, Soudijn, 2012). Arcane terminology and perceived 

complexity may also detract from practical value if it obscures comprehension, 

particularly when each component can be described simply, as below. 

 

Deposit 

Criminal proceeds enter the legitimate economy. Income from the sale of illicit drugs may 

be deposited into bank accounts in small amounts to minimise suspicion, or may be used 

to buy assets or trade goods, such as purchasing a car with cash, easily converted to 

electronic payment (and seemingly legitimate) when sold. Likewise, other assets might 

generate refunds easily deposited into bank accounts, such as casino chips, air tickets, 

insurance policies or funds put into a lawyer's trust account ostensibly for a proposed 

transaction (Neill, 2016). These examples describing the ‘placement’ stage also merge 

seamlessly into later stages (as when the car is sold, providing a seemingly legitimate 

source of funds, disguising its origins), illustrating the artificiality of such distinctions. 

Crime proceeds may be in cash or electronic form, depending on the underlying activity. 

Money derived from fraud, tax evasion or corruption may already be in bank accounts. 

 

Disguise 

The criminal origin of funds is disguised or concealed. Separating money from its source 

may involve transferring funds between accounts, holders, banks or countries. Assets may 

be purchased or sold, and documents supporting the flow of funds may give the 

appearance of transferring goods or services. These actions are structured like legitimate 

transactions, with invoices, credit notes, contracts, bills of lading and loan documents 
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creating the appearance of legal origin, such as sales, loan repayments, or capital gains. 

Multiple, complex transactions are also difficult to follow and hinder investigation.  

 

Use 

Seemingly derived legitimately, money and assets are available for use. It is often claimed 

that funds now ‘re-enter’ the legitimate economy, yet at earlier stages they often pass 

through legitimate businesses and may have originated in, or since their initial deposit 

may never have left, the 'legitimate’ economy. It is more accurate to say that this is when 

the velocity of circulation stops or slows, characterised by investment (Salinger, 2005). 

Seemingly 'clean' funds may accumulate in bank accounts, may be spent on living and 

lifestyle expenses, or may be invested, for example in real estate, securities, or business 

ventures. Interest, rental income, dividends and capital gains add another layer of earnings 

and veneer of respectability, reinforcing the appearance of legally sourced funds.  

 

The effect of successful laundering enabling criminals to profit from crime is highlighted 

in one of New Zealand’s first cases. In sentencing a “talented chemist” who had amassed 

sufficient drugs “to last a lifetime” that he intended closing the operation, the judge noted 

that, had he done so before apprehension, he might have retired “with a secure asset base 

and income stream” for life (R v Wallace, 1998, pp.9, 15, 22).  

 

 Anti-money laundering 

 

This section briefly outlines the development of global money laundering controls. 

 

3.5.1 Anti-money laundering body established 
 

The United States was the first country to pass money laundering legislation. Consistent 

with its crime prevention rationale, the Bank Secrecy Act 1970 (which, ironically, 

curtailed bank secrecy (Cuéllar, 2003)) was enacted with the Racketeer Influenced and 

Corrupt Organizations Act 1970, which extended criminal and civil penalties for 

criminals who ordered or facilitated crimes they didn’t themselves commit. The Bank 

Secrecy Act required banks to report cash transactions above $10,000 and retain records 

(Salinger, 2005, pp.543-544), providing new financial intelligence trigger criminal 

investigations and ensure that bank records left a trail for investigators. 
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Italy later criminalised money laundering itself, in 1978 (van Duyne and Levi, 2005, p.26, 

Benson, 2016). In the context of international instruments addressing such issues (UN, 

1986, UN, 1988) the Money Laundering Control Act 1986 similarly made money 

laundering a federal crime in the United States. Soon afterwards, the 1989 G7 Summit, 

an annual forum of leaders of the richest industrialised nations, extended the drugs and 

organised crime focus of early crime prevention efforts by seeking to harness the 

intelligence value of financial transactions. The G7 communiqué urged cooperation "to 

carry forward the fight against drug trafficking...and the laundering of its proceeds” and 

(in a ‘pivot’ from formal treaty-based interventions (Rose, 2015, p.2)) resolved to 

"convene a financial action task force...to assess the results of cooperation already 

undertaken...to prevent the utilization of the banking system...for the purpose of money 

laundering, and to consider additional preventive efforts in this field" (G7, 1989).  

 

The following year, the newly formed Financial Action Task Force (FATF) formalised 

its leadership role by presenting the first set of ‘recommendations’, quickly becoming the 

recognised international standard. Subsequently amended and refined (notably in 1996, 

2001, 2003, 2102 and 2013), FATF established and disseminated "the legal and 

regulatory measures that countries should take to enable them to detect, prevent and 

punish the misuse of their financial system for money laundering" (FATF, 2014a).  

 

3.5.2 Coercive voluntary policy diffusion 
 

The organised community of nations appears to “[take] it for granted that the objective of 

preventing drug trafficking, fraud and terrorism entitles it to intervene in the laws and 

practices and criminal justice activities of other states" (Levi and Reuter, 2006, p.308). 

By a process briefly outlined in this section, from its genesis as a tool to counter illicit 

drugs and organised crime, some of the world's poorest countries are now in effect forced 

to implement expensive anti-money laundering legislative controls and regulatory 

bureaucracy (Levi, 2012a, p.398, Ferwerda, 2009).  

 

FATF has been so successful at promoting the adoption of money laundering controls 

that the manner and speed with which the anti-money laundering writ has become 

globally ubiquitous has attracted scholars’ scrutiny as an example of enforcing rules 

"without recourse to traditional means of military and economic coercion, [in] a process 
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of 'governance without government'" (Sharman, 2011, p.4, Halliday et al., 2014, p.10). 

Ebikake argues that traditional links between ‘soft law’ treaty obligations and state 

consent for ‘hard law’ instruments such as domestic legislation have been supplanted by 

non-consensual norm-making (Ebikake, 2016, p.347). Similarly, Hameiri and Jones chart 

a reconfiguration of ‘global governance’, with money laundering controls the most 

successful example of a shift from international coalitions of nation states towards 

governance by ‘state transformation’, with supranational bodies promoting domestic 

rule-making in response to global issues (2016). In addition to the pressure of FATF’s 

‘mutual evaluation’ peer-review process as an exemplar of global governance by soft law 

(Tanaka, 2008), at least three cordinated mechanisms were identified helping "diffuse the 

standard template of policies and institutions across the globe" (Sharman, 2011). 

 

First, as an example of regulatory coordination (Greene et al., 2012) a public blacklisting 

‘name and shame’ initiative launched in 2000. Although its efficacy is questioned 

(Balakina et al., 2017, Kudrle, 2009), most named countries quickly complied (Levi and 

Reuter, 2006, p.306). As did others, effectively forcing them to adopt anti-money 

laundering policies to avoid being blacklisted (Sharman, 2011, p.7).  

 

Second, in a self-generated atmosphere of consensus (Ebikake, 2016), officials drawn 

into transnational networks became socialised in the anti-money laundering lexicon and 

formal rating systems (Sharman, 2011, Halliday, 2012). The result is that, whether or not 

they materially advance crime prevention capabilities, domestic regulatory agencies and 

governments exposed to FATF evaluations are hesitant to adopt policies that might lead 

to poor ratings (Sharman, 2011, de Koker, 2011). 

 

Third, private actors operating independently effectively compelled more countries to 

'sign up' to the burgeoning anti-money laundering complex, as banks used FATF ratings 

as a proxy for underlying risk in their dealings with overseas financial institutions 

(Sharman, 2011). Countries facing higher costs and difficulties accessing financial 

markets responded by adopting money laundering controls as a "functionally useless but 

symbolically useful measure to reassure outsiders". In effect, the “uncoordinated actions 

of private actors” created global pressure to adopt anti-money laundering policies 

(Sharman, 2011, p.8). The result of that process is outlined in the following section. 
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3.5.3 Anti-money laundering ubiquity 
 

Whether characterised as the hegemony of an elite group, a form of social or cultural 

hegemony, or a “democracy deficit” of state devolution to private actors (Schick, 2003, 

pp.94-95, Blazejewski, 2008), an extensive system to deal with the perceived threat of 

money laundering has become globally ubiquitous.  

 

There are inconsistencies between the published membership lists of FATF and its 

regional bodies, but 201 jurisdictions appear to have agreed to comply with FATF 

standards (FATF, 2016a, pp.26-28, Council of Europe, 2016). From 15 founding 

members in 1990 (seven percent of 214 jurisdictions), by 2017 only 13 jurisdictions 

(six percent) appear not to have joined the anti-money laundering complex. They 

nonetheless face pressure to 'voluntarily' participate in a system key to full participation 

in global financial markets, and most have engaged in dialogue. Rwanda appears to have 

joined one of FATF’s regional networks (FATF, 2016b), and at least seven others 

(Burundi, Kiribati, Madagascar, Micronesia, North Korea, Somalia and Tuvalu) appear 

to have joined as observers (APG, 2016, FATF, 2016b, MENAFATF, 2016). Each of 

them (except the tiny nation-states of Kiribati and Tuvalu) and all remaining jurisdictions 

(Djibouti, Eritrea, Iran, Kosovo, South Sudan) are, without consent, monitored3 for 

money laundering risks by the United States (US State Department, 2016), so in some 

respects a complex and far-reaching system to deal with the perceived threat of money 

laundering is virtually ubiquitous. New Zealand joined FATF in 1991. 

 

3.5.4 The modern anti-money laundering complex 
 

The global anti-money laundering complex co-opts millions of firms required by 

domestic legislation and regulatory oversight to detect suspected flows of criminal funds.  

 

Those obligations, in turn, spawned a vast anti-money laundering industry of consultants 

and purveyors of software, training and advisory services, self-justifying and perpetuating 

"the energy and expense of that industry" (Murray, 2011, p.8). An array of international 

institutions also has vested interests in the regime, notably FATF and its regional bodies, 

the World Bank, International Monetary Fund, European Union, United Nations, Basel 

                                                           
3 The current extent of US monitoring was obscured in March 2017, as outlined in section7.5.4. 
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Committee on Banking Supervision, Europol, the Wolfsberg Group of international 

banks, and the Egmont Group of financial intelligence units.  

 

Initially established as a self-reporting procedure between nations, from 1991 a formal 

‘mutual evaluation’ program established a peer-review process assessing state-actor 

compliance with FATF standards. From December 2014, the evaluation process began 

implementing a new framework for assessing ‘effectiveness’ against 11 ‘outcome’ 

measures said to represent the goals of an effective anti-money laundering regime (FATF, 

2013b). The expression of such measures logically suggests links between anti-money 

laundering and policy effectiveness and outcomes literature and practice. As addressed 

briefly in the following section, and extensively in chapter 6, however, it arguably fails 

functionally to do so. 

 

 Outcomes obscured by anti-money laundering focus 

 

The linguistic implication that the anti-money laundering policy goal is to detect and deter 

money laundering has a long history. This section briefly traces the institutional genesis 

of a partial disconnect between the ultimate (crime prevention) outcome intended and 

modern anti-money laundering 'effectiveness' measures. It concludes with the proposition 

that a narrow money laundering focus partly obscures high-level objectives, adversely 

affecting policy effectiveness. 

 

3.6.1 Money laundering Rubicon not crossed: The die was cast 
 

In 1985, the Seventh United Nations Congress on the Prevention of Crime and the 

Treatment of Offenders (UN, 1986, p.64) sought to strengthen crime prevention strategies 

by intensifying efforts "to combat more effectively organised crime", including the 

"forfeiture of illegally acquired assets" and "proceeds of such crime." Soon after, the 1988 

Vienna Convention called on states to deprive drugs traffickers of their proceeds, “and 

thereby eliminate their main incentive" (UN, 1988, p.1).  

 

Depriving criminals of illicit gain was not itself the goal, but a means to help suppress 

serious crime. At the next G7 summit, leaders of the largest industrialised nations stressed 

an "urgent need for decisive action" in response to a drugs problem of "devastating 
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proportions" (G7, 1989, para 52). The G7 communiqué urged countries "to counter drug 

production, to reduce demand, and to carry forward the fight against drug trafficking itself 

and the laundering of its proceeds" - expressly to reinforce “effectiveness” in the "war 

against drugs" (G7, 1989, pp.52-53).  

 

In the context of enhancing crime prevention effectiveness, the G7 nations resolved to 

convene a financial action task force to "prevent the utilization of the banking system and 

financial institutions for the purpose of money laundering, and to consider additional 

preventive efforts in this field" (G7, 1989, para 53).  

 

The task force’s mandate, prevention, was seemingly the acme of effectiveness. FATF 

was established to prevent money laundering and to consider “additional preventive 

efforts”, but the context of effectiveness in crime prevention terms was not repeated, and 

"preventive efforts in this field" might be read as the more limited field of money 

laundering. Indeed, in the (former) ‘frequently asked questions’ section of its website, 

FATF said that it was established in response to "mounting concern over money 

laundering" (FATF, 2012a). The primary concern of the G7 nations, however, appeared 

not to have been money laundering per se, but to use anti-money laundering methods to 

combat serious crime, particularly drugs trafficking.  

 

It would be speculative to contemplate whether FATF's perception of its role (and the 

resulting trajectory of the global anti-money laundering complex) might have differed if 

the G7 communiqué and international conventions preceding it had more clearly carried 

into FATF’s mandate. If "in this field" was clarified as relating not solely to money 

laundering, the G7 nations might have invited the nascent task force to consider additional 

preventive efforts "in the field of crime reduction and prevention", consistent with the 

ultimate policy goals expressed before FATF’s inception.  

 

In the event, the broader crime prevention context was not explicitly recorded. In its first 

report, FATF chronicled its mandate in the same terms as the G7 communiqué; “to 

prevent the utilization of the banking system and financial institutions for the purpose of 

money laundering, and to consider additional preventive efforts in this field” (FATF, 

1990b, p.1). FATF’s consideration of preventive efforts appeared limited to the field of 

money laundering. FATF’s report also noted money laundering referenced in the Vienna 

Convention, but not its "highest priority" objective, to suppress serious crime (FATF, 
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1990b, UN, 1988, p.1). Likewise, the report’s introduction concluded that FATF’s “action 

recommendations” were developed as measures to “improve”, “enhance” and 

“strengthen” international efforts “against money laundering”. The die was cast. 

 

Deciding whether to lead an army across a small river, unremarkable except for marking 

a point of no return forbidding Roman generals to cross with troops under arms, Julius 

Caesar was reputed to have said ‘the die is now cast’ (Suetonius and Forester, 2009, p.38). 

“As soon as he crossed the river Caesar was undoubtedly a rebel” (Goldsworthy, 2006, 

p.379). Against the Senate and Republic laws, and in the face of overwhelming force, 

Caesar chose to cross the Rubicon and march on Rome in civil war against a faction he 

thought was leading Rome on a wrong path. “With hindsight, we know that Caesar 

prevailed” (Goldsworthy, 2006, p.378). Caesar’s bold crossing achieved his objective. 

 

In contrast, FATF appears not to have crossed its own Rubicon, safely following the G7 

wording, arguably not the global community’s underlying intent. The nascent FATF was 

not blind to crime prevention goals, nor is it now (FATF, 2012a, FATF, 2013a, p.5, FATF, 

2011a). Scholars, however, have exposed a paucity of meaningful links between money 

laundering controls and crime reduction (Halliday et al., 2014, Levi, 2012a, Levi and 

Maguire, 2004, Levi and Reuter, 2006). These issues are explored further in this thesis, 

specifically regarding FATF’s new ‘effectiveness’ methodology. FATF appears also 

largely to have framed many of its core policy goals and actions within the self-limiting 

lens of combating the activity (money laundering) rather than its underlying policy 

objective (crime prevention). The distinction between activities, processes, outputs and 

outcomes is central to this thesis, explored in detail in chapters 5-6. 

 

In the meantime, from FATF’s inception, the international community's focus on a 

specified activity as its intermediate objective appears to have morphed into being 

regarded its ultimate outcome goal. Likewise, today. FATF's Mandate for 2012-2020 

expresses its objective "to set standards… for combating money laundering, terrorist 

financing and other related threats to the integrity of the international financial system" 

(FATF, 2012d). FATF’s annual report also speaks to the inherently limiting concept of 

‘financial’ crime (as outlined in section 3.1.2), and the implementation of standards 

“fighting money laundering.” Tellingly, it records that its recommendations “have also 

proven to complement efforts to deter other crimes”, but “are primarily aimed at 

combating money laundering” (FATF, 2016a, pp.4, 8, emphasis added). Those goals are 
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important, and may be necessary, but their narrow focus risks constraining new 

‘effectiveness’ measures that arguably assess money laundering rather than crime 

prevention measures against which higher-order policy effectiveness might be evaluated. 

 

3.6.2 Nomenclature affects anti-money laundering effectiveness 
 

As noted above, combating money laundering was arguably intended as a means to an 

end (crime prevention), yet in the modern discourse money laundering itself often appears 

the perceived objective. More than 20 years later, FATF resurrected the 'effectiveness' 

concept focused on ‘outcomes’ (FATF, 2013b), yet within the explicit money laundering 

context there remains little meaningful reference to the broader crime prevention 

narrative from which it arose. 

 

If crime prevention goals are functionally absent or disconnected from ‘effectiveness’ 

measures, a narrower dominant discourse focused on an innocuous term (Gnutzmann et 

al., 2010, p.246) in the “fight against” money laundering (IMF, 2016b, EU, 2016, FATF, 

2012c) potentially obscures underlying ultimate policy objectives. A narrow focus on 

money laundering, in expression and action, globally and at the state-actor level, also 

risks achieving underwhelming policy objectives. 

 

After introducing real estate as a high-value, high-risk area for money laundering, and the 

importance of professional facilitators, in the next chapter, this thesis returns to policy 

effectiveness and outcomes in chapter 5, and the new FATF ‘effectiveness’ measures in 

chapter 6. Those chapters explore in greater detail issues briefly addressed above, and 

find surprisingly few connections between the anti-money laundering and outcomes 

discourse, and advocates bridging the gap. 
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4 Professional facilitators and real estate 
 

This chapter is in two parts. The first outlines the role of professional facilitators. The 

second explores the underexplored area of property transactions as one of the most 

prominent means of laundering the proceeds of crime. The cartoon in figure 4.1 

accompanied a newspaper article (Nippert, 2016) based on research case 2. 

 

Figure 4.1 Who comes here to launder clothes? 

 

Source: Rod Emmerson, © NZ Herald, 2016. All rights reserved. Used with permission. 

 

 Professional facilitators: Gatekeepers to financial system 

 

This section outlines the role of professional facilitators as ‘gatekeepers’ to the financial 

system, traverses evidence of their perceived involvement enabling financial transactions 

with criminal proceeds, outlines tensions extending money laundering controls to 

professionals, and draws research design lessons.  
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4.1.1 The role of professional facilitators 
 

It is hard to commit large-scale wrongs without the involvement of lawyers. Sure, 

you can rob a bank… but the really big stuff… almost always occurs with either 

the active involvement or the acquiescence of intelligent, sophisticated, elite 

[professionals] (Wendel, 2010, p.1).  

 

Large and complex transactions, whether with legitimate funds or criminal proceeds, may 

be conducted more efficiently with, or may require (ACC, 2015b, p.15, Di Nicola and 

Zoffi, 2005, p.202, Bell, 2003, p.17), the services of professional facilitators such as 

lawyers, accountants and real estate agents. From the criminal perspective, the 

engagement of professionals may also confer additional benefits, such as ensuring that 

complex transactions are completed smoothly, without raising concerns. Or client 

confidentiality and legal professional privilege may be perceived as helping cloak 

criminal activities and hinder investigation (Bell, 2003, p.20, Middleton, 2008, p.35, 

FATF, 2013c, pp.6, 21, 31-33). Professionals are widely believed to act as “the key doors 

for facilitating criminal financial transactions and keeping a veil of opacity on criminal 

assets” (WEF, 2012, p.4).  

 

New Zealand’s Financial Intelligence Unit says that professional standards “should” help 

prevent laundering through professionals’ businesses, but criminals may mislead 

professional facilitators, or seek those “willing to turn a blind eye to, or play a complicit 

role in”, criminal activity (NZ FIU, 2014, p.6). The UK’s National Crime Agency (NCA) 

is less circumspect. It asserts that “high-end money laundering” (virtually all of which it 

says relies on professional enablers) “has the potential to threaten the UK’s national 

security, national prosperity and international reputation”. It adds that lawyers, 

accountants and real estate agents “assist, wittingly or unwittingly in creating 

complexity,… acquiring assets to store illicit funds, and providing anonymity for the 

criminal” (NCA, 2016b, pp.5, 29).  

 

Often termed ‘gatekeepers’ (FATF, 2010, pp.44-49, FATF, 2008b, p.6, FATF, 2011b, 

pp.19-21, FATF, 2013b, p.103, FATF, 2013c, p.119, FATF, 2004, pp.24-27, NZ FIU, 

2014, p.15, NZ FIU, 2010b, NZ FIU, 2015, pp.12, 16), professional facilitators or 

enablers provide conduits into the financial system (Nelen, 2008, Unger et al., 2006, 
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FATF, 2013c, FATF, 2008a, FATF, 2007b, Choo, 2012, Italia, 2013, Shepherd, 2009, 

AUSTRAC, 2011).  

 

Some professionals dispute the ‘gatekeeper’ terminology. The American Bar Association 

(ABA) seemingly constructs a ‘straw man’ argument by attributing characteristics more 

easily defeated than addressing a simpler gatekeeper concept. The ABA asserts that the 

“underlying theory behind the ‘lawyer-as-gatekeeper’ idea” connotes the capability to 

control or influence the conduct of their clients and prospective clients (ABA, 2013a). By 

contrast, FATF recommendations initially inviting countries to extend anti-money 

laundering reporting obligations to lawyers and accountants in specified circumstances 

(FATF, 2003), including real estate transactions, did not use the ‘gatekeeper’ term or 

convey any “underlying theory” suggesting the capacity to control their clients’ actions.  

 

In any event, the functional reality of professionals’ roles need not necessarily carry any 

such extended meaning. Lawyers and other professionals design, structure and implement 

financial transactions. That fundamentally important role itself represents a form of 

‘gatekeeper’ function, whether (mostly) enabling legitimate financial transactions or, 

sometimes (often inadvertently), facilitating transactions with illicit funds. Absent any 

control or influence overlay (although Di Nicola and Zoffi imply the term may include a 

reporting obligation) professionals can serve as gatekeepers simply by their “ability to 

furnish access (knowingly or unwittingly) to the various functions that might help a 

criminal with funds that need to be moved or concealed” (2005, pp.213, 221). 

 

In short, professional facilitators “perform a key role in money laundering associated with 

sophisticated financial crime” (ACC, 2015b, p.15) simply because they “protect the 

gates… through which potential users of the system, including launderers, must pass" 

(FATF, 2010, p.45). Whether as part of the “front line” in the defence against money 

laundering, “professionals can also be gatekeepers that let the dirty money [in] and then 

help to hide it” (Transparency International, 2015b, pp.5, 9). 

 

With banks' doors increasingly closing to criminal funds (or at least attempting to do so), 

and a “constantly evolving variety of [money laundering] techniques” limited only by 

their “efficiency, capacity and cost” (ACC, 2014b, pp.11-12), logic suggests that 

professional services may become increasingly attractive in solving the perennial problem 

of making criminal funds look legitimate.  
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Enforcement agencies indeed contend that criminals increasingly use professionals as a 

“less visible” money laundering channel (AUSTRAC, 2011, pp.10, 28-30, ACC, 2015b, 

p.12, ACC, 2014a, p.7). It is said that “highly networked, highly professional and 

extremely well-funded” crime groups engage “high-level specialist advice… to evade 

detection or to operate within the gaps in legislative and regulatory regimes” (ACC, 

2015b, p.8). With “nearly all” high-end laundering claimed to be “reliant on access to 

services provided by… accountants and solicitors”, criminals often require their “witting 

or unwitting help” to “set up shell companies, trusts and other instruments to hide the 

proceeds of their crimes” (Rayner, 2014). A European study found that with banks “more 

advanced in detecting suspicious transactions”, and the frequency of professionals 

reporting suspicious activity extremely low, “the inherent risk of launderers [using] 

techniques which involve non-financial professions increases” (Deloitte, 2010, p.4). 

 

Professionals dispute their perceived involvement in money laundering (Terrill and 

Breslow, 2014), and query the value of reports focused mostly on situations where 

professionals knowingly participated in laundering, or claim that anecdotal reports with 

insufficient information about their role (FATF, 2013c, FATF, 2004) are misleading (IBA 

et al., 2014, p.6). Zagaris observed that professionals’ inclusion in anti-money laundering 

standards was based on anecdotal information without empirical evidence (2008).  

 

There are, indeed, many examples suggesting that the official narrative may be 

overblown, with gaps between evidence and rhetoric. Middleton and Levi cite a striking 

example (2015). A press release accompanying a United Nations Office on Drugs and 

Crime (UNODC) report on transnational organised crime claimed that law enforcement 

would be ineffective while “the underlying markets remain unaddressed, including the 

army of white-collar criminals - lawyers, accountants, realtors and bankers - who cover 

them up and launder their proceeds” (UNODC, 2010b). The report itself (UNODC, 

2010a), however, says nothing about professionals laundering money, nor does it mention 

‘lawyer’, ‘accountant’ or ‘realtor’. 

 

Notwithstanding “evidence-free headline metaphors” used to generate or rationalise the 

expansion of control policies (Middleton and Levi, 2015, p.653), professionals offer 

unique value for research. In part, empirical evidence is valuable simply because many 

claims supporting (and disputing) their involvement in money laundering transactions are 

weak. The criminogenic effects of professionals’ dual capacity, potentially facilitating 
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crime by others, and the enhanced opportunity themselves to become involved in or blind 

to criminal activities, also offers a richness of research possibilities. Although most 

scrupulously discharge their duties honestly and responsibly, professionals "occupy 

positions...inherently vulnerable to criminogenic activities due to freedoms associated 

with their positions of trust" (Arnold and Kay, 1995, p.327), and inevitably encounter 

unique criminal opportunities (Friedrichs, 2010). Professional facilitators’ unique dual 

capacity for unwittingly enabling crime by others, and to become enmeshed in it 

themselves, prompts calls for regulatory constraints, and tensions with professional 

tenets, outlined in the following section. 

 

4.1.2 Tensions extending anti-money laundering obligations 
 

Gatekeeper professions often express support for anti-money laundering regulations. The 

Law Council of Australia "strongly opposes financial criminality and 

acknowledges...efforts to combat money laundering" (Law Council of Australia, 2014, 

p.3). American realtors support “continued efforts to combat money laundering” (NAR, 

2011). New Zealand real estate agents "support the enhancement of” anti-money 

laundering obligations and agree that they “should apply to agents” (REINZ, 2009, 

REAA, 2016). Accountants support anti-money laundering policy objectives (NZICA, 

2009, CAANZ, 2016) and lawyers acknowledge ‘shortcomings’ in the current regime and 

“a responsibility to cooperate in the global response to money laundering”, because 

lawyers are “not immune” from such involvement (NZLS, 2009, NZLS, 2016a, NZLS, 

2017).  

 

Notwithstanding near-universal support claimed, some professionals nonetheless 

question whether it is necessary for them to be included (NZLS, 2016a, pp.1, 6). Others 

seek to defer regulatory oversight (NAR, 2011, NAR, 2016, NZICA, 2009, NZLS, 2017, 

CAANZ, 2017) or argue that fewer activities should be subject to controls (NZLS, 2016a, 

Jennings, 2017), and that such obligations should apply only when money flows through 

their accounts (ADLSi, 2016). Some resist oversight by independent regulators whose 

claimed “lack of understanding” about their profession “might result in inappropriate 

investigations and questions” (ADLSi, 2016, p.2).  

 

Professional groups suggest that other industries should be charged with detecting and 

reporting suspicious transactions, not theirs (FATF and APG, 2015, p.88, Deloitte, 2010, 
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pp.104, 107, 241-242, 278), notwithstanding experiences elsewhere. For example, with 

professions in Switzerland required to conduct due diligence as well as banks, the claimed 

‘duplication’ issue “is apparently not a problem in practice” (Deloitte, 2010, p.279).  

 

The need to preserve client confidentiality and privacy are often claimed in aid of limiting 

application of anti-money laundering rules (ADLSi, 2016, pp.1-2, NZLS, 2016a, pp, 2, 

9, 10-13, Law Council of Australia, 2014, pp.13-15, NZLS, 2017). Those obligations are 

termed “fundamentally inconsistent” with traditional relationships of “trust and 

confidence”, and create “significant tension” between the roles of “trusted adviser” and 

“informants under the regime” (NZLS, 2016a, p.2). The proposed extension of money 

laundering controls to Australian lawyers was thus met with "strident", "strenuous" and 

"unequivocal" opposition (Law Council of Australia, 2014). Legal action by Canadian 

lawyers resulted in such obligations being struck down for inadequately protecting 

lawyers’ duties to clients (Canada v Law Societies, 2015). Similar arguments were 

successfully advanced in Nigeria (Ahiauzu and Inko-Tariah, 2016), citing confidentiality, 

privilege, and the legal profession’s independence. 

 

Scholars often take a different view, noting the criminal attraction of such traditions. “A 

key reason for keeping transactions secret is to conceal corrupt practices” (Hall and Yago, 

2000, p.2). Professionals can play a role in detecting criminality (Malagueño et al., 2010) 

but Transparency International, which identified more than 40,000 London properties 

registered to overseas companies, most in secrecy jurisdictions, claimed that the “overly 

wide ambit” of secrecy rules creates a “loophole” shielding professionals from 

obligations to report suspicions (Transparency International, 2015a, pp.15, 16, 24).  

 

In similar terms, the National Association of Realtors’ submissions was called “serious 

doublespeak” (Durden, 2012). American realtors’ position ‘supporting’ anti-money 

laundering objectives claims that “any risk-based assessment would likely find very little 

risk of money laundering involving real estate agents”, notwithstanding evidence that a 

“significant portion” of the beneficial owners of luxury real estate purchased through shell 

companies were “linked to possible criminal activity” (NAR, 2016, pp.1, 2). 

Transparency International notes that thematic views by professional groups emphasising 

compliance costs and the need for their sectors not to be “over-regulated” in order to 

“allow business to thrive” is in “stark contrast” to the crime prevention view of regulatory 

agencies (Transparency International, 2015b, p.45). 
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Some professions already subject to money laundering controls also resist calls for their 

extension, or appear to implement checks lightly. Belgian accountants and lawyers 

dispute their country’s risk assessment, which paints their professions “particularly risky” 

(FATF, 2015b, p.40). Some professionals are said to apply money laundering checks 

“mechanically, without taking into account the potential risks” and “systematically” 

relying on banks to do so (FATF, 2015b, pp.93, 95). “Public stakeholders and lawyers 

have clearly different views on the role of lawyers in the combat against money 

laundering and the financing of terrorism… According to these professionals, financial 

institutions are much better equipped to carry out the customer due diligence” (Deloitte, 

2010, pp.7, 107, Wagg, 2016, McVeagh Fleming, 2016).  

 

Banks, however, may have only fleeting involvement with transactions facilitated by 

professionals. As observed by the NCA, with “many hundreds of billions of pounds of 

criminal money… almost certainly laundered through UK banks [and] their subsidiaries 

each year” (NCA, 2014, p.12), it remains “especially difficult” for banks to ensure that 

all customers and transactions are properly assessed. This risk is exacerbated when the 

involvement of other professionals in a transaction leads to a presumption that appropriate 

enquiries have been made, “very likely” leading to others “not challenging the legitimacy 

of the funds” entering the banking system (NCA, 2016b, p.29). The threat from offshore 

tax evasion also remains “sizable”, and with crime proceeds from ‘high-end’ money 

laundering from fraud and corruption “held in bank accounts, real estate or other 

investments”, and “moved through the banking sector” in transactions often enabled by 

professional facilitators, authorities recognise ongoing vulnerabilities (Home Office and 

HM Treasury, 2015, pp.32-36).  

 

Professionals nonetheless contend that their risks of being misused by criminals are small, 

warranting limited extension of money laundering controls. In New Zealand, unlike 

countries where professionals have no such obligations, lawyers also argue that a lack of 

compliance by their colleagues with existing obligations demonstrates no compelling 

reason to extend comprehensive controls (McVeagh Fleming, 2016, pp.1-2, NZLS, 

2016a, p.6). Such arguments were based on case studies in consultation documents 

proposing the extension of anti-money laundering obligations to the professions4 (MoJ, 

                                                           
4 One of two lawyer case studies and both real estate case studies in the consultation document were sourced 
from this research. 
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2016, p.12) which they contend were “clearly” (McVeagh Fleming, 2016, p.1) “covered 

by lawyers’ existing reporting obligations” (NZLS, 2016a, p.6). These arguments extend 

those where professionals say that laundering controls “overlap” existing professional 

obligations (CPA Australia, 2016, pp.7-9, KPMG, 2016). “We are already bound by these 

rules therefore do not need additional regulation” (Mackay Bailey, 2016). “Professionals 

not complying with one statute… will doubtless not comply with similar requirements 

under another”. They suggest that the “true solution” is “to enforce an appropriate 

sanction on the lawyers that were not reporting something where they clearly had an 

obligation to do so”, not impose more obligations (McVeagh Fleming, 2016, pp.1-2). 

 

The Financial Action Task Force (FATF) likewise observed that gatekeeper professions 

“firmly believe” that money laundering risks are “greatly reduced” for those working in 

compliance with professional rules. “According to them, any risks would therefore be 

caused essentially by persons outside the regulated profession, or professionals violating 

their own rules” (FATF, 2015b, p.92). The perception that ‘bad apples’ are the problem 

is important in relation to policy effectiveness and research design, as outlined in the 

following section, in part because the distinction between complicit and unwitting 

involvement of professional facilitators goes to the core of the enquiry in this thesis. 

 

4.1.3 ‘Bad apple’ construct limits understanding 
 

It is unsurprising that the paucity of evidence of systemic involvement by professionals 

enabling criminal transactions features in submissions seeking to limit proposals to 

extend money laundering controls to the professions (Law Council of Australia, 2014, 

NZLS, 2009, NZICA, 2009, NZLS, 2016a), although none appear to have commissioned 

research to debunk or confirm the empirical reality of such assertions. (Nor does it appear 

that any New Zealand policy agency has commissioned detailed empirical research). In 

any event, complicit professionals' knowledge of the underlying criminality enabled by 

their services renders them liable as parties or co-conspirators, and professional bodies 

consistently accept that ‘bad apples’ should be dealt with appropriately, but "while 

crooked [professionals] dedicated to illegal enterprises...certainly exist, they are quite 

rare. It is far more common for [them] to… facilitate, or help cover up illegal enterprises 

while maintaining their primary commitment to [their] conventional and legitimate tasks" 

(Friedrichs, 2010, p.105). The research design enables testing of the hypothesis that ‘bad 

apples’ constitute a small proportion of professional facilitators.  
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Moreover, evidence of complicit criminal involvement conceivably might not affect, and 

may reinforce, existing beliefs about the perceived lack of proof of the criminal misuse 

of gatekeeper professions and adequacy of current controls. Case studies demonstrating 

professionals enabling transactions with criminal proceeds often draw from examples of 

their active participation (FATF, 2013c, FATF, 2007b), yet failing to show how ‘good’ 

professionals can unwittingly facilitate such transactions may render such examples less 

meaningful to the majority of law-abiding professionals (ABA, 2013b).  

 

That is because a focus on ‘bad apples’ may avert attention from underlying issues 

affecting the profession. For example, claims by accountants that defalcations were 

committed by “a few deviants” were deemed “unsustainable” (Donegan and Ganon, 

2008, p.2) in the context of motivating pressures in professional and firm culture. The 

authors regarded the industry’s impliedly cynical adoption of the classic fraud triangle 

(Cressey, 1953) - a criminological theory with three causal factors (opportunity, 

motive/pressure and rationalisation) explaining fraud and unethical behaviour - as an 

attempt instead to “burnish the profession’s tarnished image”. They noted a reluctance to 

face the prospect that such issues presented systemic problems rather than simply an 

“embarrassing aberration” as the industry portrayed (Donegan and Ganon, 2008, pp.2-3). 

They added that: 

 

…the triangle had the added advantage of explaining [defalcation] as the action 

of a loner driven by need, taking advantage of a lack of internal control. Thus the 

deterrent…was more internal control, and the search for the culprit could focus 

on individual offenders, not on the culture that may have encouraged and 

rewarded their actions (2008, p.3). 

 

Middleton and Levi note that systemic misconduct by large professional services firms, 

“accentuated by intra-firm performance pressures, bonuses and ‘firm culture’” might be 

characterised as “’rotten apple’ behaviour by lone individuals” (2015, p.662), and used 

(implicitly or explicitly) to absolve firms of responsibility or limit the search for the real 

causative drivers. Other scholars note the importance of organisational factors 

contributing to the defalcations of individuals. Organisational pressures and culture may 

be critical in influencing, enabling, or not preventing, wrongdoing (Punch, 1996, Croall, 

2001, Vaughan, 2002, Vaughan, 1999, Vaughan, 1998, Wang and Holtfreter, 2012). 
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Any failure clearly to distinguish unwitting from complicit involvement also affects 

policy effectiveness if, as hypothesised, most involvement by facilitators in criminal 

financial transactions is unwitting or inadvertent. When policymakers fail to convey 

evidence of the perceived harm the policy intervention seeks to mitigate, in ways 

meaningful to most professionals, their resultant lack of active engagement may influence 

policy effectiveness. Moreover, as rational actor assumptions underlying neoclassical 

cost-benefit analysis (Becker, 1968) underwent considerable change, “the tradition of… 

focusing on the few ‘bad apples’… whose behaviour could be understood according to a 

rational analysis of its costs and benefits” (Bazerman and Sezer, 2016, p.98) also 

experienced a profound transformation, refocusing on decision-making processes that 

may lead ‘good’ professionals to overlook or misinterpret important information.  

 

These considerations influenced research design. Any evidence of unwitting and 

inadvertent involvement by professionals enabling transactions with criminal proceeds 

offers greater visibility of the full extent of facilitator activity. Research scope should not, 

therefore, be limited by a restrictive focus on any specific group, such as ‘the bad’ actors 

of complicit professionals knowingly enabling criminal transactions. In a practical sense, 

findings not unduly delimited potentially offer greater capacity for influencing 

perceptions and behaviours amongst most professionals, some of whom may ‘only’ 

unwittingly or inadvertently enable such transactions.  

 

These observcations raise important issues delineating boundaries of inadvertence, 

complicity and unwitting involvement, outlined in the following section in the context of 

design considerations relating to evidence of professionals enabling criminal transactions. 

 

4.1.4 Evidence of money laundering in the professions 
 

As noted above, professional facilitators are widely believed to be involved in the 

laundering of criminal funds (NCA, 2014, FATF, 2013c, FATF, 2008a, FATF, 2007b, 

Unger and Ferwerda, 2011, Choo, 2012, Europol, 2013). Policymakers recognise 

professionals’ core role in the financial system, and their unique capacity to facilitate, or 

disrupt, criminal activity. Introducing the Financial Transactions Reporting Bill into 

Parliament, New Zealand's then-Justice Minister noted that "central" to the legislation 

was recognition that: 
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banks, solicitors, [and] accountants, who deal with client funds on a daily 

basis...are in a unique position to detect money laundering and proceeds of crime, 

and are particularly vulnerable in themselves to money-laundering activity. 

Without their effort and cooperation, effective prevention and detection of 

money-laundering and proceeds of crime would be virtually impossible" 

(Graham, 1995).  

 

It therefore seems odd that professionals generate a very low level of suspicious 

transaction reports, because their expertise relies on a “detailed knowledge of clients 

together with complex financial systems, products and structures" (Lilley, 2006, p.xv). 

Throughout Europe, national statistics reveal the real estate sector as one most frequently 

with no or minimal reporting (Deloitte, 2010, p.6). In New Zealand, lawyers, accountants 

and real estate agents together lodged an average of just 12 suspicious transaction reports 

annually between 1996 and 2016, compared with nearly 12,000 by financial institutions 

in 2014-2015 alone (MoJ, 2017b, p.13). 

 

In contrast, expert assessments consistently assess professionals as a common factor 

"significantly represented" (FATF, 2011b, p.19) in complex money laundering schemes 

(FATF, 2010, p.45). Di Nicola and Zoffi outline factors contributing to lawyers’ 

vulnerability and suggest reasons criminals seek out their services, yet offer little 

empirical evidence and acknowledge that official records suggest that they are not 

involved “to any great extent”. The risk is potential (Di Nicola and Zoffi, 2005, p.208). 

Other claims of professionals enabling money laundering transactions are less measured, 

with assertions unsubstantiated or lightly analysed, sometimes (as noted above) used as 

“evidence-free headline metaphors” to justify policy expansion (Middleton and Levi, 

2015, p.653). Studies with verifiable data are clearly preferable. 

 

Professionals feature as a “common characteristic” in analysis of more than 150 cases of 

large-scale corruption involving misuse of corporate vehicles concealing an estimated 

US$56 billion. The Stolen Asset Recovery Initiative study, a joint project between the 

United Nations and World Bank, found that in the "vast majority" of cases involving 

corporate vehicles hiding money trails, professional intermediaries established or 

managed them (van der Does de Willebois et al., 2011, p.2). The report also found 
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multiple professionals were commonly involved, even with relatively simple transactions 

(van der Does de Willebois et al., 2011, p.95).  

 

A European threat assessment noting a marked increase in sophistication and 

resourcefulness of criminal groups observed a "natural corollary" that "legitimate 

professionals such as...lawyers and accountants" are "crucial to the setting up of vast 

networks of...businesses through which money can be laundered" (Europol, 2013, p.14). 

From a global perspective, the World Economic Forum said that “professional service 

providers have been increasingly identified as being involved (either knowingly or 

unwittingly) in money laundering schemes” (WEF, 2012, p.4). 

 

These observations influenced research design. The methodology and its 

operationalisation needed to accommodate the prospect that different professions and 

multiple professionals may be involved in financial transactions with crime proceeds. The 

extent of their involvement also varies, potentially in measurable ways more nuanced that 

a simple bifurcation of knowing and unknowing involvement (Di Nicola and Zoffi, 2005, 

Bell, 2003, Middleton, 2008, Cummings and Stepnowsky, 2011, NCA, 2016b, p.29). 

 

Cases involving professional facilitators in transactions with criminal proceeds revealed 

important distinctions for research design. Ministers and officials, including a former 

President, were found liable for conspiring to defraud $45 million from the Zambian 

government, and some of the misappropriated funds passed through English law firms. 

The High Court ruled that a lawyer who "threw caution to the wind almost immediately 

and simply did not question anything" was either complicit in or wilfully blind to the 

misappropriation. Justice Smith ruled that the lawyer "did not ask because he knew 

precisely what was going on, namely that there was a conspiracy to defraud and he 

participated in it willingly" or that he failed to ask “because he did not want to know the 

answer" (Zambia v MCD, 2007b, paras 567, 587). This concept is significant for 

facilitators in any jurisdiction where money laundering is criminalised, irrespective 

whether also required to undertake due diligence and report suspicious transactions (as in 

the UK), required to do so in limited circumstances (New Zealand) or absent such 

obligations (Canada and Australia). Professional facilitators who suspect, or should have 

suspected, that they are dealing with criminal funds, may be liable if ‘wilful blindness’ 

constitutes a reckless disregard sufficient to be deemed knowledge.  
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Although the Court of Appeal reversed the decision, it added that actual or 'Nelsonian’ 

knowledge of criminality were not the only possibilities. The trial judge had not set out 

"a third possibility, that of innocence through failure to suspect the dishonesty of [his 

corrupt clients]" (Zambia v MCD, 2007a, para 251). Although the result may have been 

pyrrhic for the lawyer (the appeal court ruled the judge wrongly inferred from the 

lawyer’s experience and position that he was competent), it assisted research design. To 

adequately classify facilitators’ involvement, more nuanced coding is required beyond a 

simple innocent/unwitting and complicit/knowing bifurcation. The range of 

classifications should include distinctions marking a spectrum of potential involvement 

by facilitators in financial transactions with crime proceeds (Middleton and Levi, 2015, 

Lankhorst and Nelen, 2005, Soudijn, 2012, NCA, 2014, p.12, Benson, 2016, p.54).  

 

Remarking that most lawyers are “honest and decent” Jonathan Fisher QC acknowledged 

that “some, however, turn a blind eye to [anti-money laundering] obligations, in 

particular, the rainmakers who are out there getting business. Others are careless, a few 

are stupid, and even fewer are dishonest” (Rayner, 2014). Consistent with this broader 

range of possibilities, a FATF report observing criminals "seeking out" lawyers noted that 

"the involvement of...professionals in the money laundering of their clients is not as stark 

as complicit or unwitting, but can best be described as a continuum", in figure 4.2, later 

adopted elsewhere (Transparency International, 2015b, p.11, SRA, 2014, p.5). 

 

Figure 4.2 Involvement of legal professionals 

 
Source: Money laundering and terrorist financing vulnerabilities of legal professionals, p5 

© FATF/OECD, 2013. All rights reserved. Used with permission. 
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The continuum approach adds more depth than a binary knowing/unknowing construct, 

yet elements of its nomenclature and structure lack nuance. The ‘innocent’ and ‘being 

corrupted’ labelling is problematic. The former implies that other categories may not be 

innocent, yet none before ‘complicit’ necessarily attract criminal sanction. In some 

jurisdictions, ‘wilfully blind’ and ‘being corrupted’ may sometimes attract criminal 

sanction, but ‘unwitting’ involvement may not, and is thus ‘innocent’ too. Likewise, the 

pejorative labelling of ‘being corrupted’ suggests criminality, not reflective of a more 

nuanced approach that might be appropriate in various jurisdictions in the circumstances 

it describes. The continuum also conveys a seamless process from ‘unwitting’ through 

‘wilful blindness’ towards ‘complicity’, yet without any apparent evidential or 

necessarily logical basis. 

 

The continuum approach is, nonetheless, useful because, despite those issues, it offers 

more nuanced gradations, and because it conveys potential legal concepts thematically 

without attributing legal consequence, which of course vary between jurisdictions. It thus 

offers a globally relevant template, from which each jurisdiction can ‘map’ the continuum 

to its own legal system as appropriate.  

 

Seemingly not content with a simple thematic, descriptive continuum without overt 

criminality, Transparency International connects the involvement of professional 

enablers with culpability, characterising ‘unwitting’ involvement as “failure”, ‘wilfully 

blind’ as “failure/criminal” and the ‘being corrupted’ and ‘complicit’ stages explicitly 

“criminal” (Transparency International, 2015b, p.11). These subtle re-characterisations 

reflect connections between FATF definitions and criminal culpability in many countries. 

‘Complicity’ is straightforward. Actual knowledge of the criminality that professionals’ 

activities knowingly assist constitutes a crime in most jurisdictions. Professionals 

knowingly helping criminal enterprises may become party to their offences. Mr Rijock, a 

lawyer turned professional launderer (Rijock, 2012), is a well-known example. The 

research cases revealed others. 

 

The legal concepts of negligence and recklessness carry nuanced meaning, and may apply 

differently to the FATF continuum in various jurisdictions. Broadly speaking, particularly 

in common law jurisdictions such as the UK, Australia and New Zealand, professionals 

used ‘unwittingly’ to process criminal transactions may sometimes be regarded 

‘negligent’, failing to exercise duties with proper care. Lack of criminal intent typically 
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falls short of criminal culpability, but may warrant professional censure. In some 

circumstances, ‘wilful blindness’ may be ‘reckless’, reflecting a high level of carelessness 

that, even absent actual knowledge of criminality (perhaps by refraining from asking 

questions that would have fixed them with such knowledge), may be deemed equivalent 

to actual knowledge. In New Zealand, professionals assessed wilfully blind to such an 

extent as to warrant sanction under criminal legislation for reckless disregard whether or 

not property involves criminal proceeds potentially face the same sanction as their 

criminal clients (Crimes Act 1961, s243(2)).  

 

As explained in chapter 2, however, this research does not assess or ascribe legal or 

professional culpability. The distinctions made in research design are important for 

evaluating the scope of facilitators’ functional involvement in financial transactions with 

crime proceeds, irrespective of culpability. 

 

A Privy Council ruling reinforces important distinctions between ‘unwitting’ and 

‘wilfully blind’ participation in criminal transactions. It found that inquiries must be made 

or advice sought if a reasonable person in the same position would have “serious cause 

to question the propriety of the transaction” (CA v Papadimitriou, 2015, p.16). It is not 

sufficient to verify the customer’s identity and source of funds. The underlying 

commercial purpose of the transaction must also be understood.  

 

In that context, unnecessarily complex arrangements, absent visible economic and lawful 

purpose, are themselves indicia of money laundering, and require further inquiry, 

potentially delineating classification between the boundaries of unwitting and wilfully 

blind involvement. As the Court of Appeal concluded, “one look at the commercial 

purpose would have shown [the customer’s explanation] to be wrong… I can see no 

reason for the web of legal entities nor the cost unless there was an improper motive” (CA 

v Papadimitriou, 2015, p.21). Lord Sumption added: 

 

If even without inquiry or explanation the transaction appears to be a proper 

one...there is no [need] to make inquiries...But if there are features of the 

transaction such that if left unexplained they are indicative of wrongdoing, then 

an explanation must be sought before it can be assumed that there is none. In the 

present case...there was no apparent explanation of the interposition of the 

Panamanian and Liechtenstein entities unless it was to conceal the origin of funds 
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derived from third parties. That was why [further inquiries should have been 

made] before proceeding as if there was an innocent explanation (CA v 

Papadimitriou, 2015, p.23). 

 

These observations are relevant to research design and findings, particularly if 

professionals are found to adopt a mechanistic identity/source check or accept client 

explanations without inquiry (both found commonplace in the research cases). The FATF 

continuum classification is relevant to research design because it was expected that few 

professionals would knowingly enable financial transactions with criminal proceeds. The 

hypothesis was that most would present at the lower end of the continuum.  

 

With these lessons, it became necessary to develop a methodology to operationalise 

red-flag criminal indicators to 'place' facilitators’ activities in the continuum and test the 

hypothesis. 

 

The Zambia case also confirmed the above observation that any such methodology should 

be sufficiently nuanced to differentiate levels of participation by each relevant 

professional. One of the firm's partners was found to be unaware of transaction details, 

that the money was stolen, or that his business partner enabled the theft by allowing the 

firm to be used for that purpose. The 'innocent' partner, however, and the firm, were 

initially found liable, with differentiation between them and the actively participating 

lawyer only on appeal. Similarly, regarding another firm involved in the transactions, the 

judge devoted considerable discussion to the actions of one of its professionals.  

 

Middleton and Levi add that it may in future be necessary to differentiate between the 

activities of individual professionals, small firms, large firms and the “massive global 

firms gazing down from… skyscrapers” (2015, p.661). In the meantime, the range of 

classifications for the research in this thesis reflects the modern reality in which most 

professionals operate, enabling distinctions between them as individuals, as between 

professions and firms, and between individuals in the same firm. Research design, as 

outlined in chapter 2, allowed those distinctions. The following section addresses the 

importance of professional facilitators in the real estate sector. 
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 Property: High-value, high-risk area for laundering 

 

This section explores the high-value, high-risk property sector as a prominent vector for 

laundering criminal proceeds, where professional facilitators play a critical role.  

 

4.2.1 The attractiveness of laundering into real estate 
 

Real estate is often considered an attractive sector to invest proceeds of crime and 

corruption (FATF, 2016d, p.16, NZ FIU, 2015, p.6), with academic literature and popular 

media replete with examples (Carter, 2004, pp.24-25, Levi, 2012a, p.395, Rewcastle-

Brown, 2016, Schneider, 2004a). Jurisdictions with advanced legal, banking and 

professional sectors attractive to legitimate activity are equally useful for criminals 

(Home Office and HM Treasury, 2015, p.4, ACC, 2014b), and may be more attractive to 

criminal enterprises than less stable jurisdictions (NCA, 2016b, p.5), making it likely that 

a “significant proportion” invest criminal funds into real estate (NCA, 2015, p.22). With 

a “low risk of significant depreciation in prices in the short term, and strong prospects of 

growth in the long term” (ACC, 2014b, p.18) property is a safe investment and 

"prominent candidate” for laundering (Unger and Ferwerda, 2011, p.1).  

 

Money laundering into real estate carries other criminal benefits. Methods common in 

real estate transactions, such as ownership-obscuring mechanisms (companies, nominees, 

trusts, associates), multiple payment channels (deposits, mortgages, trust accounts), 

legitimate income streams (rental income, resale, capital gains), and the use of 

professionals (confidentiality, legal professional privilege) can also “frustrate efforts to 

unearth the criminal source of funds” (Schneider, 2004a, pp.105-106). 

 

Significant amounts of criminal funds can also be laundered in a single transaction 

(Transparency International, 2015b, p.52), and property is a speculative market with 'real' 

values difficult to assess, enabling sales at under- or over-valuation as required.  

 

Sales proceeds, with rental income and capital gains, can easily be deposited into banks 

(ACC, 2015b, p.15). "Often acquired at the last stage” of the laundering process 

(Transparency International, 2015a), when it is most difficult to detect its criminal 

origins, real estate is a versatile form of laundering, offering an "extraordinary range of 

possibilities” to “enjoy illegally obtained funds" (FATF, 2007b, p.6).  
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Moreover, with other laundering channels increasingly scrutinised, if professionals 

involved in property transactions prove less inquisitive, any perceived weak link risks 

becoming a vector for more criminal proceeds. “Water (and [money laundering] activity) 

flows in the path of least resistance” (Citi NZ, 2016). Clearly an attractive option, the next 

section outlines literature indicating that real estate is an important avenue for laundering 

the proceeds of crime. 

 

4.2.2 Real estate a "prominent" means of laundering 
 

The property sector "attracts large sums of (both legitimate and illegitimate) money" 

(Nelen, 2008, p.755), and property investment "popular with both households and 

criminals" (Unger et al., 2006, p.118) has long been identified as a way to launder criminal 

funds on a grand scale (OECD, 2007, FATF, 2007b, AUSTRAC, 2011, p.25, ACC, 

2013a, FATF and APG, 2015, p.83). Real estate is widely regarded a "common outlet” 

(FATF, 2013c, p.44) and "safe place” to invest illicit funds (ACC, 2014b, pp.5, 13, 18), 

with significant amounts of organised crime profits invested in property (NCA, 2014, p.8, 

Unger et al., 2006, Unger and Ferwerda, 2014, p.9). 

 

In Australia, 23 percent ($651 million) of an estimated $2.8 billion laundered in 2004 was 

reckoned by some scholars to have been invested in real estate, more than any other 

category (Stamp and Walker, 2007). Australia continues to be regarded "an attractive 

destination for foreign proceeds [of crime], particularly corruption-related proceeds 

flowing into real estate" (FATF and APG, 2015, pp.7, 41).  

 

Estimates of the size of the criminal economy are fraught with difficulty, but the size of 

the property sector in many countries is so large that even modest percentages involve 

big sums. Chinese investment in Australian property offers an illustrative example. The 

total (legal and illicit) investment is reasonably well known, and authorities identify 

China and other Asia-Pacific countries "likely sources of corruption proceeds" with "large 

amounts” believed laundered into real estate (FATF and APG, 2015, p.30). The 

proportion of illicit funds is unknown, but analysts say that Chinese purchasers overall 

bought A$8.7 billion of residential property in 2013-2014, equivalent to 15 percent of the 

national housing supply, and 23 percent and 20 percent in Sydney and Melbourne 

respectively (Tevfik et al., 2015). They expect that Chinese purchasers “will accumulate 
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an additional $60bn of Australian property during the six years to 2020", more than 

double the $28 billion they bought over the previous six years (Tevfik et al., 2015). 

 

In New Zealand “around $60 billion worth of real estate is transacted per annum” (MoJ, 

2017b, p.27). However, obtaining reliable data on foreign ownership is harder, because 

with "no [agency] even attempting to record these flows" (Tevfik et al., 2015, p.4) there 

is "no decent measure of foreign buyers" to begin with (Ingerson, 2015). With stamp 

duties and foreign purchaser fees common in Australia, Hong Kong, Singapore, London 

and Vancouver, analysts predict that "the Chinese buyer [may] consider Auckland more 

closely" because the absence of government restrictions and charges makes New Zealand 

a cheap investment destination (Tevfik et al., 2015). 

 

The scale of money laundering into real estate is unknown, and it is hard to disentangle 

illicit funds flowing into the property sector from licit investment. The economic impact 

in an important area of the economy may depend at least in part on the relative proportions 

of licit and illicit funds introduced into the property market. Some research suggests, 

however, that criminal investment in real estate may have a more distortionary impact 

than legitimate investment, especially in cities, outlined briefly in the following section. 

 

4.2.3 Money laundering distortion impact on urban real estate 
 

The effect of criminal investment on property prices is often expressed in general terms, 

noting that laundering “distorts” markets and prices (ACC, 2011, p.97) or will “likely” 

have “some” impact (Transparency International, 2015a, Nippert, 2014). Schneider 

suggests that if a relatively small proportion of real estate transactions involves criminal 

funds, there may be relatively little negative impact on the property market or wider 

economy, although a lack of empirical data recommends further research (2004b, pp.99, 

115). Urban studies research on the effects between crime and property values offers new 

insights, suggesting that criminal investment has a distortionary effect on urban property 

prices (Navarro, 2012, Navarro, 2013). 

 

Before Navarro's research, economists may have expected similar economic benefits 

from licit and illicit investment. Likewise, government ministers sometimes make little 

or no distinction between ‘good’ and ‘bad’ investment (TV One News, 2016). The 

relationship between export investment and urban real estate is well established. Exports 
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from a regional area through an urban transhipment point generate employment, and an 

income multiplier effect leads to growth, migration to the urban centre, more demand for 

housing, and higher urban house prices (Wheaton, 1974, Thoumi, 2003). 

 

Navarro’s research suggests that export of illegal goods has a bigger price impact because 

criminal proceeds must also be laundered. The "highest profits are made in the middle of 

the chain, which includes the marketing, smuggling and money laundering stages of the 

business" (Navarro, 2013, p.61). Those people tend to be located in urban areas and 

"clearly constitute a particular group with a very high income, which means that they can 

invest in real estate and spend in other sectors of the economy" (Navarro, 2012, p.65).  

 

Navarro's findings suggest that the effect on urban housing and construction markets “is 

mostly caused by money laundering that artificially inflates the demand for housing 

in...urban centres", and his results "contradict the assumption that illegal exports have the 

same effects as legal exports. Illegal goods impact urban economies not mainly through 

employment like legal exports do, but through money laundering" (Navarro, 2013, p.71). 

 

The research needs to be tested and extended in mainstream economics and money 

laundering scholarship, particularly in the context of other findings connecting criminal 

activity with property booms in urban centres such as Medellin (Hylton, 2007, Marcy, 

2010), Kabul (Melik, 2009), Miami (Corben, 2006, Labaton, 1989) and London 

(Armitage, 2014, O'Murchu, 2014). It is conceivable that urban transhipment points 

through which the product of criminal activity passes may prove less important than the 

concentration of the upper echelons of criminal groups and their money laundering 

activities in financial centres remote from the operational elements of criminal 

enterprises. For scholars extending Navarro's research towards a prospective ‘money 

laundering headquarters effect’, it may be easy to identify likely research candidates, such 

as New York, London, Vancouver, Sydney and Auckland. 

 

For present purposes, if the impact on real estate markets is higher when property is 

bought with illicit funds than legitimate earnings, the relative success (or failure) of 

policies affecting money laundering into real estate may also be amplified. Professional 

facilitators as gatekeepers between real estate markets and the financial system may hold 

the key to better understanding some of the drivers of policy effectiveness. These issues 

are explored in greater detail in the following chapter. In the meantime, the next section 
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offers practical examples of some of the many ways that criminal funds may be laundered 

into real estate. This chapter then concludes by illustrating the critical importance of 

professional facilitators in the real estate sector, and the paucity of cogent empirical 

evidence regarding the nature and extent of professionals’ roles in facilitating real estate 

transactions with criminal proceeds, to which this thesis responds. 

 

4.2.4 Laundering into real estate: A quick 'how to' 
 

Case studies reveal an "extraordinary range of possibilities” (FATF, 2007b, p.6) for 

criminals to misuse the real estate sector to invest criminal funds. Often described with 

complex facts and technical phraseology outlining arcane processes of ‘placement’, 

‘layering’ and ‘integration’, such methods can be described simply. The following 

methods were observed in the research cases. 

 

Cash purchase (banknotes). The apocryphal briefcase stuffed full of odd-smelling $20 

notes is handed to a purchaser or dropped onto the desk of the real estate agent or lawyer 

handling the transaction.  

 

Cash purchase (no mortgage). No need to undertake the usual income and 

creditworthiness checks required by mortgage providers, criminally acquired funds can 

be deposited with real estate agents and lawyers handling the transaction. 

 

Mortgage repaid with crime proceeds. A property purchase may seem like any other 

transaction, with a bank mortgage commensurate with legitimate income. When the 

lawyers’ and real estate agents’ involvement is over, however, there may be less scrutiny 

when a mortgage is quickly repaid with criminal funds. The payments can be a mixture 

of cash or through the banking system such as from a business (seemingly legitimate), 

third parties (‘rich relatives’) or offshore accounts (with documents ‘proving’ legitimate 

transactions). "Loans are essentially taken out as a cover for laundering criminal proceeds 

under the guise of repayments" (AUSTRAC, 2011, p.13).  

 

Split payment. Criminals may offer 'under the table' part-payments. Sellers might be 

keen to appear to have sold at a loss (to minimise duty, tax, or spousal obligations) or 

simply to get a higher (total) price. In these cases, the criminal purchaser effectively 

spreads the risk by outsourcing to the seller the process of putting some of the funds into 
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the banking system. The criminal also generates an inflated capital gain when the property 

is sold at market value, with the full amount seamlessly integrated into the legal economy.  

 

Renovation. Criminal funds are used to buy building supplies and pay contractors. The 

capital gain on sale assimilates the criminal funds into the banking system as seemingly 

legitimate. 

 

Flipping. Buying property to sell quickly for profit can be legitimate. Like many money 

laundering methods, the appearance of astute property dealing adds to real estate’s allure 

for ‘washing’ large amounts of criminal funds. The 'real' price is hard to assess, and 

adding renovations to the mix helps justify any apparent price anomalies when properties 

are ‘flipped’. Multiple properties sold many times muddies the trail for investigators and 

adds to the appearance of a criminal entrepreneur as a successful property dealer. Other 

assets, such as companies, can also be ‘flipped’. Combining both, 'flipping' property 

companies themselves 'flipping' real estate is a natural extension of "pumping illicit funds 

through a procession of businesses [to help create the] obfuscating layering process that 

is essential to legitimizing the proceeds of crime” (Salinger, 2005). 

 

Construction. Like renovations, criminal proceeds can fund construction projects. 

Acquiring land requires less funding, particularly useful in the early stages of building a 

criminal property portfolio, and fewer suspicions. The resultant capital gains are easily 

explained, with a property dealing facade obscuring the drugs-dealing, fraud or other 

illicit funds generating reality. 

 

Rental. Rental income creates seemingly legitimate returns on assets bought with illicit 

funds.  

 

Mix 'n match. Nearly any combination of these methods can be used. Purchasing rental 

properties using cash for part of the deposit, repaying mortgages with steady payments of 

criminal funds, undertaking renovations and generating rental income and capital gains 

complicates the money trail and obscures criminal origins, with growing bank balances 

seemingly legitimate. Use those funds to buy more property - which lawyers and real 

estate agents may regard legitimate because it’s ‘from the bank’ (Deloitte, 2010, pp.7, 

107, Wagg, 2016, McVeagh Fleming, 2016, Law Council of Australia, 2014, p.4) - and 

trusting professionals may become enablers, helping build criminal property portfolios. 
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Add a series of other accounts, high-value assets and real estate in the names of associates 

and companies, and co-mingle licit and illicit funds, and the money trails evaporate and 

funds appear cleansed (AUSTRAC, 2011, p.25).  

 

Rinse and repeat. The riskiest stage is usually the early phase of building criminally 

acquired property empires. After a few sales, funds can more easily pass through the 

banking system normally from legitimate purchasers, and seemingly ‘clean’ funds can be 

accumulated, reinvested in criminal activities or used to accumulate more assets. The 

most successful drug dealers and fraudsters harming communities and others’ lives 

appear much like any other successful property developer. 

 

There are many other ways to use property to launder the proceeds of crime, such as the 

following examples from discussions with professional facilitators. 

 

Normal, but. This was a hypothetical situation I presented to a group of real estate 

leaders. An agent receives an email from overseas, asking about properties in a prestigious 

school zone. Presumably to help advance a child’s education. A few days later the agent 

responds, listing six houses. An immediate reply instructs buying all. The country is 

widely known as suffering endemic high-level corruption, and massive capital outflows, 

legitimate and criminal. Does the agent question the sale as unusual, or relish the thought 

of multiple commissions as she regrets not listing more houses in her reply? Participants 

remarked that many agents would find it difficult to answer. Some might not seek enough 

information, and it was acknowledged that doing so might jeopardise the sales, and fees. 

 

Chimera. For the largest and most sophisticated criminal enterprises laundering hundreds 

of millions of dollars of crime funds, the need for quick transactions may outweigh the 

time and effort required to manage property portfolios. A classic example reportedly 

occurred in the late 1980s. The person responsible for laundering profits from Pablo 

Escobar's Columbian drug trafficking ring was said to have abandoned $400 million in a 

Los Angeles basement which got wet and rotted before it could be exported, put into 

banks or used to buy real estate (Frantz, 1991). In an example shared with me (Anon, 

2014), funds were deposited into a law firm's trust account for a large-scale property 

transaction. Soon after, the lawyers were told the deal was off and asked to return the 

money. Concerned they might be the victim of an 'advance fee' scam, they waited for the 

funds to clear. They did, so it was no scam perpetrated by con-artists in a Nigerian tin-hut, 
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and the lawyers remitted the funds as directed. Were their clients responsible for 

funnelling billions of dollars from Russian corruption, Mexican drug lords or Albanian 

sex traffickers? The lawyers didn’t know. If professional launderers, they would have 

appreciated the legitimacy afforded by money passing through the account of a respected 

law firm in a ‘clean’ country as part of a series of transfers disguising criminal origins. 

Or it may have just been a property transaction that didn’t proceed. 

 

Multiple purchases. Someone reportedly bought scores of Auckland houses one month, 

with Chinese bank drafts denominated in New Zealand dollars (Anon, 2015). Apparently, 

a simple query would have revealed that the funds originated from an overseas 

government account. It is unknown if any of dozens of professionals involved asked, or 

if the purchaser was a wealthy civil servant investing in New Zealand and entitled to use 

government accounts. Criminal funds generated from fraud or corruption might fit a 

similar profile. 

 

In these examples, professional facilitators - lawyers, real estate agents and accountants - 

were instrumental in enabling the transactions, addressed further in the following section. 

 

4.2.5 Professional facilitators: "Indispensable players" 
 

As noted above, the money laundering opportunities of property investment are well 

recognised. The real estate sector is “heavily populated” with professional intermediaries, 

with lawyers and real estate agents "indispensable players" (Nelen, 2008, p.754), for 

whom property transactions are "a key area" of vulnerability (FATF, 2013c, p.44). This 

was reinforced in a multi-year Australian trends analysis that found professional services 

(lawyers, accountants and real estate agents) the third most common industry used by 

criminals in money laundering and terrorism financing offences (13%), surpassed only 

by the banking (45%) and remittance (18%) industries (AUSTRAC, 2010).  

 

Professionals play “a key role” in the economy, particularly in “high risk” areas such as 

company formations and property transactions, creating “concerns whether they fulfil 

their gatekeeper role effectively” (FATF, 2016d, p.9). Although most transact 

legitimately, the nature of professional services renders their businesses "at risk of 

becoming a conduit for… illicit proceeds" (Choo, 2012, p.4). It was reckoned that seven 

percent ($191 million) of an estimated $2.8 billion laundered in Australia in 2004 was 
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spent directly on professional services (Stamp and Walker, 2007), presumably enabling 

some of the other activities recorded, including purchases of real estate, luxury goods and 

businesses. Their role is so significant that it is regarded a "key behaviour" reflecting the 

dynamic and adaptive nature of organised crime. Authorities claim that criminal groups 

engage professional expertise "to enhance their capacity to operate in both legitimate and 

criminal markets and conceal their illicit activity" (AUSTRAC, 2011), yet empirical 

evidence remains surprisingly scarce, as canvassed in the next section.  

 

4.2.6 Real estate money laundering “terribly overlooked” 
 

The property sector has long been considered open to misuse. Some scholars believe that 

real estate money laundering has also increased since the early 1990s, when controls 

amplified bank scrutiny, diverting funds towards property because professionals often 

remain partly or fully exempt from regulatory oversight, consistent with analysis 

indicating increasing flows of illicit funds (Hudson et al., 2014, ACC, 2014b, p.5). Nor 

are rising property prices thought to deter criminals. "The high-end real estate sector is 

particularly vulnerable”, and higher prices mean that “more money can be laundered into 

property and through property to other assets" (Transparency International, 2015a). 

 

Real estate is regarded one of the "most prominent" means of laundering, "particularly 

for large-scale laundering" (FATF, 2014d, pp.7, 31). In the first country assessment under 

its new ‘effectiveness’ guidelines, FATF confirmed Spanish real estate at "high risk" for 

money laundering and an attractive investment destination linked to domestic and foreign 

criminal activity (FATF, 2014d, pp.12, 31, 87). "The use of professional facilitators such 

as lawyers" and "buying and selling of high-value assets" are also high-risk areas in 

Norway (FATF, 2014c, pp.34-35). Similar findings were made in later evaluations, 

including Australia (FATF and APG, 2015, pp.7, 33, 41, 43), Canada (FATF and APG, 

2016a, pp.4, 7, 14-18, 79-85), Austria (FATF, 2016d, pp.9, 16, 57, 69), Italy (FATF and 

IMF, 2016, pp.82, 85, 88), Singapore (FATF and APG, 2016b, pp.19, 41-42), Sweden 

(FATF, 2017c, pp.8, 44, 58, 103-104, 108, 115) and the United States (FATF and APG, 

2016c, pp.3, 9, 18, 42, 120, 137). Regarding money laundering controls not fully 

extending to Switzerland’s real estate sector, FATF assessors expressed it bluntly: 

“Measures must be taken to put an end to this deficiency” (FATF, 2016e, p.39). 
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Notwithstanding the perceived view that property is a prominent means of laundering, 

there is a paucity of empirical research beyond the work of a few researchers (Unger and 

Ferwerda, 2011, Unger and Den Hertog, 2012, Ritzen, 2011, Nelen, 2008, Lankhorst and 

Nelen, 2005).  

 

Moreover, some authorities frankly acknowledge that they “know most about cash-based 

money laundering” but have “significant intelligence gaps” regarding ‘high-end’ money 

laundering involving fraud and corruption proceeds “often held in bank accounts, real 

estate or other investments, rather than in cash” (Home Office and HM Treasury, 2015, 

pp.5, 32). The UK’s national risk assessment records that enforcement agencies assess 

the risk as “significant”, but admit that they need “to know more about the role of the 

financial and professional services sectors” (Home Office and HM Treasury, 2015, pp.5, 

32). At a global level, although it is believed that criminal enterprises have infiltrated 

professional roles “as key routes to criminal success”, the extent to which it actually 

occurs in practice remains largely unknown (WEF, 2012, p.5).  

 

In New Zealand, despite being aware “for some time” that real estate holdings “allude to 

the accumulated criminal wealth” of crime groups, the methods by which criminal 

proceeds “entered real estate have historically been opaque”. This prompted an initial 

analysis of 20 cases, with the identification of 12 properties involving at least $8 million 

“known to have been directed laundered through real estate” (NZ FIU, 2015, pp.6-7). One 

case involved cash paid to a lawyer, and 14 cases included electronic transfers to lawyers 

and real estate agents. In 12 cases ownership of the property was obscured and in six cases 

real estate was purchased in the name of a third party. 

 

After placing professionals at the core of high-end money laundering, the UK’s National 

Crime Agency says that in real estate transactions lawyers are at greater risk than real 

estate agents, yet offers no empirical evidence on the respective risks of either profession 

(NCA, 2016b, p.29). The nature and extent of professionals’ involvement remains 

disputed, under-analysed and poorly grounded on an evidential basis (Middleton and 

Levi, 2015).  

 

In the face of limited empirical data, journalists have ventured into this area, seemingly 

as a form of 'advance guard'. Anecdotal evidence, often based on documents leaked to 

investigative journalists and reports from non-governmental organisations (Transparency 
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International, 2013, Transparency International, 2015a, Transparency International, 

2014), inspires bold headlines. These include London property boom built on dirty money, 

Safe haven for corrupt funds, and Criminals buy up real estate (Armitage, 2015, Martin, 

2015, Sunday Star-Times, 2015). Regulators in the UK, Australia and Canada also 

express "alarm" at the number of houses seemingly bought with criminal funds (BBC, 

2015), claiming "mounting evidence of offshore crime groups using professional 

facilitators to launder [criminal proceeds in] real estate" (Lynch, 2015), with property 

believed at higher risk for laundering than “all other sectors" (Cooper, 2015). 

 

With much of the academic literature focused on the obligations and perceived failings 

of banks, some scholars regard the laundering of crime proceeds into real estate a "big 

hole", "terribly overlooked" by researchers, regulators and policymakers (Hudson et al., 

2014). An important part of the economy, seemingly attractive to criminals, and with 

professionals often indispensable in the laundering process, real estate is a clear candidate 

for further research. 

 

In one of the few studies examining such cases (extending knowledge beyond how 

professionals could facilitate laundering, to how they do) Schneider found real estate 

transactions one of the most common methods of laundering facilitated by lawyers, due 

to the “popularity of real estate as a money laundering vehicle” and “the necessary role 

of lawyers” in such transactions (Schneider, 2006, p.32, Schneider, 2004b). Those 

observations are broadly consistent with a study of 40 money laundering cases in the 

United States, where researchers found that real estate featured in 83 percent of cases 

involving lawyers enabling criminal transactions (Cummings and Stepnowsky, 2011).  

 

In addition to knowledge gaps in the real estate sector, researchers have also called for 

"more data on the part played indirectly by third parties in laundering processes, such as 

accountants, lawyers, bank officers and real estate agents who through unintentional non-

compliance...inadvertently aid criminals" (Unger et al., 2006, p.163).  

 

There has been some research on the money laundering role of lawyers (Bell, 2003, 

Middleton, 2008, Middleton, 2005, Middleton and Levi, 2005, Hamin et al., 2016, 

Hamman and Koen, 2012, Middleton, 2004, Cummings and Stepnowsky, 2011, 

Schneider, 2006, Schneider, 2004a), accountants (Mitchell et al., 1998, Sikka, 2008), and 

professional facilitators generally (Italia, 2013, He, 2006, Chaikin, 2013, Soudijn, 2012), 
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but the nature and extent of professionals’ involvement remains disputed, scarce and 

without a strong empirical basis to support the assertions of authorities or professional 

groups (Middleton and Levi, 2015, Benson, 2016). Middleton and Levi add that “the 

relationship between lawyers and both white-collar and organized crime remains 

under-researched” (2015, p.662).  

 

Limited academic attention and empirical research on professionals’ role in the 

laundering process contributes to a poor understanding about the nature of their 

involvement, perpetuates an “official narrative” neither supported or challenged by 

empirical evidence, and “provides little attempt to understand the role that professionals 

play or how they become involved in such activity” (Benson, 2016, pp.9, 20, 40, 45). In 

New Zealand, the cost-benefit analysis advancing the extension of comprehensive 

anti-money laundering obligations over lawyers, accountants and real estate agents (MoJ 

and EY, 2017) offers a case-study example of an ‘official’ anti-money laundering 

narrative driving policy development, in terms strikingly similar to Benson’s description. 

 

This thesis, at the union of the real estate sector and professional facilitators, responds to 

calls for empirical research to help fill a knowledge gap regarding the nature and extent 

of professionals’ roles in facilitating financial transactions with criminal proceeds. 

 

The paucity of cogent empirical evidence, and policy development drawing extensively 

from a dominant narrative seemingly absent empirical evidence supporting or challenging 

that narrative, influences policy and regulatory effectiveness. Academics, officials and 

the media may believe that real estate is a prominent means of laundering, enabled by 

professional facilitators, but without hard evidence about how it is done, or which red-flag 

indicators of potential criminal misuse of professionals’ services are most significant, it 

may be difficult for regulators and private-sector actors to meet policy objectives.  

 

With few exceptions (Unger and Ferwerda, 2011, pp.112, 135-136, 139), much of the 

literature and regulatory guidance in this area offers little more than generic lists of 

red-flags (FATF, 2008b, FATF, 2008c, AUSTRAC, 2015b, AUSTRAC, 2015a, Pol and 

Balls, 2013, Pol, 2013a, Pol and Balls, 2014, Gagné, 2015), lists of those identified in 

individual case studies (FATF, 2013c, AUSTRAC, 2014a), or both (NZ FIU, 2015, 

AUSTRAC, 2011), with little or no indication of the relative importance of each factor. 

 



121 
 

In response to a draft workbook in similar terms (listing generic red-flags) by Canada’s 

money laundering regulator, the Real Estate Association was concerned that the proposed 

guidance would be counter-productive. It “would add additional confusion to an already 

complex process and discourage compliance with the [anti-money laundering] 

regulations in the real estate sector” (CREA, 2014, p.1, emphasis added), adding that… 

 

…an understanding of the risk of money laundering and terrorist financing 

(ML/TF)…as well as how ML/TF occurs in a sector, underpins the practical 

implementation of a risk-based approach. Unfortunately, this information is not 

adequately available to the real estate sector…Without this foundation, we find it 

very difficult to see how additional risk-based guidance can be effectively 

developed for the real estate sector, and implemented in a successful manner. 

 

These observations influenced research design. To paraphrase the Canadian realtors, 

guidance indicating the relative importance of relevant factors, based on empirical 

evidence, might help advance effective crime detection and prevention. In addition to 

responding to calls for empirical evidence about the nature and extent of the role of 

professional facilitators enabling criminal real estate transactions, this thesis extends the 

analysis to develop a ranked list of characterisations empirically associated with criminal 

investment into real estate, in chapters 8-9.  

 

In the meantime, having outlined professionals’ role in real estate transactions with 

criminal funds, chapters 5-7 first introduce policy effectiveness and outcomes literature, 

apply it to global anti-money laundering norms and conduct a comparative review to help 

orient anti-money laundering discourse in the context of policy outcomes.  
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5 Policy effectiveness and outcomes 
 

This chapter outlines policy effectiveness and outcomes strands of scholarship focused 

on systematically thinking about the extent to which policies achieve their objectives, and 

establishes a framework from which to consider anti-money laundering effectiveness.  

 

Specifically, it outlines the McConnell/Marsh spectrum, which extends policy success 

beyond a simple binary success/failure construct and across three policy dimensions 

(process, program and political success). A largely separate strand of ‘outcomes’ 

literature and practice addresses a critical distinction between outputs and outcomes. This 

chapter also briefly addresses regulatory impact assessments as a product of the ‘new 

public management’ and wider governance context from which the outcomes literature 

emerged, and outlines an application of those principles in a regulatory context. It also 

begins to engage with the literature by applying the McConnell/Marsh synthesis to the 

global anti-money laundering complex (section 5.2.4), and drew lessons to develop the 

methodology (in chapter 2) that was used to operationalise and evaluate data to assess 

policy effectiveness in detecting and deterring money laundering through professional 

facilitators in New Zealand’s real estate sector. This chapter also provides a base for 

intensive engagement with the literature and practice in chapter 6 about ‘outcomes’ 

concepts as core elements of new global anti-money laundering ‘effectiveness’ criteria. 

 

 Introduction: Effectiveness disconnect? 

 

Every year, in every country, enforcement authorities arrest, prosecute and imprison 

profit-motivated criminals. Sometimes, they confiscate assets as proceeds of crime. In 

many jurisdictions, the quantum of criminal assets confiscated is increasing, and crime 

rates are falling (Farrell et al., 2014, Farrell et al., 2010, Sherrell, 2013, Tonry, 2014, 

Brown, 2015). Virtually ubiquitous, both measures are legitimate criminal justice 

performance indicators, but as crime prevention metrics, they are not necessarily the best 

measures of policy effectiveness (Pol, 2016e, Pol, 2016d). Neither says much about 

outcomes, as the impact, effect or consequences of crime prevention activities, such as 

the economic benefits and reduced social harm resulting from less crime.  
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There are, however, some indications that decades of non-validated populist rhetoric on 

the ‘war on drugs’ is being reframed into a policy effectiveness conversation focusing on 

outcomes (Williams, 2015, Botticelli, 2015), supported by scholars offering frameworks 

for outcomes (Tonry, 2015, Caulkins and Reuter, 2016).  

 

Similar signs in the ‘wars’ against money laundering and terrorist financing are scant, yet 

the extent to which global norms and ubiquitous policies have achieved their promise is 

equally contestable. The modern anti-money laundering complex encompasses an 

extensive global network of state and private actors on the oft-stated premise that money 

laundering threatens the integrity of the international financial system (FATF, 2016h). 

Scholars have tested elements of that premise (Alldridge, 2016, Naylor, 2002b, Van 

Duyne et al., 2005, Tsingou, 2010, Harvey, 2008, Harvey, 2009, Alldridge, 2003, 

Verhage, 2009, Harvey and Lau, 2009, Schneider, 2004a, p.115). However, with an 

absence of evidence supporting the problem or its solution (van Duyne, 2011, van Duyne 

and Soudijn, 2009, van Duyne, 2009, van Duyne and Vander Beken, 2009, van Duyne, 

2003), and “significant gaps between what has been promised and what has been actually 

achieved” (Tavares et al., 2010, p.4), there has been surprisingly little connection between 

the anti-money laundering and policy effectiveness and outcomes literature.  

 

Some scholars have asked the question: ‘is it worth it?’ In this realm, dominated by 

cost-benefit analysis, the conversation has mostly focused on economic efficiency 

(Masciandaro and Barone, 2008, Vettori, 2013, Biagioli, 2008), cost effectiveness 

(Sharman, 2011), the economic effects of money laundering (Unger et al., 2006, Barone 

and Masciandaro, 2011), and assessments of specific issues such as the impact on 

efficiency and effectiveness of excessive fines and over-reporting (Takáts 2007). 

 

Questions of anti-money laundering effectiveness may be framed in the moral-legal 

enquiry, ‘is it right?’ Alldridge tests tenets of anti-money laundering doctrine, including 

the assumption (“frequently taken for granted”) that “punishing money laundering 

removes the incentive to commit predicate offenses”. He posits that the argument (which 

“depends for its validity upon an implausible and unproven empirical claim”) that 

anti-money laundering enforcement results in “substantially fewer predicate offenses” is 

“by no means self-evident” (Alldridge, 2001, pp.281, 288). Many years later, even with 

the benefit of contemporary international results (outlined in chapter 7), it remains 

difficult to contradict Alldridge’s “uncomfortable conclusions”. 
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Other scholars subject money laundering controls to direct testing, including the efficacy 

of suspicious transaction reports (Chaikin, 2009, Viritha et al., 2015, Rahman, 2013, 

Ferwerda et al., 2011), blacklisting (Balakina et al., 2017, Kudrle, 2009) and, contrary to 

global norms, the ease of establishing anonymous shell companies (Findley et al., 2014).  

 

Elements of the anti-money laundering system have also been found to be inefficient or 

ineffective. Examples include its production of useless information (Gold and Levi, 1994, 

Pieth and Aioli, 2003), evaluation that “rewards outputs” and ignores costs and other 

factors, making it difficult to assess the real impact (Chaikin, 2009, pp.243-244), and 

areas especially vulnerable to money laundering yet still ‘largely untouched’ by 

researchers, such as the purchase of high-value portable goods (Gilmour, 2016). 

 

A line of literature asks, ‘does it work?’ This strand assesses the impact of anti-money 

laundering policies on laundering itself (Chong and Lopez-De-Silanes, 2015), criminal 

financing (Cuéllar, 2003) and crime detection and prevention (Reuter and Truman, 2004, 

p.9, Levi, 2002, Naylor, 2002a, Ferwerda, 2009, Harvey, 2008, Halliday et al., 2014, 

Fisher, 2014, Levi and Maguire, 2004, Levi, 2012a, Unger et al., 2014, Alldridge, 2016, 

Levi and Reuter, 2006, Sharman, 2011, Rider, 2002a).  

 

This strand of commentary expressly makes a distinction between ‘law in the books’ and 

‘law in action’ compliance (Deleanu and Ferwerda, 2014, p.189). The enquiry is often 

based on specific issues, such as the assessment that FATF’s customer identification 

principles represent an expensive, bureaucratic, box-ticking exercise not sufficiently 

robust to prevent identity fraud. FATF’s processes “inconvenience the honest but do not 

effectively bar the dishonest from using false identities to access financial services” (de 

Koker, 2014, p.293).  

 

Similarly, Ferwerda et al found one of the parameters that FATF assesses (the number of 

suspicious transaction reports) to be a poor indicator of underlying crime, yet it prompts 

agencies to adjust settings to artificially increase numbers to avoid negative evaluations, 

with little or no crime prevention impact. In similar vein to the “management by 

manipulation” of crime numbers in policing (Eterno and Silverman, 2012), and 

“strategic” anti-money laundering reporting (Ferwerda et al., 2011), the authors 
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concluded that a “first step” would be to “get out of studying fake statistics made by 

bureaucrats for other bureaucrats and to face reality” (Ferwerda et al., 2011, p.21).  

 

Other researchers examined the ‘general goals’ of anti-money laundering systems, as to 

identify and report suspicious activities to “facilitate the detection of underlying 

(predicate) offences,… and consequently prevent and/or reduce crime” (Chaikin, 2009, 

p.239). Scholars in this area look beyond the ‘war on’ and ‘fight against’ money 

laundering, which seems implicitly to consider “such skirmishes to be winnable through 

the reduction of money laundering activity” (Harvey, 2008, p.190). If not, Harvey adds, 

citing Alldridge (2003), the money laundering ‘crusade’ may be futile (2008, p.190).  

 

Surprisingly few scholars have asked similar questions about the effectiveness of the 

counter-terror financing regime (Anand, 2011, Pieth, 2006, Pieth et al., 2012, Brzoska, 

2016, Rider, 2002b, Rider, 2002c), even as the Commission investigating the September 

2001 terror attacks in the United States found that “aggressive actions to designate 

terrorist financiers and freeze their money… appeared to have little effect” (Kean and 

Hamilton, 2004, p.381). Simple ‘output’ indicators in anti-terrorist reports in Canada and 

India, and a lack of connection with anti-terrorism objectives led Anand to conclude that 

“crucial questions about effectiveness remain to be examined in a systematic way” (2011, 

p.69). Similarly, Brzoska found that FATF assessments focused on the extent to which 

nation-states meet standards say little about their impact and effectiveness meeting the 

prime objective, to prevent terrorist attacks (2016). 

 

Much of the anti-money laundering and counter-terror financing ‘effectiveness’ literature 

appears constrained within the bounds of political and social science, law, economics and 

the specialist anti-money laundering and counter-terror financing fields. Some use the 

language of ‘outcomes’, yet surprisingly few scholars make express connections between 

the specialist discourse and the policy effectiveness/outcomes literature. Halliday, Levi 

and Reuter present a notable exception. With direct connections between the anti-money 

laundering and outcomes literature, the authors find that in the third round of evaluations 

(before the ‘effectiveness’ framework of the contemporary fourth round), FATF did not 

“anywhere demonstrate that objectives… are more likely to be reached by compliance 

with FATF Standards”. The “net result” of focusing on formal compliance “is that 

extensive efforts were expended with no demonstrable impact on money laundering or 

the financing of terrorism” (2014, pp.5, 15). Before assessing (in chapter 6) core 
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elements of the current fourth round of anti-money laundering evaluations, ostensibly 

focused on ‘effectiveness’ and ‘outcomes’, this chapter first outlines core elements of the 

policy effectiveness and outcomes literature, joining the ‘does it work?’ conversation. 

 

 Policy effectiveness: McConnell/Marsh 

 

This section draws on literature “about a key; indeed, in some ways, 'the' key, issue in 

public policy" (Marsh and McConnell, 2010a, p.581), the extent to which policies are 

effective in achieving their objectives. Or fail to do so. As the opposite of policy success, 

without fully understanding the dynamics of policy failure, we fail to learn, and risk 

perpetuating persistent policy failures (McConnell, 2015, Howlett et al., 2015, Howlett, 

2012). The McConnell/Marsh five-part spectrum extends policy success beyond a simple 

binary success/failure construct.  

 

5.2.1 The hard policy question: Does it work?  
 

"Getting better outcomes...is the highest calling for government and [public] services" 

(Wevers et al., 2011, p.7) yet policy analysis is often frame dependent, even partisan. 

"Notions of success and failure are highly contested and inevitably normative" (Tiernan, 

2012, p.251, Bovens et al., 2006, p.319). The same result considered a success by some 

policymakers may be judged a failure by others. The degree of policy success may also 

be obscured (or obfuscated) by reductionist binary labels of 'success' and 'failure'.  

 

Measuring effectiveness against ‘success’ may be an exercise in futility if it does not 

advance what success means. It is said for example that "the effectiveness of Australia’s 

[anti-money laundering] regime is measured by its success", and that this involves 

"benefits to the community in numerous ways". None, however, were specified except in 

broad, non-specific terms, such as "preventing, detecting and disrupting crime” 

(AUSTRAC, 2014b, p.5). In part, this may reflect practical difficulties comprehensively 

and objectively assessing policy success. Dye observes that "[even] if programs and 

policies are well organized, efficiently operated, adequately financed, and generally 

supported...we may still want to ask, So what? Do they work? Do these programs have 

any beneficial effects on society?...Unfortunately, very little [has been done] to answer 

these more basic questions" (2013). 
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At least until recently, the policy sciences arguably lacked “an overarching heuristic 

framework which would allow analysts to approach the multiple outcomes of policies in 

ways that move beyond the often crude, binary rhetoric of success and failure" 

(McConnell, 2010, p.346). McConnell and Marsh offer a more nuanced context for doing 

so, outlined in the following section. 

 

5.2.2 The McConnell/Marsh synthesis 
 

Although "literature on policy success is thin", strands are discernible, some independent, 

others intertwined, in a "remarkably underexplored aspect of public policy" (Marsh and 

McConnell, 2010a, pp.565, 581). With more literature on policy failure, of the “more 

newsworthy” (McConnell, 2015, p.222) disaster, scandal, and policy blunders of 

government (King and Crewe, 2013), "explicit treatment of policy success is marginal" 

(McConnell, 2010, p.349), yet in common parlance they are the flipside of the same coin. 

Similar criteria might conceivably assess both, and gradations between (complete) 

success and (unmitigated) disaster include elements of both. Even in the relatively more 

extensive 'failure' literature, nonetheless itself often reflecting a paucity of serious public 

policy scholarship beyond the claims of politicians and journalists (McConnell, 2015), 

there is “little recognition of forms or degrees of failure" (McConnell, 2010, p.349).  

  

Given "skewed incentives associated with holding administrators accountable for the 

efficient delivery of outputs, [including] risk aversion, management-by-checklist and an 

inability to respond to unforeseen circumstances", a new approach with accountability for 

ultimate outcomes “appeals as a more appropriate benchmark" (Shaw, 2012, p.16). 

Although he says the public sector's commitment to and use of performance measurement 

may be "shallow and sporadic" (2013, p.5), Moore outlines a shift from input and process 

measures towards greater recognition that agencies should seek to benchmark against 

outcome measures more directly linked to the value delivered. At the operational level of 

measuring value, however, there have been difficulties: 

 

[T]he drive to measure ultimate outcomes soon ran into a practical problem: it 

was costly and difficult to gather data about social conditions...far removed from 

today’s transactions...It was hard to attribute observed changes in social 

conditions to particular...actions. And the feedback came in too late, with too little 
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verifiable connection to...activities to make the performance measures useful in 

guiding day-to-day operations (Moore, 2013, p.4). 

 

Building on Creating Public Value (1995), in Recognizing Public Value (2013) Moore 

posits a ‘public value scorecard’ and ‘public value account’ replicating the private sector 

‘financial bottom-line’, with operational usability beyond the ‘strategic triangle’ of public 

value produced, policy legitimacy, and operational feasibility/effectiveness. These tools 

apply to strategic ("rigorous planning mode") and operational ("focused action mode") 

levels (Donahue and Moore, 2012). Moore favours traditional 'process' and emerging 

'outcome' measures (2013, p.14), claiming that information about results achieved and 

what is done helps achieve better outcomes and fosters improvement. Others suggest 

"participation processes” towards desired objectives (Bryson et al., 2013). 

 

McConnell and Marsh, building on and supplemented by Bovens et al (Bovens, 2010, 

Marsh and McConnell, 2010a, Marsh and McConnell, 2010b, McConnell, 2011, 

McConnell, 2010, Bovens et al., 2006, Bovens and 't Hart, 1996, Bovens et al., 2001), 

draw together seemingly disparate strands in developing a coherent overarching synthesis 

defining policy success (and failure). 

 

Helping scholars and political actors "think more systematically about a key; indeed, in 

some ways, 'the' key, issue in public policy" Marsh and McConnell (2010a, p.581) define 

policy success combining objective (fact) and subjective (interpretation) elements. The 

Marsh/McConnell framework offers evaluative capacity across three key policy 

dimensions (process, program and political success), and a spectrum of outcomes 

between success and failure beyond a simple binary construct, illustrated in figure 5.1 in 

section 5.2.4 below.  

 

The authors’ observations resemble emerging elements of the effectiveness discourse in 

anti-money laundering literature, with scholars considering FATF’s new ‘effectiveness’ 

framework (FATF, 2013b) in the context of definitions and usages from a two-page US 

Government Accountability Office document (GAO, 2011): 

 

Formal compliance refers to legal authorizations for a country to comply with 

FATF standards by… laws on the books, issuing regulations, and passing enabling 

law that authorizes the setting up or reform of agencies.  
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Program implementation refers to practices that put into effect the 

authorizations of formal compliance… 

 

Program effectiveness refers to the extent of actual attainment of the goals and 

objectives of [the] anti-money laundering regime as indicated by activities and 

behaviors that display a net effect of formal compliance and program 

implementation. That is, these are effects of formal and program compliance 

whose impact would not have occurred without the… interventions.  

 

Outcome effectiveness refers to a country’s attainment of ultimate anti-money 

laundering objectives whether or not those objectives were met through the FATF 

anti-money laundering tools and regime (Halliday et al., 2014, p.13). 

 

Those observations connect with extensive literature spanning a governance and 

‘outcome’ narrative which assisted research design, outlined in section 5.3 after a slight 

extension, and initial application, of the McConnell/Marsh synthesis to the anti-money 

laundering complex in the next two sections respectively.  

 

5.2.3 Extending McConnell/Marsh: Visual success continuum 
 

In the spectrum of success to failure in the McConnell/Marsh synthesis, four categories 

use ‘success’ (‘success’, ‘resilient success’, ‘conflicted success’ and ‘precarious 

success’). Only one explicitly mentions ‘failure’. At first glance it appears unbalanced, 

suggesting that success is more common than failure. However, the authors’ definitions 

incorporate gradations of success and failure throughout the spectrum. 'Resilient success' 

involves minor setbacks, refinements or deviations, 'conflicted success' includes target 

shortfalls and failures, and 'precarious success' "operates on the edge of failure" 

(McConnell, 2010, p.355). Notwithstanding an apparent preponderance of success, the 

model reflects that most outcomes include gradations of success and failure.  

 

In a later article, McConnell added gradations of policy failure (‘outright’, ‘conflicted’ 

and ‘tolerable’), and suggested that the five categories might be condensed into three: 

resilient success/tolerable failure, conflicted success/conflicted failure, and marginal 

success/(outright)failure. Conjoining the ‘success’ and ‘failure’ labels, and the parsimony 
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of three categories, are attractive, and McConnell’s observation may be correct that 

failure (and, by implication, success) is “rarely unequivocal and absolute” (McConnell, 

2015, p.231). This thesis, however, while incorporating the updated conjoined 

success/failure terminology in the three intermediate categories, retains the initial five 

categories (depicted in figure 5.1 in the following section, as described further below). 

This enables more nuanced gradations, and preserves at least the prospect (even if rare in 

practice) of complete, or at least very substantial, policy success, and failure. 

 

Encouraged by the authors' call for dialogue about an important policy area (Marsh and 

McConnell, 2010b, p.587), a trivial adjustment might also slightly assist practical use of 

the McConnell/Marsh framework. Gradations between success and failure can be 

represented visually, commonly called a heat-map. Outcomes of unqualified success may 

be depicted in green, those of unmitigated failure red, and gradations between; visibly 

illustrating outcomes in each relevant policy dimension:  

 

[D]ivergent outcomes may occur within one particular realm or there can be 

different outcomes across the process, program and political dimensions of 

policy. The result is that a policy can be much more successful in one realm than 

in another (McConnell, 2010, p.357, emphasis in original). 

 
As a method quickly to identify policy outcomes between success and failure, a heat-map 

visualisation of the McConnell/Marsh framework may help those responsible for 

evaluating and improving initiatives to address "key trade-offs and tensions...at the heart 

of the dynamics of public policy” (McConnell, 2010, p.357). Figure 5.1 (in the next 

section) using one of the authors' examples (text slightly modified, and drawing from one 

of several dimensions for each ‘process’, ‘program’ and ‘politics’ element), applies a 

policy success heat-map representation to the global anti-money laundering complex. 

 

5.2.4 Testing policy success: Global anti-money laundering complex 
 

This section tentatively connects policy effectiveness with anti-money laundering 

discourse in a broad sense, with interim application of some of its principles to the current 

state of the global anti-money laundering complex.  
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Observations on the anti-money laundering program dimension might be contested. They 

are not claimed ‘correct’, as objectively indisputable ratings. That, in a sense, is the point. 

As the authors note, it offers a tool to help policymakers and others “think more 

systematically” (Marsh and McConnell, 2010a) about policy success. A framework to 

bring together a range of experiences, and multiple benchmarks and perceptions 

(McConnell, 2015, p.226), even (perhaps especially) if it involves debate, may assist 

policymakers more than binary success/failure claims. Each of the authors’ policy 

dimensions is addressed below. Figure 5.1 also illustrates graphically the disjunction or 

potential conflict between political, program and process outcomes to which McConnell 

noted policymakers and evaluators should be alert (McConnell, 2015, p.223, 225). 

 

Politics 

The manner and speed with which the anti-money laundering writ became ubiquitous 

(section 3.5.3) is a remarkable achievement in the political realm. Notwithstanding 

criticism of the coercive nature of global policy diffusion, the requirement to adopt laws 

irrespective of need (Levi, 2012a, Sharman, 2008, Sharman, 2011) and seeming disregard 

for cost-effectiveness (Sharman, 2011), together suggesting slight movement towards the 

yellow shading of 'resilient success', virtually universal global political consensus with 

state actors and connected networks of legislative, regulatory and enforcement agencies 

leaves the political dimension in the green zone of success.  

 

Process 

Similarly, in the process dimension, although more criticism appears to have 'stuck', 

including controversies about the path to effectiveness (section 5.1), policy diffusion by 

coercion (section 3.5.2) and ongoing tensions extending anti-money laundering policies 

to professionals (section 4.1.2). The process was, however, continuously adjusted with 

new recommendations (FATF, 2012b, FATF, 1990a, FATF, 2003, FATF, 2001) and 

processes (FATF, 2013b, FATF, 2008a, FATF, 2007b, FATF, 2007a, FATF, 2017a) to 

meet evolving needs, so might reasonably be termed resilient success. 

 

Program 

If the underlying anti-money laundering policy goal is to prevent or reduce 

profit-motivated crime, or substantially to curtail laundering, a lack of evidence indicating 

that it has had a significant material impact (as noted above, and detailed in chapter 7) 

suggests the current state of policy effectiveness on the program dimension as less 
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successful. Using as one measure the proportion of criminal funds seized globally, even 

disregarding the costs imposed on millions of legitimate private sector actors (which 

would further adversely affect program success), an interdiction rate well below one 

percent (UNODC, 2011, pp.7, 131) points to failure on the program dimension.  

 

Figure 5.1 Policy success heat map: Anti-money laundering 

 

 

 

McConnell refers to the disjunction of success in the political realm and failure in the 

program dimension as a sometimes “hidden goal of public policy”. Particularly for 

difficult to solve social issues, such as poverty, homelessness, illicit drug use and its 

attendant drugs trafficking, such a result may sometimes involve “[managing] a difficult 

issue down or off the policy agenda, through a ‘placebo’ policy which may be more 

successful in terms of political agenda management because there is the appearance that 

an issue is being addressed, but may do little to actually address complex and ‘wicked’ 

causes and symptoms”. Such policies “[fail] to actually deliver on programme goals 

because of the complexity and intractability of problems with multiple individual, 

institutional and societal causes” (McConnell, 2015, pp.228, 238). 
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McConnell cites Sharman’s Nauru example (Sharman, 2011, pp.53-57), as a country 

forced to adopt anti-money laundering rules “not because they solve the problem of 

criminals abusing financial systems” but because of international pressure that restricts 

access to aid and the global financial system (McConnell, 2015, pp.238). The example 

also demonstrates another feature to which McConnell refers, namely, differing 

perceptions of ‘success’ and ‘failure’. Nauru may be an example of a pointless policy 

initiative incapable of success, because it has a full suite of money laundering controls 

despite having no banks, no financial center and no money laundering risk. On the other 

hand, Nauru had earlier operated an offshore financial centre allegedly funnelling billions 

of dollars of criminal funds before its closure, because of blacklisting and other efforts 

spearheaded by FATF. Anti-money laundering controls thus provide a basis to 

re-establish banking systems free of criminal taint. Whether Nauru represents policy 

failure, or success, may, therefore, be contested. Nonetheless, Sharman’s observation 

retains validity. The tiny states of Palau and Tuvalu also adopted extensive anti-money 

laundering frameworks designed for larger economies, irrespective of local conditions, 

and neither “has ever hosted an offshore financial system” (Sharman, 2011, p.57).  

 

It is important to record that the disjunction in outcomes across policy dimensions 

illustrated in figure 5.1 does not necessarily suggest anti-money laundering is a ‘placebo’ 

policy. This thesis lacks empirical data to explain the disjunction. Moreover, there is 

inevitably also a temporal element, and FATF has implicitly acknowledged a policy 

effectiveness gap in the program dimension by introducing new ‘effectiveness’ criteria 

with an express ‘outcomes’ focus (FATF, 2013b). Success in the other dimensions means 

that there is an extensive and far-reaching anti-money laundering complex. Potentially at 

least, this may prove to be a sufficient platform from which a measure of policy success 

may ultimately also be demonstrated in the program dimension. 

 

This thesis returns to the issue of policy effectiveness in the anti-money laundering realm, 

specifically in relation to the global ‘effectiveness’ methodology, in chapter 6. In the 

meantime, evident mostly in Anglosphere countries (Pollitt, 2015, Kristensen et al., 

2002), another policy effectiveness narrative also offered insights for the research design 

in chapter 2, outlined in the following section.  
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 Policy effectiveness: Outcomes matter 

 

In complementary rather than alternative terms with the program dimension of the 

Marsh/McConnell synthesis, the outcomes scholarship in this section helps reframe 

policy effectiveness from activities- and outputs- towards outcome-oriented results, 

consistent with overarching policy objectives. 

 

5.3.1 New public management: Precursor to ‘outcomes’ 
 

"Widely adopted across Anglo-American systems" (Tiernan, 2012) 'new public 

management' (NPM), which de Vries places in the broad historical context of a twentieth-

century response to post-Keynesian economic neo-liberalism (2010), "almost completely 

dominated" (Dunleavy, 2013) public services development between the 1980s and 

mid-2000s (Bouckaert et al., 2010, Bourgon, 2007, Tiernan, 2012, Denhardt and 

Denhardt, 2006). The use of NPM performance metrics - which “often measure 'outputs' 

rather than 'outcomes', what the organisation does, rather than what, if anything, it 

achieves" (Garland, 1996, p.458, emphasis in original) - heavily influenced public sector 

management (Mayne, 2001). Policing also increasingly became judged by "input and 

output measures of activity" (Orde, 2012), and a burgeoning field of performance-based 

budgeting soon developed (Curristine, 2005, Kristensen et al., 2002, Webber, 2004, Shea, 

2008, Noman, 2008). Program outputs and policy goals were linked with budgets, and a 

"vast performance measurement industry" (Schick, 2003, p.82) was created.  

 

Hood and Peters (2004, p.270), citing Gregory (1995), Sieber (1981) and Frederickson 

(2003), noted a ‘production paradox’. Intensively specifying outputs, with its 

accoutrements of indicators and performance contracts, may produce unintended 

consequences “exactly the opposite of the reported purposes of benchmarking and best 

practice” (Frederickson, 2003, pp27-28). In the UK, police arguably used crime plans for 

‘image work’. “Artificial” objectives allowed police to “prioritise deliverables which can 

be manipulated to serve the interests of ‘public relations’, [promoting a superficial public 

image of policing] over and above ‘community relations’ [learning about community 

needs and adapting police procedures]” (McDaniel, 2017).  

 

Deeply embedded even as it attracted criticism (Tiernan, 2012, p.254), the OECD 

recorded limitations with the ‘pure output approach’ of NPM systems adopted by many 
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countries. Output-orientation can distort attention towards production targets over policy 

goals, diverting attention from “how outputs contribute to outcomes" (OECD, 2002b, 

p.4). In other words, NPM created more complexity but didn't provide the tools to solve 

societal problems (de Vries, 2010, p.3), with reforms described as "efficient but 

insufficient" (Matheson and Kwon, 2003, p.9, Cook, 2004, p.7). Whilst important, 

“efficiency in producing outputs is not the whole of public management. It is essential 

[also] to achieve...larger political and strategic objectives...The next steps...will have to 

address this larger agenda. They will have to move from management issues to policy 

objectives, to fostering outcomes" (Schick, 1996, p.87). 

 

With insights for research design (and for assessing the ‘effectiveness’ framework, in 

chapter 6), the evolution of performance management as a means of "shifting the focus 

from the level of resources to the efficient and effective use of those resources" 

(Productivity Commission, 2015, p.1.4) began adjusting focus from the efficiency 

component towards the effectiveness element, outlined in the following section.  

 

5.3.2 Public sector shifts towards ‘outcomes’ for policy effectiveness 
 

This section briefly outlines a move from efficiency to effectiveness (De Vries and Nemec, 

2013, emphasis added), with effectiveness the extent to which policy objectives are 

achieved (Productivity Commission, 2013, p.6). 

 

The destination of the post-NPM era remains unclear (De Vries and Nemec, 2013, 

Bourgon, 2007, Denhardt and Denhardt, 2006). State actors continue to refine alternatives 

(Pollitt, 2015, Pollitt and Dan, 2013) and give more attention to outcomes (OECD, 2002b, 

p.3), including in the UK (‘joined-up government’), Canada (‘horizontal management’), 

Australia (‘ahead of the game’) and New Zealand (‘managing for outcomes’). Introducing 

an OECD study of post-NPM public administration, de Vries draws on Kuhn's ideas on 

paradigms to conclude that it is premature to suggest a paradigm shift. "Parts of [NPM] 

are still very much alive". With civil servants preferring incremental change, NPM may 

be “in trouble, but it is not really dead" (de Vries, 2010, pp.3, 5).  

 

Others advocate ‘new public governance’ to replace but not completely depart from NPM 

(Osborne et al., 2015), or mark a shift towards co-creation and co-implementation of 

government services (WEF, 2017). Each is broadly consistent with an historical 
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perspective mapping governance evolutions since the birth of the modern nation state, 

suggesting an emerging form with less top-down centralised delivery of public services 

(Micklethwait and Wooldridge, 2014). Whether termed a paradigm shift or incremental 

change, and whether viewed from a medium- or long-term timeframe, new themes are 

emerging, such as those outlined in the OECD's Value for Money in Government series 

(2010). These include a shift from "emphasizing short term goal achievement to stressing 

the need to address long-term effectiveness; from an emphasis on efficiency 

to...effectiveness; from emphasizing outputs to outcomes" (De Vries and Nemec, 2013, 

p.7).  

 

In this context, effectiveness is the extent to which intended outcomes are achieved, while 

efficiency refers to the relationship between inputs and outputs (Chan et al., 2002, p.68, 

Ellis and Mitchell, 2002, p.127, OECD, 2002a, p.10, Schick, 2003).  

 

Figure 5.2 illustrates the shift from inputs to outcomes with each public management 

model. A "key element" of the ‘public administration’ model involves "a focus on 

administering set rules and guidelines" (Tiernan, 2012). "The general theme in NPM 

[was] efficiency, more than effectiveness" (de Vries, 2010, p.5). The next stage is 

characterised by moving from efficiency to effectiveness, and from outputs to outcomes 

(De Vries and Nemec, 2013). 

 

Figure 5.2 Outcomes for policy success: Public administration models 

 

 

These changes continue to have profound implications, continually reshaping principles 

and forging new relationships between government and citizen. Relevant to this research, 

Outcomes
The effects or impact of policies and their outputs

Post-new public management
mid-2000s-

Outputs
Goods or services delivered efficiently

New public management
1980s-early-mid 2000s

Inputs
Administer set rules to use resources to produce outputs

Public administration model
late 1800s - 1970s

Administer 

Efficient 

Effective 
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they influenced thinking about policy effectiveness at the program level, as outlined in 

the following sections, and as applied to anti-money laundering practice in chapter 6. 

 

5.3.3 Program outcomes define policy effectiveness  
 

Broadly speaking, success criteria in government appears to be shifting from a focus on 

outputs, towards evaluating policy outcomes (Bourgon, 2007).  

 

Before application in the anti-money laundering context, it is useful to ground the 

narrative with definitional clarity, whilst recognising that defining and measuring 

outcomes is a “daunting task" (OECD, 2002b, Cook, 2004), and accepting the inevitable 

contrast between seemingly precise definitions and “the messy reality of actual discourse" 

(Mulgan, 2008, p.461). ‘Outcomes’, as the effect, impact and consequences of outputs 

and other factors may be difficult to distinguish (Mulgan, 2008, p.462) so it is easy (and 

commonplace) to conflate these concepts and mislabel as outcome what is properly an 

output. Compounding this risk is a ‘checklist-mentality’ temptation (Cook, 2004), when 

managers in the public sector or state actors and regulated organisations as analogous 

'citizens' in the money laundering context "only deliver those things… specified in the 

formal [assessment criteria]" (Cook, 2004, p.7). If those ‘things’ are outputs mislabelled 

outcomes, the real outcomes (and overarching policy objectives) risk not being achieved. 

 

Commentators have noted divergence between the things measured by anti-money 

laundering systems, such as compliance with mandated structures and the quantum of 

forfeitures saying little about whether such measures lead to desired outcomes (Rider, 

2002c, p.147, Sharman, 2011, p.43). This thesis joins that commentary, with express 

connections to the ‘outcomes’ discourse. An understanding of the differences between 

outputs and outcomes (illustrated in table 5.1, below) is essential.  

 

Outcomes may be the result of a combination of (intended) outputs and external 

(unintended or uncontrollable) influences. A classic criminology example involves the 

much-documented success claimed for innovative crime reduction strategies in New York 

in the early 1990s (Kim and Mauborgne, 2003). Controversially (Ford, 2016, Roeder et 

al., 2015, Zimring, 2006, Rosenfeld, 2004, Blumstein and Wallman, 2006, François et al., 

2014, Joyce, 2004), scholars claimed factors unrelated to policy interventions 

(‘externalities’) significantly contributed to the fall in crime rates, including legalised 
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abortion and lead paint (Reyes, 2007, Donohue and Levitt, 2001, Levitt and Dubner, 

2006). In the present context, this research found that the (non-anti-money laundering) 

regulatory activities of the law society, an external influence, was arguably more effective 

than the primary anti-money laundering mechanism intended to detect and deter 

laundering through legal professionals, detailed in chapter 8. 

 

These examples underline that a clear view of what constitutes outcomes, and causality, 

is critical. For example, crime prevention effectiveness is often measured by crime rates 

(Bayley and Nixon, 2010, Sherman, 2013). Crime rates, however, are arguably better 

described as output measures, or perhaps intermediate outcomes (Pol, 2016e, Pol, 2016d). 

In any event, "measures of outcomes alone do not provide information about causality - 

that the program inputs caused the outcome" (Productivity Commission, 2013, p.7).  

 

Table 5.1 Outcomes for policy success: Inputs to outcomes  
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Distinguishing between outcomes is also meaningful, outlined in table 5.2, below, as the 

effects or consequences of interventions achieve observable results at relevant milestones. 

The literature demonstrates many descriptors, with some seemingly interchangeable, and 

variable use at different stages of program design, implementation and evaluation. In 

evaluation, for example, ‘program logic’ might be preferred over the ‘results-chain’ 

terminology of figure 5.3, and ‘impacts’ differentiated from ‘outcomes’ (Zanatta, 2014). 

The descriptors selected are not immutable or definitive. Others might suffice, and in 

different circumstances may be preferable (Funnell and Rogers, 2011, Sharma and Petosa, 

2014). The definitions and descriptors in tables 5.1-5.2 are distilled and refined from 

multiple sources (Cook, 2004, OECD, 2002b, Mulgan, 2008, Productivity Commission, 

2015, Productivity Commission, 2013, Kristensen et al., 2002, Mayne, 2004, Bourgon, 

2007, Garland, 1996, Mayne, 2001, Paz-Ybarnegaray and Douthwaite, 2017, Funnell and 

Rogers, 2011). The hypothetical examples are mine. 

 

Table 5.2 Outcomes for policy success: Distinguishing between outcomes 
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Relationships between elements of the model may be illustrated graphically in a 

'results-chain' construct, in figure 5.3.  

 

Figure 5.3 Outcome-oriented results-chain 

 

There is nothing special in the ‘results-chain’ terminology. In other circumstances, causal 

chain, impact pathway, outcomes hierarchy, performance framework, intervention logic, 

reasoning map, logic model or other terms for similar concepts may suffice (outlined in 

Funnell and Rogers, 2011, ch. 2). In the context of not simply assuming or asserting 

effectiveness, and accepting that well-implemented programs should continuously 

demonstrate and test effectiveness (Bickman, 2013, p.3), the essence is a causal sequence 

at “the heart of setting outcome expectations” (Mayne, 2004, p.36). Whether focused on 

policy design, implementation or evaluation, the concepts of the causal sequence have 

wide application, evidenced by the following section, specifically in a regulatory context. 

 

 Regulatory effectiveness 

 

This section concludes the chapter briefly outlining regulatory impact assessments as an 

institutionalised attempt to improve regulatory outcomes in the NPM environment from 

which much of the outcomes literature emerged. It offers an exemplar application of 

effectiveness and outcomes principles in a regulatory context. 
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5.4.1 Regulatory impact assessments: From efficiency to effectiveness? 
 

Regulatory impact assessments and the systematic appraisal of costs, benefits and social 

and economic impacts of regulatory options has become so widespread as to be almost 

universally adopted in advanced economies (Adelle and Weiland, 2012, Radaelli, 2004, 

De Francesco, 2012), and increasingly in developing nations (Adelle et al., 2016, Radaelli 

and Francesco, 2010).  

 

With its ‘outcomes’ leadership in the NPM context (OECD, 2002b), the OECD also charts 

moves from ‘cutting red tape’ towards ‘better governance’ associated with improving 

regulatory quality (OECD, 2002d, p.3, OECD, 1997, p.8, Dunlop et al., 2012, p.24). 

Situated within the ‘better regulation’ strand of the NPM context (Radaelli, 2010, p.171, 

Radaelli and Meuwese, 2009, pp.639-640), regulatory impact assessments help inform 

decision-making processes with empirical knowledge (Radaelli, 2004, p.723). Dunlop et 

al also suggest additional elements beyond the ‘instrumental’ use of evidence-based 

policymaking and better understanding costs, benefits and causation; namely, ‘political’ 

(control the bureaucracy or advance political agendas), ‘communicative’ (influence 

regulatory conversations) and ‘perfunctory’ (2012).  

 

From the outset, regulatory impact assessments were associated with notions of 

efficiency, characterised by cost savings and cost-benefit analysis (Radaelli, 2010, p.169, 

OECD, 2002d, p.44, OECD, 1997, pp.5, 9, Renda, 2006, p.22, Adelle and Weiland, 2012, 

p.26). The OECD proclaimed that “the era is past” when government officials could 

impose regulations without regard to cost. “High-quality regulation is increasingly seen 

as that which produces the desired results as cost-effectively as possible” (OECD, 2002d, 

p.44). The ‘fundamental goal’ was economic efficiency (Dunlop, 2011, p.949), yet the 

inherent assumption at the core of seemingly objective impact and cost-benefit analyses 

(that a rational actor model adequately explains human behaviour) is questionable 

(Amadae, 2003). Likewise, the assumption that governments would not bypass regulatory 

impact processes when politically expedient (Taylor et al., 2016). 

 

Moreover, the quest for efficiency in the face of complex problems resulted in studies 

questioning whether regulatory impact assessments improve regulatory outcomes 

(reviewed in Harrison, 2009, pp.42-43). Harrison observed that a high compliance rate, 

with regulators’ ‘best practice’ tracking the use of regulatory impact assessments and 
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agencies conducting them according to established rules, “tells us little about the quality 

of the regulatory outcomes” (2009, p.44, emphasis added). In New Zealand, at a rate of 

25-30 per year and cost of about $2 million annually, over 180 ‘gateway reviews’ of 

projects valued at $45 billion have been conducted since 2008 (OAG, 2016, p.3). Such 

reviews are believed beneficial, and “likely to have resulted in cost savings”, but their 

“effectiveness… has not been measured”. They provide assurance on output measures 

that projects “have been thoroughly and independently reviewed” but provide no 

assurance of outcome measures, such as whether a project “is on track to achieve its 

intended result”. The government is apparently aware of this limitation, and Treasury is 

reportedly preparing a new “benefits realisation review consistent with its new focus on 

benefits delivery from projects” (OAG, 2016, pp.29, 35).  

 

It remains to be seen whether the new regime will focus on outcomes from a traditional 

orthodox rational choice theory or contemporary realistic-actor assumptions. The former 

remains dominant, while the latter may be more accurate. Regulatory controls bounded 

by rational choice assumptions epitomise the “triumph of hope over experience - that is, 

repeated introductions of the same reform recipe in spite of recurrent disappointments, 

perhaps because of the role played by consultants in retaining and relaunching such ideas” 

(Hood and Peters, 2004, p.274). Similarly, the persistence of rational choice assumptions 

that interventions ‘should’ lead to intended policy outcomes - and inherent faith in the 

unexamined ‘black box’ between inputs and outcomes (Stame, 2004) - result in 

incremental extensions of existing policy recipes despite repeated evidence of failure.  

 

Moreover, ‘unpacking the black box’ between inputs and outcomes (Astbury and Leeuw, 

2010) reveals causal change mechanisms that may help explain policy effectiveness. In 

the context of social policy interventions with behavioural change a key objective (such 

as transforming professionals from unwitting enablers of criminal transactions into more 

effective sentinels), behaviours are clearly primary change mechanisms. A better 

understanding of what motivates the (collective) individual citizen targets of regulatory 

intervention offers insights for adjustments to help programs achieve their intended 

objectives (Schneider and Ingram, 1990, Sunstein, 2014a, Thaler and Sunstein, 2008, 

Ariely, 2009, Kahneman and Tversky, 1979, Kahneman, 2011, Kahneman et al., 1982, 

Sunstein, 2014b, Simon, 1955). Behavioural change mechanisms and feedback loops 

between policy actions oriented towards achieving intended policy outcomes are 

illustrated in figure 5.4. External influences are not, however, solely associated with 
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outcomes, as implied in the diagram. External influences may also affect other parts of 

the model. This is not reflected in the diagram because it seeks to convey the main 

difference between outputs (mostly controllable), and outcomes, which are less directly 

controllable, largely because of the influence of external influences. 

 

Figure 5.4 Behaviourally-informed outcome-oriented results-chain 

 

Having emerged from infancy and weathered adolescence (Radaelli and Francesco, 2010, 

p.295, McGarity, 1991, p.303), regulatory impact assessments may “evolve into more 

complex activities of regulatory management” (Radaelli and Francesco, 2010, p.295). If 

the prospect of better regulatory processes is to be more than ‘wishful thinking’ (Harrison, 

2009, p.46), a likely candidate involves the systematic involvement of behavioural 

insights. This requires a more user-centric design that rescales policy interventions from 

abstract social concepts to the (collective) decision-making mechanisms of individuals 

(Schneider and Ingram, 1990, Olejniczak and Śliwowski, 2015). A detailed framework is 

beyond the scope of this thesis, but researchers have suggested steps to help link 

behavioural change mechanisms between the inputs and activities of policy interventions 

and intended outcomes (Olejniczak and Śliwowski, 2015, p.82, Pawson, 2013a, p.128, 

Purnhagen and Feindt, 2015), to help improve policy effectiveness unhindered by the 

strictures of rational choice theory.  

 

As an early critic of impact assessments under the first round of ‘better regulation’ 

advocacy framed the question, it has less to do with the ‘best practice’ rhetoric claimed 

for impact assessments and cost-benefit analysis, than whether any new approach will 

actually yield better results (Wiener, 2006, p.448). Wiener argued for… 
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…enlarging the scope of impact assessment and benefit-cost analysis… moving 

beyond a narrow focus on cutting administrative costs or simplification for their 

own sake, toward criteria that address benefits as well as costs; centralizing expert 

oversight so that impact assessments actually influence decisions, both to say ‘no’ 

to bad ideas and ‘yes’ to good ideas; and undertaking ex-post evaluation of 

policies for adaptive policy revision and for improvement of ex-ante assessment 

methods. These reforms would help Better Regulation achieve its true objective: 

better, not just less or more [regulation] (2006, p.449). 

 

For the future of regulatory impact assessments and evaluation generally, change seems 

afoot. Extending traditional methods, researchers developed rapid-evaluation processes 

with near-real-time feedback mechanisms to assess whether, why and how interventions 

are working (or not), and to learn what parts of the program “are working and have the 

potential… to make a real difference” (Paz-Ybarnegaray and Douthwaite, 2017, p.276).  

 

In a departure from evaluative techniques requiring a counterfactual, such as control 

groups to establish causality, new techniques apply a ‘generative’ approach to causality 

in much the same way that detectives, doctors, lawyers and mechanics observe patterns 

to understand how interventions are working (or not), and adjust interventions along 

validated causal pathways (Paz-Ybarnegaray and Douthwaite, 2017, Mohr, 1999). Paz-

Ybarnegaray & Douthwaite’s ‘outcome evidencing’ methodology draws from ‘outcome 

harvesting’ (Wilson-Grau and Britt, 2012), and contributes to a body of complex-system 

program intervention evaluation scholarship (Pawson, 2013b, Stame, 2004, Stame, 2014, 

Pawson and Tilley, 1997, Scriven, 2008, Mayne, 2001, Mayne, 2012, Mayne, 2011, 

Mayne, 2008, Britt and Patsalides, 2016, Burge, 2015, Nieminen and Hyytinen, 2015).  

 

Notwithstanding pessimistic prognostications about political pressures of special interest 

groups, populist reactions to immediate issues, and bureaucratic objectives encouraging 

regulatory excess (Harrison, 2009, p.43) - in the anti-money laundering discourse, 

memorably termed ‘compulsive excessive regulatory disorder’ (van Duyne, 2009) - some 

policymakers have begun to advance new agendas for regulatory impact assessments. The 

language of the European Commission’s new ‘better regulation’ strategy (European 

Commission, 2015a, European Commission, 2016) departs from its earlier framework 

(European Commission, 2005, European Commission, 2010, European Commission, 

2007a, European Commission, 2007b) which incorporated classical cost-benefit analysis 
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(Purnhagen and Feindt, 2015). Announcing a ‘new start’ (European Commission, 2015b) 

the Commission expressed its intention to refocus on “better rules for better results”, with 

“more effective” evidence-based measures that “actually deliver” on policy goals 

(European Commission, 2015a, pp.3-4, emphasis added).  

 

The Commission also proposes ongoing, systematic assessment over the full regulatory 

lifecycle, to ensure “that the policy solution is the best and least burdensome way to reach 

those objectives” and to be “honest about how well solutions are working.” Not limited 

to impact assessments at the outset of proposed regulations, the new approach also ‘looks 

back’ at existing policies to reassess “what has worked and what has not” (European 

Commission, 2015a, pp.6, 8, 9, emphasis added).  

 

In broad thematic terms, the new approach suggests a significant shift from outputs- to 

outcomes-orientation, and from cost-effectiveness to program and policy effectiveness. 

In contrast to the European direction, an outcome-oriented approach is not readily evident 

in New Zealand’s regulatory impact statement of the ‘phase two’ extension of money 

laundering controls to professionals. It mostly reflects a traditional cost-benefit exercise. 

Compliance costs and readily identifiable benefits are assessed, but others are excluded 

as “challenging to quantify” (MoJ, 2017b, pp.2, 6, 61), even as the report itself records 

data from which some might have been quantified. An impact assessment of anti-money 

laundering policies from a modern outcome-orientation perspective would likely have 

identified a disconnect betweenpolicy intention and results, and might feasibly have 

identified new pathways to policy effectiveness. 

 

The following section offers an example of an early attempt by UK authorities to migrate 

from output- to outcome-oriented regulation.  

 

5.4.2 Regulatory effectiveness framework: Early exemplar (UK) 
 

A review of the United Kingdom’s regulatory system offers practical insights for 

connecting the policy effectiveness and outcomes literature and practice with anti-money 

laundering regulatory discourse and policy objectives. 

 

Building on an earlier review recommending that regulators themselves undertake a risk 

assessment to direct regulatory resources for “maximum impact on outcomes” (Hampton, 
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2005, p.4), in which Hampton had described a regulatory system “focused on process 

rather than on outcomes” (2005, p.20), a ‘key characteristic’ Macrory identified as 

essential for effectiveness is that regulators “should measure outcomes not just outputs” 

(2006, p.10).  

 

Much like the NPM focus shifting from the efficient use of public resources producing 

outputs to their effective use (Productivity Commission, 2015, p.1.4), and towards “larger 

political and strategic objectives” (Schick, 1996, p.87), although Hampton also addressed 

issues of efficiency, he did so within an overarching framework of strategies to deliver “a 

more outcome-oriented approach to regulation” (2005, p.20). This was extended by 

Macrory, who found that… 

 

…most regulators, when reporting on enforcement activity or compliance, focus on the 

outputs of this activity, for example, the number of prosecutions or the number of 

Statutory Notices… issued. This information is important, but there is very little evidence 

on what the actual result, or outcomes, of these enforcement actions are (Macrory, 2006, 

p.90). 

 

In the regulatory environment, Macrory outlined systems where restrictive sanction 

selection processes produced poor outcomes. Examples included fines that failed to 

remove the benefit of non-compliance, absorbed as a cost of business with little 

behavioural impact. Arbitrary fixed penalties for non-compliance sometimes had little 

effect on policy objectives. Perverse incentives encouraged one form of penalty over 

another, reflecting staff appraisal criteria or regulators benefiting from administrative 

sanctions. Macrory concluded that contemporary sanctioning regimes should recognise 

that “standard” sanctions “may not always achieve the best regulatory outcomes” (2006, 

p.57). Alternatives in appropriate cases might lead to behavioural change and better 

regulatory outcomes (Macrory, 2006, p.38). Likewise, reliance on financial sanctions 

alone assumes the harm caused by non-compliance is financial. Often, it is not. “Harm 

might also include physical, psychological or environmental damage, and financial 

sanctions alone may not always result in the best outcomes” (Macrory, 2006, p.59). 

 

Macrory recommended that regulators “measure and communicate their regulatory 

outcomes and objectives in addition to the outputs” (2006, p.90). He accepted that 

defining appropriate outcome measures is “challenging”, but “measuring outcomes will 
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enable regulators and the public to know what impact… enforcement actions are having, 

whether [it has] improved compliance or remedied the harm caused by regulatory non-

compliance, and whether there needs to be any modification… between different types of 

enforcement actions to get better results” (2006, p.32). He concluded that… 

 

…appropriate outcome measures will vary in different areas of regulatory activity, but 

are essentially concerned with the expected consequences and goals of the regulator’s 

enforcement activity rather than an account of the amount and type of enforcement 

activity it undertakes (2006, p.90). 

 

Likewise for anti-money laundering policies, “information on outputs by themselves is 

fairly meaningless, since they say little about the real impact” (Macrory, 2013, p.260) of 

the policy initiative or compliance regime. Responsible regulatory and enforcement 

agencies “must escape their narrow focus and perverse metrics” (Sparrow, 2016, p.ii), 

such as measures of the number of arrests and value of forfeitures (Sharman, 2011, p.43, 

Rider, 2002c, p.147). It may be time, as Macrory, Sparrow, McConnell/Marsh, the OECD 

and others suggest, to look beyond easy-to-measure outputs, and to develop measurable, 

achievable outcome measures with causative links enabling policy effectiveness.  

 

 Conclusion 

 

This chapter engaged with discussion at the intersection of the policy 

effectiveness/outcomes and anti-money laundering strands of scholarship and practice, 

focused on systematically thinking about how policies achieve objectives. Absent 

compelling justification for a unique effectiveness discourse, convergence between these 

streams offers more benefits than their functional divergence. This chapter largely 

completes the foundational framework for new findings. The global methodology for 

assessing anti-money laundering effectiveness adopts an ‘outcomes’ methodology, so 

chapters 6-7 first engage with that narrative, offering new findings in the form of original 

analysis. The thesis then concludes in chapters 8-10 with new empirical findings on the 

nature and extent of professionals’ involvement in real estate transactions with criminal 

proceeds, and on the effectiveness of policies to detect and deter such transactions. 
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6 The FATF effectiveness framework 
 

The global strategy has been to build...a wider epistemic community of 

money-laundering compliance based on peer review…It may not have worked in 

eliminating money-laundering, but it has worked as a strategy for globalizing an 

extremely expensive new regulatory order (Braithwaite and Drahos, 2000, p.106). 

 

Possibly responsive to such criticism, and a strand of literature questioning the 

effectiveness of money laundering controls based on adherence to standards not proven 

to be effective at combatting money laundering or profit-motivated crime (Reuter and 

Truman, 2004, p.9, Levi, 2002, Naylor, 2002a, Ferwerda, 2009, Harvey, 2008, Levi and 

Maguire, 2004, Levi, 2012a, Levi and Reuter, 2006, Sharman, 2011, Rider, 2002a, Rider, 

2002b, Rider, 2002c, van Duyne, 2011, van Duyne, 2003, Levi and Reuter, 2009), the 

Financial Action Task Force (FATF) introduced a new methodology to evaluate the 

‘effectiveness’ of anti-money laundering systems (FATF, 2013b). It later presented 

‘universal procedures’ to ensure that evaluations, whether conducted by itself or other 

authorised agencies, assess effectiveness consistently (FATF, 2017a).  

 

However, there remains surprisingly little discussion at the intersection of the anti-money 

laundering and policy effectiveness scholarship and practice (Halliday et al., 2014, 

McConnell, 2015). This chapter uses the ‘outcomes’ lens of the previous chapter to 

constructively critique the new methodology. It finds that it does not yet fully reflect an 

outcome-oriented effectiveness framework as it purports. Misapplication of outcome 

labels to outputs and activities, a lack of connection between them, and arguably 

meaningless ‘outcome’ measures, miss an opportunity for robust evaluation of the impact 

and effect of anti-money laundering policies.  

 

These findings mirror Lindsay Tanner’s blunt assessment, then-Australia's Minister for 

Finance and Deregulation, of an initial attempt to introduce outcomes-orientation across 

the administration of government. The new framework “was intended to shift the focus… 

from inputs (programs, expenses and recipients) to outputs and outcomes i.e. actual 

results. While this is worthy in theory, it has not worked" (Tanner, 2008, p.4).  
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This chapter contends that the initial version of the anti-money laundering ‘effectiveness’ 

methodology fails for similar reasons. It nonetheless concludes positively. Recognition 

by the global standard-setter that effectiveness matters, FATF’s tradition of adjusting 

standards as circumstances change, and the ubiquity of its network and persuasive power, 

suggest grounds for optimism. If the new framework misses the mark, that it exists at all 

puts the prospect of policy effectiveness in closer reach than other areas with less insight 

into the impact and effect of policy interventions. 

 

 Introduction 

 

Until recently, there was little opportunity to examine the new anti-money laundering 

‘effectiveness’ framework in practice. FATF published only two evaluations under the 

new methodology in 2014, and nine in 2015. However, with a recent flurry, 32 have now 

been published.5  

 

There has not been a full independent review, but an ‘evaluation of evaluations’ in a 

related area found a dearth of rigorous analysis and comprehensive failure to evaluate 

effectiveness. Analysis of 49 evaluations found that despite millions of dollars spent on 

anti-human trafficking interventions, and policy success claims, evaluations mostly 

focused on processes and outputs rather than outcomes, and none met rigorous scientific 

standards (Davy, 2016). Davy argues that without meaningful effectiveness insights, 

policies essentially based on assumptions about what works may be ineffective or 

counterproductive.  

 

This thesis does not similarly review all of the anti-money laundering ‘effectiveness’ 

evaluations, but there is also a dearth of scholarship assessing whether the new framework 

itself is sufficiently robust to evaluate effectiveness as it purports. This chapter begins 

addressing that gap by constructively critiquing the new global methodology, drawing 

from the outcomes discourse and selected evaluations, notably Australia and Canada. 

 

                                                           
5 At 15 May 2017, Armenia, Australia, Austria, Bangladesh, Belgium, Bhutan, Canada, Costa Rica, Cuba, 
Ethiopia, Fiji, Guatemala, Honduras, Hungary, Isle of Man, Italy, Jamaica, Malaysia, Norway, Samoa, 
Serbia, Singapore, Spain, Sri Lanka, Sweden, Switzerland, Trinidad & Tobago, Tunisia, Uganda, United 
States, Vanuatu and Zimbabwe. 
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  ‘Outcomes’ apparent acme of effectiveness 

 

“Fundamentally” different from its assessment of technical compliance (FATF, 2013b, 

pp.4, 14), the new methodology appears on its face the acme of policy effectiveness. Not 

whether rules are made, or complied with, but whether they work.  

 

Formerly assessed against output measures of compliance with FATF recommendations, 

the evaluation process now also assesses whether anti-money laundering systems “are 

working, and the extent to which the country is achieving the defined set of outcomes" 

(FATF, 2013d, p.3, emphasis added).  

 

Much of the new framework, and its definition of effectiveness ("the extent to which the 

defined outcomes are achieved" (FATF, 2013b, p.14)), is consistent with the literature in 

chapter 5. Likewise, statements in FATF guidelines. For example, “an effective [anti-

money laundering] system normally requires certain structural elements to be in place" 

(FATF, 2013b, p.6, emphasis added for 'normally'). This allows for functional 

equivalence, where assessors accept the demonstrated achievement of intended outcomes 

notwithstanding missing technical elements. Consistent with the results-chain construct 

of figure 5.4, outcomes may be the result of the policy intervention (evidenced by 

compliance with FATF recommendations) and external factors.  

 

FATF’s guidelines accept also that the “level of effectiveness [may be] higher or lower 

than might be expected on the basis of the country’s level of technical compliance" 

(FATF, 2013b, p.6) and that measures not fully meeting such requirements, such as codes 

of conduct and non-binding rules, “may nevertheless help contribute to effectiveness” 

(FATF, 2013b, p.8). If it works, substance over form is recognised. This appears to 

address a key criticism of the anti-money laundering regime, that in designing policies, 

laws and procedures to disrupt crime “it is necessary to look rather more at substance, 

and place rather less emphasis on form” (Rider, 2002c, p.157). “The main focus” says 

FATF “is now on effectiveness” (2017d). FATF’s hierarchy of outcomes (FATF, 2013b, 

p.14) also appears consistent with the results-chain concept in the literature and practice. 

Eleven ‘immediate outcomes’ lead to three ‘intermediate outcomes’ and towards the 

ultimate ‘high-level objective’, in figure 6.1. 
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Figure 6.1 FATF effectiveness framework 

 
Source: Methodology for assessing technical compliance with the FATF recommendations and the 

effectiveness of AML/CFT systems, p15 © FATF/OECD, 2013. All rights reserved. Used with permission. 

 

The intention is clear. For policy effectiveness, outcomes matter. Its implementation, 

however, may not meet FATF’s intention, as detailed below. 

 

 First clues: Effectiveness framework not as it seems? 

 

As noted above, FATF’s ‘effectiveness’ definition accords with the literature. Likewise, 

its contextualisation for anti-money laundering. “The effectiveness component will assess 

whether the [anti-money laundering] systems are working, and the extent to which the 

country is achieving the defined set of outcomes” (FATF, 2013d, p.3). At issue, then, is 
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whether the defined outcomes supporting effectiveness evaluations also meets the 

literature and practice (and, if not, whether it matters, and why). Specific metrics are 

addressed below, but FATF’s description of how it sees them operating suggests that the 

new framework might not match the literature as first appears: 

 

The assessments of both technical compliance and effectiveness will present an 

integrated analysis of the extent to which the country is compliant with the FATF 

Standards and how successful it is in maintaining a strong AML/CFT system, as 

required by the FATF Recommendations (FATF, 2013b, p.4, emphasis added); 

 

Assessing effectiveness is intended to: (a) improve the FATF’s focus on 

outcomes; (b) identify the extent to which the national [anti-money laundering] 

system is achieving the objectives of the FATF standards… (FATF, 2013b, p.14, 

emphasis added); and 

 

Assessing effectiveness… requires a judgement as to whether or to what extent 

defined outcomes are being achieved, i.e. whether the key objectives of an [anti-

money laundering] system, in line with the FATF Standards, are being effectively 

met in practice (FATF, 2013b, p.14, emphasis added). 

 

FATF notes that its new methodology “reflects the requirements set out in the… 

recommendations...but does not amend or override them” (FATF, 2013b, p.4, emphasis 

added). Countries are also entitled to implement the “recognised international standards” 

of FATF recommendations consistent with domestic legislative systems, provided, FATF 

pointedly adds, that its recommendations “are complied with” (FATF, 2013b, p.11).  

 

The lingering primacy of technical compliance with FATF standards suggests incongruity 

with outcomes literature and practice, as if FATF recognises the need for a new approach 

but cannot quite let go of the comfort of old methods, or functionally separate them from 

the new. From the promise of a “fundamentally” different approach, with effectiveness 

assessments the “main” component and “main” focus (FATF, 2017d), linking 

‘effectiveness’ to technical compliance with FATF standards risks not new (independent 

and complementary) criteria, but a different way of assessing the same output measures. 

The intention to advance beyond the strictures of FATF recommendations may be 
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genuine, but potentially not realised if ‘effectiveness’ assessments cleave back to the 

standards of technical compliance.  

 

That risk was heralded by Halliday, Levi and Reuter, observing that the task of identifying 

ultimate outcomes and evidence to support effectiveness judgments “may be so daunting 

that it leads the FATF back to what we call program implementation measures. That is, 

processes will become proxies for outcome measures” (2014, p.17). For reasons 

explained below, the predicted risk appears realised. 

 

 Compliance primacy prevails? 

 

Despite its ‘outcomes’ terminology, this section suggests that the new framework 

inadvertently extends the ‘checklist-mentality’ (Cook, 2004, Shaw, 2012) of FATF’s 

output-oriented technical compliance component into its effectiveness counterpart. 

 

6.4.1 Effectiveness definitions missing 
 

The claimed "full set of definitions" in the glossary remains focused on FATF’s 

40 recommendations (FATF, 2013b, pp.7, 146-160). The core definitional basis of an 

extensive body of ‘outcomes’ literature and experience seems curiously absent. Without 

meaningful guidance to evaluate effectiveness based on outcomes, assessors must guess 

what it means, and may revert to the familiar practices of output-oriented compliance. 

 

6.4.2 ‘Outcomes’ as index to technical compliance outputs 
 

Moreover, claimed connections between the new effectiveness framework and FATF 

recommendations appear too pervasive. Table 6.1 illustrates links from each of the 

'immediate outcomes' to the FATF recommendations (derived from FATF, 2013b, pp.90-

117). Common influences between components of technical compliance and 

effectiveness are unsurprising. Both are focused on a common objective. However, 

reversing their direction (in table 6.2) reveals that all 40 ‘technical compliance’ (output) 

measures track to the 11 ‘outcome’ measures. The effectiveness framework may not be 

quite so novel if, in effect, it represents an abbreviated index to the 40 recommendations. 
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Table 6.1 FATF ‘immediate outcomes’ linked to recommendations 

 

 
Table 6.2 FATF recommendations linked to ‘immediate outcomes’ 

 

 

6.4.3 Assessors encouraged to assess ‘outcomes’ with output measures 
 

The ‘effectiveness’ framework was introduced because the output measures of FATF 

recommendations bear little connection with policy outcomes, yet the evaluation process 
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itself seemingly extends the primacy of output measures. The template for FATF mutual 

evaluations, an extract from which appears as figure 6.2, shows that assessors are 

encouraged to evaluate effectiveness measures with specified technical compliance 

metrics of FATF recommendations. In the following example, ‘immediate outcome 1’ 

(IO1) is assessed together with recommendations 1, 2 and 33. 

 

Figure 6.2 Mutual evaluation template: Index (extract) 

 
Source: Methodology for assessing technical compliance with the FATF recommendations and the 

effectiveness of AML/CFT systems, p121. © FATF/OECD, 2013. All rights reserved. Used with permission. 

 

Of 32 evaluations to date, all (11) publicly released on the FATF website between 

December 2014 and December 20156, and one released in 2016 (Trinidad and Tobago), 

used the template format of figure 6.2. Absent that exception, and two others noted 

below, the (18) subsequent evaluations7 released since January 2016 follow a slightly 

different yet functionally equivalent format. No longer openly listed in the index, the 

posited connections between the ‘effectiveness’ and technical compliance measures 

continue to be expressed in the text of those evaluations. Likewise, albeit less clearly, for 

Tunisia’s evaluation (World Bank and MENAFATF, 2016, p.20), although Jamaica’s 

(CFATF, 2017) did not directly reference FATF recommendations in assessing IO1. 

 

6.4.4 Same evidence used to assess outcomes and outputs 
 

The same evidence is used to assess the 40 recommendations and 11 ‘immediate 

outcomes’. For example, in Australia’s evaluation, IO3 was rated ‘moderately’ effective 

in large part due to factors related to the assessment of recommendation 28. The same 

evidence resulted in a non-compliant rating for that recommendation and a lowly 

‘moderate’ rating for IO3, assessed together (FATF and APG, 2015, pp.94, 173).  

 

Evidence relevant for assessing ‘immediate outcomes’ may be relevant to evaluating 

FATF recommendations, and vice versa. However, overtly grouping them together and 

                                                           
6 Australia, Belgium, Costa Rica, Cuba, Ethiopia, Malaysia, Norway, Samoa, Spain, Sri Lanka, Vanuatu. 
7 Armenia, Austria, Bangladesh, Bhutan, Canada, Fiji, Guatemala, Honduras, Hungary, Isle of Man, Italy, 
Serbia, Singapore, Sweden, Switzerland, Uganda, United States of America, Zimbabwe. 
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systematically using the same evidence to assess ostensibly different criteria suggests the 

new framework does not seek to assess effectiveness commensurate with the outcomes 

literature but instead shoehorns the 40 recommendations into an abbreviated functionally 

equivalent list of eleven. Using identical evidence to assess outcomes under a purported 

effectiveness framework as for 'tick-the-box’ technical compliance adds little new 

evaluative capability beyond another 11 boxes to tick. 

 

 When ‘outcomes’ are not outcomes 

 

This section goes to the core of the issue addressed in this chapter. It suggests that the 

‘immediate outcomes’ - often ambiguous, unrealisable, and lacking measurability to the 

point of being essentially meaningless - are mostly activity or output measures, with little 

connection to outcomes as they purport.  

 

As outlined in the previous chapter, properly defining outcomes is a daunting task 

(OECD, 2002b, Cook, 2004). It is especially hard to distinguish between outputs and 

outcomes (Mulgan, 2008). The labels themselves may be unimportant, but failure to 

discriminate between their concepts produces an incomplete perception of what 

interventions do (or are capable of), diverts attention from important towards more easily 

measured factors, and contributes to incorrect assumptions and poor judgments about 

what is (or is not) effective (Funnell and Rogers, 2011).  

 

For reasons addressed below, none of FATF’s 11 'immediate outcomes' in figure 6.3 are 

'outcomes' in the sense generally understood as the effects or impact of policy initiatives 

(Cook, 2004, OECD, 2002b, Mulgan, 2008, Productivity Commission, 2015, 

Productivity Commission, 2013, Kristensen et al., 2002, Mayne, 2004, Bourgon, 2007, 

Garland, 1996).  
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Figure 6.3 FATF ‘immediate outcomes’ 

 
Source: An effective system to combat money laundering and terrorist financing, from www.fatf-

gafi.org/publications/mutualevaluations/documents/effectiveness.html, last accessed 2 April 2017, 

© FATF/OECD. All rights reserved. Used with permission. 

 

6.5.1 Unrealisable objectives are not outcomes 
 

‘Immediate outcomes’ 10 and 11 (IO10 and IO11) and the first part of IO5 are lofty goals 

incapable of achievement. For terrorists to be prevented from raising, moving or using 

funds is a laudable aspiration, but unrealistic. Likewise, for shell companies and other 

opaque corporate vehicles to be prevented from misuse. It is impossible to assess whether 

or to what extent such goals are reached. Unrealistic objectives are inappropriate metrics 

in any outcome-oriented logic model.  
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6.5.2 Processes and activities are not outcomes 
 

The remaining ‘immediate outcomes’ and the second part of IO5 are focused on activities 

rather than the impact and effect (i.e. outcomes) of policy initiatives. For money 

laundering risks to be understood by officials (IO1) and for international cooperation to 

deliver appropriate information (IO2) describe processes and activities. Likewise, for 

supervisors to supervise (IO3) and financial and non-financial institutions to apply 

anti-money laundering measures (IO4). For beneficial ownership information to be 

available (IO5) to authorities, and for them to use financial information (IO6), describe 

processes and activities. In the results-chain construct, these are not output measures, let 

alone outcomes as they purport. They focus on process, not the impact, effects or 

consequences of policy endeavours.  

 

Several ‘outcome’ measures carry the qualifier that information supplied should be 

appropriate, or that certain activities should be undertaken appropriately. Absent a 

meaningful, observable and measurable way of assessing appropriateness, however, the 

qualifier fails to raise them above mere activity and process measures. 

 

‘Immediate outcomes’ 7-9 suffer similar problems. They also describe processes and 

activities, such as to investigate and to prosecute money launderers and terrorist financiers 

(IO7 and IO9 respectively). IO8 best illustrates an additional issue. If all proceeds and 

instrumentalities of crime were confiscated, IO8 might constitute an outcome measure. 

The main reason it does not is the same as IO10 and IO11. To confiscate all criminal 

proceeds is a lofty goal, incapable of objective, verifiable measurement or achievement.  

 

The opposite of lofty goals, IO7 and IO9 are ineffective outcome measures because they 

are easily attainable. Ironically, IO8 fails in this category too. Its drafting is ambiguous, 

so might be interpreted as confiscating all proceeds of crime (thus failing as an outcome 

measure as described above), or requiring the confiscation of any criminal proceeds, and 

failing like IO7 and IO9. They require only that money laundering and terrorist financing 

offences are investigated and prosecuted, and that (some) criminal proceeds are 

confiscated. These activities may lead to measurable metrics such as the number of such 

investigations and prosecutions, as noted below, but tell us little about the effect or impact 

of such activities.  
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6.5.3 Outputs are not outcomes either 
 

It might be countered that, whatever terminological faults afflict FATF’s ‘immediate 

outcomes’, assessors in practice make nuanced evaluations based on expert assessment, 

yet this may reinforce rather than ameliorate the problems described above. 

 

FATF evaluators make assessments based on the extent and scope of factors such as the 

scale of money laundering investigations and prosecutions in the context of evaluating 

IO7. Of 96 money laundering ‘cases’ reported to Jamaican authorities in a selected period, 

25 led to charges and “only three” convictions. Domestic authorities focus mostly on 

predicate offences, and Jamaica received a ‘low’ rating (CFATF, 2017, pp.47, 53). Spain, 

in contrast, conducts many such prosecutions. Assessors detailed hundreds of 

convictions, including 14 lawyers, and Spain achieved a ‘substantial’ effectiveness rating 

(FATF, 2014d, pp.51-58). It is understandable that assessors in practice may use higher-

order output measures to assess ‘immediate outcomes’ which, as described above, might 

properly be mere process or activity indicators. Implicitly recognised by FATF assessors, 

activity measures offer little meaningful indication of effectiveness. Output metrics at 

least help infuse ‘immediate outcomes’ with greater meaning. It does not, however, 

transform output measures into outcomes, as the effect or impact of money laundering 

interventions, illustrated in a practical context in the following section. 

 

6.5.4 The Australian example: Outputs obscure underlying outcomes  
 

Evaluators observed that Australia’s “main policy objective” is “to disrupt and deter 

predicate crime, including, if necessary, through [money laundering] investigations”. Its 

focus is on “predicate offences,… proceeds of crime, and disruption of criminal activity 

rather than the pursuit of convictions for [money laundering] offences” (FATF and APG, 

2015, pp.8, 14, emphasis added). Assessors therefore invited Australia to pursue more 

money laundering investigations and convictions, in order “to achieve a substantial or 

even high level of effectiveness” (FATF and APG, 2015, pp. 7-8, 15, emphasis added).  

 

Australia should, of course, evidence the results of its crime prevention efforts, but to 

connect outcomes with effectiveness using an output measure (the number of money 

laundering prosecutions) is misplaced. More money laundering prosecutions might, or 

might not, help reduce predicate crime as Australia seeks. Increasing prosecution 
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numbers produces metrics readily presented to evaluators. It is a potential output indicator 

towards effectiveness, but not an outcome measure of policy effectiveness.  

 

With relatively few money laundering investigations, Australia was awarded only a 

‘moderate’ rating for IO7 as the assessed ‘effectiveness’ of its investigation and 

prosecution of money laundering offences. Box number seven, labelled an ‘outcome’, 

was ticked, with a ‘moderate’ rating attached. But, how effective was Australia’s main 

policy objective? What was the real outcome, as the effect or impact of its efforts to detect 

and deter serious crime? It is hard to tell. As addressed in section 6.6 below, FATF’s 

assessors were not allowed to ask. And if they had, there is no framework to assess 

effectiveness on the scale of outcomes, such as the impact or effect on crime. 

 

That is because the ‘immediate outcomes’ are mostly activity measures, offering little 

insight to anti-money laundering policy impact or effectiveness. Assessors in practice add 

a veneer of output measures, yet their efforts to breathe life into the ‘immediate outcomes’ 

shell is insufficient to transform them into the outcome measures they purport.  

 

It might be argued that anti-money laundering measures properly focus on money 

laundering, not crime. This issue is addressed in section 6.7.3. In the meantime, a simple 

solution might advocate that FATF’s ‘intermediate outcomes’ become the first level of 

outcome measures, reflecting the effect or impact of ‘immediate outcomes’ themselves 

refashioned more accurately as activity or output measures appearing earlier in the 

results-chain. It is suggested below, however, that the ‘intermediate outcomes’ are 

afflicted with the same issues as the ‘immediate outcomes’. 

 

6.5.5 Logic model not saved by ‘intermediate outcomes’ 
 

The hierarchy of outcomes seemingly consistent with results-chain concepts, with 11 

‘immediate outcomes’ leading to three ‘intermediate outcomes’ and a ‘high-level 

objective’, has an obvious logic structure, but not the outcomes model it purports.  

 

As the 11 ‘immediate outcomes’ seemingly represent an abbreviated index to the 

40 recommendations, the ‘intermediate outcomes’ appear to do likewise, further 

compressing 11 output measures into three. While commonalities and shared features 

may be expected between immediate and intermediate outcomes, FATF’s effectiveness 
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framework is structured differently to the logic models of the outcomes scholarship and 

practice. Rather than objectively verifiable, measurable effects and impacts of policy 

interventions leading to ‘immediate outcomes’, and those, in turn, leading towards 

objectively verifiable, measurable longer-term effects and impacts as ‘intermediate 

outcomes’, the first ‘intermediate outcome’ appears to summarise the first two 

‘immediate outcomes’. Likewise, IO3-IO5 and IO6-IO11 summarise the second and third 

‘intermediate outcomes’ respectively. The ‘intermediate outcomes’ in figure 6.4 thus 

exhibit the form but not the function of a typical results-chain logic model. 

 

Figure 6.4 FATF ‘intermediate outcomes’ 

 
Source: An effective system to combat money laundering and terrorist financing, from www.fatf-

gafi.org/publications/mutualevaluations/documents/effectiveness.html, last accessed 2 April 2017, 

© FATF/OECD. All rights reserved. Used with permission. 

 

As an abbreviated ‘mash-up’ of the ‘immediate outcomes’ with which each is associated, 

the 'intermediate outcomes' inevitably suffer the same fate as their constituent parts. The 

first section of the second 'intermediate outcome' is arguably the ultimate objective of 

anti-money laundering policy: preventing money laundering and terrorist funding. As 

currently worded, however, it is an easily attainable goal met by interdicting any criminal 

proceeds, rendering it a meaningless indicator of the effect of policy interventions.  

 

A tempting policy implication might suggest starting the second 'intermediate outcome' 

with “All”, but, rather than transform into something approaching an outcome measure 

in the true sense, it would render it merely aspirational, incapable of measurement, and 

bereft of meaning. Outcome measures require "a much greater level of specificity than 

the very general objective" (Mulgan, 2008, p.462) thus created. "Loose outcome 

descriptions" (Tanner, 2008, p.4) defined in aspirational terms without a clear and specific 



162 
 

statement of their impact and effect (ANAO, 2001, ANAO, 2007, Mackay, 2011) are "so 

broad and general as to be virtually meaningless" (Tanner, 2008). FATF’s ‘high-level 

objective’, however, may be different, as outlined below. 

 

6.5.6 ‘High-level objective’ meets the outcome-oriented point, maybe 
 

FATF’s 'high-level objective' in figure 6.5 (FATF, 2017b), expressed as the primary 

policy objective and ‘ultimate goal’ of detecting and preventing abuse of the financial 

system (FATF, 2014a, p.15), is harder to dismiss as a purported outcome measure than 

the so-called ‘immediate’ and ‘intermediate’ outcomes. 

 

Figure 6.5 FATF high-level objective 

 

 

 

 

It would be simplistic to assert that the 'high-level objective' fails because there is no 

results-chain construct demonstrating causal relationships between the high-level 

objective and preceding outputs and intermediate outcomes (Mayne, 2001, Mayne, 2004, 

Schick, 2002, Productivity Commission, 2013). It is feasible to construct a valid 

replacement model, so the high-level objective should be assessed on its merits. 

 

Removing arguably unnecessary verbiage of “the broader economy” and redundant text 

from “thereby” leaves the core objective, to “protect” financial systems from “the threats 

of money laundering”. Even aside from scholarship questioning the validity of the 

assertion (as below), what does it mean ‘to protect the financial system from the threats 

of money laundering’? Absent evaluative capacity to know when it has been met, or partly 

achieved, it lacks essential characteristics of an outcome measure capable of gauging 

success (or failure) of policy initiatives. For immediate and intermediate outcomes, where 

it is often difficult to develop observable measures, this is critical, to avoid unrealistic and 

meaningless ‘lofty goal’ objectives. For the ultimate policy objective, while ‘mere’ lofty 

goals remain insufficient, some aspirational elements may be inevitable. Without a 

workable logic model, as outlined above, it may not be possible to assess definitively, but 

FATF’s ‘high-level objective’ thus feasibly remains a valid outcome indicator. 

 

Financial systems and the broader economy are protected from the threats of money 
laundering and the financing of terrorism and proliferation, thereby strengthening financial 

sector integrity and contributing to safety and security. 
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Whether the goal of protecting financial systems from the perceived threat of money 

laundering should be the highest policy objective, however, generates a different debate. 

As noted in chapter 5, scholars have questioned the premise that money laundering 

threatens the integrity of the international financial system (Alldridge, 2016, Naylor, 

2002b, Van Duyne et al., 2005, Tsingou, 2010, Harvey, 2008, Harvey, 2009, Alldridge, 

2003, Verhage, 2009, Harvey and Lau, 2009, Schneider, 2004a, p.115). In the present 

context, the expressed high-level objective arguably misses the mark. Higher-order 

objectives, such as detecting and preventing serious crime and terrorism (Fisher, 2014) 

may be more appropriate. Without the unintended consequences of possible 

inconsistencies between national effectiveness measures and FATF effectiveness ratings, 

crime-prevention goals might better align with common criminal justice strategies, and 

potentially offer a more powerful unifying self-synchronisation enabler for coordinated 

action (Hayne et al., 2013) by independent state and private actors. 

 

Moreover, such higher-order goals are already recognised by FATF (for example, 

"without a usable profit, the criminal activity will not continue" (FATF, 2012a)), as by 

the World Bank (Schott, 2006, p.II-7), the United Nations (UNODC, 2011, p.131) and 

scholars (Reuter and Truman, 2004, p.9, Levi, 2002, Naylor, 2002a, Ferwerda, 2009, 

Harvey, 2008, Halliday et al., 2014, Fisher, 2014, Levi and Maguire, 2004, Levi, 2012a, 

Unger et al., 2014, Alldridge, 2016, Levi and Reuter, 2006), yet FATF’s current 

effectiveness framework misses an opportunity to return to the primary goal expressed 

by the international community at FATF's inception (G7, 1989, paras 52-53, UN, 1988, 

UN, 1986, p.64), as expressed in section 3.6. If there is any prospect of revisiting FATF’s 

effectiveness framework, higher-order objectives consistent with member states’ needs 

might also usefully be reviewed.  

 

6.5.7 'Outcomes-thinking' has not replaced output-oriented measures  
 

FATF regards its effectiveness framework “fundamentally” different to its assessment of 

technical compliance (FATF, 2013b, pp.4, 14), but this section suggests that its intention 

has not yet translated into its design or implementation. Applying ratings to 

11 ‘immediate outcomes’ in much the same way as for the 40 FATF recommendations 

risks extending an existing output-oriented rating system with another set of output 

scores, mislabelled outcomes. 

 



164 
 

The “curse of knowledge” (Heath and Heath, 2010, pp.19-20) posits that it is hard to act 

differently in the face of experience. In the present context, outcome-oriented thinking is 

not an extension of output-orientation. Outputs do not lead to outcomes in the same way 

that inputs and activities result in outputs. It is a fundamentally different concept.  

 

The outcomes discourse often refers to the effects or consequences from program 

activities or outputs (Kristensen et al., 2002, p.10, OECD, 2002a, p.9, Kibblewhite and 

Ussher, 2002, p.108, Noman, 2008, p.3). With the ‘curse’ of pre-existing knowledge, this 

might be read as if outcomes flow from the earlier chain of inputs, activities and outputs. 

They do not. At least, not in the same way as the preceding part of the results-chain. 

Without clear guidance for assessors to understand the underlying intent of sometimes 

loose terminology, the risk is that output-oriented thinking, with direct links between 

inputs, activities and outputs, will be applied to outcome-oriented frameworks. As Mayne 

pithily observed, "outcomes are not like outputs" (2004, p.35). There is no equivalent 

single, direct link to outcomes at the next stage of the results-chain in figure 5.4.  

 

A related risk is that national authorities may prefer to deliver to FATF assessors data 

over which they have control, in the same way that managers in 'new public management' 

environments prefer to be measured against metrics they control (Garland, 1996). The 

reasoning is that it would be ‘fairer’ to judge their jurisdictions on matters they can readily 

influence, such as the number of money laundering prosecutions, rather than factors with 

multiple contributory influences, such as measures associated with reduced crime.  

 

Using output measures ostensibly to assess outcomes misses the point, but is a feature 

common to the initial introduction of such systems. A senior official in one of the 

countries evaluated under the new framework described a continuing “tick-the-box 

mentality and the focus on outputs while underplaying outcomes” (Anon, 2016a). To the 

extent that such ‘output-oriented’ thinking continues, it is not surprising that the initial 

version of FATF’s ‘effectiveness’ framework assesses 11 ‘outcome’ measures in a way 

that inadvertently maintains and extends traditional output-oriented processes. As states 

experienced with their national administrations, it can be difficult to adapt to (genuinely) 

outcome-oriented thinking. 
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 Systemic disconnect: Links administratively severed 

 

As noted above, although at first glance seemingly consistent with the results-chain logic 

model of figure 5.4, the FATF effectiveness framework in figure 6.1 arguably fails to 

meet recognised requirements of a functional outcomes model. This section explores 

another area of apparent disconnect, the severing of supposed causal links between parts 

of the model, further constraining the capacity to evaluate policy effectiveness. 

 

Assessors may consider higher-order objectives when summarising overall effectiveness 

but are required to assess only the 11 'immediate outcomes' (FATF, 2013b, pp.14-15, 

FATF, 2017b). If the three ‘intermediate outcomes’ largely summarise the 11 ‘immediate 

outcomes’ (themselves in effect an index to FATF’s 40 recommendations), it would 

indeed serve little purpose to reassess a pastiche of factors individually considered. 

However, if the ‘intermediate outcomes’ operate as part of a typical hierarchy of 

outcomes as it purports (FATF, 2013b, p.14), instructing assessors largely to disregard 

them is inconsistent with outcome-oriented logic models (Moore, 2013). If higher-order 

objectives represent the system's ultimate goals, meeting them is an important indicator 

of policy effectiveness. 

 

The uncomfortable conclusion is that there seems neither strategy to achieve higher-order 

goals, nor evaluative capacity to assess a path to policy success. The first 32 evaluations 

under the new framework generated more data than before, but more performance 

indicators, more reporting, and more paperwork do not necessarily evidence policy 

success. Evaluative capacity to assess the contribution of those indicators to policy 

outcomes is also required (Mayne, 2001). Of an earlier attempt to introduce an outcome-

oriented effectiveness environment at state actor level, it was observed that… 

 

…the new framework resulted in new bureaucratic requirements...to produce and 

report a large volume of performance information. Thus, overall the 

new…requirements increased rather than reduced the reporting burden. It can be 

argued that these reforms...threw out the baby but kept the bathwater (Mackay, 

2011, p.24).  
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Emphasis on the ‘busyness’ of reporting activity and output measures masquerading as 

outcomes leaves little room for evaluative focus on results and causality as the primary 

determinants of policy effectiveness (ANAO, 2007, Mackay, 2011). The absence of 

capacity to evaluate higher-order objectives (even assuming their validity) suggests a 

hope-based strategy that intended results might be achieved by a happy confluence of 

random events. 

 

 FATF’s new clothes: What money laundering 
prosecutions reveal 

 

This section uses FATF’s evaluations of Australia and Canada to illustrate why output 

metrics are poor indicators of anti-money laundering effectiveness. It suggests that 

unintended consequences of the new effectiveness framework risk distracting 

governments from crime prevention objectives. 

 

6.7.1 Australia revisited: Output measures disconnected from 
outcomes 

 

FATF evaluators say it “should be relatively easy” for Australia’s anti-money laundering 

regime to achieve a ‘high’ rating on the ‘effectiveness’ criteria of IO7 (FATF and APG, 

2015, pp.15, 60). Prosecutors have resolved ‘double-charging’ challenges that limited 

their ability to sustain money laundering charges alongside those for predicate offences 

(FATF and APG, 2015, p.57). It may now be easier to add such charges when appropriate. 

Responding to exhortations to increase the number of money laundering prosecutions 

may help meet expectations of upgrading Australia’s lowly ‘moderate’ rating.  

 

A hypothetical example, however, illustrates practical differences between output and 

outcome measures, and why it matters for policy effectiveness. Say that Australia 

currently detects and prosecutes five percent of all profit-motivated crime, only some of 

which attracts concurrent money laundering charges. The following year, police detect 

the same proportion of profit-motivated crime, and charge all offenders with money 

laundering offences. Australia’s FATF effectiveness rating would presumably increase, 

as evaluators anticipate, perhaps to the highest ranking. 
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Now consider an alternative. Crime detection initiatives associated with Australia’s main 

policy objective, “to disrupt and deter predicate crime” (FATF and APG, 2015, pp.8, 55), 

allow authorities to interdict ten percent of all serious crime but, with prosecutors 

overwhelmed, no concurrent money laundering charges are laid. Fewer money laundering 

offences (none) than the current (low) measures bemoaned by evaluators would dash 

FATF’s optimistic expectations, and Australia’s effectiveness rating on this count might 

fall to the lowest rating. Detecting and prosecuting twice as much serious crime might 

result in failure on this ‘outcome’ dimension of ‘effectiveness’. 

 

The reality, of course, is more nuanced. There is latitude for ‘outside-the-box’ evaluation, 

and Australian authorities would promote their doubling of predicate crime detection as 

influencing results. Moreover, the scope and extent of money laundering investigations 

typically would advance crime detection and prevention capability as IO7 suggests. 

Following the money trails in money laundering investigations may reveal undetected 

predicate crimes, and prosecuting ‘criminalised’ (Procunier, 2013) and wilfully blind 

professionals may deter others unwittingly enabling criminal enterprises. The scope and 

scale of such prosecutions therefore remains a valid output indicator, but not an outcome 

measure of effectiveness, at least in relation to policy objectives to detect and deter 

profit-motivated crime. The number of money laundering prosecutions might, or might 

not, have a material effect or impact on Australia’s “main policy objective,… to disrupt 

and deter predicate crime” (FATF and APG, 2015, pp.8, 55). Likewise, on lower-order 

objectives to cut the capacity to launder criminal proceeds. The assessment of such 

outcomes requires evaluative capacity to assess their impact.  

 

Similar issues appear in other evaluations. Canada offers an illustrative example, outlined 

in the following section. 

 

6.7.2 Canada: Better outcomes risk effectiveness ratings drop? 
 

Canada’s reported shift in enforcement focus tackling drugs trafficking networks appears 

to reflect a move away from output metrics, towards outcomes. If FATF’s effectiveness 

framework is an outcome-oriented system as it purports, Canada’s re-orientation should 

be complementary. Counter-intuitively, however, re-orienting for outcomes might 

adversely affect future FATF effectiveness evaluations ostensibly based on outcomes.  
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FATF records that Canada’s “main law enforcement policy objective” is to “prevent, 

detect and disrupt crimes, including [money laundering], but in practice, most of the 

attention is focused on securing evidence in relation to the predicate offense”. FATF 

evaluators highlighted “insufficient efforts” to pursue money laundering charges. These 

observations adversely affected Canada’s ‘effectiveness’ ratings, including its poor 

‘moderate’ rating for IO8 (FATF and APG, 2016a, pp. 5, 40, 47-48, 52, 54, 56-57, 59). 

 

Canada’s ‘dismantle’ policing strategy (involving long-running investigations to arrest 

the leaders of crime groups) is reportedly moving towards a ‘disruption’ strategy, to 

increase the difficulty and cost of conducting criminal enterprises (Desroches, 2016). 

Less resource-intensive and faster-moving, the new approach seeks to disrupt more 

criminal networks. The strategy includes seizing cash and assets. Money laundering 

prosecutions may therefore increase, but with crime disruption difficult to quantify, 

traditional metrics such as the number of high-level arrests, the quantum of drugs and 

asset seizures, and the number of money laundering prosecutions, might conceivably fall.  

 

Like the Australian hypothetical, if Canadian authorities successfully disrupt more crime, 

the number of money laundering prosecutions may be a poor indicator even of 

lower-order objectives to curtail the capacity to launder, let alone higher-order crime 

prevention outcomes. As noted above, investigating, prosecuting and confiscating 

(so-called ‘outcomes’ at the core of IO7 and IO8) are measures of activity, not outcomes. 

Assessors in practice overlay more advanced metrics, yet prosecution numbers record 

only the number of prosecutions (an output measure), not their impact and effect on 

laundering criminal proceeds or crime prevention.  

 

FATF’s capacity to evaluate for such outcomes is conspicuous by its absence. If Canada’s 

new strategies improve crime detection and prevention effectiveness by disrupting more 

criminal activity, without necessarily increasing the number of money laundering 

prosecutions, its FATF effectiveness ratings might fall. An unintended consequence of an 

‘effectiveness’ framework that fails to define or evaluate outcomes as it purports, such a 

result would not be Canada’s intention, or FATF’s.  
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6.7.3 Whither FATF’s new clothes? 
 

Before concluding, this section returns to the rejoinder in section 6.5.4, that anti-money 

laundering measures properly focus only on money laundering, and states are free to 

advance any further crime prevention measures they wish. But, what is the point of the 

complexity and expense of a vast global anti-money laundering complex if it operates 

within a self-constrained vision myopically delimited by money laundering alone? If 

simple output measures such as the number of money laundering prosecutions matter 

more than outcome measures reflecting the effect and impact of crime and terrorism 

prevention initiatives, the global anti-money laundering ‘effectiveness’ framework, and 

FATF, arguably serves little purpose.  

 

FATF does, of course, intend that its effectiveness framework help advance better 

outcomes. If its “main focus” (FATF, 2017d) is now on effectiveness, FATF’s 

methodology should focus on outcomes that matter. Money laundering prosecutions may 

be a valid output measure and crime disruption tool, but is not itself a policy goal. 

Australian, Canadian and other authorities know this, evidenced by their primary crime 

and terrorism prevention policy objectives. To meet the needs of member states, with 

measures better connected to detecting, deterring and preventing serious crime and 

terrorism, it might be time for the anti-money laundering community to consider 

re-examining the ruler against which it measures effectiveness. 

 

 Conclusion, and grounds for optimism 

 

Constructively critiquing FATF’s ‘effectiveness’ framework, this chapter found that it 

does not yet fully reflect an outcome-oriented model as it purports. Greater dialogue 

between the anti-money laundering, policy effectiveness and outcomes literature and 

practice may help improve the design, implementation and success of an effectiveness 

framework intended to advance better outcomes.  

 

These findings are not critical of FATF or countries seeking to meet its strictures. On the 

contrary, this argument is presented with respect, even admiration, for the intent of the 

new global ‘effectiveness’ framework. The frank acknowledgement that prompted its 

development, that effectiveness was missing, and important, is a positive step. If the 
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current model fails to meet its intention, the intent is clear. It is not sufficient to establish 

rules, or for countries to implement them, or to demonstrate that such rules meet a defined 

set of standards. The rules also need to work.  

 

If the arguably manifold failures of FATF’s initial ‘effectiveness’ framework suggests an 

uncomfortable truth, that it currently offers as little insight into the effectiveness of 

anti-money laundering measures as Davy assessed for anti-human trafficking initiatives 

(2016), in the former realm at least the express recognition that effectiveness matters 

suggest grounds for optimism. FATF also has a long history of adjusting standards as 

circumstances change and new information emerges. If it accepts that some principles 

and practices underpinning the global anti-money laundering effectiveness framework 

might be improved, that tradition might reasonably be expected to continue. 

 

Building on the theoretical foundations of chapters 3-5, the original analysis in this 

chapter joined a nascent conversation linking policy effectiveness and outcomes 

scholarship with anti-money laundering practice. Having argued that the first iteration of 

the new global effectiveness framework is not the outcomes methodology it purports, 

following a brief comparative review, chapter 7 suggests an underused interim measure 

towards effectiveness.  

 

Chapters 8-10 then conclude the thesis with findings of new empirical evidence, 

conclusions, policy implications and a future research agenda. 
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7 Comparative review, and revisiting a ‘new’ 
effectiveness measure 

 

This thesis is framed in policy effectiveness and outcomes. The previous chapter 

constructively critiqued the global anti-money laundering effectiveness methodology in 

that context. This chapter narrows towards professional facilitators, and concentrates on 

jurisdictions where policy effectiveness differences might be found; between countries 

that apply anti-money laundering obligations over some, none, or all professions.  

 

If such interventions have any material impact, differences should be evident between 

jurisdictions that impose comprehensive obligations on banks, but different policy 

settings for the professions. This chapter examines that proposition in jurisdictions that 

apply diverse controls, from meeting international norms (United Kingdom), partly doing 

so (New Zealand), doing so for some professions but not others (Canada), and not yet 

extending such obligations to the professions (Australia). For each jurisdiction, and 

globally, it finds considerable challenges demonstrating any material differences in the 

effectiveness of anti-money laundering policies generally, let alone any discernible 

variances in relation to policy interventions related to the professions.  

 

Unable to prove (or disprove) its hypothesis, and having argued that the new global 

‘effectiveness’ framework is not an outcomes methodology as it purports, this chapter 

finds value in an underused measure to help assess policy effectiveness. Interdiction rates 

(the proportion of criminal funds seized or forfeited) might serve as a proxy indicator of 

the ‘success rate’ (UNODC, 2011, p.131) of globally ubiquitous anti-money laundering 

policies enabling the identification and disruption of profit-motivated crime. It finds that 

the success rate is low. The amount of criminal proceeds interdicted is little more than a 

rounding error in the accounts of profit-motivated criminal enterprises.  

 

 Introduction 
 

In relation to the perceived risks posed by professional facilitators (FATF, 2008a, FATF, 

2008b, FATF, 2008c, FATF, 2013c), Financial Action Task Force (FATF) evaluators 

consider the failure fully to extend money laundering controls to these ‘high risk’ 

professions (FATF and APG, 2015, pp. 6, 9, 11, 12, 91, 103) is in “direct contrast” to 
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their threat assessment (FATF and APG, 2015, p.85). They assert that such failure 

represents a “deficiency” (FATF, 2016e, pp. 39, 238) and “significant loophole” (FATF 

and APG, 2016a, pp. 35, 87) with direct bearing on effectiveness (FATF and APG, 2016a, 

p.8, FATF and APG, 2015, pp.7, 13, 91). New Zealand’s policy development process 

closely follows this dominant narrative. Extending more extensive anti-money laundering 

obligations over the professions, policymakers assert uncritically that “closing the 

existing loopholes” to meet FATF recommendations “forms the basis of an effective 

[anti-money laundering] regime” (MoJ, 2017b, pp.8, 14, 76). In the absence of verifiable, 

evidence-based support for such assertions, it is hypothesised that, if those assertions are 

correct, jurisdictions with such controls might be expected to exhibit indicators of policy 

success. Likewise, countries with full, partial or no such controls over facilitator 

professions should evidence policy effectiveness along a spectrum between success and 

failure. This chapter seeks to identify (but fails to find) such differences. 

 

Of estimates: A cautionary note 

This chapter uses many estimates of the scope and extent of criminal activity, including 

‘official’ ones from law enforcement and regulatory agencies. The least plausible are 

avoided, but even the best estimates suffer from methodological gaps and flaws. This 

partly reflects the hidden nature of crime, inherently difficult adequately to quantify. It 

serves also as a reminder that “mythical numbers” may be used as “problem amplifiers” 

by officials seeking more powers and resources (Levi, 2015a, p.392). All such figures 

should thus be considered, at best, broad indicators of a general order of magnitude. 

 

 Australia 

 

Australia has “a mature and sophisticated” anti-money laundering regime (FATF and 

APG, 2015, p.31), but perceived vulnerabilities regarding its professional services  and 

real estate markets call its effectiveness into question (FATF and APG, 2015, pp.13, 91). 

 

Quantum 

There is no current approximation of criminal proceeds (FATF and APG, 2015, p.30). In 

2004 it was estimated at A$3.8 billion, with $651 million laundered into real estate 

(Stamp and Walker, 2007). A “conservative” estimate based on 2009 material reckoned 

organised crime at 1.5 percent of gross domestic product (FATF and APG, 2015, p.30). 
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The Australian Crime Commission considers money laundering “costs the Australian 

economy approximately $10 billion per annum” (ACC, 2014b, p.7). The annual cost of 

serious and organised crime, including social costs, was estimated at A$21 billion, plus 

another A$15 billion in prevention and response costs (ACC, 2015a). The annual 

estimated income from organised crime in Asia and the Pacific is US$90 billion, 

according to a United Nations study (UNODC, 2013). 

 

Money laundering criminalisation and criminal asset recovery 

State, territory and Commonwealth legislation prohibits dealing with criminal proceeds, 

whether knowingly, recklessly or negligently. It also enables restraint and forfeiture, with 

conviction-based and civil asset recovery and profit forfeiture provisions (Trinca and 

Ciolek, 2016, pp.7, 8, AUSTRAC, 2011, p.8, FATF and APG, 2015, pp.131-133, Walters 

et al., 2011, p.9). Although money laundering offences are “usually” associated with other 

serious charges it is “not necessary to prove the existence of a separate [predicate] 

offence” (Trinca and Ciolek, 2016, p.8). Criminal prosecutions are conducted in federal 

courts (enforced by the Australian Federal Police), or in state and territory courts, 

enforced by the relevant state or territory police (Trinca and Ciolek, 2016, p.8).  

 

Anti-money laundering obligations 

Anti-money laundering obligations to conduct due diligence and report suspicious 

transactions apply to a list of ‘designated services’, largely focused on types of financial 

transaction by ‘designated service providers’, mostly financial institutions (Trinca and 

Ciolek, 2016, pp. 7, 9). Professionals are not generally subject to money laundering 

controls, except for obligations to report cash transactions above $10,000 or if they 

provide ‘designated services’ (AUSTRAC, 2015a, p.6, AUSTRAC, 2011, p.7, Australia, 

2016, p.29). Anti-money laundering rules are regulated by the Australian Transaction 

Reports and Analysis Centre (AUSTRAC) as an administrative regulator, without law 

enforcement or prosecution powers (Walters et al., 2011, p.10). 

 

Money laundering vulnerabilities: Real estate and professional facilitators 

Australia’s national threat assessment records that local and overseas crime groups buy 

property and other high-value goods as a “common” laundering technique (AUSTRAC, 

2011, p.25, FATF and APG, 2015, p.33). It is an “established” method that authorities 

“expect to continue” (AUSTRAC, 2015b, p.4, Australia, 2016, p.32). FATF regards 

Australia at “significant risk” of illicit funds invested into its property sector, particularly 
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from corrupt overseas officials and crime groups that consider Australia an attractive 

place to hold criminal funds. “Large amounts” are believed to be laundered from China 

into Australian real estate (FATF and APG, 2015, pp.7, 8, 12, 30, 41, 65, 83).  

 

Authorities observe that local and overseas organised crime groups increasingly use 

professionals as a “major channel” for money laundering, “less visible” than the banking 

sector (AUSTRAC, 2011, pp.10, 28-30, Australia, 2016, p.32, ACC, 2013b). Criminals 

exploit professionals to “enhance their ability to operate” (AUSTRAC, 2011, p.10), 

“conceal proceeds of crime”, obscure asset ownership, “avoid detection and confiscation 

of assets [and] hinder law enforcement investigations”. They “provide a veneer of 

respectability to criminal activity” and allow them to “operate within the gaps” of 

domestic and international regulatory regimes (AUSTRAC, 2015a, p.5, AUSTRAC, 

2015b, p.6, AUSTRAC, 2011, pp.28-30, ACC, 2015b, p.8). In 2004, it was reckoned that 

seven percent ($191 million) of an estimated $2.8 billion laundered in Australia was spent 

directly on professional services (Stamp and Walker, 2007). Australia’s more recent 

(“partial”) estimate is that enablers, including those providing services facilitating money 

laundering, charge approximately $500 million a year (ACC, 2015a, pp.9, 15). The 

breakdown of fees by groups and professions, however, remains classified, and the 

methodology and assumptions are unknown.  

 

Cases 

An accountant and solicitor were used to launder drugs money, including the purchase of 

a $700,000 house, financed by a mortgage. In two months, 16 cash deposits (over 

$320,000) were paid to the solicitor to repay the mortgage (AUSTRAC, 2017b). A 

member of a group accused of a $US30m US mortgage fraud deposited more than $6 

million into Australian bank accounts. Some was then paid to a real estate agent. A 

Melbourne-based Asian crime gang laundered crime proceeds through casinos and real 

estate. Using an accountant to operate a false invoice tax evasion scheme, a businessman 

spent $400,000 of his share on home renovations and mortgage payments (AUSTRAC, 

2014a, pp.21, 34, 47). Sam Koim, the head of Papua New Guinea’s anti-corruption 

agency, offers examples of corrupt politicians buying multi-million dollar properties with 

impunity in Australia (Koim, 2012). Lawyers were covertly filmed, seemingly explaining 

how to avoid detection (Palmer, 2015, McKenzie et al., 2015). A relative lack of 

convictions has been explained as state and federal enforcement agencies regarding the 

other responsible for investigations (FATF and APG, 2015, p.57), or lack of political will 
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(Sharman, 2017). For claimed ‘enforcement gaps’, and the accountants, lawyers and real 

estate agents he says are “commonly used to launder funds”, Mr Koim has stronger words. 

“Our people are suffering and dying because of corruption. This is no theoretical process. 

When money that is supposed to build hospitals, or buy medical equipment is used to buy 

real estate in Cairns or Brisbane, people die. And, quite frankly, those who turn a blind 

eye to this are as guilty as the offenders” (Koim, 2012, pp.5, 6). 

 

Professions’ self-perception 

Except for lawyers’ opposition, a government report records that most industry 

stakeholders, including accountants, back the inclusion of professionals in the country’s 

anti-money laundering regime. (Real estate agents did not participate in the review, but 

during earlier consultations were mostly concerned about compliance costs on small 

businesses (Australia, 2016, pp.30, 33)). Nonetheless, FATF evaluators observed a “poor 

understanding” by professionals of their money laundering vulnerabilities. “Most” were 

unaware of their high-risk status in the national risk assessment, and those that were 

“disagreed with its conclusions, citing a lack of clear evidence”. “Nearly all” claimed 

their risks were low because they undertook few cash transactions, suggesting a 

misunderstanding of money laundering through their professions. They asserted that 

professional standards “sufficiently protect the sector from abuse by criminals”, while 

asserting no ‘gatekeeper’ role because “they felt this is the responsibility of the financial 

sector, on the basis that most funds are expected to flow through the financial system” 

(FATF and APG, 2015, pp.86, 88). Professionals were, however, unable to demonstrate 

any effective contribution by existing professional standards in mitigating money 

laundering risks, or evidence of declining to act for clients suspected of money 

laundering, and in the absence of coercive obligations did not voluntarily report 

suspicions (FATF and APG, 2015, p.88). 

 

Effectiveness 

Australia’s failure to impose money laundering controls on professionals has attracted 

strong criticism (Australia, 2016, FATF and APG, 2015). In an assessment of its 

anti-money laundering regime at least three ‘effectiveness’ ratings were adversely 

affected because “high-risk” (FATF and APG, 2015, p.9) professions were not subject to 

anti-money laundering obligations. Specifically, ‘immediate outcomes’ 1 (FATF and 

APG, 2015, pp.12, 41, 44), 3 (FATF and APG, 2015, pp.12, 102), and 4 (FATF and APG, 

2015, pp.12, 86, 87, 91), illustrated in figure 7.1. 
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Figure 7.1 FATF effectiveness evaluation (outcomes): Australia 

 

 

FATF evaluators said that “limited measures” only had been implemented to improve 

money laundering controls associated with real estate. Professionals were “almost 

universally” accepted as a “major” risk but, in “direct contrast” to the official assessment, 

evaluators observed that “authorities have not addressed that risk” (FATF and APG, 2015, 

pp.41, 85). With professionals exempt from money laundering controls, officials 

recognise that they represent a “key problem” in tackling serious crime. Professionals 

“continue to perform an important role in the organised crime business model”, enabling 

criminals to invest in real estate, “exploit business structures”, and design and implement 

a wide range of transactions with proceeds of crime (ACC, 2015b, p.83). 

 

It is frequently asserted that for property transactions conducted through the banking 

system there is no need for professionals to ‘duplicate’ banks’ money laundering checks 

(Deloitte, 2010, pp.7, 107, Wagg, 2016, McVeagh Fleming, 2016, Law Council of 

Australia, 2014, p.4). Some regulators appear to have accepted this view. In the United 

States, the head of the Financial Crimes Enforcement Network (FinCEN) said that most 

real estate purchases involve mortgages issued by banks subject to money laundering 

controls, so “our current regulatory structure [mostly] captures this activity” (Shaskey 

Calvery, 2015, p.6). In Australia, even as AUSTRAC observed that “criminals are likely 

to continue to use real estate to launder illicit funds”, it noted that property transactions 
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“most commonly go through a financial institution”, and “intersect with the regulated 

sector (banks and other financial institutions)” (AUSTRAC, 2015b, pp.6, 13). Even as 

AUSTRAC believes that crime groups are “likely to continue” to use lawyers to launder 

criminal proceeds, it claims that Australia’s anti-money laundering regime “captures” 

many such transactions because banks are covered, even if lawyers and real estate agents 

remain exempt (AUSTRAC, 2015a, pp.5, 6, 15).  

 

The optimistic assertions of professional groups and some regulators are “not shared” by 

European banks (Deloitte, 2010, p.107). UK authorities accept that banks processing 

money transfers see only part of the transaction, and it is “especially difficult” for them 

to fully assess all customers and all transactions, including those enabled by professionals 

(Home Office and HM Treasury, 2015, pp.32-36). These observations are mirrored in the 

empirical evidence in this thesis, in chapters 8-9.  

 

In any event, Australian officials note that, in the absence of money laundering controls, 

it may not be apparent to professionals when criminals misuse their services. They are 

not required “to ‘look behind’ a transaction”, so “may never know the true identity of 

their clients or whether there is something unusual”. This is believed to have direct 

bearing on effectiveness because it impedes the ability to investigate serious offences. 

They recommended including professional groups in money laundering controls  

(Australia, 2016, pp.33, 42). 

 

Criminal proceeds interdiction rates 

Arrests, drugs seizures and asset confiscations continue to increase, but officials confirm 

that “the value of property taken from criminals” is “small compared to what criminals 

generated” (FATF and APG, 2015, p.42). Using $128 million and $37.6 million as the 

average annual value of criminal assets respectively seized and confiscated between 2009 

and 2013 (FATF and APG, 2015, p.64) and $10 billion as a rough estimate8 of total crime 

proceeds (ACC, 2014a, p.7) indicates interdiction rates of 1.28 percent seized and 0.38 

percent confiscated. This suggests that 99.6 percent of illicit funds annually remain in the 

control of criminals, rewarding, enabling and facilitating continuing criminal activities. 

 

                                                           
8 Described as the estimated “cost” of money laundering to the Australian economy, it is unclear how the 
$10 billion estimate relates to estimates of amounts laundered, or proceeds of crime (as it is used here), and 
its methodology is unknown. 
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Conclusion 

It is challenging for Australia to demonstrate any real measure of the effectiveness of 

policy objectives to detect, prosecute and deter money laundering through professional 

facilitators, or generally.  

 

 Canada 

 

With “comprehensive” regulations and “competent authorities”, “all high-risk areas” 

except lawyers (a “significant loophole”) are covered by Canada’s anti-money laundering 

regime. Supervision of the real estate sector is perceived not commensurate with risk, and 

minimal reporting of suspicious transactions suggests systemic vulnerabilities adversely 

affecting policy effectiveness (FATF and APG, 2016a, pp.3-4, IMF, 2016a).  

 

Quantum 

In 2007, the Criminal Intelligence Service estimated total crime proceeds generated in 

Canada at 3-5 percent of GDP (US$47 billion). In 2011, Canada’s federal police, the 

Royal Canadian Mounted Police (RCMP) estimated the annual quantum of money 

laundered in Canada between US$5 billion and US$15 billion (Gerstein and Hervieux-

Payette, 2013, p.1, FATF and APG, 2016a, p.13, Penney, 2013). 

 

Money laundering criminalisation and criminal asset recovery 

Money laundering is criminalised in federal legislation, but requires a high degree of 

criminal intent, making it difficult to prosecute for negligently or recklessly facilitating 

financial transactions with criminal funds. Laundering “requires intent to conceal or 

convert property or proceeds and knowledge or belief that the property or proceeds were 

derived from an illegal act” (Bedard et al., 2016, p.13). The Supreme Court has affirmed, 

however, that wilful blindness may be deemed knowledge. “Wilful blindness arises where 

a person who has become aware of the need for some inquiry declines to make the inquiry 

because he does not wish to know the truth. He would prefer to remain ignorant. The 

culpability… is justified by the accused’s fault in deliberately failing to inquire when he 

knows there is reason for inquiry” (Sansregret v Queen, 1985, p.584). Most serious 

(indictable) offences qualify as predicate offences for money laundering prosecutions, 

and conviction- and non-conviction-based asset forfeiture legislation allow seizure of 

‘offence-related property’ (Bedard et al., 2016, p.13, FATF and APG, 2016a, p.5).  
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Anti-money laundering obligations 

A wide range of institutions are covered by anti-money laundering obligations for 

customer due diligence and reporting suspicious transactions, including accountants and 

real estate agents carrying out specified activities. Lawyers are excluded. The Supreme 

Court (Canada v Law Societies, 2015) found they violated constitutional rights regarding 

duties to clients and solicitor-client privilege (Bedard et al., 2016, p.14). Money 

laundering controls are regulated by the Financial Transactions and Reports Analysis 

Centre (FINTRAC) as administrative regulator without law enforcement or prosecution 

powers. RCMP is the main enforcement agency (Bedard et al., 2016, p.17, FATF and 

APG, 2016a, p.26). 

 

Money laundering vulnerabilities: Real estate and lawyers 

Some facilitators involved in property transactions, notably real estate agents and 

accountants, are included in Canada’s anti-money laundering regime, but approximately 

105,000 lawyers remain exempt (FATF and APG, 2016a, p.20). Canada’s government 

says that lawyers can be “exploited by criminals… and terrorist financiers”, and is 

‘revisiting’ “constitutionally compliant” ways to bring them under the regime (Canada, 

2015, pp.32-33). Canada’s national risk assessment found that facilitators unwittingly 

“appear to play a key role in supporting the perpetuation of profit-motivated crime” 

(Canada, 2015, p.18). Four of nine profit-oriented crimes assessed with the highest threat 

ratings (capital markets fraud, commercial/trade fraud, mortgage fraud and third-party 

money laundering) commonly involve professionals, and the real estate and legal 

professions are inherently vulnerable to money laundering (Canada, 2015, pp.19-23, 40-

41, 52-53). Very few suspicious transaction reports are filed in the property sector, despite 

its “very high” risk (FATF and APG, 2016a, p.41). Facilitators are also involved in other 

high-risk areas such as the formation and management of companies and trusts, allowing 

ownership and control to be obscured (Canada, 2015, pp.32, 83-89, FATF and APG, 

2016a, pp.101-104). FATF’s concerns about systemic vulnerabilities in the legal services 

and real estate markets (FATF and APG, 2016a, pp.3-9, 14-16, 19-20, 31, 35, 41, 78-84, 

89, 95, 101-104) are reflected also in Canada’s national risk assessment (Canada, 2015). 

 

Cases 

A lawyer from a ‘blue-chip’ firm agreed to launder criminal proceeds for a six percent 

fee. He advised establishing a company to buy and sell property, and arranged for other 

lawyers who did not know the (illicit) source of funds to conduct the real estate 
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transactions (R v Root, 2008). Another lawyer seeking to operate as a professional 

launderer considered eight percent an appropriate fee and asked for a token dollar bill to 

protect the arrangement by solicitor-client privilege (2009, p.11). Canadian authorities 

say that Chinese officials launder corrupt funds through real estate, particularly in 

Vancouver (FATF and APG, 2016a, p.16), and in 2015 a Canadian court ordered the wife 

of a fraudster to repay more than C$670 million. Although not involved in the fraud, the 

judge found she knowingly helped move funds to Canada, with some laundered into real 

estate (Bank of China v Fan, 2015). A Chinese bank recently froze four luxury Vancouver 

properties it seeks to forfeit from a couple alleged to have fled China with the $10 million 

proceeds of mortgage fraud (Cooper, 2016a, Proctor, 2016). The bank’s Canadian lawyer 

claims to have evidence of “billions of dollars” of criminal proceeds invested in Canadian 

real estate (The Province, 2016). More claims have since been lodged targeting Canadian 

property allegedly purchased by transnational criminals (Cooper, 2016b). A review of 

money laundering cases (obtained under access to information legislation) listed the 

purchase of real estate and high-value assets as the second of two main money laundering 

methods identified in practice, after foreign currency exchange and money services 

businesses (FINTRAC, 2015a, p.7). The analysis found lawyers the second largest 

occupational group prosecuted for money laundering offences, representing 15 percent of 

the sample (FINTRAC, 2015b, pp.4, 15).  

 

Professions’ self-perception 

FATF evaluators observed professionals’ misperceptions like those in Australia, noted 

above. “Despite being aware” of a high-risk rating in the national risk assessment, agents 

regard their risk low, “because physical cash is not generally used in real estate 

transactions”. In Quebec, real estate agents consider notaries “in a better position to 

detect” suspect transactions because funds go through their accounts, even though 

“notaries are not covered” by the regime (FATF and APG, 2016a, p.80). British 

Columbia’s 336 notaries are included, but they consider risks are mitigated by banks’ 

controls (FATF and APG, 2016a, p.80). Canadian lawyers also regard their profession’s 

limited customer identification requirements and prohibition on large cash transactions 

sufficient mitigation (FATF and APG, 2016a, p.81), and FATF notes that professionals 

seem content to rely on clients’ self-declarations of legitimacy without further enquiry 

(FATF and APG, 2016a, p.82). 
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Effectiveness 

Canada’s inability to maintain money laundering controls on lawyers and systemic issues 

in its real estate sector adversely affected its FATF effectiveness ratings. Specifically, 

‘immediate outcomes’ 4 (FATF and APG, 2016a, pp.77-86) and 5 (FATF and APG, 

2016a, pp.102-107), illustrated in figure 7.2.  

 

Figure 7.2 FATF effectiveness evaluation (outcomes): Canada 

 
 

A Senate committee found Canada’s anti-money laundering regime “not working as 

effectively as it should”. It noted a “lack of clear and compelling evidence” about 

effectiveness, particularly the capacity to detect and deter laundering, its contribution to 

investigations, and a lack of information about success or failure. “It is virtually 

impossible to determine the extent to which [the] regime has had a deterrent effect”. It 

concluded that incremental change was no longer appropriate. “The time for examination 

of fundamental issues has arrived” (Gerstein and Hervieux-Payette, 2013, pp.5, 7, 9). 

 

A continuation of the current incremental approach - which appears to involve 

changes to fill gaps by adding reporting entities and to meet evolving FATF 

recommendations that may or may not have relevance for Canada - is not the 

solution that Canada needs (Gerstein and Hervieux-Payette, 2013, p.6). 

 

Those observations are consistent with findings in chapter 6 and chapters 8-9. Although 

Canada allocated FINTRAC another $22.5 million over five years, plus $2.2 million 
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annually “to strengthen Canada’s anti-money laundering and anti-terrorist financing 

regime” (Canada, 2014, pp.133-134), law enforcement agencies were assessed as 

insufficiently resourced to prosecute complex money laundering cases (FATF and APG, 

2016a, p.21). Irrespective of funding constraints, systemic issues influence effectiveness. 

Professionals’ involvement in “high-risk sectors and activities such as real-estate 

transactions and the formation of corporations and trusts… constitutes a serious 

impediment to Canada’s efforts to fight [money laundering]”, and FATF considers 

lawyers’ exclusion from money laundering controls has “a negative impact on the 

effectiveness of the supervisory regime as a whole” (FATF and APG, 2016a, pp.7, 8, 95). 

The Senate committee earlier declared that it was simply “not possible” to assess the 

outcomes of Canada’s anti-money laundering regime, and that a lack of adequate 

information collected to determine its effectiveness was a “significant deficiency”. 

“Given the significant costs and efforts involved, the Regime should be more effective 

than it is” (Gerstein and Hervieux-Payette, 2013, p.11): 

The Committee concludes that there is a lack of clear and compelling evidence 

that Canada’s Regime is attaining “results” - whether measured by the detection 

and/or deterrence of money laundering and terrorist financing or by significant 

contributions to related investigations and prosecutions - that are commensurate 

with the time, monetary and other resources devoted to it. In some sense, the 

approach of incremental legislative and regulatory changes that appears to have 

been used in the past has not been entirely successful… [F]undamental changes 

[are] needed to improve the efficacy of Canada’s anti-money laundering and anti-

terrorist financing regime (Gerstein and Hervieux-Payette, 2013, p.22). 

Criminal proceeds interdiction rates 

Asset seizures increased from an average $27 million annually between 2000 and 2007 

to an average $97.2 million between 2009 and 2015, yet FATF considers these figures 

“low in the Canadian context” (FATF and APG, 2016a, p.56). At the federal level and 

most provinces, enforcement agencies seldom adopt parallel financial investigations and 

“seem to have little expertise” investigating professional money launderers and schemes 

operating internationally, instead focusing investigative resources mostly on predicate 

offences (FATF and APG, 2016a, pp.56-59). A simple calculation of interdiction rates 

supports FATF’s assessment that “confiscation results do not adequately reflect Canada’s 
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main [money laundering risks]… by nature nor by scale” (FATF and APG, 2016a, p.36). 

Using US$10 billion as the mid-point of RCMP’s estimated US$5-15 billion laundered 

annually (Gerstein and Hervieux-Payette, 2013, p.1, FATF and APG, 2016a, p.13, 

Penney, 2013), converting to Canadian dollars at a nominal rate of 1.3 and applying a 

multiplier of 1.33 (the inverse of the 75 percent midpoint of the Walker and Stamp 

assessment (2007) of the proportion of proceeds of illicit drugs and fraud laundered (80 

and 70 percent respectively) suggests something in the order of C$17.29 billion of 

criminal proceeds generated annually. The proportion successfully seized each year is 

just 0.56 percent.9 The remaining 99.44 percent remains in criminal hands, enabling their 

activities to continue notwithstanding seemingly large seizures in absolute terms. 

 

Conclusion 

It is difficult for Canada to demonstrate the effectiveness of policy objectives to detect, 

prosecute and deter money laundering through professional facilitators, and generally. 

 

 United Kingdom 

 

The United Kingdom has a “comprehensive” anti-money laundering regime, albeit with 

“some shortcomings”, particularly regarding real estate and mechanisms allowing 

concealed beneficial ownership (IMF, 2016d, pp.8-9). 

 

Quantum 

The cost of organised crime is estimated between £20-£40 billion a year. About half of 

the UK’s organised criminals are believed to be involved in the illicit drugs trade, with 

others involved in fraud, money laundering, human trafficking and acquisitive crime 

(Home Office, 2011, pp.3, 5, NCA, 2016b, p.12). Official estimates by the National 

Crime Agency (NCA) applied the ‘IMF estimate’ of two to five percent of GDP to the 

UK economy, suggesting between £36 billion and £90 billion laundered annually (NCA, 

2016b, p.28). Using the UN’s ‘best estimate’ of 2.7 percent of GDP available for 

laundering and 3.6 percent as total crime proceeds (UNODC, 2011, pp.5, 127) suggests 

£65 billion in criminal proceeds, with £49 billion available for laundering. 

                                                           
9 The methodology of RCMP’s US$5-15 billion estimate of the amount laundered is unknown, and the 
above adjustments approximations, yet the result may be sufficient for ‘order of magnitude’ purposes. 
Estimated crime proceeds and the value of forfeitures are so divergent that even large differences in the 
crime proceeds denominator hardly affect interdiction rates. 
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It is easy to deride evidence-free estimates from demonstrably baseless assertions 

oft-repeated as to assume the mantle of perceived truth (Reuter, 1984, Reuter and Truman, 

2004, Levi, 2015b). However, even some higher estimates help provide contextual 

reference about the nature of money laundering, which is not limited to domestically 

generated crime, however poorly estimated. A senior official reported in 1995 that £200 

billion of illicit drugs money passes through London each year (Rider, 2002c, p.147). The 

UK’s political and legal stability, and reputation as an international financial centre 

increases it attractiveness and vulnerability. “The large number of users and volume of 

transactions… provides many opportunities to disguise and conceal illicit funds” (NCA, 

2014, p.12, NCA, 2015, p.21). These factors draw crime funds “from many other 

countries” (NCA, 2016b, p.28). Commenting on the larger estimate, Rider noted a US 

Treasury official’s testimony that any picture of the amount laundered is artificially 

constrained if limited to domestic crime. Including profits from overseas crimes 

laundered locally, the overseas wealth of local criminals repatriated, and the amounts 

passing through or controlled by domestic entities suggests that “perhaps the [£200 billion 

estimate] was not as preposterous as some have made out” (Rider, 2002c, p.148). The 

NCA later said that as much as £100 billion per year, or perhaps “many hundreds of 

billions” (NCA, 2014, p.12) is laundered through UK banks and their subsidiaries 

annually, “nearly all of it reliant on access to services provided by professionals, such as 

accountants and solicitors” (Rayner, 2014).  

 

Money laundering criminalisation and criminal asset recovery 

Money laundering is a criminal offence, with liability determined largely subjectively, 

requiring knowledge or suspicion of transactions involving criminal proceeds. By 

contrast, offences for regulated businesses under anti-money laundering obligations are 

“more objective in nature” (Wrench et al., 2016, p.105). The money laundering offence 

is not restricted to specified predicate offences, and there is no minimum limit for 

reporting suspicious transactions (Home Office and HM Treasury, 2015, p.15). Tainted 

property can be restrained, and confiscated on conviction or by civil recovery linked to 

unlawful activity (IMF, 2016d, p.12, Home Office and HM Treasury, 2015, p.17, Wrench 

et al., 2016, p.107). The primary money laundering enforcement authorities are 43 local 

police forces and nine regional organised crime units and asset recovery teams, together 

with HM Revenue & Customs, and, for large-scale fraud and corruption, the Serious 

Fraud Office. The NCA conducts investigations involving overseas ‘politically exposed 
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persons’. Money laundering allegations in the City of London are usually investigated by 

a specialist Money Laundering Investigations Unit of the Financial Investigation Unit 

(Wrench et al., 2016, p.106, Home Office and HM Treasury, 2015, p.23). 

 

Anti-money laundering obligations 

The regulated sector includes a broad range of financial and non-financial businesses, 

including lawyers, accountants and estate agents. They are subject to comprehensive 

controls, including compliance programs, customer due diligence and obligations to 

detect and report suspicious transactions (Wrench et al., 2016, pp.105, 107). Twenty-

seven supervisors monitor regulatory compliance (HM Treasury, 2016, p.33). A proposed 

new offence would allow prosecutions for failing to prevent money laundering (Wrench 

et al., 2016, p.105), and “a new criminal offence of participation in a criminal enterprise” 

is “specifically targeted at corrupt lawyers and accountants who facilitate money 

laundering” (Transparency International, 2015b, p.39, BBC, 2014). 

 

Money laundering vulnerabilities: Real estate and professional facilitators 

Notwithstanding extensive controls over banks and facilitator professions, enforcement 

agencies admit “intelligence gaps” about ‘high-end’ money laundering with criminal 

proceeds in “real estate and other investments”. They frankly acknowledge limited 

understanding of professionals’ vulnerabilities and “weak” enforcement, with laundering 

often viewed a low priority offence (IMF, 2016d, pp.11, 13).  

 

Transparency International says that “billions of pounds of suspected corrupt wealth that 

enters the UK each year is highly likely to be ‘serviced’ by…professional enablers” 

(2015b, p.11). They cite evidence of luxury property purchases (Transparency 

International, 2015b, p.53, Knight Frank, 2013, p.4), yet the number and quality of 

suspicious activity reports from these sectors remains low (Transparency International, 

2015b, pp.13-15, Home Office and HM Treasury, 2015, pp.12, 31, 40-41, 45, 55). A 

conveyancing survey, however, reported around a quarter of firms observed clients 

seeking to use “property transactions to launder money or commit fraud” (SRA, 2013, 

p.36). The Solicitors Regulation Authority noted that it is “difficult to estimate the true 

scale of money laundering through law firms [but] evidence suggests [that] it is a 

significant risk”. It added that the “strength of the housing market may lead to increased 

use of property transactions to launder the proceeds of crime” (SRA, 2014, pp.10, 11). 
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Cases 

Scholars have identified English solicitors convicted of money laundering, with activities 

including international transfers, establishing companies, purchasing real estate with 

criminal proceeds and £240 million passing through solicitors’ accounts without an 

underlying legitimate transaction (Middleton, 2008, Bell, 2003). With an official salary 

of £4000, former Nigerian state governor James Ibori bought multiple properties 

including a £2.2 million London mansion (BBC, 2012), facilitated by his London-based 

lawyer, later jailed for his part in laundering over £50 million (Transparency 

International, 2015a, p.28). A recent study examined 20 cases of professionals convicted 

of money laundering offences (Benson, 2016). Investigative journalists and non-

governmental organisations add a considerable body of mostly anecdotal evidence of 

large-scale property purchases with potentially criminal funds (Transparency 

International, 2013, Transparency International, 2015a, Transparency International, 

2014, Armitage, 2014, Armitage, 2015, Martin, 2015). One journalist revealed £350m 

worth of vacant properties on one of London’s most expensive streets, including “a row 

of 10 mansions worth £73m which have stood largely unused since they were bought 

between 1989 and 1993” (Booth, 2014). Another found that nearly 80 percent of 76 

apartments sold for the equivalent of US$2.7 billion at One Hyde Park were purchased 

by anonymous companies registered in tax havens (Shaxson, 2013). A TV documentary 

exposed London real estate agents seemingly willing to turn a blind eye to facilitate real 

estate deals with corrupt funds (Ramesh, 2015, Reed, 2015). 

 

Criminal proceeds interdiction rates 

Using conservative estimates noted above, with potentially £65 billion in criminal 

proceeds and £49 billion available for laundering, the recovery of £65.04 million in 2015 

(NCA, 2016b, p.10) suggests interdiction rates of 0.1 percent of criminal proceeds and 

0.13 percent available for laundering. The base figures, as noted above, particularly crime 

proceeds estimates, are poorly substantiated, so ‘real’ interdiction rates may differ. 

However, the gap between (estimated) crime proceeds and (known) recoveries is so large, 

and the interdiction rate correspondingly small, that poor estimates of criminal proceeds 

has relatively little impact. Even if the real figure was half the estimate, or just a third, the 

interdiction rate, whether 0.2 percent or 0.3 percent, is tiny. In any event, it closely 

compares with 0.2 percent of crime proceeds that the United Nations reckons is 

interdicted globally (UNODC, 2011, pp.7, 131). It is also consistent with a “weak” law 
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enforcement response due to a perception by some enforcement authorities of money 

laundering as a “lower priority” offence (IMF, 2016d, p.13). 

 

With its anti-money laundering regime frequently attracting a ‘gold-plated’ sobriquet 

(Hemmant, 2016, p.198, Herlin-Karnell, 2012) and perceived “among the most effective” 

(CCAB, 2014, pp.4, 7), a United Nations’ question, applied to UK conditions, is pertinent. 

In comparison with money laundering interdictions at 0.1 percent, 54 percent of the 

cannabis estimated to satisfy UK users’ annual demand, and nearly 20 percent of the 

heroin10 and 527 percent of the cocaine estimated to be imported annually into the United 

Kingdom (NCA, 2016a) was seized in 2015 (NCA, 2016b, p.10). “The question that 

arises is whether money launderers really are so much smarter than drug traffickers, or 

whether there is something wrong with the existing control system?” (UNODC, 2011, 

p.131). The problem, the UN said in the global context, “does not seem to be a lack of 

[regulations]”, illustrated in the UK by a ‘gold-plated’ anti-money laundering system that 

extends obligations more extensively than many other countries (evident by international 

comparisons, for example Matta et al., 2016) and beyond those required by European 

directives (illustrated in evidence to the House of Lords’ European Union Committee, 

House of Lords, 2009, pp.29, 161, 274)) “but, more likely, shortcomings in the 

implementation of existing” regulations (UNODC, 2011, p.131). 

 

Conclusion 

It remains challenging for the UK to claim any measure of policy effectiveness about 

money laundering involving professional facilitators, and generally.  

 

 Global effectiveness indicators 

 

Comparative policy effectiveness measures are scant. Chapter 6 argued that the global 

‘effectiveness’ framework suffers from poor ‘outcome’ measures. This section reviews 

other measures. It finds that some may not stand up to scrutiny, and by at least one, that 

anti-money laundering policy effectiveness operates in the realm of a rounding error. 

 

                                                           
10 Using midpoints of the estimated ranges for heroin (18-23 tonnes) and cocaine (25-30 tonnes) NCA. 
2016a. Drugs [Online]. London, UK: National Crime Agency. Available: 
http://www.nationalcrimeagency.gov.uk/crime-threats/drugs [Accessed 17 May 2017]. 
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7.5.1 Multiple ‘effectiveness’ ratings 
 

Many international bodies assess money laundering controls. Under FATF’s auspices, 32 

country assessments have been published under new ‘effectiveness’ criteria (FATF, 

2016f) since December 2014. The International Monetary Fund (IMF) includes money 

laundering as one of 12 areas on which it reports on the observance of international 

standards (IMF, 2016c). The US State Department conducts an annual assessment of the 

effectiveness of anti-money laundering measures (US State Department, 2017b). The 

Basel AML Index, described as the only non-profit research-based ranking of jurisdictions 

by perceived money laundering vulnerabilities, includes the FATF and US State 

Department rankings (and others) as part of its methodology (Basel Institute on 

Governance, 2016). This section outlines some key global ‘effectiveness’ frameworks 

and, prompted by the United Nations’ practical measure of the proportion of criminal 

proceeds seized by law enforcement authorities (UNODC, 2011, p.131), concludes with 

a discussion of interdiction rates as a prospective ‘success rate’ effectiveness indicator. 

 

7.5.2 Ninety percent effective? 
 

The FATF evaluation process suggests a high success measure, based on the widespread 

adoption of FATF criteria and few remaining jurisdictions with identified ‘strategic 

deficiencies’. Inconsistencies between FATF’s annual report, website and the websites of 

its regional bodies render precision impossible, but it appears (at 3 November 2016) that 

203 of 214 jurisdictions (95%) are monitored for compliance (FATF, 2016a, FATF, 

2016c, FATF, 2016g). As at 24 February 2017, FATF’s monitoring process identified 11 

jurisdictions (5%) with strategic anti-money laundering deficiencies. For North Korea, 

FATF calls on state actors (and, implicitly, private-sector actors) to “apply counter-

measures to protect the international financial system”. For transactions with Iran, it 

recommends “enhanced due diligence” proportionate to high risk (FATF, 2017f). The 

other nine jurisdictions with strategic deficiencies11 presented “action plans” and “high-

level political commitments” to address them (FATF, 2017e). Eleven jurisdictions had 

not submitted to monitoring, although six12 appear to have observer status with FATF-

related bodies. The remaining 192 jurisdictions (90%) monitored by FATF and its related 

bodies had no identified strategic money laundering deficiencies, illustrated in figure 7.3. 

                                                           
11 Afghanistan, Bosnia and Herzegovina, Ethiopia, Iraq, Lao, Syria, Uganda, Vanuatu, Yemen. 
12 Burundi, Kiribati, Madagascar, Micronesia, Somalia, Tuvalu. (Other jurisdictions neither monitored nor 
with observer status are North Korea, Djibouti, Eritrea, Kosovo and South Sudan).  
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Figure 7.3 FATF identified deficiencies 

 

 

The existence, or absence, of “strategic deficiencies” in the structure and operation of 

anti-money laundering regimes is, at best, an indirect and weak effectiveness indicator. It 

does not directly assess the extent to which anti-money laundering systems achieve their 

objectives. Assessments conducted under FATF’s ‘effectiveness’ criteria offer the 

prospect of a more meaningful measure of effectiveness, outlined in the following section. 

 

7.5.3 ‘Moderately’ effective? 
 

FATF’s ‘effectiveness’ ratings offer the prospect of a more nuanced policy effectiveness 

measure than state actors’ adoption of anti-money laundering normative rules. As 

outlined in chapter 6, however, the ‘effectiveness’ criteria arguably do not live up to their 

promise. Nonetheless, the broad direction of anti-money laundering practice appears to 

be shifting towards an effectiveness construct, so it is worthwhile assessing some of the 

high-level findings of ‘effectiveness’ evaluations conducted to date.  

 

As noted above, 32 jurisdictions have been evaluated under the new ‘effectiveness’ 

methodology since December 2014. These sought to assess "whether the [anti-money 

laundering] systems are working, and the extent to which the country is achieving the 

defined set of outcomes" (FATF, 2013d, p.3). Scholars have noted that the new 

framework provides no overall effectiveness rating (Truby, 2016, p.275), because 
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assessors are instructed only to describe the overall degree of effectiveness “in broad 

thematic areas” (FATF, 2013b, p.123). A simple overall effectiveness rating for each 

jurisdiction, however, can be developed. Assigning a numerical value for the ratings for 

each of the 11 ‘immediate outcomes’ (Low, 1; Moderate, 2; Substantial, 3; High, 4) 

enables calculation of an average ‘effectiveness’ rating for each jurisdiction, and for each 

‘immediate outcome’, recorded in the final column and row respectively of table 7.1. 

 

Table 7.1 FATF mutual evaluations: Effectiveness ratings (immediate outcomes) 

 

 

These multivariate data may be displayed graphically in a radar chart. Figure 7.4, below, 

illustrates ‘effectiveness’ ratings applied to Spain (FATF, 2014d, pp.11-18), the first 

jurisdiction assessed under the new methodology.  
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Figure 7.4 FATF effectiveness evaluation (outcomes): Spain 

 

 

Figure 7.5 displays average ratings for each jurisdiction, in rank order.  

 

Figure 7.5 FATF effectiveness evaluations: Average, ranked 

 

Converting the data into risk scores (a more relevant metric for many purposes) involves 

reversing the numerical scores (Low=4, Mod=3, Subs=2, High=1), and using the Min-

Max method (OECD, 2008) to normalise them for a 0-10 range, illustrated in figure 7.6. 
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Figure 7.6 FATF effectiveness evaluations: Risk ratings, ranked 

 

Combining the data in new ways offers insights beyond ratings for individual countries. 

Figures 7.7-7.8 illustrate average ratings for each ‘immediate outcome’ measure across 

all mutual evaluations published to date. 

 

Figure 7.7 FATF effectiveness evaluations: Immediate outcomes (32 jurisdictions) 
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Figure 7.8 FATF effectiveness evaluations: Immediate outcomes, ranked 

 

 

 

These data may be used in new ways for system-wide findings. Table 7.1 and figure 7.5, 

for example, record an average assessment of 1.97 across all jurisdictions evaluated (and 

a median of averages, 2.00), suggesting an overall ‘moderate’ level of effectiveness. A 

‘moderate’ rating according to FATF criteria indicates that intended outcomes have been 

achieved “to some extent”, but that “major improvements” are required (FATF, 2013b, 

p.20). It would be trite to suggest that this finding matches that in chapter 6. The overall 

findings of evaluations to date bears no direct relation to an assessment of the 

‘effectiveness’ methodology itself. It is coincidental that the previous chapter finds that 

the recognition of the importance of measuring for effectiveness is positive, but that major 

improvements are required to achieve its laudable goal. In any event, for reasons 

expressed in chapter 6, FATF’s ‘effectiveness’ criteria arguably do not constitute a 

robust policy effectiveness measure. The US State Department process potentially offers 

a more meaningful metric, outlined in the following section.  

 

7.5.4 Twenty-six percent effective? 
 

As part of its annual International Narcotics Control Strategy Report (INCSR) series, the 

US State Department has long assessed money laundering vulnerabilities with a focus 

specifically on effectiveness; not whether jurisdictions have rules and “legal frameworks 
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to combat money laundering”, but whether the system is effective. Explicitly noting that 

its approach differs from FATF’s, the State Department described FATF’s compliance-

based methodology as focused “on a jurisdiction’s compliance with stated criteria” (US 

State Department, 2016, p.32)13, an ‘output-’ rather than ‘outcome-oriented’ focus in the 

terms of chapter 5. At least until recently, the State Department’s approach was notably 

different. It expressly recognised the practical reality that a country might have 

“comprehensive anti-money laundering laws” but still be “a major money laundering 

jurisdiction” (US State Department, 2016, pp.1, 34-35). Relevant to the subject of this 

thesis, the State Department also observed that “money laundering activity has moved 

beyond banks and traditional financial institutions to other non-financial businesses and 

professions” (US State Department, 2016, pp.1-2). With an express focus on 

effectiveness, the State Department’s findings differ from FATF assessments. 

 

Figure 7.9 illustrates the number and proportion of state actors assessed as ‘jurisdictions 

of primary concern’ in the State Department’s 2016 report. Also termed ‘major money 

laundering countries’, these jurisdictions were defined as those “whose financial 

institutions and/or non-financial businesses and professions or other value transfer 

systems engage in transactions involving significant amounts of proceeds from all serious 

crime”. It also lists ‘jurisdictions of concern’ (US State Department, 2016, pp.1-2, 32).  

 

In 2016, the State Department expressed concern for money laundering activities and 

vulnerabilities in 64 percent of jurisdictions. Of the 35 percent of jurisdictions not posing 

“immediate concern”, however, for some the assessment may have been only because 

their economy was too small for “international ramifications” or to have any material 

“impact on US interests”. The State Department nonetheless maintained a monitoring 

function over such jurisdictions because the “ability of money launderers to penetrate 

virtually any financial system” means that “virtually any jurisdiction of any size can 

develop into a significant money laundering center” (US State Department, 2016, p.33). 

 

  

                                                           
13 The State Department used the same language since at least 2011, before and after the announcement of 
FATF’s ‘effectiveness’ rule changes in 2013 (2015, p31; 2014, p32; 2013, p34; 2012, p29; 2011, p35), so 
it is unclear whether it continued to do so deliberately, implicitly characterising FATF’s output-oriented 
technical compliance methodology having not fundamentally changed in nature since introducing its 
ostensibly outcome-oriented ‘effectiveness’ framework, or whether its drafters simply overlooked its 
comparison with FATF’s methodology as ‘boilerplate’ text. In 2017, however, the State Department 
changed its own methodology, and no longer made the comparison. 
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Figure 7.9 US State Department: Money laundering jurisdictions 2016 

 

 

The State Department’s thirty-second (Brownfield, 2017) annual INSCR, released in 

March 2017, represents possibly the most significant transformation since its 

introduction. The latest report now lists only those jurisdictions regarded ‘major money 

laundering jurisdictions’. It no longer lists other jurisdictions of concern. The State 

Department has also made other changes seemingly inconsistent with its earlier 

statements and practice. 

 

The State Department has long recognised that the complex nature of money laundering 

“makes it difficult… to distinguish the proceeds of narcotics trafficking from the proceeds 

of other serious crime” (US State Department, 2016, p.32). However, its definition of 

‘major money laundering jurisdictions’ is now more narrowly defined. Instead of 

identifying jurisdictions enabling significant amounts of proceeds from “all serious 

crime” (US State Department, 2016, pp.1-2, 32), an approach consistently followed since 

at least 2001 (US State Department, 2002, p.56), the current definition appears delimited 

by the US legislative minimum. The focus is now restricted to jurisdictions “involving 

significant amounts of drug-related proceeds” (US State Department, 2017a, p.6, 

emphasis added). The State Department has not explained how its new methodology 

overcomes the obvious and acknowledged difficulties of distinguishing between the 

proceeds of narcotics trafficking and proceeds from other serious crime.  
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Moreover, seemingly incongruous with the newly constrained definition, the number of 

jurisdictions classified as ‘major money laundering countries’ has sharply increased, by 

31 percent, from 67 jurisdictions in 2016 to 88 in 2017, illustrated in figure 7.10. With 

an average of fewer than 6 changes per year since 1999, the 2017 report changed the 

ratings for at least 64 jurisdictions (21 downgrades and 43 upgrades), illustrated in 

figure 7.11. Now listing only one category, changes in other categories is unknown.  

 

Curiously, many countries long regarded major money laundering countries have been 

removed from the list, including the United States, Switzerland, Singapore, Australia, 

Austria, France, Germany, Israel, Japan, Jersey, Liechtenstein, Luxembourg, the Isle of 

Man, Cyprus, and Taiwan, illustrated in table 7.2. Nor is any explanation provided. The 

report provides additional detail only for jurisdictions listed as major money laundering 

jurisdictions, not those removed.  

 

Figure 7.10 Major money laundering jurisdictions (primary concern): 1998-2017 
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Figure 7.11 Major money laundering jurisdictions (primary concern): Changes 

 

 
 

Table 7.2 Major money laundering jurisdictions (primary concern): 2017 

downgrades 

 



198 
 

Assuming the same number of jurisdictions of concern as 2016 (69) and a consistent 

number of assessed jurisdictions (211), adding those now regarded major money 

laundering countries (88) suggests that money laundering controls in approximately 157 

jurisdictions (74%) are considered inadequate to counteract criminal financing, 

suggesting a global effectiveness rating of up to 26 percent.14 The State Department 

methodology offers a useful indicator because its focus is expressly concerned with 

effectiveness. It does not, however, quantify effectiveness. Eighty-eight jurisdictions are 

assessed ‘major money laundering jurisdictions’, but the methodology is silent about the 

extent to which authorities’ successfully detect, prosecute and deter such activities. The 

United Nations (assisted by the State Department) developed an initial ‘success rate’ 

indicator in this regard, noted above, and as detailed in the following section. 

 

7.5.5 Effectiveness in the realm of a rounding error? 
 

As outlined above, it has proven difficult to claim any real success from the global 

implementation of anti-money laundering regimes, at least in terms of the impact and 

effect of such policies as key defining elements of ‘outcome’ measures of policy success. 

It is of course “inherently difficult” (Gyomai and van de Ven, 2014) to define, let alone 

measure, criminal activities “deliberately concealed from observation” (OECD, 2002c, 

p.11). Estimates of crime proceeds must, therefore, be treated with caution. Nonetheless, 

with ‘hard’ figures of amounts confiscated significantly smaller than (uncertain) estimates 

of total proceeds of crime, and the limited mathematical impact of variances in the 

‘correct’ crime proceeds figure operating as the denominator, interdiction rates remain a 

feasible policy effectiveness indicator, as detailed in this section. 

 

Metrics that matter: Interdiction rates as proxy indicator 

Interdiction rates, the proportion of criminal proceeds seized or forfeited by enforcement 

agencies exploiting money-trail vulnerabilities exposed by anti-money laundering 

legislation, is not an outcome measure of policy effectiveness. By the criteria in 

chapter 5, it is an output measure. Nor is it directly attributable solely to anti-money 

laundering legislation. It requires additional legislation enabling enforcement agencies to 

seize criminal assets. Nor is proceeds of crime legislation linked exclusively to money 

                                                           
14 That figure represents an upper boundary because the State Department methodology excludes some 
jurisdictions that may also have effectiveness deficiencies but whose economies are considered too small 
or otherwise with limited impact on American interests. 
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laundering policies. Criminal assets identified by traditional methods, independent of 

anti-money laundering rules that generate criminal financing intelligence, may also be 

seized. Nonetheless, in the context of interdictions compared with crime proceeds, the 

former issue is a legalistic interpretation, and the latter may be theoretically sound but 

functionally irrelevant. From a broader policy perspective, money laundering and 

proceeds of crime legislation are both integral to anti-money laundering policy objectives.  

 

In terms of the output/outcome divide, it is challenging to measure, and often even to 

identify, intended policy outcomes, so causally relevant proxy indicators may be used 

(Productivity Commission, 2015, pp.1.10, 1.14). Clear goals, however, are not 

necessarily good goals (Buss et al., 2011, p.121). Any proxy indicators should, therefore, 

meaningfully reflect ultimate policy objectives, that is, their impact or effect, thus 

enabling focus and resources “directed specifically towards activities with a more direct 

line of sight to ultimate policy goals” (Pol, 2016e, p.3). For those reasons, the ‘activity’, 

‘process’ and ‘output’ measures of the global anti-money laundering ‘effectiveness’ 

framework for the most part fail as potential proxy indicators, as detailed in chapter 6, 

and illustrated by the Australian and Canadian examples in that chapter.  

 

Absent a recognised measure meeting the requirements of the outcomes scholarship, 

interdiction rates might serve as an interim proxy indicator of the ‘success rate’ (UNODC, 

2011, p.131) of enforcement activities based on anti-money laundering policies enabling 

the identification and disruption of serious profit-motivated crime. Interdiction rates are 

attractive also for practical reasons. At 50 percent, and criminals would be forced 

metaphorically to flip a coin whether their latest criminal activity pays, or not. As 

interdiction rates (at least theoretically) align towards such levels, profit-motivated 

offending may begin to trend towards the oft-stated goal, for crime not to pay.  

 

Interdiction rates may also be more useful in developing policy responses than ‘output’ 

figures such as cost of crime and laundering estimates, which “must be looked at with a 

sceptical eye and can even be counterproductive”, given the gap between confiscated and 

total proceeds of crime. “Realistically”, Levi added, “such a gap cannot be bridged. The 

most pressing question, therefore, is what the practical implications of this gap are for 

strategies and tactics” (Levi, 2015a, p.396). Interdiction rates help quantify that gap. 

 



200 
 

Notwithstanding its potential as a policy effectiveness indicator, it is perhaps unsurprising 

that state agencies seldom publish interdiction rates. Simple output measures prevail. 

Announcements proclaiming ‘largest ever’ seizures, measured by drugs volumes, their 

‘street-value’ equivalent, and the total value of assets seized, sometimes multiplied by 

‘harm-index’ figures, predominate (for example, Newshub, 2016, NZ Customs, 2016, 

Yalden, 2015). Steadily rising output metrics seemingly indicate policy success. By 

contrast, interdiction rates risk suggesting otherwise. In the tradition of drugs trafficking 

and money laundering estimates as “mythically” large figures, and to paraphrase Reuter 

(1984, p.145), there may be little demand for numbers that illustrate with reasonable 

clarity the extent to which crime pays, when alternative figures appear to suggest that 

authorities are hitting criminals where it hurts. Irrespective such political considerations, 

this section addresses interdiction rates for their crime detection and prevention clarity. 

 

Interdiction rates: Global, Europe, UK, Canada, Australia 

With anti-money laundering and criminal asset forfeiture regulations operating in some 

countries for up to 30 years, and now globally ubiquitous as outlined in chapter 3, the 

United Nations, using US State Department data, reckons that just 0.2 percent of 

laundered criminal funds are seized annually by enforcement agencies. The UN explained 

with diplomatic understatement that the “success rate of identifying criminal capital flows 

is limited” (UNODC, 2011, p.131). Across the European Union between 2010-2014, 2.2 

percent of criminal proceeds are believed to be seized annually, and 1.1 percent 

confiscated. The “amount of money currently being recovered in the EU is only a small 

proportion of estimated criminal proceeds: 98.9 percent of estimated criminal profits are 

not confiscated and remain at the disposal of criminals” (Europol, 2016a, p.4). 

Interdiction rates in the United Kingdom, Australia and Canada, as outlined above, appear 

to be somewhere in the order of 0.1 percent, 0.38 percent and 0.56 percent respectively. 

These results, and for New Zealand, are shown in figure 7.14, below, after first detailing 

the underlying criminal asset recovery data for New Zealand.   

 

Interdiction rates: New Zealand 

The upward trajectory of criminal asset restraints facilitated by application of anti-money 

laundering and criminal asset forfeiture legislation (MBIE, 2016) at first glance appears 

to present a sign of increasing effectiveness, illustrated in figure 7.12, below. The 

quantum of seizures and its growth rate both demonstrate considerable increases. Neither 

indicator, however, is necessarily an adequate effectiveness measure. They are output 
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measures. For outcome measures of the effect or impact of policy measures, more is 

needed. The relevant policy question is, compared to what? 

 

Figure 7.12 Criminal asset restraints: New Zealand (2003-2016) 

 

 

New Zealand’s border cash seizures offer an illustrative example of the potential 

divergence between output and outcome measures when considering policy effectiveness, 

shown in figure 7.13 (data supplied by NZ Customs). 

 

Figure 7.13 Border cash seizures: New Zealand (2010-2015) 

 

 

From a zero base in 2010, New Zealand officials began actively seizing undeclared cash 

at the border in 2011. From an immediate spike when seizure policies were implemented, 
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the amount of undeclared cash seized fell immediately afterwards, and by 2015 was 

approximately a tenth of 2011 levels. Measured against the obvious output measure (cash 

seized), this appears to indicate reducing effectiveness. It is, however, unlikely that falling 

border cash seizures represents policy failure. If the policy objective is to prevent 

undeclared cash physically entering or leaving New Zealand, falling seizures may 

represent increased effectiveness.  

 

Since 2011, Customs officials actively began to detect and seize undeclared cash, and 

after a successful trial in 2012-2013 New Zealand now has a small team of cash detector 

dogs at major airports (possibly accounting for a brief rise in seizures in 2013). Without 

reliable data on the extent to which criminal cash evades controls, and how cash couriers 

may have altered behaviours to continue their operations or whether the controls curtailed 

their ability to operate, it is hard to make definitive effectiveness findings. The primary 

counterfactual is missing. However, the initial zero-base and immediate spike offer clues. 

The reducing, and low, figures for cash seizures in later years potentially illustrates 

increased policy effectiveness. Notwithstanding a misguided belief by judicial authorities 

that large sums of cash would be visible to x-ray operators at international airports (Ma v 

Ming Shan, 2010, para 48(b)), in 2010 it appears that New Zealand’s borders were 

essentially open to physical cash couriers. Policy change and active enforcement from 

2011 suggests that New Zealand may no longer be a safe route for cash couriers.  

 

Returning to criminal asset seizures illustrated in figure 7.12, it would be easy to point to 

increasing criminal asset restraints as ‘proof’ of policy success. It would, however, be 

lazy; and may be wrong. Such output metrics might indicate policy success, or not. At 

some point, policy effectiveness, in terms of the impact and effect of asset seizures on 

higher-order crime prevention goals, might logically result in a reduction in seizures. 

When the combination of anti-money laundering policies, follow-the-money policing and 

asset seizures successfully reduce the capacity to profit from crime, the amount of 

criminal proceeds, and the resultant volume of seizures, should logically fall. The reality 

is that continually increasing criminal asset seizures may indicate policy failure, if it 

illustrates an inability to keep pace with the growth of criminal activity. 

 

Combining the data with criminal proceeds estimates reveals more meaningful insights 

than simple output measures of criminal asset seizures. New Zealand’s official estimate 

of domestic proceeds laundered annually is NZ$1.35 billion (NZ FIU, 2016b, p.10). 
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Details are contained in an unpublished national risk assessment15 (NZ FIU, 2016c, NZ 

FIU, 2016a). Although clearly an underestimate (it excludes tax evasion and transnational 

criminal funds laundered through New Zealand, and is evidently not a full measure of 

money laundering in New Zealand (Rider, 2015, p.148)), the official estimate uses 

percentages of proceeds laundered drawn from Stamp and Walker (2007). It is, therefore, 

possible to calculate estimated annual criminal proceeds. Applying the relevant 

multipliers to the estimated NZ$1.35 billion available for laundering, illustrated in 

table 7.3 below, indicates the current estimate of (domestic) crime proceeds at 

NZ$1.76 billion, excluding tax evasion and transnational proceeds. For context, the table 

also includes other official estimates to broadly illustrate the scale and potential impact 

on criminal proceeds of tax evasion (IRD, 2015, p.17, Rose, 2014, Nippert, 2013, SFO, 

2012, p.18). Other estimates, not included, suggest New revenue loss by corporate profit 

shifting is US$760 million (Cobham and Jansky, 2017, Theunissen, 2017). 

 

Table 7.3 Crime proceeds (and available for laundering): New Zealand 

 

 

Based on the official crime proceeds estimate of $NZ1.76 billion (NZ FIU, 2016a, NZ 

FIU, 2016c), with seizure and forfeiture data supplied by the Official Assignee (the 

agency responsible for holding, managing and forfeiting seized asset) (MBIE, 2016), 

                                                           
15 Extracts obtained under New Zealand’s official information legislation, November 2016. 
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approximately 3.3 percent of criminal proceeds were seized annually between 2010 and 

2014, illustrated in figure 7.14. 

 
Figure 7.14 Interdiction rates: Proportion of criminal proceeds restrained 

 
 

New Zealand’s interdiction rate would be less if tax evasion and transnational crime 

proceeds were included. It is, however, unclear the extent to which such figures were 

included in the crime proceeds estimates of other jurisdictions noted above; in some cases, 

tax evasion and transnational crime may also have been excluded (as noted in relation to 

the UK in section 7.4 above, under the sub-heading “Quantum”). Moreover, for 

international comparisons, not including transnational crime may be justified, to avoid 

double counting. Excluding it, however, underestimates amounts laundered in and 

through individual jurisdictions. If policy effectiveness is the goal, transnational crime 

should be included, but separately identified, enabling policy initiatives tailored to reality. 

As with attempts to make drugs data comparisons (Kilmer et al., 2015), national 

variations in data-collection and unacknowledged methodological differences undermine 

accurate comparison. More research is needed to ‘unpack’ the detail behind the statistics, 

for comparisons based on transparent, consistent data and methodologies. In the 

meantime, figure 7.4 uses the ‘official’ NZ$1.76 billion estimate of criminal proceeds to 

calculate interdiction rates, and criminal asset forfeitures are shown in figure 7.15, below. 
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Figure 7.15 Criminal asset forfeitures: New Zealand (1995-2015) 

 

 

Between 2010 and 2014, the average annual forfeiture rate was 0.35 percent. The five-

year and three-year average annual forfeiture rates to the end of the financial year 2015 

(1 July 2015 – 30 June 2016) are 0.49 and 0.62 percent respectively. Although the rate 

for 2010-2014 is calculated over the same period as the EU dataset, the result is not 

directly comparable because New Zealand’s forfeiture rates understate the impact of 

criminal asset forfeiture on criminal financing. New Zealand’s Official Assignee records 

the residual amount paid to the government account after deduction of priority payments 

and costs. Priority payments to innocent third parties with legitimate interests in seized 

property (such as banks as mortgage holders and innocent partners’ relationship property 

interests) is unremarkable, and likely appears an ever-present gap between amounts 

seized and ultimately confiscated in many jurisdictions’ statistics. In New Zealand, 

however, the Official Assignee includes its costs and those of contracted service providers 

(MBIE, 2016) such as valuers, lawyers, real estate agents and auctioneers. The amount of 

criminal funds forfeited is thus undercounted by that sum. Likewise, when criminal funds 

are returned to other countries, as much of the $43 million paid by Mr Yan to release 

seized assets was reportedly returned to China (Radio NZ, 2016, Savage, 2017b). The 

Official Assignee’s methodology, which records only the amount ultimately paid to 

government, undercounts criminal assets forfeited by any such amounts repatriated.  
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These issues are further complicated because NZ Police asset forfeiture records appear to 

include some figures excluded by the Official Assignee, and exclude others contained in 

the Official Assignee’s calculations. It is unfortunate that New Zealand collates several, 

potentially inconsistent, sets of seizure and forfeiture data. Differences are difficult to 

reconcile. However, although the ‘real’ interdiction rates depends on accurate data, for 

reasons noted below, the effect may be (relatively) insignificant. Whether closer to one 

percent or three percent, New Zealand’s interdiction rate, based on available official 

figure, is small.  

 

 Conclusion 

 

This chapter sought to identify policy effectiveness differences between jurisdictions that 

uniformly impose comprehensive money laundering controls on banks, but each applies 

different policy settings for professionals. It found considerable challenges meaningfully 

demonstrating policy success.  

 

If policy initiatives have any material crime prevention impact, it should be evident across 

a range of indicators such as interdiction rates. Because interdiction rates were found to 

be uniformly small, however, it was not possible to discern any material differences 

generally, let alone any differences potentially attributable to varying policy settings 

regarding professionals. No meaningful policy effectiveness differences were found 

between jurisdictions that apply anti-money laundering obligations over some (Canada), 

none (Australia), or all (UK) facilitator professions, or that apply limited obligations over 

the professions (New Zealand). 

 

As noted above, these findings are necessarily preliminary. With such research “still at 

an early stage” (Levi, 2015a, p.396), interdiction rates based on known and unknown 

flaws and inconsistent data remain, at best, ‘order of magnitude’ indicators, pending 

further research and validation of their constituent components.  

 

Nonetheless, because interdiction rates are tiny, even if primary source data in each 

jurisdiction ultimately results in findings that the ‘correct’ rates differ, it might feasibly 

make relatively little difference, because the gap between estimated criminal proceeds 
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and criminal asset seizures is so large. On the basis of information currently available, the 

quantum of criminal proceeds interdicted by authorities is little more than a rounding 

error in the respective country accounts, and globally, of ‘Criminals, Inc’. 

 

Interdiction rates may be higher or lower in some jurisdictions, yet these measures suggest 

that a tiny portion of criminal funds is intercepted. Moreover, even if a country with say, 

a two percent interdiction rate markedly increases its anti-money laundering and 

asset-seizure capabilities, a doubling of seizures and forfeitures (output measures) might 

give the impression of effectiveness. However, outcome measures of the effect and impact 

on crime might remain (relatively) insignificant. Whether 98 percent or ‘only’ 96 percent 

of the money generated annually from serious crime stays in criminal hands, adding to 

prior accumulated wealth, the real impact on criminal operations is less impressive. Policy 

effectiveness measured by interdiction rates operates in the region of a rounding error 

when criminals count the profits generated from whatever form of economic harm and 

human misery their activities impose. 

 

The concluding message is fourfold.  

 

First, crime pays. Not, of course, for offenders from whom authorities forfeit criminal 

assets, activities at which law enforcement agencies in many countries are increasingly 

adept. The relative quantum of criminal assets seized, however, is tiny.  

 

Second, assertions that nominally large, and increasing, criminal asset forfeitures ‘prove’ 

that crime doesn’t pay may be misleading, selective (framed narrowly to suit chosen facts 

presented in a positive light), or rhetorical devices.  

 

Third, the significant cost of anti-money laundering obligations imposed on millions of 

private sector actors may not compare well if measured against the combined impact of 

such policies that provide intelligence enabling authorities to detect and interdict criminal 

assets. If interdiction rates are a reasonable ‘success rate’ as the United Nations contends, 

to close the gap between illicit funds generated by crime and criminal assets confiscated 

(and, thus, to bridge the corresponding gap between rhetoric and effectiveness), may 

require something other than ‘more-of-the-same’ policies. If effectiveness in disrupting 

and preventing crime is the policy objective, a step-change in policy vision and regulatory 

and enforcement leadership and capability may be required. 
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Fourth, renewed focus on intervention rates as a meaningful and practical ‘success rate’ 

measure of policy effectiveness may help introduce a greater degree of objective rigour 

to the component currently largely unchecked by any tendency towards “mythical 

numbers” (Reuter, 1984, Singer, 1971). The amounts seized and forfeited each year, while 

marked by methodological biases and inconsistencies, is at least broadly speaking readily 

definable. By contrast, estimates of total proceeds of crime suffer from a larger political 

constituency for keeping the numbers high than for keeping them accurate (Reuter, 1984), 

particularly for their utility as institutional “problem amplifiers” (Levi, 2015a, p.392) for 

officials and policymakers extending regulatory reach. Reframing the conversation for 

policy effectiveness, with interdiction rates a viable measure, may at least help reduce 

any tendency for overstatement. If it deflates some estimates of crime proceeds as 

artificially high, thus revealing higher interdiction rates than current estimates suggest, a 

propensity towards accuracy may be a good thing. If interdiction rates were based soundly 

on objective, verifiable estimates, policymakers and regulatory and enforcement 

authorities, and the millions of private-sector actors co-opted to assist, would be better 

placed to target resources and activities towards dismantling criminal enterprises, 

unhampered by mythical numbers creating ‘alternative facts’. 

 

In the meantime, empirical evidence about how criminal actors use professionals to 

launder illicit proceeds may contribute to the discussion. The comparative review in this 

chapter completes the base for developing the methodology (in chapter 2) that was used 

to identify and evaluate new data on the use of professional facilitators enabling real estate 

transactions with criminal proceeds. The resulting new empirical findings are outlined in 

chapters 8-9. 
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8 The extent of professionals’ activities enabling 
criminal transactions 

 

The findings in chapters 8-9 help close a knowledge gap with new empirical evidence 

about the nature and extent of professional facilitators’ involvement enabling real estate 

transactions with the proceeds of crime.  

 

This chapter has two parts. The first briefly explains why this thesis cannot assess the full 

extent of professional facilitators’ involvement in criminal transactions. The second part 

presents research findings addressing the assessed extent of professionals’ involvement 

with criminal real estate transactions. With few ‘known’ cases of professionals facilitating 

criminal transactions across the complete field of professional practice over 

approximately two decades (Police v Devereux, 2002, R v Karstens, 2002, Police v Patel, 

2002), in just one area of practice examined in this research (real estate transactions), 

constrained by data from detected cases with proven criminal proceeds, and further 

limited to such of those cases where data were available and assessable (as detailed in 

chapter 2), this research identified 173 professionals involved in real estate transactions 

with illicit funds. Chapter 9 then completes the new empirical research component, with 

findings assessing the nature of those professionals’ activities.  

 

 Full extent of facilitator involvement understated 

 

This section outlines foundational issues related to data scope and scale, before 

section 8.2 outlines new research findings on the extent of professional facilitators’ 

involvement in real estate transactions with criminal proceeds. 

 

8.1.1 Extent of facilitator involvement unknown 
 

It was not possible to estimate the full extent of professionals’ involvement in facilitating 

financial transactions with illicit funds generally, nor fully in relation to real estate 

transactions the subject of this research. This thesis therefore shines new light on a subset 

of such transactions. That subset is of indeterminate dimensions, yet likely represents a 

relatively small proportion of criminal real estate transactions enabled by professionals, 
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due to missing data in relation to detected criminal transactions, and due to a continuing 

knowledge gap regarding undetected criminal transactions represented by the base of the 

pyramid in figure 2.1. This research, like Benson’s, is thus focused on “understanding 

the facilitation of money laundering by professionals, the processes and actions involved, 

and the situational contexts in which these actions occur, rather than making quantitative 

assessments of scale or frequency” (2016, p.90, emphasis in original). 

 

8.1.2 Data understate numbers facilitating criminal transactions 
 

Missing data from known real estate transactions with proven criminal proceeds, 

illustrated in the black-shaded areas in figure 2.3 (repeated as figure 8.1, below), was 

unable to be evaluated. Data limitations thus understate the number of professionals 

involved in such transactions, and the nature and extent of their involvement. For 

example, in cases 3 and 16 access to court files was granted (as described in the ninth 

data tranche outlined in section 2.6.1), but core documents were found to be missing, and 

insufficient data for assessment. The description and nature of the missing documents, 

however, and the context of related source documents, clearly indicate extensive use of 

professional facilitators in transactions with known criminal proceeds, confirming 

relevance. These examples are in the 10 cases labelled “data missing” in figure 8.1. The 

larger black-shaded area of “forfeiture judgments missing” also contains missing data, 

but in those cases, it was not possible even to assess potential relevance regarding 

professionals’ involvement, as explained in chapter 2. 

 

Figure 8.1 Missing data: Number of facilitators understated 
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Moreover, as noted in section 2.4.6, the extent to which the identified research cases are 

representative of the wider population of criminal transactions enabled by professionals 

is unknown. Nor is it known what proportion of all criminal financial transactions, 

detected and undetected, involve real estate. No scientifically rigorous estimate of the 

scale and scope of involvement by professional facilitators in such transactions could be 

made. For illustrative purposes only, and in any event limited to known cases with proven 

criminal proceeds in real estate transactions, a simple linear extrapolation applying the 

same proportions that resulted in 38 research cases with 173 identified professionals 

facilitating relevant transactions with criminal proceeds results in a prospective total of 

67 relevant research cases with 305 professionals.16 

 

In any event, an indeterminate body of unknown criminal transactions with undetected 

criminal actors (represented by the base of the pyramid in figure 2.1) will have been 

facilitated by a further unknown number of professionals. By official estimates suggesting 

that somewhere in the order of 97-99 percent of criminal proceeds remain in the hands of 

criminal actors (chapter 7), a logical hypothesis is that the number of undetected criminal 

transactions, including those facilitated by professionals, is feasibly many times more 

than the subset of identified research cases with available data assessed in this thesis. 

 

8.1.3 Facilitator involvement understated 
 

In relation to the identified research cases in this thesis, the available data also likely 

understates the observed presence of red-flag criminal indicators, for at least four reasons. 

 

First, the dataset of judgments with real estate forfeited as involving proven proceeds of 

crime (with notable exceptions (Police v Devereux, 2002, S-G v MacDonnell, 2005, R v 

Allison, 2004)) seldom meaningfully outlines professionals’ participation. Those 

judgments typically focus on the primary offenders, not the lawyers, real estate agents 

and accountants engaged by them to enable their criminal transactions. 

 

                                                           
16 Applying the proportion of potentially relevant cases from located forfeiture judgments (27/87=31%) to 
the body of missing forfeiture judgments (68) suggests another 21 potentially relevant cases. Applying the 
proportion of additional qualifying research cases identified (12-1=11/27=41%) suggests another 8 cases. 
Applying the average number of facilitators identified in the 38 research cases (173/38=4.55) to the 
prospective additional 29 research cases suggests another 132 professionals, and a total of 305. 
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Second, prosecution choices restricted data availability. In case 5, for example, property 

purchased with criminal proceeds was also used to commit and facilitate crime. This 

provided a simpler path to what may be regarded the same result for prosecutors, property 

forfeiture. In case 8, property acquired with criminal proceeds was no longer owned by 

the offender, and prosecutors needed only to prove the acquisition of illicit funds to found 

claims against other assets. Similarly, in case 25, notwithstanding circumstances 

evidencing multiple criminal indicators and repeat transactions involving facilitators. In 

case 9, investigation was triggered by a later financial transaction unrelated to the earlier 

property acquisition with criminal proceeds. In such cases, some property transaction data 

evidencing the full involvement of facilitators were missing. 

 

Third, the research was constrained by incomplete data about professionals’ involvement. 

With some exceptions (for example, cases 11, 12, 18, 19, 22), investigations seldom 

extended beyond the activities of primary offenders. In many cases, the lack of further 

investigation was likely immaterial, particularly when facilitators were ‘innocently’ 

duped, with no discernible red-flag criminal indicators. In many cases, however, further 

investigation by enforcement and judicial authorities would have provided more data on 

the full extent of professionals’ involvement in financial transactions with criminal 

proceeds. For example, in case 23, a lawyer’s explanation was so succinct as to be 

elliptical, notable less for what it said (asserting reliance on client instructions) than for 

what it omitted in response to multiple identified criminal indicators. The failure to check 

client assertions capable of verification or corroboration provided a clear basis for further 

investigation (and more data on the facilitator’s role) but appears to have proceeded no 

further. Much of what facilitators did, omitted, and observed, may never be known. 

 

Fourth, the identified involvement of real estate professionals likely understates their 

involvement enabling criminal financial transactions. When investigators undertook more 

extensive enquiries about facilitators’ roles, they appear to have done so mostly by 

accessing lawyers’ files (and in a few cases, accountants’ records, for example, case 18). 

With few exceptions (for example, cases 12 and 19), there is limited evidence of real 

estate agents formally questioned, and none indicating their files were sought. Thus, the 

data contain more information about lawyers’ activities than real estate agents in the same 

transactions. The apparent preponderance of criminal indicators identified in relation to 

lawyers does not, therefore, necessarily mean that some of those indicators were not also 

apparent to real estate agents. They were simply not observed in the available dataset.  
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Nonetheless, the nature of real estate transactions in New Zealand means that lawyers 

acting for clients laundering criminal funds through property transactions are typically 

more exposed to red-flag indicators than real estate agents. Agents mostly act for vendors 

and often (although not always, as evidenced in the research) have limited knowledge of 

purchasers. Lawyers engaged to purchase property with criminal proceeds appear 

generally likely to have more information about their client’s bona fides and source of 

funds than most other professionals involved in the same transaction. This observation is 

reversed when offenders sell property. The vendor’s lawyer and real estate agent may 

have more knowledge of their client’s bona fides and the disbursement of criminal 

proceeds than the purchaser’s lawyer. These observations were confirmed by the 

research. Most research cases, however, involved the purchase of real estate with criminal 

proceeds, thus reflecting a preponderance of red-flag indicators more closely associated 

with purchasers’ lawyers than other facilitators. 

 The extent of professionals’ activities enabling criminal 
transactions 

 

The remainder of this chapter offers independent empirical evidence to help close some 

of the intelligence gaps about the nature and extent of money laundering into real estate, 

and how the services of professional facilitators have been used in such transactions. 

 

8.2.1 Professionals enabling criminal real estate transactions 
 

From an evidential baseline of one (Police v Devereux, 2002), three (R v Karstens, 2002, 

Police v Patel, 2002) or perhaps four (R v Hampton (discharged), 2003) known cases of 

professionals facilitating financial transactions with illicit funds, the research identified 

173 professionals enabling known real estate transactions with criminal proceeds. Of 

those, 147 were primary enablers, directly involved in completing relevant property 

transactions, assisted by another 26 professionals preparing trust documents and other 

tasks associated with those transactions, illustrated in figure 8.2.  
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Figure 8.2 Known criminal real estate transactions enabled by professionals 

 

 

 

Many transactions involved multiple professionals, sometimes several from the same 

firm. The assumption of mostly at least three facilitators involved with each transaction 

was confirmed, with an average and median of four facilitators for all assessed 

transactions. A few transactions were identified as private sales, without real estate 

agents, resulting in a range of between two and eight facilitators involved with each 

transaction, illustrated in figure 8.3.  

 

Figure 8.3 Facilitators per real estate transaction 
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8.2.2 Facilitators from wide range of firms and locations 
 

Professional facilitators enabling criminal real estate transactions were from firms of 

many sizes, including sole practitioners, small local firms, regional firms, large blue-chip 

firms and national franchises. Firms were in small towns and the largest cities. Some 

professionals are prominent in their professions. At least one is now a judge. The research 

focused on individuals, so it was not necessary to develop coding to classify involvement 

by firm size or type. In broad observational terms, in relation to law firms there seemed a 

preponderance mostly of smaller and medium-sized firms. For real estate firms, although 

the names of some firms did not always include any associated franchise, broadly there 

seemed no preponderance of independent local firms over the franchises of large national 

firms, or vice versa. Both firm types were represented. 

 

8.2.3 Facilitators involved in wide range of criminal transactions 
 

Consistent with international assessments about the wide-ranging role of professional 

facilitators (FATF, 2008a, FATF, 2008b, FATF, 2008c, FATF, 2013c), the research 

found professionals enabling a wide range of transactions beyond those assessed in this 

research, illustrated in figure 8.4. In that diagram, the research area is coloured blue. 

Sources of illicit funds in research cases are listed in the blue box. Some of the activities 

of professionals identified in the research cases but outside the scope of research intersect 

the blue circle. The list of such activities identified is illustrative, not exhaustive. 

 

Figure 8.4 Professional facilitators’ roles enabling crime proceeds transactions 
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Other activities conducted by professionals identified in the research included 

incorporating companies in New Zealand and overseas, establishing trusts, preparing 

heads of agreement and other contracts and trust documents, reviewing contracts, and 

varying the terms of existing contracts. Professionals also acted as trustees, established 

corporate trustee companies, and conducted litigation potentially involving criminal 

proceeds (as outlined in the following section). Some lodged formal notices to preserve 

or release interests in property acquired with criminal proceeds, and one advised a client 

used as a ‘straw man’ as the ostensible owner of property acquired with criminal proceeds. 

Others advised their colleagues facilitating real estate transactions with proceeds of crime, 

or acted as conduits for payment to financial institutions to facilitate criminal asset 

purchases, as a funding channel for payment to other professionals enabling property 

transactions, or to receive criminal funds and arrange payment overseas.  

 

In one case, three accountancy businesses and an immigration consultancy and company 

incorporation business incorporated companies used to generate criminal proceeds, as 

consignees of multiple shipments of methamphetamine into New Zealand. Other 

accountants also established companies used for criminal endeavours. Another 

accountant whose activities were outside research parameters, after conducting financial 

transactions facilitating his client’s money laundering, filed the client’s tax returns soon 

after his conviction. The accountant observed that his client had not lodged a tax return 

for some years and tax authorities were not concerned with the legality of income. The 

client (then in prison for activities which generated the non-declared income) received 

over $200,000 in tax refunds. There was no suggestion that the accountant’s activity in 

this regard was improper. Convicted drugs traffickers and money launderers are entitled 

to claim tax refunds when they no longer need to conceal their criminal enterprises.  

 

After a real estate agent facilitated a property transaction with criminal proceeds that was 

subsequently restrained by authorities, the agent listed another property for sale also 

owned by the offenders (itself purchased with illicit funds), before it too was restrained. 

A senior lawyer acting as counsel for an offender (the lawyer was not involved in the 

earlier property transaction) purchased one of two adjoining properties that, possibly as 

an oversight, was not formally subject to forfeiture. Immediately listing it for sale, 

property records indicate that the Queen’s Counsel sold the property a few months later 

at a profit. Another high-level criminal entrepreneur sought advice from an Auckland 

barrister on criminal asset forfeiture legislation. 
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These transactions were outside the scope of this thesis. Some appear unusual, but there 

is no suggestion of anything untoward or improper. Their circumstances were seldom 

investigated by authorities, and additional details were often unavailable, illustrated with 

an example in the following section.  

 

8.2.4 Litigation laundering? 
 

Lawyers support excluding “legal advice and representation in litigation” (Russell 

McVeagh, 2016), and barristers (Umbrella Law, 2016, p.3), from the anti-money 

laundering regime, on the basis that it is asserted not to be required by international norms, 

and perceptions that the risk is “very low”, because “this work does not in itself include 

investment or transmission of funds” (Minter Ellison, 2016, p.14).  

 

The claimed exclusion from the international norms represented by Financial Action Task 

Force (FATF) recommendations is not entirely accurate. FATF recognises the 

fundamental importance of legal representation but, citing the English Court of Appeal 

(Bowman v Fels, 2005) notes that sham litigation is not exempt from reporting obligations 

(FATF, 2013c, p.69). Nor is the assertion that litigation does not involve the transmission 

of funds wholly accurate. International examples include a sophisticated operation 

laundering tens of billions of dollars from Russia through fictitious companies, loans, and 

guarantees used to generate court documents enabling the payment of judicially 

authenticated ‘debts’ (Harding, 2017, Harding and Hopkins, 2017), including $54,900 

reportedly paid to a New Zealand company (OCCRP).  

 

Without in-depth research supported by investigative capability it is not possible to be 

definitive, but this research may have identified a New Zealand example involving 

hundreds of thousands of dollars laundered through litigation. 

 

A successful criminal entrepreneur undetected for many years used multiple methods for 

laundering many millions of dollars of criminal proceeds. In the context of knowledge 

about his circumstances, operations, and his extensive use of professional facilitators at 

that time, a single court judgment, on its face unusual, suggests that he may have added 

litigation to his repertoire of identified money laundering techniques. 
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The offender’s trust was involved in litigation with another trust. Both were managed by 

the same trustee company, established and operated by an accounting firm used by the 

offender in other transactions. The judgment records that the offender’s trust (allegedly) 

agreed to sell the shares of a company to the other trust, but received only the first in a 

series of scheduled payments. The offender’s trust (managed by the accounting firm’s 

trustee company, owned by the firm’s partners) formally demanded the remaining 

purchase price against the allegedly defaulting trust (for which the accounting firm’s 

company was also trustee), and against one of the firm’s partners as guarantor. At a 

summary judgment hearing (an expedited process allowing judgments to be made 

summarily, without trial, and without more in-depth scrutiny by High Court judges) 

neither the trust nor accountant disputed the claim. However, the circumstances were 

slightly more complex (or, if money laundering, it would have been an obvious charade 

to capitulate too easily). The other trust and accountant claimed not to be liable, because 

(they said) the offender’s trust owed them money too, which they argued could be set off 

against the acknowledged debt. The set-off claim, however, was based on a contract that 

neither party could locate. Unsurprisingly, the associate judge said that the defence lacked 

any foundation. With the set-off dismissed, the result was obvious. The claim, which had 

earlier been simply admitted, succeeded as a matter of course, and payment of the full 

amount, plus interest, was ordered. Funds could then be transferred, perhaps simply 

within the accounting firm itself, replacing its hat as trustee for one trust as it donned the 

trustee’s hat for the other. The offender could then ‘prove’ the legitimacy of many 

hundreds of thousands of dollars paid to his trust, as settlement for litigation.  

 

If it was a ‘manufactured claim’, with proceeds of crime supplied to third parties to allow 

them to conduct an ineffectual defence and enabling them to make a large, seemingly 

legitimate payment, other professionals assisted, presumably unwittingly, including the 

lawyers for both parties, and the judicial system itself.  

 

As well as an almost complete lack of evidence about contracts approaching a million 

dollars, the same parties on both sides, the limited transparency of parties’ identities (both 

were trusts, with names unassociated with the offender) and other factors indicate the 

prospect that the litigation may have been conducted for money laundering purposes. 

Other hallmark indicators include an unusual level of agreement between disputing 

parties. Claims were admitted, and no issue was made about a lack of evidence or obvious 

contradictions. The apparent dispute was extremely limited in scope; whether there was 
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a right to set-off, an argument that had no chance of success. The case was heard on one 

day with judgment the following day. The associate judge dismissed the evidence in a 

single sentence, and the claim itself in the next. Litigation between closely associated 

parties often signals ruptured relationships, but companies office records indicate that the 

accounting firm continued to act for the offender after the litigation concluded. Moreover, 

although the offender regularly engaged several firms of solicitors, neither firm engaged 

for the litigation, nor either barrister, appear to have been used by the offender before, or 

since, in other transactions. Nor did the accounting firm instruct its regular law firm, 

assuming the firm associated with incorporation of the trustee company is the accounting 

firm’s regular law firm. Moreover, that firm is a large regional law firm, equally capable 

of conducting litigation as any of the other law firms selected to do so. These factors are 

not conclusive, and further information that might explain some of them was unavailable. 

At least one possible inference is that the offender, or the accounting firm, chose lawyers 

with whom they had few or no prior dealings, as less likely to raise suspicions.  

 

A few years later, in unrelated events, both principals of the accounting firm were 

censured and struck off the register of accountants, and at least one was bankrupted, found 

guilty of taking money from client accounts without authorisation, and imprisoned. This 

section and the preceding one suggest that the activities of professionals in other practice 

areas may warrant further research, but in the meantime the following section returns to 

the core research, real estate transactions enabled by professional facilitators. 

 

8.2.5 Professional facilitators exposed to many criminal indicators 
 

As noted in chapter 7, Australian officials suggest that a lack of obligations for 

professionals to “look behind” transactions might make it difficult for them to be aware 

when their services are misused by criminals (Australia, 2016, p.33). Empirical findings 

in this thesis suggest that a lack of anti-money laundering obligations may not be the only, 

or not necessarily the main, impediment. Even with such obligations in New Zealand (at 

least, for real estate transactions), this research found that professionals seldom ‘looked 

behind’ such transactions in any event, as detailed in chapter 9. Nor was their failure to 

do so due to a lack of identified indicators of criminal activity, as outlined in this section.  

 

This research found that professional facilitators were significantly exposed to 

characteristics associated with the investment of criminal proceeds in real estate. 
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Illustrated in figure 8.5, at least half of all identified red-flag criminal indicators were 

evaluated visible to facilitators in 75 percent of all assessed real estate transactions with 

criminal proceeds enabled by professionals.  

 

Figure 8.5 Red-flag criminal indicators visible to facilitators 

 

 

Unsurprisingly, fewer red-flags were visible to non-complicit facilitators. At least half of 

all identified red-flag criminal indicators were assessed visible in 61 percent of all 

criminal real estate transactions enabled by non-complicit professionals, in figure 8.6. 

 

Figure 8.6 Red-flag criminal indicators visible to non-complicit facilitators 
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Policy implication: Anti-money laundering controls for banks and facilitators 

The research confirmed the hypothesis core to anti-money laundering norms that 

professionals involved in real estate transactions often have access to sufficient 

information to identify and, if appropriate, report suspicious activities (FATF, 2012b, 

Recommendations 22 & 23).  

 

Nor are red-flag indicators of criminal activity conceptually difficult to grasp. The 

research cases show accommodation suppliers, courier drivers, bank tellers and others 

raising concerns despite often little more than a fleeting engagement with criminal actors 

laundering proceeds of crime. In every research case, professionals with more intimate 

knowledge of the offender, the funds, and the structure and circumstances of the 

transaction were engaged to facilitate criminal enterprises, yet often seemingly missed 

simple indicators sometimes observed by ordinary people.  

 

The empirical evidence failed to support assertions that banks are inherently better placed 

than professionals to identify suspicious activities associated with real estate transactions 

(FATF and APG, 2015, p.88, Deloitte, 2010, p.7, 107, McVeagh Fleming, 2016, p.3, 

Wagg, 2016). Offenders often had pre-existing relationships with banks, before their 

relationships with professional facilitators. However, in relation to relevant financial 

transactions in this research (real estate transactions with criminal proceeds), facilitators 

were mostly involved with those transactions for a longer period and in greater depth than 

banks. Professionals typically structured, designed, and implemented the financial 

transactions that banks ultimately processed, and in almost every case had more 

interactions with criminal actors advancing real estate transactions with criminal proceeds 

than banks’ involvement with those transactions. 

 

As noted in chapter 4, UK authorities confirm banks’ difficulties in this regard. Banks 

see only a small segment of most transactions (Home Office and HM Treasury, 2015, 

p.34). This was observed in the research. A bank teller with momentary involvement with 

a relevant transaction was alert to unusual circumstances in case 23, for example, yet a 

lawyer with deep knowledge of the offender and the transaction (later described by a 

judge as being clearly indicative of an illicit transaction), facilitated a real estate 

transaction with criminal proceeds seemingly without noticing at least eight identified 

red-flag criminal indicators. 
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The empirical research indicates that professional facilitators are often better able to 

identify and, if appropriate, report suspicious real estate transactions. It does not, 

however, support the proposition that anti-money laundering obligations should rest with 

facilitators alone. In some cases, banks processed financial transactions in circumstances 

that shielded professionals from knowledge of some red-flags, such as depositing illicit 

funds into banks, subsequently transferred electronically for deposit and settlement 

purposes in real estate transactions, as observed for example in cases 6, 8 and others. In 

other cases (for example, cases 10 and 12), when banks processed financial transactions 

as instructed by professional facilitators, they were shielded from visibility of red-flag 

criminal indicators that presented solely to facilitators.  

These findings support the simple proposition that financial institutions and professionals 

are both exposed to red-flag criminal indicators in real estate transactions with proceeds 

of crime. The research also exposed sometimes considerable differences in the extent of 

information assessed visible to and between different facilitators and banks, outlined in 

broad terms in the following section, and in greater detail in section 9.1.3. 

8.2.6 Information asymmetry between banks and facilitators 

Although professional groups often suggest that banks are better placed than their 

members to detect and report suspicious transactions (FATF and APG, 2015, p.88, 

Deloitte, 2010, pp.104, 107, 241-242, 278), the above observations from the empirical 

research illustrate gaps between different facilitators, and between banks and facilitators, 

even when each may have obligations to detect suspicious transactions.  

In some cases, overlap was observed, with bank and facilitator each aware of the same 

indicator, such as where a professional knows of bank deposits made with cash, as in 

cases 4 and 12. Contrary to complaints about duplication, Swiss professionals report that 

this is not such a problem in practice (Deloitte, 2010, p.279). The research also found that 

red-flags identified by a bank or professional facilitators are often not visible to the other, 

suggesting that the oft-claimed ‘duplication’ issue may be illusory. The empirical 

evidence indicates that red-flag criminal indicators are not evenly distributed, and are not 

equally visible to banks and facilitators alike, or as between facilitators. Quite the 

opposite. As detailed in chapter 9, the research found that red-flags visible to some are 

often not visible to other legitimate actors involved in the same criminal transaction. 
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Moreover, when only a bank is aware of a cash deposit, it may be insufficient alone to 

trigger concern. Likewise, when a professional is aware of several red-flags but not earlier 

structured cash deposits (as in cases 2, 6 and others), those he or she is aware of may be 

insufficient to prompt concern or enquiry. The reverse was often observed in the research 

cases when banks were unaware of red-flags visible to, but not acted on by, professionals.  

 

Policy implication: When ‘both’ may not be sufficient 

In each case illustrated above, the lack of knowledge by one party of red-flag criminal 

indicators visible only to the other represents a gap not filled by policy settings requiring 

both bank and facilitator to detect suspicions. Red-flags visible to each may be 

insufficient to trigger reports by either, yet if a bank was aware of additional red-flags 

visible only to a facilitator, or vice versa, it might be sufficient to raise concerns by either 

or both. This presents difficult policy issues, not resolved by the simple policy solution 

of imposing anti-money laundering controls on banks and facilitators. A potentially 

significant gap remains, when neither has visibility of sufficient red-flags to trigger an 

alert, even when (viewed holistically) there are sufficient red-flags to trigger concern.  

 

This observation illustrates another conundrum. Although there may be sufficient 

red-flags visible (in aggregate) to all relevant reporting entities, under existing policy 

settings and global anti-money laundering norms, the relevant authorities typically cannot 

act as a central intelligence clearing house for the totality of red-flag criminal indicators 

associated with any relevant financial transaction. Under current settings, they receive 

notification when a single reporting entity identifies (or multiple reporting entities 

separately identify) sufficient red flags to form a suspicion and choose to notify 

authorities accordingly. The same result ensues; the central authority cannot effectively 

act as clearing house in such cases. When no single entity, such as a bank, a lawyer, an 

accountant, or a real estate agent, has visibility of sufficient red-flags to trigger an alert, 

the criminal activity will remain undetected, even when (viewed holistically) there are 

more than sufficient red-flags to trigger concern.  

 

A global bank involved in a major international money laundering investigation involving 

at least £20 billion over four years recently made similar observations in relation to 

information asymmetry as between banks and regulatory and enforcement agencies. 

Amongst tens of thousands of financial transactions, hardly any raised the suspicions of 

any of the banks involved. HSBC said: “This case highlights the need for greater 
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information sharing between the public and private sectors, each of whom holds 

important information the other does not” (Harding et al., 2017, The Guardian, 2017).  

 

In practical terms, Australia’s anti-money laundering regulator has begun to address “this 

huge vacuum between industry and government” with the March 2017 launch of a ‘Fintel 

Alliance’ (AUSTRAC, 2017a). The cornerstone initiative of a group including 

enforcement and regulatory agencies, banks and universities, is a “physical Operations 

Hub that will allow law enforcement agents and private institutions to work side-by-side 

in ‘real time’ to target criminal organisations” (Lynch, 2017). 

 

The research found that criminals capitalised on such gaps to help conceal their activities 

by compartmentalising knowledge between banks and facilitators (for example, cases 7 

and 12) and as between facilitators. In some cases, it was successful, such as case 2, where 

previous large shipments of methamphetamine were undetected. One of the most 

successful in navigating the modern anti-money laundering system’s inherent gaps, as 

illustrated in this research, was the offender in case 18. Notwithstanding numerous 

identified red-flags in transactions involving multiple banks and facilitators, his activities 

remained undetected for nearly a decade. Some facilitators saw no red flags, or were 

unwittingly used, with too few red-flags, individually, to form a suspicion. Others were 

assessed as wilfully blind. Closing their eyes to red-flags clearly suited the offender. The 

research identified that he used one law firm several more times after finding them 

oblivious to multiple red-flag criminal indicators. Nor was he eventually apprehended 

because of the dominant anti-money laundering control mechanism, the spontaneous 

reporting of suspicious transactions by alert professionals.  

 

The colour-coded methodology developed in this thesis for the first time shows these 

issues graphically, illustrating sometimes considerable knowledge gaps where banks and 

professionals may each be aware of different red-flags, detailed in section 9.1.3. 

 

8.2.7 Information asymmetry between professional facilitators 
 

Professionals often assert that money laundering controls should be tightly constrained, 

such as to activities and services mandated by FATF or ‘known’ risk areas (KPMG, 2016, 

Mackay Bailey, 2016, Bell Gully, 2016, AJ Park, 2016, Russell McVeagh, 2016, 
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Chapman Tripp, 2016, Minter Ellison, 2016). Such arguments appear mostly to have been 

baldly asserted, unsupported by contemporary local evidence.  

 

The empirical evidence in this research presents a more nuanced picture. Some of the 

general observations were found to be valid, yet identified exceptions often rendered them 

meaningless. This research confirmed a wide variability in information available to - and 

awareness of - red-flag indicators of criminal activity by different facilitators involved in 

the same transaction. Some faced a significant number of red-flags, while others saw no 

or few indicators of criminal activity, materially affecting their relative placement on a 

recognised continuum of involvement. This suggests counterintuitive policy implications. 

 

Some facilitator roles face preponderance of red-flag criminal indicators 

Each case depends on its circumstances. But, in the context of real estate transactions 

with criminal proceeds, these findings support the hypothesis that purchasers’ lawyers are 

generally more likely than real estate agents and vendors’ lawyers to be exposed to red-

flag indicators of criminal activity as to gain sufficient knowledge of circumstances 

relevant to their client and the source of funds to identify suspicious transactions.  

 

The obvious and most consistent identified exception relates to the deposit, typically paid 

directly to the vendor’s real estate agent. Other identified exceptions relate to specific 

circumstances associated with each transaction, including when red-flags visible to one 

facilitator became visible to others. For example, in case 12 the purchaser’s lawyer 

learned that a large cash deposit was paid to the real estate agent. Likewise, when a 

criminal in case 19 changed the name of the purchaser initially listed on the sale 

agreement, both lawyers would have been aware of the alteration, irrespective which of 

them effected the change. 

 

Although only one real estate agent typically receives funds, the research found that other 

agents may be exposed to sufficient red-flag criminal indicators as potentially to prompt 

heightened awareness or further enquiries. In case 27, for example, one agency not 

involved in the purchase that was the subject of the research had more dealings with one 

of the property owners than agents enabling the primary transaction, and over a longer 

period, including an ongoing relationship as rental manager of the property purchased 

with illicit funds. In case 2, limited red-flags were assessed visible by facilitators engaged 

in the real estate transaction with criminal proceeds, yet accountants engaged in separate 



226 
 

transactions associated with generating the criminal funds used to fund the property 

purchase may have faced more red-flag indicators of criminal activity.  

 

Policy implications: Assumption-based policy settings poorly founded 

Those exceptions, and identified evidence of criminal actors seeking to compartmentalise 

knowledge between individual facilitators, as in case 12 for example, were sufficiently 

widespread to indicate that policy settings requiring only those facilitators considered 

most likely to have sufficient information about potential criminal misuse of their services 

to be subject to anti-money laundering obligations, such as purchasers’ lawyers and 

deposit-taking activities of real estate agents, may not be well-founded empirically.  

 

In many cases, such assumptions would be incorrect simply due to variable circumstances 

associated with such transactions. In most cases, the methodology for assessing individual 

facilitators’ involvement reveals inherent knowledge-compartmentalisation capabilities, 

illustrated by every red-flag indicator assessed visible by one facilitator yet not by 

another. The colour-coded system developed to assess facilitator participation illustrates 

this knowledge-compartmentalisation graphically, in the following chapter.  

 

Assumptions that specific facilitator groups inherently ‘see’ most red-flags - for example, 

to support policy settings imposing money laundering controls on specific groups or those 

conducting specified transactions - may be rendered incorrect in practice if it encourages 

criminals to increase their existing knowledge-compartmentalising activities, as 

evidenced in the research cases. The research found that criminal activity does not reliably 

follow such a standard, linear, transaction-oriented framework, with seemingly logical 

pre-specified groups of professionals being more exposed to sufficient red-flags than 

others. In the empirical reality of actual transactions, it found that ‘other’ facilitators than 

those expected were often exposed to multiple red-flag criminal indicators. Other external 

influences were also identified, including the activities of a regulator without anti-money 

laundering regulatory functions, outlined in the following section. 

 

8.2.8 Law Society de-facto regulatory impact 
 

Unlike the UK, New Zealand’s law society performs no formal anti-money laundering 

role. The research found, however, that the law society’s activities contributed to the 

policy impact intended by anti-money laundering controls.  
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Curiously, the effect of the law society’s actions, in monetary and crime prevention terms, 

appeared greater than the impact of the primary anti-money laundering mechanism 

intended to detect and deter money laundering through legal professionals. This research 

found that the spontaneous identification and reporting of suspicious real estate 

transactions sometimes results in successful interdiction of criminal proceeds, but the 

Law Society’s intervention resulted in the forfeiture of more criminally-acquired real 

estate. It also led to investigations that closed a substantial methamphetamine 

manufacturing ring and a major long-undetected drugs trafficking network.  

 

In at least two prosecutions of professional facilitators (Police v Devereux, 2002, Police 

v Patel, 2002), serious criminal offending came to light because law society inspectors 

queried large cash transactions through lawyers’ trust accounts (Police v Devereux, 2002, 

paras 20-23, IOL, 2004, R v de Bruin, 2004, paras 7,13). Ironically, in neither case were 

investigations triggered by the primary method intended by anti-money laundering 

policy. The vigilance of law society investigators instead identified lawyers’ failure to 

detect and report suspicious transactions as intended by the policy setting. 

 

The proactive identification of potential criminal indicators associated with lawyers is 

consistent with the legal profession’s “fundamental obligation” to facilitate the 

administration of justice and uphold the rule of law and the law society’s regulatory role 

to monitor trust accounts (LCA 2006). It is consistent also with ethical obligations to 

prevent lawyers facilitating crime (Lawyers' Client Care Rules 2008). 

 

Similar provisions apply to lawyers in many countries, so the New Zealand Law Society’s 

vigilance, even absent anti-money laundering responsibilities, seemingly contrast with 

the response of some lawyer representative bodies. The Law Council of Australia is 

steadfastly opposed to anti-money laundering obligations on lawyers (Law Council of 

Australia, 2014). Canadian law societies successfully pursued litigation to strike down 

anti-money laundering obligations (Canada v Law Societies, 2015). Nor are US legal 

professionals covered by anti-money laundering legislation, which remains limited to 

financial institutions despite examples of lawyers enabling financial transactions with 

illicit funds. One recent example alleges that blue-chip law firms Shearman & Sterling 

and Sullivan & Cromwell transferred hundreds of millions of dollars enabling the 
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purchase of Beverly Hills mansions and Manhattan apartments from billions of dollars 

claimed looted from Malaysia’s 1MDB development fund (US DOJ, 2016).  

 

The NZ Law Society’s crime detection effectiveness also contrasts with formal 

anti-money laundering regulatory functions of its British counterpart. Despite 

considerably more suspicious activity reports, in total (MoJ, 2017b, p.13) and 

proportionately, in the UK than New Zealand (ODT, 2017), the UK’s National Risk 

Assessment records that large sums in ‘high-end’ money laundering continue to be held 

in real estate, and that the role of professional facilitators represents a significant 

‘intelligence gap’ (Home Office and HM Treasury, 2015, pp.5-6). As noted in chapter 4, 

investigative journalists and non-government agencies are more direct, asserting 

anti-money laundering rules and professionals’ regulatory oversight ineffective at 

preventing vast amounts of real estate purchased with illicit funds (Transparency 

International, 2014, Transparency International, 2015a, Transparency International, 

2015b, Reed, 2015, BBC, 2012, BBC, 2014, BBC, 2015). This contrasts with the finding 

above, that - at least for legal professionals in real estate transactions - the NZ Law 

Society’s primary regulatory function (a non-anti-money laundering role) is arguably 

more effective than the dominant anti-money laundering policy framework itself.  

 

Not unexpectedly, however, given that the law society does not formally perform any 

anti-money laundering role, the research identified some obvious gaps. NZ Law Society 

investigations appear heavily weighted towards identifying trust account irregularities, 

particularly large cash payments involving law firms with prior identified regulatory 

(non-money laundering) concerns. There was no evidence of law society investigations 

in other cases of property purchased with cash proceeds of crime involving solicitors not 

investigated for other reasons. In case 20, for example, cash payments between $5000 

and $33,000 were paid into a solicitor’s trust account over the course of a few weeks for 

a property purchase and construction contract. Regarding anti-money laundering controls, 

these transactions demonstrated similar characteristics to the identified cases where law 

society auditors detected unusual transactions. The difference, it seems, is that those 

detections occurred because of pre-existing concerns with the conduct of identified 

lawyers, unrelated to money laundering.  

 

This point was illustrated in reverse in case 7. Property was purchased with cash, 

including large cash deposits to both the real estate agent and the purchaser’s solicitor 
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(with structured cash deposits to fund subsequent bank cheques). There was no suggestion 

that the lawyer was subject to any law society investigative process, which might have 

noted cash deposits. In that case, however, unlike case 20, the primary anti-money 

laundering mechanism operated as intended. The solicitor lodged a suspicious transaction 

report, and property purchased with the proceeds of serious crime was forfeited, and 

further criminal activity prevented. 

 

Examples of law society censure also suggest that profession-oriented regulation may 

differ from a crime-prevention or anti-money laundering focus. Resolved in civil and 

professional tribunals, and therefore untested in the anti-money laundering context, 

definitive findings are not possible. However, compared with criminal sentencing 

possibilities ranging up to seven years’ imprisonment, 24- and 18-month suspensions 

respectively from professional practice seem oddly incongruous for knowingly disbursing 

misappropriated funds (Eden v Fletcher, 2010, Fletcher v Eden, 2012, WBOP v Fletcher, 

2013), and for enabling a trust account to be used as a bank (Otago v Stewart, 2016), in 

effect allowing overseas parties to circumvent banks’ money laundering controls. 

 

New Zealand’s legal complaints service has also indicated that lawyers’ anti-money 

laundering obligations are outside its remit. For example, after a bank reported suspicious 

cash deposits paid into a lawyer’s trust account, the lawyer successfully reviewed a 

lawyers’ standards committee finding regarding his failure similarly to report (SG v 

[City], 2015).  

 

Likewise, when a lawyer accepted a €150,000 cheque drawn on a UK bank, from an 

unknown new client claiming the funds were from a matrimonial property settlement and, 

after checking with his New Zealand bank that the funds had cleared, transferred the 

money to an Asian bank account as directed, less a 10 percent fee. A few days later, the 

cheque was found to be fraudulent and the bank reversed the transaction. The bank 

complained that the lawyer failed to identify his client as required by anti-money 

laundering legislation and had refused to repay the fee retained for facilitating a fraudulent 

payment. The lawyer also refused to assist recovery of the funds, citing confidentiality 

and privilege. The legal complaints review officer accepted that the lawyer “should have 

been on high alert to the possibility he was facilitating money laundering”, and that “some 

further cynicism might be expected when it is learned that [the lawyer] had charged a fee 

of some $25,000, essentially for receiving the funds, crediting them to the firm’s bank 
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account, and then remitting the funds to another account overseas”. However, the 

decisions of two standards committees to lay charges against the lawyer were overturned. 

It was found that “the resources of the [lawyers disciplinary] tribunal should not be 

expended on [such] issues. (Mr AE, 2014, pp.10-11, 13). The bank might seek to recover 

its losses from the lawyer in civil proceedings, or police might choose to prosecute the 

lawyer. It might then become a disciplinary matter, but in the meantime the legal 

profession declined to take action.  

 

Nonetheless, the NZ Law Society has proven to be a surprisingly effective anti-money 

laundering regulator, for its role not as one. 

 

8.2.9 Early warning signal? 
 

At least five professionals (two lawyers and three accountants) who appeared in research 

cases facilitating the purchase of real estate with criminal proceeds, none of whom were 

prosecuted (nor perhaps even investigated) at the time, were later subject to professional 

or criminal sanctions in subsequent, unrelated cases concerning inappropriate conduct 

involving other clients. At least one of the few professionals prosecuted in the research 

cases (a lawyer) was also later bankrupted and struck-off the register of lawyers, for 

subsequent, unrelated, activities involving other clients. Another lawyer was also 

observed in several research cases, facilitating financial transactions for several, 

apparently unrelated, criminals, but appears not to have been subject to any investigation.  

 

It is plausible that the facilitation of financial transactions with illicit funds (at least those 

assessed wilfully blind to their role enabling criminal transactions) may be an early 

warning indicator warranting contemporaneous investigation by professional, regulatory 

or enforcement authorities. In addition to the obvious crime prevention benefits in relation 

to the underlying criminal activities of such facilitators’ clients, early interdiction may 

help disrupt or prevent ongoing or future harm to such facilitators’ other clients. 

 

 Conclusion 

 

This chapter presented new empirical evidence on the extent of professional facilitators’ 

involvement with real estate transactions with illicit funds. Unable to estimate the full 
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extent of professionals’ involvement in facilitating criminal financial transactions, the 

subset of identified research cases revealed that considerably more professionals are 

associated with enabling real estate transactions with illicit funds than previously known.  

 

Professionals were also found more often enablers of such transactions than effective 

sentinels, notwithstanding long-standing anti-money laundering obligations to detect 

suspicious real estate transactions.  

 

Moreover, persistent gaps were identified between the information available to banks and 

between the various professionals facilitating property transactions, offering 

opportunities for criminals to help conceal their activities. The capacity for criminals to 

benefit from both inherent information asymmetry and deliberate knowledge-

compartmentalisation is further addressed in the following chapter, which further 

contributes new empirical evidence on the nature of professionals’ involvement in 

criminal real estate transactions. 
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9 The nature of professionals’ activities enabling 
criminal transactions 

 

This chapter presents further detailed findings associated with the nature of professionals’ 

involvement in real estate transactions with proven criminal proceeds. 

 

 The nature of professionals’ activities 

 

The few known cases of professionals prosecuted for enabling criminal transactions 

occurred more than a decade ago, potentially conveying the implication that, in the 

absence of contemporary evidence, assertions that professionals are at high risk of 

facilitating such transactions may be largely theoretical. An absence of recent 

prosecutions of professionals enabling criminal transactions does not logically mean that 

the activity does not occur. It may simply be under-investigated. The empirical findings 

outlined in this chapter confirm that may be a plausible explanation.  

 

This chapter identifies red-flag indicators empirically associated with criminal investment 

in real estate, in rank order. It also outlines an apparent enforcement gap. Despite ongoing 

high levels of assessed wilful blindness by professional facilitators (failing to inquire 

adequately or at all in the face of identified red-flag criminal indicators), and law changes 

early in the second decade of the research period that improved the ability to secure 

convictions in appropriate cases, no further prosecutions were identified after 2003.  

 

When presented with real estate transactions with illicit funds, nearly a third of 

professional facilitators enabling real estate transactions with criminal proceeds were 

assessed as wilfully blind, failing to inquire further, or at all, notwithstanding multiple 

identified criminal indicators. Nearly another third was assessed unwittingly used by 

criminals. They faced relatively few red-flag criminal indicators, and missed or 

misunderstood their significance. More than a third of professionals enabling such 

transactions were found to have been duped by criminals misusing their services. No 

red-flags were assessed visible when they were used to facilitate criminal endeavours. 
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This chapter concludes by assessing the extent to which the policy of detecting and 

deterring money laundering through professional facilitators in New Zealand’s real estate 

sector is effective, and concludes that intended policy outcomes were achieved in just 

four percent of assessed research cases. This chapter incorporates policy implications 

relevant to specific findings, followed by chapter 10 which concludes the thesis with 

further policy implications and research suggestions. 

 

9.1.1  Red-flag criminal indicators: Ranked 
 

This research provides the first ranked list of characterisations empirically associated with 

criminal investment in New Zealand real estate.  

 

It is well-established that the presence of a red-flag indicator of criminal activity is not 

necessarily sufficient to found concerns sufficient to warrant inquiry, let alone suspicion 

that a professional’s services are being misused. A combination of red-flags is an 

established method for elevated concern (FATF, 2013c, p.79, FATF, 2007b, pp.5, 28, 34, 

Unger and Ferwerda, 2011, p.38, NZ FIU, 2013, pp.3, 10), yet there remains a gap 

between the expression of an accepted truism and its practical reality.  

 

As noted in chapter 4, with few exceptions (Unger and Ferwerda, 2011, pp.112, 135-

136, 139), most official guidance offers little more than generic lists of red-flag criminal 

indicators (FATF, 2008b, FATF, 2008c, AUSTRAC, 2015b, AUSTRAC, 2015a, Pol and 

Balls, 2013, Pol, 2013a, Pol and Balls, 2014, Gagné, 2015, ODT, 2017), lists of red-flags 

identified in case studies (FATF, 2013c, AUSTRAC, 2014a), or both (NZ FIU, 2015, 

AUSTRAC, 2011), with little indication of the relative empirical importance of each.  

 

Figure 9.1 shows the frequency of observed red-flag criminal indicators identified in 

assessed real estate transactions with criminal proceeds. Table 9.1 lists red-flag criminal 

indicators empirically associated with real estate transactions with criminal proceeds 

enabled by professional facilitators. 
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Figure 9.1 Red-flag criminal indicators: Frequency  

 
 

Table 9.1 Red-flag criminal indicators: Ranked 
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Policy implication: Not all indicators equal 

Generic lists of red-flag criminal indicators offer little guidance to practitioners, and 

limited capacity to improve policy settings. A better understanding of criminal indicators 

identified more, or less, visible to professional facilitators enables more effective training, 

and policy changes specifically targeted to enhance policy effectiveness.  

 

9.1.2  Red-flags visible to non-complicit facilitators 
 

It was hypothesised that complicit professionals, knowingly engaged in the criminal 

activity assisted by their services, would be exposed to more red-flag criminal indicators 

than their non-complicit colleagues. There would be little reason to shield complicit 

facilitators from the underlying criminal activity, and good reason to use their services 

obscure legitimate professionals’ direct line of sight to red-flags. This was confirmed by 

the research, which revealed similarities, and important differences, in exposure to red-

flags between complicit and non-complicit professionals, illustrated in table 9.2, below. 

 

For the context of these findings, the first three (shaded) columns in table 9.2 duplicate 

in condensed format findings from table 9.1 above. The next two columns list red-flag 

criminal indicators assessed as visible to any facilitators, and the last two columns list 

those assessed visible to non-complicit facilitators. In most cases, the ranking was the 

same or similar. These findings, however, also reveal some significant differences, 

outlined in the text immediately following table 9.2.  
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Table 9.2 Red-flag criminal indicators: Non-complicit facilitators 

 

 

Differences between identified red-flags and facilitator visibility 

Although red-flag 3.2 (client with proceeds of crime antecedents) was common to 71 

percent of all assessable research cases, this factor was assessed as visible to any 

facilitator just 40 percent of the time. Moreover, the final two columns of table 9.2 

indicate that many of those times represent facilitators with intimate knowledge of the 

underlying criminal activity. Although common to more than two-thirds of criminal real 

estate transactions, this factor was assessed visible to non-complicit facilitators in only a 

fifth of the transactions it was found present.  
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Similarly, although the early repayment of mortgage finance, particularly with cash or 

structured payments from criminal activity (red-flag 2.7), was present in nearly a third of 

assessable cases where facilitators enabled criminal real estate transactions, 

professionals’ capacity for awareness of this factor is clearly limited. In just a third of 

assessed cases in which it was present was it assessed as visible to any facilitator, and in 

just 22 percent of cases was it assessed as visible to non-complicit professionals. 

 

Although present in a majority of cases (61 percent), the payment of cash or structured 

payments independently of professional facilitators, such as bank deposits before the 

transaction or payments directly to the vendor (factor 2.6), were found to be known by 

any facilitator only slightly more than half the time (53 percent). Moreover, complicit 

professionals were assessed considerably more likely than their non-complicit colleagues 

to be aware of this factor. In 24 percent of criminal real estate transactions enabled by 

professional facilitators was this factor assessed visible to non-complicit professionals. 

 

Policy implication 

There is value for practitioners and policymakers to identify (and rank) red-flag indicators 

apparent to non-complicit facilitators, for meaningful information for most professionals; 

to help convert unwitting professionals into more effective sentinels. 

 

9.1.3  Red-flag visibility varies 
 

As noted in chapter 8, the research found that facilitators were exposed to some red-flag 

indicators, but not others. This is illustrated by mapping the distribution of red-flags 

assessed observed and unobserved by professional facilitators, in table 9.3 below. On the 

professional facilitators’ dimension (by columns representing each transaction), in 

case 27 for example, all eight identified criminal indicators were assessed visible to 

facilitators (coloured red), but in case 28, with a similar number of identified red-flags, 

only three of nine identified red-flag indicators of criminal activity were assessed visible 

to facilitators. (Three assessed visible to professionals are coloured red, the other six 

red-flags assessed not visible to professional facilitators are coloured orange).  

 

Table 9.3 also illustrates findings from the criminal indicators’ dimension represented by 

the rows. Some red-flags, even those appearing with the same frequency, were assessed 

more visible to facilitators than others. Criminal indicators observed equally frequently, 
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such as red-flags 3.6 and 2.6 (each appearing in 17, or 61 percent, of assessed research 

cases), offer an illustrative example, and new empirical findings. Red-flag 3.6 (owner is 

a ‘straw-man’) was assessed significantly more visible to professionals (88 percent) than 

red-flag 2.6 (cash/structured payments to bank prior, or to the vendor), assessed visible 

to professionals in just 53 percent of transactions. These findings accord with common-

sense. Professional facilitators, often responsible for structuring and implementing 

financial transactions, may be expected to be aware (and typically more so than other 

parties, such as banks) of arrangements with the purpose or effect of obscuring beneficial 

ownership, yet may have little or no visibility of financial activity after the transaction. 

 

Table 9.3 Red-flag criminal indicators: Distribution map (all facilitators) 
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Table 9.4 offers more nuanced findings. For factor 3.6, no difference was identified as 

between all facilitators (table 9.3) and non-complicit professionals (table 9.4). In both 

cases, factor 3.6 was assessed visible to professional facilitators in 88 percent of all 

transactions in which it presented. After all, if a ‘straw-man’ construct has been created 

to obscure ownership of a criminal asset, whether facilitators have sufficient visibility of 

other red-flag criminal indicators to raise concerns, most (empirically, 88 percent) will 

know of the ownership structure created. In relation to factor 2.6, however, the findings 

are markedly different. As noted above, ‘off-the-books’ financing was assessed visible to 

professional facilitators in only 53 percent of transactions capable of assessment, but to 

just 24 percent of non-complicit professionals. The research found that such factors are 

markedly more likely to be known by complicit, than by non-complicit, professionals.  

 

Table 9.4 Red-flag criminal indicators: Distribution map (non-complicit facilitators) 
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Policy implication: Distribution mapping 

The distribution tables of red-flag indicators offers new evidence on both dimensions. In 

relation to each red-flag (represented by the rows in tables 9.3 and 9.4), an awareness of 

indicators more visible to professionals, and those less visible, facilitates a more focused 

approach with compliance tools and training. For enforcement and regulatory agencies, 

it allows more nuanced decision-making. Not all factors are alike.  

 

These findings also suggest that application of a simple binary ‘failure’ label when 

professionals are judged not to have seen identified criminal indicators may be simplistic. 

Some factors are empirically more likely to be visible than others. For non-complicit 

facilitators, some red-flags may be especially difficult to identify. For policymakers, an 

understanding of different factors more likely to be visible, and less visible, to facilitators 

- beyond generic lists which make no such empirically-based distinction - assist the 

development of evidence-based policy settings targeted for effectiveness.  

 

Regarding each transaction (represented by the columns in tables 9.3 and 9.4), the tables 

also help illustrate the finding that criminals seek to reduce the capacity for awareness by 

(non-complicit) professionals of some of the tell-tale indicators of their criminal activity. 

This is, of course, unsurprising. The contribution of this research, therefore, lies not in 

the observation that criminals seek to mask criminal indicators from non-complicit 

professionals. Rather, it offers new empirical evidence indicating factors that are more 

(and less) susceptible to criminals’ capacity to mask illicit financial transactions.  

 

Case 8, for example, involved an offender successfully masking red-flag criminal 

indicators from professionals, so that none might raise concerns, although the total 

number of indicators identified far exceeds a reasonable trigger for suspicion. Case 37 

illustrates the benefit (from a criminal perspective) of recruiting a complicit professional. 

As shown in table 9.3, all but one red-flag criminal indicator was assessed visible to 

professional facilitators, but, observing the same transaction from the perspective of non-

complicit professionals in table 9.4, only one red-flag was visible. The finding in that 

case of failure to detect money laundering through professional facilitators in New 

Zealand’s real estate sector is, therefore, unsurprising.  
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What is surprising is that the standard policy setting to ‘solve’ such issues is to extend 

money laundering controls over more reporting entities. However, at least absent nuanced 

awareness of what criminal indicators those entities might be expected to see, and not, 

the policy extension is a blunt instrument, with policy effectiveness potentially as much 

the result of random events as policy design. As a Canadian Senate committee observed 

(as detailed in section 7.3), the incremental approach of filling gaps by meeting new 

FATF standards and adding reporting entities “is not the solution” (Gerstein and 

Hervieux-Payette, 2013, p.6). Canadian parliamentarians declared that the current system 

lacks evidence of effectiveness. They considered that it is timely to examine fundamental 

issues. Empirical findings in this research suggest likewise, and concur with findings in 

chapter 6 that FATF’s ‘effectiveness’ framework currently correlates poorly with 

intended policy, regulatory and enforcement outcomes. 

 

A better understanding of red-flag criminal indicators identified as more, or less, 

susceptible to masking by criminal actors assists the development of more effective 

regulatory frameworks, compliance and training programs, and policy settings targeted 

for policy effectiveness.  

 

9.1.4  Wilful blindness rates falling: Effectiveness indicator? 
 

The research identified an indicator potentially suggesting a measure of policy success. 

The proportion of transactions with professionals assessed innocently or unwittingly 

facilitating real estate transactions with criminal proceeds appears to have increased from 

57 percent to 70 percent between the first and second decades after the commencement 

of New Zealand’s proceeds of crime legislation, illustrated in table 9.5 below. The 

proportion of transactions with professionals assessed at least wilfully blind 

correspondently fell, from 43 percent to 30 percent. However, 30 percent in the second 

decade remains persistently high and is not significantly different from the overall 35 

percent of transactions involving professional facilitators assessed at least wilfully blind 

across all research cases capable of assessment. 
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Table 9.5 Transactions assessed by decade: Persistent wilful blindness 

 

 

9.1.5  Prosecutions poor indicator of facilitator involvement 
 

Before this research, it might reasonably be said that there were only three ‘known’ cases 

of professionals enabling real estate transactions with criminal proceeds. They all 

occurred 14 or more years ago. It might be argued that a lack of current evidence renders 

the claimed ‘high-risk’ of professionals facilitating money laundering largely theoretical. 

This research confirms such arguments as empirically unfounded.  

 

The paucity of prosecutions of professional facilitators is not a reliable indicator of the 

incidence of professionals enabling financial transactions with criminal proceeds. Itself 

only the tip of an iceberg of indeterminate dimensions (as outlined in section 8.1.1), this 

research identified and assessed the involvement of considerably more facilitators in such 

transactions than the body of (previously) known cases. Within a small, tightly defined 

single area of professionals’ practice, constrained further by data only from detected 

transactions with proven cases involving criminal proceeds within that delimited area, 

and further limited by missing data, this research nonetheless identified at least 173 

professional facilitators enabling real estate transactions with criminal proceeds. It also 

isolated more instances exhibiting at least as many identified red-flag criminal indicators 

of professionals’ involvement as revealed in the few prosecuted cases.  

 

Law enforcement authorities frankly admit that, due to the demand for financial 

investigative capacity outstripping resources, they may not pursue financial avenues of 
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investigation “as much as they could, focusing instead on the predicate offences” (NZ 

FIU, 2010b, pp.5, 13, 24, 32). Interviews with enforcement and prosecution officials 

reveal similar observations in the UK. Due to perceived challenges associated with 

investigating lawyers and accountants (including difficulties proving the extent of 

awareness by professionals), and a “lack of prioritisation or strategic objective” and a 

continuing focus on predicate criminals, frequently “little is done about professionals” 

(Benson, 2016, p.172). Although the reasons are unknown, an apparent lack of 

enforcement activity in New Zealand notwithstanding seemingly viable candidates for 

investigation was observed in the research. 

 

In case 15, for example, a lawyer assessed as wilfully blind to identified criminal 

indicators in two transactions capable of assessment acted in at least four other financial 

transactions involving criminal proceeds for associated parties. Another lawyer acted for 

seemingly unrelated clients in at least two identified real estate transactions with criminal 

proceeds, in cases 21 and 29. Only one of a group of lawyers and accountants enabling 

multiple criminal transactions associated with case 18 appears to have been investigated 

at the time, notwithstanding assessments of wilful blindness to identified criminal red-flag 

indicators, seemingly direct participation in laundering criminal proceeds by at least two 

professionals, and the subsequent censure, suspension and imprisonment of some of them, 

many years later, for unrelated offences.  

 

Police are not unaware of such issues, dryly observing that “it is almost certain [that] 

significant intelligence and information gaps exist… These gaps mean that determining 

levels of risk and the allocation of resources is potentially flawed and can lead to poorly 

informed decisions” (NZ FIU, 2010b, p.33, emphasis in original). 

 

Recently, however, NZ Police issued a “stern warning” to landlords renting properties 

later used by tenants to grow cannabis. Authorities noted that landlords cannot have 

known about the illegal use of their properties if they didn’t carry out regular property 

inspections, but “if it can be proved that any of the landlords did know what was 

happening in the houses, then police would look at taking proceeds of crime action against 

them and seeking the forfeiture of the houses” (NZ Herald, 2016b). A few years earlier, 

a senior police official also expressed incredulity about lawyers and real estate agents 

seemingly unaware of their role facilitating criminal property transactions, as “a reality 

we can’t ignore anymore” (Pol, 2013b, p.18, Pol and Balls, 2013, p.49). 
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It is too early to know if these observations herald a general hardening of attitudes towards 

those assessed wilfully blind to their facilitation of criminal activity. However, no firm 

evidence was found to suggest that investigations since about 2003 (the last known 

prosecutions) were routinely conducted regarding professionals enabling financial 

transactions with criminal proceeds.  

 

9.1.6  Unexplained enforcement gap 
 

Despite research findings across the full research period showing 35 percent of assessable 

real estate transactions with criminal proceeds evidenced professionals assessed at least 

wilfully blind (failing to inquire adequately or at all in the face of identified red-flag 

criminal indicators), and still 30 percent after 2002 (table 9.5 above), no prosecutions of 

professional facilitators were found after 2003. All identified prosecutions related to 

transactions in the first decade of the research period (R v Hampton (discharged), 2003, 

Police v Devereux, 2002, R v Karstens, 2002, Police v Patel, 2002).  

 

Counterintuitively given these findings, law changes early in the second decade improved 

the ability to secure convictions in appropriate cases since at least 2003. It became 

considerably easier to prosecute professionals found to be reckless whether the funds in 

transactions they facilitate are the proceeds of crime (Crimes Act 1961, s243(2)&(5)).  

 

Moreover, the ability more easily to prosecute wilfully blind professionals in appropriate 

cases (ironically, not used against any since), arose after the failed prosecution of a 

professional facilitator. The judgment recorded the “suspicious nature of the transaction” 

(R v Hampton (discharged), 2003, para 14). Three payments of $46,000 each were made 

within a few weeks, from someone variously described either as a co-offender or ‘just’ a 

money launderer for others responsible for large shipments of illicit drugs (R v de Bruin, 

2006, 2003). The accountant received a $1000 fee for depositing the cash and remitting 

it overseas as instructed. The accountant used the accounts of a company he controlled 

on behalf of an unrelated client to make the deposits and transfers, not from the firm’s 

account. His “unconvincing initial denial… that he could not even recall the transaction, 

until confronted with documentary evidence”, and his insistence that he had no obligation 

to detect or report a suspicious transaction, contributed to the judge’s observation that “as 

a professional person” the accountant “acted in an unwise manner”. “In fact,” added the 
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judge, “I think it is fair to describe his involvement in this transaction as ‘shady’. It is 

certainly unprofessional.” (R v Hampton (discharged), 2003, para 18). Due to an 

exceptionally high evidential burden at that time, requiring proof that the accountant knew 

the funds to have been derived from serious crime (and the “huge” risk that a jury might 

be swayed by millions of dollars located at the houses of the primary offenders and find 

the accountant guilty by association), the judge concluded “by a very small margin” to 

discharge the accountant, a deemed acquittal (Crimes Act 1961, s347(3) & (4), R v 

Hampton (discharged), 2003, paras 19-22).  

 

Other transactions with similar characteristics were also identified in civil and 

professional (that is, non-criminal) jurisdictions. Outside research scope, it is not known 

whether any warrant investigation, but none appear to have resulted in prosecutions. In 

one, for example, a lawyer accepted that funds he sent overseas from a real estate 

transaction had been misappropriated, but argued that his knowledge of and assistance 

with such misappropriation should not give rise to liability on his part. He claimed that 

solicitors have strict obligations to disburse funds as directed, and didn’t question or 

reflect further. This was dealt with in the civil courts because the owners of the 

misappropriated funds sought reimbursement from the lawyer (Fletcher v Eden, 2012).  

 

In other civil proceedings, a man admitted stealing $1.4 million, and purchasing real 

estate. He apparently paid $300,000 in legal fees over several years, but the circumstances 

appear not to have been investigated (Ma v Ming Shan, 2010). Another case involved a 

lawyer providing banking services through his trust account, in effect allowing foreign 

entities, including a Panamanian law firm and a company generating “a very high number 

of transactions through foreign currency accounts with third party customers”, to use a 

bank account circumventing or limiting the effectiveness of the bank’s money laundering 

controls. The lawyer’s services were advertised as “not regulated by the bank’s anti-

money laundering policies”. Client confidentiality and legal privilege were also promoted 

as helping customers to “hold an account in the name of a trust where the beneficial owner 

is secret but still operates and owns the account.” A disciplinary tribunal noted that “if 

lawyers were to use the privileged status of the trust account to provide banking 

services… there is a serious risk of them breaching their obligations… to uphold the rule 

of law and to facilitate the administration of justice” (Otago v Stewart, 2016, pp.6-7, 11), 

and suspended the lawyer for 18 months.  
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As noted above (section 8.2.8), another lawyer acted as a conduit for fraudulent funds, 

charging a 10% fee (nearly $25,000) for accepting funds from the UK and sending them 

to an Asian bank account for an unknown new client (Mr AE, 2014). Cases such as these, 

despite similar characteristics, were outside the scope of the research, and likely outside 

the purview of enforcement agencies as they appear not to have resulted in prosecutions. 

 

Policy implication: Enforcement gap 

Despite a lower evidential threshold after 2003, a persistent identified high level of 

apparent non-compliance with anti-money laundering norms (and, potentially, legislative 

provisions), and a series of investigative opportunities within and beyond the scope of 

this research, as outlined above, an obvious policy implication is an enforcement gap.  

 

Further research may be required to identify the reasons. Benson identifies some 

possibilities. Although UK enforcement and prosecution agencies perceived considerable 

challenges proving professionals’ “guilty knowledge” about the illicit source of funds, 

“this is somewhat at odds with the actuality of money laundering law [because] securing 

a conviction does not require actual knowledge or criminal intent”. Likewise, with 

professionals perceived to be skilled at establishing “plausible deniability” and distancing 

their actions from their clients’ it was thought difficult to prove professionals’ 

involvement because, unlike the connections between drugs and dealing, professionals 

are not directly connected with the criminal evidence. Benson observed, however, that, 

in fact, the very nature of their involvement (in Benson’s research as in this thesis) directly 

connects professionals to the criminal funds (Benson, 2016, pp.173-174).  

 

Similar misperceptions have been observed elsewhere (Bell, 2003, Middleton and Levi, 

2015, Middleton and Levi, 2005, Middleton, 2008, Lankhorst and Nelen, 2005, 

Schneider, 2006) and, if found to be held by New Zealand enforcement agencies (thus, 

potentially, explaining part of the enforcement gap), could be easily remedied.  

 

For reasons noted in chapter 10, however, closing the apparent enforcement gap may not 

be the (only) answer. Nor is it necessarily the most effective response. Moreover, with 

international comparators (chapter 7) indicating anti-money laundering policy 

effectiveness in the realm of a rounding error, a few more prosecutions may have little 

material impact. To achieve intended results may require doing some things differently. 
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In the meantime, the following section explores the impact of contemporary anti-money 

laundering ‘follow-the-money’ policing methods. 

 

9.1.7  Dominant money laundering control seldom observed 
 

Police investigations were identified as being triggered by suspicious transaction reports 

from financial institutions and professional facilitators, yet in relatively few cases did the 

money trail lead investigators ‘forwards’, to underlying crime otherwise undetected.  

 

The research revealed that most investigations resulted from investigators following 

money trails ‘backwards’, after detecting the predicate crime. This is an important finding 

because the research cases involved professionals facilitating transactions with proceeds 

of crime where the dominant money laundering control presumes their awareness of 

criminal indicators. If this presumption is incorrect, or weakly correlated with empirical 

evidence, it carries policy implications, addressed below. 

 

It is unsurprising that complicit professionals fail to notify authorities about transactions 

where they facilitated the acquisition of real estate with criminal proceeds. The primary 

anti-money laundering mechanism is clearly ineffective for such professionals. 

Nonetheless, little evidence was found of non-complicit professionals detecting identified 

criminal indicators and spontaneously reporting suspicious transactions. Case 7 was an 

exception, and a striking example of policy effectiveness. Notwithstanding sophisticated 

offenders well versed in hiding assets, and (unknown to the professional) subject to 

existing restraining orders over their property, and despite relatively few identified red-

flags, policy objectives were met when a facilitator reported suspicions, and property 

purchased with criminal proceeds was restrained within two weeks.  

 

In many research cases, however, facilitators were assessed facing more, often 

considerably more, red-flag indicators of criminal activity than in case 7, yet continued 

to facilitate real estate transactions with criminal proceeds, either failing to observe them, 

misunderstanding their significance, or failing to enquire further. Figure 9.2 illustrates 

the extent to which investigations in 36 assessable research cases involving professional 

facilitators enabling real estate transactions with criminal proceeds were identified as 

having been triggered by professionals detecting and spontaneously reporting suspicious 

transactions, noted as STR(PF) (suspicious transaction report by professional facilitator). 
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It also records those triggered by reports from financial institutions (STR(FI)) and other 

methods (Non-STR), primarily traditional (predicate-crime-oriented) policing. 

 

Figure 9.2 Investigation trigger: Banks, professionals or traditional policing? 

 

 

Policy implications: Evolution of follow-the-money policing 

Most real estate forfeitures in the research cases were found to involve ‘backward-facing’ 

follow-the-money policing, initiated by traditional predicate-crime-focused policing. 

Financial intelligence investigators then traced criminally acquired funds and assets. 

About a fifth of research cases, however, involved ‘forward-facing’ follow-the-money 

investigations, prompted by suspicious transaction reports. In these cases, the role of 

intelligence investigators involved tracing money trails to uncover predicate crime.  

 

This finding offers empirical support for the proposition that the primary anti-money 

laundering mechanism (private-sector actors detecting and, if appropriate, reporting 

suspicions) offers a useful means to detect and prosecute serious crime. The findings, 

however, also suggest room for policy effectiveness enhancement, in several areas.  

 

First, increasing the low incidence of detection and reporting, particularly by professional 

facilitators, and generally, would enable more forward-facing ‘intelligence-assisted’ 

follow-the-money investigations. Prompted by more suspicious transaction reports, 

improved detection and prevention of serious crime would enhance policy effectiveness. 

 

These distinctions are illustrated in figure 9.3. Traditional policing is characterised by a 

focus on the principal offender and criminal product (often, in practice, drugs) depicted 
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in the first quadrant. The research cases and exponential growth in asset forfeitures 

illustrated in figures 7.12 and 7.15 suggest that NZ Police has developed expertise in 

tracing and confiscating criminal assets, illustrated in the second quadrant of figure 9.3.  

 

Figure 9.3 Intelligent-led policing: Crime prevention by design 

 

 

This research found that approximately a fifth of the cases within research parameters 

were triggered by suspicious transaction reports, with follow-the-money policing leading 

to predicate crimes, illustrated in the third quadrant in figure 9.3. With low reporting 

rates, particularly by professionals, there remains considerable opportunity for 

improvement in this realm. Police capacity is also constrained by the quantity and quality 

of suspicious transaction reporting. This research illustrates instances (such as cases 2, 7, 

12 and 18) where criminal actors’ capacity to hide assets and avoid triggering suspicious 

transaction reports, and evade detection, may continue for some time if enforcement 

agencies rely on traditional policing methods and suspicious transaction reports. Criminal 

activities in those cases was of course ultimately detected, yet it is reasonable to assume 

that others will not (and do not) make similar mistakes. 

 

Second, increasing the earlier identification of criminal activity would enhance policy 

effectiveness. Many of the research cases (for example cases 2, 4, 6 and 18) involved a 

series of criminal activities and associated money laundering before the activities later 

identified. Although full assessment of the earlier (undetected) transactions in those cases 

was not possible, the earlier red-flags not identified contemporaneously often appeared 
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in retrospect remarkably like later indicators eventually triggering investigation. This 

suggests considerable opportunity for earlier interdiction of serious criminal activity. 

 

Third, less evidence was identified of next-generation ‘intelligence-led’ follow-the-

money policing, outlined in the fourth quadrant of figure 9.3, thus potentially offering 

considerable scope for policy effectiveness improvement. One example was case 18. Not 

triggered by suspicious transaction reports, despite the subsequently identified 

involvement of many professionals and red-flag criminal indicators, an investigation 

appears to have commenced proactively, to identify how someone funded a lifestyle and 

asset accumulation seemingly discordant with his legitimate earnings. An investigation 

spanning nearly three years ultimately uncovered a long-term, large-scale 

methamphetamine manufacturing and sales operation.  

 

Most identified investigations triggered by anti-money laundering policy measures were, 

however, largely reactive, in response to suspicious transaction reports; and notably more 

frequently lodged by financial institutions than professionals. These findings suggest 

scope for using the lessons from a growing body of evidence to deploy intelligence-led 

‘crime prevention by design’ policing.17 The body of research cases offers an obvious 

candidate, that is, real estate transactions as a high-value target from which to identify a 

series of indicators enabling enforcement authorities to build proactive capability to 

identify where to anticipate the likelihood of criminal transactions (as illustrated in case 

18). Such proactive policing may detect and deter serious crime that might otherwise 

remain undetected by predicate-crime-focused and STR-responsive policing methods. 

Likewise, in other areas, addressed in chapter 10. 

 

Policy implications: Preventive policing and harm prevention 

The above findings and implications also illustrate a difference between output metrics 

and outcome measures of policy effectiveness (as outlined in chapter 5 and applied in 

chapters 6-7), and the related promise of preventive policing, such as New Zealand’s 

Prevention First strategy (NZ Police, 2012).  An example may be drawn from the research 

cases, with anti-money laundering controls enabling the interception of the seventh major 

shipment of methamphetamine, with similar red-flag criminal indicators present but not 

                                                           
17 I do not suggest that what I have termed intelligence-led policing does not occur, only that it was seldom 
observed in the research cases. It would likely take several years from implementation and deployment to 
be observed in a body of empirical evidence such as the research cases. 
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contemporaneously reported in earlier shipments. The interdiction of the seventh 

shipment resulted in a plethora of ‘output’ measures of apparent policy success. Such as 

with a recent example involving high-profile arrests, $100 million worth of 

methamphetamine seized, application of a harm-prevention multiplier to claim that the 

“seizure prevented a potential social harm” (NZ Customs, 2016) of $124 million, the 

seizure and subsequent forfeiture of $10 million of criminal assets, and applying a 

‘proceeds of crime disruption index’ to claim further “social harm prevented” (Bush, 

2016) of $68 million to local communities.  

 

At face value, such ‘output’ measures suggest policy success. However, earlier 

interdiction, of say the second shipment, might have resulted in much the same output 

measures, thus starkly revealing the sometimes limited value of output measures in crime 

prevention, as noted extensively throughout this thesis, and elsewhere (Pol, 2016e, Pol, 

2016d). It is self-evident that the economic and social harm prevented from five fewer 

shipments of methamphetamine distributed throughout local communities presents a 

markedly different picture when viewed from an outcome-oriented perspective.  

 

These findings have potentially profound implications for outcome-oriented 

policymaking, and outcome-oriented preventive policing. Policy success claims based on 

‘easy-to-measure’ output measures mask arguably more appropriate measures of 

outcome-oriented policy effectiveness. 

 

9.1.8  Facilitators unwitting, wilfully blind, complicit 
 

FATF records professionals’ involvement on a theoretical continuum, lists series’ of 

red-flag criminal indicators, and exhaustively details a range of money laundering 

methods through professional facilitators (FATF, 2013c, pp.5, 77-82, 34-76 respectively), 

supplemented by case studies. The FATF format is adopted by regulatory and 

enforcement agencies, yet such factors are seldom combined with empirical research that 

quantifies the nature and extent of such involvement. Moreover, FATF’s theoretical 

construct of professionals’ involvement in criminal transactions and generic lists of red-

flags does not empirically connect one to the other. This section outlines findings that do. 

 

It was hypothesised that most involvement by professional facilitators in criminal real 

estate transactions would likely be at the lower end of a five-part continuum, at or nearer 
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the 'innocent' and ‘unwitting’ than 'complicit' end of a spectrum of involvement. Results 

from publicly available information including court judgments obtained by the original 

research design process (outlined in chapter 2, as the first seven tranches of data 

collection) appeared to confirm this hypothesis. Access to primary source data including 

court files, however, revealed assessments more evenly spread across the spectrum.  

 

Figure 9.4 shows the proportion of facilitators assessed in each relevant category. When 

presented with real estate transactions with criminal proceeds, nearly a third of the 

professionals facilitating those transactions were assessed unwittingly used by criminals. 

They missed or misunderstood the significance of identified red-flag criminal indicators. 

Nearly another third was assessed as wilfully blind, failing to inquire adequately or at all 

in the face of identified red-flag indicators of criminal activity. More than a third of 

professionals enabling such transactions were duped by criminals. No red-flags were 

assessed visible when their services were used to help facilitate criminal endeavours. 

 

Figure 9.4 Core facilitators: Innocent, unwitting or wilfully blind? 

 

 

Figure 9.5 converts the ‘per transaction’ findings of figure 9.4 to a ‘per facilitator’ basis, 

removing duplicate entries for individual professionals identified as facilitating multiple 

real estate transactions with criminal proceeds. 
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Figure 9.5 Core facilitators: By professionals assessed 

 

 

Figure 9.6 breaks down the overall findings from figure 9.4 into more detailed 

gradations. Tables 9.6 and 9.7 provide further detail, respectively itemising the number 

of facilitators assessed in each case, and by profession.  

 

Figure 9.6 Professional facilitator assessment ratings 

 

 

Specifically, table 9.6 itemises the number of professionals identified facilitating each 

transaction. Table 9.7 itemises, by profession, the number of professionals enabling each 

transaction, and records other facilitators associated with each transaction, by profession.  
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Table 9.6 Transaction facilitator assessments 
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Table 9.7 Facilitators by profession 

 

 

This chapter concludes in the following section with empirical policy effectiveness 

findings. 

 

9.1.9  Limited policy effectiveness  
 

The research question asked, how effective is the policy of detecting and deterring money 

laundering through professional facilitators in New Zealand’s real estate market? This 
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thesis found that intended policy objectives to detect and deter money laundering through 

professional facilitators in New Zealand’s real estate sector were achieved in just 

four percent of assessable research cases, illustrated in figure 9.7.  

 

Figure 9.7 Program effectiveness 

 

 

Table 9.8 breaks down the aggregate findings for each assessable research case. 

 

Table 9.8 Program effectiveness: By the numbers  
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 Conclusion 

 

Chapters 8 and 9 presented new empirical evidence on the nature and extent of 

professional facilitators’ involvement with real estate transactions with illicit proceeds.  

 

The research findings support the proposition that the primary anti-money laundering 

mechanism, of professionals detecting and, if appropriate, reporting suspicious 

transactions, offers a viable means to detect and prosecute serious crime. Empirically, 

however, it was seldom observed. The intended policy objective, to detect and deter 

money laundering through professional facilitators in New Zealand’s real estate sector, 

was met only four percent of the time. In other words, when presented with real estate 

transactions with criminal proceeds, professionals seldom detected or reported suspicious 

transactions. They were found more often enablers than inhibitors of criminal activity. 

 

Moreover, nearly a third of professionals enabling real estate transactions with criminal 

proceeds were assessed as ‘unwitting’, missing or misunderstanding the significance of 

identified red-flags. Nearly another third was assessed as ‘wilfully blind’, failing to 

inquire adequately or at all in the face of identified red-flag indicators of criminal activity. 

 

The findings also revealed the capacity for criminals to compartmentalise knowledge 

between facilitators, and to benefit from information asymmetries at the core of 

anti-money laundering controls. Standard policy solutions of incrementally imposing 

obligations on a wider range of legitimate actors may be insufficient to detect some 

transactions evidencing a multitude of red-flag criminal indicators. The research also 

found that most investigations resulted from traditional policing and contemporary 

‘follow-the-money’ policing techniques.  

 

These are important findings because they suggest scope for more nuanced 

outcome-oriented policy implications than ‘more-of-the-same’ policies and regulatory 

and enforcement activity, outlined in the following, concluding, chapter. 
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10   Conclusion, implications, future research 
 

This chapter concludes the thesis in four parts: a brief summary of key findings, further 

policy implications, a research agenda, and conclusion.  

 

   Summary of key findings 

 

This thesis offers new empirical evidence on the effectiveness of policies to detect and 

deter money laundering through professional facilitators in New Zealand’s real estate 

sector. It found that policy objectives were realised in just four percent of assessable 

research cases. In other words, when presented with real estate transactions with criminal 

proceeds, professionals were more often enablers than inhibitors of criminal activity.  

 

When the primary policy intervention operates as intended, the research showed that it 

works well, but that policies to detect and deter money laundering through professional 

facilitators seldom work as intended. Effectiveness gaps are the norm, not the exception.  

 

This thesis examined those findings across multiple dimensions, and empirically isolated 

the proportion of professionals assessed as unwittingly used by criminals, and those 

(nearly a third) assessed as wilfully blind, failing to inquire further, or at all, in the face 

of identified red-flag indicators of criminal activity. Although it reduced slightly, this 

finding persisted over time. The research also produced a ranked list of characterisations 

empirically associated with criminal investment in real estate, and isolated criminal 

indicators identified as more, and less, likely visible to professional facilitators, enabling 

new policy settings targeted for policy effectiveness.  

 

In addition to new empirical findings, this thesis also engaged with the literature and 

practice, and in chapter 6 constructively critiqued the global framework for evaluating 

the effectiveness of anti-money laundering regimes. It found that the new ‘effectiveness’ 

methodology does not reflect an outcome-oriented model as it purports, and suggests 

solutions. In particular, it supports extending nascent connections between disparate 

bodies of scholarship and practice where, with notable exceptions (Halliday et al., 2014, 

Levi and Reuter, 2006, Fisher, 2014, Sharman, 2017, Sharman, 2011, McConnell, 2015), 
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few researchers have yet made direct connections between the policy effectiveness and 

outcomes discourse and anti-money laundering practice.  

The figures are not analogous, but the empirical effectiveness findings in this thesis are 

thematically consistent with poor measures in other jurisdictions (chapter 7), and 

globally, with less than one percent of estimated criminal proceeds interdicted as a 

‘success rate’ (UNODC, 2011, pp.7, 131) of enforcement activities based on anti-money 

laundering and related policies to detect and disrupt profit-motivated crime. 

In the absence of adequate outcome metrics, this thesis proposed interdiction rates as an 

interim outcome-oriented measure towards policy effectiveness. It suggests that closing 

the gap between the rhetoric of ‘success’ based on simple output measures, such as the 

number of money laundering prosecutions or criminal asset forfeitures, and the 

uncomfortable reality of policy effectiveness measured against interdiction rates, cannot 

be achieved (only) with ‘more-of-the same’ policies.  

This thesis supports Canadian parliamentarians’ observations that the usual ‘incremental’ 

approach, extending anti-money laundering obligations and adding reporting entities, is 

not working. If disrupting and preventing crime is the objective, to bridge the gap between 

policies that do little more than impose a barely perceptible ‘tax’ on criminals with 

policies that might have a reasonable prospect of approaching the goal for crime not to 

pay, a step-change in policy vision, regulatory leadership and enforcement capability may 

be required. The remainder of this chapter briefly explores a few initial possibilities. 
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   Further policy implications  

 

In addition to the policy implications from individual findings in chapters 8-9, this 

section adds broader policy implications to support the conversion of professionals 

enabling criminal transactions into more effective sentinels.  

 

10.2.1   Back to the future: Reframing for outcomes 
 

If the emergent reframing for effectiveness discourse in anti-money laundering practice 

evolves sufficiently as to fundamentally affect the capacity to detect, prosecute and 

prevent serious crime, new policy effectiveness measures may be required.  

 

As noted above, interdiction rates represent an interim outcome-oriented measure yet 

remains an ‘output’ measure; at best a proxy for ultimate policy outcomes. Prospective 

outcome measures may lie in the field of crime prevention benefits and reduced harms, 

an area of developing scholarship (some outlined in Pol, 2016e) consistent with the policy 

effectiveness and outcomes discourse in chapter 5.  

 

Nor is this a new suggestion in the anti-money laundering realm. A decade ago, Reuter 

warned that elevating money laundering as a core construct “threatens to distort the 

functioning of the system from its true purpose”, namely, to detect and prevent “the most 

serious crimes” (2007, p.4). He observed a difference between crimes that produce the 

most money to be laundered and those causing the most harm per dollar laundered. One 

is an output measure. The other addresses societal outcomes. It is worth restating Reuter’s 

observations in any anti-money laundering policy effectiveness conversation. 

 

10.2.2   Vision, passion and resolve  
 

As noted in the preface, even if any of the policy implications of this thesis are accepted, 

the prospect of their realisation is contingent on political will at various levels, including 

policymakers, state-actor representatives of supra-national institutions and agencies 

responsible for money laundering and terror-financing controls. Absent political will, and 

the vision and courage of policy, enforcement and regulatory officials to present and 

advance outcome-oriented, evidence-based initiatives, policymakers may “fall back on 

intuition, ideology, or conventional wisdom". The resulting policies may go “seriously 
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astray” (Banks, 2009a, p.5) and assertions of evidence-based policymaking may obscure 

the reality of “policy-based evidence making” (Alldridge, 2016, p.13). 

 

The New Zealand government says that it is “committed to a course of action for 

strengthening New Zealand’s anti-money laundering rules, which will bring in more 

comprehensive requirements for lawyers, accountants, real estate agents and others” 

(Woodhouse and English, 2016). The ‘second phase’ of reforms (AML/CFT Amendment 

Bill 2017) will do that, yet (not uncommonly) analysis remains bounded by an ‘official’ 

or ‘dominant’ narrative characterised by socialised assumptions of the anti-money 

laundering complex. Officials claim, for example, that a benefit of extending money 

laundering controls on professionals is that it “will reduce the incentives for criminals to 

commit financially motivated crimes”, yet fail to quantify the ‘outcome’ gap that reveals 

flaws in assumptions that ‘more-of-the-same’ policy solutions will somehow produce 

better outcomes. Curiously, much of the data required to quantify such gaps are contained 

in policy documents, including the cost-benefit analysis and regulatory impact statement 

(MoJ, 2017b, MoJ and EY, 2017). Cabinet papers in a related area (police funding) also 

record that enforcement efforts based on the current global paradigm result in the 

interdiction of less than one percent of criminal funds (Collins, 2016c). The obvious 

question (if the current system has had almost no effect, what difference might a slight 

extension be expected to have?) is unasked. 

 

Instead, policy analysis appears uncritically to accept that “closing the existing loopholes” 

to meet FATF recommendations by incrementally extending the scope of anti-money 

laundering obligations “forms the basis of an effective [anti-money laundering] regime” 

(MoJ, 2017b, pp.8, 14, 76). As noted above, and detailed in chapter 7, policymakers 

elsewhere have begun to question the ‘incremental approach’ (Gerstein and Hervieux-

Payette, 2013, p.6) of reporting entity expansion and regulatory creep, yet that remains 

the ‘official’ paradigm, in New Zealand as elsewhere.  

 

To question the dominant thinking, for many, may seem imprudent. As outlined in 

section 3.5.2, even state actors have been unable to resist the ‘governance without 

government’ mandates of the global standard-setting body (Sharman, 2011, Halliday et 

al., 2014, Levi, 2012a, Ferwerda, 2009). At every level, the forces of the FATF-mandated 

status-quo ‘incremental approach’ are daunting. It comprises vast expenditure, a 

formidable bureaucracy, a burgeoning self-interested and self-perpetuating anti-money 
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laundering and compliance complex, and the accumulated investment of political and 

professional capital, across some 200 jurisdictions and an influential clutch of 

interconnected supranational bodies.  

 

Hood and Peters’ observations about regulatory controls seem equally applicable in the 

anti-money laundering context, with “repeated introductions of the same reform recipe in 

spite of recurrent disappointments, perhaps because of the role played by consultants in 

retaining and relaunching such ideas”, suggestive instead of a global, recurring “triumph 

of hope over experience” (2004, p.274).18 An environment, in short, where only the 

foolhardy might venture to suggest something different, as follows. 

 

10.2.3   Intelligence-led policing: Crime prevention by design  
 

Enforcement agencies routinely apply ‘follow-the-money’ techniques. In many countries, 

they are adept at its ‘backwards’ and ‘forwards’ variants (outlined in figure 9.3 in section 

9.1.7). Criminals arrested for predicate offending found to have accumulated assets with 

illicit wealth are routinely stripped of the ability easily to recapitalise their criminal 

enterprise. Investigations triggered by suspicious transaction reports also routinely 

uncover criminal money-trails leading to serious undetected offending.  

 

If it is accepted that the ‘success’ of increased forfeitures is illusory if it amounts to little 

more than a few percent of criminal proceeds generated annually, the opportunity for 

significantly expanding crime detection and prevention capabilities may lie in 

next-generation follow-the-money policing. The evolution of evidence-based policing 

suggests increasing momentum from intelligence-assisted policing (the ‘follow-the-

money-forwards’ variant, typically in response to suspicious transaction reports) towards 

more intelligence-led policing. Less reliant on the happenstance of banks and others 

sufficiently alert to identify and report unusual activities, proactive intelligence-led 

policing is not bound by the constraints of investigations triggered by the subset of 

criminals who make obvious mistakes. 

 

                                                           
18 This thesis does not suggest that the current regulatory regime is inappropriate. It has not examined that 
question. As noted in chapter 6, it is feasible that the present regime offers a necessary and sufficient 
platform to achieve future policy success. This thesis argues only that the present system does not currently 
evidence signs of significant policy effectiveness, at least in the two realms examined: original analysis 
regarding the global system (chapters 6-7), and new empirical findings in New Zealand (chapters 8-9). 
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10.2.4   Cast the net for bigger fish 
 

As outlined in chapter 7, although seemingly large in absolute terms, and growing, NZ 

Police currently interdict a small proportion of criminal funds believed to be generated 

annually. Police records and this research reveal criminal asset forfeitures across a range 

of predicate offences, yet, as the research indicates and police concede (NZ FIU, 2015, 

p.8) most cases involve drugs offending. Although a few offenders appear to be ‘big fish’ 

(case 19), many are relatively low-level drug-dealers (cases 4, 15 and 20), and some are 

‘big’ only in the comparative sense of New Zealand’s ‘small pond’ (cases 11 and 23). Of 

the few offenders involved with large-scale transnational criminal networks, lower-order 

intermediaries with assets in New Zealand appear disproportionately represented (case 2).  

 

New Zealand authorities recently announced a renewed focus on criminal asset 

forfeitures. Newly funded initiatives, however, appear mostly focused on ‘more-of-the-

same’ efforts (Bennett, 2017), with a ‘follow-the-money’ approach characteristic of 

‘intelligence-assisted’ policing illustrated in the third quadrant of figure 9.3. This thesis 

suggests that there remains considerable scope for ‘intelligence-led’ policing described 

in the fourth quadrant, consistent with the evidence-based policing component of the NZ 

Police transformation program Policing Excellence: The Future (NZ Police, 2016b, pp.5, 

102); to identify, prosecute and deter higher-order crime.  

 

The opportunity for dramatically increasing the capacity to disrupt large scale criminal 

activities appears to have been recognised by authorities. An early cabinet paper noted 

the yawning gap between existing efforts and the resultant disruption of criminal 

activities. “International estimates indicate that less than 1% of illicit money flows are 

disrupted.” The paper added that there is, therefore, “significant scope for further 

disruption of organised crime networks on a large scale and investigative opportunities 

that lead to further asset seizures” (Collins, 2016c, p.9). That wording, and the large-scale 

criminal disruption opportunity it revealed, did not, however, carry through into the final 

paper which included an increased target for criminal asset seizures target seemingly 

linked to ‘more-of-the-same’ efforts (Bennett, 2017). It is not known if policymakers and 

officials retained the original intention, but chose not to ‘flag’ it in documents that might 

(as they did) become publicly available. If NZ Police apply some of the new funding to 

opportunities with “significant scope” for “large scale” disruption of major crime, there 

are at least half a dozen areas with obvious potential. Other countries will have their own. 



264 
 

 

In any event, if New Zealand authorities interdict up to one to three percent of illicit funds 

generated by profit-motivated crime (section 7.5.5), it is likely that much of the remaining 

97-99 percent logically resides in areas not served by current methods and priorities. The 

accuracy of these estimates is uncertain, but whatever the ‘true’ figure, the quantum of 

criminal funds not interdicted (by official estimates, although seldom presented with 

clarity in this format), is large. Likewise, therefore, the enforcement opportunity. 

 

Many of the most obvious untapped areas in the New Zealand context involve large-scale 

financial transactions. A common denominator in such transactions is the involvement of 

professionals, at the core of this thesis, addressed briefly in the following section. 

 

10.2.5   Knocking on gatekeepers’ doors for keys to crime 
 

The findings of this research are consistent with common-sense, that professionals 

assessed as wilfully blind or complicit in facilitating criminal transactions might be found 

to have done so more than once. This suggests that a proactive strategy systematically to 

assess facilitator involvement in criminal financial transactions might feasibly lead to 

other transactions, and undetected predicate serious crime. 

 

The research in this thesis detected no evidence of any such strategic plan in New 

Zealand. It would, however, take several years for any such strategy to become apparent 

in an evidence base of the nature of the research cases, so it is not possible to say that 

such a strategy does not exist. Its prospect is consistent with police acknowledgment of a 

traditional focus on drugs offences, and perceptions regarding the perceived difficulty of 

financial investigations (NZ FIU, 2010b), like similar observations elsewhere. “Law 

enforcement has long focused on criminal gangs and illicit markets. [O]nly recently has 

it paid greater attention to those factors that enable such activities…including the role of 

professionals and intermediaries” (WEF, 2012, p.4).  

 

New strategies leveraging the critical role of professionals enabling large-scale criminal 

transactions might conceivably help shift the policy effectiveness impact from a rounding 

error into at least a serious nuisance for criminal enterprises. Elsewhere, authorities have 

started to focus investigative efforts on some of the most serious crime.  
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Reflecting a recent “push by law enforcement bodies to act more firmly and strategically 

against ‘crime enablers’” (Middleton and Levi, 2015, p.663), the UK Home Office 

launched a campaign “aimed at professional enablers of organised crime”, specifically 

targeting solicitors as “key enablers of organised crime, either through complicity or 

negligence” (Home Office, 2014). 

 

In the United States, a Justice Department money laundering and forfeiture unit 

“investigates and prosecutes professional money launderers and gatekeepers who provide 

their services to serious criminal organizations” (DoJ, 2017). An FBI money laundering 

unit was also established expressly to focus on professional facilitators, including 

lawyers, accountants and others enabling financial transactions for criminal enterprises. 

“That’s who our targets are” said James Barnacle, the head of the new unit (FBI, 2016).  

 

In January 2017, tax agencies from 30 OECD countries developed a strategy to target 

professionals, due to their “central role” in “facilitating tax evasion and other financial 

crimes” (Fitzgibbon, 2017). 

 

In Australia, the multi-agency Commonwealth Serious Financial Crime Taskforce, which 

arose from a project that recovered nearly A$1 billion of criminal funds, targets “the 

highest priority of serious financial crimes” including international crime, trusts and 

fraudulent company activity. It has an express goal to identify, target and prosecute 

“facilitators and promoters of serious financial crime and deploy deterrent and 

preventative enforcement strategies” (ACIC, 2017). 

 

This thesis suggests that, from the perspective of detecting and preventing some of the 

most serious crime represented by the ‘untouched 99 percent’, the extension of more 

comprehensive money laundering controls may be a red-herring. It will improve 

intelligence-gathering capabilities, and will lead to undetected predicate crime. But, if the 

current regime covering banks results in a success rate measured as a rounding error in 

criminal accounts, an incremental extension suggests that something different may be 

required if serious crime detection is the goal. Professionals may still be an important 

component. It is just that different application of existing powers may have more impact.  

 

Barriers, real and perceived, remain in the path of identifying large-scale criminal 

transactions enabled by professional facilitators, and securing the necessary evidence, 



266 
 

but, in New Zealand at least, the means for effective enforcement already exists. With 

political will and enforcement capability, the vast untapped reservoir of profit-motivated 

crime proceeds (and underlying criminal activity) need not all remain inaccessible, 

irrespective of the extension of money laundering controls over professionals. A strategic 

approach to systematically assess the involvement of gatekeepers to the financial system 

may help unlock the doors to large-scale serious predicate crime currently undetected. 

 

10.2.6   Renewed enforcement? Maybe 
 

This thesis found that intended policy outcomes for detecting and deterring money 

laundering through professional facilitators in New Zealand’s real estate sector were 

achieved in just four percent of assessable cases (section 9.1.9). The usual response to 

policy failure, more enforcement and more regulation, may, however, be simplistic. The 

findings in this research suggest other, complementary, solutions. 

 

The empirical evidence finds that more than 20 years of anti-money laundering 

obligations in real estate transactions has not worked in New Zealand. Nor, generally, 

elsewhere, as outlined in chapter 7. If ‘more of the same’ seems unlikely to make a 

substantial difference, a lack of active engagement by the professions, evidenced by 

persistently low levels of reporting suspicious transactions (NZ FIU, 2010b, pp.29-30, 

NZ FIU, 2015, p.8, MoJ, 2017b, p.13), confirmed empirically in this thesis, offers the 

prospect of additional policy effectiveness pathways.  

 

It is feasible that a potentially significant influence on policy effectiveness lies in 

initiatives that enhance the active engagement of most professionals; those who do not 

knowingly enable criminal transactions. For example, fresh enforcement focused on 

wilfully blind professionals may help alert others to the dangers of inadvertently 

facilitating criminal transactions. However, focusing on one subset (wilfully blind 

professionals) to influence the wider group of ‘good’ professionals, and in effect 

assuming the latter group make informed, insightful, careful decisions in their own 

interest, prompts an obvious question. Is it possible to target the wider group directly, 

without the need for (potentially incorrect) rational choice assumptions? 
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10.2.7   Behaviourally informed interventions 
 

The rational choice theory underpinning traditional policymaking (Amadae, 2003) is 

rapidly undergoing change, supplemented with a deeper understanding of how citizens 

respond to regulatory interventions, beyond assumptions that they ‘should’ do so by 

calculated, self-maximising, rational decision-making. Whether termed ‘irrational’, or 

whether notions of rationality include behavioural responses and cognitive biases 

predictably affecting decision-making (Ariely, 2009), the result is the same. The modern 

policymaker’s toolbox is no longer limited to the “carrots, sticks and sermons” 

(Bemelmans-Videc et al., 1998) of incentives, regulation and education. The behavioural 

dimensions of policymaking, regulation and enforcement offer insights into actual 

behaviours, and new tools for contributing to policy effectiveness (Schneider and Ingram, 

1990, Sunstein, 2014a, Thaler and Sunstein, 2008, Ariely, 2009, Kahneman and Tversky, 

1979, Kahneman, 2011, Kahneman et al., 1982, Sunstein, 2014b, Simon, 1955). 

 

Recognition that professionals may (willingly) be part of the solution, not necessarily 

viewed mostly as part of a problem ‘fixed’ by government (for example, by more 

enforcement and regulation), suggests also at least the prospect of better outcomes.  

 

Rather than simply telling professionals what (not) to do (by regulatory fiat), embarking 

on education campaigns, or prosecuting some that others may learn (none of which 

appears to have been particularly successful, as outlined in chapter 7 and supported by 

empirical findings in this thesis), policymakers might consider borrowing from Redelmeir 

and Shafir (2015), and ask why even good lawyers, accountants and real estate agents 

enable criminal transactions and (inadvertently or otherwise) facilitate crime?  

 

The authors suggest that some explanations for a high failure rate of physician 

handwashing (arrogance, carelessness, oblivious to or misunderstanding its importance), 

and a tendency to blame physicians for ‘their’ persistent failure, may be mistaken. 

Likewise, resultant calls for ‘more regulation’ or ‘more enforcement’ may be ineffective 

if they don’t address causal links between policy intention and outcome.  

 

Redelmeir and Shafir list behavioural factors in hospital settings strikingly like the 

working environment of lawyers, accountants and real estate agents. Especially when 

policy failures (such as physicians contributing to hospital-acquired infections, or 
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professionals facilitating criminal transactions) result from inadvertence rather than a 

deliberate lack of compliance with accepted norms, policymakers, regulators and 

enforcement agencies focused on policy effectiveness and outcomes might identify and 

help remove inhibitors to professionals’ genuine intentions. In the authors’ case, for 

doctors not to spread disease, or, in the context of this thesis, for professionals not to 

facilitate criminal financial transactions.  

 

These observations and the findings in this thesis suggest scope for a prospective research 

agenda. A few such areas are canvassed briefly below. 

 

   Future research 

 

This thesis concludes with further research suggestions, and a brief conclusion. 

 

Facing, and addressing, uncomfortable truths, for transformative change 

Further research may help public agencies address and overcome issues blocking 

pathways to significant in-roads into the 97-99 percent of criminal funds that, by official 

estimates, remain in criminal hands, perpetuating criminal enterprise.  

 

On the policy front, research that deepens and broadens nascent connections between the 

policy effectiveness, outcomes and anti-money laundering literature and practice 

(Halliday et al., 2014, McConnell, 2015), and tests the “official narrative” (Benson, 

2016), as those cited in section 5.1, would help “rigorously test assumptions, and reduce 

the observed risk that the dominant AML narrative might inadvertently drive ‘policy-

based evidence making’ (Alldridge, 2016)” (Pol, 2017b).  

 

On the enforcement front, the crime disruption opportunities outlined in section 10.2 is 

an obvious starting point. It is, however, an extension of existing methods, not a silver 

bullet, and some investigations are likely already present in each of the areas noted. 

 

The real opportunity for future research lies in the prospect of transformative change, 

shifting the dial past rounding error and nuisance, towards seriously disrupting criminal 

activity on a major scale. Research that expressly faces, and dispels or confirms, some of 

the manifold assumptions of the dominant anti-money laundering narrative might help 
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identify practical, evidence-based strategies to materially, substantially and demonstrably 

improve the capacity to detect, prosecute and prevent serious crime. Fifty percent 

interdiction rates may never be achievable, but a substantial increase is necessary for any 

real measure of policy effectiveness; and for crime not to pay, beyond the rhetoric. 

 

Refocus on outcomes 

This thesis identified activity and output measures mislabelled as ‘outcomes’. In the 

global anti-money laundering ‘effectiveness’ discourse, developing genuine outcome 

measures that reflect ultimate crime prevention policy objectives may help achieve them.  

 

Likewise, in the national anti-money laundering discourse, a focus on the quantum of 

asset forfeitures (an output measure) obscures ultimate policy objectives. At some stage, 

policy success will be reflected by reducing forfeitures, if the policy objective is to reduce 

the economic and social harm from crime. Further research that advances the 

development of relevant outcome measures may help achieve those objectives.  

 

In the meantime, this thesis suggests interdiction rates (the proportion of criminal funds 

seized or forfeited) as an interim measure towards outcomes. Not itself an outcome 

measure, it nonetheless helps remove the false sense of success suggested by large and 

increasing criminal forfeitures that represent only a tiny percentage of criminal funds 

generated. Using interdiction rates as a proxy measure of success may also help reduce 

the complacency of mediocrity which suggests that ‘more-of-the-same’ is enough. An 

improved clarity of purpose may help refocus efforts on genuinely transformative change, 

and new strategies to help make crime not pay, beyond the rhetoric. 

 

The real numbers? 

If interdiction rates are a useful proxy indicator of policy effectiveness, the data-collection 

and methodological variability identified in chapter 7 must be resolved. Such issues are 

not insurmountable. The development of robust, consistent measurement criteria would 

significantly advance policy effectiveness evaluative capacity. 

 

Explaining the enforcement gap to reduce barriers 

Police arguably need no additional powers to close an inexplicable enforcement gap, with 

the activities of professionals enabling criminal transactions seemingly seldom 

investigated or prosecuted. Benson’s research offers clues for further research. UK 
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enforcement agencies perceived challenges proving that professionals knew the criminal 

source of funds. They also thought it was more difficult to prove professionals’ 

connections with the criminal funds than proving connections between drug-dealers and 

illicit drugs. The reality is that the challenges were more perceived than real (Benson, 

2016, pp.173-174). Likewise, officials often regard legal professional privilege as an 

investigative barrier. Additional research may reveal the extent to which these and other 

misperceptions are found in New Zealand, and, if so, they are easily remedied.  

 

Enforcement effects 

Closing the apparent enforcement gap offers a unique research opportunity to identify the 

effect of any renewed enforcement activity on the wider group of professionals, before 

and after implementation of policy changes extending money laundering controls over 

the professions. Such research may help validate the separate effects of policy change and 

enforcement activity. 

 

Uncovering known dark areas 

Data were available in only 56 percent of known criminal asset real estate forfeitures, and 

of the body of relevant research cases with criminal real estate transactions enabled by 

professional facilitators, data were missing in 26 percent of cases. Some of this missing 

data may be held in police records, not available to this researcher. Further research in 

those areas, shaded in black in figures 2.3 and 8.1, offers the prospect of a deeper 

understanding of some of the findings in this thesis. 

 

Uncovering unknown dark areas 

This thesis examined one of at least two identified evidence gaps (noted in chapter 2), 

shining light on a “dark” area with under- and un-examined activities in known 

transactions involving facilitators enabling financial transactions with criminal proceeds. 

Future research might help close evidence gaps where neither criminal actors or 

facilitators have (yet) been detected, as the “darker” number of unknown financial 

transactions with criminal proceeds.  

 

Other practice areas untouched 

Figure 8.4 illustrates the scope of research delimited by real estate transactions, and 

section 8.2.3 outlines many other identified activities conducted by facilitators but not 

assessed. Further research might empirically assess the extent to which professionals 
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enable financial transactions in many other areas where their services may also be equally 

useful for criminals laundering the proceeds of crime as for legitimate transactions. 

 

Mind the gap 

As noted in section 8.2.5, the empirical evidence did not support policy settings based on 

assumptions that banks are inherently better placed to detect suspicious transactions. 

Red-flag criminal indicators may be visible to banks or facilitators, supporting global 

norms that both should be subject to anti-money laundering obligations. However, the 

research identified gaps between banks and facilitators. Further research might help 

identify gaps where neither bank nor facilitator has visibility of sufficient red-flag 

criminal indicators for concern or enquiry, yet if either was aware of red-flags visible only 

to the other, concerns might be raised by either or both.  

 

Why them? 

The research identified apparent reasons prompting the use of professionals to help 

launder criminal proceeds, such as to provide a veneer of respectability to conceal 

criminal activity (case 4), and because other laundering methods were more difficult (case 

20 and (R v Brown, 2011)), but shed little light on why individual facilitators were 

chosen. In New Zealand, facilitators are required for real estate transactions, so - beyond 

selecting property as a preferred means of laundering - the primary choice available to 

offenders is which professionals to use, not whether to use them. Further research might 

explore offenders’ rationale and processes for selecting the ‘right’ professionals to 

facilitate financial transactions with proceeds of crime.  

 

Social tolerance 

A lack of awareness of professionals’ vulnerability to and consequences of their misuse 

by criminals, a “low risk perception by many target groups”, and a widespread “social 

tolerance towards certain crimes”, both by facilitators and the general public, reduces risk 

for organised criminals and creates “an enabling environment” (Europol, 2013, p.15) for 

profit-motivated crime to continue (Europol, 2016b, p.12). Social tolerance and low-risk 

perceptions were evidenced in the research cases, and professionals’ submissions in 

response to regulatory extension. Further research might explore new opportunities to 

disrupt unsubstantiated social tolerance heuristics by professional facilitators enabling 

financial transactions with criminal proceeds.  
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Nomenclature barriers and engagement gaps 

The anti-money laundering discourse is about ‘money’, yet that focus and the ‘money 

laundering’ phrase itself may inadvertently hamper the effectiveness of money laundering 

controls achieving the overarching policy goal of reducing and preventing serious crime. 

Further research might explore the effects of reframing the discourse specifically for 

crime prevention. Framed as ‘money’, facilitators say that cash payments are “currently 

controlled by having to report any cash over $9,999” and that “cheques and electronic 

transfers are in the hands of the bank so should be clean [by operation of their anti-money 

laundering] obligations”. How, then, they ask “is unclean money getting into our trust 

accounts?” (Wagg, 2016). These perceptions appear enduring and universal (NAR, 2011, 

NAR, 2016, Deloitte, 2010, p.242). Likewise, representative groups seek to limit the 

“considerable cost” of compliance regulations by limiting the range of activities to which 

rules apply and restricting it “to situations where money comes into [professionals’] 

accounts” (ADLSi, 2016). Reframing the conversation as ‘crime prevention’ might 

feasibly help more effectively engage professionals. 

 

Facilitators are people too 

The behavioural sciences offer the prospect of insights into cognitive biases affecting 

decision-making (Messick and Bazerman, 1996, Banaji et al., 2003, Chugh et al., 2005, 

Chugh and Bazerman, 2007).  

 

With decision-making outcomes potentially bordering on criminal or professional 

sanction, few professionals might be expected to conform to (or at least admit) Becker’s 

classic cost-benefit analysis, consciously ignoring indicators that clients might be using 

their services to launder criminal proceeds if the risk of sanction is perceived as low. A 

more nuanced reality suggests that professionals’ actions may be affected by “bounded 

awareness”, limiting the capacity to focus on “observable and relevant data, leading them 

not to ‘see’ important, accessible, and perceivable information during the decision-

making process” (Bazerman and Sezer, 2016, p.97, Chugh and Bazerman, 2007).  

 

For example, do facilitators faced with indicators of potential criminal misuse of their 

services exhibit “ethical fading” (Tenbrunsel and Messick, 2004), framing their actions 

as ‘business decisions’ in cost-benefit terms rather than ethical choices? Are they guilty 

of “motivated blindness” or “indirect blindness” (Bazerman and Tenbrunsel, 2011), 

potentially overlooking criminal indicators when in their own financial interest to do so, 
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or when another professional conducting the financial element of the transaction is 

perceived as the ‘main’ facilitator? With a strongly defined client-centric culture, do 

professionals display “role-conferred bias” (Bazerman et al., 2002, p.100), possibly 

assessing criminal indicators more leniently (Bazerman and Sezer, 2016) when displayed 

by their own clients than if they had observed the same red-flags in a clinically objective 

environment, or as they might observe presented to other professionals?  

 

Anti-money laundering practitioners are people too 

To the extent that an ‘official’ or dominant anti-money laundering narrative obscures the 

prospect of genuine policy effectiveness, it is evidently not sufficient to identify logical 

or empirical inconsistencies. Something more than testing the dominant narrative and its 

underlying assumptions may be required. For verifiable evidence contrary to the official 

narrative to be assimilated into evidence-based policymaking, a deeper understanding of 

its ‘stickiness’ (Heath and Heath, 2010) may be needed. 

 

For example, New Zealand policymakers seem uncritically to accept that “closing the 

existing loopholes” by incrementally extending money laundering controls “forms the 

basis of an effective [anti-money laundering] regime” (MoJ, 2017b, pp.8, 14, 76). Local 

researchers point to inconsistencies and empirical evidence (Pol, 2017a, Pol, 2016b). 

Parliamentarians elsewhere question the ‘incremental extension’ narrative (Gerstein and 

Hervieux-Payette, 2013). Scholars have tested many of the foundational assumptions and 

beliefs of the dominant narrative (a selection includes Alldridge, 2016, Naylor, 2002b, 

Van Duyne et al., 2005, Tsingou, 2010, Harvey, 2008, Harvey, 2009, Alldridge, 2003, 

Verhage, 2009, Harvey and Lau, 2009, Schneider, 2004a, Alldridge, 2001, van Duyne, 

2003, van Duyne and Soudijn, 2009, van Duyne, 2009, van Duyne, 2011, Chaikin, 2009, 

Balakina et al., 2017, Findley et al., 2014, Chong and Lopez-De-Silanes, 2015, Cuéllar, 

2003, Ferwerda, 2009, Ferwerda et al., 2011, Unger et al., 2014, Deleanu and Ferwerda, 

2014, Harvey, 2014, Levi, 2012a, Levi, 2002, Levi and Maguire, 2004, Levi and Reuter, 

2006, Reuter and Truman, 2004, Unger and Den Hertog, 2012, Sharman, 2011, Rider, 

2002a). Nonetheless, the dominant narrative continues largely unaffected. 

 

It is perhaps unsurprising that objective, independent, empirical evidence and analysis 

have little effect on elements of the dominant narrative when assumptions persist even in 

the face of internal government documents showing that the global ‘success rate’ of the 

current anti-money laundering regime is less than one percent (Collins, 2016c). The 
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official narrative persists even with internal data enabling New Zealand’s low ‘success 

rate’ to be calculated (MoJ, 2017b).  

 

Examples abound of the ‘stickiness’ of the dominant narrative, even in the face of 

seemingly obvious internal inconsistencies. In the formal cost-benefit analysis, for 

example, the justification for the claimed benefits of extending anti-money laundering 

obligations to professionals is based on an assertion that money laundering estimates “are 

generally estimated and reported on a percentage of GDP basis” (MoJ and EY, 2017, p.5). 

As noted in section 3.4.3, reference to GDP-based estimates has long been debunked by 

scholars, as part of an enduring mythology in anti-money laundering practice, of 

assertions and assumptions treated as ‘facts by repetition’ (van Duyne and Levi, 2005, 

Kilmer et al., 2011), oblivious to the absence of evidential foundation. The reference to 

“academic articles” in support19 ignores those noted above, and seems impervious to 

recent scholarship from one of the world leaders in this area, remarking on the enduring 

vitality of “mythical numbers” used as “problem amplifiers” by officials seeking power 

and resources (Levi, 2015a, p.392). 

 

Likewise, in the global context, supranational bodies continue to exhort countries to adopt 

and extend a set of standards that, by the United Nations’ ‘success rate’ measure has had 

so little impact that it hardly constitutes a rounding error in the accounts of 

‘Criminals, Inc’ (section 7.6). In a system whose successful global policy diffusion rests 

on a self-generated atmosphere of consensus and transnational networks socialised in a 

common lexicon (section 3.5.2), it is perhaps unsurprising that decision-makers cling to 

commonly-held beliefs and  assumptions notwithstanding contrary evidence and analysis 

(Campana, 2016, p.326, citing Salter, 2008). The behavioural sciences suggest that it is 

possible that they do so in predictable ways (Ariely, 2009). In any event, something more 

than empirical evidence and independent analysis may be required to influence a 

pervasive dominant narrative. Further research in this area might usefully explore any 

cognitive biases affecting the myriad assumptions and assertions of the anti-money 

laundering complex. If some are contrary to verifiable evidence, further research might 

help identify additional pathways towards policy effectiveness, as FATF and nation states 

clearly intend. 

                                                           
19 One of two articles cited in support calculates crime figures directly, not by reference to GDP (Walker, 
2004). The other is a brief unpublished paper, with no explanation of its methodology (Schneider, 2015). 
In published papers the author explains the GDP-based methodology as an “economic theoretical model” 
and “rough calculation” which excludes criminal activity (Schneider, 2016, Mai and Schneider, 2016). 
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   Conclusion 

 

This thesis found scant evidence of policy effectiveness in either area to which it 

contributes to the scholarship, first, new empirical evidence on the nature and extent of 

professional facilitators’ involvement in real estate transactions with criminal proceeds, 

and second, original analysis of FATF’s ‘effectiveness’ framework. 

 

In the first area to which this thesis contributes (new empirical evidence), the research 

question asked how effective is the policy of detecting and deterring money laundering 

through professional facilitators in New Zealand’s real estate market. With an 

effectiveness rate at four percent, “not very” is a fair summation. When presented with 

real estate transactions involving proceeds of crime, professional facilitators were found 

more often enablers than inhibitors of criminal transactions.  

 

Professionals represent a ‘golden thread’ common to all real estate transactions, and a 

shared feature in many other large-scale transactions. Whether they are used unwittingly, 

or whether they turn a Nelsonian eye to the nature and extent of their involvement in 

criminal transactions, disassociating money from how it was generated and the harm 

caused, professionals inevitably play a vital, and often indispensable, role.  

 

Moreover, professionals’ important role in large-scale financial transactions means that 

it matters whether they are unwitting launderers or effective sentinels. Their role doesn’t 

‘only’ involve money. The source of funds is not the only distinction between legitimate 

and illicit transactions. Whether they do so unwittingly, or otherwise, professionals 

enabling criminal transactions in effect either help criminals succeed and prosper, or they 

help detect and prevent the economic and social harm caused by serious crime. Nor is this 

merely a theoretical process. To paraphrase Koim’s conceptualisation (2012) at the outset 

of this thesis, when money is generated by profit-motivated crimes such as drugs-, arms- 

and human-trafficking, or when it is diverted from public benefit by corrupt officials, 

people’s lives are affected, people suffer, and people die. 

 

These conclusions do not suggest any wrongdoing. This research does not assess 

culpability or professional fault. In many cases, professionals were found to have been 

innocently duped, or their services used unwittingly. In many cases, no red-flag criminal 
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indicators were identified. In others, there were insufficient red-flags, or their significance 

was missed or misunderstood. Nonetheless, irrespective of the nature of professionals’ 

involvement, and irrespective that in most cases their actions may be beyond reproach, 

their services nonetheless either help, or hinder, criminal enterprises.  

 

The key issue for policymakers, then, and for professionals unwilling to support and 

perpetuate criminal enterprises, even absent any fault or blame, is a simpler one. The real 

task is to identify the policy settings, frameworks, strategies and tactics that help convert 

professionals from inadvertent money launderers into more effective sentinels. 

 

In the second area to which this thesis contributes (original analysis), the effectiveness of 

global anti-money laundering policy settings fares no better. With policy effectiveness by 

at least one measure in the realm of a rounding error, and a new global ‘effectiveness’ 

framework found to be inherently incapable of measuring, let alone improving, outcomes, 

the current anti-money laundering regime is arguably a contender for the least effective 

law enforcement intervention, ever, anywhere.  

 

Moreover, the core policy question in response to incremental extension of money 

laundering controls is simple. If duties to detect and report suspicious transactions have 

not proven as effective as intended, will ‘more-of-the-same’ likely produce a materially 

different result? Logic suggests not. Further research at the intersection of policy 

effectiveness/outcomes and money laundering scholarship and practice may reveal 

pathways to better outcomes. 

 

This thesis ends on a positive note. The global anti-money laundering regime might 

currently be assessed a failure on the ‘program’ dimension. On the ‘process’ and ‘politics’ 

dimensions, however, the successful policy diffusion and international unanimity of the 

anti-money laundering complex offers a platform from which policy success in the 

program dimension might feasibly be achieved. FATF’s recognition that effectiveness 

matters offers grounds for optimism. Likewise, its tradition of adjusting to change. If 

supranational and state actors choose to address uncomfortable truths underpinning the 

anti-money laundering complex, such as those identified in this thesis and the earlier 

research, analysis and commentary on which it relies, the prospect of a meaningful degree 

of policy effectiveness remains viable.  
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Moreover, the policy question is simple. This thesis suggests that it is not whether we 

have anti-money laundering rules. Nor whether those rules meet approved standards. Nor 

whether banks, professional facilitators and other regulated entities comply with those 

rules. Quite simply, it is whether they work. 

 

The relevant policy issue then becomes, by what standard should effectiveness be 

evaluated? This thesis suggests that the answer may not lie in ‘money laundering’, 

‘anti-money laundering’, or even criminal financial flows. They may appear at earlier 

stages of the results-chain, but the ultimate measure of policy success arguably bears little 

relation to the ‘activity’, ‘process’ and ‘output’ measures associated with money 

laundering. As the G7 nations that established FATF intended, the primary goal involves 

using financial intelligence capabilities to detect, deter and prevent serious crime; and to 

reduce and prevent economic and social harm. It is against such outcome measures that 

policy effectiveness might best be judged. In the meantime, interdiction rates offer an 

interim metric to facilitate any paradigm shift that may be necessary to develop and 

implement an effectiveness framework with any reasonable prospect of approaching the 

goal for crime not to pay, beyond the rhetoric. 

 

The ultimate policy objective may seek to materially reduce and prevent the economic 

and social harm from crime, by significantly (and demonstrably) detecting, disrupting and 

preventing serious crime. If so, the chasm between those objectives and the current impact 

of the global anti-money laundering complex, broadly assessed in the realm of a rounding 

error as criminal enterprises count the profits from serious crime, may be too large for the 

usual ‘incremental approach’ of expanding the scope of anti-money laundering 

obligations and reporting entities. For policy effectiveness, a step-change in policy vision, 

regulatory leadership and enforcement capability may be required. 

 

As noted in the preface, whether in relation to individual findings in this thesis or any 

policy implications in its conclusion, some of the new empirical evidence and analysis 

might complicate the decision-making process. But, if some is relevant, it may extend the 

scholarship, and if timely, may be of practical benefit for policymakers and practitioners 

advancing evidence-based decision-making for better outcomes. 

 

--------  
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