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“Upon my word,” they will shout at you, “it is no use protesting: it is a case of twice 

two makes four!  Nature does not ask your permission, she has nothing to do with 

your wishes, and whether you like her laws or dislike them, you are bound to accept 

her as she is, and consequently all her conclusions. A wall, you see, is a wall ... and so 

on, and so on.” 

Merciful Heavens!  But what do I care for the laws of nature and arithmetic, when, for 

some reason I dislike those laws and the fact that twice two makes four?  Of course I 

cannot break through the wall by battering my head against it if I really have not the 

strength to knock it down, but I am not going to be reconciled to it simply because it 

is a stone wall and I have not the strength.

Fyodor Dostoyevsky

Notes from the Underground



i

STATEMENT OF ORIGINALITY

I hereby declare that this work has not previously been submitted for a degree or diploma in 

any university.  To the best of my knowledge and belief, the thesis contains no material 

previously published or written by another person except where due reference is made in the 

thesis itself.

Signed:   __________________________________________



ii

ACKNOWLEDGEMENTS

I owe a debt of thanks to several people who have travelled this journey with me.  I start with 

my academic supervisors, Dr Janis Bailey, and Dr Michael Barry.  Janis and Michael have 

provided me with much more than the technical aspects of PhD supervision.  In their 

understanding of the industrial relations discipline and sensitivity to the needs of individual 

students, for me, they stand out as remarkable educators, mentors and scholars.  I have been 

very fortunate to have engaged with a research topic that I came to as an industrial relations 

practitioner and on which Janis and Michael developed my scholarship.  I also thank 

Professor David Peetz, Head of the Department of Industrial Relations and the staff in the 

Department for their support. 

The Australian Industrial Registry supports the operations of the Australian Industrial 

Relations Commission.  I extend my gratitude to the members of the Brisbane Registry who 

organised delivery of archival documents and a private place to view and analyse this 

material.  I spent several months in that office engaged in the task of reading and organising 

the copious amount of documentary material the Full Bench hearing generated.  I am also 

sincerely grateful to the existing and retired members of the AIRC who so willingly shared 

their knowledge and opinions, and the parties who appeared in the Award Simplification Test 

Case who agreed to an interview.  

I have two more people for whom I express my sincere thanks, my dear friend Helen and my 

sister Mausie.  For many years Helen and I have had an enduring friendship.  In this study 

Helen helped me to format my work, an area of thesis production that takes time, patience and 

technical skill.  Her advice and friendship are appreciated beyond these few words.  Lastly, to 



iii

the love of my life, my sister Mausie, who, during the course of this journey became mother 

to my children, cook, taxi driver, secretary, editor, confidante and unfailing believer in me.  

Mausie – Ita vero operae pretium omnino est.



iv

ABSTRACT

This study examines the role of the Australian Industrial relations Commission (AIRC) in 

conducting the Award Simplification Test Case.   This case required the AIRC to make a 

determination of section 89A –  Allowable Award Matters –  of the Workplace Relations Act 

1996, the federal industrial relations legislation of the newly elected Howard government.   

Before this time, the AIRC had conciliated and arbitrated industrial disputes to produce 

federal awards containing a comprehensive array of employment conditions and rates of pay.   

Section 89A restricted the capacity of the AIRC to a specified range of only 20 matters that 

the federal government, through the legislation, would ‘allow’ the AIRC to include.  

Throughout 1997, the AIRC conducted the Award Simplification Test Case based on an 

employer application to vary the Hospitality Industry – Accommodation, Hotels, Resorts and 

Gaming Award 1998 (the Hospitality Award) to establish the benchmark not only for all 

future awards but for ‘simplifying’ all existing awards.

I argue that the Howard government used this legislation as a vital first step in reregulating 

the regulation of the Australian industrial relations system, a meta-regulatory approach since 

the federal government could not under the conciliation and arbitration power of the 

Constitution regulate employment relations directly.  My analytical framework incorporates 

Mitchell and Rimmer’s (1990) two-tiered model of Australia’s arbitration system, and 

Hancher and Moran’s (1989) concept of ‘regulatory space’ to demonstrate how the Howard 

government’s legislation put the AIRC, awards and the arbitration system in constraint.  My 

analysis of the test case proceedings explains how the Howard government used this 

legislation not just to resume a substantial part of the AIRC’s regulatory power, but also to 
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begin embedding regulatory principles consistent with this government’s political philosophy, 

a very different philosophy to the AIRC’s tradition and constitutional mandate.   

The Award Simplification Test Case was therefore an arena of conflict over regulatory 

principles – by whom, for whom and to what end.  Here the intrinsic ‘disputed matter’ was 

the regulators’ exercise of regulatory power  –  the AIRC and a federal government – to 

reregulate the industrial relations system through their regulatory instruments, awards and 

legislation respectively.  I explain why the AIRC did not treat the case as an administrative 

matter as the Howard government demanded, and arbitrated this case as it had always done.  

The AIRC’s legal status bound it to make awards in settlement of interstate industrial 

disputes.  Thus the AIRC had to conduct the Test Case according to its principles of fairness, 

equity and the public interest despite the legislation’s aim to predetermine the outcome of the 

dispute.  Through the legislation the Howard government expressly sought to embed new 

regulatory principles to remove union rights of entry and representation from awards and 

most importantly to reduce the scope of the AIRC’s powers.  
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EXPLANATORY NOTE

To accommodate the diversity of research material that informs this thesis, I have used the 

APA 5
th

 referencing style using the Endnote citation program.    
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INTRODUCTION

THE BACKGROUND AND THE OBJECTIVE

In March 1986, members of the H.R. Nicholls Society, a newly formed association of 

business and political leaders, held a conference to discuss their concerns about the 

potential consequences of the then federal Labor Government's 1985 review of 

Australia’s industrial relations system (The Hancock Report).  Fearing legislative 

implementation of the Report, the H.R. Nicholls Society lobbied for its own reform of 

the industrial relations system.  This organisation criticised Australia’s regulatory 

institutions, particularly the central body, the Australian Industrial Relations 

Commission (AIRC)
1

 as part of and run by an ‘industrial relations club’.   The Society 

published the proceedings of the 1986 conference under the title ‘Arbitration in 

Contempt’.  This heading conveniently expressed the matter of a High Court case 

brought against the Society’s patron, H.R. Nicholls, and the Society’s view of the 

inadequacies of the conciliation and arbitration system that regulated Australian 

industrial relations.  

Just as the H.R. Nicholls Society members metaphorically ‘held up the mirror in which 

we can clearly see arbitration in contempt’ (Stone, 1986), so too does this study hold up 

a mirror to the Australian Industrial Relations Commission (AIRC), and the conciliation 

and arbitration process.  Indeed, the mirror this study holds up reflects the AIRC’s 

1

  At that time the AIRC was known as the Australian Conciliation and Arbitration Commission.  
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response to a federal government that held arbitration in contempt.  It shows that similar 

views motivated the legislative moves of a newly elected federal Coalition government 

that had a shared disposition with the H.R. Nicholls Society.  In 1996, the new 

government led by John Howard moved quickly to reduce the scope of the AIRC’s 

arbitral powers through the Workplace Relations Act 1996 (WR Act).  Here, a federal 

government that held arbitration in contempt put the AIRC and its capacity to arbitrate 

firmly under legislative constraint.

Australian industrial relations research is grounded in two enduring truisms – that 

history matters and that institutions matter.  In assessments of any specific Australian 

industrial relations event, it is difficult to find explanation or prediction without 

reference to these two aphorisms.  This study is no exception.  At its core, this thesis 

reaffirms that history and institutional regulation are major themes of contemplation and 

analysis, especially during times of change and uncertainty.  Australia’s unique system 

of industrial relations is influenced by a complex interweaving of historical, political, 

economic, social and legal factors.  It is currently characterised by change and ‘reform’ 

on a grand scale through the Workplace Relations Amendment (Work Choices) Act 2005

(WorkChoices).  WorkChoices accelerates the industrial relations changes the Howard 

government introduced through the WR Act.  

The 2005 legislation is a radical disjuncture from the WR Act and its various 

amendments, yet its antecedents can be found in aspects of the 1996 legislation that this 

study explores.  This thesis examines developments in implementing part of the 

legislation in 1997, the first year of operation of the WR Act.   That year marked a new 

era in federal Australian industrial relations history when the then new Howard 
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government’s 1996 legislation, seriously challenged fundamental tenets of employment 

regulation that had held for over 90 years.  WorkChoices represents an even more 

radical departure from the traditional system of regulation than the WR Act.  Indeed, 

WorkChoices makes the WR Act appear to be the tentative steps of a newly elected 

federal government, testing, or perhaps initially preparing, the tide of change at a time 

when it could not know that it would still be in government over a decade later and in 

2005 would gain control of the Senate.  As I argue in this thesis, in 1996, when the 

Howard government did not have a majority in the Senate, the move away from the 

almost century-old, collectivised model of employment regulation was incremental and 

dependent on partially dismantling Australia’s foremost regulatory institution, the 

AIRC.

The AIRC has operated as the most prominent regulator of employment relations in 

Australia since a constitutional head of power in 1904 established its forerunner, the 

Conciliation and Arbitration Court.  Since that time the AIRC has had a direct impact 

on Australia’s economic policy, wages and conditions, industrial organisation and 

employment (Macintyre & Mitchell, 1989).  As the Conciliation and Arbitration Court 

and, since 1988, as the AIRC, the institution’s major function has been to settle 

interstate industrial disputes using its conciliation and arbitration powers to make 

‘awards’.  Awards represent the legal rights and obligations of unions and employers, 

including wages and conditions of employment.  Parties to awards are legally compelled 

to adhere to award provisions.  The AIRC federal legislation administered and enforced 

the legislation that regulated the Australian labour market in a highly centralised style.  

Since the 1980s, criticism of this type of institutional regulation drove calls to 

‘deregulate’ Australian industrial relations.  Through the WR Act, the Howard 
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government introduced a range of industrial instruments that facilitated workplace 

bargaining through union or non-union enterprise agreements, and individual 

agreement-making through Australian Workplace Agreements (AWAs), to overhaul the 

federal collective labour laws of conciliation and arbitration.    

One section of the WR Act with far-reaching consequences was s 89A – Allowable 

Award Matters. This section set out 20 specific ‘allowable’ matters that the AIRC could 

include in awards to the exclusion of other matters.  The AIRC could no longer include 

in new awards or retain in existing awards any matter outside the 20 matters the 

legislation allowed.  Employers and employees could retain ‘non-allowable’ matters 

only through individual or enterprise agreements or where similar statutory provisions 

existed elsewhere.  Where the parties did not enter into agreements, the non-allowable 

provisions no longer applied.  The Howard government claimed that the aim of the 

legislation was to ‘encourage’ workplace bargaining.  However, by ‘allowing’ the AIRC 

to make awards only across a specific range of matters, the WR Act significantly 

restricted the scope of the AIRC’s capacity to exercise its arbitral powers.  Prior to the 

WR Act, the AIRC made awards taking into account the nature of the industry or 

occupations, and included an extensive array of provisions.  By limiting the AIRC’s 

award-making powers to the prescribed 20 allowable matters, the WR Act narrowed the 

opportunity for the AIRC to effect industry-wide regulation and so favoured collective 

or individual bargaining at the enterprise.  Thus s 89A constituted a major legislative 

assault on the award-making powers of the AIRC.   

Through the WR Act, the Howard government promised employers and employees 

more ‘choice’ and ‘flexibility’ in their employment arrangements to negotiate pay and 
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conditions suitable to the enterprise.   Supporters of the WR Act claimed it was a timely 

review of an outdated jurisdiction (Moore, 1997).  This shift towards workplace and 

individual bargaining marginalised the principles upon which the arbitration system was 

based.  Since implementation of the WR Act began in 1997, the AIRC has been 

involved in a massive task to make all federal awards comply with the 20 matters.  

Under s 89A the Howard government aimed to make awards a ‘safety net’ of minimum 

pay and employment conditions rather than a comprehensive set of entitlements. The 

process of making awards compliant with s 89A, now commonly known as ‘award 

simplification’,
2

 began through a test case before a Full Bench
3

 of the AIRC conducted 

throughout most of 1997.  

In December 1997, a Full Bench of the AIRC handed down the Award Simplification 

Decision (the Decision), based on the Hospitality Industry – Accommodation, Hotels, 

Resorts and Gaming Award 1998 (the Hospitality Award).  The Decision became the 

standard for simplification of all other federal awards. The proceedings in this case are 

commonly referred to as the Award Simplification Test Case.
4

  Through an empirical 

analysis of these proceedings, I explain why simplification of the Hospitality award was 

an unprecedented case in the AIRC’s long history.  There is no specific definition of 

‘test case’ in the WR Act or any preceding Act.  The general understanding of a test 

case, however, is that it is a case a judicial body hears first, or is a case of distinctive 

importance.  

2

 In this thesis I use the term ‘award simplification’ since it has been absorbed into the lexicon and is 

widely used when referring to the process the AIRC conducted under s 89A of the WR Act.

3

 A Full Bench consists of two or more Commissioners and is constituted when the President of the AIRC 

holds that a matter is of such importance to the public interest that a number of Commissioners, including 

presidential members, should hear the case.  

4

  Throughout this thesis, I refer to the Award Simplification Test Case as ‘the Test Case’.
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As the institutional foundation of the conciliation and arbitration system, the AIRC held 

and exercised legal capacity to make awards through its dispute settling powers.  

Application of the provisions of s 89A to simplify awards in the Test Case therefore 

forced the AIRC not only to curtail the contents of awards, but, as a consequence, to 

restrict significantly the scope of its own arbitral powers.  The Test Case is a prominent 

case in Australian industrial relations history because it operationalised the law to begin 

systematically dismantling both the award system developed over 90 years of 

conciliation and arbitration, and the AIRC as the primary institution for regulating 

federal industrial relations.  

The Howard government promoted award simplification as a long overdue 

rationalisation of the arbitration process that would encourage workplace bargaining and 

a safety net approach to employment relations.  It was a major plank in this 

government’s neo-liberal platform for what it described as ‘reform’ of industrial 

relations.  The neo-liberal philosophy holds that the supply and demand for labour in a 

free market determines wages and conditions of employment rather than regulatory 

bodies.  In this view, employees and the employers are free to choose the most 

appropriate means of regulating their employment relationship without third party 

intervention such as a trade union or a tribunal. Awards are to operate only as a safety 

net for those who cannot secure more favourable conditions through enterprise or 

individual bargaining.  Informed by this philosophy, the Howard government used 

award simplification to promote enterprise bargaining.  

Award simplification aimed to reduce the regulatory capacity of the AIRC as the ‘third 

party’ and diminish the scope and relevance of a comprehensive award system.  
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Effectively, then, the federal government did not introduce s 89A of the WR Act simply 

to make matters outside the 20 prescribed ‘non-allowable’.  Section 89A was the 

legislative instrument that the Howard government used to render the AIRC no longer 

legally ‘allowed’ to regulate federal industrial relations in the style and to the extent that 

it had done hitherto.  As I argue in this thesis, it was not just awards that the AIRC was 

forced to strip back, but also its own capacity to regulate industrial relations through 

conciliation and arbitration.

The Test Case was a complex exercise.  Until this time, the AIRC had exercised its 

arbitral capacity to make awards despite occasional opposition from unions, 

governments and employers.  Awards were the legally enforceable outcome of the 

AIRC’s interpretation and judgement of disputed matters between employees and 

employers through the conciliation and arbitration process.  The statutory definition of 

‘industrial disputes’ and the decisions of the High Court had determined the scope of 

the AIRC’s award making jurisdiction.  The AIRC had never been tethered to a 

prescribed set of ‘allowable’ award matters in exercising its dispute settling powers.  In 

this Test Case however, the AIRC was required to reduce selectively the contents of 

awards and thus constrain its own arbitral powers.   There was no procedural precedent 

to guide the AIRC other than previous test cases that had been conducted to advance 

award conditions, not withdraw them.  Nor had legislation forced the AIRC to exercise 

its arbitral powers to restrict its own capacity to regulate through awards.  This study 

therefore offers an historical record and analysis of the AIRC’s conduct of a watershed 

test case under the WR Act.  It presents a qualitative account of the critical intersection 

of politics and law in practice.  
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During more than 100 years of operation, the AIRC’s role in settling industrial disputes 

and wage-fixation has been well documented (Dabscheck, 1980, 1983, 1986, 1992, 

1993, 1995, 2001, 2004; De Foenander O., 1959, 1970; Gardner & Palmer, 1992;  

Gardner & Ronfeldt, 1996;  Hancock, 1981, 1983, 1987, 1992 1998, 1999, 2000, 2002,

2005;  Hancock & Richardson, 2004;  Isaac, 1974, 1976, 1977, 1978, 1984, 1987, 1989, 

1993, 1994, 2005a; Isaac & McCallum, 1992; Isaac & S. Macintyre, 2004;  Macintyre 

& Mitchell, 1989;  Rimmer, 2004).  Perlman’s (1954) study provides a useful account 

of the workings of the AIRC built on in later research by former AIRC members such as 

McGarvie (1964), Kirby (1970), and Portus (1970).    However, despite the considerable 

importance of the Test Case, limited comprehensive research has been conducted into 

the complex operations of the federal tribunal as it sought to implement the new 

legislative scheme introduced through the WR Act.  This study seeks to expand our 

knowledge of both the AIRC and concepts of regulation.  It does not specifically 

examine the Test Case from the unions’ or employers’ perspective, nor does it consider 

in any depth the general outcomes of the award simplification process.  I have looked 

closely at the interactions of a Full Bench with the parties in the Test Case to examine in 

detail how regulators regulate in a hostile political environment.  

As with much of the work on the AIRC, research in the area of award simplification has 

concentrated mostly on the outcome of award decisions (Barnes & Fieldes, 2000; 

Buultjens & Cairncross, 2001; Ostenfeld & Lewer, 2003; Waring, Ostenfeld, & Bray, 

2004; Bray & Waring, 2005; Knox, 2006). There has been a distinct void in industrial 

relations research analysing the operations of the AIRC within the literature on 

regulation – a conceptual source for understanding the AIRC’s powers and functions.  I 

use this analytical framework to explain how the federal government as regulator of the 
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AIRC used the award simplification legislation to reregulate the AIRC and the 

employment relationship.  The primary aim of this study, however, is to demonstrate 

how the AIRC responded to the new, restrictive legislation when the legislation held the 

conciliation and arbitration process in constraint.

THE ARGUMENT

The Test Case seriously challenged many of the roles and behaviours the parties 

involved in conciliation and arbitration traditionally performed.  In this study I analyse 

the conciliation and arbitration process during a case where new legislation required a 

Full Bench of the AIRC to exercise its powers for a fundamentally different purpose.  In 

arbitrating this dispute, s 89A of the WR Act required the Full Bench to withdraw 

award provisions to comply with the statute.  This action, and the intention of the 

legislation that drove it, ran counter to almost 100 years of conciliation and arbitration 

practice.  It was the first major case where a Full Bench applied its arbitration powers to 

vary an award to comply with s 89A, and thus commenced dismantling the arbitration 

system.  

This situation presented a potential conflict of interest for the Full Bench and its ability 

to act independently, free from government or other intervention as it was originally 

established to do.  Federal legislation and the decisions of the High Court of Australia, a 

superior court, have regulated its activities.  Through the WR Act, the Howard 

government ordered the independent regulator to exercise its conciliation and arbitration 

powers only to the extent that the legislation ‘allowed’.  This action withdrew part of 

the AIRC’s regulatory capacity by explicitly determining the matters over which the 
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AIRC could conciliate and arbitrate.  In doing so, this federal government limited the 

AIRC’s interpretive, arbitral capacity in settling disputes and reclaimed part of the 

‘independent’ regulator’s regulatory capacity.

In this thesis I argue that the Test Case Decision set a standard for a new era of 

conciliation and arbitration, one in which the AIRC’s role as regulator, in principle and 

in practice, was greatly diminished.  In attempting to accommodate the legislation, the 

AIRC could conduct the case only as the law mandated.   The Constitution and the 

legislation empowered the AIRC to conciliate and arbitrate and it could not act in a 

manner less than or beyond that.  However, the award simplification legislation did not 

just require the AIRC to assume a new role in regulating industrial relations.  It forced 

the AIRC to take on a role in regulating that was antithetical to its original purpose.  

Technically, in conducting the Test Case, the AIRC exercised its powers to settle an 

industrial dispute.  Yet, this was not a typical case requiring the AIRC to vary an award 

as the result of a genuine industrial dispute between the disputing parties.  This was a 

case to settle a ‘regulatory’ dispute brought on by the Howard government through s 

89A of the WR Act.  Here, the federal government as regulator of the AIRC, and the 

AIRC as regulator of the employment relationship engaged in a contest for regulatory 

control of the employment relationship. Employers, with the support of the Howard 

government activated the dispute to bring into operation the new regulatory power in 

the legislation, unlike other cases hitherto that employers or unions instigated through a 

genuine claim over disputed matters.  

The legislation may have restricted the scope of the AIRC’s arbitral powers, but it did 

not change the practice of conciliation and arbitration.  Hence the Full Bench brought to 
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the Test Case over 90 years of arbitration practice built upon regard for the public 

interest.  The AIRC had to implement the legislation that the Howard government 

imposed on it.  This legislation was a major federal government reassertion of its power 

to regulate the AIRC, the labour market and the employment relationship.  Thus, at its 

core, the implementation of award simplification was an ideological struggle for control 

over regulation of industrial relations played out through the law.  As I argue, not only 

did the legislation induce change in the nature of an industrial dispute, it also changed 

the essential purpose of conciliation and arbitration as a regulatory practice.   

The award simplification legislation potentially compromised the ability of the AIRC to 

settle an industrial dispute in which its own interests – the scope and style of its 

regulatory capacity – were implicitly at stake in the judgement.  However, the Full 

Bench asserted its independence as best it could through its interpretation of the 

legislation, and its decision.  Despite implementing legislation that clearly favoured 

employers, the AIRC carried out the long-established practice of conciliation and 

arbitration as a mechanism for settling industrial disputes with ‘equity, good conscience 

and on the merits of the case’ (Australian Workplace Relations Act (Cth), 1996). To 

contextualise this argument, I have developed an explanatory framework drawn from 

concepts of regulation and in particular the idea of ‘regulatory space’.  This is a novel 

approach to conceptualising research on the AIRC because it focuses on where

regulation occurs and how a regulator arranges, and is itself arranged by, regulatory 

space.  Together with Mitchell and Rimmer’s (1990) notion of a primary and secondary 

level of regulation in Australian industrial relations, I have adapted and developed a 

conceptual model for explaining how the federal government reregulated the AIRC at 
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the primary level, and how the AIRC in turn reregulated the employment relationship at 

the secondary level.

As this study demonstrates, the Howard government and the employer association with 

which it found common ground urged the Full Bench to conduct the Test Case quickly 

and in accordance with the intent of the legislation.  Despite these pressures, the Full 

Bench followed due process in making its determination and to meet its public interest 

obligation.  This study of the Test Case therefore highlights both the strengths of 

conciliation and arbitration as a mode of regulating industrial relations, and its 

limitations as a practice of immediate regulatory reform.  The Test Case was a lengthy 

and protracted exercise.  Simplification of the Hospitality Award took almost one year 

to complete because the Full Bench followed the conciliation and arbitration process in 

the manner it was intended.  Conciliation and arbitration was established as the 

mechanism to prevent and settle interstate industrial disputes.   Its quasi-judicial nature 

was founded on principles of fairness and equity for both parties in the employment 

relationship.  Whatever the political will and predisposition of the Howard government, 

the founders of the Constitution could not have envisaged conciliation and arbitration as 

the instrument for large-scale dismantling of the same system it was designed to 

construct.  Rather it was to be the regulatory mechanism for creating the award system 

and the principles on which it was based.  

Members of the AIRC have historically used their conciliation and arbitration powers to 

make awards and construct a body of case law upon which to make considered 

judgements to contribute to the public interest socially as well as economically.  

However, the award simplification legislation required the AIRC to act according to 
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neo-liberal principles favouring a small role for the state alongside a ‘free’ unregulated 

market.  These principles narrowed the scope of the AIRC to accommodate the socially 

oriented principles inherent in the conciliation and arbitration system.  The award 

simplification legislation made the conciliation and arbitration practice an instrument to 

bring down the conciliation and arbitration system itself.  

WHY THIS THESIS IS IMPORTANT

This thesis makes an important scholarly contribution to the field of industrial relations 

in several ways.  Although there is a significant body of research into the operations and 

decisions of the AIRC, there are limited studies that focus on the interactions between a 

Full Bench of the AIRC and the key industrial relations parties.  During the Test Case, 

the AIRC was at the centre of major changes to the institutional arrangements regulating 

the employment relationship. This study therefore informs our understanding of how 

employers, unions and governments argued their position before a Full Bench, and how 

the Full Bench made its determination.  It is a detailed examination of the dynamics of 

the Test Case through content analysis of the dialogue and material presented during the 

hearings, and procedural analysis of the AIRC’s operations.  

The AIRC’s test case function has been responsible for advancing Australian working 

conditions.  Through this mechanism, the AIRC has performed a powerful institutional 

role in setting national employment standards.   In her examination of the Parental 

Leave Test Case, Murray (2005) noted that the process by which the AIRC determines 

test case standards is so familiar to participants that it is unremarkable.  Yet this 

important function is barely known to anyone else and is largely unresearched.  Unions 
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fiercely protect hard won test case standards. These award provisions remain the 

mainstay of employment conditions for many Australians.  The Test Case was unique 

because its purpose was to withdraw existing entitlements awarded through a legitimate 

process, rather than to advance employment conditions.  This case tested not only the 

new legislation, but also the ability of the AIRC to maintain its independence in the face 

of a legislature whose general scheme was to reduce the AIRC’s regulatory role and 

thus its public interest utility.

In 2006, the current round of labour law and industrial relations policy changes further 

erode the AIRC’s powers.  The Test Case has significant relevance to contemporary 

Australian scholarship because it demonstrates the steps already taken in the gradual, 

systematic dismantling of Australia’s compulsory arbitration system.  This case 

resonates today while the WorkChoices legislation mandates changes to ‘rationalise’ 

and ‘simplify’ the award system even further.  Through a second wave of reform, 

WorkChoices reduces the number and contents of existing awards and no longer 

permits the AIRC to make new awards except in line with the recommendations of a 

government-appointed taskforce.  The AIRC must simplify existing awards in 

accordance with a prescriptive set of measures.  WorkChoices has confined the AIRC’s 

arbitral power in dispute settlement to making a recommendation by consent of the 

parties, and it has transferred the AIRC’s wage-fixing powers to the Australian Fair Pay 

Commission (AFPC).  There is little resemblance in the new scheme to the regulatory 

importance the AIRC once had.  My study analyses the detailed and colourful workings 

of a Full Bench of the AIRC at an historical juncture in Australian industrial relations 

when a new federal government began its strategy to dismantle the AIRC.  
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My exploration of the AIRC’s role in the Test Case provides a detailed examination of 

the proceedings in the first major test of the award simplification legislation, that set the 

benchmark for variation of more than 3000 other federal awards.  This study showcases 

the interactions of the AIRC with legal representatives of unions, the peak body of trade 

unions – the Australian Council of Trade Unions (ACTU), the employer association, the 

federal and state governments, and other interest groups.  It is an example of the 

arbitration process that demonstrates how the Full Bench responded to the legislation.  

The study therefore makes an original, significant and extensive contribution to the 

industrial relations discipline through a detailed empirical analysis of the work of one of 

Australia’s most important regulatory institutions considered in the light of an extensive 

body of regulatory theory.

STRUCTURE OF THE THESIS

I begin this thesis with an exploration of various concepts of regulation to explain why 

industrial relations in Australia are regulated, who regulates them and how.  In Chapter 

1, I examine various concepts of regulation and the role of labour law as an instrument 

for arranging and distributing regulatory power.  I explore Hancher and Moran’s (1989)

concept of regulatory space within the two levels of institutional regulation in Australia 

that Mitchell and Rimmer (1990) identified as primary and secondary.  These two 

studies are particularly instructive for developing a conceptual understanding of how the 

Howard government through the WR Act rearranged regulatory space at both the 

primary and secondary levels. 
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In Chapter 2, I consider how the federal government through industrial relations 

legislation and the High Court, also a regulator of the AIRC, distributed regulatory 

space at the primary level of regulation. Notwithstanding many amendments, the 

original Conciliation and Arbitration Act 1904 (CA Act) remained in operation until 

1988 when the Hawke government introduced the Industrial Relations Act 1988.   The 

Keating government followed this with the Industrial Relations Reform Act 1993, and 

then came the Howard government’s WR Act of 1996.  During this time, the High 

Court regulated the scope of the AIRC’s award-making powers through its decisions in 

relation to the meaning of ‘industrial dispute’.  These decisions gave the AIRC direction 

on the scale and content of industrial awards.   

In Chapter 3, I consider the secondary level of regulation where the AIRC has regulated 

the employment relationship through awards.  I consider the actors in this level of 

regulation and how the AIRC used it arbitration powers to allocate regulatory space.   

The practice of arbitration has been categorised into several different types depending 

on the nature of the case and the AIRC’s personnel.   I also consider the importance of 

the public interest principle in guiding decisions of the AIRC, as well as the test case 

function and the role of the Full Bench in AIRC proceedings.   Test cases have 

traditionally come about through a Full Bench hearing to settle a dispute that unions 

instigated when they sought to vary a number of awards to include certain provisions.   

Here I explore how the AIRC has used its conciliation and arbitration powers in the 

wage-setting and test case functions.  

In Chapter 4, I set out the case study methodology I use to guide this research.  I have 

built up a detailed picture of the Test Case through a careful analysis of more than 1000 



17

pages of AIRC transcript and extensive interviews I conducted with parties involved in 

the Test Case proceedings and retired members of the AIRC.  In Chapter 5, I review 

how the Test Case began. Within days of the proclamation of the WR Act, the employer 

association, Australian Chamber of Commerce and Industry (ACCI) on behalf of its 

members made an application to vary six awards in accordance with the 20 allowable 

matters.  The AIRC acted swiftly to commence conciliation conferences involving the 

parties to the six awards.  The case inverted the traditional award variation process in 

that employers, as the party that hitherto unions had claims against, was now bringing 

on the dispute.  The President of the AIRC convened a Full Bench to monitor

conciliation progress in each of the six award areas.  Conciliation proceeded very slowly 

with parties reporting progress to the Full Bench on three occasions during 1997.  

Because the proceedings of the case and the matters under discussion were so complex 

and unique, I have devoted a separate chapter each to the conciliation and arbitration 

phases.

In Chapter 6, I examine the dynamics of the conciliation process through the ‘report 

back’ hearings to the Full Bench.  Conferences between the parties to the six awards 

made little progress in reaching any kind of agreement.  Despite the Full Bench’s efforts 

to meet the requirements of the WR Act and extend conciliation as far as possible, the 

award parties remained resolutely in dispute. The parties reported back to the Full 

Bench on three occasions before the Acting President agreed to arbitrate only on the 

Hospitality award on the basis that conciliation was exhausted.  The Acting President 

scheduled 11 days of arbitration hearings in October and November, 1997.   The Full 

Bench commenced the arbitration hearings 15 October with ACCI’s submission.  
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Chapter 7 considers the submissions of the parties in the arbitration hearings.  ACCI 

submitted that the Full Bench should make a determination based only on ‘allowability’ 

of the existing Hospitality award matters with all other matters deleted from the award.  

In their submission, the Joint Governments (state and federal governments made joint 

representation) urged the Full Bench to make its decision according to the intent of the 

legislation.  These submissions took a combined total of two hearing days.  In contrast, 

the LHMU took eight days to present its material, arguing that the Full Bench must 

make its decision based on evidence and the WR Act’s provisions ensuring fairness to 

employees.  Following the hearing, the Full Bench retired to deliberate and delivered 

the Award Simplification Decision on 23 December, 1997.
5

  The Decision was of 

crucial importance to the award parties and the public interest.  It not only set the 

precedent for simplification of all other federal awards, but it also institutionalised the 

new constraints on the regulatory scope of the AIRC.   

In Chapter 8, I explore key aspects of the Decision.  Remarkably brief given the number 

and size of the submissions, the Decision set out the AIRC’s rationale, the construction 

of the statute and a set of principles to guide further award simplification. The Full 

Bench removed from the original Hospitality Award a significant number of 

entitlements found to be ‘non-allowable’.  Matters deleted from the Hospitality Award 

generally related to union rights of entry, union consultation rights, and employee health 

and safety.  A further Full Bench hearing to consider ACCI’s proposal to reduce penalty 

rates was not upheld.  This chapter considers the nature of the non-allowable matters 

and the consequences of the decision for the AIRC’s regulatory function. 

5

  In this thesis I have referred to the Award Simplification Decision as ‘The Decision’.
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Chapter 9 draws together the findings from this analysis and contextualises these 

findings within the study’s analytical framework.  My analysis reveals how the AIRC 

maintained its charter to ensure independence, fairness and equity in its regulation of the 

employment relationship during a Test Case that actively challenged these principles 

and the arbitral function.   I consider how these factors impacted upon the distribution 

of regulatory space within the primary and secondary levels of regulation.  In this 

study’s conclusion, I summarise the main findings and identify its contribution to the 

practical and conceptual knowledge of institutional regulation in Australia.  

This study of the Test Case is important in showing how legislation that promoted an 

industrial relations system where workplace bargaining would become the major 

determinant of wages and conditions of employment, weakened institutional regulation 

of the employment relationship. The case has particular currency at this time when 

much further rationalisation and simplification of awards will take place under 

WorkChoices.   In this study I have gone beyond the rhetoric surrounding the outcomes 

of regulation to explore who regulates, why governments and institutions regulate, how 

regulation operates, and why it matters.
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CHAPTER 1

LAW AND ORDER IN INDUSTRIAL RELATIONS–

CONCEPTIONS OF REGULATION

1.1 INTRODUCTION

As the federal body responsible for regulation of employment relations in Australia, the 

AIRC owes much of its primacy and independence to its constitutional foundations and 

the efforts of its personnel.  It has been a recognisable and influential institution since 

its inception in 1904 as the Court of Conciliation and Arbitration.  The AIRC occupies a 

unique position in Australian employment regulation where it is regulated by the federal 

government, and is itself a regulator of employment relations.  Mitchell and Rimmer 

(1990) drew a distinction between these two levels of regulation that they describe as 

primary and secondary.  As Mitchell and Rimmer (1990 p. 8) explained, primary 

regulation of employment relations comprises the statutory regulation that establishes 

and regulates the AIRC as an institution of secondary regulation.  Secondary regulation 

is the outcome of the arbitration system – the industrial awards that the AIRC 

determines.  Although Mitchell and Rimmer identified unions as institutions operating 

within this framework, this study is concerned only with the regulatory role of the 

AIRC.  

A key feature of this study is identification and analysis of specific connections between 

these two levels of regulation.  Research in industrial relations tends to concentrate on 
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either of these two levels with very little empirical work linking them.  The theoretical 

foundation of this study therefore concerns the broad concept of regulation.  Regulation 

as an area of critical thought and analysis is complex.  It encompasses a wide range of 

approaches, developed in various countries and contexts, to both practice and theory.   

The conceptual review I present in this chapter indicates that there is no single 

perspective that is adequate for explaining the rapid and complex change that typifies 

the Australian experience, particularly from 1997.  Certain theories may explain 

cogently why the arbitration system was established and how it has operated for over 

100 years, but these theories cannot effectively explain this system at a time when 

legislation profoundly changed its fundamental principles.   

In this chapter, I explore various concepts of regulation to construct the analytical 

framework for this study.  An exploration of these concepts is important because the 

interdisciplinary nature of industrial relations opens up various understandings that can 

explain aspects of regulation within different contexts.  The concept of regulation and 

all it entails is therefore best understood by initially defining what it is, why it is used, 

who regulates, who or what is regulated, and how regulators regulate.  Here I analyse 

these features of regulation in respect to the Australian industrial relations system, 

where the AIRC has been the major federal institution of employment regulation.  I take 

this approach to demonstrate the primary and secondary levels of regulation, and to 

show how, even with its status as an independent regulator, the AIRC has always been 

regulated itself.  The WR Act as a regulatory instrument of the Howard government 

introduced significant changes to primary and secondary regulation of the employment 

relationship.  The Howard government asserted its role as primary regulator of the 



22

AIRC when the WR Act changed the statutory foundation of conciliation and arbitration 

to reregulate the AIRC and the employment relationship.  

A feature of this study and one that has not been widely canvassed is a conceptual and 

empirical consideration of where regulation takes place.  Through an exploration of 

regulatory theories, my analysis focuses on the concept of ‘regulatory space’ to explain 

how regulators derive their regulatory power, and where they distribute it.  I have 

combined this concept with an adapted version of Mitchell and Rimmer’s (1990) two-

tiered understanding of the Australian system to provide a basis for analysing how the 

AIRC responded to legislative change in the Test Case.    Both in Australia and 

overseas, governments have steadily changed laws to reduce the regulatory role of 

established institutions.  In this chapter, I also consider how labour law has reregulated 

institutions and how scholars have reconsidered the role of law in the regulatory 

process.

1.2 WHO REGULATES?

Baldwin and Cave (1999) suggested that analysing the subject of regulation requires a 

multidisciplinary approach.  Attempts to understand the concept have reached into a 

range of disciplines including economics, law, political science and history.  Industrial 

relations scholarship draws on these disciplines to explain and analyse the relationships 

that exist within and between the state, employers and employees.  Industrial relations 

as a dynamic discipline seeks to connect the ‘real world’ of industrial relations practice 

with abstract theoretical notions to account for changes in these relationships.  Theories 

of regulation are useful for developing insight into the complex nature of these 

interactions. 
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Regulation has been defined in a number of ways.  Baldwin and Cave (1999) think of it 

as a specific set of commands, deliberate state influence, or all forms of social control or 

influence (Baldwin & Cave, 1999).  More specifically, Selznick (1985) described 

regulation as sustained and focused control exercised by a public agency over activities 

that a community values.  In Australia, the AIRC as a prominent regulatory institution 

has exercised control over the activities of the parties to the employment relationship.   

A common theme in industrial relations research has been the regulation of the 

employment relationship (Flanders, 1970, 1975; Hyman, 1978).  In Australia, much of 

the research on regulatory institutions has centred on the AIRC.  Institutions regulate 

the economic behaviour of industrial relations parties within a political environment.    

As Johnstone and Mitchell (2004 p. 108) suggested, institutional regulation of the 

labour market has traditionally sought to stabilise the employment relationship in the 

context of rapidly growing capitalist economies and global trade.  

Institutionalised relationships rely on the operation of rules.  Industrial relations 

scholarship has analysed both formal institutional rules and the informal rules of the 

workplace (Flanders, 1970, 1975; Dunlop, 1993).  Institutions have been created or 

have evolved within society to structure human relationships.  North (1990 p. 3) defined 

institutions as ‘the rules of the game in a society or, more formally, the humanly devised 

constraints that shape human interaction’.  Institutions can be formal or informal.  They 

limit the behaviour and interactions of individuals within a set of rules.  The major role 

of institutions in society is to reduce uncertainty by establishing a stable, but not 

necessarily efficient, structure to human interaction (North, 1990).  Regulation of 
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industrial relations in Australia is often considered through political, legal or economic 

perspectives with an emphasis on the role of the regulatory institutions.  

The regulatory framework of industrial relations in Australia is multi-layered.  The 

federal system of conciliation and arbitration as a mechanism for preventing and settling 

industrial disputes has its foundations in the Constitution. As the only forms of 

industrial regulation accorded express constitutional recognition, conciliation and 

arbitration have longstanding precedence in the Australian model (B. Creighton, 2000). 

Section 51 (xxxv) of the Australian Constitution grants power to the Parliament to 

legislate with respect to ‘conciliation and arbitration for the prevention and settlement of 

industrial disputes extending beyond the limits of any one State’ (Constitution of the 

Commonwealth of Australia, 1901).  Central to facilitating the provisions of the 

Constitution is the AIRC.  The federal government itself cannot legislate directly on 

conditions of employment. Under the provisions of the Constitution, the federal 

government must delegate the powers of conciliation and arbitration to the AIRC.     

The legislation deriving from the Constitution established the AIRC to settle and 

prevent interstate industrial disputes as a means of regulating the parties in the 

employment relationship.  The outcomes of this function were industrial awards that 

legally codified rates of pay and conditions of employment.  Under the aegis of this 

tribunal, conciliation and arbitration had a direct impact on economic policy, wages and 

conditions, industrial organisation and employment (Macintyre & Mitchell, 1989). 

Through a system of registration, the legislation also conferred formal recognition on 

unions and employer associations to activate and participate in the conciliation and

arbitration process (Macintyre & Mitchell, 1989).  Thus the legislation set the 



25

foundations for a national industrial relations system to regulate the employment 

relationship by according specific roles and status to each of the parties.  The 

constitutional origins are quite specific in defining conciliation and arbitration as the 

regulatory mechanism over industrial relations.  The AIRC cannot use any other form of 

regulation.   For over 100 years, the apparatus of labour law that federal governments 

used to regulate the AIRC and the industrial relations system was built on these 

foundations.  

The Conciliation and Arbitration Court drew on working examples of compulsory 

arbitration in countries such as New Zealand for both institutional design and 

operational procedures (Macintyre, 2004 p. 57).  Political, social, legal and economic 

factors all influenced the development of conciliation and arbitration as Australia’s 

dominant industrial relations regulatory regime.  In time, the AIRC took on a key 

identity and regulatory capacity as the central institution in federal employment 

relations.  The AIRC’s regulatory capacity derived not only from the power implicit in 

the legislation that created it, but also from the willingness of the regulated parties to 

accept its decisions.  It also depended on the willingness of its own regulator, the federal 

government, to do the same.  The High Court also regulates the AIRC.  The functions of 

the High Court are to interpret and apply the law of Australia; to decide cases of special 

federal significance including challenges to the constitutional validity of laws and to 

hear appeals, by special leave, from Federal, State and Territory courts (High Court of 

Australia).   Thus at the primary level of regulation, the federal legislation and the 

rulings of the High Court regulated the AIRC.  In turn, the AIRC made industrial 

awards to regulate the parties to the employment relationship at the secondary level.   
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1.3 WHY REGULATE?

Governments and institutions regulate for a number of reasons. These may include 

stabilising economic conditions, maximising political circumstances, distributing justice 

and social protection.  Collins (2000) argued that employment regulation takes one or 

two forms – market failure or distributive concerns.  Market failure is seen to occur 

where the ordinary market rules are not working efficiently, or as efficiently as they 

might with some additional special regulation for the purpose of facilitating competitive 

labour markets (Collins, 2000 p. 6).  Government intervention in the labour market to 

correct ‘failure’ may be viewed as an attempt to regulate economic activity.  In such 

cases, Baldwin and Cave (1999 p. 9) suggested that regulation is justifiable on the 

grounds that the uncontrolled market place has, for some reason, failed to produce 

behaviour or results in accordance with the public interest. 

A distributive argument suggests that the outcome that the market produces under the 

ordinary rules of private law is unsatisfactory and that regulation should alter that 

outcome (Collins, 2000).  The underlying philosophy is that for the efficient and fair 

allocation of resources, markets need to operate on a precondition of equal bargaining 

power between the parties.  Regulation should therefore protect the interests of 

vulnerable parties where the market fails to do so.  In the case of the Australian labour 

market, governments established institutions to protect the interests of employees as 

vulnerable parties, and the public at large, because of the unequal bargaining power 

inherent in the employment relationship.  Unfettered operation of the labour market 

potentially disadvantages those with lesser bargaining power.   Baldwin and Cave (1999 
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p. 9) claimed that any analysis of the need to regulate will be skewed if it is assumed 

that regulatory techniques will operate perfectly.

The Australian government originally regulated the labour market through its 

assessment of the market ‘failure’ that resulted from the breakdown of the relationship 

between employers and workers during the 1890s and early 1900s.  This was a time of 

heightened social and political unrest.  It was also a point in history when Australia was 

heading towards federation and the development of a Constitution.  This confluence of 

events shaped the ideas and philosophy of the constitutional founders who established 

the legislative apparatus for a federal tribunal.  Wilson (1980) argued that the politics of 

regulation cannot be understood without knowledge of the justifications advanced for a 

specific regulatory endeavour.  The historical antecedents of the Conciliation and 

Arbitration Court in 1904 were class conflict and the rival claims of employers and 

workers that produced violent confrontation.  Resolution of industrial disputes to protect 

the interests of the parties and the public was brought under the control of a public 

tribunal through a constitutional head of power. However, as Isaac and McCallum 

(1992) pointed out, the establishment of the compulsory conciliation and arbitration 

machinery to prevent and settle industrial disputes was not through a groundswell of 

community support for such a system.  Rather, a small number of persistent ideologues 

saw this kind of public intervention in industrial disputes as the best way to protect the 

public interest (Isaac & McCallum, 1992 p. 404). The social unrest of that time 

precipitated the establishment of a constitutionally mandated federal institution to 

regulate the parties to the employment relationship.  Through the use of its powers, 

particularly in wage fixation, the AIRC’s decisions have also had an effect on the 
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national economy (Burgess, 2004).  The AIRC has therefore served to regulate both 

social and economic aspects of industrial relations.   

1.4 REGULATING WHAT?

To understand the concept of regulation within the interdisciplinary scope of industrial 

relations we need to understand what is being regulated.   The AIRC has exercised its 

conciliation and arbitration powers to settle disputes to regulate the employment 

relationship and shape the labour market by the influence it bears on national economic 

policy through wage-fixation.  These dual influences open up the AIRC’s regulatory 

activities to consideration from several perspectives.  Economic theories explaining 

regulation of industrial relations generally concern the labour market, or ‘the firm’, 

whereas social and political science direct attention to regulation of the employment 

relationship.  In recent years, scholars in law and legal philosophy have developed 

theories to explain changes in regulatory practice.  In its award making capacity, the 

AIRC has regulated the employment relationship through its decisions that set out terms 

and conditions of employment.  

An employment relationship exists between an employer and an employee concerning 

the employment arrangements between them in the environment in which these 

arrangements are carried out.  Keenoy and Kelly (1998) claimed that the employment 

relationship is the central mechanism that has been devised to regulate work activities in 

industrial society.  Within the Australian employment relationship, employers have a 

duty to employees to pay wages, make superannuation contributions, provide paid sick 

leave and long service leave, and to provide a safe system of work (Price, 2002).  
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Employees have a duty to employers to be ready and willing to work, obey lawful and 

reasonable orders and to exercise skill and care (Price, 2002).  The rights and 

obligations for both parties may be in implied or express terms.  Dufty and Fells (1989)

identified three dimensions of the employment relationship – legal, economic and social 

– that serve to structure and influence much of the relationship within a wider context.  

Such is the uneven nature of the employment relationship, however, that Australian 

labour law has evolved to counter the potential for exploitation of employees produced 

by the employer’s greater resources.  Employees have sought to address this imbalance 

through collective action in trade unions.   

In Australia, the AIRC was established as institutional regulator of the employment 

relationship and, through its impact on wages, regulator of the labour market.  Some 

observers such as Frenkel (1980) suggested that within an industrial economy, labour is 

a resource to be employed at the discretion of, and in the manner desired by 

management, subject only to formal and informal rules included in statutes, awards and 

agreements, and custom and practice.  Within an economic context, North (1990)

claimed that institutions define the limits of choices available to individuals engaging in 

economic activity in a market.   In this view, the labour market operates on the 

transaction between buyers and sellers of labour.  This interaction is an essential aspect 

of the subject matter of industrial relations scholarship that sees the nature of the labour 

market as fundamentally different to that of other markets.  Isaac (1992),  Gahan and 

Harcourt (1999) and others have argued that labour is not a commodity.  Gahan and 

Harcourt (1999) argued that the nature of the object of exchange and the characteristics 

of the exchange itself distinguished the employment relationship from other market 

relationships.  Despite orthodox economic approaches that suggest labour markets 
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perform like any other market, the employment relationship does not operate in the 

same way as other economic exchange relationships (Gahan & Harcourt, 1998).  

In Australia, analysis of the AIRC’s economic influence has retained importance in 

industrial relations scholarship because the AIRC has been a formal institutional 

mechanism for regulating the employment relationship and the labour market.  In the 

following section, I consider several concepts ranging across economics, public interest 

and legal philosophy to explain how regulation arises or is created, and how regulators 

behave. These different approaches give insight into why and how the federal 

government has regulated the AIRC, and how in turn the AIRC as a regulatory 

institution has regulated the employment relationship and the labour market.  They also 

explain why and how federal governments have moved away from institutional 

regulation towards a ‘decentred’ regulatory environment.

1.5 CONCEPTUAL APPROACHES TO REGULATION 

Institutionalism as an approach to economics has its origins in the United States at the 

turn of the 20
th

 century.  The historical and practical relevance of this doctrine are 

instructive for understanding the Australian experience.  Scholars such as Commons 

and Ely developed an ‘old’ institutionalist view of labour market regulation.  Kaufman 

(1998 p. 350) explained how Commons and Ely combined their view of economics as a 

science with ‘a strong inclination toward social and political reform, marked by an 

aversion to doctrines such as laissez-faire and Social Darwinism and a concomitant 

dedication to the idea that advancement of economic efficiency and social justice 

requires various forms of state regulation and control of the market system’.  Laissez-



31

faire economics and Social Darwinism are based on tenets of free competition, 

individual freedom and limited government intervention.  As a counter to the risks 

inherent in such a system, the institutionalists systematically developed a theoretical 

rationale for employment regulation and promoted such legislation (Kaufman, 1998).  

In his review of the institutionalist rationale, Kaufman (1998) considered the 

contribution of Commons, among others, to the development of employment regulation 

in the United States (US).   Kaufman applied the ‘old’ institutional perspective to 

examine theoretically the operation of labour markets and the relative merits of 

regulation over ‘deregulation’.  His approach updates an original concept that applies to 

the modern economic environment.  Kaufman’s review reached a number of 

conclusions relevant to the Australian experience.  The institutionalists advocate the use 

of employment law to stabilise the economy and promote fair and reasonable 

employment practices.  Collective bargaining and regulation create a minimum level of 

legally enforceable employment standards.  Kaufman (1998 p. 373) claimed that an 

independent commission comprised of representatives of employers, employees and the 

public can set these standards so that all interests and views are heard. 

The institutionalists hold that employment needs to be regulated to overcome the 

‘problems’ associated with a laissez-faire or liberal approach to the labour market.  

Kaufman (1998 p. 353) claimed that these problems include high employee turnover, 

long hours of work, industrial accidents, low incomes, excessive work speed, irregular 

work and workplace autocracy.  Laissez-faire proponents do not deny the existence of 

these problems.  Rather, they explain the source of the problem as an individual’s own 

actions.  They condemn state intervention for allowing the individual to abrogate his/her 
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responsibility.  Individuals should instead be free to enter voluntarily into a contract of 

employment without state interference.  The ‘old’ institutionalist perspective sought to 

overcome the problems inherent in such an approach through regulation of the 

employment relationship.  

Over the last couple of decades, theorists have revised institutional economics to 

produce scholarship recognised as ‘new’ institutionalist economics.  Dow (1997)

defined this as the study of social, economic and political institutions using the tools of 

contemporary microeconomic theory.  This theoretical framework explains the 

employment relationship within the hierarchical organisation of the firm.  Governance 

of the employment relationship occurs within the firm, but is linked to surrounding 

labour markets.  Dow (1997) analysed this model’s focus on the inner workings of ‘the 

firm’ to show how enterprise organisations cope with problems of coordination, 

incentives and bargaining.  As a method of evaluating regulation of the employment 

relationship, Dow found both strengths and weaknesses.  The new institutional 

economics have placed the structure of employment contracts under close analytic 

scrutiny, but this is offset by its de-emphasis of the relationship between internal 

enterprise organisation and the external market environment (Dow, 1997).  Dow’s work 

contrasted contemporary economic theory that locates regulatory control within the firm 

with the older institutional view that advocates state regulation.  Implicit in both models 

is the notion that employees and employers do not have equal bargaining power in their 

employment relationship.  Employees must be afforded protection from the exploitation 

that could occur when they engage directly with employers in an unfettered 

environment, especially if they do not act collectively.  



33

In contrast to the notion of institutional regulation of the labour market is Epstein’s 

(1984) concept of the ‘contract at will’.  Based on support for freedom of contract and a 

system of voluntary exchange, Epstein (1984) explored this concept in an argument 

against regulation and third party intervention in the employment relationship.  Here he 

argued that the flexibility the ‘contract at will’ afforded, permits the ceaseless marginal 

adjustments that are necessary in any ongoing productive activity conducted in 

conditions of technological and business change (Epstein, 1984). The contract is open-

ended or ‘at will’ since neither party is able to foresee a termination point.  Epstein 

envisaged a world of work where private contractual arrangements between the parties 

are not subject to intervention by tribunals or regulatory bodies.  In Epstein’s world of 

work, employers and employees should be free to enter into individual employment 

contracts on whatever terms and conditions they mutually accept as suitable.  The 

employer and individual employee enter into contracts for mutual benefit and share 

mutual rights.  For Epstein, the employment relationship is a collaborative venture 

where the employee can exercise his/her rights of control to the same degree as 

employers.   

Epstein (1984) claimed that the ‘perceived’ inequality of bargaining power inherent in 

the employment relationship will not exist where the parties enter into arrangements 

like a partnership.  The ‘contract at will’ works only where performance on both sides 

takes place in ‘lockstep progression’ (Epstein, 1984 p. 979).  This condition is satisfied 

where neither side has performed or where the worker has received ‘appropriate’ 

payment for work already undertaken (Epstein, 1984 p. 979). The parties share an 

‘informal bond’ against future inappropriate action by the other side.  Either party can 

end the employment relationship without penalty – employers by dismissal and 



34

employees by resigning.  Epstein (1984) claimed that each of these actions will have an 

effect of equal proportion on the other since both parties have the same vested interests.  

The ‘contract at will’ doctrine, thus treats labour as a market commodity that can be 

bought and sold like any other commodity.  Epstein argued against the need for 

regulatory institutions on the grounds that the contract is all that is required to state the 

terms of employment.  It is a concept centred on the individual and his/her labour 

market value.  

Epstein’s system of voluntary exchange presents a radical departure from the advocacy 

for social protection to offset market liberalisation set out in the major contributions of 

the institutionalist tradition, such as Polanyi’s (1944) historic work on the 

transformation of market economies.  Tracing the development of economic liberalism, 

Polanyi stressed that the working classes needed institutional protection from the reign 

of the free market.  Land, money and labour he argued, are not commodities.   Labour, 

in particular, is a form of human activity that cannot be detached from the rest of life.  

According to Polanyi (1944 p. 163) ‘separating labor from the other activities of life and 

subjecting it to the laws of the market is to annihilate all organic forms of existence and 

to replace them by a different type of organization, an atomistic and individualistic one’.  

Such a ‘scheme of destruction’ was best served by the application of the ‘freedom of 

contract’ (Polanyi, 1944 p. 163).  

Polanyi’s fears for a scheme of destruction appear to materialise in the ‘contract at will’.  

Epstein’s ‘contract at will’ approach assumes that employers and employees have the 

same interests, motivations and capacity for control within the employment relationship, 

i.e. this is a relationship between equals.  However, they do not have the same vested 
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interests or capacity for control with the employment relationship.  This is why 

inequality is inherent in the power of the two parties to bargain directly with each other

and why conflict arises in the employment relationship.  This recognition provides the 

basis for institutional regulation of the employment relationship through collective 

labour law to protect employees from the possibility of employer exploitation.  In the 

highly regulated Australian system, the ‘contract at will’ approach may have seemed 

untenable in the past in light of the original understandings and principles on which the 

arbitration system was built.  This conception of the employment relationship represents 

a complete departure from the institutionalist approach to industrial relations in 

Australia.  The origins and structure of the Australian system, centred on the industrial 

tribunals, unions, employer associations and statutory law, firmly entrenched an 

institutional, collectivist framework of employment regulation.  

Since the late 1980s, the Australian federal system for regulating industrial relations has 

been subjected to a ‘great transformation’ away from institutional regulation towards a 

system ideologically based on the economic principles of the freedom of contract.  

However, in other moves inconsistent with this ideological position, where the Howard 

government has incrementally reduced the scope of the AIRC’s regulatory powers, it 

has also established other institutions to regulate aspects of employment such as the 

Office of the Employment Advocate (OEA), and the Australian Fair Pay Commission 

(AFPC).  This federal government has also dramatically increased the length and detail 

of federal employment law. 

Johnstone and Mitchell (2004) considered the role of private or contract law in their 

historical account of regulating work.  They found that during the 20
th

 century, labour 
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law was influenced by theories that sought to stabilise the employment relationship in 

the context of rapidly growing economies (Johnstone & Mitchell, 2004).  In Australia, 

judges and arbitrators administered statutory collective labour law that was underpinned 

by the individual employment contract.  In the post-1980s regulatory state, the federal 

government has moved to withdraw the regulatory capacity of institutions in favour of a 

market-based approach.  Despite Polanyi’s cogent demonstration that history and 

institutions matter, contemporary Australian industrial relations have moved a long way 

from this philosophy. 

Institutional analysis provides a useful conceptual tool for understanding regulation of 

industrial relations in Australia.  A number of broad approaches also explain the cyclical 

nature of regulation.  This area of scholarship is based on debate over the motivations 

for regulation and has it origins in the studies published in the Journal of Law and 

Economics during the early 1970s.  The consistent, resonant themes of this journal 

favoured competition and freedom of the market over regulation.   The work in this 

journal has informed debate on government regulation of industry and markets.  These 

US theories are now somewhat dated, but are nevertheless useful for contextualising the 

broader theoretical debates on regulation of the Australian system.  This is important 

because since the early 1990s, successive federal governments have reshaped regulation 

of federal industrial relations through legislation shifting the setting of wages and 

conditions to the enterprise. 

Wilson (1974) argued that the political circumstances under which regulation is 

conducted must be distinguished from economic factors that may or may not make 

regulation desirable.  Government regulatory bodies designed to control behaviour are 
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usually created in response to serious economic instability in an industry (Wilson, 

1974).  Over time and with changing economic conditions, the political motives for 

regulation may change.  Federal governments’ moves away from centralised, 

institutionalised regulation have been a political response to changes in the economy.  

Two main theories explain the political causes of regulation.  They relate on the one 

hand to ‘public interest’ and on the other to ‘self interest’.   Posner (1974 p. 335) held 

that the public interest theory of regulation ‘is supplied in response to the demand of the 

public for the correction of inefficient or inequitable market practices’.  The public-

spirited vision of regulation came under challenge during the early 1970s when Stigler 

(1971) argued that the individual regulatory agencies of government did not work for or 

serve the public interest at all.  According to Stigler (1971), regulatory agencies worked 

instead for private or self interest by demanding regulation that would enhance profit to 

shareholders or owners.  In this argument, regulation exists because industry wants it 

rather than because the public needs it.

The ‘self interest’ theory serves as an umbrella term for theories variously labelled as  

‘economic’, ‘Chicago’, ‘private interest’, ‘capture’, ‘special interest’ or ‘public choice’ 

(Baldwin & Cave, 1999).  These theories, drawn from economics and political science, 

largely explain the US regulatory environment.  They can be seen as types of interest 

theory.  ‘Self interest’ theories broadly hold that the pursuit of private rather than public 

interests drive regulatory developments.  Governments regulate in response to the 

demands of interest groups struggling amongst themselves to maximise the incomes of 

their members (Posner, 1974).  Because each group is interested only in its own 

members, a single powerful interest isolates and essentially takes over or ‘captures’ the 

regulating body.  ‘Capture’ theory conceptualises a specific model of ‘self interest’ and 
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is often used to explain the behaviour of regulatory bodies.  Under this formulation, a 

particular interest group will, over time, ‘capture’ the regulatory agency under which it 

operates.  Though governments may have established the regulatory agency to pursue 

public interest goals, one of the parties it is supposed to regulate eventually dominates. 

Stigler (1971) concluded that industry acquires regulation that is designed and operated 

primarily for its benefit.   Stigler’s capture theory was intended to apply to product 

markets.  However, Fels (1982) believed it had application to Australia’s arbitration 

system.  According to Fels (1982), the arbitration system set a minimum price for 

labour but did not set a maximum price, as a public interest-minded regulator might.   

Fels (1982 p. 58) claimed it was hard to think of a substantial area of the economy to 

which Stigler’s theory better approximated. Fels’ saw at that time, that unions had 

‘captured’ the AIRC and endorsed this theory as applicable to the arbitration system.   

Fels’ analysis treated labour markets like product markets and therefore subject to the 

same conditions.  

On this basis, capture theory may be a suitable economic model for explaining 

employment regulation if the price of labour is the only defining reason for regulation.  

However, an important part of the AIRC’s charter as regulator has been its public 

interest obligation based on social and economic considerations.  Employers and unions 

alike have claimed the AIRC was ‘captured’ – unions casting it as ‘the Boss’s Court’ 

and employers labelling it as a ‘paid up member of the IR Club’.  These opposing views 

serve to invalidate the accusation of ‘capture’ that they both make.  According to this 

way of thinking, the party favoured in an AIRC decision or order will always effectively 

‘capture’ the AIRC.  The capture theory has some origins in Berstein’s (1955) ‘life 
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cycle’ theory. According to Bernstein (1955), a number of internal and external forces 

produce regulatory decline.  Regulation begins with the public interest motive, but 

moves through four stages until it eventually gives way to capture.  The regulatory 

agency ends up giving priority to private rather than public interests.  Bernstein’s theory 

is now over 50 years old, and has influenced the work of many others seeking to explain 

the regulatory process.  His work, like that of other capture theorists has also drawn 

detractors.

Posner (1974; 1984) criticised both the ‘public interest’ and ‘capture theories’.  His 

main aim was to explore whether a ‘public interest’ theory or a theory based on pursuit 

of private interests could best explain the existence and operation of regulatory 

agencies.  In a reformulation of the ‘public interest’ theory, Posner (1974 p. 339)

claimed that the idea of regulation as an ‘honest but frequently an unsuccessful attempt 

to promote the public interest’ becomes more plausible if two factors are introduced.  

The first is the intractable character of many of the tasks that regulatory agencies have 

been assigned, and the second is the costs of effective supervision of the agencies’ 

performance (Posner, 1974).  Both factors are relevant to the public interest theory of 

Australian regulation.  Through its constitutional mandate to prevent and settle 

interstate industrial disputes, the AIRC has faced a complex task in meeting economic 

and social demands in the knowledge that it is subject to another layer of regulation 

through the High Court.  Posner (1974 p. 342) criticised the ‘capture’ theory as 

‘confusingly similar to, and in practice probably indistinguishable from some versions 

of the public interest theory’.  Like the ‘public interest’ theory, Posner’s work is dated, 

yet it remains relevant to discussions on regulation.  
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Drawing on Posner’s claims, Priest (1993) believed that characterising regulatory 

relationships according to a single ‘public interest’, ‘capture’ or ‘economic interest’ 

theory is futile.  Priest viewed the relationship between the regulator and the regulated 

party as similar to a long-term contract.   According to Priest (1993), the relationship 

between the regulator and the regulated parties is dominated by predictable problems of 

adjustment over time in response to changing conditions.  This is particularly relevant in 

Australia where, from the 1980s, the AIRC has had to adapt to changes in federal 

governments and their ideological disposition. Priest concentrated on the ongoing 

relationship between the regulator and the parties where no one interest is served and 

regulatory behaviour is in a continual state of adjustment.  His view suggests flexibility 

and stability in the regulator’s relationship with the regulated parties and in the 

regulatory process.  Priest may not have seen the need to classify regulation, but in 

likening the regulatory relationship to a long-term contract, he has implied a set of 

arrangements located within formal legal boundaries bind the parties.  In this logic, 

regulation operates within a framework of understanding, and can therefore be 

characterised according to internal relationships within a legal and economic paradigm.

The theories explored so far give insight into the complex understandings of regulation. 

This is a useful method for contextualising how institutions and regulators regulate.  It 

is also an important starting point for analysing the Australian experience over the last 

15 years, where successive federal governments introduced significant legislative 

changes to reregulate the AIRC, the major regulatory institution.  While US theories 

provide useful concepts for exploring regulation in general, they do not easily explain 

the evolving Australian system. Generalisations drawn from the US experience are not 

readily applicable to other countries with different histories, institutions, economies and 
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socio-political understandings.  Dabscheck (1981; 1989; 1992) drew on several of the 

‘interest’ theories of regulation to assess the Australian industrial tribunals.  His work 

has made important connections between US regulation theories and the Australian 

system of arbitration.  Dabscheck (1992) noted some differences between the US and 

Australian experiences, particularly in the nature of personnel and the constitutional 

protection afforded to the AIRC.  

Dabscheck (1992) considered several theories developed to explain experiences outside 

Australia and held that only the bargaining/activist model has some application to the 

operation of the Australian tribunals.  Based on the work of Joskow (1974) and Wilson 

(1971; 1974; 1980), the activist theory posits that regulators operate in either hostile or 

supportive environments. Regulators devise strategies to increase their autonomy and 

make decisions that shield themselves from criticism to gain control of their 

environment. Dabscheck (2001) argued that despite signals concerning disquiet about 

Australia’s regulatory system during the end of the 1980s and early 1990s, the AIRC 

was unwilling or unable to be ‘activist’ or ‘innovative’ in responding to these signals.  

This view suggests that the AIRC must accept some responsibility for its loss of 

regulatory power and status because it did not exercise its powers to ensure its own 

survival at that time.    

The bargaining/activist theory of regulation has some relevance in explaining the 

AIRC’s regulation of the Australian arbitration system, since, prior to the WR Act, the 

AIRC had autonomy to exercise the full scope of its dispute settling powers without the 

‘allowability’ restrictions that the WR Act imposed.  Wilson (1974) asserted that a 

regulatory agency is autonomous to the degree it can act independently of some or all of 
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the groups that have the authority to constrain it.  The Test Case challenged the AIRC’s 

ability to act independently because it was constrained by law to make decisions that 

clearly favoured one of the disputing parties.  Until the introduction of the WR Act, the 

AIRC was able to carry out its arbitration function without these restrictions.  

The federal government used the WR Act to constrain the scope of the AIRC’s award 

making powers by limiting its discretionary powers to act outside what the legislation 

deemed ‘allowable’.  In that sense, the federal government acted in the interests of 

employers to capture the regulator through the legislation, a much more visible and 

permanent method than the subtleties of capture by ‘influence’.   This was capture by 

legislation.  It left little room for the AIRC to take an activist role in a politically hostile 

environment. Indeed, the Howard government’s philosophical motivations to begin 

dismantling the award system also challenged the AIRC’s public interest precept.   

However, as I explain in this thesis, the AIRC held to the public interest ethos to guide 

its decision-making in the Test Case because of its importance as a principle 

underpinning the arbitration system. 

Clearly, a single theory of regulation does not illuminate the regulatory behaviour of the 

AIRC.  However, concern for the public interest is a recurring theme in a close analysis 

of the AIRC’s operation.  Dabscheck (1992 p. 346) viewed the ‘myth’ of the public 

interest function as a shield behind which the tribunal warded off criticism and attack.  

In that sense the public interest is a normative perspective appealing to those who 

support the way the tribunals ought to act rather than the way they do.  Dabscheck 

(1992) levelled two major criticisms at the public interest theory of regulation. First, he 

found the definition of the ‘public interest’ as problematic.  Like others (Posner, 1974; 



43

Priest, 1993; Baldwin & Cave, 1999), Dabscheck (1992) claimed that the concept of the 

public interest is not well defined.  There is no concise scholarship on this view to 

explain or predict the actions of regulatory institutions.  Nevertheless, this study’s 

detailed analysis of the Test Case shows that the AIRC’s own interests – preserving its 

regulatory capacity and status – and the public interest were mutually dependent. 

Dabscheck’s second major criticism of the public interest theory is that politics cannot 

be kept out of decision-making.  This challenges the perception that regulators are 

impartial, disinterested and honest.  As Dabscheck (1992) and Priest (1993) argued, this 

is not possible as regulators cannot operate in a political vacuum.  Dabscheck (1989)

argued that regulation does not deliver public interest outcomes.  Regulatory bodies 

tend to act for those who need more protection.  Yet if the regulatory body is impartial, 

it should not favour one group over another.  It is on this basis that capture theorists 

argue that inadequacies in the regulatory process allow interest groups to ‘capture’ the 

regulator. 

My review of these concepts of regulation reveals that the bargaining/activist, capture, 

and public interest theories each offer some conceptual insights, but they also have 

weaknesses in adequately explaining regulation of industrial relations at work in 

Australia.  A clearer understanding of the effects that legislative change has had on the 

regulation of Australian industrial relations comes from an analysis of the two levels of 

regulation that Mitchell and Rimmer (1990) identified, and Hancher and Moran’s 

(1989) concept of ‘regulatory space’.   
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1.6 ORGANISING REGULATORY SPACE

One of the features of this study that distinguishes it from others in the field is its 

attention to where regulators regulate.  I have used the concept of ‘regulatory space’ to 

analyse the regulatory environment and the proceedings of the Test Case.  Hancher and 

Moran (1989) developed this perspective on regulation to extend beyond ‘capture’ 

theory to examine how powerful organisations, both state and non-state, gain, maintain 

and sometimes lose their dominant positions within ‘regulatory space’.  Scholars from a 

range of disciplines have used Hancher and Moran’s concept to explain regulatory 

change.  The versatility of this concept is apparent in its diverse application across 

varying areas of research including regulatory reform in the Jamaican 

telecommunications industry (Lodge & Stirton, 2002), governance of human tissue 

engineered products in Europe (Kent, Faulkner, Geesink, & FitzPatrick, 2003), and 

institutional regulation of poultry production in Ontario (Bowler, 1994).  All seek to 

explain the processes of regulation where power relations determine competing interests 

and agendas. 

Hancher and Moran (1989) argued that interest groups compete for ‘regulatory space’.  

This space may be filled with a variety of regulators and regulated actors, contested 

policy objectives, and a range of regulatory techniques and systems.  The idea of 

regulatory space is useful for understanding how actors in a ‘regulatory arena’ occupy 

their territory.  A regulatory arena is where the contest between actors takes place.  

Because the space in the arena is available for occupation, the regulator can divide 

space between actors.  It may do so unevenly at times, if some actors are more dominant 

than others.  
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Hancher and Moran (1989) suggested that the concept of regulatory space can operate 

across a range of issues in any community.  In these terms, actors may furiously contest 

regulatory space, with occupants often involved in a ferocious struggle for advantage 

(Hancher & Moran, 1989).  The role and purpose of law is particularly significant in 

understanding the concept of regulatory space.  Cultural assumptions can determine 

whether regulation occurs, its scope, how far it is embodied in statute or formal rules, 

and how far the struggles for competitive advantage will proceed (Hancher & Moran, 

1989).  Thus the character of the legal culture determines the regulatory process by 

fixing the scope of the regulatory space, who can take part, and the terms and conditions 

on which actors participate.   The constitutional foundations of the Australian system of 

arbitration and the legislation it enabled, clearly defined the powers of the AIRC as 

regulator, the specific actors who could take part, and the regulatory process that the 

AIRC had to follow.  

Hancher and Moran’s (1989) concept of regulatory space provides a useful analytical 

tool for explaining the Australian system when it is adapted to apply in conjunction with 

Mitchell and Rimmer’s (1990) typology of Australia’s two-tiered regulatory framework 

under arbitration.  The primary and secondary levels of regulation Mitchell and Rimmer 

(1990) identified in the arbitral model create an arena at the primary level and many 

arenas at the secondary level.  Isaac (1977 p. 18) stated that ‘the federal arbitration 

system is not a monolithic body, but a great many tribunals’.  Implicit in Isaac’s notion 

of ‘many tribunals’ is the possibility for many arenas that the parties create when they 

come into dispute.  In this study I concentrate on the Test Case as one specific arena in 

the secondary level, because of its importance in setting the regulatory standard for 
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simplification of all other awards, and because it also represented the nature of future 

regulatory arenas that the legislation served to construct. The case demonstrates a 

federal government’s exercise of regulatory power at the primary level to reregulate the 

regulator of the secondary level, the AIRC.    

At the primary level, the federal government and High Court regulate the AIRC.  

Federal governments traditionally occupied an arms-length position in the industrial 

relations system.  This deliberate distancing was primarily to maintain the independence 

of the AIRC in carrying out its functions.  In developing its industrial relations policy 

and legislation, peak bodies such as the Australian Council of Trade Unions (ACTU) 

and associations such as the Business Council of Australia (BCA) may influence the 

federal government.  These parties do not enter the primary arena, but have the capacity 

to influence the federal government as regulator.  

The primary level regulates the secondary level by regulating the AIRC.   At the 

secondary level the AIRC regulates unions, employees, employers, and their 

associations.  The arbitral model becomes complex because the AIRC regulates the 

secondary arena and is the regulated party in the primary arena.  The AIRC is thus the 

regulatory nexus between the two levels and the major actor in implementing the federal 

government’s legislation – the regulatory tool of the primary level.  The federal 

government also acts in both arenas.  It dominates the primary arena as regulator 

through its capacity to legislate, but may also enter the secondary arena through its 

legislated right to intervene in AIRC proceedings. The ACTU and BCA may influence 

governments at the primary level and may also intervene at the secondary level if the 
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AIRC allows it.
6

  None of these parties are actors in the secondary arena.  They can only 

enter as parties seeking to influence the AIRC in its decisions.  Thus this investigation 

of the concept of regulatory space involves examining the relationship between the 

actors, the outcome of competitive struggles, and the distribution of resources between 

the actors involved (Hancher & Moran, 1989).  

In order to reregulate the regulation of industrial relations in Australia, the Howard 

government used its legislative powers at the primary level to initiate a meta-regulatory 

contest that this government as primary regulator would ultimately dominate.  This 

proposition makes the regulatory space theory useful in the industrial relations field 

generally, and in the context of the Test Case specifically, because it takes the analysis 

to where the regulatory struggle took place.  This Test Case, like others before the 

AIRC, was a competitive ideological clash.  However, in this case, a federal 

government treated the AIRC as the adversary.  The Test Case was therefore not just a 

union and employee struggle to maintain regulatory space.  It was also a contest 

between the federal government and the AIRC that crossed regulatory levels. 

The concept of regulatory space highlights the nature and operation of regulatory 

capacity in the Australian system.  Occupying the greatest regulatory space as the 

primary regulator is the federal government, as it can legislate to extend its power over 

the AIRC as the regulated party.  The regulatory power of the federal government in this 

arena is latent.  Federal governments can exercise it at different times and in different 

ways.  The AIRC, is therefore at the mercy of the federal government and its regulatory 

preferences. 

6

 The BCA may appoint an employer association such as ACCI as its representative at AIRC hearings.
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Using the award simplification legislation, the Howard government asserted its power 

as the primary regulator to regulate the AIRC and the scope of the AIRC’s regulatory 

capacity.  Viewed in this way, award simplification was a carefully crafted exercise to 

reclaim the AIRC’s regulatory capacity as regulator of the secondary level. The award 

simplification legislation was the tool the federal government used to affirm its place as 

the locus of power over industrial relations in Australia and hence its position as the 

primary regulator. I expand on this notion in Chapter 2.  The role of law was crucial in 

reducing the scope of the AIRC’s regulatory capacity and thus commence dismantling 

of the arbitration system.  It was through the law that the Howard government 

undertook its major moves to ‘deregulate’ the Australian system of industrial relations 

where the Test Case was a vital enabling step in this process.   Recent scholarship in the 

area of regulatory studies has also examined the role of law in diffusing regulation and 

rule-making throughout society.

1.7 DECENTRING REGULATION 

Over the course of the 100 years of centralised institutional regulation in Australia, 

labour law provided minimum standards for wages and conditions, protection for trade 

unions and ensured procedural safeguards (Johnstone & Mitchell, 2004 p. 108).  

However, some recent views hold that regulation is not centred only on the state and the 

techniques and strategies it uses, but rather ‘decentred’ in that it is diffused throughout 

society.  Scholars such as Ayres and Braithwaite (1992), Teubner (1987), and Black 

(2002) believe that regulation is not just the function of control the state performs, it is 

also the function of social control others perform as well, and not simply confined to 
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economic life.  This approach questions the role of law in regulation.   Black’s (2002)

view of ‘decentred’ regulation put the state, including the Courts, regulatory bodies and 

the legislature to one side.  ‘Decentred’ regulation can operate through institutions and 

practices overlooked in traditional accounts of law that make distinctions between 

regulation, social control and law very flexible.  Black (2002) also considered that the 

instrumental reasoning of regulation unsettled traditional legal reasoning.  In her view, 

regulation might be more accurately conceptualised as governing relationships than as 

the exercise of state power to control behaviour (2002).  Black’s concept drew on legal 

philosophy to understand regulation through a more relational view of the law to wider 

social forces.  

The themes of ‘decentred’ regulation are reflected in an appreciation of regulation 

where the state and its use of legal rules are not at the centre of the regulatory process. 

‘Decentred’ regulation involves a move away from an understanding of regulation that 

assumes governments have a monopoly on the exercise of power and control to oversee 

the actions of others (Black, 2001).  In this approach, regulation is shifted from the state 

to other locations.  Here Black brought the role of law in regulation under question and 

considered the complexities of differentiating law from regulation.  She acknowledged 

that regulation can be seen as ‘less than law’, that is, simply the instrumentalist part of 

law contained in statutes, regulatory instruments and other rules (Black, 2002).  An 

opposing view reverses this relationship.  Hence, law is simply a technique in the 

practice of regulation.  Black’s ‘decentred’ theory of regulation poses a challenge to 

traditional thinking of the role of law in regulation.  It is particularly useful in an 

analysis of the trajectory of Australian industrial relations because it assists in 

understanding the concept of ‘deregulation’.  
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A ‘decentred’ understanding of regulation gives some context to what is commonly, but 

mistakenly referred to in Australia’s industrial relations discourse as ‘deregulation’.  

Buchanan and Callus (1993) developed a typology for Australian industrial relations 

that relies on the notion of where regulation takes place.  They used this framework to 

explain the idea of ‘deregulation’.   Drawing on the work of Clegg (1976), Buchanan 

and Callus (1993) identified two types of regulation in Australia – external and internal.  

External regulation builds on Clegg’s idea of formal rules that arise from the authority 

of official institutions such as government or management at the workplace (Buchanan 

& Callus, 1993).  Internal regulation is the informal rules that come about as the result 

of custom and practice at the workplace.  Buchanan and Callus (1993) argued that 

external regulation that seeks to ‘deregulate’ the labour market would make internal 

modes of regulation the dominant form of rule making and would inevitably enhance 

the role of employers.  

The concept of ‘deregulation’ also has other meanings.  In the Australian context, 

Gahan and Harcourt (1999 p. 297) defined ‘deregulation’ as ‘the removal or 

marginalisation of collective industrial relations institutions such as trade unions and 

industrial tribunals (and with them minimum wage laws, awards, occupational health 

and safety laws and collective bargaining agreements etc) in favour of individual 

arrangements and a general “free for all” in the labour market’.  This mirrors Epstein’s 

(1984) notion of the ‘contract at will’ explored earlier in this chapter.   However, the 

term ‘deregulation’ is clearly a misnomer for what has taken place in Australia, as this 

implies the removal of regulation.  As Buchanan and Callus (1993) argued, the term is 

misleading since radical reform of the labour market is not deregulation, but rather it 
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involves changes to how the labour market is regulated.  Howe (2006) also highlighted 

the inaccuracy of the Howard government’s use of this term in the labour market 

deregulation rhetoric, when in fact this government has extensively used prescriptive 

law to ‘reregulate’ labour relations to, among other things, reduce the power of the 

AIRC and unions. Reregulation suggests further or altered regulation rather than the 

removal of regulation.  Reregulation is therefore a much more accurate term to describe 

the use of additional statutory law to achieve specific policy objectives.  

Howe (2006) drew on Black’s ‘decentred’ understanding of regulation in his analysis of 

the Australian federal labour relations system under the Howard government.  

According to Howe (2006), the system under the Howard government relies on a 

number of ‘decentring’ regulatory techniques, such as the facilitation of ‘co-regulation’ 

and ‘self-regulation’.  The ‘decentred’ notion of regulation explains the broader 

outcomes reached through the rearrangement of regulatory space. The Howard 

government reduced the regulatory capacity of the AIRC and thus its regulatory space.  

It did so to promote and embed another set of rules that favour a ‘decentred’ form of 

‘co-regulation’ or ‘self regulation’ of industrial relations through workplace bargaining.   

Labour law was instrumental in reducing the scope of the AIRC’s regulatory capacity, 

and enabling the provision of industrial instruments to regulate workplace bargaining.   

Paradoxically, the Howard government has used more detailed, centrally formulated 

rules to ‘decentre’ regulation of federal industrial relations.  Regulation of the 

employment relationship may therefore have been ‘decentred’ in its location, but it is 

not deregulated.  The Howard government used comprehensive legislation to regulate 

the primary and secondary levels of regulation and induce a major shift in the purpose 



52

and practice of labour law.  However, this has reregulated rather than deregulated 

industrial relations in Australia.

1.8 REGULATING LAW

Australia’s unique system of employment relations is conducted within a complex 

legislative framework.  A number of assumptions and values underpin this system that 

concern the need to rationalise the relationship between employees and employers, to 

regulate collective relations between employees, employers and the state, and to 

moderate the operation of the market in the interests of employees, employers, unions 

and the public (B. Creighton & Stewart, 2005).  Australian institutional regulation is 

inextricably linked to labour law in what Kahn-Freund (1972 p. 8) recognised as a 

‘countervailing force to counteract the inequality of bargaining power which is inherent 

and must be inherent in the employment relationship’.  Gahan and Mitchell (1995)

offered a wider view of the primary purpose of labour law, that they argued seeks to 

regulate labour markets for various reasons that concern policy.  Their argument 

acknowledged the protective function of labour law in the employment relationship, but 

recognised that labour market regulation provides a sounder conceptual basis on which 

to focus labour law scholarship.  Hancher and Moran (1989) noted that the purpose and 

character of economic regulation is in part a function of the nature of the surrounding 

legal culture.

In Australia, federal institutional regulation became prominent as a result of economic 

and social factors at a time when the Constitution enshrined a centralised legislature.  

Changes to labour law reducing the role of the AIRC to decentralise regulation has 
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given labour law a new purpose.  A central function of labour law has been to establish 

rules grounded in equity and fairness to protect employees from the consequences of the 

power differential in the employment relationship.   Black (1997 p. 241) claimed that 

rules have distinctive properties that create both their limitations and their potential as 

instruments of regulation.  An essential element of the employment relationship has 

been the concept of freedom of association that deems employees should be free to join 

trade unions and bargain collectively.  Another important factor is that the state should, 

on some issues, set a range of enforceable minimum standards to prevent employers 

imposing unacceptable employment conditions on employees (B. Creighton & Stewart, 

2005).  Awards have served to protect legally these fundamental rights for employees 

through collective representation.  A market-driven approach to industrial relations 

favours greater autonomy for employers and employees to set their own standards with 

limited tribunal and union intervention.  Since the early 1990s, federal governments 

have increasingly introduced legislation to allow a market-driven approach to labour 

standards.  

Federal governments have implemented considerably more prescriptive legislation to 

reduce the role of institutional regulation in market-driven industrial relations policy.    

Rather than relying on the traditional protective role of institutional regulation, this 

approach gives priority to what the Howard government identified as the needs of the 

economy.  Conaghan (2003) has explored the emergence of conflicting views of the 

‘new economy’ and its relevance to labour law. Policy developments associated with 

the ‘new economy’ include privatisation, economic restructuring, trade liberalisation 

and technological advancements (Conaghan, 2003 p. 2).  These trends require new 

forms of regulation. The ‘new economy’ approach promised benefits that include 
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positive social outcomes as workplaces are restructured along more egalitarian lines 

where employees are given opportunities for increased education and skills.  Yet 

Conaghan also highlighted the difficulties this transition has caused for traditional 

labour law.  Understood in primarily redistributive terms, classic labour law must now 

accommodate the rise of an alternative regulatory agenda that is overridingly economic 

(Conaghan, 2003 p. 4).  Labour law’s express focus was the distribution of power 

between capital and labour, not the economic outcome of the exchange in which the 

parties are engaged.  Labour law was concerned with the justice of the exchange, not its 

profitability (Conaghan, 2003 p. 4).  Here, Conaghan has eloquently articulated the 

paradigm shift under way in industrial relations systems.

This shift is taking place internationally and in Australia. Australian labour law has 

been strongly grounded in the protection and welfare of workers through the conferral 

of rights and obligations set out in legislation and awards.  However, as the nature of 

employment has changed, so too has the context in which it is performed.  Political 

philosophies promoting individual freedom and responsibility have replaced many 

aspects of collectivist traditions.   Introduced at a time when union membership was 

starting to decline, the WR Act claimed to provide enhanced economic opportunity for 

employers and employees through an enterprise focus, and individual ‘choice’.  Here, 

the purpose and principles of labour law have changed.  A part of its purpose is to 

provide mechanisms to regulate pay and conditions of employment, and resolve 

industrial disputes, but now the context is ‘the enterprise’ and to serve first ‘the 

individual’ rather than a larger social entity.  The influence of the market-driven 

approach to industrial law was evident right throughout the WR Act.  Indeed a principal 

object of the WR Act was to encourage ‘the pursuit of high employment, improved 
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living standards, low inflation and international competitiveness through higher 

productivity and a flexible and fair labour market’ (Australian Workplace Relations Act 

(Cth), 1996). 

One major difficulty in achieving this aim lay in the apparent tensions between a 

‘flexible’ labour market and a ‘fair’ one. Perhaps nowhere in the WR Act was a market 

driven ideological influence more evident than under s 89A. Seemingly a 

straightforward statement of the matters the AIRC could include in an award, this short 

series of sub-clauses introduced significant changes to the Australian system.  Section 

89A partly dismantled the conciliation and arbitration system, marginalised the AIRC 

and unions, and undermined the principles of collectivism and industrial democracy 

inherent in the arbitration system.  

Writing soon after the Howard government introduced the WR Act, McCallum (1997)

argued that collective labour law was in crisis.  McCallum stated that the WR Act 

continued the decollectivisation of federal labour law through downsizing of awards, 

introducing individual agreement making, and restrictive provisions on strikes and 

freedom of association (McCallum, 1997 p. 415).  The WR Act shifted regulation of the 

employment relationship away from the jurisdiction of the AIRC and forced industrial 

relations to operate more closely with market forces of supply and demand.  

McCallum’s vision for new collective labour law was linked to the idea of industrial 

citizenship.  This concept includes the right of employees to a reasonable degree of 

security of employment, consultation on redundancies, fair termination of employment, 

a safe working environment and equality of treatment (McCallum, 1997 p. 412).  Most 

of these rights were awarded during the 1980s and 1990s following High Court 
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decisions on industrial matters
7

, the Termination, Change and Redundancy decision of a 

Full Bench of the AIRC in 1984
8

 and the regulation of unfair dismissals provided 

through the Industrial Relations Reform Act 1993. Yet as McCallum acknowledged, 

many of these key rights have been casualties of the push to reregulate employment 

relations (1997 p. 412).  

In essence, McCallum’s concept of industrial citizenship relies on worker participation 

in the governance and regulation of the workplace.  This concept is based on 

appreciation of fairness and collective dialogue. However, the WR Act explicitly 

displaced these values.  Instead, it embedded an appreciation of competition, self-

interest, individual responsibility and economic rewards in the structure of the labour 

market and the employment relationship.  Inevitably, the WR Act benefited those whose 

employment characteristics and principles enabled them to operate most effectively 

within this paradigm.  These characteristics have been sharpened even further under the 

WorkChoices legislation.  In a more recent work, McCallum (2005) considered the new 

constitutional approach the Howard government has taken in WorkChoices, the current 

federal legislation enabled through control of the Senate in 2005.  In a radical departure 

from the constitutional foundation of all previous labour law, WorkChoices has been 

enacted under the corporations head of power.  This regime has effectively removed 

most of the AIRC’s powers and marginalised unions, further decollectivising Australian 

labour law.  McCallum (2005) fears that federal labour law will become a sub-set of 

corporations law where its utility will not turn on its ability to obtain fair wages and 

conditions, but rather on assisting corporations to maximise profits.  The protective 

7

 These cases are discussed further under section 2.1 ‘The High Court as Regulator’. 

8

 See Termination, Change and Redundancy, (1984) 294 CAR 175
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capacity of labour law in which all parties could ask –  ‘Is it fair?’, now rests on the 

ethically different question – ‘Is it legal?’.  The ideological shift in this approach had its 

origins in the Test Case, where the question – ‘Is it allowable?’ – first entered the 

AIRC’s discourse and challenged its traditional reasoning. 

Like McCallum, Karl Klare (2002) wrote of the need to ‘reinvent’ labour law. Within 

the current economic and political discourse, the watchwords are ‘choice’, ‘flexibility’ 

and ‘efficiency’;  ‘redistribution’ and ‘empowerment’ are anachronisms (Klare, 2002). 

In his view, conventional assumptions of economic and industrial democracy that 

inform labour law, particularly the principle of providing employees with a voice in 

decisions that affect them, have been eroded in industrially advanced countries.  This is 

true of the Australian experience under the existing and previous federal legislation.  

The Howard government has used the rhetoric Klare identified in its aims to 

‘decentralise’, ‘deregulate’, ‘rationalise’ and ‘simplify’ in the name of ‘choice’ and 

‘flexibility’.  These concepts and the conditions they yield for the employment 

relationship remain the Howard government’s preoccupation.   Through a round of 

rationalisation to reduce the number of federal and state awards, and further award 

simplification, WorkChoices regenerates the Howard government’s 1996 agenda.  The 

Howard government’s promotion of WorkChoices has further entrenched its ideology in 

the industrial relations discourse.  Here the rhetoric presents a ‘gender-neutral and 

depoliticised version of work, replacing notions of collective social rights with those 

based on consumerist notions of individual sovereignty and free choice’ (Ainsworth, 

Baird, & Cutcher, 2006).  In the pursuit of the economic benefits that these changes 

may bring to some, industrial democracy and worker welfare no longer have entrenched 

legal status through the system of awards.    
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1.8 CONCLUSION

Until the 1990s, the AIRC was the major federal regulatory institution established under 

the Constitution to settle industrial disputes in the interest of equity and fairness to both 

parties in the employment relationship.  This was based on the premise that the 

employment relationship is fundamentally different from other exchange relations due 

to its non-market, human dimensions (Gahan & Harcourt, 1998 p. 527).  Over the past 

ten years, the Howard government has facilitated widespread change in the industrial 

relations system through the use of labour law.     

In this chapter, I have analysed the concept of regulation and appraised recent 

scholarship in the area of regulatory studies to develop an explanatory framework for 

this study.  I have considered various economic theories of regulation such as ‘capture, 

‘public interest’ and ‘self interest’ US scholars have developed and Dabscheck (1992)

has applied to the Australian system.  Of particular relevance to this study is Hancher 

and Moran’s (1989) concept of ‘regulatory space’ and Mitchell and Rimmer’s (1990)

two-tiered regulatory typology of the federal arbitral system.  The award simplification 

legislation was unprecedented in its effect on institutional regulation.  The federal 

government as primary regulator dominates the primary level of regulation and the 

AIRC’s ‘regulatory space’ where it has used its powers to legislate to reclaim much of 

the space and regulatory capacity the AIRC had hitherto exercised.  At the secondary 

level, the legislation required the AIRC to reconfigure the regulatory space employers 

and unions previously occupied.  Thus the law became the enabling instrument for the 
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rearrangement of the national industrial relations system and the Howard government’s 

principal mechanism to reduce the regulatory capacity of the AIRC.

Labour law is now grounded in principles quite different to those that guided industrial 

relations in Australia for almost 100 years.  Through an analysis of recent work in the 

area of regulatory studies, particularly that of Black (2001; 2002), I have considered a 

‘decentred’ approach to regulation where the state is not at the centre of regulation.  

Rather regulation is diffused throughout society and governs relationships.   In Australia 

and overseas, governments have steadily changed labour law’s traditional protective 

function to one focused on the needs of the economy.  Conagahan (2003) and Klare 

(2002) offered insight into the changes taking place overseas and the parallels that the 

Australian experience can be draw from them.  Over the last two decades such a focus 

has become more prominent with a federal government’s regulatory moves described as 

‘deregulation’ of the labour market, a term Buchanan and Callus (1993) have skilfully 

rejected. Reynolds (1996) argued that the framework for employment decisions can be 

changed in only two directions:  toward more collectivism and central regulation, or 

toward more individualism and market freedom.  However, in the scorecard of 

industrial relations reform, Baldwin and Cave (1999 p. 16) have pointed out that 

regulation and all its failings should be compared with the market and all its failings.    

Through this chapter I have constructed a conceptual framework for understanding the 

relevance and importance of regulation in Australian industrial relations.  This approach 

locates my analysis of the Test Case within a context that advances knowledge of the 

operations of the AIRC and the theoretical foundations that inform the discipline.  In 
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Chapter 2, I explore the primary level of regulation and the political impetus that has 

driven changes to Australia’s industrial relations system. 
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CHAPTER 2

THE POLITICS OF PRIMARY REGULATION –

REGULATING THE REGULATOR

2.1 INTRODUCTION

The last 20 years mark an era in which regulatory politics in Australia have changed 

substantially.  New models of regulation have brought into contention the effectiveness 

of traditional models in realising regulatory goals (Francis, 1993 p. 42).  Chapter 1 

canvassed part of a wide literature on regulation to explain how and why governments 

and institutions regulate, and the role of labour law as a regulatory instrument.  The 

review considered concepts of regulation appropriate to this study, concentrating on  

Hancher and Moran’s (1989) notion of regulatory space as especially useful for 

identifying where regulation takes place, and how regulators allocate space to actors in 

the regulatory arena.  This approach has particular relevance for adapting and 

developing the typology of primary and secondary regulation that Mitchell and Rimmer 

(1990) identified in characterising the role of the AIRC within the Australian system.  

These two concepts provide a dynamic tool for analysing how the Test Case 

operationalised the major changes to the arbitration system that the Howard government 

had envisaged in the WR Act.

In this chapter, I consider how federal governments through legislation, and the High 

Court through its constitutional interpretations, have regulated the AIRC at the primary 
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level.  I expand on the work of Mitchell and Rimmer (1990) and Hancher and Moran 

(1989) in examining primary regulation in industrial relations in Australia through the 

concept of regulatory space.  In this and the following chapter, I take up respectively the 

primary and secondary levels of regulation, beginning with the primary level where the 

AIRC is regulated before moving in the next chapter to the secondary level where the 

AIRC regulates.  This exploration concentrates on who regulates the AIRC, how the 

AIRC is regulated and why regulation at this level has changed immensely in the last 20 

years. I also consider how federal government policy has influenced changes to 

industrial relations legislation commencing with the original Conciliation and 

Arbitration Act 1904 through to WorkChoices.   Through this analysis I demonstrate 

how federal governments have determined and arranged regulatory space at the primary 

level.  Specifically, my analysis demonstrates how the Howard government legislated at 

the primary level to reclaim part of the regulatory space and power previously occupied 

and exercised by the AIRC so that the AIRC could not regulate to the extent it always 

had at the secondary level.  

2.2 REGULATING THE REGULATOR

Australia’s ‘institutionalist’ system is highly regulated through statutes, awards and 

agreements – the legally codified regulatory instruments.  Prior to WorkChoices, the 

main statutory source of federal industrial relations derived from the power that the 

Constitution gave to the Parliament to enact laws with respect to conciliation and 

arbitration for preventing and settling interstate industrial disputes. Under the arbitral 

model the Constitution created, this is the primary level of regulation or, using Hancher 

and Moran’s (1989) concept, the primary arena. This level regulates the regulation of 
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industrial relations and so comprises the two sources of this regulation – the federal 

government as legislator, and the High Court as interpreter of the Constitution.  These 

parties regulate the AIRC.  

The AIRC directly regulates the parties to the employment relationship at the secondary 

level where the parties in dispute create secondary arenas.  The arbitral model accords 

two types of actors space within the regulatory arenas in this level – trade unions 

representing employees, and employers and their associations – as the regulated parties. 

The AIRC as regulator exercises its conciliation and arbitration powers to resolve 

disputed matters through its own regulatory instruments –  awards.  Awards set the 

boundaries of the secondary arenas.  Awards are therefore not only the product, but also 

the extent of the regulatory power that the AIRC could exercise at this level.  Prior to 

award simplification, the scope of the AIRC exercised wide regulatory powers over the 

employment relationship as manifested in the comprehensive award system.

Conceptually, then, this study examines a meta-regulatory exercise.  The conceptual 

framework distinguishes between two levels of regulation, the primary level regulating 

the AIRC, and the secondary level where the AIRC regulates. The primary level 

regulates the secondary level indirectly through its regulation of the AIRC.  This is 

similar to Mitchell and Rimmer’s (1990) model. However, where Mitchell and Rimmer 

identified two levels of regulation based on the legal dimensions of the regulatory 

framework, I have adapted their model to explain how actors within this framework 

exercise regulatory power.  According to Mitchell and Rimmer (1990), in addition to 

the legislative framework the federal governments laid down, the AIRC itself is legally 

empowered to develop certain processes and procedures for resolving industrial 
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relations disputes that form part of the primary regulation.  For the purposes of this 

study however, I consider that the AIRC carries out these dispute resolution procedures 

in the secondary level and that awards, as the outcome of these procedures are also part 

of the secondary level.  

This treatment of the arbitral model of regulation enhances conceptual understanding of 

the complexity of the AIRC’s response to the Howard government’s legislation.  That is 

largely because only one actor, the AIRC, occupies space in both regulatory arenas, as a 

regulated party, and as a regulator itself.  At various times, other parties could influence 

the federal government as regulator of the primary level, including the ACTU and major 

employer associations such as the BCA. These parties do not have a direct regulatory 

role or capacity.  Nonetheless, through their engagement with the regulators at both 

levels they have been highly active in influencing national industrial relations policy. 

2.3 INFLUENCING THE PRIMARY REGULATOR: THE ACTU AND THE 

ACCORD

Major parties on both sides of politics have influenced the development of national 

industrial relations policy.  The ACTU is the peak union body, made up of 46 affiliated 

trade unions, to speak on behalf of all workers including those in manufacturing, 

finance, government and the service sector generally.  The ACTU establishes it policies 

and operational decisions through an executive of around 50 people and a congress of 

around 800 delegates representing all ACTU affiliates (Australian Council of Trade 

Unions).  In 1983, working in conjunction with the Australian Labor Party (ALP), the 
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ACTU entered into ‘the Accord’, a prices and incomes approach to a comprehensive 

range of national policies including taxation reform and industry policy.  On election to 

office in 1983, the ALP made the Accord the linchpin for the Hawke Labor 

government’s economic and industrial relations policies.  Under the Accord, the AIRC 

introduced considerable changes to the nature of the wage fixation system.  The Accord 

provided the negotiation framework for wage indexation, the reduction of real award 

rates and the requirement of efficiency and productivity gains in exchange for wage 

increases (Deery & Plowman, 1993).  

In many ways, the Accord handed the AIRC a ‘done deal’.  In September 1983, when 

the AIRC reintroduced wage indexation, the AIRC expressly mentioned the Accord as 

an important factor influencing its decision (Deery & Plowman, 1993).  After the 

original Accord of February 1983, the ACTU and the ALP reached a series of 

agreements (Accords Mark II to VI) to address changing economic and industrial 

circumstances.  The Hawke government presented the Accord as an essential element of 

an overall macro economic strategy designed to boost employment and economic 

growth, and restrain inflation.  According to Fox, Howard and Pittard (1995), the AIRC 

could reject Accord-based submissions, or so it seemed, only if it was prepared to upset 

the Labor Government’s economic strategy.  The Accord was a powerful political 

instrument for the Labor government, credited with, among other things, preventing 

industrial disputes and restraining inflation.  At this time, the ACTU as party to the 

Accord was a prominent influence on the government’s policy development.  The 

ACTU’s influence on the federal Labor government was not conveyed through a 

legislative instrument as was the case later with the Howard government, but through an 
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Accord, another type of arrangement that explicitly stated and was used to achieve 

national economic policy goals.

By the late 1980s, union disillusion with the Accord and sustained employer criticism of 

awards led the AIRC to contemplate a move away from the award system to enterprise 

bargaining (Briggs, 2001).  The ACTU was becoming increasingly disaffected with 

what its saw as the AIRC’s inconsistencies in its decisions, favouring workers in certain 

industries over others.  At this stage, ‘the working relationship between unions and the 

Commission was at breaking point’ (Rimmer, 2004 p. 308).  The AIRC’s decision in the 

April 1991 exacerbated the rift between the ACTU and the AIRC (National Wage Case 

- April, (1991) 4 CAR 204). Here the AIRC rejected submissions from the federal Labor 

government, unions and employer associations to establish principles for enterprise 

bargaining.  The Full Bench held that with many large unresolved issues requiring 

careful attention and further debate, it was inappropriate to endorse any new form of 

enterprise bargaining until that work was completed (National Wage Case - April, 

(1991) 4 CAR 204).  The AIRC deferred further consideration until the October, 1991 

wage case hearing, where it did endorse enterprise bargaining.  

There are mixed views on the AIRC’s role in initial moves towards enterprise 

bargaining.  Dabscheck (2001) claimed the AIRC was out of step with the regulatory 

environment because it failed to direct its thinking to the construction of a workable 

system.  Instead, it ‘focused on problems and lamented the predicament the parties had 

placed it in’ (Dabscheck, 2001p. 283).  Briggs (2001 p. 30), took issue with a widely 

held view that the move to enterprise bargaining in the early 1990s could be largely 

attributed to globalisation and the ‘political lobbying, intellectual advocacy and 
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‘strategic managerialism’ of the BCA’.  Briggs (2001 p. 35) argued that the ACTU 

engineered enterprise bargaining to revitalise unions in the workplace, increase 

membership and continue the drive for flexible high-skill, high-wage workplaces.  The 

ACTU underestimated the long-term consequences of decentralised bargaining and 

misjudged the role of the arbitral framework in underwriting the capacity of unions to 

manage it (Briggs, 2001).  Quinlan (1999) shared this view, also acknowledging the 

ACTU’s miscalculations in pursuing a shift away from the arbitral model.   However, 

others have put forward alternative views on the ACTU’s role in the shift towards 

decentralised bargaining.  For example, Rimmer (2004 p. 305) suggested that the ACTU 

was ‘sandwiched between the government (committed to productivity bargaining for 

economic reasons) and its affiliates (who found these policies difficult to administer, 

frustratingly slow, and often unacceptable)’.

The AIRC’s decision in the April 1991 NWC indicates the AIRC’s determination to 

assert its own regulatory authority at the secondary level in a hostile environment.  

However, in doing so, the AIRC chose not to use its powers at the secondary level at 

that time to reregulate the employment relationship to enable enterprise bargaining.  The 

AIRC’s default provided impetus to the Keating government to introduce legislation in 

1993 to make available a range of enterprise bargaining agreements. When the Howard 

government was elected in 1996, it swiftly exercised control over the AIRC at the 

primary level, through the WR Act.   Where the AIRC had failed to respond at the 

secondary level to a push for enterprise bargaining from several sources, the Howard 

government as primary regulator moved with alacrity.   Inevitably, the fortunes of the 

ACTU and the AIRC faced decline while those of employer associations, particularly 

the BCA, were rising.



68

2.4 EMPLOYER ASSOCIATIONS EXERT THEIR INFLUENCE

Plowman (2004) noted that while the Accord gave the ACTU a significant influence in 

economic policy development, it also challenged the traditional influence over policy-

making exercised directly or indirectly by business.  Isaac (1994 p. 92) claimed that 

employer associations such as the (then) Confederation of Australian Industry (CAI) 

were ‘bypassed and excluded on the issue of appropriate pay increases argued by the 

government and the ACTU for submissions to the Commission’.  During the 1980s, 

support for a decentralised system of bargaining gained momentum.  The rise of 

proponents of ‘deregulation’ of labour market institutions were part of what Dabscheck 

(1987) described as ‘the New Right’.  The movement gained ground through the HR 

Nicholls Society and its condemnation of the ‘industrial relations (IR) Club’, a term 

Gerard Henderson coined in an article in the Bulletin magazine in September 1983.  

Henderson denounced the ways in which the interests of certain government and trade 

union officials, lawyers and business figures in the ‘IR Club’ converged in maintaining 

a regulated labour market (Rowse, 2004 p. 46).  In a clear forecast of things to come if 

he were elected Prime Minister, John Howard, the then federal Opposition Leader, 

addressed the H. R. Nicholls Society in 1990 to express his support for a ‘deregulated’ 

labour market and in particular a decentralised wages system outside the purview of the 

AIRC.  In a Guest of Honour speech, Howard (1990) claimed that ‘the only way you 

will begin to dismantle the centralised wage-fixing system in this country is to have full 

blooded voluntary agreements outside the Industrial Relations Commission’. 
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Dissatisfaction within employer and business circles was growing during this time.  As 

the predecessor of ACCI, CAI decided in 1991 to withdraw its support for the existing 

centralised industrial relations system in favour of a totally new system.   Ian Spicer, 

Chief Executive Officer of the CAI, envisioned a system ‘which enables individual 

enterprises to become more efficient; a focus on the enterprise where industrial relations 

is not an end in itself, but a means through which change at the enterprise can 

occur’(Spicer, 1991).  He advocated a single, national jurisdiction, replacing 

compulsory arbitration with voluntary measures, the abolition of national wage and test 

cases, the removal of common rule awards and removing restrictions on employees’ 

representative rights.   The Howard government seems to have delivered Spicer’s vision 

under its Workchoices regime.

Moore (1997), also an active supporter of the HR Nicholls Society claimed that the 

rationales for extensive regulation of the labour market could not be supported and the 

major justification for regulation, which lies in the inequality of bargaining power 

between employers and employees is overstated.  He saw that some form of advisory, 

and conciliation and arbitration service may be necessary, but the same economic forces 

of demand and supply apply to the labour market as they do to other markets.  Moore 

(2005) has also been particularly critical of the AIRC’s judicial decision making.  In his 

view, judicial decision making is based on a mistaken rationale that there is a perception 

of general imbalance in the bargaining power between employers and employees 

(Moore, 2005).  According to Moore (2005), this rationale stood at the centre of labour 

law and its practice, but the arbitration system was too open to the influence of trade 

unions.     
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Many employers were not yet attracted to the confrontational approach of the New 

Right and the HR Nicholls Society.  This made it easier for more moderate 

organisations, such as the BCA to influence the debate (Plowman, 2004).  The BCA is 

an association of chief executives of leading Australian corporations with a combined 

national workforce of almost one million people.  It was established in 1983 to provide 

a forum for Australian business leadership to contribute directly to public policy 

debates.  In establishing the Council, Australia’s corporate leaders were following the 

widely publicised path of US firms that developed remarkably effective advocacy and 

lobbying organisations to coordinate the voices of business in government circles 

(Sheldon & Thornthwaite, 1999b p. 49).  Since the 1980s, the BCA has been largely 

responsible for articulating employers’ industrial relations policy prescriptions that have 

increasingly been reflected in industrial changes and government policies (Barry, 

Michelotti, & Nyland, 2006).  The BCA was at the forefront of criticisms that the 

conciliation and arbitration system was inflexible, slow to respond to change and 

increasingly unproductive.  The BCA sought decentralised wage fixation, a reduced role 

for the tribunals and greater regulation of bargaining through compliance mechanisms 

(Sheldon & Thornthwaite, 1999b p. 59).  

The first major policy pronouncements that shaped the employer agenda for industrial 

relations change came from a Study Commission appointed by the BCA. The Study 

Commission’s reports identified a strong link between the economy and the industrial 

relations system (Industrial Relations Study Commission, 1989).  Based on recognition 

of the difficulties facing the Australian economy because of its exposure to international 

competition, the reports examined aspects of economic and industrial life and strongly 

advocated a new framework of employment relations based on a number of factors.  
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The reports proposed dismantling arbitration in favour of an ‘enterprise focus’ to allow 

decisions about wages and conditions to be made at the level of the enterprise rather 

than through a centralised process.  The enterprise framework also proposed replacing 

awards with individual or collective agreements where union representation was the 

choice of the employee.  Governments would set safety net minima and reduce the role 

of the AIRC.  The tenets of the Study Commission reports and the institutional 

arrangements these reports proposed are now evident in the principles and practice that 

the Howard government introduced through the WR Act and its successor 

WorkChoices.

Hancock (1999) summarised the Study Commission’s agenda as removing institutional 

involvements in the labour market and allowing a wide scope for employers to 

determine wages and conditions of employment.  Even while noting that the removal of 

institutions could give employers scope to introduce co-operative arrangements with 

their employees, Hancock (1999) appraised the ‘enterprise focus’ as both anti-union and 

anti-arbitration.  The Study Commission also criticised the rules of the institutional 

system, namely awards, for being, amongst other things, too inflexible, too prescriptive 

and too long.  Many awards were long and had not been properly maintained.  

However, Callus (2005 p. 113) noted that, the reality of the award system was that most 

were multi-employer awards that often covered a number of organisations in an industry 

or a number of disparate industries or a class of workers.  

The BCA has had considerable influence on the national industrial relations policy and 

the current shape of the primary regulatory arena.  The BCA reports outlining its plan 

for labour market ‘deregulation’ can be seen as a blueprint for the outcome the Howard 
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government’s industrial relations legislation has achieved (Barry et al., 2006).  Clearly, 

the Howard government made the primary arena a productive ground for employer 

associations to align their neo-liberal ideology and political influence directly with the 

primary regulator.  

2.5 THE NEO-LIBERAL INFLUENCE 

Governments on both sides of politics have pursued reform of the labour market over 

the last 20 years based on principles of economic rationalism.  Pusey (1994) defined 

economic rationalism as a doctrine in which markets and money are, at least in 

principle, the only reliable means of setting a value on anything.  This means by 

extension that markets and money can, in principle, always deliver better outcomes than 

governments, bureaucracies and the law (Pusey, 1994).  Applying this principle to the 

labour market commodifies labour and conditions of employment, and represents a 

fundamental shift away from the centralised, protectionist functions of arbitration.  

According to this doctrine, employers and employees should be free to trade as 

individuals in an open market that encourages productivity and performance-based 

wages.  Here the notion of individual traders contrasts sharply with the collective spirit 

of arbitration.  Pusey (1994) argued that the shift to free market economic rationalism 

marks a shift to a much more self-referential, aggressive, and even ‘totalitarian’ form of 

economics.  For Pusey (1994), even the growing reach of this view signifies a certain 

retreat or even failure of civil society, national will and political culture.  The case for 

what its advocates label as ‘labour market reform’ through ‘deregulation’ clearly 

involves practical application of the principles of neo-liberalism to achieve the 

outcomes of economic rationalism.
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Indeed, economic rationalism and the predominance it gives to the market are central to 

the broader philosophy now widely referred to as ‘neo-liberalism’.  Neo-liberal 

philosophy holds that government should largely stand aside from the distribution and 

provision of services, apart from establishing a basic subsistence safety net (Stilwell, 

2002 p. 71).  Argy (2001) identified two strands within neo-liberalism.  He claimed the 

first of these, ‘economic liberalism’, is non-ideological and, with considerable support 

from the economics profession has greatly influenced Australian economic policy, 

especially in the 1980s (Argy, 2001).  During this period, Labor governments made the 

first moves to restructure the labour market formally to help meet national policy 

objectives.  The second strand, ‘ideological liberalism’, of which ‘hard’ liberalism is a 

variety, seeks to change fundamental national priorities, is value-based and favours a 

more individualistic, less egalitarian society (Argy, 2001).  Since it was elected in 1996, 

the Howard government has embedded the tenets of ideological liberalism that Argy 

identified in Australian industrial relations policy.   

These tenets were particularly evident in the objects of the WR Act.  Yet ironically, the 

Howard government applied neo-liberal principles advocating a minimal role for 

government to free the labour market from the strictures of the arbitration system 

through lengthy, prescriptive industrial relations legislation.  It is also ironic that while a 

Coalition government under John Howard has embarked on the ‘ideological liberalism’ 

that Argy identified, it was Labor governments during the 1980s and early 1990s that 

shifted the orthodoxy of a centralised industrial relations system towards the enterprise 

bargaining model. Stilwell (2002) argued that in many respects, the Keating 

government’s shift paved the way for the more explicit neo-liberalism of the Howard 
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government. The dominance of neo-liberalism in economic policy since then has been 

pervasive and powerful.  As Broomhill noted, ‘in this process, every corner of society 

and the economy must be brought into the market sphere’ (2000 p. 116).

The AIRC presided over a unique national system of employment regulation premised 

on the existence of an industrial dispute.  In the 1990s, federal governments recognised 

that they could not shift away from this model to a market driven system in a single 

legislative action.  Rather, successive federal governments introduced regulatory 

regimes that incrementally dismantled the structured, institutional features of 

arbitration.  This involved a fundamental change in the national economic approach to 

industrial relations to embed a new set of principles and practice based on overseas 

trends.  The main forces for change came from the emergence of women into paid 

employment, microelectronics-based technologies, a shift in consumption patterns away 

from goods towards services, and increased internationalisation of product and capital 

markets (Richardson, 1999).  In Australia, governments responded to these forces 

through policies to increase competition in product markets by reducing tariff 

protection, deregulation of financial markets and the transfer of a range of economic 

activities from the public to the private sector (Richardson, 1999).  These factors and the 

rapid technological change that allows exchange of information have opened the 

Australian economy to the rest of the world.   Hancock (1999) suggested that the 

linkage of industrial relations reform to perceived problems in Australia’s external

accounts was common in the late 1980s and early 1990s.  Although it was a 

consideration underlying the shift in wages policy during the 1980s, Hancock (1999 p. 

63) rejected the claim that reform of industrial relations would raise productivity 

through better workplace performance.  In his view, there was no reason why such an 
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outcome would reduce the prices of Australian products relative to those of other 

countries, increase exports more than imports or reduce foreign debt.

These developments in the national economy have impacted on the labour market and 

the way in which it is regulated. Since the early 1990s, the Keating government, and 

then the Howard government, used the federal legislation to achieve new policy 

directions based on economic considerations.  The legislation engineered major changes 

to both the primary and secondary levels of regulation and recast the role of actors 

within the regulatory arena.  Under the WR Act, the Howard government embedded a 

neo-liberal philosophy in principle and in practice to enable a systemic change of 

industrial relations in Australia.  The original legislation that stood for more than 80 

years was rapidly overtaken by changes from federal governments on both sides of 

politics ostensibly based on the needs of the economy. 

2.6 CONCILIATION AND ARBITRATION ACT 1904

For most of last century, the Conciliation and Arbitration Act 1904 (CA Act)
9

 was the 

principal piece of federal industrial relations legislation.  Derived from the 

Constitution’s conciliation and arbitration power, the CA Act set up the basic 

structures for the exercise of these powers.  Crucial to the operation of this system 

was the prime role of the Conciliation and Arbitration Court (now known as the 

AIRC) to prevent and settle industrial disputes, and the recognition given to collective 

organisations.  The CA Act remained in force until the late 1980s, by which time it 

9

 The federal Acts have been referred to throughout these chapters by the abbreviations as shown.
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had been amended more than 80 times.  A serious attempt to repeal the CA Act was 

made only once in 1929, when the Bruce government sought to vacate the field of 

industrial relations completely and leave it the states (CCH).  The CA Act remained in 

place until the late 1980s when the Hawke Labor government introduced the 

Industrial Relations Act 1988 (IR Act).

In 1985, following a review of the industrial relations law and systems chaired by 

Professor Keith Hancock, the Hawke Labor government acted to implement a number 

of its recommendations for reform to the substance and institutional structure of 

federal labour law (B. Creighton, 1997).  The findings of the review were presented in 

what is referred to as the Hancock Report.  This Report concluded that conciliation 

and arbitration should not be abandoned in favour of another system such as 

collective bargaining as the mechanism for regulating industrial relations in Australia 

(Australian Industrial Relations Law and Systems:  Report of the Committee of 

Review Volume 2, 1985).  

2.7 THE HAWKE GOVERNMENT’S INDUSTRIAL RELATIONS ACT 1988

The IR Act came into effect on 1 March 1989.  It repealed and replaced the CA Act, 

consolidating the many amendments made to it through the years.  The jurisdiction of 

the IR Act was expressed more broadly in light of High Court decisions, in particular 

concerning the definition of ‘industrial dispute’.  The objects of the IR Act were 

revised to make them more contemporary.  Awards remained integral to this system 

as the principal outcome of the dispute settling process.  Industrial harmony and the 

national interest were central features in the objects of the IR Act and the AIRC’s 
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functions.  During its statutory term, the IR Act was altered a number of times to 

include provisions to facilitate the process of rationalising union structures and for 

negotiating agreements at enterprise level.  

Unions, awards and the AIRC retained central institutional roles, however the changes 

to the IR Act facilitated a shift towards decentralised, productivity-based wage fixing 

through enterprise bargaining.  ‘Managed decentralism’ combined a centralised wage 

bargaining framework through National Wage Cases (NWC) with scope for direct 

bargaining between the parties (Macdonald & Rimmer, 1989).  This model set a 

compromise between what some saw as the rigidities of arbitration and the flexibility 

of workplace bargaining, and in some way addressed the criticisms of the arbitration 

system.  It also marked a significant change to work structures and rewards.   

2.8 AWARD RESTRUCTURING AND THE STRUCTURAL EFFICIENCY 

PRINCIPLE

In the March, 1987 National Wage Case, the AIRC introduced a two tiered system of 

wage increases.  The first tier provided for a general increase of $10 and a deferred 

1.5% increase.  The second tier provided increases of up to 4% that could be accessed 

in different ways, but based in practice on the negotiation of cost offsets (Hancock, 

1999 p. 40).   With the continued aim of improving productivity and efficiency, in 

1988, the AIRC instituted a set of conditions to guide labour market reform known as 

the Structural Efficiency Principle (SEP).  These conditions sought to build on the 

steps already taken by ensuring that the work classifications and functions in an 

industry met competitive requirements.  The AIRC stressed that the purpose of 
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applying this principle to existing award formations was to serve the best interests of 

both management and employees   (National Wage Case - February, (1988) 22 IR 

461 ).  ‘Award restructuring’, as the process was labelled, was the outcome of the SEP 

and required an overhaul of all existing awards to ensure more effective work 

practices and more rewarding jobs. Consequently, the AIRC, unions and employers 

alike embarked on the most significant review of individual awards since the 

introduction of the system of wage fixation. 

In return for a three per cent wage increase and a further ten dollar increase no earlier 

than six months after the first payment, the AIRC required the parties to awards to 

change any provisions that might inhibit improved efficiency in the performance of 

work.  The August 1989 NWC reaffirmed the objective of the review binding 

productivity to wages (National Wage Case - February, (1989) 27 IR 196).  

Endorsing a blueprint for linking the reform of awards to the maintenance of 

relativities based on skill levels, training and responsibility, the AIRC acted to redress 

inadequacies in the award system.  The AIRC identified these inadequacies as 

discrimination against sections of the workforce and a lack of flexibility at the 

workplace (National Wage Case - February, (1989) 27 IR 196).  The 1989 series of 

NWCs began to institutionalise the framework for enterprise bargaining.  

Following the NWC decisions of 1989, unions and employers together undertook the 

process of ‘award restructuring’.  Here, the AIRC introduced skill-based classification 

structures into awards to enhance career paths and provisions were included in awards 

to increase productivity.  Fundamental to award restructuring was the opportunity for 

the parties to re-examine work value and remuneration. Though the NWC decisions 
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of the late 1980s signalled the move to more devolved bargaining structures, awards 

remained the principal form of regulation for most employees.  The prospect of 

benefits for the parties and the economy was still heavily underscored by the public 

interest doctrine.  Importantly, award restructuring was the first major structural 

review of the award system that stemmed from a NWC under the auspices of the 

AIRC.  It did not come about through federal government legislation as was the case 

with award simplification.  It was the Keating Labor Government in 1993 that 

introduced a major shift in the award-making role of the AIRC through legislation. 

2.9 THE KEATING GOVERNMENT’S INDUSTRIAL RELATIONS REFORM ACT 

1993

The Keating Labor Government’s Industrial Relations Reform Act 1993 (IRR Act) 

introduced the first serious changes to the industrial relations system.  Coming into 

operation from 30
th

 March, 1994, the objects of the IRR Act expressed a shift of 

purpose from industrial harmony and the national interest through conciliation and 

arbitration, to an emphasis on bargaining and the making of agreements.  The IRR Act 

gave conciliation a primary role in making awards and agreements, with arbitration 

available, where necessary, to resolve disputes.  Under the IRR Act employers and

employees could determine their own arrangements at the level of the enterprise 

rather than accept national industry-wide pay and conditions.  All the major political 

parties, the ACTU, unions, employer associations and the federal and state 

governments supported the introduction of this approach.  They saw that reform of the 

industrial relations system through enterprise bargaining would achieve greater 
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productivity, better wages and more jobs.  It was a major shift away from the 

arbitration system and thus from the AIRC’s pivotal regulatory role.  

The IRR Act also put in place a process to ‘modernise’ awards.  Award modernisation 

involved a review of federal awards to ensure their content and expression were 

relevant to the new employment principles, acknowledging the need for efficiency 

and productivity.  However, as McCallum (1998) pointed out, modernising the 

language of awards was quite different from the allowable/non-allowable concept 

award simplification introduced. Award modernisation was a review of outdated 

language and obsolete awards.  Award simplification was ideologically driven, 

expressly to reduce the power of both the AIRC and awards.  In that respect, the 

Kennett Liberal government in Victoria had already signaled the possibilities offered 

through legislative change when it overhauled the state industrial relations system in 

the early 1990s.

2.10 THE HOWARD GOVERNMENT’S WORKPLACE  RELATIONS ACT 1996

The movement to relegate awards to a safety net of minimum standards had its 

genesis at the federal level in the IRR Act.  However, in November 1992, the 

Victorian Liberal Government enacted the Employee Relations Act 1992 (ER Act) to 

pioneer a radical reform of a state award system.  The showpiece of the ER Act and a 

forerunner to the introduction of AWAs under the WR Act was the provision for 

individual employment agreements.  To promote agreement making and diminish 

conciliation and arbitration, the ER Act abolished the system of wages boards and the 
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Victorian Industrial Relations Commission (VIRC), replacing them with the 

Employee Relations Commission (ERC).  However, the ER Act removed access to 

compulsory arbitration, essentially giving the ERC limited capacity to resolve 

disputes (Gahan, 2005).  From 1 March, 1993 the ER Act abolished all existing VIRC 

industrial awards.  From that date, award employees were deemed to be working 

under an individual employment contract, the terms of which were those of the 

expired award until such time as the parties struck an individual or collective 

agreement.  Minimum terms and conditions of employment for permanent employees 

were set out under Schedule 1 of the ER Act and initially included long service leave, 

annual leave, sick leave, unpaid maternity, paternity and adoption leave, and a 

minimum hourly wage rate.  Entitlement to a notice period or compensation instead of 

notice for lawful termination of employment was later added to the Schedule.  

Schedule 1 replaced awards as the legal minima for employment conditions.

The philosophical underpinnings of the ER Act were not dissimilar to those of the 

WR Act, although the ER Act put in place more radical reform measures.  The ER 

Act contained several objectives;  to encourage employers and employees to make 

individual or collective agreements;  to decrease dependence on awards setting 

minimum terms and conditions of employment;  to provide a limited right to strike; 

and to downgrade the role and power of unions (Pittard, 1998b p. 173).  The Victorian 

legislation’s award reform was more sweeping and immediate than that of the federal 

system.  Abolishing state awards and replacing them with individual or collective 

agreements supported by a very limited set of legal minima was a dramatic structural 

change to the award system and the powers of the VIRC.
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Although the Howard government’s 1996 reforms were not as radical as those of the 

Kennett government in Victoria, largely because they lacked a majority in the Senate, 

the Howard government implemented legislative change with great speed and even 

greater promise for some.  The Liberal party had articulated its plans to ‘reform’ the 

federal industrial relations system in Jobsback, a 1992 manifesto that became the 

Coalition policy in the 1993 election.  Their industrial relations policy in the 1996 

election, Better Pay for Better Work, promised employees a ‘choice’ in the type of 

industrial instrument, including individual agreements, without the need for third 

party intervention.  The Howard government’s compelling goal to ‘deregulate’ the 

labour market gave rise to the WR Act that proved a powerful determinant of change 

in the workplace and the labour market.  According to Hancock (2000 p. 86), ‘there 

was a plain objective of reducing the propensity of employees to be collectively 

represented and to increase employer control of the workplace’.

The WR Act also stands as the precursor to even further changes through 

WorkChoices, enacted in 2005 when the Coalition parties did have a majority in the 

Senate.  On its election in March 1996, the incoming Howard government quickly set 

about enacting legislation to operationalise its industrial relations policy. The then 

Minister for Workplace Relations, Peter Reith, enthusiastically promoted the benefits 

of the new Act and the many changes it introduced (Reith, 1997).  

If the stated objects of an Act reflect the aspirations of the legislature, then this was 

particularly true for the Howard government’s WR Act (Macdermott, 1997 p. 53).  

Whereas the IRR Act had made moves in the direction of enterprise bargaining, the 

WR Act sought to progress those moves rapidly. The objects of the WR Act reflected 
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three significant themes  –  a focus on employers and employees reaching their own 

collective or individual employment agreements, a decreased role for the AIRC, and a 

decreased role for unions within the industrial relations system.  Based on a core 

belief that awards were ‘too inflexible’ as instruments for prescribing pay and 

conditions of employment, the WR Act aimed to free-up the strictures of the 

arbitration system and focus on the workplace as the centre of industrial relations 

dialogue and regulation.  

One of the key policies of the Howard government embodied under s 89A of the WR 

Act was to reduce the legal jurisdiction of awards and of the AIRC by limiting the 

content of awards to 20 prescribed matters.  In the view of the government, awards, as 

the instrument of industrial regulation in the arbitration system needed to be 

‘simplified’ to ‘encourage’ employers and employees to bargain for wages and 

conditions of employment at the workplace. The insufficient flexibility of the 

centralised system of industrial relations was ostensibly at the core of the movement 

for this change.  

The then federal Department of Employment, Workplace Relations and Small 

Business (DEWRSB) defined ‘flexibility’ as flexible working arrangements that can

benefit both employers and employees (Department of Employment Workplace 

Relations and Small Business, 2000).  However, such rhetoric assumed the parties to 

the employment relationship have equal bargaining power and a shared understanding 

of ‘flexibility’ arrangements.  Matters that the AIRC was no longer allowed to include 

in awards through award simplification could be negotiated into enterprise or 
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individual agreements, but with no automatic right of entitlement to retain these 

provisions. 

2.11 ‘REFOCUSING’ AWARDS: PRIMARY REGULATION AND THE 

LEGISLATIVE INTENT

The Parliament enacts legislation to regulate the AIRC and the industrial relations 

system.  The Howard government articulated to the Parliament its intention with 

respect to the role of awards under the WR Act.  In the Second Reading Speech to 

Parliament for the Workplace Relations and Other Legislation Amendment 

(WROLA) Bill, the then Workplace Relations Minister Peter Reith noted that ‘the 

Commission, the scope of awards, and arrangements for their adjustment, need to be 

consistent with and reinforce the role of awards as a genuine safety net’ (Reith, 

1996b).  He claimed that ‘consistent with the focus of awards on safety net minimum 

wages and conditions, the Commission’s jurisdiction and thus the capacity of the 

parties to incorporate matters in awards, will be confined to certain allowable matters’ 

(Reith, 1996b).  An explicit intention of the WROLA Bill was for awards to protect 

minimum employment standards for workers as they moved to workplace agreements 

and to limit the jurisdiction of the AIRC in the exercise of its arbitral and award 

making powers.  During the Test Case, the federal government consistently stressed to 

the AIRC that it must act in accordance with the intent of the legislation.  The 

political philosophy underpinning the WR Act came to play an important role in 

framing the federal government’s submission in the Test Case.
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Neither in the speeches to Parliament nor in the WROLA Explanatory Memorandum 

was any mention made for action in respect of non-allowable matters, nor of the 

effects on award employees.  Minister Reith rejected criticism that the legislation 

would strip away employees’ award entitlements.  He stated that the government 

intended nothing of the sort; it aimed to replace ‘the straitjacket of Australia’s 

complex and prescriptive award system … with flexibility at the enterprise level by 

refocusing awards on providing a proper safety net of minimum terms and conditions 

of employment, underpinning agreement-making’(Reith, 1996a).  Thus what critics 

described as ‘award stripping’ was euphemistically recast as ‘award refocusing’. In 

his discussion on ‘refocusing’ awards, Minister Reith referred to a number of 

provisions that would be removed including ‘union noticeboards, floor coverings, tea 

and coffee making facilities, paid trade union training leave, number of lavatories on 

site, access by shop stewards to facsimile machines, filing cabinets, types of shirts and 

shorts and the size of the lunch rooms’ (Reith, 1996a).  

The AIRC had legitimately awarded these types of award conditions, but the Minister 

explicitly trivialised them as excessive and unnecessary.  According to the award 

simplification doctrine, only award provisions conferring rights or obligations that 

impacted on the economic capacity of an individual employee were a legitimate safety 

net.  The WR Act excluded other provisions central to the employment relationship 

that provided collective rights for worker welfare, comfort, or consultation.  In the 

Howard government’s view a safety net did not need to extend beyond the very basic 

entitlements of leave, pay and hours of work.  Throughout the Parliamentary 

discussion, there was no mention of any process or mechanism for dealing with non-

allowable matters, other than that the parties could negotiate further at the workplace.
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The Labor Party vigorously opposed the award simplification legislation in the 

Senate.  Responding to the Howard government policy ‘Better Pay for Better Work’ 

on which the WROLA Bill was based, Senator Forshaw (NSW) took issue with its 

rhetoric, particularly the notions of ‘encouragement’ and the ‘flexibility’ the 

legislation was said to foster:-

This is not encouragement.  You are not saying to the parties, ‘We want 

you to continue a process of modernising’.  You are saying, ‘This is what 

you can have, and you can’t have the rest in an award unless you can fit 

yourself in under the special circumstances provision.  But you may be 

able to have it in an agreement if you can convince the employer to reach 

an agreement with you, notwithstanding that you have had it as a legal 

entitlement for years and years’ (Senate Official Hansard (1996), 5105). 

Senator Forshaw had expressed the prevailing tensions foreshadowed by award 

simplification. The legislation committed unions, employers, employer associations 

and the AIRC to undertake a massive task of redefining the scope and nature of the 

award system to remove many long-standing award entitlements. 

At this time, the Howard government lacked a majority in the Senate and required the 

agreement of the Australian Democrats that held the balance of power to secure 

passage of the Bill.  Following discussions with the Democrats, the government 

agreed to a package of amendments.  Originally, the government sought 18 allowable 

matters as well as matters considered ‘incidental’ and ‘necessary’ to the effective 
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operation of the award. However, the Democrats negotiated the inclusion of 

superannuation, and pay and conditions for outworkers as additional allowable 

matters.  The amendments also added skills based career paths, rest breaks, notice 

periods, variations to working hours, and cultural leave (Pittard, 1997).  These were 

important conditions of employment for many employees.  The Senate passed the 

amended Bill incorporating the agreed changes and returned it to the House of 

Representatives.  In making its way into legislation, the WROLA Bill moved through 

several iterations before its final enactment.  These revisions made the WR Act a 

complex mix of neo-liberal philosophy and political compromise.

The WR Act was introduced through the Workplace Relations and Other Legislation 

Amendment Act 1996 (WROLAA) and came into operation in stages from 1 January 

1997.  It was the axis of the newly elected Howard government’s commitment to 

‘reform’ the labour market.  Drafted in accordance with this new federal 

government’s ideological disposition, the first WROLA Bill attracted considerable 

public debate and media attention.  Part 2 of Schedule 5 of the WROLAA contained a 

number of transitional provisions to guide the variation of awards to comply with the 

20 allowable matters during the ‘interim period’.  The ‘interim period’ was the period 

of 18 months beginning on the day on which s 89A was brought into law.  Therefore 

the parties had until 1 July, 1998 to conduct an award review process.  The 

transitional provisions proved to be an important area of discussion between the 

parties during award simplification proceedings because they guided the AIRC’s 

interpretation of the ‘allowable matters’ under s 89A of the WR Act.  The ambiguity 

of items in the transitional provisions highlighted the many difficulties inherent in a 
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task of such complexity and proportions.
10

 Where the award parties were active in 

award maintenance or were keen to pursue the simplification process, either party 

could seek variations under Item 49 during the interim period.  In all other cases, the 

AIRC conducted the review as directed in accordance with Item 51.

It is an important indicator of the trepidation of the parties to awards that very few 

actively sought variation under Item 49, but rather waited until the AIRC carried out 

its Item 51 reviews.  Minister Reith expressed concern that on expiration of the 18 

month transition period on 1 July 1998, the AIRC had fully simplified only three 

awards out of more than 3000 (Reith, 1998). Six other decisions had been made, a 

number of other awards were close to finalisation, and over 700 were still in the 

process of simplification (Reith, 1998). In submissions before the AIRC and on other 

occasions, the Howard government exhorted the parties to undertake the award 

simplification process expeditiously.  In Minister Reith’s view, there was no

justifiable reason for the unions to have approached award simplification in the way 

they did (Reith, 1998).  The onslaught of the WR Act made it unlikely that unions 

would approach award simplification with great enthusiasm, particularly given the 

huge resources needed to undertake a task that would deliberately undermine their 

longstanding role within the industrial relations system.

Award simplification not only reduced the arbitration system to a ‘safety net’ of 

wages and conditions, it also ostensibly aimed to promote enterprise bargaining.  

However, enterprise bargaining was not contingent on award simplification. Award 

10

 The relevant items of the transitional provisions are set out in Appendix 1.  They prescribe the 

process and criteria the AIRC used in dealing with award simplification variations during and after the 

18 month interim period.  
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simplification clearly had other purposes and consequences beyond the need to scale 

back one AIRC jurisdiction in the interests of another.  Award simplification was 

intended to reregulate the employment relationship by marginalising the AIRC and 

the unions.  The award simplification legislation reaffirmed the federal government’s 

position as regulator at the primary level, where it specifically reclaimed part of the 

AIRC’s regulatory space and power.  The irony is of course, that in asserting its 

authority and power at the primary level of regulation, the Howard government 

reclaimed the dominant role as regulator of the employment relationship despite its 

constitutional limitations to regulate directly, and the neo-liberal ‘small government’ 

maxim of ‘getting rid of the unwanted third party’.  Under the WR Act, the Howard 

government asserted its role as regulator of the AIRC using legislation to regulate the 

regulator at the primary level.  Yet it is not just federal governments that regulate the 

AIRC at this level.  The High Court through its constitutional interpretation has also 

regulated the AIRC.  

2.12 THE HIGH COURT AS REGULATOR

In its capacity as a superior court, the High Court has directly regulated the AIRC 

where High Court decisions have influenced the primary and secondary levels of 

regulation and the occupation of regulatory space in these levels. Established under 

the Conciliation and Arbitration Act 1904, over time, the federal tribunal’s regulatory 

power and space increased with the aid of several High Court decisions.
11

  Kirby and 

Creighton (2004 p. 102) remarked that ‘the story of the law of conciliation and 

11

  See for example the Social Welfare Union Case  R v Coldham;  Ex parte Australian Social Welfare 

Union, (1983) 153 CLR 297
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arbitration in Australia, is, to a large extent, a story of constitutional interpretation’.  

As a member of both these institutions, Justice Michael Kirby reflected on the AIRC’s 

relationship to the High Court:

Over most of last century, the High Court supported the 

innovations of the arbitration body.  It upheld the log of claims 

procedure, expanded the notions of what could constitute an 

industrial dispute and narrowed the exclusive prerogatives of 

employers.  Occasionally, it slapped its rival upstart down, as 

when, in 1956 it declared the Arbitration Court an unconstitutional 

mixture of judicial and non-judicial functions.  This led to the 

divided Commonwealth Industrial Court and the Arbitration 

Commission. These have now emerged as the Federal Court and 

the Australian Industrial Relations Commission (M. Kirby, 2001).

Here Kirby refers to one of the High Court’s most important decisions regarding the 

regulatory capacity of the AIRC.  In 1956, the High Court in the ‘Boilermakers’ case 

(R v Kirby and others;  Ex parte the Boilermakers' Society of Australia, (1956) 94 

CLR 254 HCA), held that it was unconstitutional for the Conciliation and Arbitration 

Court to be vested with both arbitral and judicial powers because the Constitution

required the separation of judicial and legislative powers.  As a result, the 

Conciliation and Arbitration Act 1904 was amended to establish two separate bodies 

– the Commonwealth Conciliation and Arbitration Commission (now the AIRC) to 

exercise the conciliation and arbitration power;  and the Commonwealth Industrial 
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Court (which in 1977 became the Industrial Division of the Federal Court) to exercise 

judicial power (Australian Industrial Relations Commission).  

Kirby and Creighton (2004) claimed that the history of the High Court’s response to 

the very large number of cases challenging the sparse words of the Constitution

relevant to the conciliation and arbitration power, apply to an area of society’s 

activities that has changed more over the century than most others.  One area 

attracting consistent debate and challenge has been the critical issue of what 

constitutes an ‘industrial matter’ under the conciliation and arbitration system.  Since 

the inception of the federal arbitration system in 1904, the AIRC has made 

determinations on ‘industrial matters’.  The CA Act and the IR Act sought to deal 

with the issue of the scope of industrial disputes by characterising matters that could 

properly give rise to an industrial dispute as ‘industrial matters’ (Pittard & Naughton, 

2003).  Section 4(1) of the CA Act defined ‘industrial matters’ in great detail, listing a 

number of issues that were said to be included under this expression.  These were a 

fairly broad set of parameters for that time, but they did not include management 

practices, work organisation issues or matters related to management-staff 

consultation. Although the IR Act continued to limit the AIRC’s capacity to deal with 

industrial disputes to ‘matters pertaining to the relationship between employers and 

employees’, it did not expressly set out the ‘industrial matters’ previously included in 

the CA Act.  

The WR Act did not define ‘industrial matters’ although it gave meaning to an 

‘industrial dispute’ under s 4(1).  This definition confined the AIRC’s award making 

jurisdiction to matters arising from the employment relationship that are known as 
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‘industrial matters’.  The expansive definition of ‘industrial matters’ set out in the CA 

Act (and that did not appear in the WR Act) guided the High Court in its decisions.  

Unless the concept of ‘industrial matters’ was extended by legislation or judicial 

decision, the tribunal had no power to award the subject matter of a claim outside the 

confines of the definition (Sorrell, 1979 p. 116).  Understanding of the issues falling 

within the meaning of an ‘industrial matter’ came about through judicial interpretation 

in early High Court decisions
12

 that had served to limit the scope of the arbitration 

power and to exclude large sections of the workforce from the federal industrial 

relations processes.  Through these and later cases, the High Court sought to draw a 

line between regulation of the employment relationship and management’s right to 

manage.
13

However, the view that industrial matters should be so confined started to come under 

challenge when the High Court made a number of decisions that expanded the 

understanding of ‘industrial matters’.  These included the One Man Bus Case
14

concerning the reduction of numbers in bus crews operating in the Melbourne public 

transport system and the Federated Clerks case
15

 involving union consultation over 

technological change.  In the Social Welfare Union case
16

 the High Court held that 

industrial disputes were not confined to profit-making industries or business and 

related to the terms and conditions of employment.  This notable case opened the way 

12

 See for example Australian Tramways Employees' Association v Prahran Tramway Trust (Union 

Badge Case) (1913) 17 CLR 680; Melbourne and Metropolitan Tramways Board v Horan (1967) 117 

CLR 78; R v Flight Crew Officers' Industrial Tribunal, Ex parte Australian Federation of Air Pilots

(1971) 127 CLR 11

13

 See for example  Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410

14

 See R v Commonwealth Conciliation & Arbitration Commission; Ex parte Melbourne Tramways 

Board   (1962) 108 CLR 166

15

 See Federated Clerks' Union of Australia v Victorian Employers' Federation (1984) 154 CLR 472

16

 See R v Coldham;  Ex parte Australian Social Welfare Union (1983) 153 CLR 297
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for employees in industries such as teaching, nursing and social work to seek federal 

award coverage.  In the state regulated health and welfare sector that had previously 

been denied access to the federal jurisdiction, federal awards came to displace many 

state awards.  Within this general context that broadened the scope of the AIRC’s 

arbitral powers, Cram’s case
17

, occasioned by a claim over the recruitment practices 

of certain employers in the mining industry in NSW, assumed significance because 

the High Court repudiated ‘finally and completely the managerial prerogatives 

doctrine’ (W. Creighton, Ford, & Mitchell, 1993 p. 493).  Here, the High Court 

recognised the right of unions to be consulted over issues such as the determination or 

change to manning levels in the operation of an enterprise.    The High Court held that 

“many management decisions, once viewed as the sole prerogative of management, 

are now seen as directly affecting the relationship of employer and employee and 

constituting an ’industrial matter’”(Re Cram and Others:  Ex Parte Newcastle 

Wallsend Coal Co Pty Ltd (1987) 72 ALR 173).  Moreover, the High Court 

reaffirmed the scope of the AIRC’s jurisdiction in the Ranger Uranium Case
18

 when it 

decided that an order for reinstatement involved the exercise of arbitral rather than 

judicial power. 

Through these and other decisions, the High Court enabled the AIRC to adopt a broad 

reading of ‘industrial matters’ that resulted in an eclectic range of award provisions.  

Awards came to include a range of provisions such as occupational health and safety, 

and change management, where these were considered to be ‘industrial matters’ 

within the scope of the Act.  Such scope gave unions the ability to protect the physical 

17

 See Re Cram and Others:  Ex Parte Newcastle Wallsend Coal Co Pty Ltd  (1987) 72 ALR 173

18

 See Re Ranger Uranium Mines Pty Ltd;  Ex parte Federated Miscellaneous Workers' Union of 

Australia, (1987) 163 CLR 656
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welfare of their members, participate in workplace decision-making and safeguard job 

security through the award system.

The doctrine of ‘allowable matters’ challenged this important attribute of awards and 

the arbitration system.  According to Macdermott (1997), specifying ‘allowable’ 

award matters through legislation is contrary to the incremental development through 

case law of what constitutes an industrial matter in a constitutional sense.  Award 

provisions were built up over time in an historical context and for specific purposes.  

Therefore the concept of allowable matters has made a significant body of case law 

dealing with ‘industrial matters’ redundant, and created instead a body of case law on 

‘allowable matters’.  Here, the federal government as regulator has also reclaimed the 

High Court’s regulatory space at the primary level.  To truncate awards in line with a 

set of designated allowable matters was not a review process as was the case under 

award modernisation.  Award simplification was an initiative that ran counter to both 

the arbitration system and the canon of case law upon which decisions in other areas 

remained in place. Within the space of just over 12 years, the High Court’s decisions 

to widen the scope of matters that could properly constitute an industrial dispute were 

severely restricted through legislative constraints brought about by a federal 

government through the Parliament.  The WR Act served to reverse the trend set by 

an expansionist High Court, the AIRC and the legislature.  The High Court was also 

instrumental in upholding the constitutional validity of the award simplification 

legislation.
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2.13 CHALLENGING THE REGULATOR: THE  HIGH COURT DECIDES 

The award simplification legislation was particularly confronting to unions and the 

principles upon which they have participated in Australia’s industrial relations 

system.  One of the strongest unions, the Construction, Forestry, Mining and Energy 

Union (CFMEU) mounted a challenge to the constitutional validity of s 89A of the 

WR Act in the High Court.   At stake here were important aspects of labour and 

constitutional law.  The CFMEU brought its case before the High Court following 

simplification of the Coal Mining Industry (Production and Engineering) 

Consolidated Award 1997.  The issue before the High Court was whether decisions 

and orders of the AIRC deleting various provisions of this award were beyond the 

jurisdiction of the High Court.  The CFMEU challenged the decisions of the AIRC on 

the basis that s 3 of the WR Act, insofar as it purported to provide for simplification 

of awards, was not a valid law under s 51(xxxv) of the Constitution.  

The CFMEU accepted that if the legislation applied only to future awards or deprived 

all existing awards of any effect it would be a valid law.  However, it maintained that 

the Parliament could not leave existing awards with effect in relation to some of their 

provisions and at the same time deprive other provisions of effect and require they be 

removed.  Legislation of that kind involved the direct legislative imposition of a new 

and different settlement of the dispute that led to the original award, and that was 

beyond the power conferred on the AIRC by s 51(xxxv).   In elaborating its argument, 

the CFMEU contended that the legislation interfered with the settlement  effected by 

the AIRC and altered what might well have been a balance struck, involving an 

element of give and take in relation to various matters covered by the award.  As the 
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outcome of an industrial dispute, the award was altered from one arbitrated by the 

AIRC to one determined or partly determined by the Parliament.   While it was within 

the power of the Parliament to negate the whole settlement of the dispute by depriving 

the award of any effect, it could not alter the settlement by continuing to give effect to 

only part of it (Pacific Coal Pty Ltd;  Ex parte Construction, Forestry, Mining and 

Energy Union, (2000) 203 CLR 346).  

The High Court rejected the CFMEU challenge, but its 4/3 decision is indicative of 

the highly contentious nature of the legislation.  The majority held that the effect of 

the provisions for award simplification found in s 3 of the WR Act was to confine the 

legal effect of awards to 20 allowable matters, given by statute.  The provisions of s 3, 

insofar as it dealt with the legal effect given to awards, was therefore a law with  

respect to conciliation and arbitration.  In its deliberation, the High Court referred to 

section 51 (xxxv) of the Constitution  that grants power to the Parliament to legislate 

with respect to ‘conciliation and arbitration for the prevention and settlement of 

industrial disputes extending beyond the limits of any one State’ (Constitution of the 

Commonwealth of Australia, 1901).  Although Parliament may legislate with respect 

to the processes by which conditions of employment are determined, the seven judges 

recognised that section 51 (xxxv) does not allow Parliament to directly legislate 

employment conditions (Catanzariti & Shariff, 2001).  Counsel for the CFMEU 

argued that by depriving effect of some provisions while upholding others, the 

Parliament was in effect legislating directly with regard to the outcome of conciliation 

and arbitration as well as interfering with the settlements the AIRC had already 

effected (Catanzariti & Shariff, 2001 p. 162).
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The four majority judges held that Parliament may change validly enacted rights, 

duties, powers and privileges –  section 3 of the WR Act was only taking away part of 

what had been validly given (Catanzariti & Shariff, 2001 p. 163).  Chief Justice, 

Murray Gleeson who led the majority judges, stated that the High Court was not 

concerned with a question of the power of the AIRC to vary an award, rather they 

were concerned with a power of the Parliament to alter the legal effect given to 

awards (Pacific Coal Pty Ltd;  Ex parte Construction, Forestry, Mining and Energy 

Union, (2000) 203 CLR 346).  In effect, the High Court’s decision upheld the legal 

right of a federal government to disallow select award provisions as a legitimate 

function of regulating the arbitration system.  The decision found that the federal 

government was not directly regulating wages and conditions, rather it was removing 

regulation that would otherwise apply.  The High Court did not consider disturbing 

the ‘balance’ of the original dispute settlement as constitutionally relevant.  In other 

words the decision found that the federal government was regulating the regulator of 

the arbitration system at the primary level, not the employment relationship directly.  

The changes to awards were a consequential outcome of the AIRC’s response to the 

legislation, but not directly at the hand of the federal government.

In a victory for the Howard government, the then Workplace Relations Minister, Peter 

Reith claimed that the High Court’s decision vindicated the government’s position 

(Reith, 2000).  Justice Kirby, one of the three minority judges dissented strongly.  In 

his view, the decision broke almost a century of previously unbroken constitutional 

authority.  His comments read in part:  
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It allows the Parliament to change the internal balances and 

compromises within an award, which, in this instance, has the effect 

of benefiting one side in the industrial relationship.  Were Parliament 

allowed to do so, such a change could as easily have the effect of 

benefiting the other side.  The altered award is no longer the 

outcome of the constitutionally permissible process.  It is now 

simply the product of federal legislation.  The size or justice of the 

change is not the proper concern of this court.  But the novel 

enhancement of the legislative power of the Parliament is.  This 

decision involves a radical enlargement of the federal legislative 

power under s51 (xxxv) of the Constitution.  The enlargement will 

not go unnoticed (Pacific Coal Pty Ltd;  Ex parte Construction, 

Forestry, Mining and Energy Union, (2000) 203 CLR 346).  

Justice Kirby’s comments draw attention to the Howard government’s exercise of its 

legislative power to regulate the AIRC.  The High Court decision validated the federal 

government’s power to withdraw the AIRC’s regulatory space at the primary level, 

and force the AIRC to withdraw unions’ space in the secondary level.  Not only did 

Justice Kirby argue that in his view Parliament had intervened illegally in the 

constitutionally mandated process of arbitration, he also pointed out the benefits such 

legislative intervention made possible to one side.  Award provisions represented the 

legally binding outcome of industrial disputes, and as such were not the same as 

conditions of employment arrived at through bargaining.  As Justice Kirby stated, the 

size and justice of the legislative change were not the substance of the matter before 

the High Court.  The High Court decision confirmed the capacity of the federal 
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government to regulate at the primary level.  A parallel lies in the Test Case that 

demonstrates the capacity of the AIRC to regulate at the secondary level.

By Justice Kirby’s reasoning, the fairness of the High Court decision insofar as it 

affected the award parties and the AIRC was incidental.  Indeed, of major importance 

to the Howard government, and indeed central to the award simplification legislation 

was not fairness but the effect of the High Court decision on the AIRC’s capacity to 

regulate the employment relationship and the union’s ability to participate in the 

process.  The decision did not ratify an upfront Howard government ‘attack’ on 

unions.  Rather, the outcome for unions was much more subtle and invasive.  By 

upholding the legislation’s ability to predetermine the provisions the AIRC could 

include in an award, the High Court decision decreased the ability of unions to 

advance or protect employment conditions through a national award system. Further, 

it provided reason to strengthen public perception of the decreasing value of being in 

a union.  Award simplification therefore did not challenge the power of unions to act 

for their members. Rather it curtailed the regulatory arenas in which unions could 

participate, and hence their capacity to represent their members.  The AIRC’s 

implementation of the award simplification legislation withdrew unions’ regulatory 

space from arenas in the secondary level by removing award provisions related to 

union or collective rights.  

In making its determination on the constitutional validity of s 89A, the High Court 

was not concerned with the fairness or justice of the outcome.  Clearly, on the road to 

reregulation, the very principles on which the Constitution itself enabled legislation to 

establish the AIRC were not simply of little relevance, they were the core features the 
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Howard government wanted to remove from the industrial relations system.  The Test 

Case demonstrates how the AIRC responded to these fundamental changes to its 

purpose and function.

2.14 CONCLUSION

In this chapter I have considered the primary level of Australian industrial relations to 

identify how the federal government and the High Court regulate the AIRC.  Within 

this context, I have considered key parties such as the ACTU and the BCA that have 

played leading roles in influencing federal governments as the primary regulator.  The 

award simplification legislation differed dramatically from earlier legislation to 

change the industrial relations system.  The federal government deliberately exercised 

its power to regulate the AIRC as regulator of the secondary level.  In turn, the AIRC 

was required to reregulate the secondary level by reducing the size and scope of 

existing awards.  This presented an unprecedented situation for the AIRC as regulator 

because its actions to reregulate the parties to awards ultimately determined the scope 

of its own essential powers.  

The Howard government recognised that to assert its role as primary regulator it had 

to use a carefully designed means to overcome both political and legal constraints.  It 

had seen the political limits on federal governments as primary regulator through the 

actions of the two previous federal governments, those of Hawke and Keating, that 

had also introduced enterprise bargaining through legislation. These interventions 

were exceptional for their time.  Hawke and Keating’s legislation challenged the 
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AIRC’s traditional dispute settling role, but they did not force the AIRC to change its 

regulatory principles and to reduce its own jurisdiction.  

In 1996, with the election of the Howard government, history and institutions 

mattered, but for different reasons.   The AIRC’s constitutional status ensured its 

independence in fulfilling the regulatory role for which it was created.  It had to 

answer to the High Court, as another guarantee of its impartiality and legal integrity. 

This independent status helped to institutionalise and engender the understanding that 

the AIRC was a regulatory body legally beholden to the Constitution and the High 

Court, not to another regulatory body that could change the AIRC at its political will. 

The design of s 89A indicates that the Howard government was acutely aware of the 

constitutional limits to directly regulate wages and conditions of employment.  The 

government could only achieve its aims to bring down the AIRC and unions 

indirectly.  Thus, the Howard government sought to reregulate both the regulatory

process and the secondary regulator to achieve this outcome.  In similar mirroring of 

irony, the response of the Howard government to the constraints on its own regulatory 

capacity was to put constraints upon the AIRC’s capacity.

Mitchell and Rimmer (1990) noted that in a juridified system such as Australia’s it 

might have been expected that ‘deregulation’ would proceed through statutory 

change.  At the time of their observations, there seemed little prospect of this 

occurring despite the hostility of many politicians and business organisations to the 

arbitral model.  However, within six years of their observations, Australians had 

elected a federal Coalition government with fundamentally different political 

orientation.  The incoming Howard government acted quickly to enact new industrial 
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relations legislation.  The WR Act was not just a new law.  It introduced a new 

paradigm for industrial relations regulation through a number of measures to 

dismantle the apparatus of collective labour law.  In many ways the award 

simplification provisions were integral to this change.  To reduce the AIRC’s 

jurisdiction and thus the scope of its regulatory capacity, the legislation prescribed the 

extent to which the AIRC could exercise its arbitral powers, thereby clearly 

reinforcing the federal government as the primary regulator of industrial relations.  

In this manner, the federal government also entered the regulatory space of the High 

Court within the primary level.  During the AIRC’s history, the High Court had been 

called on to make a number of decisions in relation to the meaning of ‘industrial 

dispute’.  These cases mapped out the industrial terrain in which award provisions 

could function.  Through its decisions on the definition of industrial matters, the High 

Court, by consequence, regulated the AIRC and the scope of the employment 

relationship.  The award simplification legislation therefore countered decisions of the 

High Court that had previously widened the powers of the AIRC to conciliate and 

arbitrate on industrial matters, making case law in this area redundant.  Faced with the 

situation of having to implement legislation specifically enacted to reduce its 

regulatory capacity, the AIRC was forced to respond to a political assault on its 

independence and public interest function.  Over 90 years of arbitral experience as the 

secondary regulator guided the AIRC’s response in the Test Case.  In Chapter 3, I turn 

to the secondary level of regulation to consider how the AIRC regulated at this level.
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CHAPTER 3

‘AND ALL IN THE INTERESTS OF THE PUBLIC’:

THE AIRC AS SECONDARY REGULATOR

3.1 INTRODUCTION

The AIRC was established to prevent and settle interstate industrial disputes, 

recognising that to resolve tensions between employers and employees, it would 

conciliate and arbitrate ‘all in the interests of the public’ (Higgins, 1915).  The WR 

Act significantly changed the role of the AIRC as the federal industrial relations 

regulatory institution.  After more than 90 years exercising its dispute settling powers 

to make industrial awards, the WR Act required the AIRC to limit the range of 

matters in existing awards to the 20 matters prescribed under s 89A.  This represented 

not only a major shift in the role and functions of the AIRC, but also the principles 

upon which the arbitration system was founded.  Section 89A of the WR Act aimed to 

reregulate the AIRC as regulator of the industrial relations system and constrain the 

practice of arbitration.  The previous chapter examined the primary level of regulation 

through a broad analysis of political influences that moved successive federal 

governments away from a centralised system of institutional regulation.  At the 

primary level the Howard government, through the legislation, exercised its power to 
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reregulate the AIRC.  This action, ran counter to High Court’s decisions to extend the 

jurisdiction of the AIRC and its arbitral powers.

In this chapter, I take a similar approach to that in Chapter 2.  Here I consider the 

secondary level of regulation, where the AIRC has exercised its conciliation and 

arbitration powers. This chapter presents a theoretical and technical exploration of the 

AIRC’s arbitral functions, recognising that the system and practice of arbitration were 

established on a judicial model reflecting varying degrees of legalism.  I consider 

several typologies that categorise the practice of conciliation and arbitration in order 

to understand how the AIRC regulated the employment relationship at the secondary 

level.  

Through its wage fixing function, the AIRC established and adjusted minimum rates 

of pay and associated wage benefits in NWCs and later in Safety Net Reviews (SNR).  

The AIRC has also advanced conditions of employment through major test cases such 

as family leave, parental leave for casual workers, and working hours.  The 

procedures to instigate these cases have been developed over time and generally arise 

from an application by unions to vary several awards.  This chapter considers the 

system of conciliation and arbitration as the AIRC’s mechanism for regulating the 

secondary level.  It also considers the major actors, other influential parties, and how 

the AIRC has exercised its arbitral powers. . 

Arbitration might be viewed as a type of regulation that Baldwin and Cave (1999)

described as ‘command and control’, where the regulating body exercises influence 

by imposing standards backed by sanctions.  The rhetoric underpinning the WR Act 
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sought to shift from this form of regulation to ‘self regulation’, a type of regulation 

where the parties themselves directly establish the rules of the employment 

relationship in a ‘decentred’ environment.  Until the Howard government introduced 

the award simplification legislation at the primary level specifically to diminish the 

AIRC’s jurisdiction and regulatory power at the secondary level, the AIRC had 

shaped the scope of its jurisdiction through the use of its arbitration powers to create a 

comprehensive award system.  The democratic basis of the conciliation and 

arbitration system recognised that the centrality of the public interest in dispute 

settling protected the interests of all parties in the process.  The AIRC, established as 

an independent tribunal to protect the public interest, sought to balance the interests of 

employers and the collective rights of employees through their unions.  

3.2 ARBITRATION AS A REGULATORY STRATEGY

Conciliation and arbitration, as the AIRC’s primary regulatory dispute settling 

mechanisms were distinctive to the Australian system of industrial relations.  Gardner 

and Ronfeldt (1996) identified the main features and relationships of the arbitral 

model as the tribunals, the trade unions, the process of compulsion, and the values 

upholding state intervention and the public interest that underpinned this model.  

Whatever its strengths and weaknesses, an initial intent behind the formation of the 

arbitration system was to accord both employers and unions the right to engage in the 

dispute settling process through a legally mandated, independent institution.   

Although some of these features were seen to be ‘unusual’, Gardner and Ronfeldt 

(1996) claimed that the WR Act repudiated the institutional design of the arbitral 

model that had dominated Australian industrial relations regulation.  In general, 
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regulatory institutions use a range of techniques and strategies to carry out their 

assigned functions.  Regulatory strategies are built on the use of basic capacities or 

resources that governments possess which can be used to influence industrial, 

economic or social activity (Baldwin & Cave, 1999).  The AIRC was established at a 

time when industrial disputes caused widespread economic and social disruption.  

Conciliation and arbitration were the specific forms of constitutional regulation then 

seen to be appropriate for settling industrial disputes.  Because the Constitution gave 

primacy to these regulatory techniques, a comprehensive machinery for regulating 

industrial relations was built on the legal authority and the command of law.    

The AIRC exercised its influence and regulatory power through its arbitral function to 

make awards.  Breaches of these standards could result in legally imposed sanctions.  

Awards were, in effect, the rules that governed the behaviour of the parties in the 

employment relationship.  Arbitration had many inherent legal features.  However, 

former AIRC President Richard Kirby (1970) believed that many misconceptions 

gave rise to an authoritarian view of the concept of industrial law and order.  

According to Kirby (1970), the greatest excesses deriving from this point of view 

were committed when the federal Act was seen as some form of criminal code.  The 

need for sanctions was therefore a disciplinary feature of arbitration, but the strength 

of the system lay in its capacity to nurture co-operation between the parties given the 

ongoing nature of the employment relationship.   

The AIRC’s regulatory function was historically and politically tied to the public 

interest through the legislation that the AIRC interpreted and enforced.  The labour 

market failure that inspired government intervention to establish the Conciliation and 
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Arbitration Court in 1904 was followed by what the Howard government saw as the 

regulatory failure of the AIRC itself.  Ayres and Braithwaite (1992), argued that 

regulatory failure flows from the traditional command and control mode of 

governance.  It produces unintended adverse consequences because inflexible, 

centralised, rule-obsessed government agencies try to intervene in market relations 

(Ayres & Braithwaite, 1992).   While some may see inflexibility and rule-obsession as 

a regulatory failure, others see as stability and consistency.   Isaac and Macintyre 

(2004) for example argued that in Australia, the AIRC was established to use 

conciliation and arbitration to settle industrial disputes, on the understanding that 

when conciliation failed, arbitration was compulsory and the awards it produced were 

legally binding.  Compulsory arbitration controlled acceptance of the outcome of a 

dispute.  It was this very feature that served to reinforce the AIRC’s ability to regulate 

effectively the activities of employers and unions.

Conciliation and arbitration as a form of regulation has been criticised on several 

grounds.  Capture theorists
19

 claim that one of the regulated parties is likely to 

‘capture’ the regulator because over time the relationship between the regulator and 

one or more of the parties becomes too close for the regulator to remain impartial.  

Therefore the regulator requires some assistance from the regulated parties in order to 

make this style work (Baldwin & Cave, 1999).  Other criticisms concern the nature of 

the AIRC as an external ‘third party’ and the legally binding nature of its decisions.  

The compulsory nature of arbitration has to some extent ensured that even when the 

parties did not like a decision, they abided by it.  Under the arbitration system, the 

AIRC’s major function was to seek to resolve industrial disputes first through 

19

 This theory has been explored in Item 1.5 ‘Conceptual Approaches to Regulation’ of Chapter 1.
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conciliation.  Arbitration was to be only a last resort where all attempts at conciliation 

had failed.  However, Niland (1978) suggested that usually one of the parties to the 

dispute did not approach the conciliation phase with true commitment, hoping to gain 

a more favourable decision from the arbitrator than suffer defeat by its own hand in 

conciliation.   The AIRC’s role as the ‘third party’ in the dispute resolution process 

has therefore been criticised on two counts.  Mulvey (1986) identified these as  

acquitting the parties of responsibility for resolving their own disputes, and  creating 

conditions under which the parties were less willing to make settlements endure, than 

if the parties freely arrived at settlement themselves.  

The apparent difficulties associated with a centralised conciliation and arbitration 

system of regulation have led to the development of a range of less restrictive 

strategies.  Baldwin (1997) identified a number of alternatives including ‘enforced 

self-regulation’ where the government requires the firm to write its own rules and a 

regulatory agency is given the power to approve these or demand amendment.  The 

firm has enforcement responsibility overseen by the regulator.  Baldwin (1997 p. 67)

identified the advantages of self regulation regimes in their potential for rapid 

adjustment of rules and innovation, lower cost to government and a closer fit between 

regulation and the firm’s realities.  The WR Act operationalised a fundamental change 

in Australia’s regulatory regime from command and control regulation towards a self 

regulation model.  

The award simplification legislation began the dismantling of conciliation and 

arbitration as form of employment regulation while simultaneously promoting self 

regulation by ‘the firm’ through enterprise bargaining.  The inherent tensions between 
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these two forms of regulation were played out through the AIRC itself.  The 

conciliation and arbitration model of regulation had invested a great degree of judicial 

and interpretive capacity in the AIRC through its arbitral powers to make awards.  

Legislation devolving the AIRC’s power to determine pay and conditions of 

employment to the enterprise level also withdrew the AIRC’s discretionary powers.  

Ultimately, the shift into a self-regulation model reduced the regulatory role and 

status of the AIRC to that of an agency for approving certified agreements.  This shift 

in practice and regulatory capacity involved a considerable loss of power and status 

for the AIRC. 

A further concern with conciliation and arbitration as a regulatory strategy is the 

legalism and proliferation of rules such a system produced. Thirty years ago, Isaac 

(1976) noted that the AIRC was subject to criticism for the formal nature of 

proceedings and its inherent legalism.  Cupper (1980) claimed that despite the 

presence of the constitutional and legislative requirements and the domination of 

legally trained personnel in the AIRC’s senior ranks, legalism was a declining feature 

of the AIRC’s operation. It is the AIRC’s features as a quasi-legal institution 

however, that secured the system’s viability. The strength of this model lies in the 

capacity of law to impose fixed standards and to prohibit activity not conforming to 

those standards (Howe, 2006).  Its fundamental tenets are in the public interest 

because the law applies consistently to everyone and for the benefit of everyone.  

As noted earlier, the conciliation and arbitration system was established to settle 

industrial disputes at a time when hostility marked labour relations, and industrial 

peace was the prime objective of the new federation.  Dispute resolution through 
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award making became the prominent function of the (then) Court and the basis of the 

nation’s industrial relations system.  It was envisaged when the Court was first 

established, that collective bargaining would be the main form of dispute resolution 

between employers and employees and the determination of terms and conditions of 

employment (Fox et al., 1995).  The Court would conciliate only where difficulties 

occurred and if that failed, impose an arbitrated settlement on the parties.  

Collective bargaining has been variously defined depending on the context and 

application.  According to Clegg’s (1976) broad definition, collective bargaining 

refers to collective action by employees who are normally in trade unions regarding 

the terms of their employment.  The process is called bargaining because each side is 

able to apply pressure on the other (Clegg, 1976).  More narrowly, Flanders (1970)

viewed collective bargaining as a process of joint regulation involving the negotiation 

of an agreed set of rules governing the employment relationship.  In areas of industrial 

strength, unions could bargain directly with an employer at the enterprise for wages 

above the prescribed award rates.  This practice developed independent workplace 

power for unions, unrestrained by legislation, but restricted by the co-operation of the 

employer.  

Although this type of arrangement benefited employees in powerful union worksites, 

employers and unions co-operated to hold back the development of workplace 

bargaining as it undermined the arbitration system (Clegg, 1976). The parties clearly 

held a strong commitment to the centralised system, although the additional wage 

benefits that collective bargaining could derive, were an early indicator of the 

possibilities offered for bargaining at the workplace.  The legislative provisions of the 
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WR Act enabling collective and individual bargaining displaced the dispute resolution 

process as the means of setting pay and conditions of employment.  In this way, the 

WR Act gave prominence to self regulation at the workplace that reduced the AIRC’s 

capacity to regulate the employment relationship.  

The arbitration system relied heavily on making rules, but it held few sanctions 

available to its members to enforce compliance.  The AIRC could enforce its orders 

and determinations through a range of activities including orders to return to work and 

orders to observe terms and conditions of awards.  These restricted punitive measures 

indicate that the AIRC’s strength in settling disputes came from other sources.  Isaac 

(1994 p. 86) characterised the AIRC as the fourth player in a ‘process of quadripartite 

consultation and co-operation’.  Munro (2006) described the quadripartite aspect of 

the AIRC’s deliberative process as the tribunal’s great strength.  It underscored the 

tribunal’s ability to achieve regular adjustment of outcomes, its sensitivity to public 

interest, its responsiveness to political considerations argued publicly, and enabled a 

relatively high standard of academic analysis, all through an ostensibly adversarial 

process (Munro 2006).  

Gardner and Palmer (1992) also challenged the typecasting of the arbitration process 

as a battlefield.  They argued that even though the relationships between the AIRC 

and the parties were ritualised and adversarial, the whole process involved a 

considerable amount of compromise and negotiation (Gardner & Palmer, 1992).  The 

AIRC exercised its authority to meet the demands of the parties through an approach 

based on finding the most workable, not necessarily the most popular, solution to the 

matter at hand.  Conciliation and arbitration was therefore a unique form of regulation 
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where the AIRC’s status and explicit public interest obligation tempered the need for 

sanctions to enforce compliance.  

Within the conciliation and arbitration framework of industrial relations awards were 

the principle regulatory instrument.  They represented the outcome of the dispute 

settling process.  In exercising its powers to settle disputes, the AIRC made awards, 

orders, and certified agreements that were binding on all parties (Mitchell & Rimmer, 

1990).  As the central regulatory instrument of the employment relationship for most 

of last century, awards set out the legal rights and obligations of employers and 

employees. However, the process by which awards were made and their wider social 

dimensions extended their importance well beyond being simply a statement of 

employee entitlements and employer obligations.  Award matters commonly included 

the unions and employers bound by the award, wages, allowances and loadings, hours 

of work, leave and termination provisions. Awards were not created in a vacuum.  

Mitchell and Rimmer (1990 p. 13) stated that awards were naturally constructed upon 

the existing technological processes of production, patterns of work organisation, craft 

rules and to a lesser extent trade union rules.  Awards were therefore made within a 

specific context to serve a regulatory, economic and broad social function through the 

AIRC’s public interest charter.  

3.3 THE PUBLIC INTEREST: ESTABLISHING THE AIRC

A number of rationales upon which the AIRC was established and operated coalesced 

to form a concept of the public interest. Ludeke (1992) asserted that the concept has 

always been the fundamental principle in the charter of the federal tribunal and its 
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operation.  The public interest is central to the AIRC’s purpose and functions, and is a 

recurring theme in its history and operation.   The public interest obligation required 

the AIRC to have regard for the consequences of its decisions on the well being of the 

public at large.  The concept of the public interest connotes transparency, democracy 

and the ‘collective’. A notable feature of the AIRC’s contribution to Australian 

society is that it moderated the outcomes of the industrial relations process by 

reference to the public interest.  The AIRC’s duty to serve the public interest ensured 

the needs of the community at large took priority over those of the disputing parties.  

It is useful to distinguish between the understandings of the public interest that 

underlay opposition to and support for this principle in regulating industrial relations. 

These views derive respectively from economic theory and political philosophy.  

From an economic perspective, a public interest theory can explain why certain 

markets are subject to regulation and others are not.  A philosophy that serving the 

public interest reached beyond operations of ‘the market’ to a regard for the welfare 

of society as a whole, informed the principles driving the arbitration system and the 

AIRC.  To minimise the adverse social and economic effects that could result from 

the uneven strength of the parties in an environment of collective bargaining, 

arbitration sought to provide a level of community assurance in the fairness of 

outcomes.  

Despite its status as a fundamental principle of the AIRC’s operations, the federal 

legislation did not specifically codify the AIRC’s public interest obligation until the 

IR Act came into place in 1988.  The Howard government omitted the public interest 

from the objects of the WR Act, but its obligations were set out under s 90 and 
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referred to in other sections including ss 111, 45, 107 and 108.  Section 90 of the WR 

Act provided that the AIRC must take into account the public interest having regard to 

the objects of the Act and the state of the national economy.  The Howard 

government’s omission of the public interest from the objects of the WR Act was 

consistent with the general scheme of the legislature ensuring that employers and 

employees would bargain at the workplace.   Creighton (2000) claimed that on that 

logic, if the parties wished to act in a manner contrary to the public interest, they were 

free to do so, so long as it did not contravene any other relevant law.  

Clearly the WR Act contemplated that if parties could enter into enterprise or 

individual agreements some parties could act inconsistently with the AIRC’s notion of 

the public interest principle. By promoting workplace bargaining, the AIRC’s 

capacity to moderate the setting of wages and conditions of employment with regard 

for the public interest diminished considerably.  Isaac (1989) described promotion of 

the public interest as the key objective of the AIRC.  Promotion and protection of the 

public interest has been at the forefront of the AIRC’s decisions in awards, national 

wage and test cases.  Creighton and Stewart (2000) reminded us that there is a deep 

(and perhaps unconscious) community attachment to awards and their crucial role in 

the federal industrial relations system. 

The AIRC’s application of the public interest principle affirmed it was accountable to 

a body greater than those who appeared before it.  Kleinsorge (1964) argued that the 

concept is indefinite rather than imprecise.  It gave the AIRC discretionary power in 

its decision making.  Discretions are not subject to definition, rather they have a 

meaning only in use (Kleinsorge, 1964). Through its history, the AIRC exercised its 
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discretion in applying other tests with similarly indistinct meaning such as 

‘reasonableness’ or ‘hardship’.  The AIRC had no reason to define the public interest 

because the AIRC had taken this element of its decision making as circumstances 

required.  Francis (1993) suggested the public interest may be understood from a 

utilitarian perspective – the greatest good overall.  This perspective assumes that the 

state, acting in the public interest, established a legal framework to meet specific 

regulatory objectives (Francis, 1993).  On this basis, the state translates public 

preferences into a regulatory regime.  This approach is based on the democratic 

tradition that elected legislatures will act to regulate abuses of the market place.  

Although the AIRC did not emphatically define this seemingly elusive concept, the 

conciliation and arbitration system operated for almost 100 years according to an 

understanding of its public interest terms of reference.  Since 1904, interpretation of 

the ‘public interest’ has rested squarely on the AIRC’s shoulders (Isaac & McCallum, 

1992 p. 404).

Decisions of the AIRC, including the Test Case Decision, have often been publicly 

criticised.  Public criticisms indicate the depth of feeling attached to the decisions of 

the AIRC.  Conciliation and arbitration were recognised as the mechanisms by which 

employers, workers and their collective organisations could resolve industrial conflict 

in the interests of the public, through a regulatory process built on egalitarian values.  

These values recognised that conflict is inevitable in the employment relationship and 

that industrial peace must be maintained for the benefit of the parties and for the 

public in general.  Conciliation and arbitration aimed primarily to provide the 

machinery for settling industrial disputes.  According to Isaac (1978), under the 

arbitration system, power was not shared between management and employees or 
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their organizations but rather it was assumed by the arbitrator who, on the 

submissions of the parties, decided on the terms on which work was to be done.  The 

practice of arbitration therefore rested heavily on the status and power of the AIRC as 

it carried out its regulatory functions at the secondary level.

3.4 INFLUENCING THE  SECONDARY REGULATOR

The WR Act significantly shifted capacity to occupy regulatory space within the 

regulatory arenas at the secondary level.  In the secondary arenas, the AIRC exercised 

its arbitral powers to distribute regulatory space to unions and employers.  Here, the 

AIRC could grant leave to intervene in proceedings to other parties such as employer 

associations, federal and state governments, and other interest groups.
20

  The ACTU, 

as was the case in the primary level, also took an active role in the secondary level 

predominantly through NWCs, SNRs and test cases.  Similarly, the BCA, speaking on 

behalf of ‘big business’, had loudly advocated major change to the industrial relations 

system, particularly the tribunals, and had actively lobbied at the primary level.  

However, the BCA does not have a direct operational role in industrial relations 

(Sheldon & Thornthwaite, 1999b).  It represents the collective interests of big 

business but does not act on behalf of individual firms (Sheldon & Thornthwaite, 

1999b).  Where the BCA was influential in lobbying the Howard government during 

the development of the WR Bill and eventually the WR Act, the BCA did not directly 

enter the secondary level.  In the Test Case, ACCI in consultation with the BCA took 

an operational role at the secondary level.

20

 Section 44(1) of the WR Act gave the Minister, on behalf of the Commonwealth, the right to 

intervene in Full Bench proceedings in the public interest.
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Here, ACCI through its direct representative function instigated the legislative process 

on behalf of its members.  ACCI is the peak body of employer associations in 

Australia representing over 350,000 businesses in all States and Territories, all sectors 

of the economy, and all sizes of business (ACCI) .  Formed in 1992 from the merging 

of the Australian Confederation of Industry (formed in 1977) and the Australian 

Chamber of Commerce (formed in 1972), ACCI promotes domestic and overseas 

trade and serves as an advisory body to the federal government. ACCI represents 

Australian business in relation to regulating the labour market and relations between 

employers and employees (ACCI).  Like the BCA, ACCI has been a major public 

promoter of industrial relations ‘reform’ for some time.  During the 1980s and 1990s, 

ACCI was a key driver of many changes through consultation with governments and 

submissions to the AIRC and the Senate.  Although ACCI took a prominent role in 

initiating the award simplification process, other employer associations such as the 

Metal Trades Industry Association (MTIA) also actively supported the introduction of 

the WR Act. 

3.5 CONCILIATION AND ARBITRATION IN PRACTICE

The Constitution forced the federal government to delegate conciliation and 

arbitration to the AIRC as an independent regulator whose members are appointed to 

tenured positions.  Dabscheck (1992) noted that these factors have ensured that the 

work of the AIRC has been the subject of considerable public interest and scrutiny.  

Because of its origins as a court run by judges, arbitration proceedings gave the 

appearance of a law suit.  Gardner and Palmer (1992 p. 176) identified several 
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features that arbitral tribunals share with courts including the independence and status 

of its Commissioners, the adversarial process, and the reliance on precedent and 

associated legalism.  Yet there are significant differences.  Portus (1970 p. 95)

claimed these could be traced to three inter-related concepts - the importance of 

conciliation, the legislative nature of awards, and the continuing relationship between 

the parties.  The machinery and practice of conciliation and arbitration put more 

emphasis on reaching agreement than the organised legal system.  This was an 

important aspect of the system because the parties to a dispute continued in the 

employment relationship after the case.  Over time, the AIRC acted as a facilitator of 

industrial principles rather than as an innovator (Isaac, 1989). 

The appointment of the AIRC’s personnel is also subject to scrutiny. The Governor-

General appoints members of the AIRC upon the recommendation of the federal 

government.  Section 8 of the WR Act provided for a President, two Vice Presidents 

and an unspecified number of Senior Deputy Presidents, Deputy Presidents and 

Commissioners.  Members of the AIRC include primary appointees and dual 

appointees whose primary appointment is to a state industrial tribunal (Australian 

Industrial Relations Commission).  The President oversees the work of the AIRC 

through an industry panel system.  Each panel is responsible for a number of 

industries and is headed by a presidential member, and has at least one Commissioner 

who is responsible for work in a set number of industries.  An organisations panel is 

responsible for the work associated with employee and employer associations 

registered under the WR Act (Australian Industrial Relations Commission).
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Through the panel system, individual members of the AIRC have jurisdiction over 

particular industries.  However in matters of national importance, the WR Act enabled 

the President to refer certain matters to a Full Bench.  This included matters of 

significant national interest such as the establishment and maintenance of an effective 

safety net of fair minimum wages and conditions of employment, and test cases such 

as those concerning family leave and superannuation (Australian Industrial Relations 

Commission).  Under s 30 of the WR Act, the President could constitute a Full Bench 

consisting of at least three members of the AIRC including at least two Presidential 

Members.  A Full Bench had exclusive power to determine minimum wages, annual 

leave and long service leave, and to alter standard hours of work in an industry.  

Appeals against an individual Commissioner’s decision could also be referred to a 

Full Bench.  Under s 106, the WR Act made specific provision for the establishment 

of a Full Bench to develop principles to guide the simplification of awards.  Full 

Benchs of the AIRC have therefore been instrumental in determining national 

standards related to pay and conditions of employment, taking into account the state 

of the economy.

Like judges, members of the AIRC are appointed to tenured positions and are 

expected to be independent of government influence.  The federal government cannot 

direct the AIRC’s independent statutory authority in its determinations.  However, the 

government can intervene in proceedings to put forward a case for consideration by 

the Commissioner or Full Bench.  The integrity of the AIRC’s operation relied on the 

assumption that it is independent from undue pressure from external forces. Members 

of the AIRC placed considerable emphasis on their conciliation function, but it was 

the arbitration power that attracted the most attention from politicians, commentators 
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and the public (Kitay & McCarthy, 1989 p. 314).  This stemmed from the significant 

social and economic effects of the AIRC’s decisions.  Although the federal 

government can recommend AIRC appointments to the Governor General, it is not 

constitutionally permitted to direct the AIRC in making specific appointments.  The 

federal and state governments could seek to influence the AIRC’s determinations only 

during proceedings.   

Notwithstanding the AIRC’s independence, at times the federal government and the 

AIRC have been in strong disagreement.  Kitay and McCarthy (1989 p. 315) claimed 

that there have been fiery incidents because the AIRC has been prepared to treat its 

constitutionally based independence as equivalent to that of courts of law.  Like the 

court system, the AIRC has produced a large body of case law that it used for 

precedent in making decisions.  Commissioners were required to make decisions in 

the knowledge that the parties to a dispute were most often in a continuing 

employment relationship.  These features of the legislative framework have been both 

the source of the AIRC’s longevity and the reasons for its forced decline.  

The award simplification legislation called into question two definitive aspects of the 

arbitration system – that the federal government could not predetermine the outcome 

of an industrial dispute, and that the AIRC could independently exercise its arbitral 

powers.  In effect, setting 20 allowable award matters under s 89 A of the WR Act 

compromised these two features.  In settling the dispute arising under the award 

simplification legislation, the Full Bench in the Test Case had very little room to 

move outside the 20 matters that the federal government had stipulated.  Section 89A 

therefore largely predetermined the outcome of the provisions of the disputed award 
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and the size of the regulatory arena.  Here the AIRC was forced to comply with a 

legislated award outcome in the knowledge that it was simultaneously reducing the 

scope of its jurisdiction.  

The High Court decision on the challenge to the award simplification legislation
21

upheld the right of the federal government to withdraw some award conditions and 

retain a specified few that the government determined.  During the Test Case, the 

federal government claimed that although the award simplification legislation may 

have withdrawn conditions of employment from many award workers, their welfare 

was not the proper business of the AIRC in this exercise.  The federal government 

argued that the task of the AIRC was to make a determination in accordance with the 

relevant sections and stated objects of the WR Act.  While Justice Kirby pointed out 

in the High Court decision, that the justice of the legislation was not the matter before 

the High Court, neither, according to the Howard government, was it the concern of 

the AIRC.  The legislation compromised the very values upon which the AIRC was 

established and had historically upheld, and therefore cast the AIRC as an 

independent regulator into a new role.  

3.6 HOW THE AIRC REGULATES: A ‘JUST’ SOLUTION OR 

‘ACCOMMODATING’ RELATIVE POWER?

Scholars have distinguished three types of arbitration  – judicial,
22

 administrative and 

accommodative
23

(Perlman, 1954; Isaac, 1976; Dabscheck, 1980; Romeyn, 1980; 

21

 See Pacific Coal Pty Ltd;  Ex parte Construction, Forestry, Mining and Energy Union, (2000) 203 

CLR 346

22

 Also referred to as ‘adjudicative’ or ‘normative’ arbitration.
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Gardner & Palmer, 1992; Frazer, 2002).  Within the secondary arenas, the AIRC as 

regulator gave actors the opportunity to argue their case and, in settling the disputed 

matter(s) distributed regulatory space on the basis of its judgement.  Perlman (1954)

provided a definitive account of the arbitration function in his study of the pastoral, 

metal trades and stevedoring industries.  He identified two types of arbitration –

administrative and autonomous based on two essentially different social theories 

concerning the public authority or ‘third party’. The difference rested on the 

dichotomy between the AIRC administering uniform or limited control of industry.  

According to Perlman’s administrative approach, the tribunal was ‘the administrative 

guardian of the public economy and dispenses just and efficient economic shares’ 

(Perlman, 1954 p. 30).  

In practice, Perlman (1954) saw this role as the commitment to a philosophy of social 

control based on the constitutional intent to divest strong administrative powers in the 

hands of the tribunal.  The tribunal administered industrial justice to the disputing 

parties and set standardised pay and conditions.  Autonomous arbitration was 

‘institution-conscious’ (Perlman, 1954).  According to Perlman (1954), this view of 

arbitration worked within a given institutional order that recognised the AIRC’s 

limited function in the matter of control.  This approach was based on a philosophy 

that the economic self interest of organised parties would bring about industrial 

changes, and a conviction that an independent public authority should not influence 

the parties in formulating their demands.  In autonomous arbitration, the economic 

role of the AIRC was relatively passive, but it was concerned with the formulated 

claims of the groups and ruled on them according to certain principles of due process 

23

 Also referred to as ‘ autonomous’.  
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(Perlman, 1954).  Perlman’s typologies contrasted arbitration as a means of finding a 

‘just solution’, with one where arbitration ‘accommodated’ the relative strength of the 

parties.     

Dabscheck (1980) identified a third type of arbitration that he referred to as judicial, 

where an arbitrator heard the competing claims of the parties, and on the evidence 

handed down a binding decision.  Under judicial arbitration, the Commissioner 

arrived at his/her decision by logically following certain criteria or principles. The 

relative power of the parties was not taken into account.  This is a normative model of 

arbitration similar to Perlman’s administrative arbitration.  Romeyn (1980) claimed 

that it might be called the ‘true’ type of arbitration, since the constitutional 

conventions and debates surrounding the enacting legislation in 1903 made it clear 

that the Australian arbitration was intended to follow a judicial ideology.  Portus 

(1970) referred to the High Court decision in ‘Alexander’s Case’
24

 in 1918 to make an 

important distinction between the judicial function and the arbitral function of settling 

a dispute.  In that case the High Court pointed out that:

the essential difference is that the judicial power is concerned 

with the ascertainment, declaration and enforcement of the 

rights and liabilities of the parties as they exist or are deemed to 

exist at the  moment the proceedings are instituted, whereas the 

function of the arbitral power in relation to industrial disputes is 

to ascertain and declare but not enforce what in the opinion of 

the arbitrator ought to be respective rights and liabilities of the 

24

 See Waterside Workers Federation of Australia v J W Alexander Ltd (1918) 25 CLR 434
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parties in relation to each other  (Waterside Workers Federation 

of Australia v J W Alexander Ltd, (1918) 25 CLR 434).

Portus (1970) claimed that making an award to settle an industrial dispute was a type 

of legislative act.  It brought into existence new law although it was made after 

hearing the parties as to what that law should be. 

More recently, Frazer (2002) summarised the characteristics of arbitration.  He  

suggested that judicial arbitration was focused on dispute resolution, tended to be 

passive or receptive in outlook, was formal in procedure, involved public hearings, 

used public hearings and evidence, and reached decisions by weighing the rights and 

interests of the parties with outcomes decided according to precedents and principles 

of justice (Frazer, 2002). It was most often undertaken in procedural and enforcement 

cases.  Administrative arbitration, on the other hand, was focused on regulation and 

was legislative in function (Frazer, 2002).  Accommodative arbitration tended to be 

conciliatory in outlook, informal in procedure, used mediation and negotiation, and 

reached decisions based on the relative power of the parties by finding a workable 

solution in the immediate circumstances, with outcomes decided according to 

compromise and the bargaining positions of the parties (Frazer, 2002).  Frazer’s 

definitions follow closely those developed by Perlman (1954), Romeyn (1980) and 

Dabscheck (1980).  

Although the legal features and procedures of the AIRC have a judicial appearance, it

is clear that over time, the AIRC practiced an accommodative role in arbitration as it 

has ‘accommodated’ the policy goals of successive governments and the industrial 
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relations parties.  These circumstances meant that the arbitrator’s role often required

negotiation and persuasion to produce an outcome that both parties could 

accommodate.  The AIRC’s ability to adapt to changing environments and to establish 

new principles has been a feature of its longevity.  Until the early 1950s, the judicial 

approach prevailed.  Isaac (1989 p. 417) claimed that this called for the determination 

of issues in the light of evidence and argument, and on the basis of principles, not in 

accordance with the dictates of the strong.  Facing an increase in union power, the 

AIRC adopted an accommodative style of arbitration, operating by persuasion rather 

than compulsion (Isaac, 1989).  

Commissioners made decisions on the merits of the case within the context of the 

dispute.  Romeyn (1980) and Dabscheck (1980) described the pragmatism of this type 

of arbitration as ‘political’.  The judicial and political concepts of arbitration therefore 

juxtapose the technically ‘just’ with the politically ‘pragmatic’. In the Test Case, the 

Full Bench was called on to arbitrate in a set of circumstances and for a particular 

purpose very different from usual proceedings.  The parties were brought into dispute 

through the application of the award simplification legislation.  Settlement of the 

dispute was therefore overlaid by and contingent on the AIRC’s interpretation of s 

89A of the legislation.  Dabscheck (1983 p. 65) defined test case arbitration as 

involving the tribunal in determining general principles of adjudication and/or 

decisions that alter the terms and conditions of all conflict groups over which the 

tribunal has jurisdiction.  This aspect of the AIRC’s function in the Test Case was 

essentially the same.  Further, the reason for the Test Case was to vary the awards in 

accordance with the legislation, not only to settle a dispute, but to truncate the arbitral 

capacity of the AIRC in the secondary level.  
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As a sub-type of the administrative form of arbitration, Dabscheck (1983) also 

referred to ‘interpretive’ arbitration, where the AIRC determined whether decisions 

reached in an earlier case should be applied or replicated in other cases.  Interpretive 

arbitration involved situations where the parties wanted something gained elsewhere 

to apply to them, the extension of an existing award to other workers, determining 

which award should apply to certain workers or different types of work, determining 

questions of law and the interpretation of awards (Dabscheck, 1983 p. 66).  In this 

aspect of its work, the AIRC could exercise its own discretion and interpretation.  The 

Full Bench exercised interpretive arbitration during the Test Case through its 

determination of the law, but tempered this with an accommodative approach to the 

relative strengths of the parties.  Thus the interpretation of the award simplification 

legislation reached beyond the essential difference between the judicial and arbitral 

functions the High Court pointed out in Alexander’s case.  

The AIRC conducted the Test Case at the secondary level, its own regulatory domain.  

In the regulatory arena of the Test Case, the AIRC was forced to reconcile the 

tensions inherent in the judicial and arbitral function.  This situation also required the 

AIRC to reconcile its own standing as regulator of the secondary arena with the 

standing of the Howard government as regulator of the primary arena.   In settling the 

dispute on which the Test Case was built, the legislation forced the AIRC to withdraw 

the union’s regulatory space in this arena.  Employers instigated the Test Case 

through an application to vary several awards, a mechanism unions have traditionally 

used to commence proceedings to advance wages and conditions of employment.
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3.7 MAKING AWARDS 

For most of last century, awards were the major legal instrument regulating wages and 

conditions of employment for the vast majority of employees. Awards

institutionalised the public interest principle by providing a democratic institution and 

process through which to settle industrial disputes.  Legislation did not prescribe or 

specifically limit the content of awards under a template of allowability.   The tribunal 

had the full discretion to make or vary an award covering any matter or matters 

relevant to the industrial dispute.  There are several dimensions to awards and the 

award making process.  One award may cover employees in an industry or type of 

work, or there may be industry-wide awards covering specific occupational groups.  

Inherent in the coverage and scope of awards is the right of employees to take up 

membership of a union that will represent their collective interests.  Employers may 

be party to an award as an individual employer or as a member of an employer 

association. In general, awards represented the arbitrated settlement of disputes 

between employers and employees.  However, under the arbitration system, unions 

and employers could be parties to ‘consent’ awards.  ‘Consent’ awards were made 

following agreement between the parties and dealt comprehensively with terms and 

conditions of employment or to supplement existing arrangements (Davis & 

Lansbury, 1998).  

Awards were the legally binding determination of the tribunal based on principles of 

wage justice and community standards.  Creighton and Stewart (2000) identified three 

specific aspects of awards that indicate their distinct legal role and the extent of their 

enforceability.  First, the tribunal had the legal capacity to impose an enforceable 
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outcome upon the parties where they were unwilling or unable to reach agreement of 

their own volition.  Second, awards were enforceable as a matter of public law – a 

breach of an award was a quasi-criminal offence.  And third, a valid award of the 

federal tribunal prevailed over any inconsistent law of a State or Territory (B. 

Creighton & Stewart, 2000).  Given the wide scope of their jurisdiction, awards 

covered a comprehensive range of matters.  A number of parties could be bound by an 

award and bound to it regardless of whether they were party to the proceedings for the 

award or not (Price, 2002).  Awards cover union and non-union employees providing 

they are employed in an industry where an award applies. Through awards, the AIRC 

mandated the role of unions as the collective representative for protecting employee 

rights.  

Making federal awards involved an elaborate process.  To initiate an interstate 

dispute, unions prepared and served a ‘log of claims’ on employers or their 

associations.  The ‘log of claims’ seeking improved wages and conditions was usually 

an ‘ambit’ claim where the union’s demand was well above what could normally be 

expected.  The log was served along with a letter of demand advising the employer 

that if the claims were not met a dispute would exist.  If the employer did not agree to 

satisfy the terms of the log, the matter the union could refer the dispute to the AIRC.  

This action invoked the conciliation and arbitration powers of the AIRC to make an 

award in settlement of the dispute.  Unions and employers could control the content of 

awards through the ‘ambit’ of the dispute.  Because it was driven administratively this 

unique feature of the Australian arbitration system was known as a ‘paper dispute’. 
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In any industry or occupation there was usually one primary (parent) award that acted 

as a pace-setter for other (secondary) awards in the industry (Deery & Plowman, 

1993).  Strong relativities existed within and between awards since any variation in 

the parent award would follow through to the secondary awards.  When the ACTU 

was leading a campaign on behalf of its members to have award wages increased or 

working conditions made standard throughout awards, it would make an application 

to vary several awards to reflect these changes. 

It is important to recognise that awards have always been a safety net.  Prior to the 

WR Act, most awards were made as ‘minimum rates’ awards that set out minimum 

rates of pay and employment conditions. However, beyond the tribunal, employers 

and unions could agree to ‘over awards’ – that is terms and conditions more beneficial 

than those of the award (McCarry, 1998).  ‘Paid rates’ awards prescribed the rate that 

was actually paid, rather than the minimum.  They were generally made in 

circumstances where particular factors inhibited employers from making over-award 

payments, for example in the public sector and in certain industries where the parties 

sought to establish actual rates in awards.  Under the WR Act, all new awards had to 

be minimum rates awards and the AIRC had to convert existing paid rates awards to 

minimum rates.  In 1998, a Full Bench of the AIRC set out 12 principles for 

facilitating the conversion process (Paid Rates Review, (1998) Print M8993).  This 

ensured that awards represented minimum standards of pay and conditions of 

employment only.  Restrictions on the content of awards through the ‘allowable 

matters’ and ‘paid rates’ provisions curtailed the scope of the AIRC to regulate the 

employment relationship, as the legislation intended.
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3.8 SETTING MINIMUM WAGES  

Wage fixation was initially undertaken through a system of wages boards.  However, 

following the Harvester case of 1907
25

 arbitration was tied to national wage 

determination.  The Harvester decision established the importance of a standard or 

minimum wage that would have standing across the community, occupation and 

industry (Burgess, 2004).  Notwithstanding the shift towards a decentralised system of 

wage fixing through enterprise bargaining during the 1980s and early 1990s, the 

AIRC played a crucial role in setting minimum standards of pay.  Since total award 

rates replaced the basic wage (1967), NWCs were a regular and effective device for 

spreading award wage increases across the labour force (O'Neill & Shepherd, 2002).  

‘Over-award’ payments and work value cases also played an important role in wage 

adjustments.  

Since 1975, apart from a brief period in 1981 and 1982, the AIRC established formal 

principles to guide the wage system.  The 1975 principles supported a centralised 

system of wage fixation based on indexation.  The AIRC introduced this system 

following serious deterioration of the national economy.  In the October 1991 NWC, 

the AIRC agreed to the introduction of enterprise bargaining and wage fixation at the 

workplace by allowing agreements to be registered as schedules to the parent award 

(National Wage Case - October, (1991) 10 CAR 722).  This was followed by the 

introduction of non-union and union agreements and in 1993, through the IRR Act. 

25

 See McKay, Ex parte, (1907) 2 CAR 1 ACAC
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Negotiation of pay and conditions at the workplace through enterprise bargaining 

decentralised the wage-fixing process and relegated awards to a safety net role.  The 

WR Act deemed NWCs as a means of setting rates of pay across the labour market no 

longer appropriate, relying instead on SNRs.  SNR cases adjusted federal award rates 

of pay and related allowances.  Since 1993, a Full Bench of the AIRC conducted these 

cases annually (except in 1996) with the last determination of this kind, in June 2005.  

Through the arbitration process, the AIRC gave various government and interest 

group access to secondary arenas, not as a regulated party, but as a party with 

particular interest in the case.  Community groups, Australian Council Of Social 

Services (ACOSS), state governments, employers and unions have used these 

hearings to put forward their broader social, economic and political views (O'Neill & 

Shepherd, 2002).  In the early 1990s organisations such as the Human Rights and 

Equal Opportunity Commission (HREOC) made detailed submissions to National 

Wage Cases in the interests of maintaining equity in the national wages system.  

Section 88B(2) of the WR Act guided the AIRC in ensuring that it established and 

maintained a safety net of fair minimum wages and conditions of employment.  

According to Dabscheck (2001), it was under this provision that the AIRC performed 

its most important deliberative function by determining the living wage and 

maintaining a safety net.  In making its deliberations, the AIRC was also directed by 

its obligations under s 90 of the Act to take into account the public interest.  Deery 

and Plowman (1993) claimed that governments attempted to influence the AIRC’s 

wages policy according to the economic strategy of the party in office.  
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SNR cases came about through an ACTU application to increase award wages.  

Employer associations consistently opposed these applications, often countering with 

more rigid initiatives.  In the SNRs before 1996, federal Labor governments supported 

the proposed ACTU adjustments.  Since it was elected in 1996, the Howard 

government has rejected every ACTU claim, countering with lesser offers aligned 

with the position of major employer and business associations such as ACCI, the 

National Farmer’s Federation (NFF) and the Australian Industry Group (AIG).   At 

this time, with the advent of enterprise bargaining and the relegation of the award 

system to the role of a ‘safety net’, the ‘needs of low paid workers’ returned as a 

matter for consideration by the AIRC in Safety net Reviews (Hancock & Richardson, 

2004).  Through these changes, the AIRC maintained its wage fixing principles in the 

face of federal government support directed away from employees in favour of 

employers.  

3.9 CONDUCTING TEST CASES

Industrial relations legislation in most jurisdictions allows tribunals to conduct ‘test 

cases’ on matters of general significance such as wage fixation, and to introduce new, 

or make alterations to standard, conditions of employment (CCH).  Unions have 

consistently used test cases to progress wages and conditions by seeking to vary some 

awards with any gains passed on to all other awards.  In test case decisions the AIRC 

has awarded benefits such as parental and other forms of family leave, 

superannuation, long service leave for casual employees, redundancy payments, 

protection against unfair dismissal and the right to work reasonable hours.  McCallum 

(2005 p. 384) argued that by this means, the AIRC distributed increases in national 
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productivity throughout the working community on a reasonably egalitarian basis.   

Through test cases, the AIRC acted to enhance working conditions and serve the 

public interest while taking the effects of the national economy into account.  

Test cases that awarded enhanced conditions of employment followed a similar 

pattern to that of SNR cases.  In the federal arena, the AIRC would generally 

recognise the need to conduct a test case when it received a number of identical 

applications seeking a common award variation (Australian Industrial Relations 

Commission). The AIRC had wide powers to vary awards, but in doing so, had to 

ensure that any variation fell within the ambit of the original dispute.  Typically in a 

test case, a Full Bench would hear applications to vary a number of awards in a 

similar fashion.  The WR Act made no mention of ‘test cases’.  The term is a 

colloquial one, in common usage.  A test case may be brought to establish a legal 

principle or right, or precedent (Butterworths Encyclopaedic Australian Legal 

Dictionary).  A test case is usually selected from a number of similar cases to be tried 

first, with all persons involved in the other cases agreeing to be bound by the decision 

(Butterworths Encyclopaedic Australian Legal Dictionary). 

The conciliation and arbitration system relied on both understandings in its 

establishment and treatment of test cases.  The AIRC could adopt general principles 

for wage fixing or test case standards and apply them to individual cases.  Test cases 

incorporating enhanced conditions of employment in federal awards have historically 

come about through ACTU action to vary awards on behalf of the affiliated union or 

unions.  Typically, the ACTU lodged an application with the AIRC to vary a number 

of awards to include new provisions.  The ACTU would apply to have a Full Bench 
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hear the dispute because the subject matter was of importance to the public interest.  

A feature of test cases and wage cases was the inevitably enormous scope of the 

proceedings.
26

If the variation of the common award was successful, the provision became a test case 

standard.  The AIRC automatically applied any variation to the awards named in the 

test case, but the parties (usually the union) had to apply to vary other awards for 

inclusion of the test case standard.  This ‘flow-on’ effect allowed the AIRC to grant 

entitlements across the board.  A number of prominent test case decisions of the 

AIRC have given workers additional entitlements through the action of the ACTU.
27

Over time, the ACTU and unions used a range of awards to develop sophisticated 

strategies to advance employment conditions for employees through test case 

standards.  Employers also developed tactics and strategies in response to union 

claims.  The arbitration process did not restrict wage adjustment and test cases 

hearings to the disputing parties only.  Other parties including special interest groups 

could apply to intervene in proceedings. 

Prior to the WR Act, the AIRC occupied a central position as regulator of the 

secondary level, allocating regulatory space in the secondary arenas to the disputing 

parties through awards.  In the Test Case however, the rituals of the arbitration 

process continued but the nature of the dispute cast the parties into different roles.  

26

 For example, in the standard hours enquiry Standard Hours Inquiry, Re (Forty Hour Week/Standard 

Hours Inquiry Case) (1947) 59 CAR 581, the Court heard from 225 witnesses over 158 sitting days, 

the ‘Reasonable Hours’ case Working Hours Case (2002) 114 IR 390 heard 50 witnesses over 20 

sitting days, and the  Parental Leave Test Case Parental Leave Test Case (2005) 143 IR 245 took place 

over 20 sitting days following 15 conciliation conferences. By these standards, and in comparison with 

other wage cases, the Test Case was of lesser proportions in transcript and evidentiary material.

27

 See for example Family Leave Test Case (1994) 57 IR 121; Parental Leave - Casual Employees Test 

Case (2001) Print PR904631; Working Hours Case (2002) 114 IR 390.    
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The AIRC was called on to arbitrate a dispute brought on by employer applications to 

vary awards, not for enhancement, but quite the reverse.  This Test Case required the 

AIRC to exercise its conciliation and arbitration powers to withdraw existing 

entitlements, not to award them by taking into account the strength of the economy or 

the employers’ capacity to pay.  Ironically, the state of the national economy, usually 

a major ground for employer and government submissions, was not discussed during 

this case.  Indeed the silence is explicable because the test case also had a major 

ideological orientation –  to shift industrial relations away from awards to agreements, 

and from ‘the institution’ to ‘the enterprise’.

3.10 CONCLUSION

In this chapter I have analysed the secondary level of regulation by examining the 

features of conciliation and arbitration as a regulatory regime and the role of the 

AIRC as the regulator of this system.  I have demonstrated how concern for the public 

interest informed the AIRC in the use of its arbitral powers at the secondary level of 

regulation.   As this chapter explains, the secondary level of regulation generated its 

own style of operation as the AIRC sought to achieve the ends for which it was 

established.  The AIRC and the parties coming before it developed a comprehensive, 

ritualised set of procedures for settling industrial disputes through almost 100 years of 

operation.  These procedures were not set out specifically in the statutes but became 

well known to the parties operating within this secondary level of regulation.  

The AIRC’s approach to regulation recognised that the AIRC could achieve industrial 

peace only with regard for the wellbeing of both employees and employers.  The 
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AIRC tried to reconcile the interests of the disputing parties with the social and 

economic interests of the nation.  This meant that the AIRC through its arbitration 

powers maintained its charter philosophically and at law.  Conciliation and arbitration 

was a unique type of institutional regulation.  It was the vehicle through which the 

AIRC could include its assessment of the public interest in setting wages and 

conditions of employment.  The arbitration system legally institutionalised the 

AIRC’s power to serve the interests of the public as well as the interests of the parties 

to the dispute.  

In this chapter, I have analysed the secondary level of regulation.  The Test Case 

proceedings demonstrate the practical dimensions of conciliation and arbitration in 

operation.  In the next chapter, I outline the method used in this study to connect the 

analytical framework to an empirical application in the Test Case proceedings.  
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CHAPTER 4

‘A CONTEMPORARY PHENOMENON WITHIN A REAL LIFE 

CONTEXT’: THE CASE  STUDY AS A METHOD OF RESEARCH

4.1 INTRODUCTION

This study concerns the AIRC at a turning point in its long history.  I focus on the role 

of the AIRC in conducting an unprecedented test case under new legislation that was an 

initial, but ground-breaking federal government move to reshape the Australian 

industrial relation system.  The Test Case required the AIRC to implement new laws 

that effectively dispensed with much of the scope of the AIRC’s arbitral powers.  Thus, 

the regulatory positioning of the AIRC in this new legal framework was at the core of 

the many confounding aspects of this case. Just as the idea of award simplification 

required the acuity of a federal government to conduct this regulatory move through 

legislation, it also required the AIRC’s acuity to respond to this legislation in a test case.  

In Chapter 1, I outlined my analytical framework, a blend of concepts that scholars have 

used in other contexts to explain regulation of industrial relations.  In this chapter, I 

explain my methodology.   

I have used a ‘case study’ methodology where I treat the AIRC’s role in the Test Case 

as a case study of the practice of conciliation and arbitration.  In this chapter, I explain 

the empirical techniques I have used to gather and analyse the data for this case.  I share 

Bray and Wailes’ (1997) understanding of research of institutions that places high value 
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on empirical analysis conducted in what might be called an inductive fashion, especially 

through the use of case studies.  I have used a case study method in this research for two 

purposes.  One is to identify and explain the practical dimensions of conciliation and 

arbitration demonstrated through the Test Case.  Second, in approaching the case study 

inductively, I have used the empirical evidence found through research to validate my  

propositions about the AIRC as a regulatory institution deriving from regulatory space 

theory, and Mitchell and Rimmer’s (1990) concept of primary and secondary regulation.  

To analyse who distributes regulatory space, and why, how and where it is distributed, 

my study turns to the Test Case as the initial site of regulatory activity testing the 

allowable matters provisions of the WR Act.

4.2 METHOD

Bray and Wailes (1997) suggested there are common themes in the economic and  

comparative politics literatures that resonate strongly with the debates over theory and 

methodology in industrial relations.  One such theme is the creation and operation of 

institutions as regulators.  Bray and Wailes (1997) drew a close link between the 

methodology used in institutional analysis and theory building.  Dabscheck (1989)

suggested that the multi-disciplinary nature of industrial relations research has relied on 

limited theoretical content.  The inductive approach of this study is also oriented 

towards building on theories of regulation in industrial relations through a careful 

analysis of an AIRC test case.  As Bray and Wailes (1997) observed, the sense of 

history and the emphasis given to social process in institutional analysis in economics 

and comparative politics is also evident in the case study method and the narrative form 

of exposition so commonly found in industrial relations.  
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A strong sense of the AIRC’s history and its role as a prominent regulatory institution 

informs this case study.  The AIRC views many of its cases as highly significant
28

.  

Nevertheless, the Test Case remains unique because it challenged many of the 

principles on which the AIRC was established and functioned.  I apply qualitative 

techniques within the explanatory model of regulatory space I have constructed to 

explain how the AIRC responded to the award simplification legislation.

Case studies are used frequently in industrial relations research (Gardner, 1999; Kelly, 

1999; Plowman, 1999).  Yin (1994 p. 1) defined a case study as ‘an empirical inquiry 

that investigates a contemporary phenomenon within its real-life context, especially 

when the boundaries between the phenomenon and context are not clearly evident’.  In 

industrial relations research, case study methodology has been used to explain, describe, 

and explore the complexity of the employment relationship in an applied setting.  

Vaughn (1992) claimed case studies are very helpful in connecting the macro level, or 

large-scale social structures and processes with the micro level, or the actions of 

individuals.  It is a particularly useful approach in this case study for demonstrating how 

federal legislation had such important consequences for the actors in both levels of 

industrial relations regulation, and for the operations, outcome and ideological underlay 

of the system itself.  

The WR Act introduced significant legislative changes at the federal level of industrial 

relations.  The objects of the WR Act aimed to provide a framework for cooperative 

28

 The AIRC website lists a number of cases it defines as ‘historic’ including the 2002 Safety Net Review 

(Print PR002002), 2003 Safety Net Review (Print PR002003), 2004 Safety Net Review (Print PR002004), 

2005 Safety Net Review (Print PR002005), the Redundancy case (Print PR 032004) and Common Rule 

Awards in Victoria (Print PR950653).  
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workplace relations by ensuring primary responsibility for determining matters affecting 

the employment relationship rests at the workplace or enterprise level (Australian 

Workplace Relations Act (Cth), 1996).  Another intent, not stated explicitly in the WR 

Act but elsewhere by its proponents (Reith, 1996a) was to reduce the role of the 

‘unwanted’ third party in the employment relationship.  Patton (1987) claimed that 

legislative intent may involve achieving certain outcomes, but more often legislative

intent focuses specifically on the provision of a certain kind of system.  Patton’s 

observation appears relevant in this instance where the WR Act sought to curtail the role 

of the AIRC and unions in order to initiate a new system of industrial relations based on 

workplace bargaining.  

4.3 DEFINING THE CASE

In a federal industrial relations test case, the AIRC establishes a standard that is applied 

in subsequent decisions (Alexander & Lewer, 1996).  The AIRC takes a ‘phenomenon’ 

such as legislation or proposed labour standards, and tests its applicability to the ‘real-

life’ of the employment relationship.  By its nature, a test case lends itself to case study 

research methodology.  The Test Case was a landmark in Australian industrial relations 

as it required the AIRC to apply federal legislation to alter comprehensively the content 

of awards for the first time before a Full Bench of the AIRC.  The hearings gave 

expression to the deep and widespread tensions surrounding the new legislation and the 

strong views held by unions, employers, state and federal governments, and others.  

Importantly, this was also a test of the AIRC’s interpretation and implementation of a 

section of the legislation that expressly constrained its powers.  The hearings ultimately 

involved interactions between this nation’s major players in industrial relations as they 
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argued to defend their terrain or further the interests of the group they represented.  I 

have found a case study methodology using qualitative techniques an effective way to 

explore the secondary level of federal industrial relations regulation through the diverse 

perspectives of the actors and their submissions to a Full Bench of the AIRC in the Test 

Case.  

4.4 DESIGNING THE RESEARCH

This thesis uses a single-case design because of the critical significance of the Test Case 

to the award simplification process.  The Test Case demonstrates the AIRC’s 

interpretation of the legislation and its determination of a set of principles for 

simplification of all other federal awards.  The design of this case study is, by necessity, 

closely linked to its conceptual framework.  As a major step in initiating the shift from a 

centralised model of employment regulation to a decentralised model, the Test Case did 

much more than challenge the traditional roles of the parties.  It also brought into focus 

the need to reconceptualise theories that can explain the evolving Australian regulatory 

system of which award simplification was an intrinsic part.  This research therefore 

builds on existing theories of regulation to explain these transformative developments.  

I have used Yin’s (1994) case study model for research in the social sciences to guide 

the methodological process.  Within this model, I have used qualitative research and 

evaluation techniques to gather and analyse data.  As Patton (2002 p. 447) explained, 

the case study approach to qualitative research constitutes a specific way of collecting, 

organising and analysing data.  It represents an analytical process where comprehensive, 

systematic and in-depth information is gathered on a particular case (Patton, 2002).  
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There are a number of possible perspectives to analyse the Test Case including that of 

the individual participants, the AIRC, the legislative context and the political 

environment.  This study examines the role of the AIRC as the major actor in the 

secondary regulatory arena and also explores the collective activity of the other parties 

involved in the Test Case.  A case study of a single event may not normally allow broad 

generalisations to be drawn from it.  However, I argue that this Test Case was a critical 

part of early moves to transform industrial relations in Australia, in principle and in 

practice.  My analysis of the Test Case has enabled me to reach a number of conceptual 

and practical conclusions.

The research design for the case study is based on five components that Yin (1994 p. 

20) identified as especially important in producing reliable outcomes.

1. A study’s questions

Flick (2002) claimed that there are generally two types of research questions – those 

oriented toward states of being and those oriented towards processes.  The first seeks to 

explain how a certain given state (which type, how often) has come about (causes, 

strategies) and how this is maintained (structure) (Flick, 2002 p. 50)  The second seeks 

to explain how something develops or changes (causes, processes, consequences, 

strategies) (Flick, 2002 p. 50).  This study clearly falls into the second of Flick’s 

categories because it analyses the actions of the AIRC in a test case that was a vital part 

of the Howard government’s early moves to reregulate the industrial relations system in 

Australia.  



143

I have further developed the primary research question through a literature review, to 

contextualise the social, political and historical dimensions and relevance of the topic.  

The research question was central to the design of the study design because it defined its 

scope and enabled me to identify the resources I needed to conduct the research.  Case 

study research is a particularly appropriate strategy for exploring ‘how’ and ‘why’ 

questions (Yin, 1994).  In this study, I have used secondary research questions to 

narrow the focus of the topic and concentrate on the regulatory functions of the AIRC.  

This process also directed my analysis to answer the broader questions of why and how

the Howard government introduced the award simplification legislation, and more 

specifically, how the AIRC responded in the Test Case.

2. Propositions, if any

In conducting this explanatory case study, I have followed several lines of enquiry 

identified through the secondary research questions.  The secondary research questions 

were based on the presumption that all parties to the award and the federal government 

were seeking specific outcomes from the Test Case.  A number of sources of evidence 

explain how the parties pursued these outcomes.  I have used an inductive approach 

where the patterns, themes, and categories of analysis come from the data.  The 

emerged out of the data rather than being decided prior to data collection and analysis 

(Patton, 1987 p. 150).  My analysis of the data identified a number of patterns and 

themes that challenge and build on existing theories of regulation.
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3. Unit of analysis

The Test Case was much more than a tribunal review of a legal document in line with 

legislative changes.  It involved the interactions of many concerned parties, each keenly 

affected by the legislative changes in the WR Act.  Kelly (1999) claimed that single 

‘complex’ case studies are common in industrial relations because several foci operate 

within the unit of analysis.  The foci operating within the unit of analysis for this 

research includes the extensive interaction of the parties before a Full Bench, 

evidentiary material, witness statements, and the AIRC’s decision.  

According to Patton (1987 p. 51), the key factor in deciding the appropriate unit of 

analysis is to determine the unit the researcher wants to be able to say something about 

at the end of the evaluation.  This Test Case has several dimensions including the 

conciliation and arbitration hearings, the Decision and the environment in which it took 

place.  I have explored each of these factors during the study because they are important 

to answering the research question.  My evaluation of the different stages of the case 

demonstrates the robust nature of the arbitration process as a means of employment 

regulation.

4. Logic linking the data to the propositions

The propositions I set out in my secondary research questions have shaped the data 

collection plan.  I have collected and analysed data from a number of sources to answer 

the primary and secondary research questions and to establish links to the conceptual 
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framework.  My analysis of the material has identified consistent themes and patterns 

on the basis of which I confidently assess that I have made correct and reliable 

inferences in the links I have drawn between data and propositions.   

5. Criteria for interpreting the findings

I have not assessed my findings from this case study against a specific set of criteria.  

Rather, my interpretation has relied on establishing causal links that reflect critical 

insight into the AIRC’s role in the Test Case specifically, and award simplification in 

general.  This process has extended the theoretical framework on which I have built the 

study.  

4.5 TESTING THE DESIGN 

An important focus in this case study is an analysis of the AIRC’s response to the 

Howard government’s award simplification legislation through the conciliation and 

arbitration process.  Patton (1987 p. 23) observed that process evaluation is 

developmental, descriptive, continuous, flexible and inductive.  In unravelling the 

conciliation and arbitration process, I searched for patterns and nuances that gave the 

Test Case its character.  While the legislation had specific overt aims, it also produced 

other consequences.  For example, Waring, Ostenfeld and Lewer’s (2004) research 

indicated that award simplification has diminished the incentive for employers to utilise 

statutory forms of agreement making, especially where labour costs are high.  This 

contradicts the major objective set out within the WR Act and raises questions about the 

unstated intent of the legislation.  The outcome of the Test Case was the precedent for 
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simplifying all other federal awards.  Analysis of the Test Case is therefore critical in 

assessing how the AIRC was instrumental in progressing the Howard government’s 

industrial relations agenda through the award simplification legislation, mindful that the 

Howard government used its legislative powers at the primary level to force the AIRC 

into this position. Given the complex nature of this unique case, I have incorporated 

three logical tests in the research design that Yin (1994 p. 32) identified as important for 

establishing the quality of empirical research in the social sciences.  These tests require 

specific research strategies to ensure the conclusions drawn from the evidence are valid 

and reliable.  

4.6 CONSTRUCT VALIDITY

Construct validity is a research strategy that relies on establishing thorough operational 

measures to collect the data.  First, I used multiple sources of evidence during data 

collection to develop converging lines of enquiry.  The Test Case generated a large 

amount of documentation, including official transcripts, written submissions by the 

parties, AIRC statements, correspondence, and other AIRC papers.  I analysed this 

information and interviewed former members of the AIRC and others participants in the 

Test Case to establish a chain of evidence.   

4.7 INTERNAL VALIDITY

Internal validity is a concern for explanatory case studies in which the researcher is 

trying to determine causal relationships.  The subject matter of industrial relations 

scholarship is grounded in relationships between groups and individuals where the 
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interests of one may be met at the expense of another or others.  Adversarial interactions 

between these parties are often the substance of the discipline.  Because this case study 

required that I closely examine these relationships, I have rigorously defined my 

research question and unit of analysis.    

4.8 EXTERNAL VALIDITY

External validity in this study derives from the strength of the theoretical framework 

and the rigour of my analysis of the case.  I have made some generalised observations 

from the findings of the Test Case because it set the standard for simplifying and 

making all future awards.  This study advances understanding of how the major players 

in a regulatory arena interacted in the legal jurisdiction of the AIRC.  The study 

demonstrates how decisions of the AIRC arising from the application of federal 

employment legislation were inevitably important in reregulating the industrial relations 

system and ultimately for reregulating the employment relationship.  

To ensure reliability in the findings, I followed a thorough process of data collection 

and cross-checking to establish reliability and to minimise any biases.  I collected and 

analysed documentary and interview evidence for explanatory convergence.  It is 

important to maintain objectivity during industrial relations research, particularly as the 

parties being interviewed may hold strong political and ideological beliefs.  The 

considerable amount of primary documentation on the Test Case came from various 

sources.  To ensure reliability in the findings, I documented and systematically collated 

the information and transcripts of interviews I conducted.
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Media coverage at the time of the Test Case was steady.  Unions and employers viewed 

the case with great interest because the outcome promised major changes to the award 

system that had been a vital part of the federal system of industrial relations regulation.   

Some time has passed since the AIRC conducted the case.  The time break made it more 

difficult to locate people involved in the case, but importantly for this study, the highly 

charged atmosphere at the time of the case has now dissipated.  The intervening period 

has restored a sense of balance and perspective to the views of those involved, some of 

whom now work in the new system that award simplification helped to create.  As the 

study is strongly grounded in an analytical framework, I critically examined and cross-

referenced each step of the research.

4.9 COLLECTING AND ANALYSING THE DATA

Evidence for case studies is usually derived from documents, archival records, 

interviews, direct observation, participant-observation, and physical artifacts (Yin, 1994 

p.78).  In this study I relied on several of these sources, particularly documents, archival 

records and interviews with actors in the process.  I collected and analysed documentary 

data from relevant sources that included federal legislation, federal awards, AIRC 

transcripts, enterprise agreements, administrative papers prepared by the parties, written 

submissions to the Full Bench, AIRC communication, witness statements and press 

releases.  I used these primary documents to authenticate data I obtained through 

interviews, this study’s other major source of information.  The most important source 

of information on the hearings was the transcripts of proceedings.  Transcripts of the 

Test Case hearings recorded the complete interaction of the Full Bench with the 

advocates and witnesses.  In the course of this research, I read and analysed over 1000 
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pages of transcript.  I cross-checked particular aspects of oral submissions with the 

written submissions of the parties.  In the written submissions, the parties made a case 

to support the evidence and arguments presented at the hearing.  The Test Case involved 

a Full Bench in four hearings on the progress of conciliation and 11 days of arbitration 

hearings.  It generated an extensive amount of formal and informal documentation as 

the 1996 federal legislation was put to the test.

4.10 INTERVIEWS

Interviewing was an important method of information gathering, in particular interviews 

with former members of the AIRC and the parties who appeared before the Full Bench.  

The Test Case involved many actors with different perspectives.  These characteristics 

give the study depth and quality.  A high level of discourse is a vibrant feature of the 

practice of industrial relations, where the rhetoric often overtakes conceptions of reality, 

and strong personalities may dominate.  To distinguish what I construe to be the facts of 

the case from the many opinions about it, I developed a framework for semi-structured 

interviews.  I prepared an interview format based on a set of sequential questions that 

evolved as the interviewing process continued.  This gave all parties an opportunity to 

respond to a similar set of questions, and allowed them to give their version of events.  

Further questions inevitably led on from these, but it was important to give each 

respondent the same time and scope to respond.  I asked interviewees for their 

understanding of, and opinion on the Test Case process, their role in the exercise, how 

they were instructed to operate in the Test Case if relevant, and the outcomes they 

sought.  As I developed a more detailed picture, I corroborated opinions with evidence I 
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found in the documentation.  This step was particularly important where the views of 

the parties or their recollection of events differed from each other.  I did not gather data 

sequentially, but rather I collected it from one source that led to another to construct a 

pattern of cross-checking.  Conducting the study was therefore an iterative process that 

built up an explanation by constant cross-checking and revision of data.

To validate opinions I formed through a careful reading of the hearing transcripts, I 

interviewed people most central to the Test Case including retired members of the 

AIRC.  At the arbitration hearings, the AIRC took appearances from representatives of a 

number of organisations.
29

  Some of the parties involved in the case engaged legal 

counsel, while industrial advocates or a combination of both represented others.  The 

AIRC granted leave to intervene in proceedings to an extensive number of parties from 

various interest groups.  This gives some indication of the wide-ranging attention that 

the case attracted.  Where possible I interviewed many of those who took part in the 

arbitration hearings, as well as members of the Full Bench constituted for the hearings.  

The current President of the AIRC, Justice Geoffrey Giudice declined my request for an 

interview.  Justice Giudice explained that as a serving member of the AIRC, he has 

consistently made it his practice not to comment on cases in which he has taken part.  

Dr Iain Ross who recently retired from the Vice-Presidency to practice law also 

declined my request for a formal interview, but agreed to talk informally.  The three 

other members of the AIRC who sat on the Test Case Full Bench have now retired, and 

all agreed to my request for an interview.  However the Honourable Anthony McIntyre 

and the Honourable John MacBean asked that I not cite their comments in the thesis.  

29

 A list of the appearances is contained in Appendix 2.
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Ken McDonald allowed me to include his comments if I chose, only after obtaining his 

approval.  The Honourable Paul Munro, retired Senior Deputy President of the AIRC 

and the Honourable Joe Isaac, retired Deputy President of the AIRC willingly

participated in a formal interview.

In addition to retired members of the AIRC, I interviewed representatives from the 

following organisations, government departments, and/or the legal counsel who made 

submissions to the Full Bench:
30

• The Australian Liquor Hospitality & Miscellaneous Workers Union (LHMU) 

• Australian Council of Trade Unions (ACTU)

• Australian Chamber of Commerce & Industry (ACCI)

• Department of Employment & Workplace Relations (DEWR)

• Joint governments (the Commonwealth, the Territories and all states except New 

South Wales which was represented independently) 

• The State of NSW

In this type of case study, access to some sources posed a challenge.  Industrial relations 

can be a highly adversarial arena where employers and unions may be reluctant to allow 

confidential information into the public domain.  Barnes and Fieldes (2000) noted that 

the Australian Hotels Association (AHA)
31

 was not forthcoming in providing 

information for their research into award simplification in the hospitality industry.  

However, while the AHA declined my request for an interview, ACCI’s representative 

30

 A complete list of interviewees is contained in Appendix 3.

31

 The AHA is the employer association representing hospitality employers.  It is a member of ACCI. 
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at the time
32

 took part in an extensive interview.  Since an aspect of my enquiry was the 

strategies the parties used in presenting their cases, I required the co-operation of the 

disputing parties – the employer association (ACCI) on behalf of the AHA, and the 

union (LHMU) – to validate information and present a balanced report.  The AIRC’s 

rationale is contained in the Decision (Award Simplification Decision Re, (1997) 75 IR 

272).  However, I obtained further explanation during interviews with members of the 

Full Bench involved in the case.  

Using multiple sources of evidence enabled me to address a broad range of political, 

historical, and conceptual issues requisite to my study.  The most important advantage 

of this approach is that it develops converging lines of inquiry.  As Yin (1994 p. 92)

noted, findings and conclusions are more likely to be accurate where the researcher 

corroborates and analyses data during the investigation.  Yin refers to this as the 

corroboratory method of ‘triangulation’ in evaluating data sources (1994 p. 92).  Cross-

checking evidence from multiple sources enabled me to make a reliable assessment of 

the phenomenon I examined.  Triangulation is an effective research strategy during data 

analysis, particularly in a qualitative case study such as this where I collected different 

types of data to address the research question.  My analysis of the data included 

comparisons between public and private views and differing perspectives about the 

same issues to provide a consistent picture of the case under study.  As Patton (1987)

noted of the triangulation process, the aim was to understand the reasons for the 

differences in perspectives while tracking overall patterns from the various sources.  

32

 Reg Hamilton is now Senior Deputy President of the AIRC.  He appeared on behalf of AHA during the 

Test Case proceedings.
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4.11 INTERPRETING AND ANALYSING THE DATA 

Yin (1994 p. 25) noted that the potential analytic difficulties of case study research can 

be reduced if an investigator has a general strategy for analysing the data.  To prepare 

for this, he suggested developing general analytic strategies in the first instance so that 

the evidence is treated fairly, compelling analytic conclusions are produced, and 

alternative interpretations are ruled out (Yin, 1994 p. 103).  This is especially important 

in industrial relations research where the parties’ ideological and political beliefs are 

usually strongly held and influence their opinions.  As an initial general strategy, I 

considered the regulatory role of the AIRC through the findings of this case.  Second, I 

organised the case study around a strong analytical framework to explain the complex 

web of motives, interactions and responses the hearings and decision produced.  Third, I 

used the triangulation method of comparing data from multiple sources to validate my 

conclusions.

4.12 PRESENTING THE DATA

I have supported the empirical record of this study with an analysis of primary sources, 

in particular the Test Case documentation.  An essential aspect of this research was to 

contribute to the historical record of a unique test case because to date, very limited 

exploration and analysis has taken place.  I created a case record to synthesise and 

organise the extensive data related to the Test Case into a comprehensive package.  In 

an approach Patton (1987) recommended, I arranged all of the information and raw data 

that I used in conducting the study chronologically and/or thematically to develop a 

more complete understanding of the conciliation and arbitration process. To 
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demonstrate the nature of the discourse in the Test Case hearings, I have cited sections 

of transcript which are relevant to my argument.  

Because this case study follows events over a period of time, I have presented the data 

chronologically.  This type of structure serves an important purpose in explanatory case 

studies.  I have presented the history and background of the Test Case to contextualise 

the research question, however, the Test Case proceedings are the focal point of the 

empirical analysis.  The sequential nature of my approach is also important for theory-

building in this case.  Yin (1994 p. 140) noted that an explanatory case examines the 

various facets of a causal argument.  Therefore, I pursued a particular line of enquiry to 

develop a strong and cogent argument around how the AIRC responded to the award 

simplification legislation.

4.13 CONCLUSION

The AIRC’s role in conducting the Test Case was surely a ‘contemporary phenomenon 

in a real-life context’ and the reason why I have used a case study method.  This study 

demonstrates how the concepts of regulatory space within two levels of regulation are 

useful in explaining the AIRC’s conduct of conciliation and arbitration process at a time 

when legislation challenged the regulatory framework and its precepts.  It is important 

to recognise the utility of these concepts because while there is a large body of literature 

in the area of regulation generally, limited empirical work has been done to apply or 

build on these theories within the Australian industrial relations system.  Analysis of 

institutional behaviour requires a methodology that produces plausible explanations.  I 

have used the concepts of regulatory space within two levels of regulation in this study 
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to develop a more complete understanding of how regulatory institutions operate, 

particularly in times of change.  One of the many ways in which the Test Case is unique 

is that here a federal government enacted legislation to diminish the prominence of 

arbitration as a regulatory system and practice.  The Constitution gave power to the 

federal government to establish a system of conciliation and arbitration to settle 

interstate industrial disputes in the interests of the public at a time of political, social 

and economic uncertainty during the 1890s and early 1900s.  My analysis of the AIRC’s 

role in the Test Case was during another era of uncertainty, this time for the institution 

itself.    

Test cases before the AIRC produce a large volume of textual data – written 

submissions, evidence, witness statements, exhibits, correspondence, transcripts of the 

hearing and the decision.  In the Test Case, these documents represented a substantial 

part of the dialogue between the parties that took part in the hearings.  This was a 

volatile time in Australian industrial relations history.  The AIRC was called on to 

interpret and implement new legislation that curtailed the scope of its powers – powers 

it had exercised since 1904.  The case was played out before an interested public and 

media, keen to know the outcome and its consequences. 

 It is largely self-evident that the legislation that forced the AIRC to remove existing 

provisions from the Hospitality Award weakened conditions of employment for a 

significant number of low-paid workers.  It is therefore essential for this case study to 

explain through a conceptual lens how the AIRC’s conduct of the case, and the 

Decision, challenged the principles of institutional employment regulation in Australia.  

Through an analysis of the interplay of the parties involved in the Test Case, and the 
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complex legal framework, this study advances empirical and theoretical understandings 

of Australian industrial relations.  In the next chapter I consider the parties and events 

that led to the Test Case.  
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CHAPTER 5

HOW THE TEST CASE BEGAN:

A DOSTOYEVSKY NOVEL UNFOLDS

5.1 INTRODUCTION

From time to time, various legislative changes have challenged the AIRC’s role as the 

principal institutional regulator and ‘third party’ to the employment relationship.  

Even before the major shift under the Howard government, Dabscheck (1980 p. 201), 

likened examination of developments in industrial relations in Australia to ‘the 

proportions of a Dostoyevsky novel when attempts are made to describe, let alone 

analyse, the numerous actors involved and the twists and turns of their interaction 

during the event under consideration’.  These literary comparisons appear to take on 

epic proportions when analysing test case hearings before a Full Bench, perhaps 

inevitably, because of the complexity of proceedings and the commitment of the 

industrial relations parties to their ideals.  The Test Case is no different.  

Throughout 1997, employer associations and the federal government mounted an 

unprecedented challenge to the federal award system, engaging the AIRC and unions 

in wholehearted response.  From January to December 1997, these parties took part in 

the Test Case, to set the benchmark for the size and scope of federal industrial awards 

and hence the utility of awards to regulate employment relations in Australia. In this 

chapter, I examine how the Test Case began, since it was only through this first case 
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that the AIRC could ‘test’ and instrumentalise the award simplification legislation, 

transforming it from simply segments of the WR Act and the WROLA into the first of 

the new legal parameters of industrial relations that the Howard government was keen 

to establish. 

An important feature of the Test Case is the light that it shines on the primary and 

secondary levels of institutional regulation.  As the site of the formal interplay 

between these two levels, the Test Case was also the nexus between the conceptual 

and the practical dimensions of regulation.  Until the AIRC conducted a case to test 

the full extent of the legislation and codify it in legal practice and precedent, the 

Howard government could not be entirely sure that the AIRC would respond to the 

legislation in the way this government intended.  After all, in requiring the AIRC to 

exercise its powers to curtail the scope of its own award-making jurisdiction through 

award simplification, the Howard government effectively ordered the AIRC to divest 

itself of the scope of its core regulatory capacity.  The legislation itself had no power 

until the AIRC gave it expression through the Test Case.  

In this chapter, I consider the secondary level of regulation in operation through an 

analysis of the early stages in proceedings when employers, using the legal machinery 

available under the WR Act, called on the AIRC to conduct a Test Case.  In the early 

stages, the AIRC could not be sure of its precise role in this exercise, other than that it 

was to interpret and implement the provisions of the WR Act according to its charter 

and established procedures.  Recognising this, Chapter 5 initially examines the 

specific sections of the WR Act and the WROLA under which the AIRC established 

and conducted the Test Case.  There was a complex series of events and an array of 
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actors involved throughout the conciliation proceedings that eventually led to 

arbitration of the Hospitality Award as the Test Case vehicle.  In this chapter, I 

concentrate on the ACCI’s ‘test case’ strategy for award simplification, a strategy 

carefully planned around the provisions of the WR Act and executed immediately 

after the legislation came into operation.  

5.2 AWARD SIMPLIFICATION LEGISLATION: REGULATING THE 

SECONDARY LEVEL 

The award simplification legislation was, importantly, the instrument of the Howard 

government to alter the jurisdiction of the AIRC, the characteristics of awards, and to 

delete reregulate the primary and secondary levels.  Several critical provisions in the 

WR Act and WROLA were instrumental in establishing and conducting the Test 

Case.
33

  I discuss these sections of the WR Act and the WROLA to demonstrate the 

complexity of the apparatus of labour law made at the primary regulatory level to 

govern the AIRC’s capacity to regulate the secondary level.  This is a technical 

treatment of the legislation necessary to understand its role as the instrument of the 

Howard government to reclaim and redistribute part of the AIRC’s regulatory 

capacity.  The conduct of this Test Case was all the more problematic because the 

AIRC was required to contemplate and implement legislation restricting its award 

making jurisdiction within that same jurisdiction.  At the same time, employers, with 

33

 These provisions are cited from the WR Act as it read and was applied in 1997, prior to any 

amendments.  The relevant sections are contained in full in Appendix 1.  For the purposes of this study, 

the ‘award simplification legislation’ refers specifically to ss 88, 89, 106, 143, 109, 120 of the WR Act 

and items 49-53 of the WROLA.
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the active support of the federal government, were taking every opportunity offered 

under the legislation to force unions and the AIRC to respond.  

The award making powers of the AIRC were found under Part VI – Dispute 

Prevention and Settlement of the WR Act.  One of the objects for this part of the Act 

that appeared under s 88A was to ensure that awards were simplified and suited to the 

efficient performance of work according to the needs of particular workplaces or 

enterprises.  This section of the WR Act clearly stated the changed role for awards 

under the new legislative regime.  In line with these fundamental changes to awards, 

the general functions of the AIRC set out under s 89 emphasised conciliation in the 

dispute-settling process.  Arbitration was only to be used in preventing and settling 

industrial disputes ‘as a last resort and within the limits specified by the Act’ (s 

89(a)9ii).  This aspect of the AIRC’s role became important during the preliminary 

Test Case hearings where the federal government persistently urged the AIRC to 

proceed to arbitration.  

The Test Case centred on a Full Bench’s determination of the ‘allowable matters’ set 

out under s 89A of the WR Act. 
34

  The 20 allowable matters under s 89A(2) included: 

(a) classifications of employees and skill-based career paths;

(b) ordinary time hours of work and the times within which they are 

performed, rest breaks, notice periods and variations to working hours;

(c) rates of pay generally (such as hourly rates and annual salaries), rates of 

pay for juniors, trainees or apprentices, and rates of pay for employees 

under the supported wage system;

(d) incentive-based payments, tallies, piece rates and bonuses;

34

 The full text of s 89A. of the WR Act is listed in appendix 1.
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(e) annual leave and leave loadings;

(f) long service leave;

(g) personal/carer’s leave, including sick leave, family leave, bereavement 

leave, compassionate leave, cultural leave and other like forms of leave;

(h) parental leave, including maternity and adoption leave;

(i) public holidays;

(j) allowances;

(k) loadings for working overtime or for casual or shift work;

(l) penalty rates;

(m) redundancy pay;

(n) notice of termination;

(o) stand-down provisions;

(p) dispute settling procedures; 

(q) jury service;

( r) type of employment, such as full-time employment, casual employment, 

regular part-time employment and shift work;

(s) superannuation;

(t) pay and conditions for outworkers, but only to the extent necessary to 

ensure that their overall pay and conditions of employment are fair and 

reasonable in comparison with the pay and conditions of employment 

specified in a relevant award or awards for employees who perform the 

same kind of work at an employer’s business or commercial premises.

During the arbitration hearings, the federal government urged the AIRC to interpret s 

89A within the context of the overall policy objects of the WR Act.  Consistent with 

the principal object and the objects of Part VI of the WR Act, the purpose of s 89A 

was to limit the scope of awards.  This, the government argued, should not be 

interpreted in a manner inconsistent with the objects of the WR Act.  The wording of 

s 89A set out the permissible subject matter of an industrial dispute and was not 
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defined by reference to broad generic classes of matter.  There was no scope for the 

operation of connectors such as ‘in relation to’, or ‘pertaining to’ that could extend the 

subject matter of the dispute.  Traditionally, the content of federal awards was limited 

by three principal considerations:

1. the constitutional and legislative constraints upon the jurisdiction of the 

Commission;

2. the matters which were put at issue by the parties, and which constituted 

the ‘ambit’ of the dispute between them;  and

3. the policies of the Commission as determined from time to time, and as 

reflected in wage-fixing principles or test case outcomes (B. Creighton 

& Stewart, 2000).

These general standards governing the content of awards applied under previous 

legislation and created an expansive range of provisions.  

During the Senate’s consideration of the WROLA Bill, the Howard government, 

lacking a majority in the Senate, reached a compromise with the Democrats over the 

number and type of allowable award matters in what ultimately became the WR Act.  

The compromise retained four significant features: – awards were preserved as the 

mechanism for prescribing minimum entitlements rather than the legislation itself, 

enterprise agreements and AWAs would be certified following ‘benchmarking’ 

against awards in a ‘no-disadvantage’ test, the allowable matters were increased from 

18 to 20, and the scope of some allowable matters was increased (Pittard, 1997).  

The ‘allowable’ award matters that were eventually included under s 89A were 

similar to the ‘industrial’ matters defined in s 4 of the original CA Act.  A major 
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difference was that s 89A(2) of the WR Act assigned an exhaustive list of matters.  

Notable exclusions to the matters listed in the CA Act included occupational health 

and safety, training, study leave, amenities, rest periods, union right of entry, 

employer deduction of union dues and authorised stop work meetings (CCH). Under s 

89A(5), the WR Act also excluded casual/permanent and part-time/full-time staffing 

ratios that had until that time served as a protective function during labour market 

change. The Democrats’ compromise included superannuation and pay and conditions 

for outworkers in the allowable matters, and the use of junior rates of pay subject to 

an inquiry. To that end, the matters included through the compromise were marginal, 

but the overall package of amendments retained some of the AIRC’s powers that the 

federal government had sought to remove.  Although the union right of entry 

provisions were no longer allowable, the legislation retained dispute settling 

procedures.  This enabled unions to engage in settlement of disputes arising out of 

matters in the award. The allowable matters were a statement of basic entitlements to 

leave, hours of work, rates of pay and classification structures.  The nature of the 20 

allowable matters and the notion of the ‘safety net’ represented the ideology 

underpinning the WR Act.  The 20 allowable matters prescribed the rights and 

entitlements of an individual worker where individual contracts were the ultimate aim.  

Any matters outside these 20 that related to the collective interests of workers in an 

industry or occupation, or obliged employers to establish or protect worker welfare 

were, by exclusion non-allowable. Section 89A(2) withdrew many existing employer 

award obligations while simultaneously withdrawing a range of employees’ rights. 
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If, as Sorrell (1979 p. 116) has suggested, the definition of ‘industrial matters’ made 

through previous federal legislation
35

 was the identity of principle, that ‘described a 

social fact, the essentially marginal nature of the area in which management and 

labour negotiate’, then the range of ‘allowable matters represented a different set of 

principles.  By including a range of ‘allowable’ rather than ‘industrial’ matters, the 

legislation reoriented the essential nature and purpose of awards and the AIRC.  Here, 

the prevailing principle was based on an ideological reinterpretation of the 

employment relationship.  To reshape management/labour relations and the regulatory 

process, the WR Act prescribed a specific range of matters as a ‘safety net’ of 

minimum conditions outside of which the AIRC could not arbitrate.  Unions could 

seek to retain non-allowable matters in agreements, but the AIRC could not exercise 

its award making powers beyond those the WR Act stipulated.  

The WR Act provided a limited opportunity for the AIRC to include additional 

matters under ss 89A(2)(6) which read: 

The Commission may include in an award provisions that are incidental to the 

matters in subsection (2) and necessary for the effective operation of the award.

This provision gave some scope to the parties, particularly unions, to argue for the 

inclusion of additional matters.  In 1999, a Full Bench was convened to simplify the 

Australian Public Service General Conditions Award 1995 to give guidance in respect 

to the types of leave that were allowable.  The Test Case and other Full Bench 

decisions built up a body of case law in this area, where it became clear that the AIRC 

35

 This has been discussed previously in sections 2.6 and 2.13.
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would interpret the meaning of allowable matters according to their common 

industrial usage without broad expansion of those meanings, and within the broader 

contexts of the awards and the industry in which the award operated.  Another 

mechanism for extending the range of ‘allowable’ matters beyond 20 was found under 

s 89A(7) that provided for the inclusion of an ‘exceptional matter’ in an industrial 

dispute.  This meant that the AIRC could make an ‘exceptional matters’ order to 

include an otherwise ‘non-allowable’ matter in an award if it was satisfied all of the 

criteria under s 89A(7) had been met.  Like the ‘incidental and necessary’ provision 

under s 89A(6), s 89A(7) potentially broadened the range of matters that the AIRC 

could include in an award.

In the award variation applications, ACCI targeted penalty rates by seeking a 

variation based on s 143 of the WR Act.  ACCI argued that payment of penalty rates 

hindered productivity and therefore offended s 143(1)(c).  Under s 143(1)(C), awards 

could not contain provisions that had the effect of restricting or hindering 

productivity, having regard to fairness to employees (my emphasis). This last clause 

was included in the provision as a result of the Democrats’ compromise and had 

particular significance for the LHMU in arguing its case.  Penalty rates eventually 

became the subject of a separate Full Bench hearing following the major award 

simplification determination in the Test Case.  The Full Bench also contemplated s 

106 of the WR Act during the Test Case.  Under this provision, a Full Bench could 

establish principles for the making or varying of awards in relation to each of the 

allowable matters.  The Full Bench heard extensive submissions from ACCI and the 

LHMU during the Test Case hearings on the establishment of principles, primarily 

because the union strongly opposed such a move.  Munro (2006) claimed that in 
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reality, the wording of s 106(2) made it almost imperative that the Full Bench make a 

determination or declare a set of principles tantamount to those that originate from 

test cases. 

The President of the AIRC could also constitute a Full Bench under s 109.  This 

provision permitted the federal Minister to apply to the President of the AIRC for a 

Full Bench review of an award or order or decision relating to an award or order, if it 

appeared to the Minister that this action was contrary to the public interest.  The 

Minister invoked this provision regularly throughout the award simplification process 

when he was concerned that the AIRC had simplified awards that continued to 

include provisions outside the 20 allowable matters. It was used very prominently 

during the early stages of the Test Case in respect to the Sizzlers Award.
36

Notwithstanding that a single Commissioner made this consent award in the terms the 

parties sought, the Minister lodged an application under s 109 for a Full Bench review 

of the award because it included provisions that were not, in his view, allowable 

matters under s 89A.  The Minister was concerned that the Sizzlers Award could 

stand as a precedent for award simplification and hinder the objects of the WR Act.  

The AIRC could make consent awards under s 111(1)(b).  However, the AIRC’s 

Wage Fixing Principles provided for consent awards only if the AIRC was satisfied 

that certification of an agreement was inappropriate (Pittard, 1997).  

36

 See Collins Finance and Management P/L (Sizzler Restaurant) Employees Interim Award, 1997.  

The Full Bench’s consideration of the application is outlined in further detail in Chapter 6.
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During conciliation, the President agreed to join the Sizzlers Award to the Test Case 

proceedings.  Ironically, the Howard government could ignore its own rhetoric on 

reducing the role of the third party when it chose to take on this role itself.  Section 

109 became an instrument for the federal government not only to enforce the award 

simplification principles, but to ensure that individual Commissioners did not include 

matters beyond the 20 matters the legislation prescribed and extend the scope of the 

AIRC’s powers.  The interventionist provisions of the WR Act permitting the federal 

government to review decisions of the AIRC made certain that the federal government 

would strictly monitor the AIRC’s award making jurisdiction.  

Section 109 was similar to an appeal mechanism in that the Minister could request the 

President to convene a Full Bench to consider the decision of a single Commissioner.  

However, in s 109 cases, an unsatisfied party did not take the appeal action, rather the 

federal Minister if he/she considered the award did not comply with s 89A.  In that 

sense, s 109 resembled a government sanction against the actions of single 

Commissioners.  By acting as a safety net of minimum wages and conditions of 

employment, simplified awards clearly marked out the scope of the AIRC’s 

jurisdiction.  Section 109 served to reinforce the boundaries of this space.  In this 

capacity awards provided the benchmark for assessment of the ‘no disadvantage test’.  

In applying this test, the AIRC considered whether the contents of certified 

agreements and AWAs provided for pay and conditions at least the equivalent of 

those in the relevant award.  Section 170X of the WR Act set out the criteria for 

assessment of the ‘no disadvantage test’.  The IR Act first introduced the concept of 

‘no disadvantage’ to ensure that enterprise bargaining did not disadvantage 
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employees.  The AIRC developed a similar concept in the October 1991 NWC where 

enterprise bargaining agreements had to meet the SEP. The term ‘no disadvantage 

test’ appeared under the Industrial Relations Amendment Act 1992 and was 

subsequently retained under s 170NC(2) of the IRR Act 1993, but with a significantly 

changed means by which no disadvantage would be ‘calculated’ (Waring & Lewer, 

2001).  In 1995, a Full Bench decided to use a ‘global approach, rather than a line by 

line approach’ in making determinations for no disadvantage (Enterprise Flexibility 

Agreements Test Case, (1995) 59 IR 430).  At least in theory, the no disadvantage test 

aimed to make the certification of agreements subject to scrutiny. 

Waring and Lewer (2001) described the ‘no disadvantage test’ as a ‘symbol of 

civility’ in the decentralised bargaining system.  Importantly, the ‘no disadvantage 

test’ carried with it a strong sense of the public interest.  It was not a public interest 

test.  However as Creighton (2000) noted it clearly reflected a continuing perception 

that it would be contrary to the public interest to deprive employees of the benefits of 

an otherwise applicable award without some compensating benefit that was of such a 

character that the agreement would not, on balance, result in a reduction of the overall 

terms and conditions. Combined with the public interest test, the ‘no disadvantage 

test’ sought to safeguard employees in an increasingly decentralised and non-

unionised work environment.  The limit of 20 allowable award matters significantly 

lowered the hurdle for passing the ‘no disadvantage’ test.  The AIRC therefore 

conducted the Test Case within a legal framework of interrelated provisions that 

provided employers with opportunities to assert control of the employment 

relationship. 
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5.3 STAKING THEIR CLAIM: EMPLOYERS  TAKE THE LEAD 

ACCI played a central role in organising and co-ordinating the employer’s response to 

the new legislation.  ACCI’s major objective in instigating the Test Case was to 

ensure that ‘the statutory guidelines for awards are fully applied, are not 

compromised, and achieve their underlying microeconomic reform objectives’ 

(ACCI, 1997a).   ACCI took a prominent role in dialogue on the Howard 

government’s legislative package that included leading an employers’ summit 

(Sheldon & Thornthwaite, 1999a p. 42).  One of the areas ACCI identified as an 

impediment to change was the award system.  Under the award modernisation process 

of the IRR Act, progress had been slow and, for employers, the outcome was not far-

reaching enough.  ACCI was particularly critical of award modernisation because it 

did not create substantive changes to award provisions or remove unnecessary award 

regulation (ACCI, 1996).  In 1995, ACCI forwarded to the then Labor government a 

unanimous joint submission on behalf of Australia’s employer associations 

recommending a core minima of six award provisions including: 

1. a minimum hourly rate of pay for adults;

2. a minimum hourly rate of pay for juniors;

3. four weeks’ paid annual leave;

4. one week paid sick leave;

5. twelve months’ unpaid parental leave after twelve months’ 

continuous service; and

6. equal pay for male and female employees for work of equal 

value.
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The election of the Howard government in 1996 presented a significant opportunity 

for ACCI to further the industrial relations interests of its members.  ACCI had 

promoted the Howard government’s agenda to reduce the scope of awards even 

before the federal government enacted the legislation.  In developing the WROLA 

Bill, the Howard government’s initial proposal was for 18 allowable award matters, 

yet ACCI believed that even 18 matters were too many.  In a submission to the Senate 

Economics References Committee Enquiry into the WROLA Bill 1996, ACCI urged 

the Parliament to pass the Bill as quickly as possibly (ACCI, 1996).  ACCI viewed the 

Bill as ‘an attempt to bring some balance into a labour relations system which had 

hitherto been heavily weighted in favour trade unions’ (ACCI, 1996).  Although 

ACCI considered that confining awards to the proposed 18 statutory subject matters 

was a worthwhile attempt to speed up the process of award reform, it remained 

critical ‘that the government was placing too much emphasis on minima and 

protection, and not enough on the need to provide businesses with greater flexibility’ 

(ACCI, 1996).  In ACCI’s view, matters such as health and safety, superannuation, 

termination and change, equal employment opportunity and other provisions found 

elsewhere in legislation were well beyond the scope of awards (ACCI, 1996).  In the 

end, the Howard government’s deal with the Democrats produced 20 allowable 

matters and the watering down of the restrictions placed on some of those matters.  

In January, 1997, a Full Bench of the AIRC was engaged in a SNR case.  At these 

proceedings, ACCI, with federal government support submitted that the AIRC should 

establish a Full Bench to consider principles with respect to ‘allowable matters’ under 

s 106, the scope of allowable matters provided for in s 89A, and the application of the 

tests in s 143 of the WR Act (Safety Net Review - Wages, (1997) Print P1997).  ACCI 
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tendered a list of awards and submitted that the AIRC should use those awards as the 

basis of the proceedings in the same way that the September 1994 SNR Full Bench set 

in train a process for dealing with award modernisation under s 150A of the IR Act 

1988 (Safety Net Review - Wages, (1997) Print P1997).  As foreshadowed in its 

submissions to the SNR case, the federal government indicated to the AIRC it would 

support ACCI’s approach to award simplification.  The (then) federal Minister for 

Industrial Relations, Peter Reith, instructed his department to allocate resources for 

the purposes of providing advice and advocacy to businesses wishing to simplify 

awards.  

In February 1997, four ACCI member associations filed an application under s 113 of 

the WR Act and item 49 of the Transitional Provisions of the WROLA to vary a 

number of awards to which they were respondent.
37

  These included the Printing 

Industries Association of Australia (PIAA), the Retail Traders Association of Victoria 

(RTAV), the Chamber of Commerce and Industry Western Australia (CCIWA) and 

the Australian Hotels Association (AHA).
38

  The grounds for variation paraphrased 

37

 The following applications were made under s 113 :-

Australian Hotels Association to vary the Hospitality Industry – Accommodation, Hotels, Resorts and 

Gaming Award 1995 (hereafter known as the Hospitality Award);

Retail Traders’ Association of Victoria to vary the Shop, Distributive and Allied Employees 

Association – Victorian Shops Interim Award 1994, the Shop, Distributive and Allied Employees 

Association (Food and Liquor Stores) Interim Award 1994 and the Shop, Distributive and Allied 

Employees Association (Booksellers and Stationers) Interim Award 1994 (hereafter known as the 

Retail Awards (In 1998, RTAV merged with the Retail Traders Association of NSW to become 

Australian Retailers Association (ARA);

Printing Industries Association of Australia to vary the Graphics Arts – General – Interim Award 1995

(hereafter known as the Graphic Arts Award);  and

Australian Red Cross Society and Others to vary the Nurses (ANF – WA Private Hospitals and Nursing 

Homes) Consolidated Award 1991 (hereafter known as the Nurses Award).

38

 Four unions were respondent to the six awards:-
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the objects of the WR Act and the transitional provisions of the WROLA.  The 

applications sought:

• to ensure that the award operated as a safety net;

• to ensure that the award operated as minimum standards;

• to ensure that the award provided a framework for co-operative workplace 

relations;

• to ensure that primary responsibility for determining matters affecting the 

relationship between employers and employees rested with the employer and the 

employees at the workplace or enterprise level; 

• to remove from the award matters of detail or process that are more appropriately 

dealt with by agreement at the workplace or enterprise level;

• to remove from the award provisions that had the effect of restricting or hindering 

productivity, having regard to fairness to employees;

• to ensure that the award was simplified and suited to the efficient performance of 

work according to the needs of particular workplaces or enterprises;  and

• such other grounds as may be advanced at the hearing or that the Commission 

considered appropriate. 

Australian Manufacturing Workers Union – Printing Division (AMWU) - Graphics Arts – General –

Interim Award 1995;

Australian Nurses Federation (ANF) - Nurses (ANF – WA Private Hospitals and Nursing Homes) 

Consolidated Award 1991;

Liquor Hospitality and Miscellaneous Workers Union (LHMU) - Hospitality Industry –

Accommodation, Hotels, Resorts and Gaming Award 1995;  and

Shop, Distributive and Allied Employees Association (SDA) - Shop, Distributive and Allied Employees 

Association – Victorian Shops Interim Award 1994, the Shop, Distributive and Allied Employees 

Association (Food and Liquor Stores) Interim Award 1994 and the Shop, Distributive and Allied 

Employees Association (Booksellers and Stationers) Interim Award 1994.
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Further, in the case of the Graphic Arts Award, the employer association made 

application under s 107(2) for a Full Bench to deal with the proceedings.   For the 

other five awards, employers made an application under s108 to refer the matter to the 

President to deal with the proceedings.  Under s 108, the President could deal with the 

proceeding or refer the matter to a Full Bench.  In taking action to vary these six 

carefully chosen awards, ACCI aimed to retrieve some of the power they perceived 

unions had won through a comprehensive award system (ACCI, 1997a).  ACCI 

consulted widely with its members on choosing suitable awards to vary.  ACCI hoped 

to maximise the opportunities available under the WR Act by seeking variation to 

awards where it perceived unions were not well organised, and lacked resources to 

sustain a major challenge (ACCI, 1997a).  The six awards represented a range of 

industries where the profile of the workforce and the nature of award conditions 

offered potential to challenge the scope of the legislation, particularly if all six 

proceeded simultaneously to arbitration in a test case.  

 The AIRC referred each application to the relevant panel head to programme 

conciliation conferences based on the draft employer awards. The then Minister for 

Workplace Relations and Small Business, Peter Reith, widely circulated copies of the 

draft employer awards in the business community as examples to other employers 

interested in commencing the process (ACCI, 1997a).  ACCI was adamant that 

awards should not retain the extant degree of regulation, penalty rates and limits on 

part-time work (ACCI, 1997a).  In particular, it was concerned that the unions would 

rely on s 89A(6) of the WR Act to argue the inclusion of additional matters as 

‘incidental’ to the 20 prescribed matters and ‘necessary’ for the ‘effective’ operation 

of the award.  ACCI’s draft awards deleted almost all but the 20 allowable matters on 
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the understanding that once matters were removed from awards they would be the 

subject of bargaining and agreement at the enterprise.  However, the outcome of such 

a massive overhaul of awards was more than simply a change of jurisdiction for 

matters found non-allowable.  The exercise significantly changed the essential nature 

and purpose of non-allowable matters that the AIRC had previously awarded in 

settlement of industrial disputes.  Employees could preserve these matters only if they 

could ‘buy’ them back through enterprise bargaining.  

Although ACCI and the Howard government were keen for the AIRC to establish a 

test case as quickly as possible, unions were concerned that conciliation hearings 

should give adequate time for the parties to try to reach agreement.  ACCI’s speed in 

setting in train the award simplification process drew the ire of the then federal 

Democrats Senator Andrew Murray.  Senator Murray believed that employers were 

proceeding with undue haste and were therefore forgetting the obligation to consult 

with employees (WorkplaceInfo, 1997).  Indeed ACCI prepared the six draft awards 

with input from other members such as the Victorian Employers’ Chamber of 

Commerce and Industry (VECCI), the Queensland Chamber of Commerce and 

Industry (QCCI), the West Australian Chamber of Commerce and Industry (WACCI) 

and the South Australian Employers’ Chamber of Commerce and Industry (SAECCI), 

but without consultation with employees or unions.  At the outset, employers and 

unions took very polarised positions that limited the possibility of reaching agreement 

during conciliation hearings.  

There were a number of striking aspects of ACCI’s ‘test case’ strategy for award 

simplification.  It was a sign of the times and the shifting principles regulating the 
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employment relationship, that employers so vigorously pursued variations to 

previously unremarkable awards under new legislation.  ACCI was keen to have the 

AIRC establish a test case to set a precedent in specific strategic areas.  In particular, 

ACCI saw the award simplification legislation as an opportunity to alter working time 

arrangements and reduce penalty rate payments in the hospitality industry so that this 

could become a standard in other industries.  Unlike the metal industry that operates 

mostly on standard hours plus overtime or shiftwork where facility maintenance is 

involved, hospitality and other industries operate up to 24 hours a day, seven days a 

week. 

A similar move in the metal industry to alter overtime or shiftwork allowances may 

have met with immediate hostility from a union experienced in taking industrial 

action.  In 1997, enterprise bargaining was further advanced in the metal industry, 

allowing broader scope for unions to retain non-allowable matters in collective 

agreements.  At the time of the Test Case, the hospitality industry had, and still has, a 

comparatively low rate of enterprise agreements.  Award simplification stood to affect 

many employees in the industry.  ACCI’s actions called several unions into the 

regulatory arena to defend existing award entitlements. 

5.4 THE  CONTENDING UNIONS  

Traditionally, unions activated disputes to bring disputed matters before the AIRC.  In 

this Test Case, the parties took up non-traditional roles in response to the nature of the 

dispute and the disputed matters.  The LHMU, SDA, ANF and the AMWU were the 

respondent unions to ACCI’s claims.  These four unions represented a range of 
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industry groups and occupations in regionally dispersed areas.   I briefly discuss the 

characteristics of each union.

SDA

The SDA is the largest trade union in Australia covering workers employed in all 

areas of retail, including distribution and warehousing.   The SDA has a long history.  

In 1908 unions representing retail workers in New South Wales, Queensland, Victoria 

and South Australia joined together to become the Shop Assistants and Warehouse 

Employees Federation.  Over time, state unions in Tasmania, Newcastle and Western 

Australia became part of the national union.  In 1972 the union changed its name to 

the Shop, Distributive and Allied Employees' Association (Shop Distributive and 

Allied Employees Association, 2006a). 

AMWU

The AMWU is one of Australia’s oldest trade unions.  The printing division of the 

AMWU has coverage and representative rights across the following areas: printing 

and publishing, paper, stationery, printing and bookbinding, printing trade services 

(including advertising services for printing) and allied industries of mailing services, 

signs and advertising display, flexible packaging and abrasive products, printing ink 

manufacture, pulp, paper and paperboard, paper bags, solid fibreboard containers, 

corrugated fibreboard containers, paper products, screen printing.  The division 

currently has 25,000 members and operates in all states and the ACT (Australian 

Manufacturing Workers' Union).
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During the 1990s technological change widely affected the printing industry.  In 

response, employers reduced the number of employees and substantially changed the 

nature of their work.  In 1998, the AMWU commissioned research across various 

classifications covered by the Graphic Arts Award to explore living and working in 

the 1990s and the impact on the workforce (Research and Management Consultants, 

1998).  The research examined various job classifications including desktop publisher, 

layout artist, graphic designer, printer, pre-press operator, storeperson and process 

worker.  The research indicated that the overwhelming concern of workers at that time 

was the lack of job security in a highly competitive labour market (Research and 

Management Consultants, 1998). 

ANF

The ANF is the national union for nurses in Australia with branches in every state and 

territory.  Its core business is to provide nurses with full professional and industrial 

representation.  During 1997-8 the ANF had been actively seeking to secure wage 

increases for employees in the private nursing sector particularly in Western 

Australia, New South Wales, the Australian Capital Territory and the Northern 

Territory to bring them into line with the pay rates in the public and hospital sectors in 

those states.  One of the ANF’s industrial objectives was to establish and maintain 

national consistency in the fixation of nurses’ salaries and conditions through awards 

and collective agreements (Australian Nurses Federation, 1998).  In 1997, the nursing 

industry was facing major change at the workplace arising from a number of sources 

including new technology, new drugs and treatments, changed funding arrangements, 
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changes demographics and introduction of competition or market models of service 

provision (Australian Nurses Federation, 1998). 

LHMU

The LHMU represents workers in four main industry groups including property 

services, health and community services, hospitality and leisure, manufacturing and 

mining.  Over 1000 awards and agreements nationwide set the LHMU members’ pay 

and conditions of employment.  The LHMU’s diverse coverage is a result of almost a 

century of amalgamations with other unions, especially of the Federated 

Miscellaneous Workers Union (FMWU) with the Liquor Trades Union (LTU) in 1992 

(Liquor Hospitality and Miscellaneous Workers Union).  Following the 

amalgamation, the LHMU had 200,000 members.  Today, membership is around 

140,000.  A large number of LHMU members work on a casual or part-time basis, 

with almost one quarter not engaged in full-time work.  Almost 60% of LHMU 

members are women, and over half are from non-English speaking backgrounds 

(Liquor Hospitality and Miscellaneous Workers Union).  

5.5 EARLY UNION STRATEGY: NO RESPONSE IS GOOD RESPONSE 

From the outset, employers took the initiative by applying to vary the awards in 

accordance with the allowable matters prescribed in the legislation. However, the 

ACTU and unions met ACCI’s enthusiasm with solid resistance.  In the early stages, 

there was little the unions could do other than to give no response to the challenge to 

awards.  ACCI’s applications to vary the six awards marked a new role for the unions 
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and the AIRC.  Under s 113(4), the AIRC treated an application to vary an award in 

the same manner, as far as possible, as it treated an industrial dispute, and for that 

purpose such an application was treated as if it were the notification of an industrial 

dispute.  In this case, the unions argued that the employers did not adequately identify 

in their applications how they wanted the AIRC to vary each award, and thus the 

extent of the dispute was unclear. For example, the application to vary the Nurses 

Award included a draft award removing provisions that the employer association 

considered non-allowable, but the Graphic Arts award only listed specific items 

employers wanted the AIRC to remove without submitting a draft award.  The 

employers reserved the right to seek deletion of additional matters as necessary or on 

other grounds the AIRC determined. 

It was an indication of the uncertainty the new legislation created for the AIRC and 

the award parties that the employer applications were not consistently framed in the 

same terms.  The applications sought to vary awards by deleting matters specific to 

each award, but each application differed in substance.  Overall, the variations were 

sourced in the application of the same legislation (s89A of the WR Act and Item 49 of 

the WROLA).  However, each award matter was different and specific to that award 

so, technically, there were no like matters by which the AIRC could vary the awards.  

It was on these grounds that the ACTU consistently argued that the proceedings were 

not of a test case nature.  Test cases instigated by unions would normally come about 

through applications to vary several awards to include the same provisions.  Even 

though the reason for variation was the same in this case, the matters under 

consideration were not.  
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At a meeting of ACTU affiliates on 27 February, 1997, members resolved a general 

union response:-

1. affiliates were to proceed on an award by award basis in relation to the 

application of s 89A – allowable matters;

2. the process involved in relation to allowable matters would have different 

implications for different awards;

3. the ACTU would not be collectively representing all affiliates in proceedings 

in the Commission;  and

4. the ACTU would co-operate in assisting affiliates as required 

(ACTU, 1997).  

In clear contrast to ACCI, the ACTU’s position emphasised that they would urge the 

AIRC to simplify each award individually and not according to a set of fixed 

principles covering all awards.  It was for this reason that the ACTU decided it would 

not represent all affiliates collectively in proceedings so that it did not give the 

appearance of a test case where the decision might apply to all awards.  It was a 

reversal of the collective approach unions normally pursued, but one which was 

strategically the most likely to counter the force of the legislation.  Munro (2006)

viewed the ACTU response as ‘trying to swim against the stream to resist a general 

declaration of principles applicable to all awards’.  This was bolstered by the 

indisputable fact that there was a considerable variation between awards as to the 

circumstances and situation with which they were designed to deal.  
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For unions, this was the start of an era where the AIRC would systematically scale 

down awards in size and purpose, and consequently withdraw the unions’ power.   

Traditionally, the ACTU and its affiliated unions had made applications to increase 

wages or improve conditions of employment through the award system in accordance 

with the prevailing legislation.  Unions developed strategies to vary a number of 

awards in the same manner in order to launch a test case and so ensure that the 

maximum benefits would flow-on to most employees.  Here, ACCI used a similar 

strategy to vary a range of different awards so that the AIRC would establish a test 

case to withdraw the maximum number of existing award provisions.  In this exercise, 

the nature of the awards ACCI chose for variation was critical to ACCI’s overall 

strategy.  Each of the six awards was unique to the industry in that geographic area, 

and contained provisions reflecting the industry and the occupations within it.

5.6 TARGETING STRATEGIC AWARDS 

ACCI argued that they chose the six awards because they covered a range of 

industries and services and revealed a full spectrum of award provisions (ACCI, 

1997b).  On the face of it, this was a valid argument.  However, the significance of 

these awards lay not in their differences, but in the similarities of key provisions, their 

coverage and the relevant union density.  One of the critical provisions common to 

each of the awards was penalty rates.  Most awards had penalty rate provisions that 

established the additional loading payable for work performed outside defined 

‘ordinary time’ hours on Monday to Friday.  The AIRC historically set penalty rates 

to compensate employees for working outside ‘ordinary time’ and to ensure that 

employers maintained ordinary time hours by placing a labour rate premium on work 
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outside those hours. Because the majority of industries the six awards covered 

operated beyond ordinary working hours, employers saw penalty rates as a major cost.  

At the same time, penalty rate payments provided employees with a means of 

supplementing their base income and increased their overall take home pay.  Penalty 

rates was one of the 20 allowable matters under s 89A of the WR Act.  However, 

ACCI did not seek a determination from the AIRC on whether this provision was 

allowable.  Rather it sought a review under s 143(1B)(C) of the WR Act that provided 

that an award must not contain provisions that have an effect of hindering 

productivity, having regard to fairness to employees.  In keeping with the WR Act’s 

‘safety net’ ethos, ACCI’s application claimed the level of penalty rate payments in 

awards should be no more than a minimum safety net.  

The six awards had a number of common factors including the coverage of 

employees, the nature of the industry and union participation.  ABS data for 1997 are 

shown in the table 5.1.
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Table 5.1 Union Participation rates across Industries 1997

Industry Union Participation as % of all 

employees in that Industry

Manufacturing (Graphic Arts Award) 36.6%

Retail Trade (Victorian Shops Award) 22.3%

Accommodation, Cafes and 

Restaurants (Hospitality Award)

15.5%

Health and Community Services 

(Nurses Award)

34.6%

Source:  ABS Earnings, Benefits and Union Members Cat 6310.0 August 1999

Note: These statistics are indicative of the relevant industry only and may not exactly reflect the 

particular award coverage.

ABS data on the gender breakdown of employed persons by Industry Subdivisions for 

February, 1998 are shown in table 5.2.

Table 5.2 Labour Force Participation Rates by Gender

and Industry Sub-Division 1997

Industry sub-division Males as a % of the total 

workforce

Females – as a % of the 

total workforce

Printing, Publishing and 

Recorded Media

58.4% 41.6%

Personal and Household 

Goods Retailing

38.9% 61.1%

Accommodation, Cafes and 

Restaurants

44.6% 55.4%

Health Services 23.2% 76.8%

Source:  ABS Statistics - Employed Persons by Industry Divisions and Subdivisions Cat 6203.0 

February, 1998.

The ABS data presented here indicate that in 1997, except for the printing industry, 

the three other industries had a predominantly female workforce, especially in health 

services where the Nurses Award had coverage.  Union participation rates varied 

between the industries with the nursing workforce having the highest level of density.  
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Notably absent from ACCI’s application were any awards covering the public sector. 

ABS statistics for 1997 indicate trade union density in the public sector was 54.7%, 

whereas the private sector had a density of 23.3% (Cat 6310.0).  ACCI does not 

represent the public service, so the six awards were only illustrative of some private 

sector parts of the national workforce.  In recognition of this apparent omission, the 

Minister for Education for the State of Victoria later applied to join two Victorian 

Teachers Awards
39

 to the other six awards during proceedings before the Full Bench.  

The Full Bench did not agree to the application and it was not until 1998 when the 

Australian Public Service General Employment Conditions Award 1995 became a test 

case vehicle for allowable leave provisions that a Full Bench made a determination on 

a major public sector award.  The following specific information highlights the 

individual nature of each of the six awards.

The Graphic Arts Award

First made in 1945, the Graphic Arts Award is an industry-specific award reflecting 

the circumstances of the printing and allied industries and the employees working 

within it.  It covers small scale printing operations in specific areas of all states 

including:  Brisbane in Qld, Cumberland, Maitland, Newcastle, Lake Macquarie in 

NSW, Melbourne, Ballarat, Bendigo, Geelong and Geelong West in Victoria, 

Adelaide in South Australia, all of Western Australia, Hobart in Tasmania and all of 

the Australian Capital Territory and the Northern Territory. 

39

 The two awards which the Victorian Government sought to join in to the test case proceedings were 

the Teachers (Victorian Government Schools) - Interim Award, 1994; Teachers (Victorian Government 

Schools) Conditions of Employment Award, 1995.
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The Graphic Arts Award covers occupations in the printing or a kindred industry 

including composing, reading, electrotyping, stereotyping, letterpress machining, 

lithographic machining, lithographing, machining, printing of all classes, slug-casting 

or type-casting, machine attending and adjusting and/or repairing, type-founding, 

engraving, process engraving and/or photo engraving, commercial designing, writing 

and/or drawing, publishing, despatching, book-binding, binding, and a wide range of 

machine tasks working with paper products.  In 1995, following the award 

modernisation process, under s150A of the IRR Act, the AIRC made the Graphic Arts 

General Interim Award 1995 which partly superseded the Graphic Arts Award 1977.  

The AIRC made this as an interim award pending ongoing discussions over the 12 

level classification structure.

According to the National Printing Industry Training Council, in 1997, the industry 

had the following characteristics: 

• 85.3% of companies in Australia employed less than 20 staff;

• employees commonly had poor language, literacy and numeracy skills; 

• 65,804 staff were directly involved in production functions;

• 17,917 were employed as printers (1,178 of whom are small offset printers);

• 58.2% of printing hands were women;

• 9.6% of  printing and small offset machinists were women;

• 68.4% of employment was located in NSW and Victoria (1996).  
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The PIAA Industry Overview revealed:

• a steady increase in pre-tax profits from 1991-1995 of $500 million to $1,400 

million with 1995-1996 experiencing a fall from this peak;

• most enterprise agreements delivered substantial productivity improvements 

which help offset wage increases;

• a significant fall in the number of advertised positions during 1996;

• an increased rate of redundancies during 1996;  and

• employers were frustrated in their attempts to find skilled labour (Printing 

Industry Association of Australia, 1997).  

Employers sought to delete 53 matters and two appendices (Apprentices – Processing 

and Employment Procedures and Workers Compensation Make-up Pay) from the 

Graphic Arts Award.  Major provisions they wanted to delete included:  Introduction 

of Change, Statement of Employment, Part-time Hours of Work, Unfair Dismissals, 

Time Off During Notice Period, Restrictions on Taking Work off an Employer’s 

Premises, Production of Drawings, Ordinary Hours of Work, Access to Facilities for 

Rest Periods, Trade Union Training Leave, Union Permission for Work on Annual 

Leave, Limitation on Overtime, Ration of Adult to Junior Artists, Apprenticeship 

Restrictions, Preference of Employment, First Aid Chest, Protective Clothing, Time 

and Wages Record, Right of Entry for Union Officer, Union Delegate, Union Notices, 

and Union Membership Protection.
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The Nurses Award

Of the six awards ACCI applied to vary, the Nurses Award had the highest level of 

union participation and the highest proportion of female employees. The Nurses 

Award covers employees in over 130 private nursing homes throughout Western 

Australia including retirement homes and aged-care facilities.   The aged-care sector

is largely privately run or run by not-for-profit organisations and funded directly from 

the federal government plus some input from residents (Nowak, 2000).  During the 

1980s and 1990s federal and state commissions progressively developed awards with 

common national nursing industry rates of pay and conditions of employment. In 

1990 (Decision - Health and Welfare Services, 1990a), a five member Full Bench set 

national wage levels for registered nurses levels 1, 2 and 3.  That year, the AIRC also 

handed down decisions establishing national shift and weekend penalties (Decision -

Health and Welfare Services, 1990b; Supplementary Decision - Health and Welfare 

Services, 1990).  The Nurses Award made in 1991 reflected these national standards.  

Employers applied to delete 26 matters from the award and one appendix (Accrued 

Days Off and Roster Variations).  The provisions they sought to delete included:  Paid 

Rates Award,
40

 Hours, Rostered Days Off, Minimum Recall, Annual Leave Roster, 

Laundry and Uniforms, Increasing Allowances, Time and Wages Book, Interviews, 

Rosters, Telephone Rental, Restrictions on Casuals, Accrued Days Off, Effect of 38 

Hour Week, Payment of Wages, Deductions, Transfer to Lower Paid Duties, Time off 

40

 Of the six awards, the Nurses Award was the only paid rates award.  The Full Bench decided to 

address matters pertaining to paid rates awards in a separate hearing.
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During Notice Period, Notice to Commonwealth Employment Service, and Average 

Occupied Beds.

The Retail Awards

RTAV made one application to vary the three Retail Awards.
41

 In 1996, the Kennett 

Liberal government transferred these three awards, along with all Victorian state 

awards, into the federal jurisdiction when the Victorian Parliament referred aspects of 

its industrial relations powers to the Commonwealth and abolished the Employee 

Relations Commission of Victoria (Australian Industrial Relations Commission).   

With the exception of Victoria, State awards regulate the Australian retail industry.  In 

Victoria, the state counterpart of the SDA is the key employee representative body for 

each of those state awards.

 The Victorian Shops Award, along with three roping-in awards, covered employees 

of major retailers such as David Jones Ltd, Brashs Pty Ltd, Spotlight Stores, Roger 

David Stores, Sussan Corporation and more than 30 clothing, sportswear and 

accessory stores.  The Booksellers Award covered booksellers and stationers

including Angus and Robertson Bookworld, Dymocks and Collins booksellers.  The 

Food and Liquor Sellers Award covered workers employed by a number of retailers 

including Jewell Foodstores and Maffra Festival Supermarkets.  These three awards 

covered the majority of Victorian retail workers in food and personal and household 

goods.  

41

 On 16 March, 2000 Hingley (C) consolidated the three retail awards into one ‘simplified’ award –

the Shop Distributive and Allied Employees Association – Victorian Shops (Interim) Award 2000.
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Since the inception of a Victorian Wages Board more than 50 years ago, the retail 

awards have applied to managers in retail establishments as well as employees.  Even 

in small retail businesses where the manager exercised all of the managerial functions 

in the business, the manager was always properly covered by the award (Shop 

Distributive and Allied Employees Association, 2006b).  As a result of award 

restructuring under the SEP, the AIRC determined that a shop assistant had 92.4% 

relativity to a Metal Fitter under the Metal Industry Award that was used as the 

benchmark for classifications.   State tribunals adopted this relativity with some minor 

variations resulting in almost uniform rates of pay for shop assistants across Australia.    

(Shop Distributive and Allied Employees Association, 2006b)

Employers applied to delete 31 matters from the Food and Liqour Award, 32 matters 

from the Booksellers and Stationers Award and 27 matters from the Shops Award.  

The major common matters included Training and Promotions, Dress Requirements, 

Ratio of Part time to Full Time Employees, Time off During Notice Period, Protective 

Clothing, Statement of Employment, Blood Donors Leave, Introduction of Change, 

Notice to Commonwealth Employment Service, Accident Pay, Transport of 

Employees, Holiday on Rostered Day Off, and Meals Provided.

The Hospitality Award

The Hospitality Award covered employees in south-east Queensland, New South 

Wales, Victoria and Tasmania who are:
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employed in any capacity whether permanent or casual in hotels, 

resorts, casinos, taverns, wine saloons, wine and spirit merchants 

retailing to the general public and other retail licensed 

establishments in or in connection with accommodation, with the 

selling of drinks, preparing and serving food and drinks, cleaning, 

attending to the premises and all other services associated therein 

(Hospitality Industry - Accommodation, Hotels, Resorts and 

Gaming Award, 1995 clause 5.2). 

Employees working under the award are primarily employed in either accommodation 

hotels with ratings ranging from one to five stars, or suburban or corner style hotels 

which relied predominantly on food and beverage takings, and/or gaming and 

entertainment facilities.  Other types of establishments include resorts, bars and 

taverns.  A majority of these businesses operate on a seven days a week basis and all 

accommodation hotels operate seven days a week, 24 hours a day (Australian 

Industrial Relations Commission, 1997a).  Many of the places of employment covered 

by the Hospitality Award operate continually.  Employees are likely to be required to 

work across the 24 hour spectrum in shifts, casual engagements or permanent part-

time arrangements.  Because of this, penalty rates have been a longstanding feature of 

the wages structure in the industry (Australian Industry Commission, 1996).  

The Hospitality Award has its origins in the Hotels and Retail Liquor Industry Award 

1975, a federal award developed to respond to the needs of smaller hotels and pubs.  

Since then, the AIRC has made many variations to amend and insert provisions, and 

to change its name to reflect the broader scope of the industry it covers.  Following 
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lengthy negotiations, the AIRC restructured the award to reflect the SEP of the 1988 

NWC.  Key areas of change related to career paths, employment classification, 

flexibility in a range of employment provisions and the insertion of an ‘enterprise 

flexibility’ clause that was intended to provide a further avenue for the industry to 

implement workplace reform within the existing award.  Several provisions did not 

change significantly during this time, including accommodation, annual leave, 

apprentices, award compliance, bereavement leave, days off coinciding with public 

holidays, holidays, juniors, meals, sick leave, standing down of employees and travel. 

The AIRC reformatted the award into ‘plain English’ and inserted a number of 

provisions including alternative methods of payment, family and parental leave, 

notice of change, redundancy and termination, superannuation and training wages.  

Most of these provisions were the result of flow-on from NWC and test case 

decisions.  

In addition, the AIRC substantially modified a number of matters including notice of 

dismissal, hours of work, part-time and casual employees, job and skill classifications, 

penalty rates and dispute resolution.  The dispute resolution clause placed the 

emphasis on the parties seeking resolution as a first stage in the process before union 

involvement.  Employers were also obliged to discuss with employees and their union 

the introduction of major change in advance.  The combined effect of these clauses 

was to provide considerable scope to tailor employment conditions to the 

circumstances of the workplace.  However, where major change was involved, 

employers were compelled to consult with unions although that did not imply they 

needed union consent (Australian Industry Commission, 1996). 
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The Hospitality Award has historically been the benchmark for other awards in the 

tourism and hospitality industry.  In 1996, the following state awards also covered 

hospitality employees:  

New South Wales

• Caterers Employee (State) Award;

• Club Employees (State) Award;

• Hotel Employees (State) Award;

• Private Hotels, Motels and Guest House etc (State) Award;

• Restaurant Employees etc (State) Award;  and

• Theatrical Employees, Recreation and Leisure Industry (State) Award.

Victoria

Amendments to the Employee Relations Act 1992 repealed all Victorian awards.  

Minimum conditions of employment were specified in Schedule 1 of the ER Act.  The 

three repealed awards included:

• Canteen Workers Award;

• Hotel, Restaurant and Boarding Houses Award;  and

• Licensed Clubs Employees Award.

Queensland

• Boarding House etc, Employees’ Award – South-Eastern Division;

• Boarding House Employees’ Award – State (Excluding South-East 

Queensland);

• Café, Restaurant and Catering Award – South-Eastern Division;
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• Café, Restaurant and Catering Award – State (Excluding South-East 

Queensland);

• Club Employees’ Award – State  (Excluding South-East Queensland);

• Clubs Etc. Employees’ Award – South-East Queensland;

• Hotels, Resorts and Certain Other Licensed Premises Award – State 

(Excluding South-East Queensland);

• Hotels, Resorts, and Accommodation Industry Award – South-East Division;

• Motel Industry Award – Southern Division (Eastern District);

• Sanctuary Cove Employees’ Award.

South Australia

• Boarding and Guesthouse Award;

• Cafes and Restaurants Etc. (SA) Award;

• Canteens, Dine-Ins and Buffets (In Theatres) Award;

• Delicatessen, Industrial and Commercial Canteens, Unlicensed Cafes and 

Restaurants Award;

• Hotels, Clubs Etc, Award;

• Motels (SA) Award.

Western Australia

• Catering Workers’  Award;

• Club Workers’  Award;

• Hotel and Tavern Workers’ Award;

• Licensed Establishments (Retail and Wholesale) Award;

• Motel, Hostel, Serviced Flats and Boarding House Workers Award;
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• Restaurant, Tea-Room and Catering Workers Award.

Tasmania

• Hotel and Motel Keepers’ Award;

• Licensed Clubs Award;

• Restaurant Keepers’ Award.

In 1996, the Queensland Industrial Relations Commission, in a manner similar to the 

federal award modernisation process, was systematically reviewing its awards under s 

150 of the Queensland Industrial Relations Act 1990.  This review sought to include 

facilitative provisions allowing greater flexibility, to ensure the award was written in 

plain English and did not contain any obsolete provisions.  In NSW, SA and 

Tasmania, the state tribunals reviewed awards only at the initiation of the parties.  

Many state awards still contained arrangements that were seen as unnecessarily 

detailed.  Unlike award simplification under the WR Act, these reviews did not force 

an ‘allowable matters’ doctrine on the award parties or confine the jurisdiction of the 

state commissions.  

The broad effects of the Test Case for hospitality employees nationally were therefore 

attenuated by the existence of the state awards which continued to operate.  For 

employees covered by state awards, simplification of the Hospitality Award did not 

have an immediate effect.  However, the outcome of the Test Case was not just on the 

hospitality industry but on all other federal awards and the jurisdiction of the AIRC.  

The LHMU claimed that in 1997, this award covered approximately 100,000 

employees (Liquor Hospitality and Miscellaneous Workers' Union, 1997).  Therefore 
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the immediate impact was only on hospitality employees covered by this federal 

award and did not affect state award employees.

ACCI applied to delete 53 provisions from the Hospitality Award including:  the 

Preamble, Enterprise Flexibility, Index of Facilitative Provisions, Introduction of 

Major Change, Dismissal re Uniform Requirements, Cleaning Work, No Deduction 

for Breakage, Permanent Cannot Work as a Casual, Payment for Casual Work, 

Restrictions on Casual Employment, Restrictions on Part-Time Work, Discussions 

Before Termination, Transfer to Lower Paid Duties, Employees Leaving During 

Notice Period, Alternative Employment, Time Off During Notice Period, Notice to 

CES, Statement of Employment, Unfair Dismissals, Mixed Functions, Payment of 

Wages, Method of Working 38 Hour Week, Hours of Work, Wage Entitlements, 

Sickness on Rostered Day Off, Payday, Rostered Day Off, Breaks, Restrictions on 

Overtime, Accommodation and Meals, Travelling, Transport and Fares, Training, 

Accident Pay, Amenities, Clothing, Equipment and Tools, Occupational Health and 

Safety, Time and Wages Book, Posting of Award, Preference, Stop Work Meetings, 

Union Officials, Appendix B – Jobskills. ACCI consolidated some of these 

matters in the redrafted award that went before the Full Bench during arbitration. 

5.7 THE  HOSPITALITY  INDUSTRY 

The hospitality industry is an important component of the Australian economy.  It is a 

labour intensive industry with wages comprising the largest single cost item. In many 

operations it represents the most significant variable cost to operators (Australian 
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Industry Commission, 1996).  It is also one of the costs in the production chain that 

can be varied according to demand (Buultjens & Cairncross, 2001).  The majority of 

businesses in the hospitality industry are small, although larger operators have the 

greatest impact on local economies.  In 1996, around 80% of total businesses fell into 

this category (Boreham, Lafferty, Roan, & Whitehouse, 1996).   The size of the 

business largely determines the characteristics of its workforce.  As large 

establishments offer a much wider range of services, they require a more diverse 

workforce.  They have more highly developed management structures, and exhibit a 

highly segmented labour market   A small core of highly trained and skilled 

employees with secure employment and career paths are complemented by a large and 

increasingly casualised, partly-trained and untrained workforce (Buultjens & 

Cairncross, 2001).    

A key feature of the hospitality labour market is the impact of seasonability, high 

levels of voluntary labour turnover, casualisation and segmentation (Timo, 1993).  It 

is a labour market in which women, young people and other disadvantaged workers 

have high participation rates.  
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Table 5.3 gives a profile of the hospitality workforce.

Table 5.3 Comparison of Hospitality Employees with

All Industries By Age and Gender

Employment 

Growth

May 86-May 95 Hotels and Catering

 all industries

26.8%

17.9%

Proportion of 

Employees aged 15 

– 24 years

May 1995 Hotels and Catering

All industries

39.4%

19.8%

Employee Gender May 1995 Hotels and Catering 

Males

Females

All industries

Males

Females

45.2%

54.8%

56.8%

43.2%

Source:  ABS statistics extracted from the Industry Commission Report into Tourism, Accommodation 

and Training April 1996.

These figures indicate that in 1995 the hospitality and catering industry was growing 

at a rate higher than other sectors of the economy, with a relatively young, 

predominantly female workforce.  This was largely due to the growth in tourism both 

within Australia and internationally.  The increase in overseas visitors had a marked 

influence on the development of tourist accommodation and the types of services 

provided.  A high percentage of jobs in the hospitality industry are casual or part-time.  

It has one of the highest rates of casual employment of any industry in Australia, 

contributing up to 70% of the workforce in hospitality establishments (Timo, 1993).  

As many of the jobs in the industry require low levels of skill, they therefore attract 

relatively low rates of pay.   Industrial disputation is also low.  Buultjens and 

Cairncross (2001) suggested that these two factors may be related to the low rate of 

unionisation throughout the industry.  They noted that the low level of unionisation 
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made it unlikely that unions would be a major constraint on flexibility in the sector.  

These characteristics and those of the other five awards formed an important part of 

ACCI’s overall strategy (ACCI, 1997a). ACCI clearly foreshadowed a test case in its 

applications to the AIRC President for referral to a Full Bench, and may have 

anticipated the union’s strong resistance to this move.  

5.8 ALL THINGS CONSIDERED: THE AIRC’S PROVIDENCE

This was an extraordinary time for unions and the AIRC.  By implementing the 

provisions of the WR Act, the AIRC created a contest for the retention of existing 

award provisions.  The AIRC had limited precedent to inform this process, and relied 

on its customs and practice and the legislation to guide proceedings.  In the award 

modernisation process carried out under the IRR Act, the AIRC had streamlined and 

modernised award language, not reduced the content of awards to a specified number 

of allowable matters.  The AIRC had hitherto exercised its award making powers 

within the limitations of the legislation, High Court decisions and the matters sought 

in a log of claims.  Previous legislation did not, however, constrain the AIRC’s 

arbitral powers to a pre-determined number of matters.   The legislation placed the 

AIRC at the centre of a process in which it would effectively take away existing rights 

from award employees and reduce the scope of its own regulatory capacity.  

 In this Test Case, the AIRC conciliated and arbitrated in a legislative scheme based 

on withdrawal and exclusion.  The AIRC used its dispute settling powers invoked 

through the award variation provisions of s 113(4) to dismantle awards to comply 

with the 20 allowable matters set out under s 89A.  Technically, the employers and 
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unions were in dispute over applications to vary awards.  However, the conciliation 

and arbitration practice that had historically defined the Australian industrial relations 

system, in this exercise indirectly became an instrument for curtailing institutional 

regulatory power.

Unlike previous large-scale award reform under award restructuring where the AIRC 

had overseen a consultative process at the secondary level, the Howard government 

acted at the primary level to reduce the regulatory capacity of both awards and the 

AIRC through the apparatus of labour law.  The WR Act aimed not only to reduce the 

content of awards and by consequence the powers of the AIRC, but also to change 

their purpose and status.  Under the legislation awards were to become simply a safety 

net of minimum pay and conditions and the AIRC an approving agent for certifying 

agreements.  This represented a significant reduction in the AIRC’s award making 

practice and its status and power to regulate at the secondary level.  In 1993, the IRR 

Act had introduced enterprise bargaining at the primary level.  However, even though 

the IRR Act also contemplated awards as a safety net, it did not withdraw the powers 

of the AIRC in order to scale back awards and compel the parties to bargain.  The WR 

Act provided for a range of enterprise bargaining agreements while simultaneously 

forcing the AIRC to break down the award system.  As the agent of this 

transformation, the AIRC’s initial interpretation of the legislation in the Test Case 

was critical to the Howard government’s ‘reform’ agenda.  

Until ACCI took action under the WR Act, the power of the legislation to effect 

change was latent.  Upon making applications to vary several awards, however, the 

employers called the legislation and the industrial relations parties into action. From 
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the very beginning, the Test Case arena assumed characteristically large proportions, 

but the actors took on uncharacteristic roles.  The employers, backed by the federal 

government and with the full weight of the legislation, took the leading role in the 

contest for regulatory space at the secondary level.  Their actions forced the unions to 

respond to circumstances that they had not confronted in 93 years under arbitration.  

As a result, unions had to adopt a strategy to protect their ground in the knowledge 

that the AIRC through the legislation would inevitably erode it. 

5.9 CONCLUSION

In this chapter, I have made critical connections between the two levels of regulation 

by demonstrating how the legislation enacted at the primary level was operationalised 

at the secondary level through the actions of ACCI to invoke the AIRC’s arbitral 

powers.   Through the WR Act the federal government sought to assert its authority as 

regulator of the primary level to remove much of the regulatory capacity of the AIRC 

and the representative function of unions as the ‘unwanted third parties’ in the 

employment relationship.  ACCI’s application to vary six federal awards and instigate 

a test case sent a clear message to the unions and the AIRC that it would pursue every 

opportunity available under the WR Act to empower employers.  ACCI adopted a 

‘test case’ strategy similar to that of the ACTU and unions to bring the unions and the 

AIRC into the dispute settling process and the regulatory contest. 

Until this time, High Court decisions, a comprehensive body of case law, the contents 

of the log of claims, the parties’ submissions and the legislation guided the AIRC’s 

determinations.  However, in this Test Case, the AIRC could rely only on its customs 



201

and practice, the parties’ submissions and the legislation to conduct the case.  The 

AIRC’s decision on the matter was therefore subject to the strength of the parties’ 

cases and its construction of the statute.  Ironically, and perhaps precariously for the 

Howard government, the intent of the legislation could only be fully realised through 

the AIRC’s conciliation and arbitration of an industrial dispute.  At the secondary 

level, the Howard government could only intervene in proceedings to influence the 

Full Bench in making its decision, where the AIRC at this time still had the full scope 

of its regulatory powers. The next chapter considers how a Full Bench of the AIRC 

exercised its conciliation powers in its initial attempts to resolve the disputes.  
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CHAPTER 6

‘CONCILIATION SO FAR AS POSSIBLE’

6.1 INTRODUCTION

Chapter 5 explored the developments leading to the AIRC’s preliminary conciliation 

conferences and arbitration hearings.  As that chapter explained, ACCI, with the support 

of the federal government, aimed to take full advantage of the opportunities the WR Act 

offered.  ACCI pursued a carefully planned strategy to vary six awards chosen to reflect 

a range of provisions under consideration in a future test case.  Unions and the AIRC 

were required to respond to circumstances that recast the traditional roles of the major 

industrial relations players under new legislation.  

In this chapter, I consider how the AIRC conducted the conciliation stages of the Test 

Case.  These early stages involved conciliation conferences between the award parties 

before individual Commissioners.  The President directed the parties to report their 

conciliation progress to the Full Bench in a series of hearings.  The hearings 

demonstrated the unions’ resentment and hostility in relinquishing award provisions, 

and the AIRC’s difficulty in establishing the precise nature of the case that unions were 

required to answer. To commence the process, the AIRC notified the respondent unions 

of the employer applications to vary the awards.   Parties to the disputes included:
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Nurses Award

The Australian Red Cross Western Australia Division and other employers listed under 

Schedule A of the Award;  and

The ANF

Retail Awards

RTAV representing the respondents to the awards which included over 130 named 

employers; and 

The SDA

Graphic Arts Award

The PIAA, the Graphic Arts Services Association of Australia, the Australian Industry 

Group (AIG), and a range of employers named in Schedule A to the award;  and

The AMWU  – Printing Division.   

Hospitality Award

The AHA;  and 

The LHMU

ACCI appeared on behalf of its members who were party to the disputes in all of the 

Full Bench hearings.  In the first instance, the President referred the applications to the 

relevant panel heads for the Nurses, Retail and Hospitality awards to commence the 

conciliation  process.  For the Graphic Arts Award, McIntyre (VP)
42

 programmed a 

42

 Throughout this thesis, the status of the AIRC member is shown in brackets following the surname.  In 

this case it refers to Vice-President.  Other positions include President (P), Senior Deputy President 

(SDP), Deputy President (DP) and Commissioner (C).
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mentions hearing to consider the variation application and whether to join all six awards 

into one set of proceedings.  McIntyre (VP) held the first hearing of the Graphic Arts 

Award on 3 March, 1997.   Following this hearing, on 22 April, the President convened 

a Full Bench to consider whether to establish a set of principles under s106 of the WR 

Act. Following this hearing, the President directed the parties to the awards to 

commence the conciliation process and report back on progress on 26 June.  The Full 

Bench directed conciliation to continue and held another two report back hearings to 

consider the progress on 23 July and  26 August.  On 8 September, the Acting President 

issued a statement directing the parties to the Hospitality Award to arbitration and 

programmed ten days of  hearings in October and November, 1997.

I begin this chapter with an analysis of the hearing to vary the Graphic Arts Award 

before McIntyre (VP).  This was the first of the six awards the AIRC called on for 

variation and one with a long history of conflict between the respondent parties.  Here, 

the AIRC’s initial task was to determine the exact dimensions of the case the unions had 

to answer confronted by an employer association and a federal government who clearly 

saw the AIRC as the adversary in the case.  

6.2 VARYING THE GRAPHIC ARTS AWARD

On 3 March, 1997 McIntyre (VP) commenced hearing the application to vary the 

Graphic Arts Award.  This was an important opportunity for ACCI and the federal 

government to put their position on award simplification to the AIRC.  Their case was 

not centred on the dispute or the unions.  The case explicitly focused on the AIRC and 

how it should not only conduct the process, but also determine the outcome. At this 
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stage, the AIRC still held its extant regulatory powers.  Until such time as the AIRC had 

made its decision, the federal government and employers could not assume that the 

AIRC would necessarily conduct the case and make a decision in they way they 

intended, even though the legislation was a powerful predictor of the outcome.

The first hearing for the Graphic Arts Award attracted significant interest.  Appearing 

on behalf of their respondent members were representatives of the PIAA, Metal Trades 

Industry Association of Australia (MTIA), the Chamber of Manufacturers of NSW -

Industrial, and the AMWU.  ACCI and the Minister for Industrial Relations on behalf of 

the Commonwealth and also for the governments of the States of Victoria, Queensland, 

South Australia and Western Australia and for the government of the Australian Capital 

Territory (hereafter referred to as the Joint Governments) made applications to intervene 

in the proceedings.  At this time, New South Wales (hereafter referred to as the State of 

NSW) was the only state with a Labor government, but it did not seek leave to intervene 

until the matter came before a Full Bench in April, 1997.  

Even during its early years, the AIRC was given few directions with reference to the 

application of its powers, and the fulfilment of its responsibilities as defined under the 

legislation (De Foenander O., 1959).  Similarly then, in 1997, the AIRC was in control 

of its own procedures as set out under s 110(2) (a) of the WR Act and with the guidance 

of a number of High Court decisions.
43

  One of the areas where the AIRC had 

discretionary power was to grant interested parties the right to intervene in proceedings.  

The AIRC could grant leave to intervene in a case to unregistered associations without 

43

  See for example Riordan, Re;  Ex parte Vista Paper Products Pty Ltd, (1991) 65 ALJR 686
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legal existence as such, by granting leave to the members of the association to intervene 

(Butterworths).  A significant part of the commencement of the first hearing centred 

around the intervention applications.  Normally, the AIRC granted intervention rights 

when an applicant established a special interest in the matter to warrant their 

appearance.   Interventions were part of the democratic nature of the arbitration process 

where the AIRC could allow interest groups and others, to participate in the industrial 

relations process. 

The AMWU objected strongly to ACCI’s intervention application, arguing that ACCI 

had no historical connection to the Graphic Arts Award.  Since 1945 when the award 

was first made, ACCI had never been a presence in printing industry award discussions 

and had not been a party to the previous seven years of negotiations between the 

AMWU and the PIAA during the development of the consent award finally made in 

1995.  McIntyre (VP) allowed the interventions, but as the award simplification 

hearings progressed to the Full Bench, the unions strongly contested the intervention 

applications.  This indicated the level of interest and the growing anxiety award parties 

and other interest groups in the community felt.  Nevertheless, the Full Bench allowed 

all interventions to the extent that at times more than 25 parties were present during 

proceedings.  

From the outset, the Joint Governments lent strong support to ACCI’s case.  There were 

three major aspects to their submissions.  The Joint Governments and ACCI submitted 

that the matter of simplifying awards was of such significance to the public interest that 

the President should establish a Full Bench; that the AIRC should establish principles to 

guide the process; and that the President should join the Graphic Arts Award to the 
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other five awards for which similar variations were being sought (referred to as a 

joinder).  They submitted that the AIRC should undertake this action as quickly as 

possible to achieve the reform objectives of the WR Act.   

ACCI’s request for a joinder was a crucial part of its overall test case strategy.  If the 

AIRC varied several awards in a test case it would create a stronger precedent to 

simplify all other awards through general principles rather than on an individual basis.  

The AMWU’s reminder that the AIRC must exercise its conciliation powers before 

proceeding to arbitration limited this tactic to some extent.  ACCI and the Joint 

Government’s insistence on an immediate arbitrated outcome could not override the 

AIRC’s clear obligations to conciliate ‘so far as possible’.   The AIRC could not 

selectively overlook the WR Act’s emphasis on conciliation because award 

simplification was somehow ‘different’.  ‘Simplifying’ awards was in reality varying 

awards through conciliation and arbitration to settle an industrial dispute.  It was not an 

administrative exercise where the AIRC would simply make a determination based on 

‘allowability’, despite ACCI and the Joint Governments presenting their case as though 

it were.

The AMWU opposed ACCI’s and the Joint Governments’ submissions, arguing that 

ACCI had not outlined the specific grounds for variation of the award, nor made a case 

for the union to answer.   The AMWU argued that the application to vary the award 

neither specified the section of the legislation related to each of the matters, nor the 

nature of the claim.  According to the AMWU, McIntyre (VP) could not refer the matter 

to a Full Bench or make a determination at this stage because the employer had not 

made a case for the union to answer.  
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We are left to speculate on their claims …  we are completely in the 

dark as to what case we have to answer …  and then he says we want 

to pass it up to the Full Bench which will probably be as much in the 

dark as we are, but we want to expedite it (Australian Industrial 

Relations Commission, 1997f Cahill p. 23). 

The AMWU outlined a number of options it would contemplate if it knew the grounds 

of the case, but beyond seeking variation to the award, the AMWU believed the onus 

was on the employers to make a case.  The AMWU was most concerned, however, 

about ACCI’s request to join the Graphic Arts Award to the other five awards for a 

common hearing.  It argued that the Graphic Arts Award ‘at law and fact, is not 

common to the other awards’ (Australian Industrial Relations Commission, 1997f Cahill 

p. 25).  In the AMWU’s view, a joinder on the grounds of commonality was not 

warranted as the six awards varied in background, circumstances and history.  ACCI’s 

request for a joinder mirrored an ACTU tactic to make applications to vary a number of 

awards simultaneously so that the AIRC could pass on the effects across the board.

ACCI was very assertive in its submission, putting forward a detailed set of procedures 

that it expected the AIRC to follow.  The Joint Governments expressed strong political 

support for ACCI’s position. Both parties urged the AIRC to establish principles under 

s106 of the WR Act in a comprehensive approach to award simplification.  The Joint 

Governments made it very clear that McIntyre (VP) should refer the matter to a Full 

Bench so the process could be expedited and ‘work well in this award and awards 
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generally’ (Australian Industrial Relations Commission, 1997f Hamilton p. 29).  

McIntyre (VP) sought clarification of ACCI’s reasoning:

If a Full Bench were to look at each of the allowable award matters 

under S106, would it not need to know what the claim was?  In other 

words, what do the employers say the principles should be with respect 

to jury service, say?  And would there not be, presumably, counter 

claims or other positions put by the unions?  There has (sic) got to be 

parameters, have there not?  We are not a general regulatory body as 

the High Court keeps telling us (Australian Industrial Relations 

Commission, 1997f McIntyre (VP) p. 29).  

Here, McIntyre (VP) accurately identified the level of detail and complexity the 

legislation presented.  At issue were the nature and substance of the case, and how the 

AIRC would conduct it.  In ACCI’s view, the AIRC was not required to assess the 

content of each individual award matter, only its allowability in terms of the 20 

prescribed matters.  However, in constructing a process for operationalising the broad 

terms of the legislation, the AIRC was still tied to the procedural precedent of previous 

test cases.  McIntyre (VP) relied on procedural precedent when he suggested to ACCI 

and the Joint Governments that they as applicants should state the principles they were 

seeking in order for the union to respond:

Does that not normally happen in test cases?  I mean, normally the 

unions would be the applicants and they would make a claim which 

they would detail and the employers would be able to agree or – or put 
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up counter propositions – but here we have got nothing as to what 

principles anyone says the Commission should establish under 106 or 

item 53.  At the moment anyhow (Australian Industrial Relations 

Commission, 1997f McIntyre (VP) p. 35).

In previous times, unions had initiated previous test case proceedings, relying on 

precedent, where the parties could expect a degree of certainty in the process if not 

necessarily the outcome.  In the early stages of this case, it was not clear how the AIRC 

would progress the award variations.  This initial hearing to vary the Graphic Arts 

award gave expression to the tensions surrounding the legislation and the likelihood that 

the other unions would respond in a similar way.  ACCI had based its test case strategy 

on union initiated cases of the past.  In this case, however, employers had the full 

backing of the Joint Governments and the legislation itself to bolster its case.  At the 

conclusion of the hearing, McIntyre (VP) advised the parties he would refer the case to 

the President, a logical course of action for a matter of this significance.  

6.3 CONVENING THE FULL BENCH 

The AIRC took prompt action following the Graphic Arts Award hearing.  On 12 

March, the President agreed to a joinder of the six awards on the grounds that the award 

variations were of a similar nature, and referred the applications to a Full Bench.  On 22 

April, a Full Bench constituted by Deirdre O’Connor (P), Iain Ross (VP), Anthony 

McIntyre (VP), John MacBean (SDP) and Justine Oldmeadow (C) convened to 

establish principles for simplifying awards.  In granting the joinder, the number of 

parties to the hearing increased, with several more applicants seeking leave to intervene.  
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The Full Bench granted interventions to ACCI, Engineering Employers Association of 

South Australia (EEASA), the State of NSW, the ACTU, and the Joint Governments.  

ACCI led the submissions by tendering a new draft order to amend the relevant awards 

arguing that: 

There is not a great mystery about these present applications because, 

in summary, we seek the implementation of the Workplace Relations 

Act as it applies to awards:  nothing more or less than that (Australian 

Industrial Relations Commission, 1997e Hamilton p. 5).  

ACCI made a comprehensive submission including an overall summary, categorisation 

of each provision in the draft awards, a set of draft principles, and a procedure 

suggesting how the AIRC might carry this out (ACCI, 1997b).  The statement of 

proposed principles included a two staged process for simplifying awards in which the 

AIRC would initially identify the matters that were not allowable or incidental and a 

second stage that would refer to matters of detail within each provision.  Here, ACCI’s 

aim was to provide the AIRC with a comprehensive picture of their claim.  It was a 

response to the AMWU’s argument in the 3 March hearing that ACCI had not made the 

nature of its claim clear to the AIRC or the union, and therefore the AMWU had no case 

to answer.  ACCI argued that the parties could not conciliate to any great extent because 

matters were either allowable or they were not.  The parties could try to reach 

agreement on deleted award provisions, but ultimately the AIRC would be required to 

arbitrate.
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The President indicated that the parties could lead the Full Bench in presenting their 

cases. This was an important gesture because the Bench was clearly open to 

submissions on how the award simplification process could proceed.  It also gave ACCI 

and the Joint Governments an opportunity to try to influence proceedings. ACCI was 

eager to put forward an interpretation of the ‘incidental and necessary’ provision as set 

out under s 89A(6) since this provision gave the AIRC some discretionary judgement 

over the content of awards outside the 20 allowable matters.  ACCI saw the ‘incidental 

and necessary’ provision as relative to the detail of each of the allowable award matters, 

not the award as a whole.  ACCI proposed that the Full Bench should initially identify 

allowable provisions, and then decide whether the subject matter of each provision was 

incidental and necessary to the operation of the award.  Clarification of the ‘incidental 

and necessary’ provision was a crucial task for the AIRC because the divergent views 

on this issue had significant consequences for the content of awards.  If the AIRC took 

the view that ‘incidental and necessary’ referred to the content of each allowable matter 

rather than to the operation of the award as a whole, it could expand the content of 

awards well beyond the 20 prescribed matters.  O’Connor (P) asked ACCI to clarify its 

view on the ‘incidental and necessary’ provisions:  

You do not think the question of what is allowed or incidental and 

necessary for the effective operation of the award is a question of fact?  

Can you give us some guidance about the legal test we would apply, 

apart from the statute that will tell us what is allowable or incidental 

and necessary (Australian Industrial Relations Commission, 1997e 

O'Connor (P) p. 10)?
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The Full Bench was again seeking guidance from ACCI on how it might go about 

implementing these vague, but critical provisions.  ACCI restated the need to develop a 

set of principles that could be applied universally to all awards.  This was a major focus 

of ACCI’s campaign as it was keen to limit the AIRC’s discretion to simplify awards on 

a case by case basis.  If the AIRC established broad principles for application to all 

awards, unions would have less scope to seek inclusion of additional matters.  Again, 

ACCI relied on a tactic unions had used in previous test cases to claim the greatest 

benefits for the greatest number.  

Sensing that the discussion on the ‘incidental and necessary’ provision may have 

brought into focus the AIRC’s discretionary capacity, the Joint Governments were keen 

to remind the Full Bench of its role in award simplification:

The legislation puts the Commission at the centre of the processes 

necessary to achieve the objective of simplified awards and in the view 

of the Joint Governments I represent, it will be necessary for the 

Commission to give award simplification a high priority and provide 

strong direction to the award parties in reviewing their awards  

(Australian Industrial Relations Commission, 1997e Cole p. 20).  

The Joint Governments restated their major arguments – the AIRC must display strong 

guidance and direction, act quickly to put in place an overarching framework to 

complement the legislative provisions, and issue a set of principles to assist the parties 

in the review process.  At this stage, the Joint Governments concentrated on the general 

role of the AIRC in the whole exercise, rather than specific issues related to the awards.  
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Their submission constantly reminded the AIRC that it must act in accordance with the 

intent of the legislation in the role the federal government now envisaged.    This did not 

dissuade members of the Full Bench from reminding the Joint Governments that their 

insistence that the AIRC develop principles and act quickly, seemed to disregard the 

objects of the WR Act that specifically promoted conciliation over arbitration in the 

dispute settling process.   

The ACTU submitted that ACCI’s proposed process would not facilitate conciliation or 

agreement, and created an artificial distinction between those matters that were found 

allowable and those found ‘incidental and necessary’ to the award.  The ACTU 

submitted that the Full Bench could determine both of these types of matters only in the 

context of the award, the industry and the occupations the award covered.  In the 

ACTU’s view, the AIRC should simplify awards on an ‘award by award’ basis, taking 

into account these matters and not according to a universal set of provisions covering all 

awards (Australian Industrial Relations Commission, 1997e).  The other unions present 

at this hearing made individual submissions in support of the ACTU’s position.  

Following the hearing, the AIRC issued directions to the parties to confer with a view to 

reaching an agreed position.  At the end of the conference period the parties were to 

report back to the Full Bench on 26 June, 1997. To assist the conciliation process, the 

President directed the relevant Panel Heads to make available a member of the AIRC to 

conduct conferences if requested (Australian Industrial Relations Commission, 1997d). 

Despite the strong arguments from the Joint Governments and ACCI, the AIRC was not 

persuaded to issue an up front decision on principles to ‘fast track’ the process.  The 

Full Bench relied on the conciliation process to commence proceedings as the 
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legislation required it to do.  For ACCI and the Joint Governments, conciliation was a 

frustrating obstacle in the Test Case process (Cole, 2006).  The Full Bench, however, 

could do no more than pursue the objects of the WR Act through its conciliation and 

arbitration powers. 

6.4 REPORTING BACK TO THE FULL BENCH

In the two months after the April hearing, the award parties, as instructed, attempted to 

conciliate.  The parties made very little progress in any area because of fundamental 

disagreement on the simplification process and the content of awards. Ostensibly the 

hearing programmed for 26 June was for the parties to report back to the Full Bench on 

conciliation progress.  However, a Full Bench decision to hear other matters relevant to 

the proceeding overshadowed the hearing’s original purpose.   At the 26 June hearing, 

the Full Bench agreed to consider joining a further two employer applications to vary 

the Victorian Schools Awards
44

 to the existing six award variations.  Geoffrey Giudice 

who later that year became President of the AIRC and led the Full Bench in the Test 

Case arbitration hearings represented the Victorian Minister of Education as the 

employer in these proceedings.  In addition, the AIRC joined an application under s109 

of the WR Act by the federal Minister for Industrial Relations for a review of a decision 

by Commissioner Wilks in the Sizzlers Award
45

 made on 12 June.  The Full Bench 

hearing on 26 June was initially programmed to allow the six award respondents to 

report back on progress.  However, the Full Bench spent much of the time listening to 

additional submissions in the s109 review, the Victorian Schools Awards, and allowing 

44

Teachers (Victorian Government Schools) Conditions of Employment award 1995, and the Teachers 

(Victorian Government Schools) – Interim Award 1994, hereon termed the Victorian Schools Awards.

45

Collins Finance and Management Pty Ltd (Sizzler Restaurant) Employees Interim Award 1997
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further interventions,.  The size of the hearing and the extra matters added another level 

of complexity to an arena which was already unsettled.

The President directed the parties to the Sizzler’s award to negotiate an enterprise 

agreement, however the irony of the Minister’s intervention in the review of this award 

was not lost on O’Connor(P):  

The President:  It would be a new role for the government, especially 

the irony of the context of uninvited third parties, Mr Cole.  You are 

going to be dealing with the negotiations between the employer and 

employee here.

Mr Cole:  Yes. Of course the government would have had no role if 

the matter had been dealt with by an Agreement, your Honour.

The President:  That is correct.  I just wanted to mention that. 

(Australian Industrial Relations Commission, 1997q p. 67)).

The Full Bench next addressed the applications to vary the Victorian Schools Awards.  

The Minister for Education in the State of Victoria sought a joinder of these two awards 

covering the employment of teachers in Victorian government schools to the six awards 

already being considered by the AIRC.  Over the previous three years, the parties to the 

Victorian Schools Awards had been undertaking a gradual process of bringing the two 

awards together into one.  Until that time, the pace of change had been fairly slow, and 

it was the view of the Victorian Minister of Education that without some assistance at 
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Full Bench level, the process would become intractable (Australian Industrial Relations 

Commission, 1997q Giudice p. 69).  The Minister submitted ‘that a review of a public 

sector teaching award in conjunction with the other applications would permit principles 

to be formulated in light of a broader range of award conditions than would otherwise 

be the case’ (Australian Industrial Relations Commission, 1997q Giudice p. 69).

The Australian Education Union (AEU) objected strongly to the joinder application.  It 

argued that bringing the awards before this Full Bench would be: 

an attempt to jump the queue, as it were, simply because there are 

other applications made by other parties sourced in the same 

legislative section as the application now made by the department.  In 

our submission, those members who are dealing with and are familiar 

with the industry, and who are currently dealing with pending 

applications should consider where in the queue this application 

should sit (Australian Industrial Relations Commission, 1997q 

Bromberg p. 72).    

The application to join the Victorian Schools Awards to the six other awards was part of 

ACCI’s strategy to strengthen its test case approach.  In previous hearings, the unions 

had argued that the six awards before the Full Bench did not reflect a full array of 

conditions or coverage because there were no public sector awards.  If the Full Bench 

approved a joinder of the Victorian Schools Awards to the six other awards, ACCI 

would have more leverage to argue that the awards under consideration represented a 
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comprehensive range of industry sectors and occupations and would merit a test case 

before a Full Bench.

The AEU supported ACTU’s position that arbitration must occur on an award by award 

basis.  Further, the AEU questioned whether the AIRC had jurisdiction to determine 

principles going to the operation of s 89A. Until this time, no party to the proceedings 

had raised jurisdictional matters.  However, the State of NSW explored the issue at 

great length in its submission to the Full Bench.  Granted leave to intervene at the 

commencement of this hearing, the State of New South Wales had interest in the case of 

three different kinds.  As a government it had a general interest in the conduct of 

industrial relations in the State, and as an employer, NSW was party to some 27 federal 

awards that the outcome of the proceedings would affect.   The Industrial Relations 

Commission of NSW was also required to consider and follow any AIRC Full Bench 

decision, particularly where the decision involved principles.   

The State of NSW raised a number of significant questions regarding the power of the 

AIRC to make principles of the type the Joint Governments and ACCI sought.   

According to the State of NSW, the AIRC should consider any arguments as to the 

relevant limits on its jurisdiction (State of New South Wales, 1997 p. 4).  Accordingly, 

the State of NSW argued that the AIRC should, in the first instance, determine the 

extent of its power to make principles under s106.  S106(1)  of the WR Act stated:

After the commencement of this section, a Full Bench of the 

Commission may establish principles about the making or varying of 
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awards in relation to each of the allowable award matters (my 

emphasis).  

In effect, the State of NSW submitted that the Full Bench was required to hand down 20 

separate principles, not a general set of principles that ACCI and the Joint Governments 

were seeking.  The State of NSW submitted that it was apparent that ACCI and the Joint 

Governments:

were attempting to impose a formulation of the jurisdiction of the 

Commission to make ‘safety net’ awards through the mechanism of 

principles in substitution for actual words in the WR Act (State of New 

South Wales, 1997 p. 11).   

The State of NSW submitted that because ACCI’s proposal went beyond the limits of 

the statute, it sought to constrain the powers of an individual Commissioner, and it was 

not open to a Full Bench to take that action (State of New South Wales, 1997 Wright p. 

113).  In light of ACCI’s submission identifying jurisdictional issues, the State of NSW 

argued that the Full Bench should conduct a preliminary hearing to determine whether it 

could make principles under s106 in the form put by ACCI and the Joint Governments.  

The ACTU concurred with this proposal and insisted that the arguments presented at 

this hearing supported their view that the AIRC could only simplify awards on an 

individual basis.  This was part of an overall tactic by the ACTU, LHMU and the State 

of NSW to slow down the process in the hope that the Howard government would not 

be re-elected for a second term (Jones, 2005). 
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In response to the State of NSW, the Joint Governments referred to Minister Reith’s  

Second Reading Speech of the WROLA Bill (Australian Industrial Relations 

Commission, 1997q Cole p. 123).  In his speech, Minister Reith claimed that a Full 

Bench of the AIRC should establish principles relating to the future handling of 

allowable award matters as it had done in the past within the award jurisdiction (Reith, 

1996b).  Though the WR Act expressed the role of the Full Bench in very general terms, 

the Joint Governments argued that it was clearly the intention of the Minister that the 

Full Bench establish principles.  Again, the Joint Governments were reminding the 

AIRC of the intent of the legislation and the Minister’s instructions.  ACCI and the Joint 

Governments rejected the State of NSW’s jurisdictional argument, claiming there was 

no legal impediment to the AIRC’s powers.  They argued that the conciliation period 

had clearly reached an impasse because the unions did not accept the way in which 

employers had addressed ‘allowable’ and ‘incidental and necessary’ provisions in the 

revised awards.  The AIRC should therefore programme arbitration as soon as possible.

It was apparent at this hearing that the AIRC had several major items to consider.  

Conciliation was not proceeding well in any of the award areas.  The position of the 

ACTU and the four unions was diametrically opposed to that of the employer 

associations and the Joint Governments.  The AMWU resented ACCI’s involvement in 

the case.  Having traditionally dealt only with the parties to the Graphic Arts Award, the 

AMWU found it: 

somewhat foreign to have ‘outsiders’ putting a different culture and 

seeking to impose what is a culture or situation in another industry on 

the Graphic Arts union  (Australian Industrial Relations Commission, 

1997q Cahill p. 95).    
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Similarly, the LHMU, SDA and ANF were not about to negotiate away award 

conditions.  Yet by assuming such polarised positions, the unions were forcing the 

AIRC to arbitrate, a risky proposition in difficult times.  The purpose of the Full Bench 

hearing was ostensibly to consider conciliation progress on each award.  However, the 

State of NSW’s very detailed jurisdictional argument presented the Full Bench with 

more complex legal matters to consider.  If the Full Bench agreed with the State of 

NSW and deliberated on its jurisdiction under the new legislation, it would delay the 

proceedings, a situation the federal government was very forcefully trying to prevent.

On 27 June, the AIRC issued a statement directing the four unions to provide a copy of 

their proposed awards in response to the employer draft awards by Friday, 4 July.  All 

relevant parties were to confer and report back on 23 July (Australian Industrial 

Relations Commission, 1997d).  If, at that time, the Full Bench was satisfied that there 

was no prospect of conciliation producing an outcome, it would proceed to arbitrate 

outstanding matters.  Not surprisingly, the AIRC had, until that time, received very few 

other applications to vary awards.  Many award parties were keenly waiting the 

outcome of these proceedings before taking steps to simplify their own awards.  

6.5 KEEPING THEM IN THE DARK: CONCILIATION CONTINUES

The conciliation conferences in each of the award areas made very limited progress.  At 

a meeting between the SDA and RTAV on 16 July, the parties discussed the draft 

employers’ award.  The SDA sought further details on a range of matters from RTAV 

and agreed to provide RTAV with the legal opinion it was relying on to support its case.  
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The SDA insisted that further conciliations should involve the AIRC. In accordance 

with the directions of the Full Bench, the SDA prepared and filed its draft award in 

response to the employers’ version.  At the conciliation conference held before Acton 

(DP) on 16 July, the parties advised her that in informal discussions they could not 

reach agreement on any of the award matters.  They each had fundamentally different 

interpretations of s89A, s143 and other provisions of the WR Act and their application 

to the current proceedings.  Until the Full Bench determined these matters, RTAV and 

the SDA felt that no further meaningful conciliation could take place.  The parties 

prepared a joint statement to that effect for the Full Bench.   

The parties to the Hospitality Award met on 16 May to discuss the employers’ draft 

award.  On 23 June, Wilks (C) held a conciliation conference in which the AHA stated 

that this was its final position in relation to allowable matters.  As directed by the Full 

Bench, the LHMU prepared and filed its draft version of the Award.  On 10 July, Wilks 

(C) met informally with the parties to discuss the scope for conciliation in relation to the 

union draft award.  The LHMU was of the view that ‘while AHA’s position persisted, it 

would make formal conciliation proceedings a somewhat futile gesture’ (Liquor 

Hospitality and Miscellaneous Workers' Union, 18 July, 1997).  Wilks (C) did not 

convene a further formal conciliation conference and made a report to the Full Bench. 

Conciliation in the Nurses Award was frustrated by what the ANF saw as a continual 

refusal on the part of WACCI, acting on behalf of its respondent members, to engage in 

the process.  WACCI initiated one meeting with the ANF that it subsequently cancelled 

and could not for various reasons attend any other meeting. The ANF wrote to MacBean 

(SDP) seeking a conciliation conference before Dight (C).  At a conference on 3 June, 
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before Dight (C), WACCI expressed the view that the matter should be properly 

determined by a Full Bench and not by agreement between the award parties.  Dight (C) 

urged the parties to conciliate over the award matters and made assistance available.  At 

a further conference on 23 June, WACCI remained of the view that until such time as a 

Full Bench had made a decision on allowable matters, the application could not 

progress further by negotiation or conciliation.  In similar fashion, the parties to the 

Graphic Arts Award could not come to any arrangement over the allowable matters.  

The PIAA and AMWU exchanged written correspondence regarding the draft Graphic 

Arts Award, however they did not meet prior to the report back hearing on 23 July as 

the Full Bench had directed.

In light of these apparent differences and the short time allocated for conferences, a 

conciliated outcome was highly unlikely for any of the disputed awards.  The 

conciliation conferences could not seem to progress an accepted understanding of 

allowable matters such that the parties could meaningfully discuss individual award  

provisions.  The AIRC was fulfilling its obligation to pursue conciliation as far as 

possible, but all parties were under pressure to deal with an extraordinary task in an 

untested legal environment.

In the meantime, workers at three Amcor Fibre Packaging plants held a 24 hour 

stoppage in protest against the employer’s application to vary the Graphic Arts Award. 

The stop work meetings drew media attention to award simplification and had the 

potential to slow down the employer’s applications.  On 23 July, the next hearing to 

report on progress, ACCI mentioned the stoppage.  This matter was incidental to the 

purpose of the Full Bench hearing, however ACCI argued that the AMWU printing 
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division had distributed a newsletter outlining principles for the award simplification 

process that the union had not communicated to them during conferences before the 

AIRC or in numerous correspondence.  ACCI objected to the stoppage and the 

AMWU’s approach.  In reference to the newsletter ACCI argued: 

It is not simply that none of this has been put to us in the past and we 

have been kept in the dark about the AMWU position, but it is also a 

clear threat of industrial action, stoppages, and targeting of members 

of the applicants for simply pursuing what is a statutory procedure 

which we are all supposed to be encouraging (Australian Industrial 

Relations Commission, 1997o Hamilton p. 145).    

ACCI’s inference that the parties would embrace the award simplification task could 

hardly have been more misplaced.  In earlier proceedings, the AMWU had accused

ACCI of ‘keeping them in the dark’ about the nature of its claim, yet ACCI was now 

making this same criticism of ACCI.  Both ACCI and the AMWU may have had reason 

to make this accusation, yet the essence of the criticism stemmed from the parties’ 

general uncertainty and confusion in both procedural and substantive matters.  In 

response to ACCI’s objection to the AMWU newsletter, ACTU argued that this was a 

legitimate means of the union communicating with its members.  ACTU pointed out 

that: 

The Minister has indeed engaged in a process not dissimilar in some 

respects to this communication.  The Minister has advanced copies of 

ACCI draft awards and a number of model clauses which reflect the 



225

view of the employer associations about how the allowable matters are 

to be processed and of course by implicit nature, supporting the 

propositions that have been put and the applications that have been 

made  (Australian Industrial Relations Commission, 1997o Combet p. 

183).  

At this hearing, the President granted leave to intervene to a number of parties not 

previously involved in proceedings including the Human Rights and Equal Opportunity 

Commission (HREOC), the Women’s Electoral Lobby (WEL), the National Meat 

Association (NMA), the Metal Trades Industry Association (MTIA) and the 

Engineering Employers Association of South Australia (EEASA).  The ACTU objected 

strongly to the applications of the industry associations, particularly because the 

relevant affiliated unions were not represented.  It argued:

A lot of employer associations could come along to these proceedings 

with a shopping list of issues that they wish to pursue and we do not 

believe that that is going to contribute to a particularly expeditious 

conduct of the proceedings nor be particularly helpful (Australian 

Industrial Relations Commission, 1997o Combet p. 148).    

Employer associations other that ACCI were clearly seeking to intervene in proceedings 

on behalf of members concerned about the allowability of specific award provisions 

such as tallies in the meat industry.
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In its submission to the Full Bench on the progress of conciliation in each of the award 

areas, ACCI reported that the SDA had requested further time to conciliate over the 

Retail Awards, that the parties to the Hospitality and Nursing Awards could not 

conciliate an agreement, and that the AMWU had not even responded to the employer’s 

draft award.  In ACCI’s view, the Full Bench should arbitrate on each of the awards 

since the parties were so fundamentally opposed.  The Joint Governments supported this 

position, urging the AIRC to proceed to arbitration.   The President remarked:  

If this is going to be a long drawn out process for five of us to sit and 

deal with that is not the usual practice, but we may in the light of this 

kind of issue and its importance or novelty decide that we would all sit 

(Australian Industrial Relations Commission, 1997o O'Connor (P) p. 

160).   

In deciding whether to move to arbitration, the President was mindful of the scale and 

significance of the exercise, particularly in light of the fact that this case was not ‘usual 

practice’.

The ACTU argued that the WR Act placed a heavy obligation on the AIRC to exercise 

its conciliation powers very actively to assist the parties to reach agreement.  Normally 

in a test case hearing where the AIRC had before it comprehensive claims to vary 

awards in a way that significantly affected the rights of the parties, the AIRC would 

identify any issues of agreement and disagreement at the beginning.  The AIRC would 

assist the parties through directions and recommendations to resolve these issues.  The 

ACTU submitted that it was common for the parties to argue that there was no hope of 
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reaching agreement through conciliation, yet the AIRC did not always accept there was 

no room to continue (Australian Industrial Relations Commission, 1997o Jones).  Given 

the limited time spent in trying to reach agreement, the ACTU argued that the award 

parties could still conciliate and the AIRC should make every attempt to continue this 

stage.  It was important for the ACTU and unions to continue conciliation despite the 

difficulties, to reinforce their claim that the AIRC should simplify awards on an 

individual basis.  If the AIRC decided to arbitrate the six awards together, then the 

AIRC could apply any principles or draft orders arising out of the decision across all 

awards.

WEL appeared for the first time at this hearing, agreeing with the ACTU and unions 

that the AIRC should be certain that the conciliation process was exhausted before 

proceeding to arbitration.  During the early 1990s, WEL intervened in a number of 

NWC and test cases to improve the needs of low-income women in the workforce
46

.  

Recognising that the legislation threatened the functions of the AIRC, WEL expressed 

strong support for the AIRC:

because it has historically worked in the interests of Australian women 

by presiding over a centralised wage fixing system demonstrated to be 

more conducive to pay equity than decentralised systems, and by being 

the site of breakthrough working conditions vital to women workers eg 

maternity leave and family leave (Australian Industrial Relations 

Commission, 1997o Richters).  

46

National Wage Case - April (1991) 4 CAR 204; Family Leave Test Case (1994) 57 IR 121
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Concentrating on the broader aspects of the case and the AIRC’s purpose, WEL referred 

to s3(j) of the objects of the WR Act that aimed in part ‘to promote the welfare of the 

Australian people by respecting and valuing the diversity of the work force by helping 

to prevent and eliminate discrimination’.  WEL stressed that the Full Bench should 

determine awards individually in order to assess the impact of the removal or alteration 

of provisions within the context of specific industries.  WEL argued that proceedings 

for each award should hear evidence on the type of industry, the employment profile of 

the workforce including age, sex and occupation, the working operation of the award 

including the background of key provisions and an indication of the current enterprise 

bargaining activity (Australian Industrial Relations Commission, 1997o Richter p. 216).  

WEL indicated that in future proceedings it intended to present material to demonstrate 

the potentially discriminatory impact of the removal of award provisions cited in 

material other parties had already submitted.  

WEL’s approach focused on the importance of evidence in any AIRC determination.   It 

drew the Full Bench’s attention to the highly feminised nature of the workforce in most 

of the six awards under consideration and the potentially discriminatory impact of 

withdrawing certain award provisions.  Until this time, submissions from the major 

parties had centred on procedures and the progress of conciliation.  However, WEL 

reminded the parties of the consequences of award simplification not just for women but 

for all vulnerable workers.  Women, young people, casual workers, Aboriginals, people 

from non-English speaking backgrounds, and the low paid were all exposed to the 

consequences of simplified awards, particularly in areas where enterprise bargaining 

was limited.  The parties at this hearing had clear ideological differences that seemingly 

precluded a speedy resolution.  However, the Full Bench allowed one more month to 
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continue conciliation in order to ensure that it had given the parties every opportunity to 

try to resolve the dispute as the objects of the WR Act demanded.  

6.6 MOVING TOWARDS ARBITRATION 

By allowing an extra month before reporting back again, the Full Bench was giving the 

parties a last chance at conciliation before moving to arbitration.  At the hearing on 26 

August, the AIRC needed to take action either to consider the jurisdictional matters the 

State of NSW had raised or proceed to arbitration on all or some of the awards.  As 

directed, the parties met again in conciliation conferences before each of the relevant 

panel heads, but these meetings served to highlight their polarised positions.  At the 26 

August hearing, ACCI asked the AIRC to make a finding that the parties to the 

Hospitality and Nurses Awards had no prospects of conciliating an outcome, and should 

proceed to arbitration.  The ACTU opposed this proposal, arguing that the employers 

had not made reasonable attempts to reach agreement.  ACTU asked the Full Bench to 

refer the applications to vary the awards back to panel heads for hearing and 

determination in accordance with the WR Act and the transitional provisions of the 

WROLA.  

Having considered the parties’ submissions, the AIRC made a statement on 1 

September, 1997 regarding further action for each of the awards (1997b).  In the case of 

the Retail Awards and the Graphic Arts Award, the AIRC was not satisfied that the 

parties had exhausted the possibility of conciliating an outcome and gave directions for 

further conferences between the parties.  A further conference was to be convened for 

the Nurses Award due to a dispute between the parties that had arisen over the content 
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of conciliation conferences.  With respect to the Hospitality Award, the Full Bench was 

satisfied that the AHA had made reasonable attempts to reach agreement with the union 

but there was no likelihood that, within a reasonable period, conciliation, or further 

conciliation, would result in agreement.  Accordingly, the Full Bench listed the matter 

for arbitration (Australian Industrial Relations Commission, 1997b).   Programming and 

directions before the WR Acting President were listed for 8 September, 1997.

6.7 PROGRAMMING THE ARBITRATION HEARINGS 

On 29 August, 1997, Justice O'Connor, who had been President since 1994, resigned 

her commission.  Justice O’Connor had been Head of each Full Bench hearing in this 

matter.  In the intervening period McIntyre (VP) became Acting President until the 

appointment of Justice Geoffrey Giudice as President on 17 September 1997.  At the 8 

September hearing, Acting President McIntyre heard submissions from the major 

parties to the proceedings as well as the State of NSW and WEL.  ACCI tendered the 

final version of the employer draft Hospitality Award, and asked that the AIRC set 

down a date for arbitration in Melbourne in order to prepare their submission.  The Joint 

Governments supported ACCI’s proposals and stressed the need for the AIRC to begin 

arbitrating the Hospitality Award as soon as possible.  

On the same day, (8 September), Acting President McIntyre issued a statement pursuant 

to the programming and directions hearing (Australian Industrial Relations 

Commission, 1997c).  Having considered the submissions, the AIRC listed the 

applications (other than in relation to penalty rates) before a Full Bench in Melbourne 

on 15 and 16 October to hear the submissions of ACCI, the Joint Governments and 
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those supporting them (Australian Industrial Relations Commission, 1997c).  The AIRC 

also set aside 22 and 24 October, and 3, 5, 6, 7 and 17 November for the Full Bench to 

hear the submissions of the other parties.  In a blow to ACCI and the Joint 

Governments, the Acting President deemed the matter of penalty rates to be a special 

issue and set it aside for a separate Full Bench hearing.  

6.8 CHALLENGING THE UMPIRE

In these proceedings under new legislation, the Joint Governments undertook an active 

campaign to bolster the employers’ submissions and promote a federal government 

agenda to curtail the powers of the AIRC.  The Test Case proceedings demonstrated the 

Howard government’s intention to promote the interests of employers by removing 

much of the function and status of the AIRC and the institutional processes through 

which it operated.  By the time the AIRC had established the Hospitality Award as the 

test case vehicle, the AIRC was under pressure from the Joint Governments to arbitrate.  

A five member Full Bench had met four times to hear conciliation progress reports from 

the parties to consider very extensive arguments on establishing principles.  ACCI’s 

strategy to vary six awards was designed to establish a test case.  However, in these 

proceedings where the AIRC sought to follow standard award variation procedures, 

conciliation became intractable because each application for variation was unique to the 

individual award.  

As the applicant for the award variations, the onus was on the employers to establish a 

case for unions to answer.  The unions, as respondents, had the right to have the specific 

details of the case put to them in order to respond appropriately.  This was of constant 
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concern to the unions because they claimed employers had not made a case on a clause-

by-clause basis as to why the Full Bench should find each matter allowable or non-

allowable.  The original applications to vary the six awards referred to the objects of the 

WR Act, but did not set out a case for the union to answer in respect to each award 

provision.  The ACTU and the unions argued that the allowability of an award provision 

could only be determined where the AIRC properly considered the merits of each one.    

The AIRC appeared to wrestle with the proper exercise of its powers.  If the employers’ 

applications were notifications of an industrial dispute, then the employers should have 

identified where the dispute lay.  If the AIRC was exercising its dispute settling powers 

it would normally do so on the basis that the applicant had clearly identified the grounds 

for the dispute so that the AIRC could embark on the conciliation and arbitration 

process.  Here, settlement of the disputes was not just for the purposes of reconciling the 

different interests of the parties, but to reconcile the powers and philosophy of a federal 

government with the powers and charter of the AIRC.  In these proceedings, the AIRC 

was testing the validity of its dispute-settling powers not only to award an outcome to 

the parties, but specifically to withdraw a previously awarded outcome made through 

the use of the its arbitral powers under previous legislation.  The focus of the Joint 

Governments’ case was aimed squarely at the AIRC, directing it to conduct the case and 

arbitrate an outcome in the manner and disposition the legislation intended.  

Notwithstanding these directions, the AIRC’s responsibility was to conduct the case in 

‘such a manner as it considers appropriate’ (s 110(1) Australian Workplace Relations 

Act (Cth), 1996).
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To vary an award, the AIRC must ensure that the variation falls within the ambit of the 

original dispute the log of claims determined.  It is not common, but employers can 

serve a log of claims on unions.
47

  In these proceedings, employers did not serve a log 

of claims, rather they sent their draft versions of the simplified awards to the unions 

after they applied to vary the awards and served a similar purpose.  The AIRC was 

therefore dealing with several procedural anomalies.  First, test case proceedings would 

normally take place to settle industrial disputes arising when the ACTU and unions 

applied to vary a number of awards in the same terms.  ACCI applied to vary six awards 

in the broad terms of the WR Act, but its draft awards deleted provisions specific to 

each award.  Progress in conciliation hearings proved to be so variable that in the end 

the Full Bench programmed only one award for arbitration. This highlighted the ACTU 

argument made during proceedings that arbitration of the Hospitality Award on its own 

could not constitute a ‘test case’ and could not validly serve as the precedent for 

simplifying other awards.  Second, until ACCI lodged its draft awards, the ambit of the 

dispute was unclear.  Third, the legislation required the AIRC to alter an existing award 

made through the conciliation and arbitration process such that it was no longer the 

outcome of a constitutionally ‘allowable’ process, but rather the outcome of a statutory 

requirement. 

During the conciliation hearings, the LHMU offered a stark reminder to the parties that 

this dispute had more obvious consequences than an ideological contest to sideline 

unions and the AIRC.  As the LHMU stated in its early submission: 

47

 See R v Graziers Association of NSW;  Ex parte Australian Workers Union (1956) 96 CLR 317; R v 

Moore;  Ex parte Graham (1977) 138 CLR 164
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We are not operating in a vacuum.  The Hospitality Award covers 

many tens of thousands of people whose livelihoods could be at stake 

and certainly whose earnings are at risk (Australian Industrial 

Relations Commission, 1997j Swancott p. 286). 

Clearly, the Full Bench was conducting the conciliation hearings in a politically charged 

environment where the Howard government and employers wanted to exercise control 

of the employment relationship.  The AIRC however, was not about to relinquish its 

arbitral capacity and regulatory role without following due process or simply on the 

strength of submissions from intervening parties.  The AIRC had used its conciliation 

and arbitration powers to regulate industrial relations in Australia for 93 years in a 

regulatory style the legislation and its own customs and practice determined.  The 

legislation was a powerful instrument of change, but the Full Bench could not 

compromise 93 years of independent institutional regulation in the face of interventions 

challenging its integrity and purpose.  

S 89A required the AIRC to use its dispute settling powers to vary awards selectively in 

line with the legislative provisions of the WR Act.  In this sense, the action of ‘varying’ 

an award changed.  ‘Variation’ to an award has been taken to mean any change to its 

contents.
48

  Applications to vary the six awards in this exercise, however, sought to 

change the award to contain only those matters the legislation ‘allowed’.  Through the 

legislation, the federal government was indirectly intervening in the regulation of the 

48

 See for example R v Tonkin;  Ex parte Federated Ship Painters & Dockers Union of Australia (1954) 

92 CLR 526
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employment relationship established under arbitration by forcing the AIRC to reduce 

the contents of awards.  Section 89A reflected the Howard government’s intentions to 

restrict the legal terms and conditions of new and existing awards, and as the Test Case 

demonstrates, impose those restrictions on existing awards.  Thus, s 89A forced the 

AIRC to use its dispute settling powers to truncate its dispute settling powers.  The State 

of NSW’s submission challenging the validity of the AIRC’s jurisdiction underscored 

the legal complexities of the case.  At this time though, the AIRC was caught between 

the clearly expressed requirements of the federal government to arbitrate quickly and 

the possibility of a future jurisdictional challenge.  

6.9 CONCLUSION

The Full Bench conducted the preliminary hearings in a time of hope for some and 

anxiety for others.  The Joint Governments strongly supported ACCI’s position, urging 

the AIRC to establish a test case.  Notwithstanding the general function of the AIRC set 

out under s 89 of the WR Act to prevent and settle industrial disputes so far as possible 

by conciliation and as a last resort by arbitration, ACCI and the Joint Governments had 

at every opportunity insisted that the AIRC move quickly to arbitrate.  The conciliation 

hearings demonstrate the difficulty this presented for the AIRC given the limited 

direction in the transitional legislation and the lack of procedural precedent.  The State 

of NSW consistently challenged the Full Bench on jurisdictional grounds and urged the 

Full Bench to contemplate the scope of its own powers before proceeding to use these 

powers.  Industrial action had taken place in the printing industry, and although this 

action had ceased, unions and employers were looking to the Full Bench for direction in 

a hostile environment.  This was a turbulent time for the AIRC.  On all fronts, its 
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established practices and procedures were under threat.  However, these hearings 

highlighted far more than the procedural ambiguities of the new legislation.  They also 

demonstrated the Full Bench’s quest to maintain the integrity of the conciliation and 

arbitration function in the face of a federal government and employers with active 

contempt for this system of industrial relations.  By simultaneously insisting that the 

awards should be joined and that the AIRC should proceed quickly to arbitration, ACCI 

and the Joint Governments overlooked a major object of the WR Act to ‘prevent and 

settle industrial disputes as far as possible by conciliation’.  They could not push the 

Full Bench into arbitration until the Full Bench was satisfied it had met its statutory 

duty to conciliate. 

In the end, the Full Bench decided it would arbitrate only one of the six awards.  The 

ACTU and LHMU were ‘not unhappy’ that the AIRC decided to arbitrate the 

Hospitality Award because ‘the wages and conditions were not as complicated as 

awards in the mining industry for example’ (Hinkley 2006).  The coverage and 

conditions of the Hospitality Award allowed the union to highlight the difficulties low 

paid, vulnerable award employees faced.  At the time the AIRC set the hearing dates for 

arbitration of the Hospitality Award, conciliation was still taking place for the Nurses 

and Graphic Arts Awards.  However, the parties to the Retail Awards had ended 

discussions, and Acton (DP) had decided to arbitrate.  The individual panel heads 

continued the conciliation process to vary these five awards, but, like many others, they 

were waiting keenly on the outcome of the Hospitality Award.

In October 1997, Giudice (P), who had previously acted for the Victorian Minister of 

Education during these proceedings, constituted a new Full Bench to arbitrate the 
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Hospitality Award.  The AIRC set aside one day to hear each of the submissions of the 

Joint Governments and ACCI, and another nine days to hear the other parties’ 

submissions.  The State of NSW, the ACTU, HREOC and WEL indicated they would 

make submissions.  However, the union indicated it would take most of the nine days, 

particularly as it intended to rely extensively on evidentiary material, including 

witnesses.  After six months of conciliation and preliminary hearings, a Full Bench of 

the AIRC was now moving to arbitrate the Hospitality Award and give expression to s 

89A of the WR Act.  In the next chapter I consider the arbitration hearings.
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CHAPTER 7

‘ARBITRATION AS A LAST RESORT’

7.1 INTRODUCTION

In Chapter 6, I considered the preliminary stages of the Test Case through an 

analysis of the conciliation conference reports to the Full Bench.  During this time, 

the AIRC was under increasing pressure from ACCI and the Joint Governments to 

arbitrate on the six awards under review.  On October 15, 1997, a differently 

constituted Full Bench under the Presidency of Geoffrey Giudice commenced 

arbitration of the Hospitality Award.
49

  In this chapter, I consider the arbitration 

hearings, focusing on the parties’ submissions, and the role of the Full Bench in the 

first major determination of its dispute settling function under s 89A of the WR 

Act.  This analysis draws on relevant sections of the transcript of the arbitration 

proceedings to demonstrate how the Full Bench controlled the regulatory arena of 

the Test Case.  The chapter follows the submissions in the order in which the 

parties appeared before the Full Bench. 

As was the case in the conciliation proceedings, the Full Bench granted 

intervention rights to several parties including the State of NSW, HREOC and 

WEL.  These hearings reveal the complex matters under consideration and the 

strategies of the major parties in the regulatory arena.  The award simplification 

49

 The Full Bench consisted of President Giudice, Vice-President Ross, Vice-President McIntyre, 

Senior Deputy President MacBean and Commissioner MacDonald.
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legislation challenged the core of the AIRC’s arbitration powers.  To effect a 

settlement of the dispute, the Full Bench was required to balance a strong 

government directive grounded in the legislation, with a vast array of evidence 

from the union and other parties. 

Unions had traditionally initiated test case proceedings.  However in this instance, 

employers took action under the new legislation to bring about a test case of a 

different kind and for a different purpose.  After 11 days of hearings, the Full 

Bench retired to make a decision.  During the arbitration hearings, unions and 

interest groups submitted a substantial amount of written evidence and called more 

than 50 witnesses to give evidence.  The Full Bench was required to reach a 

decision based on the merits of the case.  However, in this case, ACCI and the 

Joint Governments challenged many of the fundamental principles central to the

practice of arbitration.  Although the Full Bench was faced with an unprecedented 

range of substantive, procedural and legal issues to contemplate, the arbitration 

function was flexible to these pressures.  The Full Bench acted as the independent 

arbitrator of an industrial dispute in the face of concerted arguments from the 

major parties that its functional capacity should reflect the diminished regulatory 

status the legislation envisaged.  I begin with an exploration of the actions of the 

Full Bench in maintaining procedural fairness during the arbitration proceedings.

7.2 OBSERVING PROCEDURAL FAIRNESS
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Section 110
50

 of the WR Act sets out the procedures the AIRC must follow in 

settling industrial disputes.  This section is derived from ss 39 and 40 of the CA 

Act and has been an important provision in ensuring the AIRC observed 

procedural fairness
51

 in exercising its arbitral function.  The term ‘procedural 

fairness’ encapsulates a common law duty to observe fair procedures when making 

decisions which directly and individually affect a person’s rights, interests or 

legitimate expectations (Franklin, 1999).  Franklin (1999) claimed there is a strong 

presumption that procedural fairness must be observed in the exercise of public 

power.  This requires (among other things), that the AIRC must give the parties a 

reasonable opportunity to be heard, and that the hearing is before a Commission 

member(s) who is impartial and unbiased (CCH).  In these proceedings, the Full 

Bench approved all the intervention applications and accepted oral and written 

submissions.  The Full Bench had some discretion to limit the time a party took in 

making its submissions.  In setting aside 11 days for hearings in both Melbourne 

and Sydney, the Full Bench gave each of the parties considerable time to present a 

case.    

Though the AIRC’s dispute settling procedures have, over time, become less 

formal and legalistic than in its early years, the arbitration hearings still bear many 

characteristics of formal legal proceedings.  All parties to proceedings before the 

AIRC may appear in person or be represented by counsel, solicitor or an agent by 

leave of the AIRC (CCH).  In the Test Case, counsel represented the LHMU and 

the State of NSW.  In arbitral proceedings, the AIRC generally heard the notifier of 

50

 The full text of s 110 is contained in appendix 1.

51

 ‘Procedural fairness’ is also referred to as ‘natural justice’.  The terms are used interchangeably, 

but ‘procedural fairness’ will be used in this thesis.
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the dispute or applicant to vary an award first.  Those on whom the claim was 

made and any interveners follow.  The notifier or applicant was then heard in 

reply.  ACCI on behalf of AHA as the applicant made its submission first, but not 

before the Full Bench considered a number of other matters.  Several of the parties 

who had intervened in the conciliation reports to the Full Bench including the State 

of NSW, the ACTU, and HREOC made submissions.  WEL, the National Pay 

Equity Coalition (NPEC), and the Association of Business and Professional 

Women (BPW) were also given leave to intervene and made a joint submission.
52

At the beginning of proceedings, the Full Bench heard submissions regarding the 

programme of hearings.  The LHMU sought an extension of the hearing dates in 

order to present evidence from 50 witnesses.  Having already spent most of the 

year in conciliation, ACCI described the union proposal as ‘on its face, quite 

excessive’ (Australian Industrial Relations Commission, 1997k Hamilton p. 11).  

The Joint Governments stressed that this case was critical in providing guidance to 

parties to some 3000 federal awards that the AIRC should have simplified by the 

end of the statutory time limit of 30 June 1998.  It was important to ACCI and the 

Joint Governments to maintain momentum.  Both these parties had continually 

stressed the need for the AIRC to proceed to arbitration.  However, there was no 

doubt that the unions were not interested in hurrying the process (Swancott, 2005).  

In the past, the AIRC had been criticised for delays, but quite often this was due to 

the parties themselves, because of their commitment in other matters or because of 

the amount of material being submitted (Isaac, 1976, p. 335).  In an unprecedented 

52

 Appearances are listed in appendix 2
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case such as this under new legislation, the formality of the proceedings reflected 

the importance of the case and the AIRC’s commitment to ensure all parties 

received a fair hearing.  Isaac (1976, p. 335) noted that the AIRC could not unduly 

hurry matters along without creating dissatisfaction.  Nor could it excessively 

extend the conciliation period where the prospect of agreement was very limited.   

Any approach the Full Bench took in this case was likely to offend one of the 

major parties because there was much at stake, both in the immediate effect on the 

Hospitality Award, and in the future direction the Decision set.  

7.3 ACCI LEADS THE WAY

From the outset, ACCI led the way in creating a dispute to establish a test case 

before a Full Bench.  ACCI’s written and verbal submissions were in two parts, a 

draft of the Hospitality Award based on its interpretation of the legislation, and a 

set of draft principles it proposed the AIRC should adopt. The general scheme of 

ACCI’s submissions called on the Full Bench to make a determination on the 

allowability of an award matter, and the content of an allowable award matter 

clause.  ACCI proposed deletion of any matter beyond the 20 allowable matters 

except for general machinery clauses such as the award arrangement.  ACCI’s draft 

award rigorously reflected the scheme of the legislation to make the award a 

minimum safety net of pay and conditions with an emphasis, where possible, on 

establishing enterprise flexibility processes through facilitative provisions.  ACCI 

substantially rearranged the draft award, particularly in respect to leave provisions.  

The draft award contained a number of other clauses revised in accordance with s 

143(C) that provided for awards to contain facilitative provisions and be written in 
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plain English.  ACCI also revised a number of model test case clauses related to 

parental leave, carer’s leave, public holidays, anti-discrimination, termination 

change and redundancy, and enterprise flexibility.  

ACCI’s redrafted test case clauses added another layer of complexity to the case.  

Here, ACCI was asking the Full Bench to review the substantive detail of standard 

provisions awarded in previous test cases.  The LHMU and ACTU vigorously 

challenged this contentious proposal in their submissions.  The Full Bench also 

queried the principles ACCI wanted the AIRC to follow in settlement of disputes.  

Likening the establishment of these principles to the AIRC’s wage fixing 

principles, ACCI argued that it had included the principles to clarify the extent of 

the AIRC’s discretion and to educate the award parties.  

The Full Bench was concerned that ACCI’s insertion of a series of tests into award 

provisions was directing the AIRC in its procedures.  The Bench reminded ACCI 

that wage fixing principles are not inserted into awards and although ACCI’s 

proposed principles may have been procedural, the power to include enterprise 

flexibility provisions was limited to the general nature of s 113A.  The President 

expressed concern that ACCI was ‘getting into some difficult conceptual issues’ 

with respect to enterprise flexibility clauses that would be considered in light of the 

other submissions  (Australian Industrial Relations Commission, 1997k, Giudice, 

p. 33).

In its redrafted award, ACCI took a restrictive view of s 89A and s 143(1C) 

altering, rearranging or deleting most provisions in the original Hospitality Award.  
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The following table compares provisions in the original award with the ACCI and 

LHMU redrafted awards. 

Table 7.1 Comparison of Draft Awards

Clause Original 

Award 

Clause No.

ACCI 

Proposed 

Award 

Clause No.

LHMU 

Proposed 

Award

Clause No.

Accident Pay

Alternative Method of Payment

Amenities

Annual Leave

Anti-discrimination

Appendix A – Jupiters 

Appendix B – Jobskills

Application of Appendix A

Apprentices

Arrangement

Award Posting

Bereavement Leave

Boards of Reference

Breaks

Broken Shifts

Casual Employment

Classification and Wage Rates

Cleaning Work

Clothing, Equipment, Tools

Continuous Service – definition

Date Award Starts

Deductions for Breakages

Definitions

Employee accommodation and meals

Enterprise Flexibility 

First Aid

History of Award Change

Hours of work

Index of Facilitative provisions

Inspection of Workplaces

Introduction of Major Change

Juniors

Jury Service

Meal Allowance

Mixed Functions

Mutual Consent

National Training Wage Interim 

Award

Overtime

Parental Leave

39

10

40

30

2A

Appendix A

Appendix B

7

16.4

2

44

32

13

27

24

16.2

19

14.2

23.4, 41

various

4

14.3

3

35

9

23.3

8A

26

9A

47

11

16.5

33B

23.1

21

-

38

28

33

22

Deleted

22

Deleted

30

14

Appendix A

Deleted

7

10.5 and 16

2

Deleted

Deleted

Deleted

26

23.4

10.4

15

Deleted

Deleted

3.8.4

4

Deleted

3

deleted

8

23.2

deleted

25

deleted

deleted

deleted

-

33

23.1

deleted

-

18

27

30

20

23.4

10

23.5

30

2A

Appendix 

A

Appendix 

B

7

16.8

2

12.2

32

12.8

27

23.7

16.2

19

14.1

23.6

3.16

4

19.7

3

35

9

23.3

8A

26

9A

47

11

16.9

33B

123.1

19.5

3.14

38

28
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Payment of Wages

Penalty Rates – Public Holidays

Penalty Rates – Shift

Penalty Rates – Weekend

Personal/carer’s leave

Preamble

Preference

Procedure to Avoid and Settle Disputes

Public Holidays

Redundancy

Regular Part-time – savings clause

Regular Part-time employment

Relationship with other awards

Roster

Rostered day off – definition

Sexual Harassment

Sick Leave

Spread of hours – broken shifts

Spread of hours – definition

Stand down

Stop Work Meetings

Superannuation

Supported Wages Employees

Termination – Embarrassing Dress

Termination of Employment

Time and Wages Book

Time and Wages Book  - Details

Title

Training – TASK

Transmission of Business

Types of Employment

Where and Who the Award Covers

Workers with Family Responsibilities

Working Across Streams

Working Away from Usual Place

Working Early

Working Late

Work Organisation

2.2

20.3

20.1

33A

1A

45

12

34

17

-

16.3

8

29

3.12

14.1

31

26.3

3.8

15

46

25

16.6

14.1.2

18

43

43

1

37

8

16

5

-

19.3

36

36

36

-

32.3

21.3

21

7

deleted

deleted

13

32

12

-

10.3

7

28

deleted

deleted

7

25.2

3.8.3

20.4

deleted

24

10.6

deleted

11

deleted

deleted

1

deleted

3.8.5

10

5

-

9.2

deleted

deleted

deleted

9

33

22

34

20.2

20.3

33A

1A

-

12

34

17

16.4

16.3

8

29

3.12

2A.4

31

26.3

3.8

15

12.5

25

16.10

18.1.3

18

12.3

12.7

1

-

6.3

16

5

29A

19.3

23.8.3

23.8.2

23.8.1

ACCI based its drafting on three tests.  The first test established if a matter was 

allowable under s 89A, second if other State or federal legislation including 

relevant parts of the WR Act covered the matter elsewhere, and third if the matter 

complied with the provisions of s 143(1C).  Part 3 of the existing Hospitality 
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Award dealt with communication, consultation and dispute resolution.  ACCI 

proposed that this part should now deal only with dispute resolution, deleting 

clauses on change in the workforce, redundancy other than matters related to pay, 

and termination other than ‘notice of termination’.  The Full Bench engaged 

extensively with ACCI over several aspects of the proposed ‘procedure to avoid 

industrial disputation’. ACCI’s draft clause deleted reference to automatic union 

representation, focusing instead on dispute resolution between management and an 

employee at the workplace, where the union could only be present at the request of 

the employee.  

The Full Bench was concerned at the lack of detail in the dispute resolution 

procedures, as that could give rise to a dispute on that matter alone.  The Full 

Bench also envisaged difficulties in a dispute over a matter involving a number of 

employees, and excluding the union from the process.  ACCI did not favour an 

open-ended ‘dispute settlement’ clause that could give rise to the inclusion of non-

allowable matters.  It argued:

Attempts could be made to argue that virtually any issue could be 

attached to a dispute settling procedure and that virtually any sort 

of award obligation could be made allowable by virtue of or 

inclusion in or links to a dispute settling procedure.  You can after 

all have disputes about a whole range of issues, for example, 

trade union training leave, training of employees or provision of 

safety clothing or boots.  We do say that this would not be 

consistent with the ordinary meaning of the term ‘dispute settling 
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procedures’ as read in the statutory context (Australian Industrial 

Relations Commission, 1997k, p. 39). 

Changes to the dispute settlement procedures provoked considerable discussion 

with the Full Bench, particularly as these procedures were critical to award 

monitoring and enforcement and the proposed clause specifically excluded unions 

from the process.  

The unprecedented nature of ACCI’s submission to delete key award provisions 

and the proceedings in general were evident in an exchange between Ross (VP) 

and ACCI regarding the removal of an award provision requiring the completion of 

‘time and wages books’.  Time and wages books record the start and finish time for 

each employee, meal breaks, overtime and wages paid.  Particularly in the 

hospitality industry which operates 24 hours a day, seven days a week on shifts, 

part-time and casual arrangements, the time and wages books are an important 

record of the hours employees worked and their remuneration.  According to the 

LHMU, hours of work and pay represented the most common area of disputation 

between management and individual employees (Swancott, 2005).  The union and 

employers alike closely monitored any matter related to the time and wages books.  

Ross (VP), as the Panel Head for the hospitality industry, expressed his concern 

about the consequences of deleting this provision:

Ross (VP):  If there is no record kept of the hours worked by 

employees on a daily basis, how will you find out whether or not, 

if you are an employee, whether or not you have received less 
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than you are entitled to receive?  How would a dispute about that 

issue be resolved if there is no record? (Australian Industrial 

Relations Commission, 1997k, p. 64)

ACCI argued that part 9A, reg 131A of the Workplace Relations Regulations

required these type of records to be kept, so there was no further need to include 

them in an award.  In querying the deletion of the time and wages book, Ross (VP) 

highlighted the essential nature of arbitration as a dispute settling process.  As with 

many of the matters ACCI proposed to delete, Ross (VP) and other members of the 

Full Bench were concerned about the possible disadvantages to employees.  In the 

case of time and wages books, the Workplace Relations Regulations provided an 

alternative statutory source of regulation.  ACCI relied on this approach for a 

number of other matters it sought to delete including ‘employee accommodation 

and meals’ and workplace health and safety matters, where state legislation 

contained similar provisions. 

ACCI sought to delete a further range of matters on the sole grounds that they were 

not allowable under s 89A including ‘breakages’, ‘cashier underings’, ‘amenities’ 

‘training’ and ‘posting of the award’.  Again, members of the Full Bench queried 

the consequences of deleting these matters, particularly in respect to the conflict 

that arose both between s 89A – the ‘allowability’ provisions – and s 143(1)(B)(c) 

that provided that an award ‘does not contain provisions that have the effect of 

restricting or hindering productivity, having regard to fairness to employees’ (my 

emphasis).  In their efforts to understand the apparent conflict between the two 

sections of the legislation, McDonald (C) and Ross (VP) explored this issue at 
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length in ACCI’s proposal to delete the ‘cleaning’ clause on the grounds that it was 

not allowable:

Cmr Mcdonald:  It seems to me that it is drawing a very long bow 

to say that persons can be required to – or rather to preclude in an 

Award – which employees would not be required to clean 

sanitary conveniences when there is a notice up saying that they 

are in the course of being cleaned.  I do not see that as an unusual 

restriction, particularly having regard to the provision in s 

143(1)(B) which does say you have to have regard for the 

fairness to employees.

Mr Hamilton:  Well, I take your Honour’s point, we do not object 

to the content of the clause in principle.  The issue here is one of 

allowability and also detail left to the enterprise and those are the 

two issues we would focus on in relation to that particular clause.

Cmr McDonald:  Why should not that protection be provided to 

employees that they are not required to perform those cleaning 

services unless there is a sign saying cleaning is in progress?

Mr Hamilton:  Well it is not an allowable matter.
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Cmr McDonald:  Well you are not relying on allowable matters.  

You are relying on s 143 where you are talking about efficient 

work practices.

Mr Hamilton:  We are also relying on allowability, Mr 

Commissioner.  We do not see that that particular clause does 

relate to one of the allowable matters set out under s 89A(2).

Ross  (VP):  Well in relation to that point, is not the clause really 

regulating what an employee can be required to do?  Is that not 

what a classification definition does as well?

Mr Hamilton:  Yes.

Ross (VP):  Well that is my difficulty.  You have elsewhere in 

your proposition talked about, in effect, employees working to the 

extent of their skill.  That is allowable in your submission, 

presumably because it is in your draft.  Your proposal also covers 

the work performed by certain classifications.

Mr Hamilton:  Yes.

Ross (VP):  Well how is that different from a provision which 

says the employees are not to perform certain work? 
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The Full Bench insisted ACCI provide a reason to delete any award clause, 

particularly if there was no provision made to cover it elsewhere as was the case in 

respect to clauses involving unions.  ACCI proposed to delete  ‘union right of 

entry’, ‘leave for stopwork meetings’, and ‘union preference’ on the grounds that 

not only were the matters non-allowable, but that they also offended other sections 

of the WR Act including ss 94,  298K,  298L(1)(b),  and 298(Y).  Members of the 

Bench queried ACCI regarding the deletion of ‘leave for stopwork meetings’:

Mr Hamilton:  Now s 124(1) of the Act provides that the 

Commission does not have the power to deal with the claim for 

the making of any payment to employees in relation to a period 

during which those employees engaged or engage in industrial 

action and the existing clause does seem to be inconsistent with 

that as an award provision.

Ross (VP):  If it is authorised, how is it industrial action?

Mr Hamilton:  Well it is described as a stopwork meeting.

MacBean (SDP):  There is nothing to stop the award authorising 

people to have leave of absence for whatever reasons, and in this 

case it is paid leave of absence.

McIntyre (VP):  I mean they stop work when they are on sick 

leave.
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Mr Hamilton:  Well I must say that I do not see how any sort of 

paid leave for stop-work meetings would be appropriate.  Now in 

relation to the Union Right of Entry clause, it would fall into the 

clauses covered by s 127AA of the Act.  It is one of those classic 

rights of entry clauses, and therefore by operation of s 127AA our 

submission is that it is unenforceable and inconsistent with 

developing an award safety net.  We therefore propose that the 

clause be deleted from the award.

The President:  Well, there would not be much public interest in 

making an unenforceable award, would there?  Is that your point?

In the initial phase of the hearing, the Full Bench appeared reluctant to delete 

matters that may not have been provided elsewhere.  This approach demonstrated 

the pragmatism of the Full Bench and their practical knowledge of award clauses. 

The dispute settlement power of the AIRC aimed to establish a workable solution 

that balanced the interests of the parties.  Here, the legislation required the AIRC to 

adopt a different line of questioning in varying the award through the dispute 

settlement process.  The Full Bench’s questions to ACCI were either related to 

fundamental principles of the submission or the specific detail of the proposed 

clause.  To this end, ACCI’s submission had to withstand substantial scrutiny by 

the Full Bench.  ACCI repeatedly argued that the Full Bench should simplify the 

award consistent with the intent of the legislation.   Awards should provide only 

minimum entitlements with matters of detail negotiated at the enterprise.  Other 
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statutory schemes provided for some of the matters ACCI claimed were non-

allowable, but in all other cases, retention of the provision could occur only where 

the parties agreed to include them in an agreement.    

ACCI presented a carefully crafted submission that made extensive use of the 

statutory options available under the WR Act to reduce the content of awards and 

to exclude unions from many longstanding processes.  By deleting and/or 

reconfiguring every provision of the existing award, the ACCI submission 

challenged the institutional function of unions and the AIRC.   In the draft award 

ACCI made it clear that both of the ‘unwanted third parties’ had much less role to 

play in the employment relationship.  The Joint Governments made their 

submission after ACCI, where they gave strong support to ACCI’s draft award and 

principles.  

7.4 PROMOTING ‘A PROFOUND BEHAVIOURAL CHANGE’: THE JOINT 

GOVERNMENTS AND THE INTENT OF THE LEGISLATION

The Joint Governments’
53

 submission was a major reassertion of the federal 

government’s role as primary regulator and an intervener in secondary 

proceedings.  They supported the substance of ACCI’s draft award changes, and 

directed the AIRC to make the fundamental changes to the award system the 

legislation intended.  Their submission made it clear that the intent of the 

legislation was to promote ‘a profound behavioural change in the conduct of 

53

 The federal government played the dominant role in this coalition of state governments.  The 

advocate appearing on behalf of the Joint Governments was employed by the (then) federal 

Department of Employment, Workplace Relations and Small Business (DEWRSB) 
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workplace relations’ (Cole 16/10/97 p 136).  Implicit in the Joint Governments’ 

submission was the expectation that the legislation would also effect a profound 

behavioural change in the practice of conciliation and arbitration.  The Joint 

Governments envisaged a substantially different role for awards as a genuine 

safety net of fair minimum wages and conditions. This reflected a policy approach 

where ‘traditional notions of how awards should be structured seldom provided 

any real guide to the type of simple and more flexible award arrangements that are 

now necessary’ (Australian Industrial Relations Commission, 1997l Cole p. 134).  

According to the Joint Governments, award simplification was ‘not about stripping 

back entitlements’, but rather a ‘forward looking process of modernisation’.  

ACCI’s proposed alterations to clauses based on test case standards continued to 

concern the Full Bench.  The reasons for the changes varied between allowability, 

English expression and efficiency.  The President revealed some disquiet about the 

alterations and deletions:

The President:  It has occurred to me, at least in the course of Mr 

Hamilton’s (ACCI) submission, that there were a number of areas 

in what might be called ‘test case standards’ or ‘commission 

standards’ which were being interfered with in one way or 

another.  In some cases in the cause of plain English and in other 

cases efficiency and in other cases on the grounds of allowability.  

Now if it is simply a question of allowability, one would see it as 

the Commission’s obligation to resolve that and to deal with it in 

accordance with the Act.  But where it is a question of discretion, 
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genuine issues might arise as to how far this bench ought to go 

without perhaps a broader examination of the basis upon which 

those standards, as I will call them, were included in the awards 

of the Commission generally.

Mr Cole:  Yes I understand the issue Your Honour raises.  The 

importance of these proceedings is notorious in industrial 

relations circles, if I can put it that way.  We think there is 

significant scope and opportunity for this bench to deal with the 

adjustment of the test case orders, and what is more, we are 

somewhat apprehensive as to the position that will otherwise exist 

if the bench were to, for whatever reason, see that that may not be 

possible or desirable (Australian Industrial Relations 

Commission, 1997l Cole p. 139). 

The Joint Governments clearly supported the alterations and deletion of test case 

clauses in ACCI’s draft award even though these were standard provisions across 

awards.  This Full Bench was apprehensive about altering previous Full Bench 

decisions, particularly when extensive test case proceedings had previously 

awarded the provisions.  

The Joint Governments’ submission focused strongly on the legislative scheme for 

award simplification.  In their view, the AIRC should consider s 89A and s 143 in 

combination with the transitional provisions of the WROLA as a ‘set of 

arrangements’ that the AIRC should apply in the simplification process.  The 



256

overriding objective was to ensure the AIRC converted awards from their current 

form into the form ‘visualised and intended by the legislation’ (Australian 

Industrial Relations Commission, 1997n Cole p. 187).  The Joint Governments 

referred to Parliamentary material to emphasise the limiting nature of s 89A that, 

they argued, the AIRC must interpret in the context of the overall policy objectives 

of the Act.  

Awards are to become to be a safety net of minimum wages and 

conditions where the jurisdiction of the AIRC and thus the 

capacity of the parties to incorporate matters in awards will be 

confined (Australian Industrial Relations Commission, 1997n 

Cole p. 140). 

The Joint Governments argued that the legislation required the AIRC to adopt an 

approach to conciliation and arbitration that relied on a literal interpretation of s 

89A to settle the dispute.  This challenged the AIRC’s traditional reasoning.  Even 

though a matter may have been in an award for some time, the Joint Governments 

saw that the AIRC had no reason to retain it in the award unless the matter was 

allowable under s 89A.  McDonald (C) questioned the Joint Governments about 

this fundamentally different approach to award making, particularly in respect to 

the concept of awards as a ‘foundation to protect employees against hardship’ 

(Australian Industrial Relations Commission, 1997n Cole p. 141).  

Cmr McDonald:  I just wonder where the test of hardship is 

derived from.  My reading of the Act is that it is to provide a fair 
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minimum standard.  There is the test of fairness rather than the 

test of hardship.  Hardship to me is geared towards needs.  

Fairness has a different connotation. 

Mr Cole:  The Commission, with respect, must consider the 

revised role for the award system in determining what is fair.  In 

the context of award simplification it is not about reducing the 

level of entitlements, although we will argue whether the level of 

penalty rates is an impediment to productivity.

Cmr Mcdonald:  I am really looking at the hardship test.  There is 

a whole ambit of award provisions as presently conceived by the 

legislation, and it is the first time that I have heard hardship –

well the avoidance of hardship as being the tests which are 

applied.

Mr Cole:  I mean there is a variety of material that needs to be 

taken into account.  There is the changed role – the explicit 

emphasis on awards now is the minimum safety net.  That is in 

the parliamentary material, it cannot be ignored (Australian 

Industrial Relations Commission, 1997n p. 143).

Although the Joint Governments were emphasising the legislative intent to ensure 

that awards acted as a safety net, McDonald (C) was referring to the introduction 

of a ‘hardship’ test into the argument.  Mcdonald (C) rightly pointed out that the 
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Parliamentary material did not refer to the avoidance of ‘hardship’.  This was the 

first reference to ‘hardship’ in any of the hearings or material submitted to the 

AIRC and reflected a position the Joint Governments had taken in the NWC of 

April 1997.  Here, the Joint Governments were introducing into the discussion 

quite a different and unrelated criterion that they claimed the Full Bench should 

take into account in making its decision.  

In addressing previous ACTU comments during conciliation hearings, the Joint 

Governments stressed to the Full Bench that these proceedings were a ‘test case’.  

They argued that the hearings were the first occasion on which a Full Bench had 

arbitrated on an existing award and this was an important precedent consistent with 

a test case character (Australian Industrial Relations Commission, 1997n Cole p. 

173).  The Joint Governments urged the AIRC to continue progressing award 

simplification:

Mr Cole:  The exigencies of time are such that in our submission, 

with respect, the Commission simply cannot afford a more 

laborious, time consuming process of establishing and providing 

guidance to award parties generally on award simplification 

(Australian Industrial Relations Commission, 1997n Cole p. 174).

The Joint Governments acknowledged that the unprecedented nature of the 

legislation would need time for the AIRC to contemplate and implement properly.  

However, in a message from the federal Minister, they pointed out that the AIRC’s 

critical task was to simplify as many awards as possible during the interim period.  
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For this reason the AIRC should provide ‘authoritative guidance’ on ‘some of the 

issues it was grappling with, with greater or less success in the Minister’s view’ 

(Australian Industrial Relations Commission, 1997n Cole p. 175).  The Minister’s 

concern that the test case was not proceeding as quickly as he wanted did not 

distract the Full Bench from the task before them.  Referring to the 

‘unprecedented’ nature of the proceedings, the President remarked that ‘it seems to 

me it is not surprising that unprecedented legislation produces unprecedented 

situations’ (Australian Industrial Relations Commission, 1997n Giudice p. 176).  

The Joint Governments’ submission was more than an outline of the application of 

the statutory scheme.  It was a clear message from the federal government and the 

Minister to the Full Bench that the AIRC should interpret the legislation in the 

manner the federal government intended.  The Joint Governments were adamant 

that the Full Bench must develop principles for reviewing existing awards.  These 

principles were not just the formal award simplification principles required under s 

106 to guide the process.  They were new ideological principles in which the 

federal government envisaged a completely different role for awards and thus for 

the AIRC itself.  The Joint Governments submission continually referred the Full 

Bench to the general scheme of the WR Act.  Rather than becoming involved in 

the detail of the draft award, the Joint Governments’ focus was on the strategic 

outcomes the WR Act intended award simplification to achieve.
54

Although ‘award simplification’ became the term the parties commonly used to 

describe the review process, McIntyre (VP) suggested that such an overhaul of 

54

 The Joint Governments provided a detailed review of the award in their written submission.  
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awards might be best described as ‘transforming’ the award system.  The President 

put forward a couple of alternate descriptions of the process:

The President:  I have heard it described alternatively as taking 

the award to the beauty parlour or putting the award in an acid 

bath.  They are both probably extreme descriptions.

Mr Cole:  Yes well, our experience is that if we enter into any of 

these vivid figures of speech that we often find ourselves in 

unnecessary trouble so I will decline an implied invitation to 

match any of these descriptions which your Honour may 

otherwise be aware of.   (Australian Industrial Relations 

Commission, 1997n, p. 188).

In anticipation of the union’s response, the Joint Governments urged the Full 

Bench to disregard the union’s ‘creative drafting’ exercise where they would ‘try 

to fit into a new award everything that exists in the current award through some 

process of adaption’ (Australian Industrial Relations Commission, 1997n Cole p. 

172).  The LHMU did not accept the reasoning behind the deletion of most matters 

in ACCI’s draft award, but instead drew to Full Bench’s attention facts about the 

hospitality industry and its employees to open its case on a broader level.  
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7.5 DEFENDING ITS TERRITORY: THE LHMU IN RESPONSE

In the Test Case, the LHMU commenced its submission with a passionate defence 

of its role as a union and its rights to protect employees in the hospitality industry.  

The LHMU saw that these two interdependent aspects of the arbitration system 

were under threat in this exercise.  Withdrawal of award conditions, especially 

those related to union rights of entry and representation, would significantly reduce 

the ability of unions to mobilise and represent members.  The LHMU spent a 

considerable amount of time in opening its case by reminding the Full Bench of 

‘some, perhaps too well known and notorious things about the nature of the 

hospitality industry’ (Australian Industrial Relations Commission, 1997n Hinkley 

p. 201).  The LHMU stressed that the only application for variation before the Full 

Bench was the Hospitality Award, not an array of awards or unions or industries.  

For this reason, the nature of the industry and the type of award employees were 

critical to the decision.  The LHMU’s argument related to the nature of the 

industry, the types of employees, their limited bargaining power, the unwillingness 

of employers to bargain, and the flexibility the existing award already offered.  

Within this context, LHMU stated at the beginning, and reiterated many times 

throughout proceedings, that the Hospitality Award was the only award under 

consideration and that ‘all these high flown propositions about test cases and 

model clauses and laying down guidelines in relation to what should happen in 

other awards is a most inappropriate action’ (Australian Industrial Relations 

Commission, 1997n Hinkley p. 203).  The LHMU emphasised that if this was a 

test case, other parties who had a strong and legitimate interest in the outcome of 
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the proceedings had not been invited before the AIRC nor had the opportunity to 

respond to ACCI’s and the Joint Governments’ submissions.  

The LHMU challenged the ACCI and Joint Governments’ approach claiming it 

was based on ‘going to the award to find that horrible little clause and if it looks 

non-allowable you rip it out’ (Australian Industrial Relations Commission, 1997n 

Hinkley p. 204).  The LHMU argued that in implementing s 89A, the AIRC also 

had to look to its obligations to implement the objects of the Act that emphasised 

‘fairness’.  Although the legislation had many references to ‘fairness’, the LHMU 

pointed out that ACCI and the Joint Governments had not raised this principle in 

any significant way during proceedings.  Only the members of the Full Bench had 

raised concerns about ‘fairness’ to employees in some of the provisions in ACCI’s 

draft award.  The notion of ‘fairness’ was a critical principle informing the 

LHMU’s submission because, they argued, it was diametrically opposed to the 

principles on which ACCI and the Joint Governments had made their case.  

During the Parliamentary debates, members discussed the concept of ‘fairness’ in 

the award simplification legislation at length.   Referring to these debates, the 

LHMU argued that: 

There is meant to be a balance between employers and 

employees, and stripping back awards to the bare entitlements in 

s89A(2) is eminently lacking fairness and balance, and would be 

a perversion of the objects and the way in which those objects 

were understood by those who had responsibility for the carriage 
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of the matter in the two Houses of Parliament (Australian 

Industrial Relations Commission, 1997p Hinkley p. 248).

Unlike ACCI and the Joint Governments, in the LHMU’s view, item 49(1) of the 

WROLA the AIRC was only required to consider an award variation application 

and exercise its discretion in respect to s 89A of the WR Act.  This, the LHMU 

argued, did not mean that the AIRC was automatically compelled to remove any 

matter that offended s 89A.  LHMU submitted that the AIRC had the discretion to 

make variations that would enable the parties to retain provisions in a form 

compatible with s 89A.  In other words, the parties could reword non-allowable 

matters to make them comply with the 20 prescribed matters.  Exercised in 

conjunction with s 89A(6), the ‘incidental and necessary’ provision, the LHMU 

argued, that the AIRC could elaborate beyond a strict interpretation of the 20 

matters to provide a comprehensive award.  

LHMU submitted its own draft award, spending considerable time arguing the 

basis for amendments.  In particular, the hospitality workforce was vulnerable to 

two major employer claims;  the abolition of the award requirement that genuine, 

written agreement accompany roster or work pattern changes, and the removal of 

the union from all levels of award compliance. 

7.6 SUBMITTING EVIDENCE 

In dealing with an industrial dispute the AIRC is not bound to act in accordance 

with formal rules of evidence as applied in a court (CCH). However, the mere fact 
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that the AIRC is not bound by any formal rules of evidence does not mean that it is

able to act without regard for the true facts of the case and without having before it 

any information (CCH). A strong feature of the LHMU’s case was the submission 

of exhibits and evidence based on research and the opinions of ‘experts’.  In an 

approach quite different to that of ACCI, the LHMU submitted significant 

documentary evidence in support of its claims.  The LHMU filed statements from 

51 witnesses in respect to each of the matters in the existing award.  

The LHMU’s witness statements included award employees and officers of the 

LHMU from all areas covered by the award including Sydney, Melbourne, Hobart, 

and Brisbane.  The LHMU provided statements from a range of occupations 

covered by the award including linen attendant, cook, housekeeper, carpark 

attendant, food and beverage attendant, chef, laundry attendant, night auditor, room 

attendant, front officers, gaming room attendant and steward.  Each witness 

statement presented evidence about specific award matters where their workplace 

experience supported the retention of that matter in the award.  The statements 

strongly advocated the retention of rest breaks, dispute settling procedures 

involving the union, current hours of work and rostering arrangements, payment 

for overtime, penalty rates, health and safety provisions and union rights of entry. 

A consistent theme throughout the statements was the role of unions in protecting 

and advancing award conditions.  This was evident in a number of statements that 

highlighted the union’s role in settlement of workplace disputes and consultation 

on change.  In his statement, Bob Kitanov, a carpark attendant at the Rydges 

Melbourne Hotel claimed:
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The current requirement in the award to consult employees about 

change in the workplace is a very important provision which needs to 

be reinforced, not removed.  At Rydges, the employer terminated the 

cleaning contractors and added their duties to ours as carpark 

attendants without any consultation and without any increase in wages.  

We were simply told to do the work or get sacked.  Had I known I had 

to do these duties I would have expected better pay.  Employers will 

not consult workers about change now, despite the award, unless it is 

enforced by the Union.  Removing this provision for consultation as the 

AHA wants to do will ensure that workers have no say over their 

conditions of work.  Workers will not be able to negotiate on issues 

like these direct with employers as employers, in my experience in the 

industry, already breach the award when it suits them.  We need the 

ability to call the union in to enforce the award (Kitanov, 1997)

Several of the women employees who made statements were particularly 

concerned about changes to rosters and the limitation on part-time work.  Florencia 

Parajo, a laundry attendant at Sheraton on the Park in Sydney stated: 

 The award clause on hours of work ensures that I am able to plan my 

life outside of work.  If the changes proposed by AHA are successful, I 

would be unable to spend time with my family as my employer can 

roster me to work more than 10 days in a row.  This would make it 

almost impossible to arrange childcare.  When my manager in the 

laundry department changed rosters and working hours, a large 
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percentage of our members who come from non English speaking 

backgrounds were very unhappy and the manager didn’t seem to listen 

to them properly.  He didn’t sit down and discuss the issue with the 

delegate either.  Finally I complained about this to our organiser and 

the organiser explained to management about the dispute settling 

procedure, and finally we had two meetings between union officials 

and the management and resolved most of the issues (Parajo, 1997).

These, and other statements, also noted the inability of employees to pursue award 

breaches with employers without the assistance of the union.  In the context of 

enterprise and individual bargaining these statements were a telling indicator of the 

difficulties hospitality employees faced when negotiating with employers without 

union presence.  The large proportion of non-union employees in the industry were 

particularly vulnerable.   According to Steve Yianni, a food and beverage attendant 

at Le Meridian in Melbourne:

I would not feel confident that we would be able to negotiate these 

issues with our employers as our employers already ignore the award 

if they can.  We need the ability through the award to call on the 

advocacy of the union to enforce our award rights.  This is the only 

protection we have (Yianni, 1997)

In addition to the evidence of employees, the LHMU presented statements from 15 

union organisers and industrial officers across NSW, Victoria and Queensland.  

These statements provided evidence across a range of award related matters where 
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members had sought the union’s assistance to enforce the award.  The most 

frequent issues related to consultation on change, notice periods, time and wages 

records, payment of overtime and penalty rates, rest breaks, rosters and annual 

leave.  Helen Casey, Victorian Branch Secretary of the Liquor and Hospitality 

Division of the LHMU, argued very strongly in her statement for the retention of 

award provisions in an industry with a low level of enterprise bargaining.  

According to Ms Casey’s experience, very few employers were willing to include 

conditions in an enterprise agreement that were outside the award.  She stated 

further:

As the Commission will see … workers in the hotel industry are low 

paid and have very little control, as it stands, over their conditions of 

work.  Given the profile of our membership and employees in the 

hospitality industry, it is critical for awards to specify the rights that 

these workers have, as it is these most vulnerable workers who have 

the most difficulty in negotiating outcomes which benefit them, if 

indeed they feel confident in negotiating with their employers at all.

Any entitlement that is not specifically set out in the award, in my 

experience, becomes a constant source of conflict between employers, 

employees and the union.  Employers will inevitably contest the 

meaning of broad clauses.  Detailed specific clauses avoid this 

conflict.  Award compliance is already very difficult in this industry 

and any deletion of award detail will work in the interests of 

employers and against the interests of workers (Casey, 1997).
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Other award matters that were vulnerable under s89A included deductions for 

breakages and cashier underings, and prohibition on wearing inappropriate clothing.  

Jane Farrell, Assistant Secretary of the LHMU, Victorian Branch recalled many 

circumstances where female members complained to the union regarding 

instructions from their employer that they must wear revealing clothes (Farrell, 

1997).  ACCI had sought to excise from the award a clause prohibiting employers 

from making this demand on employees.  Similarly, a clause protecting employees 

from having to make reparation for till shortages was removed from the draft 

award. Tallis Richmond, an industrial officer with the LHMU, reported that it had 

become increasingly common since the introduction of gaming machines into 

Victorian hotels to blame employees for shortages in the till or in balancing receipts 

for gaming machines.  He claimed:

One hotel in outer Melbourne used a system where on their weekly 

pay-day, gaming room employees were asked to sign a document 

offering to repay till shortages and then accompanied to a nearby 

automatic teller machine by the gaming room manager in order to 

ensure the repayment was made on the spot (Richmond, 1997).

The witness statements gave details of specific instances of award breaches and  

highlighted the role of the union in acting on behalf of members to enforce award 

standards.  The LHMU argued forcefully that the award should not exclude unions 

from any provision that left matters of detail to employers and employees to 

discuss at the workplace.  In its view, the Hospitality Award was a relatively non-



269

prescriptive award compared to other awards of the AIRC, and already contained 

many flexibilities that could be pursued.  

ACCI chose to cross-examine briefly only six of the LHMU’s witnesses.  The rest 

of the witness evidence remained unchallenged.  ACCI’s cross-examination did not 

focus on the substance of award breaches as the witness statements and 

examination-in-chief had highlighted, but rather on securing agreement from 

witnesses that they properly understood the nature of AHA’s claim and the content 

of the simplified award. ACCI asked witnesses to read its draft clauses for matters 

such as meal breaks, annual leave and rosters, and comment on whether they 

thought the wording was clear.  This approach aimed to point out that ‘simplified’ 

awards would provide the same level of entitlements and be easier to understand.  

An exchange between ACCI and Sara Howe, an LHMU organiser from Melbourne 

demonstrates this tactic:

Mr Hamilton:  Do you think clause 27, and that is in the left hand 

column, is a clear clause, or is it a clause that is complex and 

difficult to understand?  

Ms Howe:  Sorry?

Mr Hamilton:  I am asking you, do you think clause 27 as a whole, 

that is the clause in the left hand column, is a clear clause, or is it 

difficult and complex to understand?
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Ms Howe:  I think it is a fairly clear clause.

Mr Hamilton:  You think it is clear?

Mr Hinkley:  Well, she said fairly clear (Australian Industrial 

Relations Commission, 1997g p. 459).

In bringing witness evidence before the Full Bench, the LHMU called on a strategy 

frequently used by the ACTU.  During the ‘Living Wage’ cases, the ACTU found 

it useful to have employees on low incomes give evidence in support of the ACTU 

claim to the Full Bench.  The ACTU adopted this strategy ‘to make the 

Commission confront the workers whose incomes they were deciding’ (Jones, 

2005).  ACCI had already experienced the difficulties of cross-examining low-

income workers during the ‘Living Wage’ cases.   As the ACTU representative in 

the Test Case, Ms Suzie Jones reflected: ‘how do you cross-examine a worker who 

can’t afford to buy a fridge?  It just makes them (the employers) look awful’ 

(Jones, 2005).   ACCI’s decision not to cross-examine witnesses on the substantive 

evidence in this Test Case was thus understandable.

The LHMU also submitted a significant amount of evidence from ‘expert 

witnesses’.
55

  Each expert witness, including senior academics, provided a detailed 

statement and filed research reports, articles and statistical information that they 

55

 Expert witnesses are often used in AIRC proceedings to give an ‘expert’ opinion on matters where 

they have particular knowledge or expertise.  Most of the expert witnesses in these proceedings were 

senior academics who provided written evidence in support of the LHMU claims related to the 

hospitality industry, groups within the labour market such as women, youth and casual workers, and 

occupational health and safety.  A complete list of expert witnesses for this case appears under 

Appendix 4.
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had authored. Kathryn Heiler, a senior researcher with the Australian Centre for 

Industrial Relations Research and Training (ACIRRT), referred to her recent 

research (Heiler, 1997b, 1997a) that focused on tracking and assessing flexibility 

provisions in enterprise agreements and the health and safety implications of 

extended hours of work.  Sara Charlesworth, a consultant researcher in the area of 

employment equity, submitted a report she had prepared for the LHMU on 

productivity in the hospitality industry and referred to her research into gender 

equity in enterprise bargaining (Charlesworth, 1994, 1997).  Dr Roy Green, 

Director Employment Studies Centre, University of Newcastle, also provided 

evidence on productivity in the hospitality industry.  

Belinda Probert, Professor of  Sociology  and Director of the Centre for Applied 

Social Research at RMIT University, referred to her extensive research in the areas 

of women’s labour market participation, work and family responsibilities, and 

managerial versus employee centred flexibility.  Professor Probert submitted a 

recent publication on women’s opportunities in the labour market (Probert, 1997).   

The statement of Ms Sue Walpole, Federal Sex Discrimination Commissioner from 

1993 to 1997, supported the LHMU’s proposed anti-discrimination clause and 

drew the Full Bench’s attention to the provisions of the WR Act that required the 

AIRC to have specific regard to the Sex Discrimination Act.  Mr Paul Mulvaney, 

partner in the law firm Slater and Gordon, also submitted a statement expressing 

concern at the deletion of workplace health and safety matters from the award.  

The submissions of the expert witnesses supported the LHMU argument that the 

proposed removal of some award conditions would have a detrimental effect on 

employees in the hospitality industry, especially those with family responsibilities 
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who rely on the stability and certainty of award conditions, particularly those 

dealing with hours of work.  

The Full Bench asked Dr John Buchanan, Deputy Directory of ACIRRT in his 

capacity as an expert witness to clarify aspects of his statement and to expand on 

the matters raised in the report he submitted in evidence (Buchanan, 1996).  

Because the LHMU relied so heavily on this and other material in evidence, it 

provided a substantial argument to support union representation at the workplace in 

dispute resolution and to further the prospects of enterprise bargaining.  However, 

the President expressed concern at the LHMU’s proposal to establish a consultative 

mechanism in every workplace. 

The President:  I wonder why, as a matter of discretion, you 

would ask the Commission or indeed the AHA for that matter, to 

establish a body of this kind or a consultative mechanism, in 

every workplace covered by the award?  It would seem to be 

futile on the case you put about bargaining negotiation and so on 

in the industry.

Mr Hinkley:  It has not been very effective, your Honour, but that 

is not to deny its desirability.

The President:  Yes.  The AHA might take exactly the same point 

of view in relation to the provisions that they put forward for 

mutual agreement and so on to which your client is opposed.
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Mr Hinkley:  Except for this your Honour, if they do, they have 

not favoured the Commission as we have with evidentiary 

material.

The President:  Yes.  A slightly different point though, I think, 

because you raised the evidentiary material to rebut what might 

be said to be bald assertion.  What I think you submit is bald 

assertion on the point.

Mr Hinkley:  Yes, this is the sort of problem I mentioned on the 

first day your Honour, that those who seek the variation have 

some responsibility.  We have not heard what that is.  If there is 

going to be some evidentiary claim to sustain the breadth of what 

they originally sought, then we will have to examine it and then 

we would say to the Commission that we must then have a right 

to be able ourselves to address it with evidence (Australian 

Industrial Relations Commission, 1997r, p. 302).  

This exchange demonstrates how the union’s approach to the case relied on the 

established practices and procedures of the arbitration system.  In addition to the 

witnesses statements, the LHMU submitted documentary evidence to support its 

claims regarding the nature of the hospitality workforce.  The LHMU drew the 
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attention of the Full Bench to ILO conventions and recommendations concerning 

working conditions in hotels, restaurants and similar establishments. 
56

ACCI and the Joint Governments contended that the application of item 49 of the 

WROLA and s 89A was essentially a straightforward legal exercise in jurisdiction 

– matters were either allowable or they were not.  ACCI therefore saw no reason to 

introduce evidence into the case because the AIRC should only be making a 

decision based strictly on the terms of the legislation, not on the relative merits of 

each award matter.  The LHMU, on the other hand, based its case heavily on the 

evidence given by expert witnesses, hospitality employees and substantial amounts 

of research material on employment in the tourism industry. 

In its right of reply ACCI urged the AIRC to decide on the case as quickly as 

possible and not allow the volume and weight of the union’s submission to distract 

it.  ACCI argued that: 

The union, ACTU and New South Wales Government 

submissions in these matters seem to contain more in the nature 

of attempts to persuade the Commission not to do things, as 

opposed to practical useful guidance as to the statutory tasks.  

They do not seem to accept the underlying policy of sections 

89A and 143 was to lessen the content of awards (Australian 

Industrial Relations Commission, 1997m Hamilton p. 720).

56

 An index of documentary material submitted by the LHMU is contained in appendix 5. 
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The LHMU’s draft award did not remove any non-allowable matters, even where it 

acknowledged that other statutory provisions could provide a safety net. In this 

draft award, the LHMU reworded clauses such as amenities, and clothing, 

equipment and tools so that they could fall within the range of allowable matters. 

Using this approach and consistent with its aim to retain as many matters as 

possible, the LHMU draft award continued to provide the same range of provisions 

albeit in a rearranged format. In contrast to ACCI’s strict interpretation of the 

legislation presented in its draft award and the Joint Governments’ submission 

based on the intent of the legislation, the LHMU sought a much more expansive 

interpretation of the allowable matters.  The LHMU called on the Full Bench to 

exercise its discretion to make a decision based on fairness, the nature of the 

industry and the vulnerability of hospitality employees to a pared down award.  

The ACTU actively supported the LHMU in its submission to the Full Bench.

7.7 REJECTING THE IDEA OF A ‘TEST CASE’: THE  ACTU APPEARS

The ACTU based its submission on a number of broad issues that challenged 

ACCI and the Joint Governments’ approach to the case.  In supporting the 

LHMU’s submission, the ACTU pointed out that it did not appear on behalf of its 

affiliates and rather was intervening as a peak council representing a significant 

number of organisations.  ACTU emphasised this point was emphasised because it 

had consistently argued throughout proceedings that the variation of only one 

award was not a test case, and therefore not a comprehensive vehicle for 
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establishing principles.  As no other unions or employer associations were 

represented during proceedings, the ACTU argued that this decision could only 

give guidance to the application of s 89A to other awards, and was not a general 

review of awards.  The ACTU argued that if the Full Bench decided to establish 

principles, it should constitute another Full Bench specifically for that purpose.  

The ACTU was most concerned about the Joint Governments’ proposal that the 

Full Bench establish overarching principles based on the submissions made during 

the case.  Because the LHMU was the only union respondent to the Hospitality 

Award, the hearings precluded other unions from making submissions.  ACTU 

submitted that this situation would offend notions of procedural fairness.  If the 

Full Bench determined:

that certain award provisions lie outside the scope of the award 

safety net, as proposed by the Joint Governments, it will involve 

the Commission pre-judging before a proper hearing and 

determination consistent with the process specified in item 49 of 

the WROLA (Australian Industrial Relations Commission, 1997h 

Jones p. 590).

Like the LHMU, the ACTU focused on ‘fairness’ as a crucial aspect of its 

submission.  However, the ACTU concentrated on the fairness of the process the 

Full Bench was following in establishing principles, in contrast to the LHMU’s 

emphasis on fairness in the substance of the award matters.  Referring to a Full 
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Bench decision in the Food Preservers case
57

 the ACTU submitted that members of 

the AIRC are bound to act judicially by applying common law principles of 

procedural fairness.  Procedural fairness must be assessed against the whole of the 

circumstances, the nature of the jurisdiction exercise and the statutory provisions 

(Australian Industrial Relations Commission, 1997h Jones p. 591).  

In addition to its concerns about procedural fairness in the Joint Governments’ 

proposed process to establish principles, the ACTU submitted that the principles 

themselves restricted the AIRC’s  discretion to exercise its powers under the WR 

Act.   The ACTU argued that if the Full Bench listed non-allowable matters in the 

statement of principles without due consideration of the award parties’ evidence or 

reasoning, then this could not be a fair review process.  The ACTU moved that ‘the 

principles are totally unacceptable and the Commission should not adopt them at 

all’ (Australian Industrial Relations Commission, 1997m Jones p. 595).

The ACTU also rejected ACCI’s review of test case standards in its draft award, 

insisting that the variation of just one award was not the appropriate vehicle to 

launch a review of test case standards.  In major test cases such as family leave and 

parental leave, the Full Bench decision clearly spelt out each component of the 

entitlement.  ACCI’s draft clauses incorporated all types of family and sick leave 

under a new heading of ‘personal leave’, and changed the maternity leave and part-

time work provisions of the parental leave test case standards.  The ACTU 

submitted that the President should constitute a Full Bench for this specific task as 

it was inappropriate for this Bench to review test case standards a different Full 

57

 See Transport Workers' Union of Australia v Carpentaria Transport Pty Ltd, (1997) 76 IR 226
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Bench had previously awarded through test case channels.  HREOC supported the 

ACTU in its submission, particularly in respect to the alteration of test case 

standards. 

7.8 AVOIDING DISCRIMINATION: HREOC, NPEC/WEL/BPW MAKE 

A SUBMISSION

The Full Bench granted leave to the Sex Discrimination Commissioner on behalf 

of HREOC, and to WEL, BPW and NPEC who appeared jointly.  HREOC had an 

interest in the matter by virtue of its role in the administration of federal anti-

discrimination legislation.
58

  This legislation was enacted to give domestic 

application to several international instruments dealing with human rights and anti-

discrimination.  The Sex Discrimination Commissioner had a particular role in 

relation to discrimination in awards.  Under s50A of the Sex Discrimination Act the 

Sex Discrimination Commissioner could refer awards containing discriminatory 

provisions to the AIRC for review.  

Drawing on aspects of the anti-discrimination legislation it administered and the 

relevant sections of the industrial relations legislation, HREOC made two major 

points.  First, in exercising all of its functions to review awards, the AIRC should 

further the objects of the WR Act including the prevention and elimination of 

discrimination as required by s88B of the WR Act.  Second, in exercising its 

functions to prevent and eliminate discrimination when determining applications to 

58

 HREOC administers the Racial Discrimination Act, Sex Discrimination Act, Disability 

Discrimination Act and the Human Rights and Equal Opportunity Act.  
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vary awards, the AIRC should apply the definitions of direct and indirect 

discrimination developed as part of the review of awards under the award 

modernisation process (Human Rights and Equal Opportunity Commission, 1997).  

In exercising its functions to review awards and to facilitate the objects of the WR 

Act, the AIRC could consider any evidence the award parties and interveners 

introduced in relation to discrimination.  HREOC submitted that in making a 

decision to vary any award under s 89A, the AIRC should consider evidence 

relating to the level of discrimination in industries and sectors, acknowledging that 

this could be a technical and complex matter.  Evidence should include the 

industrial background to the award, the history of discrimination within the 

industry, the demographic profile of the industry, and the level of understanding of 

anti-discrimination legislation among the parties (Human Rights and Equal 

Opportunity Commission, 1997, p. 5).  HREOC presented data on the workforce in 

the hospitality industry similar to that included in the LHMU’s submission.  

HREOC argued that because a high proportion of hospitality employees are 

women, from a non-English speaking background, young and employed as casuals, 

the potential for discrimination and indirect discrimination was higher in this 

industry than in other sectors of the workforce. 

HREOC put forward a number of model clauses for the revised award.  Amongst 

these was a model ‘anti-discrimination’ clause.  In October, 1995, a Full Bench of 

the AIRC supported the adoption of a model anti-discrimination clause in all 

awards as a way to address discrimination in award provisions and, importantly, in 

their implementation at an enterprise or workplace level (Third Safety Net 
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Adjustment and Section 150A Review, 1995).  As the WR Act introduced 

significant changes, HREOC claimed it was necessary for the Full Bench to amend 

the 1995 model anti-discrimination clause to reflect a greater emphasis on 

agreements developed at the enterprise.  HREOC urged the Full Bench to take into 

account the potential discriminatory impact that the review process could have in 

the hospitality industry.

NPEC/WEL/BPW made a joint submission because of the closeness of their 

positions in raising gender issues.  They took a similar position to HREOC’s, 

concentrating on the possible effects award simplification may have on women in 

the labour market.  NPEC/WEL/BPW submitted that the erosion of the 

comprehensive industrial awards that have historically provided effective 

employment standards would mean that women and other disadvantaged workers 

would be increasingly subject to deregulated and discretionary arrangements 

(National Pay Equity Coalition, Women's Electoral Lobby, & Australian 

Federation of Business and Professional Women, 1997 p. 3).  Using ABS data, 

NPEC/WEL/BPW pointed to a range of inequities already present for women in 

the labour market.  The removal of key award provisions was not likely to redress 

these inequities.  An important concern for NPEC/WEL/BPW was the possibility 

for direct and indirect discrimination
59

 in the hospitality industry.  

59

 Indirect discrimination occurs where an ostensibly neutral practice adversely affects a particular 

group disproportionately and is unreasonable in the circumstances (National Pay Equity Coalition 

et al., 1997 p. 16).  This may take place through job specifications in classification structures or 

other circumstances where women are excluded indirectly from career progression because of 

breaks in employment (usually to have children).  
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Within this context, NPEC/WEL/BPW identified provisions in the existing 

Hospitality Award that ACCI sought to vary or delete that could result in the loss 

of key protections for employees and give rise to direct or indirect discrimination. 

These clauses included ‘enterprise flexibility’, ‘employment categories’, ‘hours of 

work’, ‘rostering’, ‘overtime’, and ‘sexual harassment’.  In addition, 

NPEC/WEL/BPW identified a number of changes both ACCI and the LHMU had 

proposed to existing provisions that presented potential for indirect discrimination.  

Specific examples included ‘termination of employment’, ‘severance pay’, ‘wages’ 

and ‘annual leave’.  NPEC/WEL/BPW contended that all of these provisions 

discriminated against employees who have had a period of authorised leave 

because aspects of the entitlements were calculated on the basis of length of 

service. Women particularly fell into this category.  NPEC/WEL/BPW criticised 

ACCI’s proposal to delete key award provisions such as ‘introduction of change’ 

because these provisions had protected employees from the excesses of unilateral 

decision-making.  Both HREOC and NPEC/WEL/BPW stressed the important role 

of the AIRC and awards in protecting employees from potential discrimination, 

particularly in an industry such as hospitality.  These organisations entered the 

regulatory arena to speak on behalf of employees generally to try to influence the 

Full Bench in its decision.  Their approach appealed to principles of equity and 

fairness in the employment relationship, a rather different approach to the State of 

NSW’s technically detailed submission that followed.   
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7.9 CHALLENGING THE AIRC’S JURISDICTION: THE STATE OF NSW

AND THE FINER POINTS OF THE LEGISLATION

The State of NSW in its role as respondent to 27 federal awards made the final 

submission.  It had previously been granted leave to intervene at the 22 April Full 

Bench conciliation hearing.  Throughout proceedings, the State of NSW had made 

an argument grounded in the legal aspects of the case, particularly the jurisdiction 

of the AIRC to make a determination under s 89A.  At this hearing, the State of 

NSW focused on ACCI and the Joint Governments’ proposed principles.  In a 

highly technical submission, the State of NSW questioned the power of the Full 

Bench to make principles of the type ACCI and the Joint Governments sought, 

given that the proposed principles were not made in the original application to vary 

the six awards.  In a close analysis of the wording of s 88B(2) of the WR Act that 

required the AIRC to make safety net awards, NSW pointed out that the Joint 

Governments’ proposed principles omitted any reference to ‘fairness’ as stated in 

the Act.  This was a ‘notable omission that significantly alters the meaning that 

was clearly intended by Parliament’ (Australian Industrial Relations Commission, 

1997i Wright p. 569).

The State of NSW, in an argument similar to the ACTU’s, submitted that it was 

entirely inappropriate that, without any notice to the parties to awards that might be 

affected, the Full Bench should give consideration to the making of principles.  

First, this approach denied procedural fairness to the affected award parties, and 

second it required the AIRC to determine issues without the benefit of evidence 

and submissions from those affected parties (State of New South Wales, 1997, p. 
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12).  ACCI’s proposed alteration to test case standards by way of principles or 

otherwise was of most concern to the State of NSW.  Having regard to these 

considerations, the State of NSW submitted that it was not appropriate for the Full 

Bench to make principles as a result of these proceedings.  In the State of NSW’s 

view, it was more appropriate that individual members of the AIRC determined 

each award having regard to the requirements of the Act and the evidence and 

submissions before the AIRC in each case (State of New South Wales, 1997, p. 

13).

Many of the issues the State of NSW raised at the arbitration hearing had been put 

forward previously during conciliation.  The State of NSW’ written submission 

was complex and lengthy.  It contained a very detailed analysis of the specific 

wording of s 89A and items 49 and 53 of the WROLA to argue that the Full Bench 

should, as a first step make a determination on the proper statutory construction of 

the legislation.  In a similarly detailed reply, the Joint Governments responded to 

the each of the legal points the State of NSW raised, and insisted that ‘the AIRC’s 

powers should be construed broadly so as to facilitate the process by which the 

Commission can assist as many parties as possible to vary their awards before the 

end of the interim period’ (Australian Industrial Relations Commission, 1997m 

Cole p. 684).  In the view of ACCI and the Joint Governments, there was no 

impediment to the Full Bench developing principles for award simplification, and 

the application to vary the Hospitality Award provided an appropriate vehicle for it 

to do so.  



284

After 11 days of hearings, the Full Bench retired to consider the submissions and 

make a decision.  The Full Bench faced a complex task contemplating the State of 

NSW’s jurisdictional arguments, the ACTU’s view that this was not a test case, the 

LHMU’s emphasis on ‘fairness’ to employees, HREOC and WEL/NPEC/BPW’s 

anti-discrimination and fairness concerns, and ACCI and the Joint Governments’ 

insistence on brevity and haste.

7.10 ARBITRATING THE CASE – ‘EQUITY, GOOD CONSCIENCE AND THE 

MERITS OF THE CASE’

McGarvie (1964) noted that it is a feature of the arbitration process that members 

strive for consistency in their decisions by referring to past practice and principles. 

Here, the members of this Full Bench exercised their extensive dispute settling 

skills and knowledge to guide their conduct of the case.  The Full Bench was 

required to arbitrate on the dispute based on ‘equity, good conscience and the 

merits of the case’ (s 110(2)(c) Australian Workplace Relations Act (Cth), 1996).  

These longstanding features of the arbitration practice have ensured consistency 

and fairness in decision-making.  However, the difficulty for this Full Bench in 

exercising these standards was that the outcome of the dispute was already largely 

prescribed for them in the legislation.  The Full Bench could exercise some 

discretion but, in the end, it could not conduct this case in the way it had settled 

disputes in the past. This was a dispute of a different kind and with a different 

purpose.  The Full Bench was required to settle the dispute to comply with the 

legislation, not solely to produce a ‘just solution’ or to ‘accommodate’ the relative 

strength of the parties as had previously been the case.  Unlike preceding cases, the 
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parties were in dispute because implementation of the legislation demanded it.  The 

legislation placed the Full Bench in a position that could have compromised its 

impartiality because it was required to arbitrate a dispute where the award matters 

were already prescribed and where the scope of its own arbitration powers would 

be restricted as a consequence of its decision.  The AIRC was now ‘allowed’ to 

exercise its dispute settling power only as the legislation directed and not, as it had 

done previously, on an unfettered basis.  The ‘allowable matters’ clearly set up the 

terms of the regulatory relationship between the federal government as primary 

regulatory and the AIRC as the secondary regulator.  

In making its decision, the Full Bench was faced with a range of arguments upon 

which it was required to exercise both jurisdictional and discretionary powers.  

There was a noticeable difference in the amount of evidentiary material the parties 

put before the Full Bench.  ACCI and the Joint Governments wanted the Full 

Bench to make a strict interpretation of the legislation, according to its intent, and 

so submitted a limited amount of documentary evidence and no witness evidence.  

On the other hand, the LHMU, ACTU, HREOC and WEL/NPEC/BPW presented 

the Full Bench with a significant amount of evidentiary material and called 51 

witnesses to support a case advocating fairness to employees. These differences 

challenged the principles of traditional test case arbitration where the Full Bench 

normally relied on all major parties to submit evidence. As early as 1949, a Full 

Bench of the then Conciliation and Arbitration Court had pointed that:

Although the Court is not bound by rules of evidence, this has 

never been held to mean that the Court would act without 
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evidence.  If a tribunal were so to act, obvious injustices and 

insecurities could result  …  The Industrial system has been 

functioning for so long that even an inexperienced advocate 

should know that an industrial claim is not to be had for the 

asking (my emphasis), but is necessarily dependent upon the 

quality of the relevant evidence produced (Tramways Employees 

(Melbourne) Award 1949, p. 27).

The LHMU criticised ACCI for approaching the test case as essentially an 

academic legal exercise with at best a limited role for evidence (Swancott 1998).  

Arbitration of the Hospitality Award as a test case vehicle allowed the LHMU to 

demonstrate the vulnerability of the hospitality workforce through a significant 

amount of academic research in that area. As there was only one award under 

consideration, the union claimed considerable ground to argue that the Full Bench 

must take the type of industry into account. ACCI and the Joint Governments’ ‘one 

size fits all’ approach was more difficult to sustain if the Full Bench determined 

that the nature of the award industry was an important factor in the decision. Faced 

with the complexity of dealing with changes to the whole content of the Hospitality 

Award, the Full Bench had to concentrate on the main points of the arguments in 

making this key interpretation of s 89A of the WR Act.  

The Full Bench also had to make a determination whether to accept ACCI’s 

revisions to test case provisions.  Test case standards were awarded following 

lengthy proceedings that were usually confined to a single subject matter and 

involved a wide range of affected parties.  The AIRC has carefully worded each 
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test case standard to ensure proper meaning and to take into account a wide range 

of complex considerations.  The State of NSW argued that it was inappropriate to 

vary these provisions in the context of an individual award application involving a 

large number of distinct matters (Australian Industrial Relations Commission, 

1997m, p. 575).  Under these circumstances, it argued, the AIRC could not receive 

the detailed evidence and submissions that it would receive in a test case context 

and that the importance of the provisions merited.  The State of NSW continued to 

challenge the capacity of the AIRC to undertake the award simplification process 

without first considering jurisdictional matters.  In a technical legal argument, the 

State of NSW denounced ACCI and the Joint Governments’ statutory construction 

of s 89A as a ‘legally unsustainable approach’ (State of New South Wales, 1997, p. 

11).

During the hearing, the Joint Governments made no reference to the public interest 

in its submission.  The federal government intervenes in national wage and test 

cases, in the public interest to ensure that the AIRC takes into account the impact 

of any decision on the national economy, employers’ ability to pay, and the needs 

of the unemployed.  The Joint Governments did not suggest a public interest test in 

their submission to the Test Case because the submission was driven by a strong 

political will that did not rely on physical evidence.  The ACCI and the Joint 

Governments’ submissions relied on the ‘weight’ of the legislation to force the 

AIRC to construe the statute as the federal government demanded.  In contrast, the 

LHMU and the ACTU sought fairness to employees, both procedurally and in the 

Full Bench’s response to the legislation.  In making its decision, the Full Bench 

was therefore required to reconcile fairness with legislative intent.  In a reversal of 
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its usual test case rationale, its task was not to decide what employers could afford 

to pay, but rather what provisions it could remove while maintaining fairness to 

employees.  

In the view of ACCI and the Joint Governments, the Full Bench was required to 

carry out an administrative task based only on allowability under s 89A(2).  

However, the Full Bench still had discretion to interpret other critical sections of 

the WR Act including the ‘incidental and necessary’ provisions and the concept of 

‘fairness to employees’.  To this end, the Howard government could not 

completely reclaim the AIRC’s regulatory capacity on the strength of the allowable 

matters provisions alone because the Full Bench was required to make a statutory 

interpretation while arbitrating to settle an industrial dispute.  In settling the dispute 

the WR Act required the Full Bench to take into account ‘fairness to employees’ 

and act with ‘equity, good conscience and on the merits of the case’.  In effect, the 

essence of the dispute and the battle for contested matters produced a collision 

between a straightforward statutory interpretation of s 89A and the custom and 

practice of arbitration as a regulatory technique.  

In the arbitration proceedings the Full Bench allowed each award party and the 

interveners considerable time to make a case in order to settle the dispute before it. 

The Joint Governments directed the AIRC to establish broad principles that could 

be applied across all awards in an attempt to discount this important discretionary 

feature of the conciliation and arbitration process.  If the Full Bench developed 

principles, it could restrict the scope of the award parties to argue for a broader 

interpretation of allowable matters in individual cases.  In the view of the Joint 
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Governments there was no reason why every party to every award should have a 

say in the process:

If the Commission decides to take the opportunity to establish 

wide-ranging principles when dealing with a particular 

application, it is submitted that those principles need not be 

confined to the matters at issue in the particular application.  It 

would be impractical for every union and organisation of 

employers, and every other person who is party to an award 

which is affected by the transitional provision to have the 

opportunity to make a submission (Joint Governments, 1997 p. 

3).   

In other words, the legitimate respondents to awards should not defend their 

position, but rather accept that the AIRC would automatically arbitrate on the 

strength of the principles the AIRC established. 

According to this logic, award simplification was not a contest.  It was simply a 

case of unions accepting the content of awards that the federal government had 

prescribed for them in the legislation rather than the matters the AIRC might 

allocate as settlement of an industrial dispute.  With this approach, the federal 

government through the legislation was trying to produce the outcomes it wanted 

as if it had a direct regulatory power over the employment relationship.  However, 

under the Constitution the federal government did not have this power and had to 
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rely instead on the AIRC as secondary regulator to produce the outcomes the AIRC 

determined through the arbitral process.  

The AIRC could only do so through conciliation and arbitration, even if the 

complexities of this system did not suit the Howard government’s vision for 

industrial relations. In conducting the case, the Full Bench had to take into account 

the self-limiting demands of the legislation to balance a different set of interests, 

one of which was its own.  This Test Case challenged the independence and 

integrity of the Full Bench to regulate under new legislation based on a neo-liberal 

doctrine that sought to marginalise the ‘unwanted third party’.  

7.11 CONCLUSION

In this chapter I have considered the submissions put before the Full Bench during 

the arbitration hearing.  The LHMU and other parties submitted a substantial 

amount of documentation in evidence.  In addition, the LHMU called over 50 

witnesses to give evidence at the hearings together with the submissions of eight 

expert witnesses.  ACCI and the Joint Governments did not challenge most of the 

evidence. Frazer (2002 p. 5) noted that the AIRC has the unenviable task of 

operating according to Parliament’s legislated policy while observing the High 

Court’s decisions on how the Constitution limits not only the legislation but the 

tribunal’s own character and processes.  In this Test Case, the Full Bench was 

required to interpret the legislation to make a determination on the extent of its 

arbitral powers.  Not only did the Test Case test the legislation, it also tested the 

AIRC’s willingness and capacity to reconfigure regulatory space under legislation 
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that clearly gave advantage to employers. This hearing demonstrates how the 

AIRC exercised its arbitration powers under a new regulatory regime where the 

practice of arbitration became the mechanism for award reform.  Although there 

was no legal precedent to guide the Full Bench determination, the Full Bench 

relied on the custom and practice of 93 years of arbitration in its conduct of the 

case.  The Full Bench conducted the case as it was required to by law, not by 

instruction from the federal government.  

The 18 month transition period stipulated in the WROLA gave some indication 

why the federal government viewed the AIRC’s task as simply ‘administrative’.  

The Howard government may have set a limited time frame as a stimulus to the 

parties, but in reality an exercise of that scope was not achievable within that 

period.  By the time the Full Bench handed down its decision, there was only six 

months of the transition period left in which to simplify more than 3000 awards.  

Either the Howard government did not adequately foresee the size of the task and 

the AIRC’s approach to it, or it underestimated the extent to which unions would 

contest the legislation.  In any event, the Test Case demonstrated that the practice 

of conciliation and arbitration was an ineffective mechanism for implementing 

large-scale, immediate award reform.  This could only add to the federal 

government’s contempt for arbitration, a disposition clearly displayed throughout 

the Test Case.

Here, the federal government was not concerned that evidence from a range of 

sources indicated that the removal of award provisions could disadvantage some 

employees.   For ACCI and the Joint Governments, the standard features of the 
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dispute settling process – balance, compromise, and fairness to the parties – were 

apparently irrelevant in this exercise, as was the Full Bench’s commitment to 

procedural fairness in the conduct of the case.  The federal government may have 

found it a tedious and time consuming task for the AIRC to allow every party to 

every award to make a submission on its variation, but the nature and purpose of 

the arbitration system demanded that it do so.  For the Joint Governments and 

ACCI, the AIRC’s mission was simply one of jurisdiction – either a matter was 

allowable or it was not.  In making its decision, the Full Bench faced two major 

considerations.  It was required to make a determination on allowability in relation 

to each of the award matters, and importantly, to consider developing a set of 

principles consistent with s 106 of the WR Act that would establish a new purpose 

for conciliation and arbitration.  

Following the final hearing on 17 November 1997, the Full Bench retired to make 

a decision on the basis of the evidence and submissions.  On 23 December 1997, 

the Full Bench issued its keenly anticipated decision.  In the next chapter I consider 

the details of the Decision and its impact on the arrangement of regulatory space.
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CHAPTER 8

THE DECISION –

‘TAKING THE AWARD TO THE BEAUTY PARLOUR

OR PUTTING THE AWARD IN AN ACID BATH?’

8.1 INTRODUCTION 

Chapter 7 presented my analysis of the arbitration hearings held over 11 days in 

October and November 1997.  During this time, the Full Bench heard submissions from 

the major parties and other interest groups concerned about the possibility that award 

simplification would disadvantage some sections the workforce.  Overall, ACCI and the 

Joint Governments were united in their approach against the LHMU, the ACTU and the 

other parties.  Having heard submissions, the Full Bench retired to make a decision.  In 

this chapter, I consider four major aspects of the Full Bench Decision, including the 

rationale, the statutory construction of s89A, the principles and the redrafted Hospitality 

Award.  I also briefly consider the decisions of the Full Bench in the Penalty Rates and 

Paid Rates cases, two further parts to the Test Case.  In its deliberations, the Full Bench 

was required to settle an employer led dispute within its interpretation of the relevant 

sections of the WR Act.  Conducting the case challenged both the practice of arbitration 

and the boundaries of the AIRC’s award making jurisdiction. 

This chapter explains how the Full Bench contemplated the allowable matters in its 

settlement of the industrial dispute before it in the Test Case.  Under legislation enacted 
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at the hand of legislators whose intent was to constrain the arbitration system, 

arbitration as a dispute settling process was also under scrutiny.  This was the first test 

case decision to review a whole award in accordance with the award simplification 

provisions.  The federal government made it clear in s 89A of the WR Act the matters it 

would ‘allow’ the AIRC include in awards, but in the Test Case the Full Bench had 

discretion to interpret and apply the statute. The Full Bench’s decision was therefore a 

statement not only of its newly prescribed discretion, but also the capacity it retained to 

make an arbitral interpretation that balanced the interests of the parties in settling a 

dispute.  In this chapter, I analyse the Decision and consider the reaction of unions, 

employers and the Howard government.  

8.2 RATIONALISING THE DECISION

On 23 December 1997, the Full Bench handed down the Decision.  An AIRC decision 

is a statement of findings and reasons for the determination that is subsequently 

reflected in the order (award).  The order is a legally binding instrument having the 

force of federal law (Australian Industrial Relations Commission).  As McGarvie 

(1964) explained, the decision of an arbitral tribunal may include a number of elements.  

In this Decision, the Full Bench outlined its consideration of the union’s submission, 

defined its approach to the statutory construction of s 89A, stated the principles for 

award simplification and its reasons for finding each Hospitality Award matter 

allowable or non-allowable, and issued a draft order (simplified award).  Attachments to 

the order included the relevant legislation, model clauses and tables of allowable and 

non-allowable matters.  The AIRC gave the parties the opportunity to comment on the 

draft award in a conference with Ross (VP) in February 1998, before he finalised the 
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award.  Even though proceedings began in February 1997, and the parties had made 

extensive submissions, the Full Bench arrived at its decision just five weeks after the 

hearings finished.  

McGarvie (1964) observed that the reasons for a decision should speak for themselves 

and should demonstrate to the parties that awards are made worthy of observance in the 

interests of the community as well as the parties themselves.  In this instance, the 

reasons the Full Bench gave for the Decision were remarkably concise for a case of this 

duration.  Given the importance of the case, the Full Bench carefully detailed its 

considerations in the matter to prevent ambiguity.  The Full Bench referred to some of 

the details of the LHMU’s submission, but very little pertained to ACCI or the Joint 

Governments’ cases, other than that the Full Bench conducted the award review at the 

request of the employers.  The Full Bench found very little it could say about 

government and employer submissions that relied mainly on the intent of the legislation 

as the basis of a major shift in institutional regulation.  This was in contrast to the 

union’s submission that was prepared according to traditional test case procedures and 

relied heavily on evidence.  The absence of evidence in the ACCI and Joint 

Governments’ submissions served the practical function of demonstrating the new 

‘simplified’ style of arbitration the Howard government envisaged for the AIRC.  Insert 

However, the Decision also demonstrated the AIRC’s reliance on evidence as a major 

source of its decision making in finding matters non allowable in future cases.

In the Decision, the Full Bench agreed with the LHMU’s submission that the AIRC 

should establish and maintain a safety net of fair minimum wages and conditions, and 

that the WR Act’s emphasis on agreement making should not compromise this safety 
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net.   Here, the Full Bench was sending a subtle but powerful message to the Howard 

government through its own regulatory channels at the secondary level.  The Howard 

government may have viewed the Test Case as a necessary start to instil its new 

legislative regime supporting workplace bargaining, but the essential nature of the Test 

Case could not mask the ideological struggle for power inherent in the employment 

relationship.  The Full Bench treated the Test Case as a dispute that required resolution.  

Therefore its purpose was to conciliate and arbitrate the disputed matters before it, 

notwithstanding the Howard government’s preference for a new approach to workplace 

relations. 

The Full Bench agreed with the union submission that the AIRC should take the nature 

of the industry into account when considering proposals to vary existing awards.  This 

was a critical aspect of the Decision, and one where the Full Bench exercised 

knowledge and control of its regulatory instruments.  The AIRC had constructed the 

system of awards around industries and occupations.  ACCI and the Joint Governments’ 

insistence that the Full Bench ignore a major feature of the award structure 

demonstrated that these parties underestimated the significance of work classifications 

and the characteristics of award workers.  The Hospitality Award provided a suitable 

vehicle for unions to highlight the vulnerability of employees in certain industries to the 

insecurities of workplace bargaining.  While ACCI chose to vary the Hospitality Award 

partly because the relatively powerless state of employees and their union would serve 

the federal government’s and employers’ interests, they misjudged the AIRC’s 

commitment to observe its constitutional and legal obligations.
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Referring to the significant amount of unchallenged witness evidence that illustrated 

characteristics of the hospitality industry, the Full Bench observed:

The LTU (sic) asked us to conclude, based on the evidence, that 

women, particularly from non-English speaking backgrounds, have 

difficulty in negotiating with management.  Because women are in an 

unequal bargaining position they are at a disadvantage if conditions 

can be altered by individual agreement with Commission supervision.  

We agree with the proposition that we should take the nature of the 

industry into account when considering proposals to vary existing 

award provisions.  We have taken the evidence and submissions into 

account in looking at each of the relevant employer proposals (Award 

Simplification Decision Re, (1997) 75 IR 272 p. 5).

The LHMU viewed this aspect of the Decision as a significant victory because ‘it 

implicitly rejected the ACCI contention that the application of Item 49 of the WROLA 

and s 89A of the WR Act to an award was essentially an academic legal exercise’ 

(Swancott, 1998 p. 1).  The Decision also exposed the weakness of ACCI’s decision not 

to call evidence to support its case, or to cross-examine the majority of the LHMU’s 

witnesses.  Here, the Full Bench gave a clear message to employers in respect to the 

unchallenged evidence – this was not a notional task in which the AIRC would simply 

make a determination based on the ‘allowability’ of the title of the award clause.  For all 

the case’s complexity and dimensions, the Full Bench saw that the task before it was to 

arbitrate on an industrial dispute.  
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The LHMU had argued that the hospitality workforce was particularly vulnerable to two 

claims ACCI pursued: the abolition of the award requirement that genuine, written 

agreement accompany changes to rosters or work-time arrangements;  and the removal 

of the union from all levels of award compliance. In its submission, the LHMU 

acknowledged that employees wanted flexible work arrangements to accommodate 

family interests, particularly in relation to hours of work and leave.  However, it was 

concerned that if inserting facilitative clauses made these award provisions subject to 

alteration by agreement with individual employees without union involvement, the 

needs of employers would ultimately prevail.  To overcome this, the LHMU sought the 

consent of a majority of employees where an award provision was made subject to 

agreement. The Full Bench acknowledged the ‘possibility that the needs of some 

employees may be unfairly jeopardised if provisions are subject to alteration by 

agreement with individual employees’, though it was not convinced ‘that in most cases 

the needs of particular employees are more likely to be accommodated because the 

consent of a majority of employees is required’ (Award Simplification Decision Re, 

(1997) 75 IR 272 p. 5).

In contrast, ACCI and the Joint Governments had asked the Full Bench to conduct a 

review of the award pursuant to Items 49 of the WROLA, s 89A and other specific 

sections of the WR Act related to union right of entry (ss 3 (b) and (f) and 127AA), 

preference (ss 94, 298K and 298L) and enterprise flexibility (s 113B).  Because their 

submissions were grounded solely in the legislation and they did not call evidence to 

support their claims, the Full Bench was therefore required to weigh the ‘force’ of the 

legislation as the means for change against the union submission based on facts and 

evidence.  The Decision aimed to strike a balance between adequate protections for 
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vulnerable workers and more flexible employment practices at the workplace.  The 

Bench also took these factors into account in the statutory construction of s 89A, the 

second aspect of the Decision.

8.3 CONSTRUCTING THE STATUTE 

In interpreting the list of allowable award matters contained in s 89A, the Full Bench 

adopted the approach taken in the Commonwealth Bank Officers Award Case (CBOA) 

held in May 1997 (Commonwealth Bank Officers Award 1990, (1997) 74 IR 446).   The 

substantive application before the Full Bench in this matter was made by the Finance 

Sector Union of Australia (FSU) on 2 August 1996 under section 113 of the IRR Act for 

variation of the Commonwealth Bank of Australia Officers Award 1990. The variation, 

as amended on 9 October 1996, sought the insertion of a provision creating a duty on 

the employer, the Commonwealth Bank of Australia, to pay Workers' Compensation 

Accident Make-up Pay. The claimed payment was to be calculated by reference to the 

difference between the total payment to an incapacitated employee under relevant state 

Workers' Compensation Acts and the employees' normal weekly earnings during 

periods of workers compensation. The application further sought for the Award to 

provide for the use of a specified dispute resolution procedure for disputes arising in 

relation to the subject matters covered by the Accident Make-up Pay clause. 

Conciliation had failed to produce an outcome and the issue was submitted to arbitration 

before a Full Bench. This was not considered a test case under s 89A because the Full 

Bench only arbitrated on one matter in proceedings that had commenced under previous 

legislation.  With the advent of the WR Act, the Full Bench then had to consider the 

allowability of ‘accident make-up pay’ under s 89A.  It found that ‘accident pay’, 
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although not an expressly declared allowable matter, was a form of allowance and 

therefore allowable.  In the Decision the Full Bench stated:

The construction of Section 89A(2) demands that each concept be 

given a meaning consistent with the use of the concepts of industrial 

relations practice in Australia.  In its context, s 89A is not a provision 

for which there is a need for either a restrictive or a generous 

construction.  The terms in it are to be given their ordinary meaning in 

regard to industrial relations usage (Commonwealth Bank Officers 

Award 1990, (1997) 74 IR 446 p. 458).   

Although the Full Bench in the CBOA case considered only one matter, the Hospitality 

Award Full Bench determined that aspects of the decision provided a practical approach 

to classifying industrial concepts formulated around award entitlements and conditions 

of employment.  In its construction of s 89A, the Full Bench rejected specific elements 

of the major parties’ and interveners’ submissions concerned with the extent of the 

AIRC’s powers.  The LHMU, the State of NSW and the ACTU had asked the Full 

Bench to make a broad interpretation of the 20 allowable matters based on principles 

related to the granting of power contained in decisions of the High Court.
60

  The Full 

Bench did not accept these submissions, pointing to the difference in character between 

a constitutional grant of power and the specification of allowable award matters through 

legislation.  

60

 See  D'Emden v Pedder (1904) CLR 91; George Hudson Limited v Australian Timber Workers Union, 

(1923) 32 CLR 413; Burton v Honan (1952) 86 CLR 169
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Under s 89A (6), the ‘incidental and necessary’ provision, the Full Bench found that the 

legislature gave direct guidance on the extent to which it could make provisions 

extending beyond the 20 matters set out under s89A (2).  The Full Bench could ‘see no 

reason to depart from the language of the statute, as explained in the CBOA case, and 

limited by s 89A(6)’ (Award Simplification Decision Re, (1997) 75 IR 272 p. 7).  The 

Full Bench also rejected ACCI’s submission that s 89A (6) should be construed as 

conferring a power analogous to the power given to a Court to imply a term into a 

written contract.  The Full Bench declared that in those situations, the Court ‘puts itself 

in the position of the contracting parties for this purpose.  We do not see how these 

principles can assist in the application of s 89A(6) which, as we have already said, is in 

clear terms’ (Award Simplification Decision Re, (1997) 75 IR 272 p. 8).

The statutory construction of s 89A was the subject of complex legal argument during 

the hearing, yet the Full Bench was able to sift through the submissions to make a clear 

ruling in the Decision.  The statutory construction was a critical aspect of the Full 

Bench’s deliberations, because the substance of the revised award rested on the Full 

Bench determining the scope of its own arbitration powers.  The Full Bench used the 

CBOA case as a precedent for understanding the terms of the legislation, ensuring 

consistency in the process and in the usage of industrial terminology, and confirming 

the legal rather than ‘administrative’ nature of its task.  The Full Bench deemed that the 

concept of allowable matters did not allow it to assign a different meaning to commonly 

understood terms.  Thus the Full Bench maintained traditional understandings of the 

language and practice of industrial relations, ensuring consistency within the process of 

varying awards.  The Full Bench applied these standards in redrafting the Hospitality 

Award, a third part to the Decision. 
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8.4 MAKING A ‘NEW LOOK’ HOSPITALITY AWARD

In setting out the reasons for its changes to each of the award provisions, the Full Bench 

drew specific attention to the inclusion of unions in dispute settlement, a matter the 

parties had vigorously contested.  The LHMU, with the ACTU’s support, defended its 

role as a union to take part in dispute resolution and enterprise flexibility negotiations.  

This was in response to ACCI and the Joint Governments’ submissions that held that 

the scheme of the WR Act, particularly s 89A, did not envisage union participation in 

specific award matters.  Indeed, ACCI claimed it could see no role for unions in any 

award clauses, a position central to the ideology informing the award simplification 

legislation and the WR Act in general.  If employers had no need to consult unions or 

involve them in dispute resolution procedures, control of the employment relationship 

would shift very firmly towards employers.  

The arbitration system is based on the right of unions to be heard before the AIRC.  

Forcing the AIRC to remove any reference to unions from the redrafted award, and 

insert facilitative provisions, would devolve negotiations to the workplace, and evict 

both unions and the AIRC from their traditional roles.  ACCI and the Joint 

Governments made it clear that they wanted the ‘unwanted third party’ to have a very 

limited place in the employment relationship.  The Full Bench Decision on allowable 

matters was therefore much more than the outcome of an industrial dispute instigated 

through the test case process of award variation.  It served the Howard government’s 

legislative intent to strike at the foundations of arbitration. 
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ALLOWABLE MATTERS/INCIDENTAL AND NECESSARY MATTERS

(Adapted from Attachment D of the Decision)

In making its determination on allowable matters, the Full Bench did not set out in 

detail the criteria for a matter coming within s 89A(6) - the ‘incidental and necessary’ 

provision.  It determined that meeting the requirements of this provision would depend 

on the circumstances in a particular case.  Within the confines of s 89A(2) and Principle 

9 of the Decision, the Full Bench gave broad reasons for finding the following matters 

allowable:  

s 89A(2)(a) Classifications of employees and skill-based career paths

• lists of classification and classification structures, covering the definitions of and 

duties to be performed by each classification; 

• competency and qualification standards for classification structures; 

• provisions enabling flexibility in the application of the classification structure 

(such as provisions regarding multi-skilling); 

• provisions which enable the employer to broadly determine where former 

classifications would fit into a new classification structure e.g. translation from 

old to new structures (as long as they are relevant) and automatic progression; 

• mixed functions clause; 

• higher paid employees may relieve lower paid employees without loss of pay.

The Full Bench decided to include a new clause dealing with work organisation, 

broadly in line with ACCI’s proposal, but retained the mixed functions clause in its 

existing form.
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s 89A(2)(b) Ordinary time hours of work and the times which in which they are

performed, rest breaks, notice periods, and variations to working hours

• span of hours attracting ordinary time payment and any exemptions for 

particular classifications or type of employee; 

• the number of hours in a time span/s (e.g. weekly, monthly or shift 

arrangements) which attract ordinary time payment; 

• maximum daily hours attracting ordinary time payment; 

• notification of hours/rosters and provisions to change hours/ rosters; 

• provision for rostered days off; 

• make up time arrangements; 

• provision for meal breaks, minimum length of meal breaks and penalty 

arrangements to apply in the absence of a meal break; 

• rest breaks (i.e. during ordinary time hours), crib breaks (i.e. during overtime) 

and breaks between shifts; 

• payment for waiting time where employees are paid their wages at any time 

other than during their working time.

The Full Bench decided that the existing hours of work clauses were unnecessarily 

complex and should be simplified so that hours could be set by local agreement between 

an employer and employee, provided certain basic conditions were met.  The Full 

Bench rejected ACCI’s proposal to relax the limitation on working broken shifts to a 12 

hour spread where an employer and employee agreed, and the requirement for a ten 

hour break between shifts to be negotiable between an employer and employee.  The 
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Full Bench was concerned that in the circumstances of the hospitality industry 

employers might make unfair demands on employees. 

s 89A(2)(c) Rates of pay generally (such as hourly rates and annual salaries), rates of

pay for junior trainees or apprentices, and rates of pay for employees under the 

supported wage system

• minimum wage rates (including for juniors, trainees and apprentices), 

increments, supplementary payments and safety net adjustments (as long as they 

are relevant); 

• mixed function payments; 

• process and procedures for the determination of age; 

• juniors paid as adults; 

• eligibility for supported wage including provisions for assessing an employee's 

productivity capacity; 

• provisions for work trials as part of a supported wage arrangement including 

induction or training appropriate to the job being trailed; 

• provision for payment of wages; 

• manner of payment of wages e.g. wages to be paid in cash, by cheque or by 

electronic funds transfer; 

• payments for when work not performed; 

• deductions from wages.

While there was no change to the wage rates, the Full Bench was not prepared to grant 

ACCI the full extent of the alterations it sought regarding payment of wages.
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s 89A(2)(e) Annual leave and leave loadings

• the quantum of the leave entitlement and of the loading; 

• defining service for the purpose of calculating the leave entitlement; 

• when and how the leave entitlement may be taken; 

• the effect on the leave entitlement of certain absences from the workplace; 

• payment provisions including for the leave period, the loading and on 

termination.

The Full Bench decided to adopt a redrafted clause to minimise duplication and make it 

easier to understand.  

s 89A(2)(g) Personal/carer's leave, including sick leave, family leave, bereavement

leave, compassionate leave, cultural leave and other like forms of leave

• quantum of leave entitlement; 

• accrual provisions including any limitation on accrual; 

• access to accrued entitlements; 

• conditions on access to entitlements e.g. carer's leave is for the purpose of caring 

for an immediate family or household member who is sick and requires the 

employee's care and support; 

• notice requirements; 

• evidence supporting claims; 

• effect of workers compensation payments on entitlements; 

• unpaid leave; 

• time off during notice period; 

• leave for consultative meetings to discuss industrial matters.
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The Full Bench noted a number of problems with the current award provisions such as 

duplication and inconsistency between clauses.  They decided to adopt the Joint 

Governments’ framework model clause as an appropriate means of simplifying existing 

award clauses relating to sick leave, bereavement leave and carer’s leave.  The Full 

Bench noted that though it was simpler, it still protected employees’ entitlements and 

addressed HREOC’s submission that the current clause was discriminatory on the 

grounds of sexual preference and marital status.

s 89A(2)(h) Parental leave including maternity and adoption leave

• quantum of leave entitlements; 

• eligibility requirements; 

• notice requirements; 

• evidence supporting claims; 

• interaction of parental leave and other leave entitlements; 

• variations to parental leave; 

• transfer to a safe job; 

• returning to work after a period of parental leave; 

• replacement employees.

In amending the parental leave clause to enable an employee to commence parental 

leave at any time within six weeks before the expected date of birth, the Full Bench took 

into account HREOC’s submission on discrimination on the grounds of pregnancy.  

However, the Full Bench decided to adopt ACCI and the Joint Government’s draft 

clause because it also addressed some of HREOC’s concerns regarding the 

commencement date for maternity leave.
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s 89A(2)(i) Public holidays

• identification of holidays; 

• provision for substitute days; 

• payment for working on a public holiday; 

• minimum payments for public holiday work; 

• absence before or after a public holiday; 

• time off instead of public holiday penalty rate.

The Full Bench decided that this matter should be dealt with by Mahon (C) in 

proceedings that had been before him for some time.  The exception was ‘union picnic 

days’, non-gazetted holidays that have been included in public holidays provisions of 

awards for decades.  Numerous decisions of the AIRC treated union picnic days as 

public holidays including the test case that established standards for leave entitlements.  

For these reasons, and because the expression fell within the commonly understood 

term ‘public holidays’ the Full Bench decided to retain the provision. 

s 89A(2)(j) Allowances

• provision for payment in addition to minimum rates of pay for:

- disabilities, responsibility and skill; or

- the reimbursement of expenses;

• requirements for employees to sign a receipt for clothing or equipment provided 

by their employer; 

• accident pay.
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The Full bench decided to accept the LHMU proposal that clothing and equipment was 

a bona fide and justifiable allowance.

s 89A(2)(k) Loadings for working overtime or for casual work or shift work

Overtime work

• definition of overtime, the basis for its calculation and the level of overtime 

loadings; 

• minimum payments; 

• overtime payments when an employee swaps shifts; 

• provision for rest periods and payment for working during a meal break; 

• time off in lieu of payment for overtime.

Casual loadings

• provision for and level of loading for ordinary work; 

• provision for additional loading for working outside of ordinary hours.

Shiftwork

• provision for and level of loading and definition of shifts.

Within the overtime provisions, the Full Bench deleted the requirement that an 

employer must offer employees the opportunity to work overtime in preference to 

employing casuals because it was non-allowable.

s 89A(2)(l) Penalty rates

• provision for penalty payments and the rates applicable for work performed at 

specified times of the day or on certain days of the week; 

• penalty rates not cumulative.
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The Full Bench noted that employers had sought reductions in penalty rates that were 

the subject of continuing proceedings.  The Full Bench heard the matter in a separate 

hearing.

s 89A(2)(m) Redundancy pay

• definition of redundancy; 

• transfer to lower paid duties; 

• severance pay entitlements; 

• acceptable alternative employment; 

• deductions from severance pay due to superannuation benefits; 

• exemption from severance pay e.g. termination due to misconduct, traineeships, 

incapacity to pay.

The Full Bench found that a number of matters within the existing redundancy 

provisions were non allowable including discussions with staff after a decision had been 

made on terminations, and the requirement to give notice to the Commonwealth 

Employment Service (CES).   The Full Bench found that a clause obliging employers to 

give time off to employees in receipt of notice of termination to seek other employment 

was allowable within the meaning of ‘other like forms of leave’ under s 89A(2)(g).

s 89A(2)(n) Notice of termination

• period of notice required on termination; 

• payment instead of notice; 
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• exemption from notice provisions e.g. termination due to misconduct, 

traineeships; 

• employers right to withhold monies due to an employee if the employee fails to 

give the required notice.

The Full Bench rejected ACCI’s proposal that the notice period should not apply to 

probationary employees on the grounds that there were no substantial merits to the 

argument and it would clearly represent a reduction in entitlements.

s 89A(2)(o) Stand-down provisions

• circumstances under which employees may be stood down and provision for 

deduction of wages; 

• exclusions from the stand-down arrangements; 

• effect on other entitlements; 

• employee rights in response.

The Full Bench rejected ACCI’s proposal to alter the existing stand-down provisions as 

it was not convinced that employees’ entitlements would not alter as a result.  

s 89A(p) Dispute settling procedures

• procedural matters such as:

- hierarchy of dispute resolution steps;

- final conciliating or determining authority;

- continuation of work unless reasonable concern about an imminent risk to 

occupational health or safety;
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- timing for progressing particular stages;

- representation.

The Full Bench decided to include an amalgam of the existing provisions and ACCI’s 

proposal.  The draft orders left open the possibility that employees could choose to be 

represented by someone other than the LHMU.  

s 89A(2)(q) Jury service

• provision for authorised absence from the workplace; 

• eligibility criteria; 

• make up of payment to ordinary time earnings level; 

• notification to employer of the requirement to attend for jury service and proof 

of attendance, period of attendance and amount of reimbursement received from 

the court.

The Full Bench made some minor amendments to the wording in this clause to make its 

meaning clearer.

s 89A(2)(r) Type of employment, such as full-time employment, casual employment, 

regular part-time employment and shift work

• provision for and definitions of types of employment such as full-time, regular 

part-time and casual; 

• requirement to inform each employee of the terms of their engagement and in 

particular whether they are full time, regular part time or casual; 

• minimum consecutive hours to be worked by part-time and/or casual employees; 

• provision for reasonably predictable hours of work including the process for 

their variation for part-time employees; 
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• provision for pro-rata employment conditions for part-time employees.

The Full Bench decided to make provision for three types of employment only – full-

time, regular part-time and casual.  The Full Bench removed existing restrictions on the 

minimum and maximum hours for part-time employment, but rejected the employer’s 

claim for a reduction of the minimum hours of engagement from three hours to two 

hours.  While acknowledging that a two hour engagement may suit some employees, the 

Full Bench found that the unsatisfactory state of the material before them did not 

warrant granting ACCI’s claim.   The work schedules of part-time employees were to 

become ‘regular’ and part-time employees were allowed to work 38 hours per week 

rather than 30.

s 89A(2)(s) Superannuation

• reference to the relevant superannuation legislation; 

• definition of ordinary time earnings; 

• contribution to be made into a specified fund(s); 

• eligibility; 

• employer contributions; 

• voluntary employee contributions; 

• exemptions.

The Full Bench, although concerned that the existing clause was lengthy, complex and 

duplicated the relevant legislation, decided it would be retained. 

Other Matters 

• machinery provisions such as:
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- title;

- arrangement;

- alphabetical index;

- definitions;

- date the award starts;

- where and who the award covers;

- index of facilitative provisions;

• model anti-discrimination clause; 

• enterprise flexibility provisions; 

• relationship to National Training Wage Interim Award; 

• posting of award in the workplace.

The Full Bench found that these matters fell within the scope of the allowable matters. 

NON-ALLOWABLE MATTERS

(Adapted from Attachment E of the Decision)

The Full Bench determined that the following provisions in the Hospitality Award were 

not allowable.
61

s 89A(2)(a) Classifications of employees and skill-based career paths

• statements of objectives or intent [clause 1A]; 

61

 The award clauses referred to are those in the Hospitality Award prior to simplification.
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• limitations on employment in particular classifications [clauses 16.4.8(b) and 

16.5.3(a)(iii)].

The Full Bench found that these provisions were not within the scope of allowable 

matters.

s 89A(2)(k) Loadings for working overtime or for casual work or shift work

• preference for the working of overtime rather than casual employment [clause 

28.1].

• s 89A(2)(m) Redundancy pay

• notification and consultation on the introduction of change [clause 11]; 

• requirement for discussions to take place prior to redundancies [clauses 17.1 and 

17.10.1]; 

• provisions requiring the employer to notify the CES in respect of impending 

redundancies [clause 17.7].

The Full Bench found that there was no scope to include these provisions.  It noted that 

applications for a significant review of the Termination, Change and Redundancy 

provisions were before another Full Bench.

s 89A(2)(n) Notice of termination

• provision that an employer will not dismiss an employee on the grounds of 

refusal to dress in a manner which would cause that employee embarrassment 

[clause 14.1.2]; 

• employee not to be given notice of termination while on authorised leave [clause 

18.1.8]; 
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• requirement to provide employees with a statement of employment on 

termination [clause 18.4]; 

• employer's right to summarily dismiss an employee in certain circumstances 

[clause 18.5.2]; 

• provision that a termination of employment shall not be harsh, unjust or 

unreasonable [clause 18.6].

The Full Bench deleted these provisions because prohibitions on termination were not 

allowable.

s 89A(2)(r) Type of employment, such as full-time employment, casual employment,

regular part-time employment and shift work

• a prohibition on employees being engaged as casuals in the hotel in which they 

are permanently employed [clause 16.1.3]; 

• limitations on the number or proportion of employees that an employer may 

employ in a particular type of employment, such as quotas and ratios [clause 

16.5.3(a)(iii)]; 

• minimum or maximum hours of work for regular part-time employees other than 

minimum number of consecutive hours [clause 16.3.1].

The Full bench found that these provisions in the existing clauses were non-allowable 

because they served to limit the use of part-time employment and offended s 89A(5).

Other Matters

• history of award changes [clause 8A]; 

• standards for accommodation [clause 35.5]; 
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• provision by the employer for items or services such as clothing, tools, 

equipment, laundering and accommodation which are not in the nature of an 

allowance [clause 41]; 

• provisions in relation to sexual harassment [clause 14.1]; 

• a provision that employees not be required to clean or attend sanitary 

conveniences provided for the opposite sex except in certain circumstances 

[clause 14.2.2]; 

• amenities [clause 40]; 

• requirement to provide a first aid kit [clause 42]; 

• preference to unionists [clause 45]; 

• union officials [clause 47], but see Division 11A of Part IX of the WR Act.

The Full Bench found that a matter such as cleaning was an example of the kind of 

rigidity in work practices which items 49(7) and (9) were trying to eliminate.  Relevant 

legislation already dealt with sexual harassment and health and safety matters, union 

preference and union officials were contrary to s 94 of the WR Act, and provisions 

requiring employers to provide certain kinds of amenities and standards of 

accommodation did not fall within allowable matters. 

ACCI had also suggested changes to the wording in several test case clauses including 

family leave.  The ACTU and LHMU objected to changes to any test case standards 

without proceedings involving a wider range of parties and greater debate than that 

presented in this case.  The Full Bench did not alter entitlements in test case provisions 

other than where the matter was not allowable.  The Full Bench saw that its purpose and 

jurisdiction was not to alter test case standards on the strength of submissions from 

parties to one award.  ACCI and the Joint Governments viewed all the provisions of the 
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Hospitality Award as open to deletion or alteration in accordance with s 89A and other 

sections of the WR Act.  There may well have been ambit within ACCI’s redrafted 

award.  However, the union had little to bargain with other than the strength of the case 

they could make to retain existing provisions, recognising the confines of ‘allowability’.  

All parties and the Full Bench understood an inevitability to the outcome of the Test 

Case because the legislation demanded it. It was the Full Bench’s moderation of the 

dispute within the statutory context that allowed the union some scope to defend its 

territory.

Overall, the Decision sought to further the guiding objects of the WR Act within a 

conciliation and arbitration system based on fairness to employers and employees, and 

the public interest.  Clearly, the Full Bench was not persuaded to delete matters from the 

Hospitality Award without evidence unless the matters were patently non-allowable. 

Although the Full Bench aimed to retain matters that the employers argued were non-

allowable, the Decision complied with the overall scheme of the legislation. In that 

sense, the Decision ‘accommodated’ ACCI and the Joint Governments’ case built 

around the statutory intent.  The Full Bench deleted from the award matters concerning 

union consultation and rights of entry, health and safety, and the employer obligation to 

the welfare of employees.  

During its submission, ACCI focused on what it referred to as the ‘unnecessary 

obligations’ made on employers through the award system.  Under the WR Act, awards

were to become a safety net of minimum pay and conditions.  However, the Decision 

demonstrated that parties in dispute needed to present facts and evidence to verify the 

removal of any award provisions unless the matter was clearly non-allowable.  In 
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general, where the legislation mandated the removal of an award right or condition, the 

Full Bench removed the provision.  Where the Full Bench found the allowability of a 

matter was not particularly clear, the Full Bench more often than not exercised its 

discretion in favour of the union position on the basis of the union’s evidentiary 

material.  A further aspect of the Decision was that the Full Bench also decided to 

establish broad principles to guide the award simplification process.

8.5 ESTABLISHING PRINCIPLES: GUIDING ‘A TASK OF HISTORIC 

PROPORTIONS’

During proceedings, the Full Bench heard arguments and engaged in extensive 

discussion with the parties on the need to establish principles.  It was at the discretion of 

the Full Bench as to whether it would establish principles and what the principles would 

be. In their submissions, ACCI and the Joint Governments asked the Full Bench to 

establish principles under s 106 of the WR Act to guide other parties in their 

applications to vary awards in accordance with Items 49 and 51 of the WROLA.  

Section 106 enabled the Full Bench to establish principles binding on individual 

Commissioners ‘about the making or varying of awards in relation to each of the award 

matters’.  Notably, the Decision was not expressed under s 106.  Thus, although its 

content was highly persuasive, the Decision was not binding on individual members of 

the AIRC.
62

In deciding to establish principles, the Full Bench was pragmatic in its reasoning.  One 

of the major imperatives for a systematic approach to the simplification of awards was 

62

 The Principles are set out in Appendix 6.



320

the expiry of the transition period for award review.  On 1 July 1998, by force of Item 

50(1) of the WROLA, each award ceased to have effect to the extent it provided for 

other than allowable matters.  Unless the AIRC had already conducted a review under 

Item 49 of the WROLA, the AIRC was required to undertake a review to remove non-

allowable matters.  Describing it as ‘a task of historic proportions’, the Full Bench 

established principles to guide the simplification of over 3000 awards so that the review 

process would not be ‘repetitious and unnecessarily time consuming for the parties and 

for the Commission’ (Award Simplification Decision Re, (1997) 75 IR 272 p. 26).  

While the AIRC must determine particular disputes and may not prescribe a system of 

industrial legislation, in the course of settling particular disputes the AIRC may 

formulate general policies or principles for making of awards (Butterworths).  The 

LHMU and the ACTU were not in favour of award simplification principles, claiming 

that this could lead to the ‘one size fits all’ approach they opposed so vigorously.  The 

LHMU and the ACTU had submitted that as the Full Bench had not given any other 

award respondents an opportunity to make their case, the Full Bench should not make 

principles.  The State of NSW also argued that the Full Bench did not have the power to 

establish principles because of the constraints these principles would impose on single 

members of the AIRC.  In rejecting these arguments, the Full Bench agreed with the 

Joint Governments that it did have the power to establish principles relating to 

allowable award matters pursuant to Item 53 of the WROLA.  

The principles set out in the Decision describe the process the Full Bench established 

for ‘award simplification’. The Full Bench noted that the term had gained currency 

during the proceedings, but it did not appear in the legislation. Because the process had 
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become known to the parties as ‘award simplification’, the Full Bench found it 

‘convenient to adopt the term to describe the range of different considerations the 

Commission is required to take into account’ (Award Simplification Decision Re, (1997) 

75 IR 272 p. 27).  The Full Bench stressed that the principles were to give general 

guidance to the parties.  The revised Hospitality Award would itself provide more 

detailed assistance, however the AIRC would consider awards individually.  The Full 

Bench took these measures to avoid numerous references to a Full Bench if the 

principles were heavily prescriptive.  These moves were consistent with McGarvie’s 

(1964) view that in its judgements, the AIRC should make clear where it had changed 

its approach and policy, and give reasons for that change. In this case, the award 

simplification principles reflected the changed role for awards under the WR Act, using 

the revised Hospitality Award to provide guidance to the parties to other awards on 

specific matters.  In so doing, the principles also reflected the changed role of the AIRC 

in conducting conciliation and arbitration in the new system of industrial relations 

regulation.

The principles set out the circumstances under which the AIRC would review awards to 

simplify their content to meet s 89A requirements.  Importantly for unions, the 

principles stated that award simplification did not involve a general review of the level 

of award entitlements.  The AIRC could alter entitlements coming within Items 49(7)(b) 

and (c) and Items 51(6)(b) and (c) of the WROLA only if it recognised a proper basis 

for doing so.    In addition to the general principles, the Full Bench also set out specific 

principles on each of the matters contained in Items 49(7) and 49(8) because of the 

central importance of these matters to the review process.  This included guidance on 

inserting facilitative provisions into awards, definitions for ‘regular part-time work’, a 
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process for deleting obsolete provisions, a model ‘anti-discrimination’ clause, and 

appropriate measures for ensuring award clauses were expressed in ‘plain English’, 

were devoid of ‘unnecessary detail’ and ensured workplace efficiency and productivity. 

There were two further aspects to the Test Case that the Full Bench decided should be 

determined in separate hearings.  These related to the conversion of all paid rates 

awards to minimum rates, and the payment of penalty rates.  Both matters were 

contentious, and like all aspects of the Test Case they had widespread consequences for 

award parties.

8.6 REVIEWING PAID RATES AWARDS 

One facet of the legislation largely unexplored during the Test Case was the 

requirement pursuant to Items 49(5) and 51(4) of the WROLA that the AIRC convert all 

paid rates awards to minimum rates.  The AIRC generally made these types of award by 

consent and theoretically offered no scope for over-award bargaining (B. Creighton & 

Stewart, 2005). During the arbitration hearing, the Full Bench considered the Joint 

Governments’ submission to introduce a principle requiring that the AIRC convert all 

paid rates awards to minimum rates awards.  Only one of the six original awards (the 

Nurses Award) put forward as a vehicle in the Test Case was a paid rates award.  At the 

time, ACCI did not seek to vary the award in line with the minimum rates requirement. 

In the Decision, the Full Bench rejected the Joint Governments’ proposal to introduce 

principles for converting awards to minimum rates, in part because the parties had given 

insufficient attention to the treatment of paid rates awards during the case.  It was not 
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until October, 1998, that a Full Bench handed down its Paid Rates Review Decision 

containing principles for converting paid rates awards to minimum rates (Paid Rates 

Review, (1998) Print M8993). The Paid Rates principles provided further guidance to 

award parties where simplification also involved making the adjustment to minimum 

rates.  Although the parties gave very little attention to the paid rates conversion during 

the Test Case, reducing awards to minimum rates of pay was consistent with the scheme 

of the legislation and in line with the overall object of the WR Act.  Where the Test 

Case dealt with reducing conditions of employment to the 20 allowable matters, the 

Paid Rates Review ensured that awards would operate as a safety net in pay as well as 

conditions.  

8.7 RETAINING PENALTY RATES 

A further important matter related to simplification of the Hospitality Award was the 

payment of penalty rates for work on Sundays and public holidays.  Employers 

generally, were particularly keen to reduce penalty rate payments because of the 

immediate financial gains they could achieve through reduced wages.  This matter was 

an element of the initial award variations where ACCI had sought a determination from 

the Full Bench during the Test Case.  However, earlier in proceedings, the Full Bench 

decided this matter would be determined in a separate hearing.  In the initial application 

to vary the Hospitality Award, AHA sought a reduction in penalty rates under Items 46 

to 54 of the WROLA and s 89A of the WR Act.  In particular the application sought to:

• reduce the wage rate for permanent employees on Sunday from time and three 

quarters to time and a half;
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• reduce the wage rate for permanent employees on public holidays from double 

time and a half to time and a half;  and

• reduce the wage rate for casual employees on public holidays from double time 

and three quarters to time and three quarters.

In a statement made on 8 September 1997, the then Acting President McIntyre 

classified this matter as a ‘special issue’ and delegated to McDonald (C) the task of 

taking evidence in relation to this matter.  McDonald (C) heard evidence on 8 and 9 

December 1997, and 19 and 20 January 1998.  Following this hearing, the Full Bench 

heard oral submissions on 23 February 1998.  A Full Bench handed down its decision 

on 27 March 1998.

The AHA sought these reductions to penalty rate payments on the basis that the added 

costs prevented the efficient and productive operation of hotels on Sundays and public 

holidays.  The AHA’s argument surrounding this matter was not one based on 

‘allowability’, since penalty rates was clearly one of the 20 prescribed matters under s 

89A.  Rather, the AHA’s reasoning was that the level of penalty rate payments for work 

on Sundays and public holidays offended s 143(C) because it hindered productivity.  

The AHA argued that in ‘fairness to employees’ the Full Bench should make a global 

assessment of the matter not limit its reasoning to the loss of income for existing 

employees resulting from reduced penalty rates.  AHA maintained that employers 

would create more employment opportunities as a result of reduced costs and the 

workload for employees working on Sundays and public holidays would decrease where 

more staff were employed (Hospitality Industry - Accommodation, Hotels, Resorts and 
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Gaming Award 1998 Penalty Rates Decision, 1998).  As an indication of its importance 

to employers, this was the only matter where they brought witness evidence.

In response, the LHMU argued that Item 49(7)(b) of the WROLA under which the 

AHA had sought the review was not applicable because it applied to ‘prescribed’ work 

practices or procedures.  The LHMU argued that an award requirement to pay penalties 

did not prescribe work practices or procedures.  Rather, penalty rates set the price for 

the work of an employee on a particular day or at a particular time (Hospitality Industry 

- Accommodation, Hotels, Resorts and Gaming Award 1998 Penalty Rates Decision, 

1998 p. 3).  Describing the AHA’s actions as ‘a direct attack on weekend and public 

holiday penalty rates’ (Swancott, 1998), the LHMU filed statements from 24 witnesses, 

six of whom the AHA cross-examined during proceedings.  The AHA led evidence 

from six witnesses.  The LHMU witnesses advised the Full Bench that they had spoken 

directly to more than 520 other employees about the move to reduce penalty rates and 

those employees shared their concerns.

Paradoxically, it was the employers who now chose to argue that their application for a 

reduction in penalty rates was being sought ‘in fairness to employees’.  The LHMU 

submitted that having regard to ‘fairness to employees’ did not mean that employers 

could save money on paying less to existing staff so they had the option of employing 

more staff or giving existing staff more work.  The Full Bench found that the AHA’s 

evidence in relation to the employment impact of reduced penalty rates was ‘equivocal’.  

Further, the Full Bench noted that the failure of the AHA to lead evidence in relation to 

the impact on employment levels and services was ‘noteworthy’.  On the basis of the 

evidence and submissions, the Full Bench dismissed the ACCI claim to reduce penalty 
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rates on Sundays and public holidays on the grounds that the AHA had ‘failed to 

establish a proper basis for varying the penalty rate provisions in the manner it 

proposes’ (Hospitality Industry - Accommodation, Hotels, Resorts and Gaming Award 

1998 Penalty Rates Decision, 1998 p. 11).  

The Full Bench decision on penalty rates was important to employees generally.  It 

signalled to all parties that the AIRC would subject any further applications to vary 

penalty rates in awards to the same level of scrutiny.  The Full Bench reiterated the 

principle established in its main decision:  award simplification did not involve a 

general review of the level of award entitlements.  The Full Bench was not persuaded 

that there had been any significant change in attitudes about the acceptability of 

employees working during what society regarded as unsocial hours.  The attitude of the 

Full Bench in the penalty rates decision reflected its views on reducing entitlements in 

general.  The AIRC would require relevant evidence to change any existing 

entitlements.  In making its decision on penalty rates, the Full Bench again indicated its 

unwillingness to be persuaded by arguments based only on the intent of the legislation 

or unsubstantiated claims of increased productivity.  

The Test Case was not the first occasion where the AHA had made application to vary 

penalty rate payments.  In 1993, the AHA sought a review of penalty rates pursuant to 

the SEP to substitute the existing weekend and public holiday percentage loadings with 

flat hourly dollar amounts.  The AIRC rejected the 1993 AHA application, but decided 

to reduce the Saturday and Sunday penalty rate for casuals (Hotels, Resorts and 

Hospitality Industry Award 1992, AILR 290 23).  The AIRC also considered penalty 

rate provisions in the Public Holidays case (The Hospitality Industry - Accommodation, 
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Hotels, Resorts and Gaming Award 1995, Prints P1349 and P2284) upheld on appeal 

(Print P4079) in June, 1997 that dealt with, among other things, the wages payable to 

casual employees who work on public holidays.  In this case, Mahon (C) decided, 

following the Public Holidays Test Case decision (Public Holidays, re, Print L9178) to 

increase the wages payable to casual employees who work on public holidays by 25 per 

cent.  The AHA appealed, arguing that because there were special circumstances 

applicable to the tourism and hospitality industries, the AIRC should treat them 

differently.  In dismissing the appeal, the Full Bench accepted that there was a high 

level of casualisation in these industries and that an increase in rates would have a 

significant cost impact on employers, but these factors were not sufficient to warrant a  

departure from the general approach to be adopted as a result of the proper application 

of the Public Holidays Test Case (Print P4079).  With the advent of the WR Act, the 

AHA again sought a review of penalty rates.  However, the Full Bench remained 

unconvinced that the AHA had provided a sufficient evidentiary basis to justify the 

variations sought.  Employers have had to wait until the opportunities offered under 

WorkChoices to seek flexibility in the payment of penalty rates.  

The parties eagerly anticipated the Test Case Decision, but it was the decision on 

penalty rates that became the most contentious matter because of its immediate 

importance to low paid workers.  McCallum (1998 p. 6) found ‘no real surprises’ in the 

Decision, but concluded that the Full Bench had made a significant point in stating that 

the AIRC would have regard to the nature of the industry or industries in determining 

incidental matters. By the time the Decision was handed down the parties and the public 

were keen to know the outcome, but if there were ‘no surprises’ in the Decision, there 

were certainly no surprises in the reaction.
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8.8 ‘THE GOVERNMENT’S CHRISTMAS PRESENT TO WORKERS’ OR ‘NOT 

FAR ENOUGH? – PUBLIC REACTION TO THE DECISION

McGarvie (1964 p. 69) observed that in both the formulation of principle and its 

application, ‘the predominant consideration is that the decision reached should be just 

and should appear to those affected by the decision to be just’.  The difficulty for the 

AIRC in this case was the widespread perception that the legislation it was interpreting 

could not deliver just outcomes to workers (Rubinstein, 1998). Therefore, although the 

Full Bench sought to make its interpretation according to principles of fairness to all 

parties and the legislative intent, the ACTU and unions were unlikely to be entirely 

happy with the Decision.  Not surprisingly, there was both praise and criticism for the 

Decision.  When the Decision was announced on 23 December, 1997, the Australian 

Financial Review tentatively applauded the AIRC for heading in the right direction, but 

observed that, ‘it has unsurprisingly retained unhelpfully strict curbs.  The Coalition 

governments and employers had hoped for more, including the removal of union 

participation in most circumstances.  It is disappointing the AIRC did not agree’ ("More 

Flexible Workplaces," 1997).  While there was some media interest following the 

Decision, it was a far cry from that shown towards the AIRC in earlier times.  McIntyre 

(2004 p. 97) noted of the AIRC that ‘its work is seldom reported as closely as Higgins’ 

Court or Kirby’s and Moore’s Commission’. The media’s declining interest in many 

ways reflected the AIRC’s declining prospects.

The Federal government’s Economics, Commerce and Industrial Relations Group 

described the decision as ‘tough but fair’ (O'Neill, 1997).  The Group also commented 
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that the AIRC had used the exercise to reassert its independence by refuting claims from 

the ACTU regarding the making of principles, and similarly refuting employer and Joint 

Government suggestions that the AIRC should not make provision for any union 

representation in the award (O'Neill, 1997).  The Minister, Peter Reith did not entirely 

agree with this view, particularly because the principles the Full Bench established were 

not as detailed as those the Joint Governments sought (Reith, 1998).  A key element in 

the Joint Governments’ submission was for the Full Bench to establish comprehensive 

principles as a means of limiting the discretionary function of the AIRC in reviewing 

each award, and completing the process within the statutory timeframe.  Following the 

Decision, Minister Reith announced that the federal government would seek a mandate 

at the next election for more substantial ‘deregulation’ of the industrial relations system, 

and a further reduction in the role of the AIRC (Reith, 1998).  

Minister Reith aimed to put these ideals into operation in 1999, when the federal 

government unsuccessfully sought several amendments to s 89A, ‘to clarify the original 

intent of the legislation’, ‘to remove elements which duplicate other legislative 

entitlements or are more appropriately decided at the workplace’ and to limit the 

concept of incidental provisions to ‘matters which are of an administrative nature’ 

(Reith, 1999a para (b), (c)).  Thus the Minister made it clear that the intent of the federal 

government as well as of the legislation was to ensure that the government determined 

by whom and for whom decisions at the workplace were to be decided, and what would 

constitute an ‘administrative matter’.   

Greg Combet, who at the time was the Assistant Secretary of the ACTU and had taken 

part in the conciliation conferences, reserved his criticisms for the federal government 
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and its legislation, rather than for the AIRC.  Describing the Decision as the Howard 

government’s ‘Christmas present to workers’, Combet also saw that ‘there were no 

potential wins for the union movement in this case.  It isn’t the great victory ACCI and 

federal government are proclaiming’ (Way, 1997).  Elsewhere, Combet was more 

circumspect in his comments where he noted that ‘the outcome for hospitality workers 

was mixed.  Certain award protections have been lost, but the union successfully 

defended many others’ (Trinca, 1997).  Neale Swancott (2005) of the LHMU declared 

the Test Case provided less than satisfactory outcomes for national employers.   

Swancott (2005) claimed the major concern for the union was the brevity of the 

Decision and the ambiguity caused by lack of detail or reason given in relation to each 

of the award clauses.  Bob Hinkley (2006), counsel for the LHMU, described the 

decision as ‘as good as one could expect under that restrictive legislative regime’.

The Penalty Rates Decision of 27 March 1998, however, produced much more fervent 

responses.  Before the Decision, hospitality workers had actively protested against cuts 

to penalty rates.  Workers picketed hotels, and attended rallies and stopwork meetings in 

Sydney (Barnes & Fieldes, 2000 p. 544).  Unions welcomed the AIRC’s decision to 

dismiss the AHA application, but employer associations were predictably critical.  Clive 

Bubb, the (then) Chief Executive Officer of the Queensland Chamber of Commerce and 

Industry (now Commerce Qld) described it as a ‘slap in the face to a tourism industry 

facing the impact of an Asian economic crisis’ (Swanwick, 1998).  At the same time, 

the (then) Opposition spokesman on industrial relations, Senator Bob McMullan, saw 

the decision as a ‘slap in the face’ for Minister Reith (Taylor, 1998). 
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Although the penalty rates decision concerned only one issue compared with the major 

Decision that reviewed the whole award, it was the Penalty Rates Decision that attracted 

volatile reactions.  Employers were keen to test the award simplification legislation on 

reducing penalty rates because it had the ability to impact widely across industries.  In a 

low paid industry like hospitality many employees rely on penalty rates to supplement 

their income.  Historically, the LHMU had vigorously defended the payment of 

penalties for weekends and public holidays, and was not about to change its position in 

light of the WR Act.  For workers generally, the Penalty Rates Decision signalled the 

AIRC’s unwillingness to remove or reduce existing award provisions that affected 

income or income related entitlements. 

8.9 CONTEMPLATING THE  ARBITRAL  PRACTICE 

The Decision was notable not simply for the direction it set in determining other 

awards, but also for its unprecedented standing in the history of arbitration. 

Notwithstanding the submissions of the Joint Governments and ACCI to implement the 

legislation as quickly as possible, the Full Bench decided to allow the arbitration 

process to follow its due course even though this meant it took some time to complete.  

The AIRC’s powers to conciliate and arbitrate are predicated on the existence of an 

interstate industrial dispute.  In order to evoke the powers of the AIRC to determine the 

allowable matters under s 89A, ACCI applied to vary six awards and have a Full Bench 

hear the dispute.  These award variation applications gave rise to the Test Case.  The 

Full Bench could not interpret s 89A without the Full Bench establishing the existence 

of an industrial dispute.  Having done so through the award variation application, the 

Full Bench proceeded to determine the allowable matters based on variation of the 
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Hospitality Award.  This meant that the Full Bench was arbitrating for a purpose 

previous legislation had never contemplated.  Because an industrial dispute had to exist 

for the Full Bench to interpret and implement s 89A, the AIRC could construe the 

statute only through the conciliation and arbitration process and all that it entailed.  In 

making the determination to resolve the dispute, the Full Bench had to interpret s 89A 

within the context of the WR Act and in light of its purpose.  Thus ACCI and the Joint 

Governments could only bring the matter before a Full Bench through the unique 

features of the system they were attempting to constrain.  

Isaac (1976) noted that arbitration tribunals follow a feature of the judicial practice by 

giving a reasoned decision that explains the principles on which the tribunal made its 

decision, that justifies these principles, discloses the evidence relied upon, and if 

possible openly admits the value judgment that the arbitrator has brought to bear.  

Although it is not lengthy, the Decision contains the features Isaac identified and

justifies to the parties and the public the grounds on which the Full Bench simplified the 

award.  Brevity and unanimity in arbitration decisions are features that have evolved 

over time.  Giving detailed reasons for an arbitration decision can be inherently difficult 

because settlement of an industrial dispute does not always offer a final solution when 

the parties are in a continuing relationship.  Kahn-Freund (quoted in Davies, 1983)

pointed out that ‘the settlement of industrial disputes (whether by arbitration or 

otherwise) is much more comparable with the making of an international treaty or even 

with a commercial transaction than with a legal decision.  It is not ‘justiciable’’.  

The conciseness of the Decision does not fully reflect the complexity of the issues the 

Full Bench faced in having to reconcile simultaneously the arbitration function with 
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statutory interpretation seeking to distort the arbitration function.  To settle the dispute 

over variation of the Hospitality Award, the Full Bench was required to arbitrate on 

each award matter based on its interpretation of s 89A and the WROLA. The AIRC’s 

task was therefore to make a statutory interpretation according to arbitration principles.  

Parkinson (2005) observed that legislation, unlike other forms of communication, is 

authoritative and general in its application to the population at large.  It is the written 

text, and this alone that is determinative (Parkinson, 2005).  In the Test Case, the Full 

Bench was required to interpret the exact words of the statute in the precise context in 

which they applied the statute.  In order to understand the general purpose of the statute, 

Parliamentary documents leading to the introduction of the legislation informed the Full 

Bench.  Throughout the proceedings, the Full Bench gave each of the parties 

considerable opportunity to put forward their respective views on allowable matters and 

the legislation generally.  A feature of this arbitration hearing was that ACCI and the 

Joint Governments understood that the legislation served their interests and therefore 

urged the AIRC to operate on the basis of the legislative intent.  The LHMU and other 

parties also saw the government’s purpose in the legislation and sought to advance an 

alternative interpretation most beneficial to their case.

Parkinson (2005 p. 213) observed that to try to overcome the difficulties inherent in 

using statutes as a means of making and communicating rules, statutes have 

traditionally been drafted with considerable specificity to cover all conceivable 

circumstances and to reduce the possibility for misinterpretation.  While s 89A and 

Items 49-53 of the WROLA were seemingly expressed in plain terms, the Full Bench 

was responsible for making a detailed application of those rules in a specific case. 

During the arbitration hearing, the Full Bench consistently sought the views of the 
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parties in interpreting the statute as it applied to the Hospitality Award.  Many of the 

interactions between the Full Bench members and the parties concerned allowability 

under s 89A and the provisions of s 143 concerning the content of award provisions.   

The Test Case highlights how these two sections of the WR Act conflicted with each 

other at times, since specific matters the Full Bench found allowable under s 89A could 

be found inconsistent with the ‘efficiency’ requirements of s 143.  Similarly, matters the 

Full Bench found non-allowable under s 89A could run counter to the requirement for 

‘fairness to employees’ found under s 143.  The Full Bench interpreted the legislation 

based on the evidence and submissions of the parties as the WR Act required it to do.  

In the Decision the Full Bench made it clear that the meaning it attributed to the 

statutory terms was that found in the normal industrial usage and no other meaning was 

to be attached to the language than that which had come to be understood within the 

industrial relations discourse.  The Decision encompassed an interpretation of the 

wording in the statute, taking into account the general intention of the WR Act as

expressed through its objects.

The federal government had made its industrial relations ‘reform’ agenda well known 

during the election campaign of 1996.  This agenda emphasised workplace bargaining 

as a means of setting rates of pay and conditions of employment, where awards would 

act as a ‘safety net’ of minimum pay and conditions.  The specific wording of the WR 

Act expressed these broad aims.  Parkinson (2005 p. 216) observed that the intention of 

the legislature is interpreted in an objective sense to refer to the meaning of the words 

that Parliament has used to express its intention. In effect, the Full Bench could not read 

anything into the words other than what they actually said.  The Joint Governments and 
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ACCI emphasised the Parliamentary intent during proceedings, but the Full Bench 

could use its discretion to determine how it would advance the general purpose of the 

Act while arbitrating the dispute. 

The importance of language in constructing the legislation was also highlighted in the 

State of NSW’s submissions that argued for a very literal interpretation of wording 

under s 106 of the WR Act and Item 53 of the WROLA regarding the establishment of 

principles.  Parkinson (2005 p. 213) noted that because of its general nature and the 

intention that it be applied to the public at large or a segment of it, legislation often 

contains generic words that define a category or class. Semantic ambiguity arises where 

there is doubt as to the meaning of a particular word (Parkinson, 2005 p. 213).  One of 

the arguments the State of NSW consistently made was that the Full Bench should make 

principles for each allowable award matter as stated under s 106 rather than a range of 

broad principles.  In making the Decision, the Full Bench faced submissions advocating 

the broad aims of the Parliament as expressed through the legislation, submissions 

advocating fairness to workers both in the process and the outcome, and a submission 

that argued for a literal interpretation of the specific wording in the WR Act.

In reconciling these interests, the Full Bench decided to construe the legislation broadly 

in developing the principles, but emphasised that the AIRC would adopt an award-by-

award approach to simplification.  These two aspects of the Decision effectively gave 

some discretion to individual Commissioners to interpret the allowable matters in each 

award based on the nature of the award industry.  In its rejection of ACCI and the Joint 

Governments’ prescriptive principles, the Full Bench ensured that they could at least 

partly preserve the essential character of awards, although now very much curtailed in 
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their scope and detail.  This feature of the Decision demonstrates that although the Joint 

Governments had attempted to draw the Full Bench away from the fundamental 

principles of arbitration and the award system, the Full Bench was not prepared to 

redefine the practice of arbitration and its constitutional purpose.  

As in any of its decisions, this Full Bench understood that it had to make an 

interpretation of legislation consistent with the submissions and evidence before it.  Had 

the Full Bench decided to support AHA and the Joint Governments in their claim to 

reduce penalty rates, it was very likely the union would have considered a challenge in 

the Federal Court (O'Neill, 1997).  It was not until 1999, when the CFMEU lodged an 

unsuccessful appeal in the High Court, that a union challenged the validity of the 

legislation.
63

  That none of the parties particularly welcomed the Decision suggests that 

the AIRC asserted its independence in a case where the conflict of interest between its 

survival as a regulatory institution and its interpretive capacity might easily have seen it 

make a decision to further its own long-term interests.

8.10 INDEPENDENCE IN THE REGULATORY PROCESS

The independent status of the AIRC as regulator of industrial relations has been 

essential for enabling it to act, and to be seen to act, according to its constitutional 

mandate.   The Test Case vigorously challenged this essential feature of arbitration.  

Here the Full Bench varied an award where the allowable matters provisions of the 

legislation had largely predetermined the outcome. The Full Bench had discretionary 

63

 See  Pacific Coal Pty Ltd;  Ex parte Construction, Forestry, Mining and Energy Union, (2000) 203 

CLR 346
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powers to interpret the legislation, but it was likely that observers would find ‘no 

surprises’ in its Decision.  A key Howard government policy and a major theme in the 

Joint Governments’ submission was to ensure the AIRC reduced awards to a safety net 

of fair minimum rates of pay and conditions of employment.  The Full Bench 

acknowledged this objective in the Decision.  However, the Full Bench was steadfast in 

its resolve that employees were not to be financially disadvantaged as a consequence of 

the Decision, reflecting the Prime Minister’s public position that ‘under a Howard 

Government you cannot be worse off, but you can be better off’ (Howard, 1996).

The Prime Minister’s statement depends of course on who you are and assumes a ‘win-

win’ outcome for all parties.  The Decision did not make all hospitality employees 

better off.  Indeed, reducing the award to 20 ‘allowable’ provisions, none of which 

included collective rights or employer welfare obligations such as first aid equipment, 

was quite plainly of no immediate benefit to award employees.  Only employees who 

were able to bargain to their own advantage with employers could be better off.  Other 

employees could only be disadvantaged in terms of their position with their employer, 

and thus more vulnerable to the consequences of ‘the market’.  

There is no doubt, however, that the Decision served to further the objects of the WR 

Act by removing the ability of unions to intervene in workplace disputes and ensuring 

that non-allowable matters could only be retained through enterprise bargaining.  The 

removal of clauses concerning consultation on workplace change, technological change, 

redundancy, and health and safety matters complied with the intention of the legislation.  

The Full Bench could find no scope to retain the substantive matter of these clauses 

within the allowable matters or ‘incidental and necessary’ provisions.  Although the Full 
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Bench included other matters related to entitlements, removal of the obligation for 

employers to consult with unions excluded them from discussions on workplace change, 

a move central to the overall scheme of the legislation.  Section 89A required the Full 

Bench to maintain the rights of individual workers, and to delete many aspects of the 

award that maintained the rights of the union or collective action. 

In that sense, the Decision indicates the success of the federal government’s drive to 

reduce the role of unions and awards in workplaces, and thereby limit the capacity of 

the AIRC to regulate the employment relationship.  However, the Joint Governments 

had urged the Full Bench to delete other matters it saw as non-allowable such as 

deductions for breakages, accommodation and meals, inspection of workplaces, mixed 

functions, stop work meetings, and time and wages book.  The Join Governments had 

also supported ACCI’s attempts to reduce penalty rates to a minimum safety net, a 

claim that the Full Bench rejected.  In these respects, the Decision disappointed the 

government’s expectations, because the Full Bench saw that the hospitality employees 

needed protection of certain award rights that were within the scope of ‘incidental and 

necessary’ provisions to allow, and the concept of ‘fairness to employees’. The 

Decision, as many decisions of the AIRC, took the ‘middle ground’ by satisfying some 

of the claims of both ACCI and the union within the confines of s 89A.  

The safety net concept of award simplification did not oblige employers to provide 

employees with any more than minimum pay and conditions.  Any existing collective 

employee rights or obligations on employers to provide for the welfare of employees 

were outside the 20 matters and employees could preserve them only if they existed in 

statutes elsewhere or through workplace bargaining. Therefore the simplified 
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Hospitality Award could be seen to deliver the federal government’s basic aims to 

promote workplace bargaining. However, the Decision also delivered the understated 

intent of s 89A of the WR Act to reduce the regulatory capacity of the AIRC and the 

representative capacity of unions in the employment relationship.  This was a 

consequential outcome apparent in all aspects of the Decision. 

The independence of the tribunal has always been crucial to its operation yet, as Kirby 

(1982) noted, governments attempted to force the AIRC to make decisions in line with 

government economic policy frequently during its lifetime.  Despite its position as a 

wage-fixing tribunal, the AIRC could not adopt in an executive sense any government 

policy.  The AIRC regulated the parties and the economy through the dispute settling 

powers ordained in the Constitution.  The Constitution gives the federal government no 

control over the AIRC’s decisions, nor does it confer on the AIRC the power to have a 

general policy (R. Kirby, 1982).  The Constitution sought to secure the independence of 

the AIRC as a regulator that would not be vulnerable to intrusion from any parties –

those above it in the primary level of regulation or those within and beyond the 

secondary level of regulation.  Public perception of the AIRC’s independence was 

crucial for the AIRC’s judgements to be recognised as legitimate.  But the Test Case 

Decision demonstrates that, after 93 years, the Constitution could not prevent a federal 

government from legislating to control both the outcome of the AIRC’s decisions and 

much of the basis on which the AIRC could make those decisions.  The Howard 

government recognised that under the Conciliation and Arbitration power of the 

Constitution, it could not intervene directly in the employment relationship.  Instead, it 

intervened directly in the regulation of the employment relationship at the primary 
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level, and indirectly at the secondary level to instruct the Full Bench during the dispute-

settling proceedings.  

In seeking to make the Full Bench introduce a prescriptive set of principles on which to 

simplify all awards, the Howard government aimed to standardise the AIRC’s functions 

as well as its awards.  This may have been possible if the AIRC’s work was simply 

administrative and without a strong judicial element.  However, the AIRC’s 

constitutional status empowered it to settle and prevent industrial disputes through 

conciliation and arbitration.  The AIRC had no options and therefore no choice in its 

conduct of the case.  The President of the AIRC deemed that a Full Bench should 

arbitrate the Hospitality Award because the matter was of importance to the public 

interest.  Therefore the Full Bench had to follow due process.  Despite the language of 

the times (not the language of the legislation), the Decision was the outcome of a Full 

Bench arbitration hearing to vary the Hospitality Award.  Award simplification in real 

terms was award variation by conciliation and arbitration. 

 This is not to say the Full Bench made its determination unmindful of the Joint 

Governments’ submission.  However, where the union and ACTU sought fairness to 

employees in the Full Bench decision, the Joint Governments and ACCI sought 

legislative compliance.  For the Howard government, if the Full Bench met the terms 

and intent of the legislation, then other aspects of its ‘reform’ agenda such as the move 

to enterprise bargaining would fall into line.  It was the strength of the arbitration 

process and the resolve of the Full Bench that maintained a degree of fairness for 

Hospitality Award employees in the face of strident opposition from ACCI and the Joint 

Governments.
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The Full Bench was pragmatic in its conduct and determination of this case. Isaac 

(2005b) refers to the AIRC’s ‘common sense’ approach to arbitration as one of its great 

strengths.  Observers could construe the Full Bench’s unwillingness to adopt the Joint 

Governments’ draft principles or ACCI’s definitive position on allowable matters as 

wilful resistance on the part of the Full Bench to properly implement legislation aimed 

specifically at reducing its role and the scope of its powers.  However, the Full Bench 

also rejected several elements of the LHMU and ACTU submissions.  Although the 

Joint Governments insisted that the intent of the legislation demanded the AIRC adopt a

more stringent view on allowability, the Full Bench took into account the nature of the 

industry and the characteristics of Hospitality Award employees.  

ACCI had argued that in the Test Case the Full Bench was required to determine only if 

a matter was allowable in accordance with s 89A.  This narrow approach aimed to 

restrict the interpretive capacity of the Full Bench to take into account other important 

aspects of its arbitral role.  A consistent feature of the dialogue between members of the 

Full Bench and ACCI was the Full Bench’s need to understand the terms of the dispute 

as they were expressed in each award clause.  By focusing on allowability as the only 

determinant for retaining award provisions, ACCI and the Joint Governments’ 

submission aimed at restricting the discretionary powers of the Full Bench and thus 

keeping the tribunal in constraint.  

At the primary level, the Howard government made its presence and intention quite 

explicit through the allowable matters legislation and at the secondary level through its 

submissions during the Test Case.  For the AIRC, implementing the legislation meant 
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that, except for the adjustment of wages through SNRs, it could no longer make or vary 

an award using the extent of its discretion as it had done previously, but according to the 

restrictive set of matters the legislation prescribed. The principles the Full Bench 

established in the Decision set out broad guidelines related to specific parts of the WR 

Act that allowed some discretion for simplification of other awards.  These principles 

were related to process, but they also underscored the entry of a new industrial relations 

doctrine in which conciliation and arbitration played a secondary role to enterprise and 

individual bargaining.  Implicit in this course of action was the relegation of awards to a 

safety net of minimum wages and conditions that as a consequence marginalised the 

AIRC and unions.  

In a more general sense, the simplified Hospitality Award became a test case standard.  

The redrafted award and principles made a general statement to other award parties that 

the AIRC would take this approach to simplification of all other awards.  The Decision 

also served as a powerful symbol of the AIRC’s limited regulatory status and a 

reminder that the Howard government was more than willing to exercise its regulatory 

power.  Importantly for the AIRC itself, the Decision was a restrained surrender of the 

scope of the AIRC’s own regulatory capacity to a federal government that legally 

compelled this move.  In simplifying the Hospitality Award, members of the Full Bench 

brought to the task their knowledge and experience of AIRC practices developed in a 

culture that was almost 100 years in the making.  The WR Act aimed to diminish the 

AIRC’s arbitral powers and marginalise its role in industrial relations, an objective the 

Test Case and the Decision showcases.  But the AIRC was not about to unravel almost 

100 years of industrial practice exercised under a legitimate constitutional power 
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because its role and that of unions was now under threat from a hostile federal 

government.  

To the extent possible, the Full Bench upheld the regulatory function of the AIRC in the 

face of concerted federal government intervention to reduce the scope of its powers and 

status.  The Full Bench’s conduct of the Test Case was neither self assertion nor self 

defence. Nor was it self preservation implying that the Full Bench was being true to its 

‘principles’ simply to protect its regulatory domain.  Rather, the Full Bench conducted 

the Test Case as it did to uphold its responsibility to both the WR Act and the 

Constitution, the sources of its regulatory authority.  Inevitably, the Howard 

government’s use of legislation delivered much of the outcome that it appears to have 

crafted carefully into the WR Act.  However, the Full Bench’s conduct of the case was 

not as the federal government called for.  Here, the Full Bench demonstrated its will to 

follow its legal obligations, rather than cede to government fiat.  It also demonstrated 

the durability and independence of the AIRC as a regulatory institution and the 

arbitration system as a mode of regulation.

8.11 CONCLUSION

In making the Decision the Full Bench appeared to strike a balance between the 

employer demands for a strict interpretation of the legislation in respect to allowable 

matters, the union’s appeal to ‘fairness to workers’ in a low-paid, low-skill industry, and 

the federal government’s insistence on the preservation of the legislative intent.  By 

determining a set of principles, Full Bench gave broad guidance to individual 

Commissioners in carrying out the process.  Again, the Full Bench sought balance by 
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determining that the nature of the industry should be taken into account during the 

simplification process.   

The nature of the allowable matters in the draft orders also showed that the intent of the 

legislation could be carried out through the deletion of clauses permitting union 

consultation and rights of entry.   However the Decision allowed unions to retain 

representation and bargaining rights through dispute settlement procedures.  This was 

based on the ample evidence the union presented to the Full Bench asserting that award 

breaches in the hospitality industry were common.  The Penalty Rates decision also 

represented a balance to the concessions sought by  employers to remove restrictions on 

part-time employment and work rosters. The Decision was the arbitrated outcome of an 

industrial dispute that was based on fairness and the merits of the case.  It was not 

merely the judicial interpretation of the statute that the federal government demanded.  

The Decision served a dual purpose.  It was not only a statement of the extent to which 

unions could still participate in the conciliation and arbitration process, it also reflected 

the Full Bench’s interpretation of the legislation that set out the scope of the AIRC’s 

arbitral powers.  The AIRC members remained able to settle industrial disputes within 

the context of the allowable matters as determined in the Decision, but could not 

exercise their powers beyond these matters.  The Decision therefore set a future 

direction that constrained the range of matters over which the AIRC could directly 

regulate.  The Full Bench explicitly acknowledged this in constructing the statute, 

stating that ‘s 89A does not contain a grant of power at all, but a limitation on power … 

it specifies particular subjects for award regulation’ (Award Simplification Decision Re, 

(1997) 75 IR 272).
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Clearly, the Test Case tested not just the legislation, but the role of the AIRC as the 

secondary regulator and the federal government as the primary regulator.  In making the 

Decision, the Full Bench arbitrated within its powers and according to the established 

practices of the AIRC.  Even though the Howard government and the legislation 

contemplated a different role for the AIRC in practice and principle, the Full Bench 

maintained its traditional obligation to ensure fairness to the parties, particularly low 

paid employees with limited bargaining strength.  This was evident in the Penalty Rates 

Decision, where the AHA did not persuade the Full Bench that societal expectations of 

weekend and public holiday work now meant employees should have their 

compensation for working on those days reduced. The terms of the Decision clearly 

expressed the AIRC’s commitment to the public interest by protecting the needs of low 

paid employees in what was to be a crucial step in a federal government’s overhaul of 

industrial relations regulation.

In the Decision, and indeed throughout the conciliation and arbitration stages, the Full 

Bench adapted to the changes in the regulatory framework.  The detailed work of the 

Full Bench during the Test Case demonstrates its commitment to its conciliation and 

arbitration powers despite a federal government that in the legislation and the Test Case 

had limited regard for the AIRC or the comprehensive regulatory system it presided 

over.  During the hearings, debate centred on whether the proceedings truly constituted 

a ‘test case’ because the legislation reconfigured the customary pattern of events and the 

roles of the parties in the settlement of an industrial dispute.  Every party involved in 

this case entered new and untried territory.  Yet it is arguably irrelevant how the AIRC 

or others labelled the case.  The term ‘test case’ can loosely be applied to any situation 
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that tests new ground.  In that sense, simplifying the Hospitality Award was an 

industrial relations test case without peer because here the established norms of the 

arbitration system were on trial.  Importantly then, a notable lesson from this case 

concerns the durability of the principles of conciliation and arbitration, innately and 

historically tied to fairness and the public interest.  This glaring disjuncture between the 

principles and practice of arbitration and the purpose of the legislation was manifest in 

the Test Case.

In this chapter I have considered the Decision, the considerations that guided it, and the 

consequences for the AIRC.  In the nine years following the Decision, the AIRC has 

continued to adapt to major changes in the regulatory framework. Although the AIRC 

retains its conciliation and arbitration powers, award making, the hallmark of the 

arbitration system, is a lost art.  Awards are no longer the substantive vehicle for 

regulating the employment relationship, and serve merely as an ever diminishing safety 

net of minimum pay and conditions of employment underpinning agreements.  It has 

been a long road for the AIRC to travel in reaching that point.  In the final chapter I 

consider the major themes of the Test Case within the context of this study’s analytical 

framework. 
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CHAPTER 9

‘A RECOGNISABLE LEGACY OF A BOLD EXPERIMENT’

9.1 INTRODUCTION

The Test Case began an operational and cultural shift for the AIRC.  My exploration of 

the conciliation and arbitration stages of the Test Case in Chapters 6 and 7 demonstrated 

the workings of the Full Bench in settling the dispute to vary the Hospitality Award in 

accordance with the provisions of the WR Act.  Following the hearing, the Full Bench 

announced the Decision on 23 December, 1997.   In Chapter 8, I considered key 

features of the Decision and its impact on primary and secondary regulation.  During the 

years following the Test Case, the AIRC began the long process of simplifying awards, 

an exercise that took more than nine years to complete.  Throughout this process, the 

legislation constrained the AIRC’s discretionary capacity to regulate the employment 

relationship through awards to a lesser capacity of applying statutory tests to the 

disputed matters before it.  The Test Case became a critical phase in the decline of the 

AIRC as a central regulatory institution, yet it remains as Macintyre (2004 p. 97) has 

observed ‘a recognisable legacy of a bold experiment’.

In this analysis of the Test Case I have explained how a regulatory institution responded 

when its own regulator, in this case a federal government, introduced legislation to 

reduce the scope of the institution’s regulatory powers and curb the legal space in which 

it could act.  One of the numerous hallmarks of the Test Case was the incapacity of the 
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legislation to constrain the AIRC until the AIRC acted on the legislation to give it 

effect.  The AIRC, exercising its conciliation and arbitration powers, interpreted the 

legislation to settle the industrial dispute before it.  I argue that the overriding ‘disputed 

matter’ implicit in this case was between the AIRC and the federal government 

concerning reregulation of the employment relationship. Ultimately it was the Full 

Bench Decision and orders varying the Hospitality Award to meet the statutory 

requirements of s 89A of the WR Act that set the benchmark for the AIRC to simplify 

more than 3000 other awards.  In deciding this case, the Full Bench maintained its 

independence at a time when its own interests were not independent of the outcome the 

legislation imposed on it.  

The outcomes from the Test Case were significant on a number of levels.  For 

employers, unions and employees, the Decision represented a rearrangement of the 

balance of the employment relationship originally constituted through the making of 

awards.  The Test Case also restyled the nature of the regulatory relationship between 

the primary and secondary regulators – the Howard government and the AIRC.  

Whether or not the Test Case ‘stripped back’ the Hospitality Award, this legislation and 

the Howard government who created it sought to ‘strip back’ the AIRC’s regulatory 

power in the new industrial relations regime it was constructing.

In the new regulatory regime, the complexity of conciliation and arbitration as a form of 

institutional regulation was an impediment to rapid restructuring of the industrial 

relations system. Employer associations and the federal government had consistently 

criticised the centrality of the system’s control and its inflexibility to change. The Test 

Case was a significant first step in the Howard government’s incremental reregulation 



349

of the AIRC and the conciliation and arbitration system under the WR Act as a 

forerunner to its WorkChoices legislation now in place.  The ideological underlay of 

WorkChoices is consistent with that of the WR Act, and further demonstrates the 

Howard government’s disaffection with the AIRC and the conciliation and arbitration 

system that this study examines.  The Constitution enabled the Parliament to establish 

the AIRC to conciliate and arbitrate to settle industrial disputes.  As the central actor in 

this system of regulation, the AIRC could do no more or less than exercise its 

constitutionally mandated powers in the task before it. 

In this chapter I review the major themes that arose when not just the legislation, but 

also the AIRC’s response to it, cast a light on the two levels of regulation characterising 

the Australian arbitral model.  I analyse these aspects of regulation within Hancher and 

Moran’s (1989) model of regulatory space, to explain how the AIRC’s conduct of the 

case and its Decision reshaped the regulation of Australian industrial relations.  I also 

consider the main findings of the Test Case, evaluate the importance of award 

simplification in secondary regulation and examine the lengthy simplification process 

that followed the Test  Case.  

9.2 REVIEWING THE DECISION 

ACCI with the federal government’s support, initiated the Test Case to solve an 

‘industrial relations problem’ of a much deeper magnitude than an industrial dispute.  

The problem was not simply the differences between the parties to an industrial dispute, 

but the differences between the parties to the legislation – the Howard government as 

creator and the AIRC as implementer.  This was a profound political problem, one that 
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the Howard government had determined lay with the role and purpose of the AIRC 

itself.   The Full Bench was required to break with the traditions of the past to make way 

for a different industrial relations system with a very different philosophy centred on 

enterprise and individual bargaining.
64

In the rationale for the Decision, the Full Bench took into account the parties’ 

submissions, particularly those of the LHMU, and the nature of the hospitality industry.  

Consistent with this approach, the Full Bench decided that awards would be ‘simplified’ 

individually rather than according to the generic application of specific principles, and 

that the process would take into account the nature of the industry.  These two aspects 

of the Decision upheld the LHMU and the ACTU submissions on these matters.  In its 

construction of s 89A, the Full Bench referred to the CBOA case for an interpretation of 

the language of the statute (Commonwealth Bank Officers Award 1990, (1997) 74 IR 

446).   In that decision, a Full Bench stated that it would give each concept its ordinary 

meaning in industrial relations usage.  The novelty of the task did not call for the 

Hospitality Award Full Bench to give either a restrictive or generous construction to the 

statute.

The Full Bench decided to establish principles to guide the simplification of more than 

3000 awards, but rejected the Joint Governments’ prescriptive proposal.  The Full 

Bench constructed the principles set out in the Decision to give some discretion to 

individual Commissioners to simplify awards taking into account the nature of the 

industry.  The union and ACTU did not publicly support the Decision, but neither did 
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ACCI or the Howard government.  Although the Full Bench sought to provide a balance 

in its Decision by deleting matters that it found were clearly non-allowable while 

upholding the retention of key provisions such as penalty rates, the legislation offered 

limited contestable ground for unions.  The Decision was inevitably a statement of

matters lost.  

Throughout the proceedings and in its Decision, I have argued that the Full Bench 

sought to maintain what it regarded as a just and equitable system of industrial relations.  

In light of the potential conflict of interest inherent in this task, the Full Bench acted to 

preserve these principles of fairness in an unsympathetic political environment.  If the 

AIRC had done simply as the Howard government ‘told’ it to do during the hearings 

and made a determination based solely on the statutory allowability of award matters, 

the AIRC would have ignored its constitutional charter, and the very practices and 

procedures that the Howard government was so keen to marginalise as a system of 

industrial relations regulation.  Even as the AIRC exercised its regulatory capacity to 

uphold the extant law as it was legally required to do, this action was to enable a new 

regulatory regime founded on the AIRC’s own demise.  In the quest for regulatory 

space, there could be no more complex arena in which to hold the contest.

9.3 REARRANGING REGULATORY SPACE 

In this study I have used Hancher and Moran’s (1989) concept of regulatory space to 

explain how the federal government and the AIRC rearranged the regulatory space at 

the primary and secondary levels of regulation.  I have identified two regulatory arenas 

in which the contest for control took place.  In the primary arena, the federal 
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government, and the High Court as interpreter of the Constitution, regulated the AIRC.  

In the secondary arenas, the AIRC directly regulated unions, employees and employers 

as parties to the employment relationship.  This study of the Test Case has closely 

examined a secondary arena where the parties contested their regulatory space to 

demonstrate the relationship between the primary and secondary arenas.  

This analytical framework identifies how the Full Bench through its interpretation of the 

award simplification legislation in the Test Case arena, withdrew the union’s regulatory 

space by removing from the award matters related to union rights of entry, consultation 

and representation.  The Full Bench also withdrew employer obligations to provide a  

range of matters.  The regulatory space the AIRC reclaimed from unions was therefore 

taken up by employers because the absence of unions favoured employers’ ‘rights to 

manage’ and because it relieved employers of certain award obligations.  At the primary 

level, the federal government through the legislation reclaimed part of the AIRC’s 

regulatory space for itself, and retained it for itself as primary regulator.  Under the 

award simplification legislation the federal government asserted its dominance in the 

primary level of regulation to withdraw regulatory power from the AIRC by forcing it 

to withdraw award conditions at the secondary level and reduce its scope to exercise its 

powers.  

Until this time, decisions of the High Court determined the AIRC’s  capacity to allocate 

regulatory space to actors in the secondary arena through its dispute settling powers.  

An award represented the extent of the power or ‘regulatory space’ each party occupied 

as the AIRC varied from time to time.  Within the secondary level, the AIRC had the 

power and discretion to determine how it would settle an industrial dispute.  In the Test 
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Case, however, the federal government intervened in the AIRC’s regulatory space to 

force it to implement legislation that partly removed the AIRC’s discretionary function 

and reduced the scope of its own powers.  Through the legislation, the federal 

government told the AIRC where it was now ‘allowed’ to allocate space in the 

secondary arenas.  The AIRC’s rearrangement of regulatory space in the secondary 

arenas ultimately reduced the size of the secondary level of regulation because non-

allowable matters were no longer contested in that domain.  Non-allowable matters 

became part of another regulatory arena where the parties directly contested the space 

through bargaining and without the AIRC.

9.4 REASSERTION AT THE PRIMARY LEVEL - REREGULATING THE 

REGULATOR 

The Howard government’s award simplification legislation to truncate the scope of the 

AIRC’s regulatory powers not only constrained the legal borders of the secondary level, 

it also expanded the legal borders of what a federal government can and will actively 

regulate in the primary level. In this unprecedented exercise of regulatory power by a 

primary regulator of industrial relations (recognising that all antecedent federal 

governments had this primary regulatory capacity through legislation but did not 

exercise it in this manner), the Howard government reregulated the AIRC and the 

conciliation and arbitration system through the ‘allowable’ award matters.  It cast this 

exercise of regulatory power not in the blunt language of forbidding, prohibiting or even 

restricting the capacity of the AIRC, but in the benign language of informing this 

‘independent’ regulator what it was ‘allowed’ to arbitrate, which was considerably less 

than before. 
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The Test Case underscored the conflict arising between the dual levels of regulation and 

the regulators themselves.  The complexity of this relationship confounded, frustrated 

and challenged the actors involved throughout this case.  The novelty of the legal 

ground of the Test Case as the site of the contest for regulatory space highlighted the 

tension in these relationships.  Here the Test Case revealed the unease between the 

Howard government as regulator of the AIRC and the AIRC as regulator of the 

employment relationship.  The fundamental difference between these two actors was not 

simply one of regulatory power, but one of ideological opposition.  

The Howard government used the award simplification legislation to begin dismantling 

the nation’s industrial relations system in two ways.  One was practical, through the 

regulatory instruments operating within the primary and secondary levels of regulation.  

The other was ideological, by replacing the philosophy underpinning the industrial 

relations system.  The Test Case brought to light the essential hierarchy implicit in the 

two regulatory levels and the conflict that arose when the federal government used its 

regulatory instrument – the legislation – to dictate the contents of the AIRC’s regulatory 

instruments – its industrial awards.  The Howard government assumed that its 

predominance at the primary level would stand behind its authority in the Test Case at 

the secondary level.  Yet the AIRC directly regulated the secondary level and it asserted 

its position as the regulator.  Despite the Howard government’s insistence that this was 

‘an administrative task’, the legislation and the AIRC’s constitutional charter dictated 

that the AIRC would conciliate and arbitrate to settle the dispute before it. The AIRC 

would determine how it would conduct the Test Case even if the Howard government’s 

legislation had already largely determined the outcome.
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The Test Case heralded the introduction of a new industrial relations paradigm, one 

where the Howard government began dismantling the century-old system and the legal 

parameters that defined it to construct a new legal framework. This was, then, a meta-

legal struggle.  Rather than a struggle to regulate the employment relationship, it was a 

struggle to control the regulation of the employment relationship.  The Howard 

government expected that the AIRC would act as a subordinate and diminishing 

secondary regulator now subject to active regulation curtailing its jurisdiction.  

However, while this new relationship between the institutional regulators was the 

eventual outcome of the Test Case, it was not, as the Howard government demanded, 

the basis on which the AIRC would conduct the case.  

Here the legal integrity of process mattered most to the AIRC because of its culture and 

historical practices.  For the Howard government this was only secondary to the major 

change it wanted the legislation to produce.  Of much more importance to the Howard 

government was maximum speed and administrative efficiency to achieve the outcome 

that its own legislation had preordained.  Given that the aim of the legislation was to 

induce a major shift in the regulation of industrial relations, it was particularly 

important for the Howard government that the conduct of the Test Case itself 

demonstrated the new ideology underpinning the legislation.  

The ideology informing the legislation found expression in a commitment to remove the 

‘unwanted third parties’ from the employment relationship.  The Howard government 

had long held these parties ‘in contempt’.  Indeed, the Howard government’s contempt 

for the practice of conciliation and arbitration was evident throughout the Test Case.    



356

ACCI and the Joint Governments constructed their cases on the power and intent of the 

legislation, and directed their arguments towards the AIRC rather than the union, its 

technical adversary in proceedings.  As the Test Case demonstrates, this struggle was 

the product of the Howard government’s move to reregulate the regulator. The Test 

Case also reveals that given the AIRC’s capacity as an independent secondary regulator, 

in order to be regulated by the regulator – and therefore respond to the primary 

regulator’s legislative measures ordering it to divest itself of the scope of its arbitral 

capacity – the AIRC had to exercise the only regulatory power that it had – conciliation 

and arbitration. The AIRC was compelled to arbitrate the disputed matter of the Test 

Case – to consider the facts of the case, interpret them, and judge them according to its 

extant principles. The Full Bench determined that it had to operate under the law and in 

the capacity so required of it to conduct any case, even if the purpose of the legislation 

was to diminish the AIRC itself.  

Ostensibly, the award simplification legislation intended to constrain the award making 

powers of the AIRC in order to promote workplace bargaining.  However, it also struck 

at the purpose of the AIRC as an independent regulatory institution. Gardner and 

Ronfeldt (1996 p. 159) suggested that although tribunals are constrained to satisfy the 

interests of those they regulate, the tribunals also have long-term interests in the 

survival of the organisation itself and the maintenance of its key features such as 

independence.  In this Test Case, the AIRC’s independence and its own long-term 

interests were clearly in conflict with the intent of the legislation.  In conducting the 

case and making its interpretation of the legislation, the Full Bench maintained its 

independence and autonomy in circumstances in which it could have made an 

interpretation of the legislation that pursued its own long-term survival.  
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In that sense, the award simplification legislation was antithetical to the purpose of the 

AIRC because it withdrew the scope of the AIRC’s capacity to regulate the employment 

relationship and exposed employees to the variability of ‘the market’ in order to retain 

hitherto arbitrable matters.  To the extent that the legislation allowed, the Full Bench 

maintained its capacity to protect the existing employment conditions of Hospitality 

Award employees and to shield them from the uncertainty of workplace bargaining.  

However, the WR Act shifted the arbitration function into a different legal and 

regulatory space.  Until the WR Act, the AIRC exercised its discretion and judgement in 

making awards.  Section 89A effectively excised part of the AIRC’s discretionary 

powers from the award making process, compromised its independence, and withdrew 

the federal government’s support for conciliation and arbitration as an industrial 

relations system. In its place, the Howard government imposed its own discretion on the 

matters it would ‘allow’ the AIRC to arbitrate.   

Award simplification therefore effectively constrained both the AIRC’s independence 

and its arbitral capacity.  This very action of ‘disallowing’ the AIRC to use its full 

arbitral capacity reclaimed for this federal government part of the AIRC’s regulatory 

space at the primary level where the AIRC had arbitrated for so long.  Even though the 

federal government reclaimed part of the AIRC’s regulatory space, it could not effect 

direct change to the dispute settling practice.  As long as the AIRC could exercise its 

regulatory powers even within specified limits, the Howard government could not 

completely marginalise the AIRC.  Rather, the legislation turned the AIRC into the 

regulatory vehicle to achieve this purpose. Although the legislation weakened 

institutional regulation, it continued to operate.  
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9.5 DEFINING A NEW MODEL OF ARBITRATION: REREGULATING THE 

SECONDARY LEVEL

Following the Test Case, the principal purpose of arbitration was no longer to prevent 

and settle industrial disputes in the public interest, but rather to comply with statutory 

requirements.  The dispute settling function became even more ‘artificial’ and ‘arcane’ 

as the legislation brought the parties into dispute. Conciliation and arbitration became 

the tool with which the AIRC began to dismantle the system.  This Test Case 

demonstrates the complexity of the apparatus of labour law underpinning conciliation 

and arbitration.  The rigidities common to this system precluded the AIRC from making 

a decision without following a lengthy process. The decision to simplify just one award 

took nearly a year.  

Despite the Joint Governments’ insistence that the Full Bench should move quickly to 

arbitration, the conciliation hearings indicate the range of issues the Full Bench faced in 

moving to this option with undue haste.  This was an unprecedented era in the AIRC’s 

history.  At a time when a federal government had introduced significant changes to the 

industrial relations legislation, the Full Bench saw that it needed to give due 

consideration to its implementation.  The Full Bench heard many substantial arguments 

regarding ‘allowability’ from unions and employers that it had not previously had to 

consider in making awards.  These complexities were the very reasons why the federal 

government and employer associations had criticised the AIRC as anachronistic and 

incapable of moving at a pace the economy and society demanded.  
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Black (2001 p. 106) identified various regulatory failings including inappropriate and 

unsophisticated instruments (laws backed by sanctions), inadequate implementation of 

the regulation, and the parties’ lack of motivation to comply.  The conciliation and 

arbitration function as a form of regulation was not able to respond quickly to the 

changes under the WR Act, in part because the AIRC had not undertaken a task of this 

nature before, and because the AIRC could not conduct the award variation process any 

other way.  The Full Bench could not have acted more quickly in this case without 

compromising the integrity of its authority because it was bound by the same legislation 

to conciliate ‘as far as possible’, regardless of pressure from the government as an 

intervener in proceedings to do otherwise.  Through the legislation and in its 

submission, the federal government sought to move the AIRC into a new paradigm 

where its role was simply to approve the instruments of the new regime and thus 

exercise limited discretion.  

The Full Bench took a pragmatic approach to simplifying the Hospitality Award and the 

principles in the Decision.  It was mindful of the Howard government’s industrial 

relations policy but not submissive to it.  The style of arbitration exercised in this Test 

Case was also unlike any previous proceedings.  In its format and procedures, the Test 

Case followed both a judicial and accommodative type of arbitration as far as the 

legislation would allow.  Judicial arbitration was intended as the basis of the Australian 

arbitration system (Romeyn, 1980).  It implies a ‘just’ solution to the industrial dispute 

that the arbitrator will arrive at by applying principles.  The parties abided by the 

outcome because they believe in the justice of the process (Romeyn, 1980 p. 183).  In 

an accommodative style of arbitration, the arbitrator seeks to reach a decision based on 
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the power position of the parties, to accommodate an outcome.  The federal government 

submitted to the AIRC that simplification of the Hospitality Award was an 

administrative task’. Perlman (1954) used the term ‘administrative arbitration’ to 

describe a situation where the AIRC ‘administered’ the employment relationship.  

Perlman’s use of this term to describe the AIRC’s dominant role in regulating the 

employment relationship contrasts with the award simplification task that Dabscheck 

suggested was ‘an administrative function determined, or outlined, for it in the WR 

Act’(2001 p. 285).  

Judicial arbitration rests on the application of criteria to ensure consistency in decision-

making.  To a degree, ACCI and the Joint Governments sought this approach from the 

AIRC in its statutory interpretation of s 89A.  However, ACCI and the Joint 

Governments were not concerned that the Decision should produce a ‘just’ outcome, 

since justice could not be seen to be done in a case where existing entitlements were 

being removed from award employees.  Nor could the AIRC have delivered an entirely 

accommodative decision, because the legislation would only allow it to accommodate 

the relative strengths of the parties within the limits of the statute.  The Decision relied 

on an amalgam of these styles in a model that was quite separate and distinct from any 

of those that other scholars (Perlman, 1954; Dabscheck, 1980; Romeyn, 1980; Gardner 

& Palmer, 1992; Frazer, 2002) have previously identified.  Award simplification was a 

massive exercise in award variation through conciliation and arbitration to produce a 

uniform outcome based on the defensibility of the allowable award matters.  The Full 

Bench had only limited jurisdiction to provide for ‘justness’ in its Decision, nor did it 

have the same regulatory capacity to accommodate relative differences in the strengths 

of the parties.  
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To the extent possible, the Full Bench arbitrated to produce an outcome that could be 

seen to be fair in the circumstances.  However, in reality, the Full Bench arbitrated to 

effect a ‘legal’ outcome where the award matters were now the product of a statutory 

test of ‘allowability’.  Conciliation and arbitration to vary awards to meet the statutory 

obligation under s 89A of the WR Act, might therefore be better described as 

‘compliance arbitration’ since this term reflects the true intent of the legislation and the 

AIRC’s task. Over time, the AIRC developed a body of case law built upon other 

awards and orders exercising this type of arbitration.  These awards became the 

precedent for other decisions.  The AIRC constructed and operated within a new body 

of case law, one in which awards represented the uniform, legally defensible outcome of 

industrial disputes.

9.6 MAKING AN ‘INSTITUTIONAL BREAK’:  THE OTHER ‘UNWANTED’

PARTY

With the advent of the WR Act, Prime Minister John Howard expressed his view that 

the parties would now be free from ‘the unwanted, undesired and unnecessary 

intervention of third parties’.  One of the ironies of award simplification is that the 

Howard government ignored its own rhetoric and ideology to reduce the role of the 

‘third party’ and took an active role itself in the award variation process through the 

legislation.  The notion of ‘allowability’ confirmed the presence of a controlling, silent, 

third party to the legislation that allowed and disallowed the types of award matters. 

Although this study has concentrated on the AIRC as the central actor in both levels of 

regulation, the Test Case was of crucial importance to the unions as actors in the 
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secondary level.  Until this time, industrial relations legislation had not specifically 

restricted the range of award matters.  Over the years, a number of critical High Court 

decisions had widended the AIRC’s arbitral powers by expanding the range of industrial 

matters.
65

  Yet the WR Act resolutely reined in the power of the AIRC to regulate the 

employment relationship.  The Test Case was one of historic importance because it 

signalled a diminishing role for unions in the secondary level and the AIRC as its 

regulator.  As one of the major aspects of the WR Act, award simplification best served 

the interests of the federal government and employers, particularly where awards 

remained the central industrial instrument.  

Aside from their role in prescribing a range of matters as whole or part settlement of 

industrial disputes, awards have served a protective function for employees and unions. 

As respondents to awards, unions were able to represent the collective interests of their 

members in a legitimate public forum. The WR Act was modelled on the contractual 

relationship between employers and employees.  This marginalised unions both at the 

workplace and within the arbitration framework.  In response to the WR Act, unions 

had to act differently.  Throughout the 1990s, union membership declined significantly.  

Peetz (1998) contended that there has been an ‘institutional break’ in the determination 

of union membership in Australia.  After almost a century of collective employment 

relationships, employers and the state have actively pursued ‘decollectivisation’ through 

the promotion of individual contracts (Peetz, 1998).  This has challenged the ability of 

unions to represent employees, as well as the legitimacy of the AIRC to regulate 

employment relationships governing employees who are not members of a union.  
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Through the arbitration system, unions were able to obtain a great many benefits for all 

workers.  As Peetz (2006) claimed, this system of ‘arbitral unionism’ worked well while 

the arbitration system was dominant.  However, with the Howard government’s 

dismantling of the arbitration system and compulsory unionism, unions have had to re-

evaluate their role and their strategic response.  Award simplification was a major 

stimulus in the ‘institutional break’ of union membership because it reduced the legal 

jurisdiction in which unions could operate for union and non-union members, and 

reaffirmed the legitimacy of individuals to act alone.  Under these conditions, unions 

have developed new organising approaches centred around workplace activism, growth 

and member involvement (Peetz, 2006 p. 164).  The Test Case heralded a new era of 

conciliation and arbitration, where the legacy of the third parties remains in a depleted 

system of awards. 

9.7 OPERATING IN A NEW ERA OF CONCILIATION AND ARBITRATION

Award simplification remained incomplete nine years after the Test Case.
66

   In many 

cases, the AIRC was active in bringing together award parties to simplify awards. The 

difficulty for employers, unions and the AIRC was the vast amount of resources they 

needed to conduct both award simplification and enterprise bargaining.  Many of the 

large awards took years to simplify.  The vehicle industry awards covering more than 

20,000 employees took nearly two years to simplify and cost the parties over $100,000.  

Some 150 shop stewards, ten senior managers from the different vehicle manufacturing 
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organisations, 10 senior union officials and a firm of solicitors were involved in the case 

(Industrial Relations and Management Letter, 1999).  

Simplification of the Metal Industry Award involved nine formal meetings between the 

employers and unions, three conciliation hearings, and arbitration hearings from 

December, 1997 through to February, 1998.  One of the major parties estimated that the 

parties spent over 2000 hours in briefing members, drafting awards and negotiating 

(Ross, 1999).  Dealing with such difficult and lengthy cases added to the workload of 

the AIRC at a time when enterprise bargaining and unfair dismissal cases were also 

challenging its efforts. Ross (VP) (1999 p. 6) noted that ‘the award simplification 

process is time-consuming and the work exacting, because at its heart it involves the 

adjustment of legal rights between unions and employers, and employers and 

employees’.  While the AIRC is not a court, it is required to act judicially by giving 

notice of hearings to the parties and to hear both sides of the dispute.  These features of 

the arbitration process, combined with the complexity of awards and the resistance of 

some unions and employers to take part, ensured a long and slow transformation. 

Award simplification reduced awards to a safety net of minimum entitlements 

ostensibly to give impetus to workplace bargaining as any non-allowable provisions 

could be retained only through bargaining unless provided elsewhere in statutes.  The 

simplification process therefore reinforced the doctrine that favours the individual over 

the collective, the rule of the ‘market’ over the protection of the law and management’s 

right to ‘manage’.  As a result, the rules governing the employment relationship have 

become more rather than less complex through the evolution of an elaborate array of 

bargaining structures.  The layers of statutes, awards and agreements that now operate 
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have produced an even more complicated interconnected system of rules (Bray & 

Waring, 2005).  The complexity of the industrial relations system may not have directly 

disadvantaged employees. However, their difficulties now, particularly under 

WorkChoices, lie in accessing remedies in the various jurisdictions.  The AIRC dealt 

with award matters involving union or employer representation if required.  Employers 

and employees must now seek remedies in a range of jurisdictions that may require 

legal representation, and may incur substantial costs.

Award simplification was an exercise of huge proportions on two levels.  Conceptually, 

it partially dismantled a principal jurisdiction of the Australian arbitration system and 

the principles on which it was based.  Practically, it was a massive task for the parties, 

the like of which had not been undertaken before.  After the drama and anticipation 

attached to the Test Case, award simplification seemed to continue quietly in the 

background of the more visible negotiations taking place under enterprise bargaining.    
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Table 9.1 indicates the size of the task involved in award simplification. 

Table 9.1

Award Simplification Current Status Report

As at 1 July, 2005

Total number of awards simplified 1266

Total number of awards currently being simplified  24

Number of awards not requiring review 163

Number of new awards made since 1.7.98* 798

Total number of current awards 2251

Number of awards set aside or superseded since 

23.12.97**

1517

Number of awards deemed to have ceased operation*** 252

Total number of obsolete awards 1769

* From this date any provisions in existing awards dealing with non-allowable matters ceased to have 

effect.  The AIRC could only make new awards in accordance with the 20 allowable matters.  The AIRC 

made 560 ‘new’ awards under ss 170MX and 170MY when it terminated a bargaining period under 

s170MW if the parties could not reach agreement during enterprise bargaining negotiations.  The AIRC 

made other new awards in industries that did not previously have award coverage such as the call centre 

industry where an award was required as a safety net and to meet the no disadvantage test under s 170XA.  

The AIRC also made a small number of new awards where an existing award had exceeded its ‘ambit’.

** Date the Award Simplification Decision was handed down.  The AIRC used the term ‘superseded’ to 

refer to situations where it made one simplified award to replace a number of awards.  The AIRC deemed 

the excess replaced awards as ‘superseded’.   

*** The AIRC deemed awards to have ‘ceased operation’ where there was some ambiguity about 

whether certain industrial instruments were awards or agreements under the terminology of the WR Act.  

A full court of the Federal Court (Telstra Corporation Ltd v Macbean and Others  (2000) 171 ALR 357)

gave guidance in this matter when it dismissed a claim by Telstra that a Full Bench of the AIRC had erred 

in its conclusion that a redundancy agreement was not an award under Item 49 of Sch 5 to the WROLA 

Act.

Source: AIRC Award Simplification Statistics (Australian Industrial Relations Commission, 2006).  The 

Melbourne office of the Australian Industrial Registry provided specific details on the breakdown of 

numbers within each of the three categories listed above.
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These figures indicate that almost nine years after beginning to simplify awards, the 

AIRC had reviewed, simplified, set aside and made almost 4000 awards.  In setting the 

standard for an exercise of these proportions, the Test Case marked an important 

milestone on the Howard government’s neo-liberal agenda.  

Over time, the work of the AIRC shifted in response to the WR Act.  Although the WR 

Act diminished the capacity of the AIRC to regulate through awards, some of the 

AIRC’s arbitral activity grew through other means.  The AIRC could intervene in 

protracted disputes over enterprise bargaining negotiations by suspending or terminating 

the bargaining period and making an award under s 170MX outside the allowable 

matters.  Under ss 120 and s 89A (7), the AIRC could also make orders to resolve 

disputes about ‘exceptional matters’ outside the scope of the allowable matters where 

the orders were in the public interest and consistent with the objects of the WR Act 

(Sutherland, 2005).  Another area of increased activity for the AIRC was via the referral 

of disputes over the application of terms in certified agreements.  Described as ‘private 

arbitration’, the AIRC undertook this function when the parties in dispute over a matter 

in a certified agreement referred the dispute to the AIRC.  Sutherland (2005) noted that 

most certified agreements contain dispute resolution clauses that include a role for the 

AIRC even though there is no statutory obligation on the parties to do so. Over time, 

employers and unions increased their reliance on the AIRC to settle these disputes, 

despite the existence of internal processes aimed at resolving disputes at the level of the 

enterprise.  This trend signifies that many parties were reluctant to resolve disputes 

locally and preferred to refer matters to an independent body instead.  
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Waring, Ostenfeld and Bray (2004) noted that one of the less observed, unintended 

consequences of award simplification has been that it has diminished the incentive for 

employers to enter into formalised agreements.  Employees and unions had to bargain to 

retain non-allowable matters and to achieve pay increases above the minimum award 

rate. However, the legislation delivered employers significantly reduced award 

obligations with no particular onus on them to negotiate at all.  In a recent study in the 

luxury hotel sector of the hospitality industry, Knox (2006) noted that award 

simplification has produced different implications for different types of employees.  Her 

case study research revealed that award simplification has caused an increased 

polarisation of the labour market in luxury hotels.  In for award-based hotel employees, 

there is greater casualisation of the workforce, and in hotels with enterprise agreements, 

there is heightened permanence of employment.  (Knox, 2006 p. 471).  Knox (2006)

concluded that the effects of award simplification differed both within and between 

workplaces, revealing the complex outcomes associated with regulatory reform.   

Clearly, over time, the WR Act’s attempts to promote workplace agreements with 

awards as a safety net produced divergent outcomes for employees and truncated the 

jurisdiction of the AIRC.  Award simplification took more than nine years to complete, 

during which time the AIRC exercised its conciliation and arbitration powers to effect 

the requirements of the WR Act.  In the end, the legislation constrained the AIRC’s 

award making jurisdiction to the prescribed range of matters and thus the scope of its 

regulatory capacity.  This action devolved much of the AIRC’s award making functions, 

setting rates of pay and conditions of employment, to the parties at the workplace.  The 

WR Act allocated the AIRC a secondary role in this process as a vetting agency for 

certifying agreements against the no disadvantage test.  The AIRC’s function in respect 
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to determining wages and conditions of employment for most Australian workers 

became largely that of an approving authority, with limited public interest utility.  

9.8 CONTINUING THE NEO-LIBERAL MOMENTUM FOR CHANGE

The Howard government’s reasons for reducing the power of the AIRC and the unions 

were heavily grounded in a neo-liberal philosophy of ‘small government’ that directly 

served the interests of ‘big business’ and employers and expanded the regulatory role of 

the government considerably.  During the 1980s and early 1990s, the BCA on behalf of 

its ‘big business’ members was at the forefront of employer associations in the drive 

towards enterprise bargaining.  Recognising the pressure for change, the ACTU had 

also advocated a model of enterprise bargaining. However, the AIRC rejected 

submissions from the major parties to develop principles for enterprise bargaining in its 

April 1991 NWC decision.  Here, the AIRC had the opportunity to regulate the parties 

in a manner the AIRC determined in its role as the secondary regulator.  Although the 

April 1991 NWC decision allowed the parties to register certified agreements as 

separate consent awards, the AIRC affirmed the role of awards as the major industrial 

instrument and thus reasserted its own regulatory control.  Clearly, the AIRC did not 

conceive that a federal government would reregulate the arbitration system in a way that 

would reduce the scope of the AIRC’s regulatory power.  

With the AIRC’s rejection of enterprise bargaining at that time, the BCA intensified its 

proposal to change the award system and decentralise the regulatory framework.  In 

1993 the Keating Labor Government through the IR Act introduced provisions to enable 

enterprise bargaining but with limited application.  Five years later, in 1996, the 
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Howard government through the WR Act reregulated the AIRC from the primary level 

by reducing the scope of the AIRC’s arbitral powers and providing for non-union and 

individual bargaining.  The objects of the WR Act reflected the influence of groups such 

as the BCA on the national industrial relations agenda.  The WR Act also marked a 

major reassertion of primary regulatory power as the federal government withdrew a 

substantial part of the AIRC’s regulatory capacity.  Through its unwillingness in the 

April 1991 NWC to assert its powers at the secondary level to establish enterprise 

bargaining principles, the AIRC perhaps unwittingly left the way open to a new federal 

government determined to exercise its legislative powers at the primary level to effect 

much wider reaching change.  

The transitional provisions of the WROLA giving the parties just 18 months to finalise 

the process of award simplification reflected the Howard government’s optimism that 

the AIRC would act with the haste it demanded.  Even after the Test Case, many unions 

and employers approached award simplification passively.  Munro (2006) noted that in 

many instances employer parties were as resistant to completing the process as unions.  

Whilst this position angered the (then) Minister, Peter Reith, the federal government 

could not have expected unions to take part enthusiastically in an exercise designed 

specifically to marginalise their role in the employment relationship.  As he indicated 

immediately following the Decision, Minister Reith moved quickly to tighten the award 

simplification legislation and constrain the AIRC even further (Reith, 1998).  In June, 

1999, he introduced the Workplace Relations Legislation Amendment (More Jobs, 

Better Pay) Bill which proposed a number of amendments to the WR Act.  
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One of the proposals in this Bill was to tighten existing allowable matters ‘to clarify the 

original intent of the legislation and maintain the statutory rigour of the allowable 

matters provisions’ (Reith, 1999b p. 4).  Minister Reith was clearly concerned that the 

Full Bench had taken too liberal an interpretation of ‘allowable’ and ‘incidental and 

necessary’ award matters in the Test Case decision.  To ensure much stricter 

compliance, the Bill also proposed that future safety net adjustments would not be 

passed on to any awards that had not been ‘simplified’.  The Bill did not pass through 

the Senate.  However, in 2002, Tony Abbott, the then Minister for Employment and 

Workplace Relations, introduced another Bill aimed solely at further constraining the 

allowable matters and the award making powers of the AIRC.  

The Workplace Relations Amendment (Award Simplification) Bill 2002 proposed 

removing items from the list of allowable matters, tightening the scope of some of the 

existing allowable matters, and explicitly stating a range of non-allowable matters.  The 

Bill also proposed transitional arrangements requiring the AIRC to complete its review 

of all awards within a 12 month period.  In explaining the reasons for seeking these 

changes, the government criticised the AIRC’s approach to the application of s 89A on 

the grounds that, in many instances, awards continued to contain provisions outside the 

intended scope of the allowable award matters (Workplace Relations Amendment 

(Award Simplification) Bill 2002 Explanatory Memorandum, 2002). As a consequence, 

many awards ‘continued to contain unnecessary detail, administrative regulation, 

provisions hindering productivity, and matters more appropriately dealt with at the 

workplace level’ (Workplace Relations Amendment (Award Simplification) Bill 2002 

Explanatory Memorandum, 2002).  
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In the lead-up to the 2004 federal election, the BCA re-joined the industrial relations 

policy debate.  During the previous couple of years, the BCA had focussed on other 

priorities on its national agenda, but in 2003 it turned its attention to industrial relations 

as an important priority with a federal election imminent (Mackinnon, 2005 p. 222).  

The BCA’s policy programme identified four key areas on which it would focus.  These 

included increasing labour force participation, boosting labour market flexibility, 

harmonising state and federal industrial relations systems, and increasing skilled 

migration (Business Council of Australia, 2004).  These and other themes were included 

in a detailed report where the BCA made it clear that it would continue to campaign for 

greater labour market flexibility (Business Council of Australia, 2004).  After five years 

of award simplification, the BCA saw that awards were still too specific on a range of 

matters that were not central to the employment relationship (Business Council of 

Australia, 2005).  The BCA lobbied for the 20 allowable matters to be cut to six and for 

an overall reduction in the number of awards.  The BCA advocated that Australia 

should move over time to a single, statutory minimum set of employment conditions to 

replace the award system (Business Council of Australia, 2005 p. 10). Employers 

sought greater opportunity to unilaterally determine wages and conditions of 

employment by further reducing the power and influence of the AIRC and unions – still 

the ‘unwanted third parties’.  Barry, Michelotti and Nyland (2006) suggested that the 

influence of the BCA in this second wave of industrial relations changes can be judged 

by the replication of many of its policy proposals in the Howard government’s 

WorkChoices.  

WorkChoices has changed the award making and wage fixing powers of the AIRC even 

further.  Award terms relating to wages, classification structures, casual loadings and 
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piece rates will be removed from awards and the Australian Fair Pay Commission will 

set and review them.  In respect to awards, the Howard government also established an 

Award Review Taskforce (the Taskforce) to examine and report on the rationalisation of 

award wage and classification structures and the rationalisation of federal awards 

(Award Review Taskforce, 2005a).  Under the terms of reference, the Taskforce has two 

main responsibilities.  It will examine classification and wage structures in all current 

federal and state awards and move them into the federal jurisdiction with a view to 

rationalising these structures for the AFPC’s periodic adjustments.  The Taskforce will 

also examine current federal awards with a view to recommending an approach to 

rationalising those awards (Award Review Taskforce, 2005b).  The Taskforce has 

received submissions from a wide range of interested parties and in September, 2006 

issued a report on the rationalisation of wage and classification structures.  In the report, 

the Taskforce foreshadowed that the enormous second phase of the rationalisation 

process will realistically require more time than the three years the federal government 

allocated to the task.  The Taskforce explored possible options for the second stage of 

the rationalisation process, although in the Report it stopped short of recommending any 

particular approach to the federal government (Award Review Taskforce, 2006).

As well as rationalising the number and structure of awards, the content of awards will 

be subject to further ‘simplification’.  Any award terms other than 15 allowable matters 

or the ‘preserved award entitlements’ relating to annual leave, personal/carer’s leave, 

parental leave, long service leave, superannuation, notice of termination and jury service 

ceased to have effect from the start of WorkChoices.  WorkChoices requires the AIRC 

to review and simplify all federal awards following the rationalisation process or at 

another time that the Taskforce recommends.  Under WorkChoices, the AIRC cannot 



374

create new awards and is strictly limited in the circumstances under which it is able to 

vary awards.  The AIRC’s arbitral power has been reduced to making a 

recommendation by consent, and it must now ‘compete’ with registered alternative 

dispute resolution providers offering mediation.  In keeping with the neo-liberal 

preference for economic rationalism, the AIRC is now a service provider operating in a 

‘market’.

Enacted under the Corporations constitutional head of power, WorkChoices represents a 

radical departure from the previous 100 years of regulation under the Conciliation and 

Arbitration head of power.  The conciliation and arbitration system was predicated upon 

the existence of an industrial dispute.  The award simplification exercise demonstrates 

the constitutional limitations of this type of regulation in implementing large-scale 

reform.  WorkChoices provides a stark contrast to the Australian regulatory system that 

existed under arbitration.  It demonstrates how far industrial relations regulation has 

moved from its original purpose to prevent and settle industrial disputes.  Through the 

allowable matters doctrine, a federal government advanced its political agenda to 

change who regulates industrial relations, and how, why and where they are regulated.  

The political influences on the legislation at the primary level continued beyond the 

Test Case.  In the years since, the power of employer associations and big business to 

influence control of regulatory space is reflected in WorkChoices where a more 

complete paradigm shift is now evident.

The Howard government with the support of the BCA and employer associations such 

as AIG and ACCI introduced legislation to reconfigure regulation at the primary and 

secondary levels.  There is now more ‘law’ at the primary level, and thus more 
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regulation of the employment relationship at the federal government’s discretion.  The 

AIRC may be a less prominent institution, but its functions have been siphoned off to 

other institutions such as the AFPC and the OEA to perform regulatory functions as and 

when the government determines.  In the long term, the Howard government has held to 

the ideological dimensions of its plan to reregulate industrial relations in Australia.  

Now, the AIRC no longer holds centre stage in the industrial relations arena.  In this 

light we must recall that the Constitution permitted the Parliament to enact legislation 

establishing the AIRC specifically to prevent and settle industrial disputes.  As this 

analysis of the Test Case demonstrates, the AIRC could do no more or less than the 

legislation permitted.  

9.9 CONCLUSION 

The Test Case was unique in the 93 year history of the AIRC.  It demonstrates the 

durability of arbitration, in this instance not just for an employment dispute, but for the 

regulatory dispute between the primary and secondary regulators to which the Howard 

government’s legislation gave concrete legal form.   The Test Case also shows that the 

complex procedures of conciliation and arbitration limited its capacity to operate as a 

tool for rapid, large-scale award reform.  The award simplification legislation forced the 

AIRC to reshape awards, and its place in the primary and secondary levels of regulation.  

In this chapter, I have examined the many facets of the Test Case within an analytical 

framework that takes as its starting point the regulation of the employment relationship.  

I have used the concept of regulatory space to analyse two levels of regulation operating 

within Australia’s industrial relations system.  The federal government exercised its 
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power to regulate the AIRC and the conciliation and arbitration system to restrict the 

range of matters over which the AIRC could exercise its powers and thus reduce the 

regulatory capacity of the AIRC.  In reclaiming a significant part of this secondary 

territory, the Howard government aimed to marginalise the ‘unwanted third parties’. 

The Test Case highlights the tensions that arose when a federal government intervened 

through legislation to reregulate the regulator and the regulatory system.  The legislation 

required the AIRC to exercise its conciliation and arbitration powers to begin 

dismantling the conciliation and arbitration system and introduce a new set of 

regulatory principles.  The award simplification legislation therefore constrained the 

capacity of the AIRC and it’s regulatory principles to shape the regulation process.  

From this, a new era in the practice of conciliation and arbitration emerged to comply 

with statutory obligations.  

In the Test Case, the AIRC exercised its discretion to make an initial interpretation of 

the legislation, and thereafter built a body of case law that largely predetermined award 

outcomes and thus constrained its discretion in the arbitration process.  Under the WR 

Act, the AIRC continued to settle industrial disputes that arose through negotiation of 

agreements and over matters in agreements, and also offered private dispute resolution 

at the request of the parties.  However, the role of the AIRC as regulator is no longer 

central in the industrial relations system.  The Howard government asserted it regulatory 

role by reclaiming and re-orienting much of the AIRC’s award making jurisdiction.   

The Test Case began the AIRC’s demise as a regulatory institution on the strength of 

the Howard government legislation that forced the AIRC to operate in a new era of 

industrial relations. 
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CONCLUSION

INTRODUCTION

This analysis of the AIRC’s role in the Test Case has cast the spotlight on a major 

decision of the AIRC.  Here the AIRC performed in an unprecedented setting and 

context, forced to regulate with a new approach while being regulated itself by a 

federal government setting out to replace the nation’s employment regulation system 

with a profoundly different system of its own design.  As Munro (2005 p. 8)

remarked, analysis of the AIRC in national level decisions, performed in a variety of 

settings and contexts, has rarely been given much attention by those who pontificate 

about the adversarial character of the tribunal’s functioning.  The adversarial character 

revealed here is not only of the tribunal’s functioning but of the disposition of the 

AIRC’s regulator, the Howard government, towards the AIRC and the system of 

arbitration and awards through which the AIRC regulated industrial relations 

nationally. Australian industrial relations scholarship (Pittard, 1998a, 1999; Barnes & 

Fieldes, 2000; Knox, 2006) has cast occasional spotlights on the Test Case as a 

landmark case, but without the empirical investigation and critical analysis that this 

study has conducted of the AIRC’s role. 

As I have explained in this study, the award simplification legislation was effectively 

‘regulating the regulator’.  This legislation forced the AIRC to impose the political 

will of a federal government upon itself, to begin along a path towards reregulating 

industrial relations for the government.  This Test Case required the AIRC to deliver a 
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decision like none it had ever delivered.  The Howard government through the 

legislation had already done much of the deciding – on what the AIRC could arbitrate, 

the outcome it could deliver, and why this case had to be conducted at all.  This Test 

Case decision was of great importance not just for the AIRC’s future.  The 

preordained outcome in the award simplification legislation relegated to history a 

considerable part of the AIRC’s almost century of regulation through industrial 

awards. Here the Howard government’s approach to industrial relations regulation 

made history and institutions matter, but for reasons very different from the past.  In 

examining this unprecedented case, I have created an analytical framework adapting 

the work of Mitchell and Rimmer (1990) and Hancher and Moran (1989) to develop 

new conceptual and practical insights into institutional regulation of industrial 

relations in Australia.  Here I summarise my findings from this study through its 

contributions to practical and conceptual knowledge in the industrial relations 

discipline.  I also consider directions for future scholarship.

CONTRIBUTION TO PRACTICAL KNOWLEDGE

Major findings from this study particularly concern the Test Case, the reregulation of 

industrial relations in Australia, and the AIRC.  At the centre of the Test Case was a 

meta-regulatory struggle between institutional regulators. A federal government 

initiated this contest to reregulate the employment relationship by reregulating its 

regulation.  Under the conciliation and arbitration power of the Constitution, the 

federal government could not regulate the employment relationship directly.  The Test 

Case was therefore an arena of contestation and conflict between the regulators, 

marked indelibly by complexity, paradox and irony as my analysis of the proceedings 
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reveals.   The absence of precedent produced procedural and legal ambiguity that both 

parties claimed to be within their authority. Here the intrinsic ‘disputed matter’ was 

the exercise of regulatory power by the regulators – the AIRC and a federal 

government – to regulate the industrial relations system through their regulatory 

instruments – awards and legislation respectively. The contest was not just over who 

would and could regulate.  More importantly it was about regulatory principles – by 

whom, for whom and to what end. 

The Howard government’s strategic approach to replacing the institution’s regulatory 

principles was comprehensive and judicious.  It created the concept of ‘allowable 

matters’ within the award simplification legislation to demarcate a vast amount of the 

AIRC’s regulatory power.  The benign label of ‘simplification’ concealed the true 

nature of this regulatory exercise.  In reality, the federal government was instructing 

the AIRC that it would allow the AIRC to regulate only those matters that it as 

primary regulator determined.  ‘Simplifying’ all awards according to this 

government’s legislation forced the AIRC to divest itself of part of the scope of its 

regulatory power through arbitration, and by consequence surrender this regulatory 

power to the federal government.  The nature of this commandeering reoriented the 

principles of the AIRC’s regulation into a new style more consistent with the Howard 

government’s preferred regulatory principles and political will. The distinctive 

concerns that the AIRC was established to engage – equity, fairness and the public 

interest – were rendered silent and largely invisible within the new regulatory system.

My study has uncovered not just how and why the Howard government regulated the 

regulation of industrial relations to suit its political will.  In so doing, my analysis also 
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demonstrates how, through award simplification, the Howard government did 

something that no federal government and no legislation had ever done.  Not even the 

Hawke and Keating governments whose legislation forced potential for enterprise 

bargaining into the employment relationship and beyond the AIRC’s regulation had 

legislated to dismantle the AIRC itself.  Perhaps the most defining feature of this 

legislation was to force initial, major change to the regulatory principles of industrial 

relations through the allowable matters doctrine.  With its political genesis in a 

contempt for arbitration, it was not surprising that award simplification would enable 

the Howard government’s regulatory agenda while disabling the scope of the AIRC’s 

regulatory capacity. 

This study also highlights the Howard government’s incremental approach to 

‘reforming’ the industrial relations system.  I have shown in this study of the Test 

Case how the Howard government began introducing its new regulatory system 

through a progressive strategy that started with the partial dismantling of its major 

institutional obstacle – the AIRC.  In 1996, the Howard government did not have 

control of the Senate and could only introduce some of its reforms in the WR Act with 

political compromise.  Nine years later in 2005, however, when this situation 

changed, the Howard government immediately enacted the Workchoices legislation, 

imposing much deeper constraints upon the AIRC than in the WR Act, and setting its 

neo-liberal regulatory principles more extensively in place. The institutions and 

principles for regulating employment relations in Australia in 2006 differ dramatically 

from those of a decade earlier.  The intervening period therefore provides a valuable 

time gap for assessment of the Test Case and its importance in leading to the present 

regulatory system.  Not only have subsequent developments enhanced our insights 
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into the Howard government’s legislation in 1996, the interim has also enabled those 

who I interviewed to reflect historically and with greater insight on what at the time 

may have been beyond a dispassionate appraisal. 

My study’s findings contribute to practical knowledge of the AIRC.  I have shown 

how the AIRC understood its role and its responsibilities as the institutional regulator 

and conducted the Test Case accordingly.  Even though the Howard government and 

its legislation tried to force the AIRC to accommodate the changes it demanded, the 

AIRC conducted the Test Case according to its constitutional mandate.  I have 

demonstrated that the AIRC’s primary concern was to follow the arbitral process as it 

was required to do.   The very different approach of the Howard government whose 

utmost priority was to achieve its political will highlighted the AIRC’s priority to 

uphold its own legal integrity and the rule of law. 

The Full Bench’s conduct of the Test Case and its Decision reveal how it understood 

its own regulatory power and obligations within the award system, particularly the 

extent to which it could exercise this power in the face of pressure from its own 

regulator, the Howard government.  By proceeding with conciliation and arbitration

even though the legislation had already largely prescribed the outcome of the case, the 

AIRC maintained independence from its regulator’s articulated preferences to the 

extent that it could.  The case also exemplified how the Full Bench’s role in settling

industrial disputes depended heavily on its interactions with the parties, particularly in 

this case in reminding them of its role and responsibilities as the institutional 

regulator.  
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This study therefore presents the AIRC at a profound juncture in its operations when 

implementing the award simplification legislation forced two capacities upon it 

simultaneously – being reregulated and reregulating.  This new role called into 

question the AIRC’s independence. Munro (2005 p.6) noted that the system of 

conciliation and arbitration evolved for almost a century according to an ethos of 

articulated values, principles and judicial independence.  This study shines a light on 

the AIRC’s response to its own regulator’s move to reorient these values and 

principles and hence potentially compromise the AIRC’s judicial independence. The 

Constitution guaranteed the AIRC the freedom to interpret faithfully and impartially 

the legislation under which it operated because its role was as an arbiter of industrial 

disputes. This role relied heavily on the AIRC’s independence as a quasi-judicial 

body to maintain industrial harmony in the public interest and to preserve its fidelity 

to the law as its conduct of the Test Case attests.  The Test Case reaffirmed the 

independence of the AIRC to arbitrate, even in circumstances where its own long-

term interests were implicitly tied to its arbitration of the dispute.

CONTRIBUTION TO CONCEPTUAL KNOWLEDGE

As the Test Case was an unprecedented exercise in ‘reregulating industrial relations 

regulation’, to conduct this study I constructed an analytical framework that would 

enable understanding of this meta-regulatory contest and the processes it induced.   

This model sought to explain how the AIRC as regulator of the employment 

relationship was itself regulated by the federal government.  Inevitably these 

analytical requirements drew attention to both the sources and exercise of regulatory 

power.  For this reason, I applied Hancher and Moran’s (1989) concept together with 
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Mitchell and Rimmer’s (1990) typology to answer the research questions – why and 

how the Howard government introduced the award simplification legislation, and 

more specifically, how the AIRC responded in the Test Case. 

The notion of regulatory space provides a mechanism for understanding the 

regulatory process, not simply the outcomes.  It allows us to consider the nature of the 

relationships between the parties operating within the arbitral system.  In a regulatory 

scheme that legally codified both the roles of the parties and the rules of engagement, 

the parties had traditionally founded their strategies and actions on 100 years of 

custom and practice.  However, a federal government’s legislation to change the 

boundaries of the legal terrain on which the custom and practice had been built, 

forced the parties to enter a contest to retain or expand their existing power – their 

regulatory space.  An examination of the Test Case could be undertaken solely as an 

empirical account of conciliation and arbitration in action.  However, by providing 

analytical tools to examine the dynamics of this case, my theoretical framework 

conceptualises the regulatory process at a time when a federal government legislated 

to reconfigure the rules upon which the system had operated.   

Hancher and Moran’s (1989) concept allows us to identify and analyse this systemic 

change –  how the actors responded when legislation forced them to act under 

different rules.  ‘Regulatory space’ is a theory that seeks to explain distribution and 

redistribution of regulatory power.  Thus the key matters requiring explanation in this 

study – inclusion and exclusion, the relative power of the actors, and the scope of the 

regulatory issues – are illuminated through an exploration of how organisations and 

actors enter regulatory space and defend their position within it.  This conceptual 
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analysis of conciliation and arbitration extends beyond traditional empirical accounts 

of law and politics to focus on the brokerage of regulatory power.  

The regulatory space concept has therefore been useful for analysing conciliation and 

arbitration beyond an empirical account of institutional regulation.  It overcomes the 

limitations of a descriptive, historical approach by providing a tool to analyse the 

events and actors operating within the regulatory process.  It is particularly useful at a 

time when the Howard government has established other regulatory institutions to 

redistribute, as it deems appropriate, much of the AIRC’s regulatory space resumed 

through the legislation.  The AFPC and OEA now carry out functions that the AIRC 

previously performed.  Peetz (2006 p. 195) noted that these institutions are all 

government agencies that act under direction from the federal government minister, or 

could easily be made to act under instruction from the minister or the Cabinet.  They 

are not independent arbiters.  Importantly these institutions are, like the reregulated 

AIRC, legally constrained in how far they can exercise their regulatory capacity 

independently of federal government’s political will.  

The Howard government’s WorkChoices laws in 2006 have reached much further 

than award simplification to inextricably orient the regulation of employment 

relations towards the Howard government’s neo-liberal philosophy.  As I have argued 

here, the Test Case played a vital role in enabling this transition.   It provided the 

essential initial step in subsequent moves in which the Howard government again 

asserted its regulatory power over the AIRC.  Conceptually, the award simplification 

legislation served as a mechanism for the federal government as primary regulator to 
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enter the AIRC’s regulatory space, reorder the regulatory principles and reclaim the 

regulatory power of the ‘independent’ regulator of the secondary level. 

This study breathes new life into an old topic. The AIRC has been the cornerstone of 

Australian industrial relations since its inception as a Court in 1904. Yet whatever the 

precise form of this institutional regulator, as a Court, or since 1988 as a Commission, 

the larger than life characters in its cases and the political fallout that its decisions 

attract have continued to obfuscate the nature of its work.  Like the labour–capital 

contests that precipitated the conciliation and arbitration constitutional powers, 

decisions of the AIRC inevitably produced winners and losers.  This examination of 

Full Bench proceedings therefore stands as an historical record and analysis of a test 

case that the AIRC conducted under new legislation that challenged its practices, 

principles and purpose.  It brings to light both the practical dimensions of institutional 

regulation and the complex conceptual nature of regulation theories as they apply in 

the industrial relations system in Australia.  

FUTURE DIRECTIONS FOR SCHOLARSHIP

The importance of this study for future directions of industrial relations scholarship 

are found in events of the past.  Interventions by two federal governments – those of 

Hawke and Keating – in the late 1980s and early 1990s challenged the AIRC’s 

historically embedded approach to arbitration, its regulatory principles and purposes, 

and its regulatory power.  But these governments did not legislate to force the AIRC 

to change its regulatory principles and its role.  The Howard government, however, 

has done precisely that.  Its major assertion of regulatory dominance in the Test Case 



386

marked the turning point for a new era in regulation of industrial relations in 

Australia. This government has continued to reduce and re-orient the AIRC’s 

regulatory power, to alter fundamentally its regulatory principles, and thus to 

transform its very nature as employment regulator.  WorkChoices, for which the Test 

Case and award simplification were a critical forerunner, has rendered the AIRC and 

awards as virtually static instruments of the legislation rather than as active central 

characters in the industrial relations arena.  I have argued that the Test Case served as 

a useful precedent to establish the legitimacy of the Howard government’s 

intervention in the regulation of the employment relationship through its regulation of 

the AIRC.  The Test Case and award simplification enabled the unprecedented 

changes that WorkChoices has imposed by beginning to embed the neo-liberal 

regulatory principles that the Howard government favoured.

Future directions for scholarship can build on and reach beyond this study’s analytical 

framework for examining regulation.  The dramatic changes in the Australian system 

of industrial relations call for different analytical tools.  This study has drawn on 

versatile conceptual models that other studies could further adapt and apply.  The 

developments during the ‘transitional’ period from one dominant regulatory paradigm 

to another warrant careful analysis to better understand the style and scope of the 

present system.  An inherent value of this study, then, is its identification of the vital 

first steps in the passage between regulatory systems sustained by two very different 

sets of principles, understandings and priorities.
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CONCLUSION

The Test Case was anything but simple.  In this study I have demonstrated how the 

conduct of the Test Case assumed Dostoyevskian proportions.  This was so not only 

in the profundity of the outcome of the case for regulation of industrial relations in 

Australia, but also in its twists and turns through politics and law, the struggle for 

power and for independence, and ultimately, I argue, the dominance of integrity that 

was manifest in the AIRC’s conduct of the case. In the Dostoyevskian tradition, 

Dabscheck’s (2001) portrayal of the ‘slow and agonising death’ of the AIRC casts a 

long shadow over the industrial landscape and the century of achievements that it 

celebrated in 2004 (Isaac & S. Macintyre, 2004).  It highlights how the AIRC as the 

independent regulator of the employment relationship was ultimately at the behest of 

its own regulator, the federal government.  

The arrival of the newly elected Howard government in 1996 to the legislative helm 

of the nation, with an imperative for ideological transformation, soon saw the AIRC 

reducing rather than making awards. Yet it was not the AIRC that designed or 

instigated this process.  While it was the mandate of the AIRC to implement the 

legislation and accept a new role, the AIRC remained true to the same law that set out 

to withdraw the scope of its regulatory capacity.  For the Howard government, 

holding arbitration in contempt meant putting arbitration – and therefore the AIRC’s 

regulatory power – under constraint.  For the AIRC, the Test Case meant upholding 

the law that established this regulatory institution and its practices.  In the tradition 

and history of industrial relations in Australia, institutions still matter, even when a 

federal government tries to hold them in constraint.
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APPENDIX 1

RELEVANT SECTIONS OF THE

WORKPLACE RELATIONS ACT 1996

AND THE

WORKPLACE RELATIONS AND OTHER LEGISLATION AMENDMENT ACT 1996

SECTIONS 44, 88, 89, 90, 106, 107, 108, 109, 110, 113, 120, AND 143 OF THE 

WORKPLACE RELATIONS ACT 1996

S 44  Particular rights of intervention of Minister

(1) The Minister may, on behalf of the Commonwealth, by giving written 

notice to the Industrial Registrar, intervene in the public interest in a 

matter before a Full Bench.

(2) The Minister may, on behalf of the Commonwealth, by giving written 

notice to the Industrial Registrar, intervene in the public interest in a 

matter before the Commission so far as the matter involves public sector 

employment.

S88A  Objects of Part

The objects of this Part are to ensure that:
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(a) wages and conditions of employment are protected by a system 

of enforceable awards established and maintained by the 

Commission; and

(b) awards act as a safety net of fair minimum wages and 

conditions of employment; and

(c) awards are simplified and suited to the efficient performance of 

work according to the needs of particular workplaces or 

enterprises; and

(d) the Commission’s functions and powers in relation to making 

and varying awards are performed and exercised in a way that:

(i)  encourages the making of agreements between 

employers and employees at the workplace or enterprise 

level; and 

(ii) uses a case-by-case approach to protect the competitive 

position of young people in the labour market, to 

promote youth employment, youth skills and community 

standards and to assist in reducing youth unemployment.
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88B  Performance of Commission’s functions under this Part

(1) The Commission must perform its functions under this Part in a way that 

furthers the objects of the Act and, in particular, the objects of this Part.

(1A) To the extent that the Commission is performing its functions under this 

Part in relation to matters arising under the Registration and 

Accountability of Organisations Schedule, the Commission must 

perform those functions in a way that furthers the objects of that 

Schedule.

(2) In performing its functions under this Part, the Commission must ensure 

that a safety net of fair minimum wages and conditions of employment is 

established and maintained, having regard to the following:

(a) the need to provide fair minimum standards for employees in 

the context of living standards generally prevailing in the 

Australian community;

(b) economic factors, including levels of productivity and inflation, 

and the desirability of attaining a high level of employment;

(c) when adjusting the safety net, the needs of the low paid.

(3) In performing its functions under this Part, the Commission must have 

regard to the following:

(a) the need for any alterations to wage relativities between awards 

to be based on skill, responsibility and the conditions under 

which work is performed;

(b) the need to support training arrangements through appropriate 

trainee wage provisions;

(ba) the need, using a case-by-case approach, to protect the 

competitive position of young people in the labour market, to 

promote youth employment, youth skills and community 

standards and to assist in reducing youth unemployment, 

through appropriate wage provisions, including, where 

appropriate, junior wage provisions;

(c) the need to provide a supported wage system for people with 

disabilities;

(d) the need to apply the principle of equal pay for work of equal 

value without discrimination based on sex;
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(e) the need to prevent and eliminate discrimination because of, or 

for reasons including, race, colour, sex, sexual preference, age, 

physical or mental disability, marital status, family 

responsibilities, pregnancy, religion, political opinion, national 

extraction or social origin.

(4) For the purposes of paragraph (3)(e), junior wage provisions are not to be 

treated as constituting discrimination by reason of age.

(5) For the purposes of paragraph (3)(e), trainee wage arrangements are not 

to be treated as constituting discrimination by reason of age if:

(a) they apply (whether directly or otherwise) the wage criteria set 

out in the award providing for the national training wage or 

wage criteria of that kind; or

(b) they contain different rates of pay for adult and non-adult 

employees participating in an apprenticeship, cadetship, or 

other similar work-based training arrangement.
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S89  General functions of Commission

The functions of the Commission are:

(a) to prevent and settle industrial disputes:

(i) so far as possible, by conciliation; and

(ii)  as a last resort and within the limits specified in this Act, 

by   arbitration; and

(b) such other functions as are conferred on the Commission by 

this Act, the Registration and Accountability of Organisations 

Schedule or any other Act.

S89A(1) Industrial dispute normally limited to allowable matters

For the following purposes, an industrial dispute is taken to include only matters 

covered by subsections (2) and (3):

(a) dealing with an industrial dispute by arbitration;

(b) preventing or settling an industrial dispute by making an award 

or order;

(c) maintaining the settlement of an industrial dispute by varying 

an award or order.

S 89A(2) Allowable Award Matters
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For the purpose of subsection (1) the matters are as follows:

(a) classifications of employees and skill-based career paths;

(b) ordinary time hours of work and the times within which they 

are performed, rest breaks, notice periods and variations to 

working hours;

(c) rates of pay generally (such as hourly rates and annual salaries), 

rates of pay for juniors, trainees or apprentices, and rates of pay 

for employees under the supported wage system;

(d) incentive-based payments (other than tallies in the meat 

industry), piece rates and bonuses;

(e) annual leave and leave loadings;

(f) long service leave;

(g) personal/carer’s leave, including sick leave, family leave, 

bereavement leave, compassionate leave, cultural leave and 

other like forms of leave;

(h) parental leave, including maternity and adoption leave;

(i) public holidays;

(j) allowances;

(k) loadings for working overtime or for casual or shift work;

(l) penalty rates;

(m) redundancy pay;

(n) notice of termination;

(o) stand-down provisions;

(r) dispute settling procedures; 

(s) jury service;

( r) type of employment, such as full-time employment, casual 

employment, regular part-time employment and shift work;

(s) superannuation;
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(t) pay and conditions for outworkers, but only to the extent 

necessary to ensure that their overall pay and conditions of 

employment are fair and reasonable in comparison with the pay 

and conditions of employment specified in a relevant award or 

awards for employees who perform the same kind of work at an 

employer’s business or commercial premises.

S89A(3) The Commission’s power to make an award dealing with 

matters covered by subsection (2) is limited to making a minimum 

rates award.

S89A(4) Limitations on Commission’s powers

(a) The Commission’s power to make or vary an award in relation 

to matters covered by paragraph (2)( r) does not include:

 (b) the power to limit the number or proportion of employees that 

an employer may employ in a particular type of employment;  

or

(c) the power to set maximum or minimum hours of work for 

regular part-time employees.

89A(5) Paragraph (4)(b) does not prevent the Commission from 

including in an award:

(a) provisions setting a minimum number of consecutive hours that 

an employer may require a regular part-time employee to work;  

or

(b) provisions facilitating a regular pattern in the hours worked by 

regular part-time employees.
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(c) The Commission may include in an award provisions that are 

incidental to the matters in subsection (2) and necessary for the 

effective operation of the award.

89A(6) Incidental award provisions

The Commission may include in an award provisions that are incidental to the matters 

in subsection (2) and necessary for the effective operation of the award.

89A(7) Exceptional matters may be included in industrial 

dispute.

Subsection (1) does not exclude a matter (the exceptional matter) from an industrial 

dispute if the Commission is satisfied of all of the following:

(a) A party to the dispute has made a genuine attempt to reach 

agreement on the exceptional matter.

(b) There is no reasonable prospect of agreement being reached on 

the exceptional matter by conciliation, or further conciliation, 

by the Commission;

(c) It is appropriate to settle the exceptional matter by arbitration;

(d) The issues involved in the exceptional matter are exceptional 

issues;

(e) A harsh or unjust outcome would apply if the industrial dispute 

were not to include the exceptional matter.
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89A(8) Anti-discrimination clause

Nothing in this section prevents the Commission from including a model anti-

discrimination clause in an award.

89A(9) Interpretation

In this section, outworker means an employee who, for the purposes of the business of 

the employer, performs work at private residential premises or at other premises that are

not business or commercial premises of the employer.

S90  Commission to take into account the public interest

(1) In the performance of its functions, the Commission shall take into 

account the public interest, and for that purpose shall have regard to:

(a) the objects of this Act and, in particular, the objects of this Part; 

and

(b) the state of the national economy and the likely effects on the 

national economy of any award or order that the Commission is 

considering, or is proposing to make, with special reference to 

likely effects on the level of employment and on inflation.

(2) To the extent that the Commission is performing its functions in relation 

to matters arising under the Registration and Accountability of 

Organisations Schedule, the Commission must take into account the 

public interest, and for that purpose must have regard to:

(a) the objects of that Schedule; and

(b) the state of the national economy and the likely effects on the 

national economy of any order that the Commission is 
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considering, or is proposing to make, with special reference to 

likely effects on the level of employment and on inflation.

S106  Allowable award matters to be dealt with by Full Bench

(1) After the commencement of this section, a Full Bench of the 

Commission may establish principles about the making or varying of 

awards in relation to each of the allowable award matters.

(2) After such principles (if any) have been established, the power of the 

Commission to make or vary an award is exercisable only by a Full 

Bench unless the contents of the award:

(a) give effect to determinations of a Full Bench made after the 

commencement of this section; or

(b) are consistent with principles established by a Full Bench after 

the commencement of this section.

(3) The President or a Full Bench may, in relation to the exercise of powers 

under this section, direct a member of the Commission to provide a 

report in relation to a specified matter.

(4) After making such investigation (if any) as is necessary, the member 

must provide a report to the President or Full Bench, as the case may be.

S107  Reference of disputes to Full Bench

(1) A reference in this section to a part of an industrial dispute includes a 

reference to:

(a) an industrial dispute so far as it relates to a matter in dispute; or

(b) a question arising in relation to an industrial dispute.

(2) Where a proceeding in relation to an industrial dispute or an alleged 

industrial dispute is before a member of the Commission, a party to the 

proceeding or the Minister may apply to the member:

(a) in the case of a proceeding in relation to an alleged industrial 

dispute—to have the proceeding dealt with by a Full Bench 
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because the subject-matter of the proceeding is of such 

importance that, in the public interest, the proceeding should be 

dealt with by a Full Bench; or

(b) in the case of a proceeding by way of conciliation or arbitration—

to have the industrial dispute or a part of the industrial dispute 

dealt with by a Full Bench because the industrial dispute or the 

part of the industrial dispute is of such importance that, in the 

public interest, it should be dealt with by a Full Bench.

(3) An application under paragraph (2)(a) may be accompanied by an 

application under paragraph (2)(b), to be dealt with if the application 

under paragraph (2)(a) is granted and there is a finding that there is an 

industrial dispute.

(4) If an application is made under subsection (2) to a member of the 

Commission other than the President, the member shall refer the 

application to the President to be dealt with.

(5) The President shall confer with the member about whether the 

application should be granted.

(6) If the President is of the opinion:

(a) in the case of an application under paragraph (2)(a)—that the 

subject-matter of the proceeding is of such importance that, in 

the public interest, the proceeding should be dealt with by a 

Full Bench; or

(b) in the case of an application under paragraph (2)(b)—that the 

industrial dispute or the part of the industrial dispute is of such

importance that, in the public interest, it should be dealt with by 

a Full Bench; the President shall grant the application.

(7) Where the President grants an application under paragraph (2)(a):

(a) the Full Bench shall, if it considers that there is an industrial 

dispute, record findings under section 101; and

(b) if the application was accompanied by an application under 

paragraph (2)(b) that was granted—the Full Bench shall, 

subject to subsection (9), hear and determine the industrial 

dispute or the part of the industrial dispute.
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(8) Where the President grants an application under paragraph (2)(b), the 

Full Bench shall, subject to subsection (9), hear and determine the 

industrial dispute or the part of the industrial dispute and, in the hearing, 

may have regard to any evidence given, and any arguments adduced, in 

arbitration proceedings in relation to the industrial dispute, or the part of 

the industrial dispute, before the Full Bench commenced the hearing.

(9) Where the President grants an application under paragraph (2)(b) in 

relation to an industrial dispute:

(a) the Full Bench may refer a part of the industrial dispute to a 

member of the Commission to hear and determine; and

(b) the Full Bench shall hear and determine the rest of the industrial

dispute.

(10) The President or a Full Bench may, in relation to the exercise of powers 

under this section, direct a member of the Commission to provide a 

report in relation to a specified matter.

(11) The member shall, after making such investigation (if any) as is 

necessary, provide a report to the President or Full Bench, as the case 

may be.

(12) The President may before a Full Bench has been established for the 

purpose of hearing and determining, under this section, an industrial 

dispute or part of an industrial dispute, authorise a member of the 

Commission to take evidence for the purposes of the hearing and 

determination, and:

(a) the member has the powers of a person authorised to take 

evidence under subsection 111(3); and

(b) the Full Bench shall have regard to the evidence.

S108  President may deal with certain proceedings

(1) A reference in this section to a part of an industrial dispute includes a 

reference to:

(a) an industrial dispute so far as it relates to a matter in dispute; or
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(b) a question arising in relation to an industrial dispute.

(2) The President may, whether or not another member of the Commission 

has begun to deal with a particular proceeding in relation to an alleged 

industrial dispute or an industrial dispute, decide to deal with the 

proceeding.

(3) If the President decides to deal with the proceeding, then, unless the 

President considers that the proceeding does not relate to an industrial 

dispute:

(a) the President shall make such findings (if any) in relation to the 

proceeding as are required to be made by section 101 and have 

not already been made by another member of the Commission; 

and

(b) the President shall:

(i) if the President is of the opinion that it would assist the 

settlement of the industrial dispute or a part of the 

industrial dispute—endeavour to settle the industrial 

dispute or the part of the industrial dispute by 

conciliation; and

(ii) if the President is not of that opinion, or has not been able 

to settle the industrial dispute or a part of the industrial 

dispute by conciliation:

(a) hear and determine the industrial dispute or the 

part of the industrial dispute; or

(b) refer the industrial dispute or the part of the 

industrial dispute to a Full Bench.

(4) If the President refers the industrial dispute or the part of the industrial 

dispute to a Full Bench, the Full Bench shall hear and determine the 

industrial dispute or the part of the industrial dispute.

(5) In the hearing of an industrial dispute or a part of an industrial dispute by 

the President under subsection (3) or by a Full Bench under 

subsection (4), the President or Full Bench may have regard to any 

evidence given, and any arguments adduced, in arbitration proceedings 

in relation to the industrial dispute, or the part of the industrial dispute, 

before the President or Full Bench commenced to deal with the 

proceeding concerned.
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(6) Where the President has under subsection (3) referred an industrial 

dispute to a Full Bench:

(a) the Full Bench may refer a part of the industrial dispute to a 

member of the Commission to hear and determine; and

(b) the Full Bench shall hear and determine the rest of the 

industrial dispute.

(7) If, before an industrial dispute is dealt with by the President under this 

section or while an industrial dispute is being dealt with by the President 

under this section, the parties to the industrial dispute, or any of them, 

reach agreement on terms for the settlement of all or any of the matters in 

dispute, the President may refer the agreement to a Full Bench.

(8) The Full Bench shall deal with any request in relation to the agreement 

under Division 4 of Part VIB.

(9) The President or a Full Bench may, in relation to the exercise of powers 

under this section, direct a member of the Commission to provide a 

report in relation to a specified matter.

(10) The member shall, after making such investigation (if any) as is 

necessary, provide a report to the President or Full Bench, as the case 

may be.

S109  Review on application by Minister

(1) The Minister may apply to the President for a review by a Full Bench of 

an award or order, or a decision relating to the making of an award or 

order, made by a member of the Commission (whether under this Act or 

otherwise) if it appears to the Minister that the award, order or decision 

is contrary to the public interest.

(2) Where an application is made to the President under subsection (1), the 

President shall establish a Full Bench to hear and determine the 

application.

(3) The Full Bench shall, if in its opinion the matter is of such importance 

that, in the public interest, the award, order or decision should be 

reviewed, make such review of the award, order or decision as appears to 

it to be desirable having regard to the matters referred to in the 

application.
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(4) Subject to subsection (4A) of this section, subsections 45(4) to 

(8)(inclusive) apply in relation to a review under this section in the same 

manner as they apply in relation to an appeal under section 45.

(4A) Subsections 45A(4) to (8) (inclusive) apply in relation to a review under 

this section in relation to a matter arising under the Registration and 

Accountability of Organisations Schedule in the same manner as they 

apply in relation to an appeal under section 45A.

(5) In a review under this section:

(a) the parties to the proceeding in which the award, order or 

decision was made are parties to the proceeding on the review 

and are entitled to notice of the hearing; and

(b) the Minister is a party to the proceeding.

(6) Each provision of this Act relating to the hearing and determination of an 

industrial dispute extends to a review under this section.

(7) Nothing in this section affects any right of appeal or any power of a Full 

Bench under section 45, and an appeal under that section and a review 

under this section may, if the Full Bench considers appropriate, be dealt 

with together.

(8) Nothing in this section affects any right of appeal or any power of a Full 

Bench under section 45A, and an appeal under that section and a review 

under this section may, if the Full Bench considers appropriate, be dealt 

with together.

S110  Procedure of Commission

(1) Where the Commission is dealing with an industrial dispute, it shall, in 

such manner as it considers appropriate, carefully and quickly inquire 

into and investigate the industrial dispute and all matters affecting the 

merits, and right settlement, of the industrial dispute.

(2) In the hearing and determination of an industrial dispute or in any other 

proceedings before the Commission:

(a) the procedure of the Commission is, subject to this Act and the 

Rules of the Commission, within the discretion of the 

Commission;
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(b) the Commission is not bound to act in a formal manner and is 

not bound by any rules of evidence, but may inform itself on 

any matter in such manner as it considers just; and

(c) the Commission shall act according to equity, good conscience 

and the substantial merits of the case, without regard to 

technicalities and legal forms.

(2A) If the hearing or determination concerns an industrial dispute or other 

proceeding arising under the Registration and Accountability of 

Organisations Schedule, the procedure of the Commission in the hearing 

or determination is, subject to this Act, the Registration and 

Accountability of Organisations Schedule and the Rules of the 

Commission, within the discretion of the Commission.

(3) The Commission may determine the periods that are reasonably 

necessary for the fair and adequate presentation of the respective cases of 

the parties to an industrial dispute or other proceeding and require that 

the cases be presented within the respective periods.

(4) The Commission may require evidence or argument to be presented in 

writing, and may decide the matters on which it will hear oral evidence 

or argument.

S113  Power to set aside or vary awards

(1) The Commission may set aside an award or any of the terms of an award.

(2) The Commission may, and shall if it considers it desirable for the 

purpose of removing ambiguity or uncertainty, vary an award.

(2A) If:

(a) an award or certified agreement has been referred to the 

Commission under section 46PW of the Human Rights and 

Equal Opportunity Commission Act 1986; and

(b) the Commission considers that the award or agreement is a 

discriminatory award or agreement;

the Commission must take the necessary action to remove the 

discrimination, by setting aside, setting aside the terms of, or 

varying, the award or agreement.
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(2C) Before taking action under subsection (2A) in relation to a certified 

agreement, the Commission must give the persons bound by the 

agreement and the employees whose employment is subject to the 

agreement an opportunity to amend the agreement so as to remove the 

discrimination.

(3) The Commission may, on application by an organisation or person bound 

by an award, vary a term of the award referring by name to an 

organisation or person bound by the award:

(a) to reflect a change in the name of the organisation or person; or

(b) where:

(i) the registration of the organisation has been cancelled; or

(ii) the organisation or person has ceased to exist; to omit the 

reference to its name.

(3A) The Commission may, on application by an organisation or person bound 

by an award, vary the award by:

(a) including a junior rate of pay in the award; or

(b) varying a junior rate of pay in the award; or

(c) removing a junior rate of pay from the award.

(3B) In any application of the kind referred to in subsection (3) or (3A), the 

onus of demonstrating that the award should be varied as set out in the 

application rests with the applicant.

(4) This Act applies in relation to applications, and proceedings in relation to 

applications, for the setting aside or variation of awards in the same 

manner, as far as possible, as it applies in relation to industrial disputes 

and proceedings in relation to industrial disputes, and for that purpose 

such an application shall be treated as if it were the notification of an 

industrial dispute.

(5) In this section:

discriminatory award or agreement means an award or certified 

agreement that:
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(a) has been referred to the Commission under section 46PW of the 

Human Rights and Equal Opportunity Commission Act 1986; 

and

(b) requires a person to do any act that would be unlawful under 

Part II of the Sex Discrimination Act 1984, except for the fact 

that the act would be done in direct compliance with the award 

or agreement.

For the purposes of this definition, the fact that an act is done in direct compliance with 

the award or agreement does not of itself mean that the act is reasonable.

S113A  Commission to include enterprise flexibility provisions in 

awards

(1) So far as the Commission considers appropriate, an award must establish 

a process for agreements to be negotiated, at the enterprise or workplace 

level, about how the award (as it applies to the enterprise or workplace 

concerned) should be varied so as to make the enterprise or workplace 

operate more efficiently according to its particular needs.

(2) This section is not limited by subsection 89A(6).

S120  Relief not limited to claim

Subject to section 89A, in making an award or order, the Commission is not restricted to 

the specific relief claimed by the parties to the industrial dispute concerned, or to the 

demands made by the parties in the course of the industrial dispute, but may include in 

the award or order anything which the Commission considers necessary or expedient for 

the purpose of preventing or settling the industrial dispute or preventing further 

industrial disputes.
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120A  Orders of Commission on exceptional matters

(1) Each exceptional matters order must relate only to a single matter.

Note 1: An exceptional matters order is an order made by the Commission on 

a matter that is allowed to be included in an industrial dispute 

because of subsection 89A(7).

Note 2: Exceptional matters orders are published under section 143, in the 

same way as other orders of the Commission.

(2) The Commission must not make an exceptional matters order unless the 

Commission is satisfied that making the order is in the public interest, 

and consistent with the objects of this Act.

(3) The Commission must not make an exceptional matters order that would 

apply to more than a single business unless the Commission is satisfied 

that such an order is an appropriate manner of settling the matter in 

dispute.

(4) An exceptional matters order must be made by a Full Bench, unless the 

order relates to a single business (within the meaning of Part VIB).

(5) An exceptional matters order ceases to be in force 2 years after it is 

made, and cannot be extended.

S143  Making and publication of awards etc

(1) Where the Commission makes a decision or determination that, in the 

Commission’s opinion, is an award or an order affecting an award, the 

Commission shall promptly:

(a) reduce the decision or determination to writing that:

(i) expresses it to be an award;

(ii) is signed by at least one member of the Commission; and

(iii) shows the day on which it is signed; and
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(b) give to a Registrar:

(i) a copy of the decision or determination; and

(ii) a list specifying each party who appeared at the hearing of 

the proceeding concerned.

(1A) For the purposes of subsection (1), none of the following is an award or 

an order affecting an award:

(a) a decision to certify an agreement under Part VIB;

(b) an award under section 170MX.

(1B) The Commission must, if it considers it appropriate, ensure that a 

decision or determination covered by subsection (1):

(a) does not include matters of detail or process that are more 

appropriately dealt with by agreement at the workplace or 

enterprise level; and

(b) does not prescribe work practices or procedures that restrict or 

hinder the efficient performance of work; and

(c) does not contain provisions that have the effect of restricting or 

hindering productivity, having regard to fairness to employees.

(1C) The Commission must ensure that a decision or determination covered 

by subsection (1):

(a) where appropriate, contains facilitative provisions that allow 

agreement at the workplace or enterprise level, between 

employers and employees (including individual employees), on 

how the award provisions are to apply; and

(b) where appropriate, contains provisions enabling the 

employment of regular part-time employees; and

(c) is expressed in plain English and is easy to understand in 

structure and content; and

(d) does not contain provisions that are obsolete or that need 

updating; and
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(e) where appropriate, provides support to training arrangements 

through appropriate trainee wages and a supported wage system 

for people with disabilities; and

(ea) if it applies to work that is or may be performed by young 

people—protects the competitive position of young people in 

the labour market, promotes youth employment, youth skills 

and community standards and assists in reducing youth 

unemployment by including, if, on a case-by-case basis, the 

Commission determines it appropriate, junior rates of pay; and

(f) does not contain provisions that discriminate against an 

employee because of, or for reasons including, race, colour, 

sex, sexual preference, age, physical or mental disability, 

marital status, family responsibilities, pregnancy, religion, 

political opinion, national extraction or social origin.

(1D) A decision or determination covered by subsection (1) does not 

discriminate against an employee for the purposes of paragraph (1C)(f) 

merely because:

(a) it provides for a junior rate of pay; or

(aa) it provides:

(i) for a rate of pay worked out by applying (whether 

directly or otherwise) the wage criteria set out in the 

award providing for the national training wage or 

wage criteria of that kind; or

(ii) for different rates of pay for adult and non-adult 

employees participating in an apprenticeship, 

cadetship or other similar work-based training 

arrangement; or

(b) it discriminates, in respect of particular employment, on the 

basis of the inherent requirements of that employment; or

(c) it discriminates, in respect of employment as a member of the 

staff of an institution that is conducted in accordance with the 

teachings or beliefs of a particular religion or creed:
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(i) on the basis of those teachings or beliefs; and

(ii) in good faith.

(2) Where the Commission makes a decision or determination:

(a) that, in the Commission’s opinion, is not an award; but

(b) in relation to which one or more of these subparagraphs applies:

(i) the decision or determination is a decision or 

determination from which an appeal may be made to a 

Full Bench;

(ii) the decision or determination is, in the Commission’s 

opinion, otherwise so significant that it should be made 

available in writing;

(iii) in the case of a decision—it is a decision to certify an 

agreement under Part VIB;

(iv) the decision or determination is, in the Commission’s 

opinion, an order affecting a certified agreement; 

the Commission shall promptly:

(c) reduce the decision or determination to writing that:

(i) is signed by at least one member of the Commission; and

(ii) shows the day on which it is signed; and

(d) give to a Registrar:

(i) a copy of the decision or determination; and

(ii) in the case of a decision to certify an agreement under 

Part VIB—a copy of the agreement; and

(iii)  list specifying each party who appeared at the hearing of 

the proceeding concerned.
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(2A) The Commission must ensure that a decision or determination covered 

by subsection (2) is expressed in plain English and is easy to understand 

in structure and content.

(3) A Registrar who receives a copy of a decision or determination under 

subsection (1) or (2) shall promptly:

(a) provide a copy of:

(i) the decision or determination; and

(ia) in the case of a decision to certify an agreement 

under Part VIB—a copy of the agreement; and

(ii) any written reasons received by the Registrar for 

the decision or determination;

to each party shown on the list given to the Registrar under 

paragraph (1)(b) or (2)(d); and

(b) ensure that copies of each of the following are available for 

inspection at each registry:

(i) in the case of a decision or determination relating to an 

AWA—the decision or determination, edited so as not to 

disclose the identity of either party to the AWA; and

(ia) in the case of any other decision or determination—the 

decision or determination; and

(ii) in the case of a decision to certify an agreement under 

Part VIB—a copy of the agreement; and

(iii) any written reasons received by the Registrar for the 

decision or determination.

(4) The Industrial Registrar must ensure that the following are published as 

soon as practicable:

(a) a decision or determination covered by subsection (1) or (2), 

except:

(i) a decision to certify an ordinary Part VIB 

agreement; or
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(ii) a decision or determination that is, in the 

Commission’s opinion, an order affecting such an 

agreement;

(b) any written reasons for a decision or determination covered by 

paragraph (a) that are received by the Registrar;

(c) a multiple-business agreement, a copy of which is given to a 

Registrar under subparagraph (2)(d)(ia).

 (4A) In subsection (4):

multiple-business agreement has the same meaning as in 

Part VIB.

ordinary Part VIB agreement means an agreement under 

Division 2 or 3 of Part VIB, other than a multiple-business 

agreement.

(5) If a member of the Commission ceases to be a member after a decision 

or determination has been made by the Commission constituted by the 

member but before the decision or determination has been reduced to 

writing or before it has been signed by the member, a Registrar shall 

reduce the decision or determination to writing, sign it and seal it with 

the seal of the Commission, and the decision or determination has effect 

as if it had been signed by the member of the Commission.
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ITEMS 49, 50 AND 51 OF SCHEDULE 5 OF THE WORKPLACE RELATIONS AND 

OTHER LEGISLATION AMENDMENT ACT 1996

Item  49  Variation of awards during the interim period

49(1) If one or more of the parties to an award apply to the Commission for a 

variation of the award under this item, the Commission may, during the 

interim period, vary the award so that it only deals with allowable award 

matters.

49(2) For the purposes of this item, an exceptional matters order is taken to 

relate wholly to allowable award matters.

49(3) Special consent provisions cannot be varied under this item before the 

termination time for those provisions.

49(4) The Commission may only deal with the application by arbitration if it is 

satisfied that the applicant or applicants have made reasonable attempts 

to reach agreement with the other parties to the award about how the 

award should be varied and the treatment of matters that are not 

allowable award matters.

49(5) If:

(a)  the award provides for rates of pay that, in the opinion of the 

Commission:

(i) are not operating as minimum rates; or

(ii) were made on the basis that they were not intended to 

operate as minimum rates; and

(b) the application under this item seeks to have such rates of pay 

varied so that they are expressed as minimum rates of pay;

the Commission may vary the award so that it provides for minimum rates of pay 

consistent with sections 88A and 88B of the Principal Act and  the limitation on the 

Commission's power in subsection 89A(3) of that Act.
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49(6) If the Commission varies the award under subitem (5), it must include in 

the award provisions that ensure that overall entitlements to pay provided 

by the award are not reduced by that variation, unless the Commission 

considers that it would be in the public interest not to include such 

provisions.

49(7) The Commission must, if it considers it appropriate, review the award to 

determine whether or not it meets the following criteria:

it does not include matters of detail or process that are more 

appropriately dealt with by agreement at the workplace or enterprise 

level;

it does not prescribe work practices or procedures that restrict or hinder 

the efficient performance of work;

it does not contain provisions that have the effect of restricting or 

hindering productivity, having regard to fairness to employees.

49(8) The Commission must also review the award to determining whether or 

not it meets the following criteria:

where appropriate, it contains facilitative provisions that allow 

agreement at the workplace or enterprise level, between employers and 

employees (including individual employees), on how the award 

provisions are to apply;

where appropriate, it contains provisions enabling the employment of 

regular part-time employees;

it is expressed in plain English and is easy to understand in both structure 

and content;

it does not contain provisions that are obsolete or that need updating;

where appropriate, it provides support to training arrangements through 

appropriate trainee wages and a supported wage system for people with 

disabilities;

it does not contain provisions that discriminate against an employee 

because of, or for reasons including, race, colour, sex, sexual preference, 

age physical or mental disability, marital status, family responsibilities, 

pregnancy, religion, political opinion, national extraction or social origin.
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49(9) If the Commission determines that the award does not meet the criteria 

sset out in subitem (7) , or (8), the Commission may take whatever steps 

it considers appropriate to facilitate the variation of the award so that it 

does meet those criteria.

Item 50  Parts of awards cease to have effect at the end of the 

interim period

50(1) At the end of the interim period, each award ceases to have effect to the 

extent that it provides for matters other than allowable award matters.

50(2)  For the purposes of this item, an exceptional matters order is taken to 

relate wholly to allowable award matters.

50(3) For the purposes of this item, an award that is made under subsection 

170MX(3) of the Principal Act is taken to provide wholly for allowable 

award matters.

50(4) If the termination time for special consent provisions is after the end of 

the interim period, then this item and item 51 apply to the special consent 

provisions as if a reference to the end of the interim period were instead a 

reference to the termination time.

Item 51  Variation of awards after the end of the interim period

51(1) As soon as practicable after the end of the interim period, the 

Commission must review each award:

(a) that is in force; and

(b) that the Commission is satisfied has been affected by item 50.

51(2) The Commission must vary the award to remove provisions that ceased 

to have effect under item 50.

51(3) When varying the award under subitem (2), the Commission may also 

vary the award so that, in relation to an allowable award matter, the 

award is expressed in a way that reasonably represents the entitlements 
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of employees in respect of that matter as provided in the award as in 

force immediately before the end of the interim period.

51(4) If, immediately before the end of the interim period, the award provided 

for rates of pay that, in the opinion of the Commission:

(a) were not operating as minimum rates of pay; or

(b) were made on the basis that they were not intended to operate 

as minimum rates;

the Commission may vary the award so that it provides for 

minimum rates of pay consistent with sections 88A and 88B of 

the Principal Act and the limitation on the Commission's power 

in subsection 89A(3) of that Act.

51(5) If the Commission varies the award under subitem (4), it must include in 

the award provisions that ensure that overall entitlements to pay provided 

by the award are not reduced by that variation, unless the Commission 

considers that it would be in the public interest not to include such 

provisions.

51(6) The Commission must, if it considers it appropriate, review the award to 

determine  whether or not it meets the following criteria:

(a) it does not include matters of detail or process that are more 

appropriately dealt with by agreement at the workplace or 

enterprise level;

(b) it does not prescribe work practices or procedures that restrict 

or hinder the efficient performance of work;

(c) it does not contain provisions that have the effect of restricting 

or hindering productivity, having regard to fairness to 

employees.

51(7) The Commission must also review the award to determine whether or not 

it meets the following criteria:

(a) where appropriate, it contains facilitative provisions that allow 

agreement at the workplace or enterprise level, between 

employers and employees (including individual employees), on 

how the award provisions are to apply;

(b) where appropriate, it contains provisions enabling the 

employment of regular part-time employees;
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(c) it is expressed in plain English and is easy to understand in both 

structure and content;

(d) it does not contain provisions that are obsolete or that need 

updating;

(e) where appropriate, it provides support to training arrangements 

through appropriate trainee wages and a supported wage system 

for people with disabilities;

(f) it does not contain provisions that discriminate against an 

employee because of, or for reasons including, race, colour, 

sex, sexual preference, age, physical or mental disability, 

marital status, family responsibilities, pregnancy, religion, 

political opinion, national extraction or social origin.

51(8) If the Commission determines that the award does not meet the criteria 

set out in subitem (6) or (7), the Commission may take whatever steps it 

considers appropriate to facilitate the variation of the award so that it 

does meet those criteria.
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APPENDIX 2

APPEARANCES

R. Hamilton with D. Harris and R. Mulcahy for the Australian Hotels Association and the 

Australian Chamber of Commerce and Industry (intervening).

W. Hinkley of Counsel with N. Swancott and B. O'Neil for the Australian Liquor, 

Hospitality and Miscellaneous Workers Union.

E.R. Cole with B. Leahy and P. Drever for the Minister of Workplace Relations and Small 

Business for the Commonwealth (intervening) and for Her Majesty the Queen in the Right of 

the States of Queensland, Tasmania, Victoria, Western Australia, South Australia, and the 

Governments of the Australian Capital Territory and the Northern Territory (intervening).

S. Jones with R. Campo for the Australian Council of Trade Unions (intervening).

L. Wright Q.C. with A. Hatcher and S. Bridgeford for Her Majesty the Queen in the Right 

of the State of New South Wales (intervening).

F. Hayes for the National Pay Equity Coalition (intervening) and on behalf of the Women's 

Electoral Lobby (intervening) and the Australian Federation of Business and Professional 

Women (intervening).

H. Dixon of Counsel for the Human Rights and Equal Opportunity Commission 

(intervening).
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APPENDIX 3

INTERVIEWS

Mr Ted Cole – Principal Adviser Workplace Relations Policy, Department of Workplace 

Relations, representing the Joint Governments in the Test Case

The Honorable Reg Hamilton – currently Deputy President, AIRC and at the time of the 

Test Case, Senior Industrial Officer representing ACCI in the Test Case

Mr Adam Hatcher – Barrister representing the State of NSW in the Test Case

Mr Bob Hinkley – Barrister representing the LHMU in the Test Case

The Honorable Joe Isaac – former Deputy President, AIRC

Ms Suzie Jones – Barrister representing the ACTU in the Test Case

Mr Ken McDonald – former Commissioner of the AIRC and member of the Full Bench 

for the Test Case

The Honorable Anthony McIntyre – former Vice-President of the AIRC and member of 

the Full Bench for the Test Case
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The Honorable Paul Munro – former Senior Deputy President, AIRC 

Mr Neale Swancott – National Industrial Officer, LHMU
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APPENDIX 4

WITNESSES FOR THE LHMU

Jagath Bandara

Sue Bellino

Veronica Black

Alfred Borg

Dawn Cachna

Karen Campell

Helen Casey

Saif Chowdhury

Wanda Clancy

Stuart Coutts

Stuart Craig

Jane Crosbie

Michael Curtis

Tim Ferrari

Jane Farrell

Rosa Garcia

Jacqueline Heath

Samantha Herriot

Rose Hettiarachchi

Jenny Hevey

Sarah Howe

Colin Latimore

Darren McGrorey

Stuart McLeod

Claire McMurtry

Kylie Mills

Michael Mitchell

Robert Morrison

Neil Murray

Ron O’Leary

Florencia Parajo

Fatima Pisa

Karen Prins

Darlene Quetcher

Qi Fen Huang

Richie Ramsahoye

Rebecca Reilly

Tallis Richmond

Luis Santos

Millie Seruvakula

Maria Tingson

Chris Trimbos
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Jean Isaac

Richard Johnsson

Oliver Jones

Bob Kitanov

Cheryl Varni

Joanne Wagner

James Weissman

Suellyn Williams

Steve Yianni

EXPERT WITNESSES

Dr John Buchanan

Ms Sara Charlesworth

Dr Roy Green

Ms Kathryn Heiler

Mr Paul Mulvaney

Professor Belinda Probert

Ms Sue Walpole



2

APPENDIX 5

INDEX OF DOCUMENTARY MATERIAL

SUBMITTED BY THE LHMU

Author Source Subject Matter

International Labour 

Organisation

ILO (1991) Text of Convention 172

International Labour 

Organisation

ILO (1991) Text of Recommendation 

No 179

DIR Status of ILO Conventions 

in Australia - 1994

Report of ILO Convention 

No. 172

Anderson A. and Blake, 

Dawson, Waldron

Tourism Task Force 

(1991)

Hotel workplace reform 

study

Norris et al WA Labour Market 

Research Centres;  

Commonwealth 

Department of Tourism 

(1995)

How tourism labour 

markets work

Nankervis A. and Timo N. Employment Issues in the 

Tourism Industry

Productivity, product 

markets and employment 

issues in the tourism and 

hospitality industry

Deery M. and Iverson R. Managing Productivity in 

Hospitality and Tourism 

(1995)

Enhancing productivity, 

intervention strategies for 

employee turnover

Industry Commission Industry Commission 

Report No. 50 (1996)

Chapter 14:  The Tourism 

Labour Market

Industry Commission Industry Commission 

Report No. 50 (1996)

Appendix F:  Flexibility in 

Tourism Awards

Victorian Casino and 

Gaming Authority

Community Facilities 

Resulting from the 

Providers of Gaming in 

Victoria (1997)

Factors influencing the 

perception of trade in the 

future

Louise Asher, Minister for 

Small Business and 

Tourism (Victoria)

News release (20.1.97) Accommodation surge

Tim Fischer, Acting Prime 

Minister

Australian Associated 

Press Report

Tourism forecasts

DIR AWIRS 1995 extract Satisfaction with the award 

system
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APPENDIX 6

AWARD SIMPLIFICATION PRINCIPLES

1. The Commission will review awards in the following circumstances: 

• upon application under Item 49 of the WROLA Act, provided that the 

Commission is satisfied that the applicant or applicants have made reasonable 

attempts to reach agreement with the other parties to the award about how the 

award should be varied and the treatment of matters that are not allowable 

award matters; and 

• after 30 June 1998, when the Commission is satisfied that the award has been 

affected by Item 50 of the WROLA Act, relating to parts of an award that 

ceased to have effect at the end of the interim period. 

A party proposing any departure from this principle must apply pursuant to s.107 of 

the WR Act for the matter to be dealt with by a Full Bench. 

2. Awards will be varied so that they: 

• act as a safety net of fair minimum wages and conditions of employment 

(s.88A(b)); 

• are simplified and suited to the efficient performance of work according to the 

needs of particular workplaces or enterprises ( s.88A(c)); and 

• encourage the making of agreements between employers and employees at the 

workplace or enterprise level (s.88A(d)). 
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3. A simplified award is one which provides minimum working arrangements 

encompassing entitlements to pay and conditions and reasonable protections for both 

employees and employers in the accessing and granting of the entitlements. Such 

awards may also include clauses which are administrative in nature (e.g. title, parties 

bound, arrangement) and clauses which provide for the flexible application of the 

award such as enterprise flexibility clauses and majority clauses. 

4. When varying an award pursuant to these principles, the Commission will seek to 

ensure that at the end of the process the award has the following characteristics: 

• it does not contain provisions that are not either allowable award matters, or 

both incidental to allowable award matters and necessary for the effective 

operation of the award; 

• it provides minimum entitlements for employees in relation to allowable 

award matters consistent with its safety net character; 

• subject to Principle 6, it provides for rates of pay that operate as minimum 

rates; 

• where appropriate, it includes provisions enabling the employment of regular 

part-time employees; 

• it does not include provisions which set maximum or minimum hours of work 

for regular part-time employees; and 

• it includes an anti-discrimination clause. 

5. Where appropriate, the award must also be reviewed against Items 49(7) and (8) or 

Items 51(6) and (7) so that it: 
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• does not prescribe matters of detail or process that are more appropriately 

dealt with by agreement at the workplace or enterprise level; 

• does not prescribe work practices that restrict or hinder the efficient 

performance of work; 

• does not contain provisions that have the effect of restricting or hindering 

productivity, having regard to fairness to employees; 

• contains facilitative provisions that allow agreement at the workplace or 

enterprise level between employers and employees ( including individual 

employees) on how the award provisions are to apply; 

• is expressed in plain English and is easy to understand in both structure and 

content; 

• does not contain provisions that are obsolete or need updating; 

• it provides support for training arrangements through appropriate trainee 

wages and a supported wage system for people with disabilities; 

• does not contain provisions which discriminate against employees on any of 

the grounds specified in Item 49(8)(f); and 

• complies in all other respects with the requirements of the WR Act and the 

WROLA Act. 

6. In considering whether to vary a paid rates award pursuant to Items 49(5) and 

51(4), the Commission will take into account any Full Bench decision subsequent to 

this one which deals with the variation of paid rates awards. 

7. Award simplification does not involve a general review of the level of award 

entitlements. Despite this, entitlements coming within Items 49(7)(b) and (c) and 

Items 51(6)(b) and (c) may be altered if a proper basis exists for doing so. 
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8. There is no requirement that an award contain provisions in respect of each of the 

allowable award matters. Claims for new award provisions may be dealt with by 

application in the usual way under Part VI of the WR Act. Claims for new allowances 

should be the subject of a separate application unless the principle of the payment of 

an allowance already exists in the award in relation to the same or a similar 

entitlement. Even in those cases the form and amount of the allowance must be 

justified on the merits. 

9. The new Hospitality Award which we propose, subject to settlement of the draft 

order, provides guidance to the parties to other awards in the award simplification 

process. In each award, account will need to be taken of any special circumstances 

which might be relevant. To assist award parties generally, we have prepared two 

tables which illustrate the application of ss 89A(2) and (6) to the Hospitality Award 

(Attachments D and E). In addition to the personal leave model framework clause 

(Attachment B) our proposed award contains amended model clauses for enterprise 

flexibility, anti-discrimination and parental leave. 


