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ABSTRACT 

 

This study investigates the knowledge that legal practitioners use to solve authentic practical 

legal problems in naturalistic settings.  The study examines the declarative and procedural 

knowledge that practitioners use in that context and whether experienced practitioners use 

knowledge organised in encapsulated and script form (Boshuizen & Schmidt, 1992; Schmidt, 

Norman, & Boshuizen, 1990) to enable ‘expert’ performance.  The purpose of the study is to 

provide an empirically-based understanding of the knowledge used in solving real-life 

practical legal problems, for the information of the providers of practical legal training in 

Australia and other common law countries.  The providers of that training use assumptions 

about that knowledge and how it is acquired, which do not always rest on coherent theoretical 

or empirically-derived foundations. 

 

The study uses the lawyering literature to identify the knowledge such literature considers is 

required to solve practical legal problems in lawyer and client interview settings.  The study 

also examines the assumptions about the nature of that knowledge, and how it is acquired, 

which are apparent in the approaches of the providers of practical legal training.  The 

limitations of those assumptions are identified from a cognitive perspective. 

 

The study examines cognitive conceptions of the knowledge used in problem solving in 

particular fields and how that knowledge becomes proceduralised and organised into 

structures called chunks and schemas.  A particular examination is made of cognitive theories 

developed in the field of medical problem solving, which use the concepts of ‘encapsulations’ 

and ‘illness scripts’ to explain ‘expert’ performance in diagnosing disease in clinical settings.  

This analysis is used to synthesise the prediction that experienced legal practitioners may 

develop and use structures similar to encapsulations and illness scripts in problem solving.  

This prediction is based on the similarities between the way medical practitioners and legal 

practitioners are educated and trained, and are taught to solve problems using a hypothetico-

deductive method (or a domain variant in the case of law), and on the similarities between 

clinical settings and lawyer and client interview settings.   

The study also examines theories that explain human problem solving by reference to a 

metaphorical ‘problem space’, and synthesises the prediction that practical legal problem 

solving can be explained by a problem space theory that was developed to accommodate 
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complex, ill-defined problems.  That theory uses the concepts of a problem zone to reflect the 

ill-defined nature of the problem as presented to the problem solver, a search and 

construction zone to reflect the phenomenon that the problem solver will have to construct 

operators to use to solve the problem, and a satisficing zone to reflect the phenomenon that 

there will be no single unambiguous solution to the problem (Middleton, 1998).   

 

The study uses the lawyering literature to identify the characteristics of practical legal 

problems in a lawyer and client interview setting.  The cognitive literature is used to identify 

the cognitive conceptions that correspond to those characteristics.  It is argued that these 

problems are complex, ill-defined problems that have to be found by the problem solver 

using weak problem solving strategies such as problem decomposition, attribute 

identification and means-ends analysis (Simon, 1973; Dillon, 1982; Newell, 1980).  

 

Based on these predictions two research questions are developed as follows: 

 

1. How do legal practitioners find and construct practical legal problems?  

 

2. Are there differences in the knowledge that experienced legal practitioners use and 

that which novice practitioners use?  Do those differences reflect differences in the 

individual practitioner’s underlying knowledge and how that knowledge is organised?  

 

These questions are investigated in four case studies.  Two of these studies involve 

experienced legal practitioners and two involve novices.  These studies reveal that all the 

subjects used similar general problem solving strategies to find and construct problems.  The 

subjects all constructed a series of problems rather than one large problem.  The subjects did 

not all find and construct the same problems and some subjects’ constructions of problems 

changed as new information came to light.  Most subjects did not finish the construction of 

problems at the interview.  The processes that the subjects use to construct problems can be 

explained by Middleton’s (1998) problem space model, although this study suggests that 

model needs to be modified to accommodate the on-going emergent character of practical 

legal problems as they occur in lawyer and client interview settings.  
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The investigation revealed qualitative differences between the problem attributes and moves 

that the experienced subjects identified and those that the novices identified.  In summary, the 

experienced subjects identified attributes and moves that were more detailed, more directly 

related to the ‘facts’ and more concrete than those that the novices identified.  Both the 

experienced subjects and the novices appeared to rely on recognition (Newell & Simon, 

1972) to identify problem attributes and moves rather than on any apparent step-by-step legal 

analysis and reasoning process.  This study suggests that the superior performance of the 

experienced subjects may be explained by their use of knowledge in encapsulated and script 

form, as predicted.   

 

The study discusses the implications of its findings for practical legal training courses as a 

need to provide students with general problem solving knowledge, provide them with the 

knowledge that they will need to recognise problems in specific areas of practice, to help 

them start to develop knowledge in encapsulated and script form, and to develop an 

understanding of the limits of institutional training in developing professional expertise.  
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CHAPTER 1 

LAWYER PROBLEM SOLVING 

 

1.1  INTRODUCTION 

  

This study investigates the knowledge that legal practitioners use to solve authentic 

practical legal problems in a naturalistic setting.  The investigation is conducted from 

a cognitive perspective.  A particular focus of the investigation is the knowledge 

structures that assist experienced practitioners in problem solving.  The field of legal 

practice in which the investigation is situated is family law.  The aim of the 

investigation is to provide an empirical basis for understanding the knowledge that 

legal practitioners use to solve practical legal problems, for the purpose of informing 

practical legal training courses in Australia, the United Kingdom, Canada and many 

other common law countries.  The study has two foci.  The first is the declarative and 

procedural knowledge that legal practitioners actually use to solve practical legal 

problems in real-life settings.  The second is the differences between the knowledge 

that experienced practitioners use and the knowledge that novice practitioners use, 

particularly whether experienced practitioners use knowledge organised into 

encapsulations and scripts to solve problems.   

 

The research questions are: 

 

1. How do legal practitioners find and construct practical legal problems?  

 

2. Are there differences in the knowledge that experienced legal practitioners use 

and that which novice practitioners use?  If so, do those differences reflect 

differences in the individual practitioner’s underlying knowledge and how that 

knowledge is organised?  

 

In this study the term knowledge refers to individual mental representations of an 

individual’s knowledge and includes both declarative and procedural knowledge (see 

Section 2.3.1).  
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This research first reviews the assumptions about the knowledge that lawyers use in 

practising law.  Those assumptions are identified from the legal education and 

lawyering literatures and from the different approaches taken by the providers of 

practical legal training in Australia and elsewhere.  The limitations of those 

assumptions from a cognitive perspective are identified.   This study argues that many 

practical legal problems are complex and ill-defined and that the problem solver often 

has to find and construct them (Section 2.4) using a problem finding process as 

described by Dillon (1982) in the cognitive literature.   It is further argued that this 

combination of characteristics makes practical legal problems different from the usual 

types of problems that have been investigated previously from a cognitive science 

perspective, for example the ‘Tower of Hanoi’ puzzle problem (Newell, 1980).  

 

Both these questions are investigated in four case studies.  Two of the case studies 

involve experienced legal practitioners and two involve novice legal practitioners.   

These case studies use well-researched methods for examining expert and novice 

differences in problem solving knowledge (Hatano, 1996) in the largely unexplored 

territory of practical legal problem solving (Blasi, 1995; Weinstein, 1998).  

 

The practical purpose of this research is to provide an empirical basis for developing a 

better understanding of the knowledge that legal practitioners use to solve practical 

legal problems - to improve the practical legal training (PLT) component of legal 

vocational education and training.  Better understandings of this knowledge are 

crucial for the providers of practical legal training for the following reasons.  First, 

most providers of institutionally situated practical legal training, as distinct from 

workplace situated training, purport to equip students to solve problems.  Secondly, 

the Australian Law Admissions Consultative Committee (LACC) has adopted 

national competency standards for pre-admission practical legal training (Australasian 

Professional Legal Education Council & Law Admissions Consultative Council 

[APLEC & LACC], 2000), which require PLT providers to certify that students have 

demonstrated competence in ‘problem solving in the context of legal practice’, among 

other things.  The LACC is a committee of judges, practical legal training providers 

and others, which provides advice to the Council of Chief Judges on matters relating 

to the admission, by the courts, of persons as legal practitioners in the states and 

territories of Australia.  Thirdly, the  desirability of aspiring lawyers having an ability 
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to solve problems has also been recognised in the world’s largest common law 

jurisdiction, the United States (American Bar Association: Task Force on Law 

Schools and the Profession: Narrowing the Gap [ABA Taskforce], (1992).  Finally, an 

understanding of the role of real-life experience in developing the knowledge 

structures that enable expert performance will assist in identifying the limits of what 

practical legal training courses can achieve. 

 

1.2 STRUCTURE OF THE THESIS 

 

This chapter investigates the knowledge that legal practitioners use to solve practical 

legal problems, from a lawyering and legal education perspective.  The lawyering and 

legal education literatures are used to identify that knowledge.  The chapter also 

identifies how the assumptions that those literatures make about that knowledge, and 

how it is acquired, can be criticised from a cognitive perspective because of how it 

overlooks the full extent of the procedural knowledge used in solving practical legal 

problems, because of the situated nature of much of this knowledge and because of 

the role of knowledge structures in expert action.  This study argues that a more 

coherent and complete understanding of the knowledge that persons need to acquire to 

practise law should be based, in part, on investigating practical legal problem solving 

from a cognitive perspective.  

 

Chapter 2 identifies the knowledge that the cognitive literature indicates is required to 

solve practical legal problems.  The chapter reviews literature that argues that, in the 

absence of any complete neurologically based understanding of cognition, 

representational level research (see Section 2.2) of cognition can generate useful 

theories about individual cognition using metaphorical concepts such as Newell and 

Simon’s (1972) problem space (see Section 2.3.5).  Chapter 2 also examines cognitive 

theories of the knowledge that individuals use in problem solving and how that 

knowledge, and the ways in which it is organised, change with experience.  A 

particular examination is made of theories of knowledge organisation, which have 

been developed from research in the field of medical diagnosis.  Chapter 2 then 

considers cognitive theories that posit that problem solving can be conceived as 

occurring in a metaphorical problem space, and it examines how Middleton (1998) 

has modified classic problem space theory to accommodate complex ill-defined 
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problems.  Finally the chapter uses the findings from the literature to frame research 

questions that relate to the study’s foci that are described in Section 1.1 above. 

 

Chapter 3 presents the research approach, research design, data collection methods 

and data analysis preparation methods selected for the investigation.  This chapter also 

identifies the limitations of the research design and methods.  Chapter 4 presents the 

findings that were arrived at from the various analyses of the case study data.  Chapter 

5 presents the conclusions of the study and discusses the contributions that the study’s 

findings make to theory and the implications for practical legal training. 

 

1.3 THE PRACTICAL LEGAL TRAINING EDUCATIONAL CONTEXT 

 

In the following sections it is argued that in order to design effective instruction, the 

providers of institutional practical legal training need to understand the knowledge 

that legal practitioners use to solve practical legal problems.  As outlined below, the 

great majority of aspiring legal practitioners have their first exposure to practical legal 

problems in PLT courses.  Institutional PLT providers purport to equip students with 

the ability to solve practical legal problems.  Moreover, under recent national 

standards for PLT (APLEC & LACC, 2000), all Australian PLT providers will have 

to certify their students’ competence in that activity.  The assumptions that the PLT 

literature and PLT providers make about the knowledge that students need to acquire 

to solve practical legal problems are examined. The limitations of those assumptions 

from a cognitive perspective are identified.  (A cognitive analysis of practical legal 

knowledge is undertaken in Chapter 2.)  

  

1.3.1 Practical legal problems in legal education and training 

Practical legal problems are messy, real-life problems (Schon, 1982), in contrast to the 

highly structured hypothetical problems of legal principle that legal academics give to 

law school students (Ogden, 1984; LeBrun & Johnstone, 1994).  Apart from the small 

proportion of students who are able to access some form of clinical legal education in 

their undergraduate law degrees (Pearce, Campbell, & Harding, 1987a; Weisbrot, 

1990), most aspiring lawyers do not encounter any authentic practical legal problems 

until they start the practical training stage of their legal education and training.   
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1.3.2 The legal education and training continuum 

Legal education and training in Australia usually consists of three consecutive stages 

(Disney, et al., 1986; Pearce, Campbell, & Harding, 1987b; Weisbrot, 1990; 

Australian Law Reform Commission, 2000): 

1. An academic stage that takes place in a university Bachelor of Laws degree or 

equivalent.  

2. A professional (practical training) stage that takes place either in an 

institutional PLT course or a workplace apprenticeship. 

3. A continuing professional development stage that takes place after the 

practitioner is admitted to practice and continues for the rest of the 

practitioner’s professional life.   

This three stage continuum was proposed as the preferred model for legal educational 

and training in Australia in the report of the Committee of the Future of Tertiary 

Education in Australia (1965) and in the United Kingdom in the report of Committee 

on Legal Education (1971).  The Committee on Legal Education’s report is usually 

relied on as the source of information on this model because it provides greater detail 

of the function of each of the stages in the model (de Groot, 2001).   

 

The three stage model has been criticised because “its separation of the academic and 

professional stages allows law schools to pass responsibility for training for the 

profession to the providers of the professional stage” (Weisbrot, 1990, p. 124).  

University law schools are largely left free to be places where a person can acquire a 

broad academic education in the discipline of law (Pearce, Campbell, & Harding, 

1987a) rather than being ‘lawyer schools’ where a person can learn how to practise 

law (Frank, 1933).  There are exceptions to this however such as the University of 

Newcastle’s and Flinders University’s law schools that offer undergraduate law 

courses that seek to integrate the academic and professional stages (Australian Law 

Reform Commission, 2000).   

 

The three stage model is likely to remain the norm in Australia for the foreseeable 

future for three reasons.  The first reason is cost.  The academic stage in its present 

form costs universities less to deliver than other university courses that lead to 

admission to a profession (Australian Law Reform Commission, 2000).  Integrating 

the academic and professional stages would increase costs substantially.  The second 
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reason is demand.  It is widely assumed by providers that a significant portion of 

undergraduate law students want only a generalist legal qualification (the currently 

conceived ‘academic stage’) rather than a more specialised professional legal 

qualification (McInnes, Marginson, & Morris, 1994).  This assumption is based on 

research that indicates that less than sixty percent of law school graduates go on to 

practise law as legal practitioners in private practice (Karras & Roper, 2000).  The 

third reason is that national admission standards, while leaving open the possibility of 

more integrated approaches to the academic and professional stages, assume that the 

three stage model will continue to be the norm (APLEC & LACC, 2000).   

 

1.3.3 Institutional PLT and workplace training 

In Australia until the 1970s, the professional stage of a legal practitioner’s training 

usually took the form of work place apprenticeships that were called articles of 

clerkship (Disney et al., 1986; Pearce, Campbell, & Harding, 1987c).  In the 1970’s 

some Australian states and the Australian Capital Territory introduced institutionally 

based practical legal training ( PLT) courses to provide either an alternative to, or a 

replacement for, articles of clerkship (Disney et al., 1986; Pearce, Campbell, & 

Harding, 1987b).  This reform was partly precipitated by a desire to provide a more 

structured and uniform form of professional training than that provided by articles 

(Pearce, Campbell, & Harding, 1987a).  This desire arose out of concerns over the 

variable quality, standard, and content of articles (Committee of Inquiry into Legal 

Education in New South Wales, 1979; Pearce, Campbell, & Harding, 1987a).   

 

The majority of aspiring lawyers in Australia now undertake a PLT course although a 

significant portion of those in Queensland, Victoria and Western Australia still 

complete some form of articles of clerkship.  Most of the aspiring lawyers entering a 

PLT course will expect that course to provide them with the knowledge that they need 

to practise law - the knowledge they need to solve real-life practical legal problems.  

It would seem necessary therefore that PLT courses have a good understanding of 

both what that knowledge is and how individuals acquire it.  This study seeks to 

inform that understanding.  
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1.4  LAWYERING KNOWLEDGE FROM A LAWYERING PERSPECTIVE 

 

This section uses the Committee on Legal Education’s (1971) and the ABA 

Taskforce’s (1992) reports to identify the knowledge that is required for legal 

practice, from a lawyering perspective.  It then examines assumptions that PLT 

courses make about the nature of that knowledge and how individuals acquire it.      

The limitations of those assumptions are identified from a cognitive perspective. 

 

1.4.1 The knowledge required by legal practitioners 

Given the widespread and continuing influence of the Committee on Legal 

Education’s (1971) three stage model of legal education and training as discussed in 

Section 1.3.2 above, the starting point of this research is to identify the knowledge 

that aspiring legal practitioners acquire in the two stages that occur before a person is 

admitted to practice as a legal practitioner – the academic and professional stages.  

The Committee on Legal Education’s (1971) report identifies the need for aspiring 

lawyers to acquire knowledge of substantive law and procedural law during the 

academic stage.  Substantive law is a term used to refer to conceptual knowledge of 

legal rules and principles that are found in acts of parliament (legislation) and 

decisions of courts.  Procedural law is a term used to refer to conceptual knowledge of 

the rules and practices that govern the conduct of matters in the civil and criminal 

courts.   

 

In addition to identifying the need for students to acquire this conceptual knowledge, 

the Committee on Legal Education’s (1971) report also identifies the need for 

students to acquire the ability to find, interpret and analyze substantive law concepts.  

Thus the focus of the academic stage is on both the acquisition of conceptual 

knowledge and on the skills (conceptualised as procedural knowledge in the cognitive 

literature) needed to acquire and manipulate that conceptual knowledge.   

 

The ABA Taskforce’s (1992) report is widely treated as an authoritative statement of 

the ‘practical’ skills (the lawyering skills) that aspiring lawyers need to acquire to 

become competent practising lawyers - the skills that are the focus of the professional 

stage.  In compiling its report the ABA Taskforce (1992) sought the views of 

practising lawyers and legal academics in addition to reviewing the lawyering 
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literature.  The report provides a useful synthesis of that literature.  Despite the ABA 

Taskforce’s warning against using the report as a curriculum document, the report has 

informed the skills curricula of almost 200 American Bar Association approved law 

schools in the United States (Sebert, 2002).  The Australian Law Reform Commission 

(1999) considered that the report is significant in that it moved the discussion about 

legal education in the United States and Australia from ‘what lawyers need to know’ 

to ‘what lawyers need to be able to do’ (Australian Law Reform Commission, 1999, 

p. 46). 

 

The report identifies ten ‘Fundamental lawyering skills’ that are problem solving, 

legal analysis and reasoning, legal research, factual investigation, communication, 

counseling, negotiation,  litigation and alternative dispute-resolution procedures, 

organisation and management of legal work and recognizing and resolving ethical 

dilemmas.  The ABA Taskforce (1992) argues that problem solving and legal analysis 

and reasoning are “the conceptual foundations of virtually all aspects of legal 

practice” (ABA Taskforce, 1992, p. 135).   This mirrors the earlier view of Cort and 

Sammons (1980) that: 

Virtually every lawyering activity can be regarded as problem solving.  

Similarly, virtually every lawyering activity involves some aspects of legal 

analysis. (p. 413)   

  

The ABA Taskforce (1992) conceives problem solving as the skill of either solving a 

problem for a client or accomplishing an objective for a client.  It conceives legal 

analysis and reasoning as the skill of identifying the legal issues involved in a client’s 

problem and developing and evaluating ‘legal theories’ of how the law might apply to 

those issues.   

 

While the ABA Taskforce (1992) acknowledge the roles of disposition (p. 151), 

creativity (p. 150) and judgement (p. 150) in effective problem solving in a legal 

context, the report’s focus is on what it assumes are the processes that lawyers use to 

solve problems.  The report identifies these processes as: 

1. Identifying and Diagnosing the Problem; 

2. Generating Alternative Solutions and Strategies; 

3. Developing Plan of Action; 
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4. Implementing the Plan; 

5. Keeping the Planning Process Open to New Information and New Ideas. 

(p. 138) 

 

These five processes are in turn constituted by 21 sub-processes, some of which sub-

processes involve their own sub-processes.  For example, the process of 

‘Implementing the plan’ involves four sub processes, three of which involve multiple 

sub-processes of their own.   

 

In similar manner, the ABA Taskforce (1992) conceptualises legal analysis in terms 

of processes that are: 

1. Identifying and Formulating Legal Issues; 

2. Formulating Relevant Legal Theories; 

3. Elaborating Legal Theory; 

4. Evaluating Legal Theory; 

5. Criticizing and Synthesizing Legal Argumentation. (p. 138) 

 

The ABA Taskforce (1992) also takes a process approach in describing the other 

skills identified by its report.  Brief descriptions of those skills are as follows.  Legal 

research is the skill of finding rules and principles of law in court decisions and 

legislation.   Factual investigation is the skill of deciding what facts need to be 

investigated in relation to problems, of deciding how those facts might be obtained 

and of obtaining those facts through questioning people or analysing documents.  

Communication is the skill of using different forms of oral communication and 

written communication, ranging from making an oral argument in court to drafting a 

lease agreement.  Counseling is the skill of counselling a client in respect to decisions 

that he or she has to make in respect to problems.  Negotiation is the skill of 

conducting negotiations on behalf of clients.  Organisation and management of legal 

work is the skill of effectively applying the processes involved in managing the 

lawyer’s work and in working with others.  Litigation and alternative dispute-

resolution procedures involves understanding trial and appeal processes and other 

dispute resolution processes.  Recognising and resolving ethical dilemmas is self 

explanatory. 
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While the ABA Taskforce (1992) report is useful as an exemplar of lawyering 

processes, from a lawyers’ perspective, it does not reveal what knowledge the aspiring 

lawyer requires to perform those processes, except in the most general terms.  Nor 

does it reveal how that person might acquire that knowledge.  For example, in its 

analysis of ‘problem solving’ the report (p. 143) states that a lawyer should be 

“familiar with the concepts involved in the process of systematically and creatively 

generating potential approaches to the problem, drawing on the client’s insights and 

the lawyer’s independent analysis”.   The report does not however provide guidance 

as what knowledge an individual requires to be able to generate those approaches or 

how an individual might acquire that knowledge.  Those questions are left to be 

answered by the legal education and training providers.  Blasi (1995) provides this 

astute summation of the report, and other similar efforts, to identify the knowledge 

required by lawyers: 

In all these approaches, lawyering is viewed as the bundle of skills and 

abilities a “good lawyer” should possess.  Whether the contents of the requisite 

bundle of skills and abilities are arrived at by the subjective judgement of 

accomplished lawyers or scholars or by surveying the opinions of a larger 

number of practising lawyers, behind the explicit enumeration of important 

abilities are implicit notions of what lawyers do.  But there is often little to 

suggest any sense of priority among the competencies or the nature of the 

knowledge the competencies reflect. (p. 326) 

 

Tables 1.1 and 1.2 below summarise the conceptual knowledge and problem solving 

procedures that are synthesised from the ABA Taskforce’s (1992) and Committee on 

Legal Education’s  (1971) reports and which are considered relevant to solving 

problems in a lawyer and client interview setting – the setting that this study 

investigates.   Not all of the fundamental lawyering skills identified by the ABA 

Taskforce are included in these tables as some of those skills do not appear to be 

relevant to problem solving in that setting.  For example, the fundamental lawyering 

skill of organisation and management of legal work relates to setting up systems for 

the effective organisation and management of legal case-work, and so does not seem 

to have direct relevance to lawyer and client interviews, except to the extent that 

knowledge of those matters might assist a practitioner to provide estimates of the time 

and cost involved in carrying out actions to solve some problems.   
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Some of the skills that are included in the tables are not usually skills required for 

problem solving in (say) a laboratory setting in which the problem solver is given the 

complete problem in writing.  These skills are however required in lawyer and client 

interview settings in which the problem solver has to extract information about the 

problem to be solved from a ‘client’.  Thus, for example, the problem solver in a 

lawyer and client interview setting needs to use communication skills to gather 

information about the problem to be solved.  

 

In summary, the following tables list the conceptual knowledge (Table 1.1) and the 

procedures or ‘skills’ (Table 1.2) that this study has synthesised from the ABA 

Taskforce’s (1992) and Committee on Legal Education’s (1971) reports for the 

purpose of identifying the conceptual knowledge and the procedures that are required 

to solve practical legal problems in a lawyer and client interview setting, from a 

‘lawyering’ perspective.  As observed above, the lawyering literature does not reveal 

much about either the nature of the knowledge that individuals use to carry out the 

procedures listed in Table 1.2, or how individuals can acquire that knowledge.  The 

next section examines four approaches to practical legal training for the purpose of 

identifying what those approaches reveal about the assumptions that PLT providers 

make about the nature of this knowledge and how it is acquired.  
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Table 1.1 Domain conceptual knowledge derived from the lawyering literature  

Category Source and comments 

Substantive law 

 

The Committee on Legal Education (1971) identifies this 

as the major component of the lawyer’s conceptual 

knowledge. 

 

Procedural law 

 

The Committee on Legal Education (1971) identifies this 

as a significant component of the lawyer’s conceptual 

knowledge. The ABA Taskforce’s (1992, pp. 191-199) 

description of the Fundamental Skill of Litigation and 

Alternative Dispute-Resolution Procedures requires an 

understanding of the rules and procedures of litigation.   

 

Rules of evidence The ABA Taskforce’s (1992, pp. 191-199) description of 

the Fundamental Skill of Litigation and Alternative 

Dispute-Resolution Procedures requires an understanding 

of the rules of evidence.   

 

Alternative dispute 

resolution mechanisms 

The ABA Taskforce’s (1992, p. 196) description of the 

Fundamental Skill of Litigation and Alternative Dispute-

Resolution Procedures requires familiarity with the 

concepts and dynamics of alternative dispute resolution 

mechanisms.   

 

Legal ethical standards and 

rules of professional 

conduct  

This is drawn from the ABA Taskforce’s (1992, pp. 203-

207) description of the Fundamental Skill of Recognizing 

and Resolving Ethical Dilemmas.   
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Table 1.2 Problem solving procedures derived from the lawyering literature 

Procedure Source and comments 

Problem solving, particularly: 

• Identifying and diagnosing the 

problem 

• Generating alternative solutions and 

strategies 

ABA Taskforce (1992, pp. 142-143) 

Legal analysis and reasoning, particularly: 

• ‘Identifying and formulating legal 

issues’ and 

• ‘Formulating relevant legal theories’ 

ABA Taskforce (1992, pp. 151-152) 

Factual investigation, particularly: 

• ‘Critically evaluating the factual 

material at hand’ and 

• ‘Assess what factual information is 

still needed’ 

ABA Taskforce (1992, p. 164) 

Counseling, particularly: 

• Gathering information relevant to 

the decision to be made, including 

relevant factual analysis and legal 

analysis. 

ABA Taskforce (1992, pp. 178 -180) 

Communication, particularly: 

• Using effective methods of 

communication. 

 

ABA Taskforce (1992, pp. 178 -180) 

Recognizing and Resolving ethical 

dilemmas.   

ABA Taskforce (1992, pp. 203-207). 

(While elements of this Fundamental skill 

are used to identify conceptual knowledge 

in Table 1.1, the ability to recognise an 

ethical dilemma in a real-time, real-life 

situation might also be a ‘skill’.)  
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1.4.2 The nature of a legal practitioner’s knowledge from a PLT perspective 

This part examines the assumptions about the nature of the knowledge required to 

practise law and how that knowledge is aquired, which are apparent in the approaches 

adopted by PLT providers.  Roper (1988) identifies three basic approaches to PLT: 

the tasks approach; the skills approach; and the problem solving approach.   The 

following examines the implicit assumptions about the nature of knowledge that PLT 

students need to acquire, which those approaches, and the separately identified 

‘frameworks approach’, make.  The limitations of those assumptions from a cognitive 

perspective are identified.   

 

1.4.2.1 Tasks approach 

Gullickson (1976) identifies the objectives of the tasks approach as equipping  

students with the ability to carry out the specific practices and procedures used in a 

discrete range of basic legal proceedings and transactions and helping students 

develop basic lawyering skills so that “in later years, through repetition, they [the 

students] will attain proficiency in them” (Gullickson, p. 3).  Gullickson identifies 

these lawerying skills as interviewing, negotiating, drafting, gathering facts and 

examining witnesses. 

  

The tasks approach relies on students ‘learning by doing’ (Gullickson, 1976).  That is, 

it assumes that aspiring lawyers can develop the ability to carry out certain common 

workplace legal transactions and proceedings by carrying out realistic simulations of 

those tasks in an institutional setting under the guidance of an instructor.  A criticism 

that is leveled at the tasks approach is that it does not provide students with any 

intellectual tools to deal with tasks that students do not specifically encounter in the 

PLT course (Roper, 1988; Nathanson, 1989).   

 

The assumption about the knowledge that students require, which is implicit in the 

tasks approach, is that it is acquired by repeated practice in carrying out tasks.  As 

argued later in this study (Section 2.3.3), this is a procedural approach to knowledge 

acquisition that ignores the wider range of cognitive structures involved in expert 

action, the roles of those structures and the relationships among them.  For instance it 

ignores the role of deep structured conceptual understandings and the accessibility of 
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procedures at different levels of abstraction for solving unfamiliar problems (Chi, 

Feltovich, & Glaser, 1981). 

 

1.4.2.2 Skills approach  

Gold (1983) provides the fullest description of the skills approach.  Courses that 

adopt this approach have the objective of equipping students with so-called generic 

skills.  This approach relies heavily on an assumption that those skills do not have to 

be acquired in any particular context and that once acquired they can be transferred to 

other contexts (Gold, 1983).   

 

Gold (1983) groups the generic skills that every aspiring legal practitioner needs to 

acquire into 17 general categories.  He then assembles these categories into a ‘master 

skills hierarchy’ with the all encompassing master skill of ‘can lawyer effectively’ at 

the top of hierarchy.  This master skill integrates all the other master skills in the 

hierarchy.  Gold assumes that if students can master the component sub-skills of each 

master skill, then they will be able, in turn, to master all the master skills themselves 

and integrate all the master skills to be able to ‘lawyer effectively’. 

 

Roper (1988) and de Groot (2001) both consider that Gold’s skills hierarchy is   

conceptually appealing on the level of analysing what lawyers do in terms of so-

called generic skills.   Roper (1988) however considers that the hierarchy fails as an 

instructional model because it does not reflect how students acquire skills.  The skills 

approach assumes that students can learn to lawyer by acquiring the component skills 

of all the master skills and then integrating the master skills in any practice setting 

(Roper, 1988).  Cruickshank (1985) observed that the approach fails to take into 

account the importance of students understanding the practice contexts of the skills 

that they are seeking to acquire.   As argued later in this study, there is now 

substantial evidence of the situated nature of so-called generic skills (for example 

Perkins & Salomon, 1989; VanLehn, 1989; Brown, Collins, & Duguid, 1989; 

Schmidt, Norman & Boshuizen, 1990).  

 

1.4.2.3 Problem solving approach 

Stewart (1983) suggested that PLT should be approached as the teaching of problem 

solving but he did not provide any details of what would be involved in such an 
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approach.   Nathanson (1989, 1997) however filled this gap by providing the details 

of a problem solving approach.  Nathanson’s offered a process model of practical 

legal problem solving, which is:  

1. Problem and goal definition 

2. Fact investigation 

3. Legal issue identification and assessment  

4. Advice and decision making  

5. Planning and implementation. (Nathason, 1997, p. 40) 

 

With goal definition as a first step in the process, Nathanson’s (1989, 1997) model 

assumes a means-ends process of problem solving, which as Blasi (1995) observes, is 

consistent with the ABA Taskforce’s (1992) endorsement of Amsterdam’s (1984) 

observation that ‘ends-means thinking’ underpins legal problem solving.  While 

Nathanson’s model reflects a logical analysis of the problem solving process, as Blasi 

(p. 328) observes (in commenting on Nathanson, 1989) it “relies entirely on 

scholarship produced by legal academics, none of which taps the extensive theoretical 

work and empirical work on problem solving in other domains”. 

 

This approach assumes that problem solving primarily involves applying procedures 

such as means-ends analysis in a fundamentally linear manner.  It ignores the role of 

other procedural and conceptual knowledge and the knowledge structures that 

individuals develop with practice over time and which increase individual proficiency 

in problem solving (Chi, Feltovich, & Glaser, 1981) (see Section 2.3.3 below).  

 

1.4.2.4 Frameworks approach 

Another approach that has not been identified in the literature but which is being used 

by some Australian PLT providers1 is the framework or frameworks approach.   

Fitzgerald (1998) uses the word ‘frameworks’ in the PLT context to describe the 

legislative and administrative structures that regulate legal transactions and 

proceedings.  Frameworks in the context of approaches to PLT can also mean theories 

and models of legal practice (University of Queensland, 2003).  These approaches can 

                                                 
1 College of Law and until 2005, University of Queensland  
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be criticised however for not making explicit the kinds of cognitive structures that are 

sought in learner development. 

 

1.4.2.5 Approaches actually being used by PLT providers 

A survey of the 2004 handbooks and other course information materials provided on 

the Internet by Australian institutional PLT providers2 reveals that they take a mixed 

approach to PLT.  Their curricula commonly include references both to learning by 

doing by carrying out simulated tasks, and to developing so-called generic kills.  This 

suggests a mix of both the tasks and skills approach.  This trend developed after 

Pearce, Campbell, and Harding’s (1987b) finding that, in the 1980’s, the task courses 

were generally too narrow in scope and attempted too little, while skills courses 

attempted too much, were too abstract in their approach, and placed too much reliance 

on the assumption of transfer.  Courses now seek to gain the benefits of both 

approaches, and avoid the limitation or excesses of following one approach 

exclusively, by adopting a mix of both approaches.  Currently, no Australian 

institutional PLT provider explicitly adopts an exclusively problem solving approach, 

although most providers include problem solving as one of the lawyering skills that 

they develop.  

 

1.4.2.6 Summary 

All the approaches described above rest on assumptions that have not been tested 

within any coherent theoretical framework (Blasi, 1995).  The tasks approach assumes 

that legal work-place knowledge can be developed by the replication of workplace 

tasks.  The skills approach assumes that students can acquire so-called generic skills 

that they can easily transfer from practice setting to another.  Similarly, the problem 

solving approach assumes that because it is intellectually possible to conceive of 

                                                 
2 Australian National University Legal Workshop 
College of Law 
Flinders University 
Griffith University 
Leo Cussen Institute 
Queensland University of Technology 
University of Newcastle 
University of Technology, Sydney 
University of Western Sydney 
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general procedures for solving legal problems, it can be assumed that if someone can 

learn those procedures in one context, he or she will be able to use them to solve any 

legal problem in any context (Nathanson, 1997).  In the development and application 

of all these approaches, little or no regard has been had to the findings in the 

literatures of other fields of workplace practice or in the literatures of disciplines such 

as cognitive psychology and situated learning theory (Blasi, 1995). 

 

1.4.3 Summary and conclusions 

This chapter provided an overview of current approaches to practical legal training 

and it used the reports of the Committee on Legal Education (1971) and the ABA 

Taskforce (1992) in Tables 1.1 and 1.2 above to synthesise, from a lawyering 

perspective, the knowledge that legal practitioners use to solve practical legal 

problems in lawyer and client interview setting.  It is noted however that those reports 

identify that knowledge from writings that rely on subjective judgements about what 

lawyers do, rather than on empirical research (Blasi, 1995).  A further limitation is 

that some of the ABA Taskforce’s conceptions of the skills that practitioners use to 

solve problems are too complex and unwieldy for use as the basis for instructional 

design.    

 

This chapter also argues that the assumptions about the nature of the knowledge that 

aspiring lawyers need to acquire for practice, which are inferred from the approaches 

to PLT are deficient from a cognitive perspective.  That is because they overlook the 

various types of knowledge and knowledge structures that are identified in the 

cognitive literature and they overlook the situated nature of many so-called generic 

skills.   

 

The next chapter examines cognitive conceptions of knowledge that have been 

developed from research in problem solving in a number of different domains and 

fields of practice.  That chapter then uses those concepts to create a literature-derived 

cognitive-based identification of the knowledge, and knowledge structures, which are 

used in solving practical legal problems. 
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CHAPTER 2 

KNOWLEDGE USED IN PROBLEM SOLVING  

 
2.1 INTRODUCTION 

 

Chapter 1 examines the assumptions that the lawyering and practical legal training 

literatures make about the knowledge that law students need to solve practical legal 

problems in lawyer and client interview settings.  It is suggested in Chapter 1 that 

cognitive theories of problem solving have the potential to contribute to the 

development of a more complete and coherent understanding of that knowledge.   

Some of the phenomena that lend themselves to an investigation from a cognitive 

perspective are the possible conceptualisation of practical legal problems as complex 

ill-defined problems, the different types of knowledge that practitioners use to solve 

problems, the role of experience in changing how a practitioner’s problem solving 

knowledge is organised, and the situated nature of some problem solving knowledge.  

 

This chapter relies on the cognitive literature to postulate that, in the absence of any 

complete neurologically based understanding of cognition, representational level 

research (see Section 2.2) of cognition can generate useful theories about individual 

cognition.  Individual cognitive function is one of the elements that enable individuals 

to be effective participants in social, knowledge-generating activities (Schnotz & 

Preuß, 1999; Anderson, Reder, & Simon, 1996, 1997; Cobb & Bowers, 1999).   

Practical legal problem solving in a lawyer and client interview setting is such an 

activity.   

 

This chapter examines cognitive theories of types of knowledge that individuals use in 

problem solving and how that knowledge, and the ways in which it is organised, 

change with experience.  A particular examination is made of theories of knowledge 

organisation, which have been developed from research in the field of medical 

diagnosis.  This study argues that, due to the similarities between the ways in which 

medical practitioners and legal practitioners are trained and the similarities between 

medical diagnosis problems and practical legal problems, those theories are relevant 

to this research into legal problem solving. 
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The chapter then examines cognitive theories that posit that problem solving can be 

conceived as occurring in a metaphorical problem space.  It then examines how 

problem space theory has been modified to accommodate complex ill-defined 

problems. 

  

The lawyering literature (reviewed above) is then used to identify the characteristics 

of practical legal problems in lawyer and client interview settings.  Those 

characteristics are then examined in cognitive terms using concepts derived from the 

cognitive literature.  It is concluded that practical legal problems are complex ill-

defined problems that have a combination of characteristics that have not been 

investigated previously in the cognitive literature. 

 

Finally a series of predictions is developed about the knowledge that legal 

practitioners use to solve practical legal problems, and the ways in which an 

individual’s knowledge, and ways in which that knowledge becomes organised with 

experience.  The basis of those predictions are the findings from the review of the 

lawyering and practical training literatures conducted in Chapter 1, and the review of 

the cognitive literature conducted in this chapter.  The predictions are used to develop 

two general research questions.  

 

2.2 REPRESENTATIONAL LEVEL RESEARCH 

 

This section presents the argument that, in the absence of any complete neurologically 

based understanding of cognition, representational level research of cognition can 

generate useful theories that seek to explain individual cognition.  Kayser et al. (1999) 

observe that human activities, such as problem solving, can be investigated on several 

levels including the neural, psychological, behavioural, philosophical, and situated 

levels.  Kayser et al. state that the representational level: 

…is a theoretical term used to characterise the domain where various 

representational constructs, such as propositional representations, mental 

models, schemata, concepts, rules, theories etc., are assumed to operate.  One 

of the basic tenets of cognitive psychology and cognitive science is that there 

is a psychological level of analysis, a representational level, which is 

necessary for understanding human behaviour. (p. 2) 
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Representational level research investigates human cognition.  A useful definition of 

human cognition, which is consistent with a representational research paradigm, is 

that it is the ‘psychological processes involved in the acquisition, organisation, and 

use of knowledge’ (Bullock, Stallybass, & Trombley, 1988).   Knowledge in this 

context includes information derived from the senses about physical things 

(perceptual information) and abstract concepts. Two of the key assumptions 

underpinning representational level research are that an individual’s mental 

representations of knowledge are the ‘mediating states’ of cognition and that it is 

possible to model cognition from observing the responses of individuals to stimuli and 

from analysing verbal reports by individuals of their thinking (Markham, 2001; 

Markham & Dietrich, 2000).   

 

Cognitive psychologists argue that investigating and theorising about thinking in 

terms of how individuals acquire, organise and use knowledge are important aspects 

of understanding how individuals become effective participants in social activities 

(Anderson, Reder, & Simon, 1996, 1997; Schnotz & Preuß, 1999; Cobb & Bowers, 

1999).  Problem solving in the context of a lawyer and client interview is such an 

activity.  A traditional goal of legal education is to equip law students to ‘think like a 

lawyer’ (Franck, 1933).  From a cognitive perspective, that goal might be expressed 

as to equip students with the ability to acquire, organise and use knowledge that will 

enable them to be effective participants in the social activities in which lawyers 

engage.  

  

Cognitive psychology’s focus on the individual’s acquisition, organisation and use of 

knowledge can be criticised for treating knowledge as an entity that can be abstracted 

from social activities (Clancey, 1992; Cobb & Bowers, 1999).  Some socio-cultural 

approaches to investigating workplace activity reject this knowledge-as-an-entity 

metaphor that Cobb and Bowers suggest is central to representational level research.  

Such socio-cultural approaches are organised around a metaphor of knowing as “an 

activity that is situated in regard to an individual’s position in the world of social 

affairs – position in regard to social circumstance” (Cobb & Bowers, p5).  From this 

socio-cultural perspective, knowledge is not something that can be meaningfully 

extracted or abstracted from the specific activities in which it manifests itself (Martin 
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& Scribner, 1991; Brown, Collins, & Duguid, 1981; Lave & Wenger, 1991; Clancey, 

1992, 1996).  Socio-cultural researchers argue that knowledge does not exist as 

representations inside an individual’s head, but in the individual’s interactions with 

others, with artefacts such as tools, and with representational systems such as 

language, within particular communities of practice (Lave & Wenger, 1991; Hutchins, 

1996; Greeno, 1997).   

 
While some cognitive research can be validly criticised for ignoring the social and 

culturally embedded nature of knowledge (Greeno, 1997), this study relies on the 

arguments of writers such as Schnotz and Preuß (1999), Anderson, Reder, and Simon 

(1996, 1997) and Cobb and Bowers (1999) that research from a cognitive perspective 

provides useful insights into individual cognition that can inform some aspects of 

vocational training.  Anderson, Reder, and Simon (1997), in particular, argue that 

while the socio-cultural perspective provides an important emphasis on the social and 

contextual aspects of learning, it does not provide either the theoretical base, or the 

tools, for understanding social cognition (Anderson, Reder, & Simon, 1997, p.20.).  

Such understanding is presently provided only from the cognitive perspective through 

its progress in identifying, among other things, the types of knowledge that enables 

individuals to participate effectively in particular workplaces. 

 

Anderson, Reder, and Simon (1996) also argue that workplaces are not always the 

best places for individuals to acquire that knowledge.  Individuals might better 

acquire some knowledge away from the workplace and its many competing cognitive 

demands.  Condlin (1997) and Sherr (1996) argue that their research shows that mere 

participation in a legal workplace will not always increase an individual’s 

effectiveness in that workplace. 

 
Greeno (1997) argues that the basic difference between the cognitive and socio-

cultural perspectives is one of focus of analysis.  The cognitive focus is on the 

individual’s cognitive processes and structures.  The socio-cultural focus is on 

systems in which individuals interact with other individuals, with materials and with 

representational systems such as text.  Greeno (pp.7-8) argues that a cognitive 

perspective commits one to research strategies that rest on a ‘factoring assumption’, 

which is that learning in one situation results in an individual acquiring knowledge 

which then becomes the ‘property’ of that individual to use in other situations.  In 
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Greeno’s view this approach does not take into account how the individual’s 

interactions with other people, and other phenomena, in new situations contribute to 

her or his performance in those new situations.   

 

From the socio-cultural perspective, learning is always situated in complex social 

environments and applied in such environments.  The goal of learning is to develop 

learners who are able to participate in ‘valued social practices’ (Greeno, 1997, p.9).  

This does not mean however that learning always has to occur in the context in which 

it is to be applied – such as a workplace.  Reading a text book on one’s own is also a 

form of participation in a complex social environment, as Greeno explains:   

…the student’s activity is certainly shaped by the social arrangements that 

produced the textbook…led to the student being enrolled in the class where the text 

…was assigned, and provide the setting in which the student’s learning will make a 

difference to how the student participates in some social activity such as a class 

discussion or a test.’ (pp. 9-10) 

 

Hence neither the cognitive perspective nor the socio-cultural perspective is complete 

without the other.  The socio-cultural perspective may fail to take into account 

individual cognitive function and knowledge structures and, as Greeno (1997) 

observes, the cognitive perspective may fail to take into account how different social 

contexts may alter the application of knowledge in those contexts.   This leads to a 

conclusion that each perspective complements the other, in that the cognitive view 

provides the explanation of individual cognition, which the socio-cultural view may 

not provide, and the socio-cultural view provides an explanation of contextual factors, 

which the cognitive view may not provide.   

 

Other limitations of a purely representational approach are that it ignores the roles of 

emotion, disposition and perception of self in individual performance (for example 

Perkins, Jay, & Tishman, 1993; Schoenfeld, 1983).   This can be countered by the 

argument that the cognitive approach is not seeking to provide a complete explanation 

for individual performance, only that part of it concerned with acquiring and using 

knowledge. 
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In over-viewing those criticisms of previous cognitive research, it is argued here that 

several different approaches are required to investigate cultural activity fully, 

including a cognitive approach and a situated approach.  Provided the cultural 

situatedness of cognitive activity is recognised, it is considered that representational 

level research can assist in understanding individual and social activity. 

 

2.3 COGNITIVE THEORIES OF PROBLEM SOLVING 

 

This section examines cognitive conceptions of the knowledge that individuals use in 

problem solving.  It also reviews theories that claim that, with practice, individuals 

develop knowledge structures in the form of chunks and schemas that explain ‘expert’ 

performance.   

 

2.3.1 Declarative and procedural knowledge  

Anderson (1982) identifies two types of knowledge that individuals use in acquiring 

cognitive skills and in problem solving, which are declarative knowledge and 

procedural knowledge.  Declarative knowledge is knowledge about concepts, 

principles, rules, sights and smells and other empirical matters in a domain or field of 

practice.  Declarative knowledge can be acquired from formal learning or from day to 

day engagement in a domain or field.  Declarative knowledge includes knowledge 

about the general rules of problem solving and knowledge of the specific rules that are 

used in particular domains and fields.  Declarative knowledge can be represented in 

words, diagrams and other images.   

 

Procedural knowledge is declarative knowledge that has become proceduralised or, in 

other words, automated.  This procedural knowledge enables a problem solver to 

solve a problem without extensive conscious effort.  Anderson (1982) claims that in 

time, and with practice, an individual ceases having to apply learnt concepts and rules 

(knowledge in declarative form), in a conscious and deliberate manner, to problems.  

Instead, the relevant declarative knowledge becomes converted through practice into 

productions that execute automatically when a familiar type of problem is 

encountered. Productions are thus the component parts of procedural knowledge. 

Anderson (1982) conceives productions as condition-action (if-then) pairs.  An 

example of such a pair, which Anderson provides, is: 
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IF  the goal is to do an addition problem 

THEN  the subgoal is to iterate through the columns of the problem.  

(p. 371) 

 

The acquisition of procedural knowledge does not completely subsume the problem 

solver’s corresponding declarative knowledge.  The problem solver will not however 

have to access that declarative knowledge in situations where procedural knowledge 

is activated (Anderson, 1982, p.383).  Procedural knowledge enables individuals to 

perform activities such as solving routine problems automatically (Anderson).  The 

execution of procedural knowledge is neither consciously controlled nor capable of 

being described by the individual (Anderson, 1990). 

 

Declarative knowledge is knowledge that can be “declared in some manner” 

(McNamara, 1994, p. 86), that is, it can be declared either analogically or 

symbolically.  Procedural knowledge is knowledge that cannot be declared but is 

evident in the doing.   

 

The distinction between declarative and procedural knowledge is significant for this 

research for two reasons.  First it is expected that the subjects of this research will not 

be able to describe their procedural knowledge to the researcher.  Their procedural 

knowledge will have to be ascertained by methods such as observing what they do in 

the course of solving problems, rather than by methods that rely on the problem solver 

describing the knowledge that he or she is applying in the course of solving a 

problem.  Secondly, if Anderson (1983, p. 215) is correct in his view that procedural 

knowledge can be acquired only by ‘doing’ - that has implications for education and 

training of legal practitioners. 
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2.3.2  Problem solving procedures 

This section examines procedural knowledge in the form of the problem solving 

procedures acquires through the process of knowledge compilation.  It also examines 

the differences between problem solving procedures of the nature of algorithms and 

those of the nature of problem solving strategies.  Finally the general problem solving 

strategies that appear to be relevant to this study of practical legal problem solving are 

overviewed. 

 

2.3.2.1 Knowledge compilation  

Novices in a domain will initially acquire knowledge of basic domain concepts, rules 

and procedures in declarative form.  For instance, it is usual for novices in domains 

such as law to acquire that knowledge in a formal learning context such as a 

university course.  According to Anderson (1987) novices solve domain problems by 

applying their knowledge of domain declarative knowledge and general problem 

solving procedures.  In this context, general problem solving procedures might be 

described as an individual’s knowledge of general problem solving strategies (in 

procedural form).  Initially, the novice will not possess any domain procedural 

knowledge, as procedural knowledge is acquired from experience and practice, which 

the novice will not yet have in the particular domain (Anderson, 1993).  The novice 

will however possess procedural knowledge of general problem solving procedures, 

which he or she has acquired from everyday life or from practice in other domains 

(Anderson, 1987, p.196).  Some general problem solving strategies are examined in 

more detail in Sections 2.3.2.3 and 2.3.2.4 below.    

 

 

With repeated application however, the novice’s declarative domain knowledge and 

her or his knowledge of general problem solving procedures (in procedural form) 

combine to produce productions that comprise domain procedural knowledge.  

Anderson (1982, p.370) refers to this process as knowledge compilation.  With further 

practice and experience, the novice will begin to develop productions that combine 

declarative domain knowledge and domain procedural knowledge (as opposed to 

general problem solving procedures) to form knowledge structures that the literature 

describes as chunks (Anderson, 1987, p.197 and see Section 2.3.3.1 below).  The 
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theory of knowledge compilation is relevant to this research to the extent that this 

research investigates whether the subjects’ use knowledge compiled in chunks 

in the nature of encapsulations (see Section 2.3.3.2).  

 

2.3.2.2 Algorithms and problem solving strategies 

The cognitive literature identifies two basic types of problem solving procedures, 

which are algorithms and problem solving strategies.  Algorithms are procedures that 

will produce unambiguous solutions (Linsday & Norman, 1972).  In some contexts, 

algorithms will be mathematical formula.  In other contexts algorithms will be 

systematic plans that will always get to the desired goal (Miller, Galanter and 

Pribram,1960).  VanLehn (1989, p.237) calls the latter type ‘state space search 

algorithms’ in the cognitive context.   

 

In some domains of problem solving, algorithms are either not available or not always 

practical to use due to time or cost considerations.  In those domains problem solving 

strategies are often the only practical problem solving procedures available to the 

problem solver.  Law is such a domain.  Few algorithms are available to use in 

solving practical legal problems, except where legislation or case law provides rules 

or mathematical formulas, for example, rules how to interpret a statue in certain 

instances or a formula for the calculation of interest on a judgment debt.  Practical 

legal problem solving usually involves the individual problem solver having to make 

decisions based on that individual’s personal interpretations of facts and law in a 

context in which the individual cannot be certain that he or she has all relevant 

information about the problem. 

 

In contrast to an algorithm, a problem solving strategy (also called a ‘heuristic’, 

Lindsay & Norman, 1972; Mayer, 1983; Finke, Ward and Smith,1992) is “a technique 

that does not guarantee a solution” (Mayer, 1983, p.165), such as means-ends analysis 

(Mayer, 1983).  Because the use of a strategy does not always achieve the problem 

solver’s goal, problem solving strategies are regarded as weak problem solving 

methods (Newell, 1980, p.703).  Miller, Galanter and Pribram (1960) describe 

heuristics as unsystematic, often quick ways to obtain a goal but which sometimes fail 

to achieve that goal.  Problem solving strategies can be of general application or 

domain specific (Mayer, 1983; Greeno, 1980a; Gick, 1986).   
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In the following sections, this study relies on the cognitive literature to identify the 

procedures, in the nature of problem solving strategies, which might be used to solve 

practical legal problems having regard to their character as complex ill-defined 

problems (see Section 2.3.5.2 for an examination of this concept).  Those procedures 

are categorised according to the problem solving process to which they relate.   Mayer 

(1983) and other cognitive researchers have identified two processes that occur in 

relation to the problem space.  The first is the process of generating the problem space 

itself.  The second is the process of searching the problem space for the procedures 

that will achieve the problem goal.   

 

2.3.2.3 Generation procedures 

The generation procedures that the cognitive literature identifies include recognition 

and problem decomposition and search for problem attributes.  Newell and Simon 

(1972, p. 94) posit that recognition is ‘the one universal method of solving problems’.  

Holyoak (1985) argues recognition depends on problems sharing similar features.   It 

also depends on how the individual represents the problem (Chi, Glaser & Rees, 

1982).  Research in respect to physics problems suggest that if an individual 

represents those problems with reference to the underlying laws of physics rather than 

the problem’s surface features, there is likely to be a greater chance of recognition 

(Chi, Feltovich & Glaser,1981).  Hence, recognition would appear to be a schema 

driven procedure that is more likely to be available to experienced problem solvers in 

a field than to novices (see Section 2.3.3.3. for schemas).  

 

Problem decomposition is the strategy of dividing a problem into several smaller 

problems with their own particular problem goal (Simon, 1973).  This would appear 

to be a general procedure used in solving complex problems (Simon, 1973).  This is 

elaborated further in Section 2.3.5.3 below in the context of Simon’s disaggregation 

model of problem solving. 

 

The ‘problem finding’ literature identifies the general strategy of search for problem 

attributes.  Dillon (1982) separates the problem finding process, on the one hand, and 

the problem solving process, on the other.  In Dillon’s theory, problem solving does 

not begin until a clearly posed problem has been found, that is, a problem is identified 
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or determined.  In comparison, some cognitive researchers conceive of identifying the 

problem as part of the process of solving the problem (eg. Simon, 1973).   

 

Dillon identified three problem types, which are existent, emergent, and potential, and 

which are each linked to a particular psychological activity (Dillon, 1982): 

An existent problem has fully developed being and appearance in the 

phenomenological field of events facing the observer.  In psychological terms, the 

problem is evident and the observer perceives, recognises, identifies it.  At a 

second less developed level an emergent problem exists which is implicit rather 

than evident.  After probing the data – nosing about in the field of events, so to 

speak – the observer discovers or “finds” it.  At a still less developed level, a 

potential problem exists.  No problem in an ontological sense exists qua problem, 

but constituent elements are present, striking the observer as an inchoate problem.  

By combining these and other elements in some way, the observer creates, 

produces or invents a problem. (pp.103-104) 

 

The legal interviewing literature (see Section 2.4) indicates that first interview 

problems could be considered as being mainly in Dillon’s (1982) emergent category.  

Sometimes the client will present a situation that the lawyer immediately recognises 

as a solvable legal problem.  In most instances however the lawyer will recognise a 

problem only after a considerable amount of information gathering.  The legal 

interviewing literature assumes that a significant part of legal interviewing relates to 

searching for problems and their attributes (for example, Binder & Price, 1975). 

 

The cognitive processes that Dillon (1982) associates with existent problems, and 

emergent problems, are problem recognition and search for problem attributes.   

 

In addition to searching for the problem attributes, the problem solver must also 

apprehend the relation of those attributes (Greeno, 1978). Greeno classifies problems 

in three ways: (a) problems of inducing structure; (b) problems of transformation; and 

(c) problems of arrangement.  Greeno (p.244) describes problems of inducing 

structure as problems that involve “a process of apprehending the relations present 

among the problem elements and a process of generating an integrated representation 
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of the pattern”.  This description accords with the characteristics of practical legal 

problems, which are identified in Section 2.4 below. 

 

The cognitive literature reviewed above provides a basis for predicting that the 

subjects in this study will use the procedures of recognition, problem decomposition, 

search for problem attributes and search for relationships among attributes to find and 

construct the problems to be solved. 

 

2.3.2.4 Search procedures 

The cognitive literature identifies numerous possible search procedures.  This part 

examines two procedures that this study considers are likely to be used in practical 

legal problem solving, having regard to the lawerying literature reviewed in Chapter 

1.  Those procedures are means-ends analysis and search for information. 

 

Means-ends analysis is a common strategy where the initial problem state and the 

goal state are well-defined (Newell & Simon, 1972; Gick & Holyoak, 1980; Larkin, 

McDermott, Simon & Simon, 1980; Gick, 1986; Anderson, 1993).  Means-ends 

analysis involves seeking to reduce the difference between the initial state and the 

goal state in steps by the application of operators (Gick, 1986, p.100).  A problem 

solver can work forward from the initial state (forward chaining or reasoning) or, if 

the operators are invertible, backwards from the goal state (backwards chaining or 

chaining (VanLehn, 1989, p. 538).   The ABA Taskforce (1992) in the lawyering 

literature identifies ‘ends-means thinking’ as underpinning legal problem solving (see 

Section 1.4.1).  

 
Search for information is the process of assigning values to variables.  Simon’s (1978) 

analysis of Greeno’s (1976) research involving geometry problems,  Simon and 

Reed’s (1976) research involving cannibals and missionary problems and Bhaskar and 

Simon’s (1977) research involving chemical engineering thermodynamics problems 

suggested to Simon that:   

In all of these cases, as in Greeno’s case, the problem solving activity can be 

described as search for information – replacing unknown by known values – 

rather than a search to reach a particular goal. (p. 280): 
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This process of replacing unknown values with known values describes in essence the 

aim of the processes of factual investigation and legal analysis and reasoning that are 

described in Chapter 1 as fundamental legal skills.   

 

2.3.2.5 Higher order procedures 

The cognitive literature also identifies strategies that are referred to alternatively as 

meta-cognitive procedures (Brown, Bransford, Ferrara & Campione, 1983; Gick, 

1986), control (Scandura, 1981), higher order knowledge (Perkins, 1993) and third 

order procedures (Stevenson, 1986, 1991, 1994).  These strategies control or regulate 

the use of other problem-solving procedures. They include selecting the goal to work 

on at any given time (Chan, 1990), checking solutions and monitoring progress 

(Brown et al.), planning (Greeno, 1980b; Chan, 1990) and switching (Eckersley, 

1988).  Planning is similar to problem decomposition but with the addition that 

attention is given to finding a suitable order for completion of the sub-problems 

(Greeno, 1980b).  Switching is the process of switching among goals particularly 

where the problem solver is temporally unable to proceed any further with a particular 

goal (Eckersley, 1988).  The strategies investigated in this research are listed in Table 

2.1 below. 

  

Table 2.1 Higher order procedures 

Procedure Reference 

Goal selection Chan, 1990; Stevenson, 1991 

Monitoring Brown, Bransford, Ferrara, & Campoine, 1983 

Planning Greeno, 1980b; Chan, 1990 

Switching Eckersley, 1988 

 

 

 



  32 

2.3.3. Knowledge organisation 

The cognitive literature is concerned not only with what types of knowledge that 

individuals acquire and use but also with how knowledge is organised by the 

individual and how that organisation affects problem solving performance.  This 

section examines literature relating to two specific types of knowledge organisation 

that are identified in the medical problem-solving literature, namely encapsulations 

and illness scripts.   

 

2.3.3.1 Chunks  

Anderson (1982, 1990, 1993) theorised that experts store information about ‘complex 

problem patterns’ in ‘chunks’ in their memories.  Novices also store information 

about problem patterns in chunks but they use many more chunks than experts, whose 

cognitive representational systems have become refined and efficient with practice 

and experience.  The concept of chunks is used to explain how experts are able to 

solve some problems more quickly and with less apparent effort than novices. 

Because an expert may have to retrieve only one chunk of stored information to solve 

a problem, he or she will be quicker and more accurate in performing that activity 

than a novice, who may have to retrieve and evaluate several unconnected and less 

well structured chunks.  Anderson (1993) reasons that the possession of chunks 

reduces the amount of problem search. 

 
2.3.3.2 Encapsulations   

Boshuizen and her colleagues (Boshuizen & Schmidt, 1992; Boshuizen et al., 1995; 

and Rikers, Schmidt & Boshuizen, 2000) have developed a chunking theory 

specifically to explain why the overt application of biomedical knowledge by medical 

practitioners in the diagnosis of disease falls away with the accumulation of 

experience in clinical settings. This theory of ‘encapsulation’ also seeks to explain the 

transition from reliance on biomedical knowledge to reliance on clinical knowledge 

by medical practitioners as their experience increases. Boshuizen et al. explain this 

phenomenon as medical practitioners developing knowledge structures that combine 

many items of information about a complex matter into a single concept or a 

simplified model.   
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Encapsulation is the restructuring of a practitioner’s “ wealth of detailed 

(patho)physiological and anatomical concepts …[into] diagnostically relevant 

concepts that more of less summarize the detailed ones”  (Boshuizen et al., 1995, p. 

273).  Boshuizen and her colleagues (p. 274) hypothesise that encapsulations can 

either summarise detailed diagnostically-relevant concepts of a high level or they can 

be simplified causal models that explain clinical symptoms. These encapsulations 

contain biomedical knowledge and clinical knowledge.  The individual’s overt 

(declarative) biomedical knowledge still exists and can be retrieved if necessary 

(Boshuizen & Schmidt, 1992).  That is, it is not subsumed by the ‘proceduralised’ 

encapsulated knowledge, which is contrary to Anderson’s (1983) theory that 

procedural knowledge subsumes declarative knowledge.  

 

2.3.3.3 Schemas  

While chunks and encapsulations draw together and ‘short-hand’ related concepts in a 

way that is useful for problem solving, other more complex structures can provide a 

template or sequence of procedures for solving particular problems.  The literature 

refers to these structures generically as schemas.  Sweller (1990) defines the concept 

of the schema in this manner: 

A schema can be defined as a cognitive construct that allows problem solvers 

to recognise problems and problem states as belonging to a particular category 

requiring particular moves for solution.  The acquisition of many schemas will 

allow recognition of many problem states. ( p.120) 

Rumelhart and Ortony (1977) suggest that schema theory provides a concept and 

vocabulary for theorising about the organisation of knowledge from a cognitive 

perspective.  Schemas can activate domain specific or general procedures (Gick, 

1986, p.102).   

 

One of Sweller’s (1990) conclusions from his analysis of the schema literature is that 

the possession of a schema enables an expert to work forwards when solving familiar 

problems.  Novices, who do not possess extensive stocks of schemas, rely on weak 

problem solving methods such as means-end analysis and attempt to work backwards 

from the problem goal when problems solving.   Simon (1973, p.190) argues that 

schemas can help the experienced problem solver to convert an ill-defined problem 

into a well-defined one, ‘[d]uring any given short period of time, the architect will 
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find himself [sic] working on a problem which, perhaps beginning in an ill-structured 

state, soon converts itself through evocation from memory into a well-structured 

problem.’   

 
The availability of schemas generally reduces the time and effort involved in problem 

solving because they reduce the effort spent in searching for solution strategies and 

operators (Gick, 1986).  Schema facilitated problem solving consists of three 

processes: ‘selecting a schema, adapting (instantiating) it to the problem, and 

executing the solution procedure’ (VanLehn, 1989, p. 564).  The process of schema 

selection is not a conscious one.  It occurs when aspects of the problem ‘trigger’ the 

selection of a particular schema.  Triggering generally occurs early in the problem 

generation process (Chi, Feltovich, & Glaser, 1981; Lesgold, et al. 1988; Patel and 

Groen, 1991).   

 
Chi, Feltovich, and Glaser (1981, p.149) also theorise that experts use the ‘second 

order features’ of the problem during the schema selection and instantiating processes.  

These are features ‘derived by some elaboration process rather than being directly 

available in the text’ (VanLehn, 1989, p.547).   

 

However while schemas may speed up the problem solving process they do not 

always assist problem solving.  Schoenfeld and Herrmann (1982) observe that:  

At one end of the spectrum, the correct representation of a problem may cue 

access to a ‘problem schema’ that suggests a straight forward method of 

solution or a more or less automatic response (Chase and Simon, 1973, 

Hinsley, Hays and Simon, 1971). At the other end, an incorrect representation 

may send one off on a ‘wild goose chase’. (p.484) 

 
The literature also identifies a particular type of schema that is referred to as the 

script.  These structures are less goal-orientated than other types of schemas (Charlin, 

Tardif, & Boshuizen, 2000) as they describe “sequences of events that occur 

frequently in a specific order” (p. 183) rather than goal-directed procedures.  Schank 

and Abelson (1977) developed script theory to explain how individuals perform 

every-day tasks such as ordering food in a restaurant.  Those researchers theorised 

that individuals develop scripts for those activities and that those scripts are in a 

conversational form.  
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2.3.3.4 Illness scripts 

Of particular interest to this research is the script theory developed to explain why 

expert medical practitioners are generally more precise and efficient in diagnosing 

disease in a clinical setting, than novices.  Schmidt, Norman, and Boshuizen (1990) 

and Boshuizen et al. (1995) theorise that expert practitioners develop a type of 

schema, which the authors call ‘illness scripts’.  Illness scripts describe the 

relationships between the various elements of the script and may contain knowledge 

in encapsulated form.  The elements of a script may include the physician's formal 

conceptual knowledge of a disease and her or his experientially acquired knowledge 

of that disease, and its symptoms as manifested in particular patients.  Boshuizen et al. 

(1995) state: 

An illness script is a knowledge structure containing a wealth of clinically 

relevant information about a disease, its consequences (eg., the complaint a 

patient brings to the doctor, or the signs and symptoms of a disease through 

the successive stages of its course) and enabling conditions, the context in 

which the illness develops (eg., the physical characteristics of a patient’s 

environment, his or her age, habits, medical history etc.). (p. 274)  

 

Schmidt, Norman, and Boshuizen (1990, p.613) describe illness scripts as ‘causal 

propositional networks’ that provide representations of how the various elements of a 

diagnostic problem relate to each other.  A script has the pattern: if these enabling 

conditions exist (such as an inherited disposition to a particular disease) and a fault 

exists (such as an invasion by a virus), then these consequences may be manifesting 

(the symptoms that the patient is suffering).  Schmidt, Norman, and Boshuizen 

consider that scripts derive their structure from how doctors talk about their cases.   

Illness scripts contain little information about the patho-physiological causes of 

disease (Boshuizen & Schmidt, 1992).  The content of scripts is idiosyncratic as it 

describes the individual physician’s unique patient experiences.  Boshuizen et al. 

(1995) also suggest that scripts range from those of a prototypical nature to ‘instance’ 

scripts that relate to one specific patient encounter: 

Illness scripts seem to exist at various levels of generality, ranging from 

representations of general disease categories such as respiratory disease to 

representations of individuals patients seen before, such as the four-year old 
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boy with severe shortness of breath and fever and no history of chronic 

respiratory disease. (p. 275) 

 

Illness script theory posits that experienced physicians use scripts to diagnose familiar 

types of cases using pattern recognition (Boshuizen et al., 1995), rather than explicitly 

use their biomedical knowledge to “reason causally” (Charlin, Tardif, & Boshuizen, 

2000, p. 186).  As a physician’s experience increases, he or she relies more on his or 

her increasing growing store of ‘instance’ scripts than on her or his scripts of a more 

general nature.   

 

Illness scripts (and encapsulations) are believed to remain in long term memory after 

they are generated.  Also these structures do not subsume the bio-medical and other 

knowledge that becomes incorporated in them (van de Wiel, Schmidt, & Boshuizen, 

1998).  The physician is still able to recall the individual bio-medical and other 

clinically relevant concepts.  As Boshuizen et al. (1995) state:  

A final aspect of our theory is the assumption that the knowledge structures 

acquired during different stages of development – pathophysiological 

networks, encapsulated structures, illness scripts and instance scripts - do not 

decay, nor do they become inert, or inaccessible.  They sediment into layers 

which are accessed when ontogenetically more recently acquired structures 

fail in producing an adequate representation of a clinical problem. (p. 275) 

 
Encapsulation and illness script theories suggest that, from a cognitive perspective, 

expertise in some professional practice is “practice- based, rather than learned theory-

based’ (Stevenson, 2002, p. 12).  These theories posit that expertise in diagnosing 

disease is acquired from prolonged experience in diagnosing disease in clinical 

situations.  A novice will possess many thousands of unconnected or loosely 

connected pieces of theoretically acquired information. With practice novices also 

acquire experiential knowledge.  This knowledge and the individual’s theoretical 

knowledge eventually become organised into encapsulated and script form.  These 

structures become powerful diagnostic tools that organise a wealth of information, 

and which enable the individual to identify problems (diagnose disease) and identify 

the solution (treatments).  
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This research argues that encapsulation and illness script theory are relevant to this 

study because of the similarities between medical diagnosis problems and practical 

legal problems and between the ways in which many medical practitioners and legal 

practitioners are educated and trained.  Schmidt, Norman and Boshuizen (1990), 

Boshuizen et al. (1995)  and Boshuizen and van de Wiel (1998) describe the medical 

education and training of the practitioners that those authors researched as a two part 

training that consisted of a theoretical stage followed by a practical stage.  Boshuizen, 

et al. (1995) observed that within those stages physicians undertake conceptual, 

procedural and perceptual learning.  This is similar to the training of legal 

practitioners described in Chapter 1.  There is usually an academic stage focussing on 

legal concepts followed by a practical legal training stage either in the workplace or a 

practical legal training course.  In the latter stage, the focus is on practice and 

procedure.  The differences between the fields of medical practice and legal practice 

are the domain knowledge and the phenomenon that perceptual knowledge is not used 

in legal practice, other than perhaps in client communication and advocacy where 

observation of body language may be relevant.   

 

Boshuizen and van de Wiel (1998) observe that in many medical curricula different 

subject matters are taught separately.  This again is similar to law where the a law 

school curricula might contain 30 or more discrete units such as contract law, torts, 

constitutional law, tax law and family law.   Boshuizen and van de Wiel further 

observe that practitioners have to coordinate these different knowledge bases to make 

diagnoses.  This again is similar to law where the legal practitioner has to coordinate 

substantive legal knowledge, knowledge of practice and procedure, knowledge of the 

facts of the matter and everyday knowledge (Greenleaf, 1989). 

 

Boshuizen and van de Wiel (1998) note that a medical diagnosis can involve multiple 

types of knowledge representations such as visual knowledge of disease symptoms, 

spatial knowledge of the location of organs, models of blood circulation, verbal and 

visual knowledge of patient symptoms.   Some practical legal problems will also 

require multiple types of knowledge representation because the factual dimension of 

the problem may have a spatial, visual or other such non-verbal aspects.  Many 

practical legal problems will involve only information that can only be represented 

verbally.   



  38 

Also medical students are trained to use a ‘hypothetico-deductive model to diagnose 

disease (Charlin, Tardif, & Boshuizen, 2000).  That is, they are taught to generate 

hypothesis about the case before them and then seek to confirm or refute that 

hypothesis with the information that they have gathered from the patient and from 

their medical knowledge.  This appears similar to the ABA Taskforce’s (1992, pp. 

152-153) description of the legal analysis and reasoning process that in part involves 

the lawyer in developing and evaluating legal theories about cases. 

 
Boshuizen and Schmidt (1992) speculate that their encapsulation theory may apply in 

other domains if the educational approach is similar to medicine and the task of the 

practitioners in practice is similar to the task of the medical practitioners in that the 

medical practitioner’s task is to diagnose a patient’s problem and find a remedy for it.   

The legal interviewing literature suggests that legal practitioners perform similar tasks 

in their domain in that their task is to diagnose a client’s problem and find a solution 

to it (Chay & Smith, 1996).  While Boshuizen and Schmidt (1992) have no basis for 

their claims in the form of comparative research in other domains, this study argues 

that there are sufficient a priori similarities between medical problem solving in the 

context of diagnosing disease in clinical settings and practical legal problem solving 

in the context of a legal interview to predict that experienced legal practitioners might 

organise their knowledge in similar ways to that suggested for medical practitioners. 

 

2.3.4 Knowledge and expertise  

This section examines the concept of expertise and the differences between the 

knowledge that experts use in problem solving and that used by novices. 

Johnson (1988, p.201) suggests that expertise is a relative state when he observes that 

‘experts make better – that is, more accurate – judgments than do untrained novices’.  

In other words, expertise should provide both superior decision processes and superior 

performance.  The cognitive literature offers various theories for the better, quicker 

performance of experts compared to novices.  Some caution is needed in generalising 

too broadly in this matter because many of these theories rely on research in one 

domain only.   

 

Chi, Feltovitch, and Glaser (1981) found that, in their research, experts in solving 

physics problems generated better problem representations than novices.  The experts’ 
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representations were considered better because they contained the problem’s deeper 

features rather than simply its surface features.  The problem’s ‘deeper features’ were 

the laws of physics that applied to the problem.  Experts represented the problems in 

terms of abstract concepts such as force while novices classified them in terms of 

physical objects depicted in problem statement.  Colon-Navarro (1996) found a 

similar phenomenon in his research of legal problem solving in that the legal experts 

tended to look at a problem’s deeper features more than novices did. 

  

Chi, Feltovitch, and Glaser (1981) also found that, in the instance they were 

investigating, the experts took longer than the novices to classify problems as they 

presumably had to process the problem more deeply to find the law of physics that 

applied to the problem.   The experts also perceived more relevant information in the 

problem statements than the novices. Chi, Feltovich, and Glaser’s (1981) explanation 

for these differences in problem representation is that the experts’ schemata contained 

different knowledge to the novices’ representations, including a deeper knowledge of 

the laws of physics and more specific solution procedures.  

 

Chi, Glaser, and Rees (1982) also relied on research involving physics problems to 

find that novice’s solutions were more likely to be incorrect than the expert’s and that 

when novices did find a correct solution, they took a different approach to the experts 

to get there.  These researchers argued that these findings indicate that:  

Experts and novices organise their knowledge in different ways, experts 

possess schemata or principles that may subsume schemata of objects, 

whereas novices may possess only schemata of objects. (p. 70) 

 

The superior performance of experts cannot however be generalised to all types of 

problems and to all domains.  Ecrisson and Hastie (1994, p.62) observe that when 

experts are given an unfamiliar task, they ‘are found to engage in a substantial amount 

of reasoning about alternative solutions and procedures prior to giving their answers’.  

That is, when relevant schemata are not available to the expert because he or she has 

not encountered a similar problem before, he or she has to engage in detailed 

reasoning processes rather than rely on the short cuts provided by schemas.   

 
The expert and novice differences that are identified above are summarised in Table 
2.2 below. 



  40 

Table 2.2 Expert and novice differences 

Aspect Expert and novice differences Reference 

Problem solving 

strategies available 

An expert may have domain 

procedural knowledge available to 

use while a novice may have to 

rely on general problem solving 

procedures 

 

Anderson (1982, 1987) 

Basis of problem 

representation and 

recognition 

The expert will represent the 

problem according to its deeper 

features while the novice will 

represent it according to its surface 

features. 

 

Chi, Feltovich, & 

Glaser (1981) 

Richness of problem 

representation 

An expert’s representation of a 

problem will generally be richer 

than that of a novice. 

 

Chi, Feltovich, & 

Glaser (1981) 

Knowledge 

organisation 

An expert’s knowledge of relevant 

domain concepts and other 

information relating to the 

problem might be organised in 

encapsulations or scripts 

 

Boshuizen & Schmidt 

(1992); Schmidt, 

Norman, & Boshuizen 

(1990) 

Time need to solve the 

problem. 

This may depend on the type of 

problem.  In some domains experts 

may take more of less time than 

novices or there might be no 

significant difference.   

Chi, Feltovich, & 

Glaser (1981); Chi, 

Glaser, & Rees (1982). 

 

2.3.5 Problem space theory 

This chapter has overviewed literature that examines the knowledge used in problem 

solving.  This section reviews literature that conceptualises the cognitive activity 

involved in problem solving as a process of generation of a problem space and a 
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process of search within a problem space.  The concept of complex ill-defined 

problems is examined and it is argued that problem space theory, as revised by Simon 

(1973) and Middleton (1998, 2002) to accommodate complex ill-defined problems, 

provides a useful framework for investigating the knowledge that individuals use to 

solve practical legal problems. 

 

2.3.5.1 Newell and Simon’s problem space 

Recent information-processing theories of problem solving …. emphasize two 

important processes: (a) generation of a problem representation or problem 

space (the individual problem solver’s view of the problem); (b) a solution 

process that involves a search through the problem space. (Gick, 1986, p.101) 

 

Ernst and Newell (1969) conceived of the cognitive problem-solving process as 

consisting of an initial representation of the problem, the application of problem-

solving techniques or strategies, and the representation of a solution.   Newell and 

Simon (1972) theorise that these activities occur in a metaphorical ‘problem space’. 

Newell (1980, p.696) argues that the problem space provides ‘the fundamental 

organizational unit of all human goal-orientated activity’.  The problem space concept 

assumes that a problem solver (Newell & Simon):  

… must encode these problem components - defining goals, rules, and other 

aspects of the situation – in some kind of space that represents the initial 

situation presented to him [sic], the desired goal situation, various intermediate 

states, imagined or experienced, as well as any concepts he uses to describe 

these situations to himself. (p. 59) 

 
Thus in Newell and Simon’s (1972) theory, problems exist in an external context, 

which they call the ‘task environment’, and in an internal problem space in the 

individual’s mind.  When stimulated by a problem in a task environment, an internal 

representation of a problem is created in a problem space.  The problem space 

contains the problem solver’s representation of the problem as given (the initial state), 

the available operators and the goal state.  The problem solver finds a solution to the 

problem by finding a path through the problem space from an initial state to a goal 

state (Newell & Simon).  This process of finding the path that leads to the goal can be 

conceptualised as problem search (Mayer, 1983).  Problem search involves 
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identifying operators that can transform one problem state (the initial problem state or 

an intermediate problem state) into another state (an intermediate problem state or the 

goal state) (Anderson, 1993).   Operators are processes (also described in the literature 

as rules, strategies and techniques) that transform one state into another state (Newell 

and Simon, 1972).   

 

Problem space theory has its origins in human information processing (IPS) theory.  

Ericsson and Hastie (1994) observe that IPS theory assumes that: 

 … thinking can be described as a sequence of identifiable knowledge states or 

thoughts separated by some processing activity that determines the transition 

from one state to its successor….these assumptions lead to an image of the 

thought process as movement from location to location, tracing a unique path 

through a problem space. (p. 48)   

 

The individual problem solver may repeat the processes of generating a problem 

space, and of searching the problem space, several times during a problem-solving 

episode.  Depending on the vagaries and complexities of the problem, and the success 

or failure of the individual’s problem representations and choice of operators, the 

problem solver may, as Gick (1986, p.101) suggests ‘often jump back and forth 

between different steps of the process’. 

 
Some writers treat the generation of a problem space as synonymous with problem 

representation.  Chi, Feltovich, and Glaser (1981, pp. 121-122) describe a problem 

representation as “ a cognitive structure corresponding to a problem constructed by a 

solver on the basis of domain related knowledge and its organisation”.  Many writers 

have posited the importance of effective problem representation for problem solving 

(for example Anderson, 1993; Kaplan & Simon, 1990; Voss, Wolfe, Lawrence, & 

Engle, 1991; Simon, 1973).  

 

Newell and Simon (1972) based their problem space theory on research that involved 

‘intelligent adults’ solving short ‘moderately difficult’ problems involving 

cryptarithmetic puzzles, symbolic logic and chess moves.   These problems can be 

categorised as well-defined problems in that a full statement of the problem, which 
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included all the relevant constraints and operators, and a clear goal, were given to the 

problem solver.  

 

In the case of that sort of problem, the focus of research is on the search process rather 

than the problem generation process (Mayer, 1983).  This lead to a view that search is 

the fundamental operation of thinking (Ericsson & Hastie, 1994).  However, while 

focussing on search is appropriate in the case of simple well-defined problems; the 

problem generation process is also of importance in case of complex ill-defined 

problems.  This is the process with which the problem solver attempts to understand 

the problem, its elements and relations among them (Greeno, 1977).  It is also the 

process in which a schema might be activated as discussed previously (see 2.3.3.3), 

and when the problem solver may have to find the problem (Dillon, 1982).  The 

limitations of Newell and Simon’s (1972) problem space theory, as it applies to 

complex ill-defined problems are identified in the next section. 

 
2.3.5.2 Complex ill-defined problems 

[Ill-defined problems] possess multiple solutions or solution paths, or no 

solutions at all; present uncertainty about which concepts, rules, and principles 

are necessary for the solution or how they are organised; have no explicit 

defining characteristics to determine appropriate action; and require learners to 

make judgments about the problem and defend them. (Jonassen, Tessmer & 

Hannum, 1999, p.28) 

 

The following paragraphs examine the concepts of ill-definedness and complexity, 

and identify the limitations of Newell and Simon’s (1972) problem space theory in 

respect to complex ill-defined problems. 

 

Ill-defined problems 

The cognitive literature identifies three (non-mutually exclusive) indicators of ill-

definedness. First, there is ambiguity over the variables that might be assigned to 

constraints (Reitman, 1965), secondly, the initial problem state and goal states are 

uncertain (Voss & Post, 1988) and, thirdly, only weak problem solving methods are 

available to the problem solver (Simon, 1973). 
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Reitman (1965) argues that the concepts of well-defined problems and ill-defined 

problems are points on a continuum rather than a dichotomy: 

What emerges, then, is a concept of continuum which ranges from well-

defined formal problems on the one hand to such ill-defined problems as 

composing a fugue.  This continuum is closely related to the idea of ambiguity 

…. In other words, to the extent that a problem situation evokes a high level of 

agreement over a specified community of problem solvers regarding the 

referents to the attributes in which it is given, the operations that are permitted, 

and the consequences of those operations, it may be termed unambiguous and 

well defined with respect to that community.  On the other hand, to the extent 

that a problem evokes a highly variable set of responses concerning referents 

of attributes, permissible operations, and their consequences, it may be 

considered ill defined or ambiguous with respect to that community. ..it is the 

open constraints that are the locus and source of this ambiguity, interindividual 

variability, and problem ill-definedness. (p. 151) 

 
Reitman (1965) argues that problems are ill-defined if there is ambiguity in respect of 

one or more of the initial problem state, the permitted operators or the optimum 

solution.   The causes of this ambiguity are variables to which the problem solver 

must assign a value in circumstances where there is no agreement over a ‘specified 

community of problem solvers’ as to either the value to be assigned or the how to 

determine that value.  Reitman (1965) calls these variables ‘constraints’ and he argues 

that it is the number of constraints that require resolution that determine where a 

problem sits on his continuum of problem definition.   

 
In his seminal work on ill-defined problems, Simon (1973), who refers to these 

problems as ‘ill-structured’ rather than ill-defined, repeats Reitman’s (1965) 

observation that empirical (real world) problems are almost always ill-structured in 

some respect.  It is only formalised (abstracted) problems that are likely to be well-

structured in all respects.  Simon states (1973, p.186) “[i]t is not exaggerating much to 

say that there are no WSPs [well-structured problems], only ISPs [ill-structured 

problems] that have been formalized for problem solvers”. 

 
Simon (1973) found a relationship between the concept of ill-structuredness and the 

type of problem solving strategies (see Section 2.3.2.2) that are available to the 
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problem solver.  Simon (1973, p.182) cites Newell (1969) as characterising “the 

domain of ISPs [ill-structured problems] as the domain in which only weak problem-

solving methods were available”. 

 

Finally Simon (1973, p.187) argues that  “[n]evertheless, there is merit to the claim 

that much problem solving effort is directed at structuring problems, and only a 

fraction of it at solving problems once they are structured”.  Simon (1973) posits that 

the problem solver provides structure to an unstructured problem by weak problem 

strategies such as breaking the problem down into component problems.  Using 

design problems as an example, Simon (1973, p.190) states: “[t]he whole design, 

then, begins to acquire structure by being decomposed into various problems of 

component design, and by evoking, as the design progresses, all kinds of requirements 

to be applied in testing the design of the components”.  Thus in Simon’s (p.190) 

words, “ill-structured in the large’ becomes ‘well-structured in the small”. 

 

Complexity 

Frensch and Funke’s (1995) synthesis of European writings on Complex Problems 

Solving (CPS) indicates that complexity relates to one or more of three phenomena - 

the number of interrelated variables involved in the problem, the number of different 

operators that have to be used by the problem solver, and that the problem can be 

decomposed.   

 

Voss, Wolfe, Lawrence and Engle (1991) rely on Reitman (1965) and Voss and Post 

(1988) to argue that international relations problems are ill-structured because one or 

more of an initial state, constraints, operators or a clear goal is not ‘given’ and that 

there is unlikely to any agreement among experts in the domain as to the optimal 

problem solution.  Those writers argue that those problems are complex because of 

these domain characteristics.  First, some information provided to the problem solver 

will be incomplete, inaccurate, or ambiguous (which will also make the problem ill-

defined).  Second, there will be a substantial amount of information that the problem 

solver has to deal with.  Third, the problem solver will have to meet a large number of 

goals. 
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In summary, that literature reveals that the concepts of ill-definedness and complexity 

are both relative, in that some problems are more ill-defined than others and some 

problem are more complex than others.  The concept of complexity is less well 

defined in the literature than the concept of ill-definedness.   Most writers link 

complexity to the amount of problem information, the number of constraints, the 

number and variety of operators and number of problem goals.  In the case of a 

problem which is both complex and ill-defined, there will be both a considerable 

amount of information, constraints, operators and goals and also uncertainty or 

ambiguity in respect to some or all of these phenomena.  This study argues (Section 

2.4) that the practical legal problems that this research investigates have the 

characteristics of complex problems as identified above.  Newell and Simon’s (1972) 

problem space theory was developed from research involving well-defined problems 

where the initial problem, the problem goal, the constraints and the operators were all 

given.  The next section examines theories that have sought to modify Newell and 

Simon’s (1972) problem space to accommodate complex ill-defined problems. 

 
2.3.5.3 Problem space theory applied to complex ill-defined problems 

This section examines how problem space theory has been modified to explain 

thinking in the context of solving complex and ill-defined problems.  Specifically, it 

examines Simon’s (1973) disaggregation model of complex ill-defined problem 

solving which posits that individuals solve complex ill-defined problems by breaking 

them up into small well-defined problems.  It also examines Middleton’s (1998) 

revised problem space model in which the initial states, search states and goal states 

of Newell and Simon’s (1972) model are replaced with a problem zone, search and 

construction zone, and a satisficing zone.   

 

Simon’s (1973) disaggregation theory 

VanLehn (1989) argues that ill-defined problems do not produce problem spaces 

because problem space theory assumes that a problem space consists of a well-defined 

initial state and goal state.  Ill-defined problems are ill-defined precisely because one 

or more of their initial state, goal state and operators are not well-defined.   

 

Simon (1973) sought to resolve this dilemma by relying on the analogy of designing a 

battleship.  When faced with the large complex and ill-defined problem of designing a 
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new type of battleship, the designers solve the problem by breaking it down into small 

manageable parts.  Simon (1973) assumes that an individual can consciously process 

only small amounts of problem information at any one time.  This view is supported 

in the literature by writers such as Anderson (1990) who discuss the limited capacity 

and serial nature of conscious (as contrasted to automatic) cognitive possessing.  

 

In Simon’s (1973) view a single problem space will not usually be able to hold and 

process all the information that an individual will need to hold and process to solve a 

large complex ill-defined problem.  The way that an individual consciously processes 

a large amount of information is to break it down into small portions that the 

individual can then process in a serial way.  In Simon’s view, individuals thus convert 

large complex ill-structured problems into a series of small well-structured problems.  

The knowledge that individuals use to effect this process can be conceived as a type 

of ‘executive program’ (Simon, 1973, p.189) whose purpose is to provide structure 

and organisation to the particular previously encountered type of problem. Figure 2.1 

depicts a simple model of how the theorised executive function is thought to organise 

problem solving in the context of complex ill-defined problems. These smaller 

problems are then capable of being solved in a conventional problem space.  

 

This behaviour of individuals in breaking large complex problems into small 

components has been observed in the context of design problems (Simon, 1973; 

Eckersley, 1988; Chan, 1990).  One of the predictions of this research is that when 

individual legal practitioners are faced with a complex ill-structured practical legal 

problem, one of the strategies they use is to break the problem into a series of smaller 

problems.   
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Simon’s (1973) disaggregation model seems to assume that complex ill-defined 

problems are an aggregation of small well-defined problems.  This is not however 

necessarily the case particularly for problems that require a creative solution such as a 

novel design or an art work that constitutes a new way of seeing some aspect of the 

human condition.  Also, it may not be the case for complex problems that may not be 

considered to be creative problems, but which nevertheless have many interrelated 

attributes.  Frensch and Funke (1995) observe that complex problems can have 

numerous interrelated attributes.  On the face of it, it would seem reasonable to 

assume that this interrelatedness may limit the opportunity for problem disaggregation 

in some instances.   

 

Simon’s (1973) model also does not explain how a problem solver deals with a novel 

problem for which operators do not seem to exist, apart from using weak problem 

solving methods. 

 

Middletons’s revised problem space 

Middleton (1998, 2002) argues that in the case of complex ill-defined problems in the 

nature of design problems, a problem solver has to put significant effort into 

understanding the problem before he or she can begin to find a solution for it.  He also 

argues that the problem solver may have to ‘construct’ procedures to achieve a 

solution and that the solution has to be ‘creative’.  Middleton (1998, 2002) relies on 

research into design problems to theorise that in case of such problems, the problem 

space consists of a problem zone, a search and construction zone, and a satisficing 

Large 
complex ill-
defined 
problem 

Small well-defined 
bl

Figure 2.1 Simplified model of how ill-defined problem solving is organised 
(Based on Simon, 1973)

(Arrows represents the operation of the executive function.) 

Small well-defined 
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Small well-defined 
bl
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zone in contrast to the well-defined initial states, search states and goal states that 

make up Newell and Simon’s (1972) model of the problem space.  Middleton’s (1998, 

2002) problem zone is where a problem solver seeks to understand the problem.  The 

‘search and construction space’ is where the problem solver both seeks out existing 

problem solving procedures and, in some instances, seeks to construct new 

procedures. The ‘satisficing zone’ accommodates the possibility that no unambiguous 

solution may exist for the problem.   

 

Middleton (1998) argues that Newell and Simon’s (1972) model of the problem space 

assumes the problem solver starts the problem solving process from a fixed point – 

the problem state - and proceeds to another fixed point – the goal state – using the 

procedures that are available to the problem solver in the search space.   Middleton 

argues that this model of the problem space does not provide an appropriate metaphor 

for solving design problems.  Middleton argues that the initial states of design 

problems are usually incomplete and the problem solver has to develop an 

understanding of the problem beyond that provided in the problem statement.  The 

problem solver may also develop different understandings of the problem as the 

problem solving process progresses.  Middleton suggests that his concept of a 

problem zone is a more appropriate metaphor for what happens in design problem 

solving where a problem solver may start at any number of points suggested by the 

problem statement and return to revise their understanding, which may never be 

complete, at various times during the problem solving process.  The Newell and 

Simon and Middleton models are depicted in Figures 2.2 and 2.3 respectively.  
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Figure 2.2 Newell and Simon’s (1972) problem space 

(From Middleton (1998)) 

 
 
 
 
 
 
 
 
 
 
 
 

 

Figure 2.3 Middleton’s (1998) problem space 

(From Middleton (1998) 

 
 
 
 
 
 

 

 

 

 

 

Middleton (1998) also argues that Newell and Simon’s (1972) search space does not 

accommodate design problems to the extent that in a design problem, the problem 

space has to accommodate many possible procedures, including many interrelated 

procedures, and procedures that the problem solver may have to construct to deal with 

novel aspects of the problem.  Middleton’s (1998) search and construction space is 

designed to accommodate this in a better manner.  Finally, Middleton’s satisficing 

zone provides for the design problem characteristic that there will be many possible 

solutions to the problem.  Hence this reconceptualised problem space model 

accommodates the features associated with complex, ill-defined problems. 

 

Middleton’s (1998, 2002) model is relevant to this research as it provides a more 

useful metaphor for practical legal problem solving than Newell and Simon’s (1972) 
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problem space.  The practical legal problems of the type investigated in this research 

have ill-defined initial states.  As is described in more detail in Section 2.4 below, the 

problem statement, as first presented by the client, will not contain all the information 

that the lawyer needs to understand the problem.  The lawyer’s understanding of the 

problem may change during the problem solving process.  The lawyer may have to 

construct operators to fit the unique facts of the client’s problem.  There will not be 

any unambiguous solution to the problem.  For these reasons, Middleton’s (1998) 

problem zone, search and construction zone and satisficing zone provide a better 

theoretical explanation of practical legal problem solving than Newell and Simon’s 

problem state, search space and goal state.  

 

It is noted that one significant way in which the problems investigated in this research 

vary from Middleton’s (1998) design problems however is in the requirement for 

creativity in design problems.   While the ABA Taskforce (1992, p.150) suggests that 

legal practitioners require the skill of creativity, in describing creativity the report 

focuses on the problem solver’s disposition.  The ABA Taskforce defines creativity in 

terms of the individual legal practitioner’s willingness to look at problems with an 

open mind, look for novel approaches to problems and being prepared to look for 

connections between apparently unrelated legal principles and other aspects of the 

problem.   

 

In the design problem context, Middleton (1998), from a cognitive perspective, links 

creativity to the requirement to find a novel solution to a problem using operators that 

may not be initially relevant to the problem or which have to be constructed by the 

problem solver.  Legal practitioners are constrained in their choice of operators by the 

requirements that they must be lawful, ethical and conform to the norms of the 

profession.  Creativity in legal problem solving is more in the nature of using some 

law or a legal entity to achieve a purpose that the particular law or the entity was not 

originally intended for, such as using a charitable trust for tax avoidance.  The ABA 

Taskforce (1992, p. 150) describes creativity in the lawyering context as having an 

open mind to possible solutions and associations between legal principles or fact and 

principle. 
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Despite the differences between creativity in the design context and the lawyering 

context, this study argues that Middleton’s (1998, 2002) model provides an 

appropriate metaphor for practical legal problem solving because of its 

accommodation of the ill-defined nature of the initial state, number of potential 

operators, the ill-defined nature of the goal state and the ambiguity of any solution.  

 

2.3.6 Summary 

The cognitive literature theorises that individuals acquire and use knowledge in 

declarative and procedural forms to solve problems.  The more experience that a 

person has in problem solving in a particular setting, the more proceduralised 

knowledge they develop.  Experience in problem solving in a setting also leads to the 

development of structures that increase the speed and accuracy of problem solving.  In 

the field of diagnosing disease in clinical settings, which this study argues has many 

similarities to the field of solving practical legal problems in a lawyer and client 

interview setting, experienced practitioners academic and clinical knowledge of 

disease becomes organised into structures that the literature calls encapsulations and 

scripts.  This study predicts that evidence will be found that experienced legal 

practitioners use similar structures in problem solving. 

 

Finally the cognitive literature explains the problem solving process by reference to a 

metaphorical problem space.  Classic problem space theory was developed from 

research involving well-defined problems.  Practical legal problems have the 

characteristics of complex, ill-defined problems (see Section 2.4 below).  Middleton 

(1998) has developed a problem space model that explains how these types of 

problems are constructed and solved.  This study predicts that Middleton’s model will 

thus be useful in explaining the practical legal problem solving process. 

 

2.4 COGNITIVE CHARACTERISTICS OF PRACTICAL LEGAL 

PROBLEMS 

 

As foreshadowed above, this section draws on the previously discussed legal 

interviewing and the cognitive literatures as the basis for arguing that practical legal 

problems are complex, ill-defined problems that have to be found by the problem 
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solver.  It also argues that these problems have numerous constraints and that these 

problems are situated in a context that is unique to the particular problem. 

 
The problems that this research investigates are found in the context of simulations of 

a first interview between a lawyer and client in a potentially contentious family law 

matter.  In that type of matter, a client will seek the lawyer’s advice and help to 

resolve a situation involving at least one other person or party who is not present at 

the interview but whose rights, privileges, duties, or obligations are likely to be 

affected if the client’s goals are to be achieved.  In this type of interview the lawyer 

typically is seeking to understand the client’s concerns, needs and wants, to identify 

the client’s options in respect of each aspect of the matter, and to identify the client’s 

preferred options and the means of carrying them out (Chay and Smith, 1996).    

 

It is argued in the following sub-sections that the problems that this research 

investigates have the following similarities to, and differences from, the problems 

commonly investigated in cognitive research: 

1. The domain subject matter is law and legal procedures. 

2. The problem solver has to identify and solve the problem in real time while 

continuously interacting with another person in the context of conducting an 

interview a lawyer and client interview.  

3. The problem, or aspects of it, may have to be found by the problem solver. 

4. There are numerous problem attributes, but the problem solver will not 

consider that every piece of given or discovered information is a problem 

attribute. 

5. The problems are complex and ill-defined. 

6. The problem solver may require knowledge from outside the immediate 

domain to understand some aspects of the problem. 

 

Based on these characteristics, the following sub-sections integrate the legal 

interviewing and cognitive literatures to investigate the characteristics of practical 

legal problems in regard to problem identification, problem facts, problem 

dimensions, problem context, problem complexity, problem goal, problem solving 

methods, and problem solution.  These sections also rely on the legal interviewing, 

lawyering and cognitive literatures to identify the knowledge that the legal 
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practitioner/problem solver requires to find or solve a problem with those 

characteristics. 

 

2.4.1 Overview 

In order to apply cognitive theory to legal problems, the various characteristics of 

legal problems are re-conceptualised in cognitive terms as summarised in Table 2.3 

below.  Each of these is discussed in turn in the following sub-sections. 
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Table 2.3 Characteristics of practical legal problems 
 

Aspect  Legal interviewing 

characteristic 

Corresponding cognitive conception 

Identification 

(2.4.2)  

 

The lawyer has to identify the 

problem (Binder & Price, 

1977; Binder, Bergman, & 

Price, 1991) by a process of 

fact finding.   

 

The problem is an emergent problem 

in that the problem has to be found 

by the problem solver (Dillon, 

1982).   

Uncertainty 

(2.4.3) 

The lawyer’s view of the 

problem will change as more 

information becomes available. 

 

The problem is ill-defined in that the 

initial state and goal state are 

uncertain.   

Complexity 

(2.4.4) 

 

The problem will be factually, 

procedurally and legally 

complex. (Binder, Bergman & 

Price, 1991). 

The problem is complex in that there 

are numerous problem attributes 

with problematic relationships 

among them (Frensch & Funke, 

1995) and that there are also many 

possible operators available to the 

problem solver (Frensch & Funke, 

1995). 

 

Methods 

(2.4.5)  

 

The main problem solving 

methods available to the 

lawyer will be information 

gathering, problem 

decomposition and means-end 

analysis (Amsterdam, 1984). 

 

The problem is ill-defined in that 

generally only weak problem 

solving methods are available to the 

problem solver (Simon, 1973; 

Newell, 1980). 

Dimensions 

(2.4.6) 

 

The problem will be embedded 

in a non-legal context and may 

involve matters that the lawyer 

is not able to address. (Binder, 

Bergman & Price, 1991). 

The problem involves matters that 

are outside the problem solver’s 

domain knowledge. 
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2.4.2. Problem identification  

Table 2.4 Problem identification  

Lawyering conception Corresponding cognitive conception 

The lawyer has to identify the problem 

(Binder & Price, 1977; Binder, 

Bergman, & Price, 1991) by a process 

of fact finding.  

The problem is an emergent problem in 

that the problem has to be found by the 

problem solver (Dillon, 1982).   

 

Binder and Price (1977) argue that a lawyer’s primary purpose in interviewing is to 

identify the client’s problem.  The problem that the lawyer identifies will in some 

instances be different to, or in addition to, the problem that the client has in mind 

when they come to the interview (Redmount, 1982).  

 
The lawyer identifies the problem using a process that involves the lawyer gathering 

information from the client.  The lawyer sifts through this information to find that 

which is relevant, from a legal perspective, to the problem that the lawyer also 

identifies in the interview process (Binder, Bergman, & Price, 1991). This process is 

usually called ‘fact finding’ (for example Redmount, 1982; Sherr, 1986).  The 

phenomenon of the lawyer having to identify the problem corresponds to the 

cognitive theory of problem finding, which is discussed in Section 2.3.2.3 above.  

 
Many problems that lawyers find in interviews are Dillon’s (1982) ‘implicit rather 

than evident’ problems.  Implicit problems are those that emerge only after 

investigation by a problem solver.  Even where a client presents a seemingly explicit 

problem up front, the lawyer will still engage in a fact-finding process to check that 

the client has provided the lawyer with all the relevant facts.  That process will often 

lead to new information emerging, which changes the lawyer’s view of the problem.  

The cognitive conception that corresponds to the lawyering concept of fact finding is 

Dillon’s concept of search for problem attributes, which he considers is the defining 

cognitive process associated with emergent problems (Dillon, 1982, p. 103). 

 

The use of emergent problems in this research differentiates it from much of the 

previous cognitive research that relies on what Dillon (1982) refers to as given 

problems, such as in Newell and Simon’s 1972 research. Given problems occur when 

all the information that relates to the problem is given to the problem solver up front.   
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2.4.3. Uncertainty  

Table 2.5 Uncertainty  

Lawyering conception Corresponding cognitive conception 

The lawyer’s view of the problem 

will change as more information 

becomes available. 

The problem is ill-defined in that the 

initial state and goal state are uncertain.   

 

A lawyer in an interview cannot be sure that he or she will obtain all the relevant 

information about the problem from a client during that interview. Redmount (1979) 

and the ABA Taskforce (1992) both observe that a client is not likely to present the 

lawyer with all the facts of the problem at the interview.  Sometimes the client will 

not disclose all the information that he or she has about the matter for reasons such as 

the client not considering certain information to be relevant to the problem or as the 

client deliberately hiding something from the lawyer due to embarrassment or some 

other factor (Binder & Price, 1977).  Also, the facts that clients present to their 

lawyers are only that client’s view of a situation that may involve several other 

persons who all have differing and conflicting views of the situation.   As more facts 

emerge over time from the client or other persons or documents, the lawyer’s view of 

the problem is likely to change (ABA Taskforce, 1992). 

 

In addition to the facts not being certain or complete, the client’s goal will not be 

certain, as Brown and Dauer (1978) observe: 

… the lawyer should remember that the client’s goal is not always what it is 

represented to be.  The lawyer who fails to ask his [sic] client why he wants to 

achieve his stated purpose runs a substantial risk of solving a problem which 

has little to do with the client’s real intent. (p. 271) 

 

In cognitive terms, these phenomena indicate that the problem is ill-defined as its 

initial state and goal state are uncertain (Voss & Post, 1988).  In Middleton’s (1998) 

terms, these problems provide many possible starting points (the particular facts or 

law that the individual lawyer finds and considers relevant) and they have many 

possible solutions.  
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2.4.4 Complexity  

Table 2.6 Complexity 

Characteristic Corresponding cognitive conception 

The problem will be factually, 

procedurally and legally complex. 

(Binder, Bergman, & Price, 1991) 

The problem is complex in that there are numerous 

problem attributes with problematic relationships 

among them (Frensch & Funke, 1995) and that there 

are also many possible operators available to the 

problem solver (Frensch & Funke, 1995). 

 

Binder, Bergman, and Price (1991, p. 2) observe that the problems that clients present 

at interviews can be complex in three ways.  The first is factual complexity due to the 

amount of factual investigation involved.  The second is procedural complexity due to 

the number of legal procedures and that might have to be considered by the lawyer in 

seeking solutions to then problem. The third is legal complexity due to the intellectual 

demands of interpreting the law that relates to the problem, or due to the unsettled 

nature of that law, or due to the obscurity of that law.   

 
Factual complexity 

The interviewing literature makes two observations regarding the facts that lawyers 

find at interviews.  The first is that there will usually be numerous problem facts.  

Binder, Bergman, and Price (1991) observe that there will usually be a considerable 

amount of factual information available to the lawyer and that the lawyer has to sift 

through this information to identify that which is relevant to the problem at hand 

(Binder, Bergman & Price, 1991).   

 

This study argues that the ‘relevant’ facts are problem attributes, in cognitive terms. 

Much traditional cognitive research relies on problems with a relatively small number 

of given attributes.  The fact that the problems that this research investigates have 

numerous possible attributes differentiates this research from much of the previous 

research.  

 

Procedural complexity 
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The lawyering conception of procedural complexity corresponds to the cognitive 

conception of numerous possible operators.   

 

Legal complexity 

The legal interviewing literature attributes legal complexity to uncertainty regarding 

the legal principles and rules that apply to a particular practical legal problem.  These 

uncertain principles and rules correspond to the cognitive conception of constraints 

(discussed in Section 2.3.5.2 above) that need to have values, or a range of values, 

assigned to them for the problem solver to proceed.  For example, Section 65E Family 

Law Act 1975 requires that the best interests of the child must be the paramount 

consideration in decisions by courts about parenting arrangements for children.  There 

are many possible factors that might be considered in any particular case to determine 

the question of best interests.  In practice the lawyer has to identify the factors that 

decide the ‘best interests’ issue in  the particular case of hand - factors such as 

protection of the child from possible harm, contact with siblings, and educational 

opportunities.  By identifying those  factors, the problem solver is assigning values to 

the ‘best interests’ open constraint.  

 

The corresponding cognitive conception to the concepts of factual, procedural and 

legal complexity is provided by Frensch and Funke’s (1995) concept of problem 

complexity discussed in Section 2.3.5.2. in which they identify the number of 

interrelated variables (which in lawyering terms is the number of facts and relevant 

legal principals) and the number of possible operators that are available to the 

problem solver (which in lawyering terms is the number of legal and procedures and 

legal remedies that might be available). 
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2.4.5 Methods 

Table 2.7 Methods 

Characteristic Corresponding cognitive conception 

The main problem solving methods 

available to the lawyer will be 

information gathering, problem 

decomposition and means-end analysis 

(Amsterdam, 1984). 

The problem is ill-defined in that generally only 

weak problem solving methods are available to 

the problem solver (Simon, 1973; Newell, 

1980). 

 

The ABA Taskforce (1992) relies on Amsterdam (1984) to argue that lawyers should 

be able to apply ‘ends-means thinking’, which is a synonymous concept to means-

ends analysis as used in the cognitive literature.  Amsterdam argued that means-ends 

analysis is the main problem solving method used by lawyers.  The ABA Taskforce 

observed however that an individual must be able to identify the problem goal to use 

this strategy.  In the case of many practical legal problems the goal will not be 

apparent in the early stages of problem solving.  The client may only have a vague 

idea that they want (for example) the best deal possible, or the client may want 

something that is not legal or achievable.   

 

Means-ends analysis is classified as a weak problem solving procedure technique 

from a cognitive perspective (Newell, 1980).  Simon (1973, p183) argued that the 

‘power of the problem solving techniques that are available’ is an indication of extent 

to which a problem is ill-defined.  

 

Anderson (1987) claims that novices in a field will use weak general methods, such as 

means-ends analysis, until such time as they develop domain procedural knowledge 

(see Section 2.3.2.1 above).  Experienced problem solvers will also use weak methods 

when they are faced with a novel problem in their field.  One explanation for the 

prevalence of the use of means-ends analysis in the field of law might be that because 

of the complexity of practical legal problems, practitioners rarely have similar 

problems presented to them. 
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2.4.6 Dimensions 

Table 2.8 Dimensions 

Characteristic Corresponding cognitive conception 

The problem will be embedded in a non-

legal context and may involve matters 

that the lawyer is not able to address. 

(Binder, Bergman, & Price, 1991). 

The problem involves matters that are outside 

the problem solver’s domain knowledge. 

 

The interviewing literature states that problems presented by clients at interviews will 

be embedded in client’s individual circumstances (Binder, Bergman, & Price 1991, 

p.3) and they will also be embedded in a non-legal context, such as a business, 

construction, medical or communications context.  Binder, Bergman, and Price ( p. 3) 

provide the example of a problem of surgical malpractice, which will be embedded in 

a medical context that will require the lawyer to know something about ‘medical 

diagnosis techniques, surgical procedures, and hospital practices’ to understand the 

problem.   

 

The problems that clients present at interviews are multi-dimensional in that they will 

have both legal dimensions and non-legal dimensions.  The non-legal dimensions may 

include financial, relational, psychological and personal values dimensions (Binder & 

Price, 1977; Binder, Bergman, & Price, 1991).  The ABA Taskforce (1992, p.141) 

observes that a practical legal problem, ‘‘cannot be defined solely in terms of legal 

constructs: It must take into account a wide range of fact-specific variables as well as 

the client’s goals, attitudes, and feelings”.  In cognitive terms, some aspects of the 

problem may require knowledge that is outside the problem solvers particular domain 

or field of knowledge.  

 
2.4.7 Summary 

This study uses the legal interviewing literature as the basis for arguing that the 

practical legal problems that lawyers encounter in lawyer and client interviews are 

emergent problems that have to be found by the problem solver (Section 2.4.2 above), 

and that they are ill-defined problems because they have uncertain initial states and 

goal states (Section 2.4.3) and because generally only weak problem solving methods 

are available to the problem solver (Section 2.4.5).  It is also argued these problems 
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are complex because they have numerous attributes with problematic relationships 

among them (Section 2.4.4) and because there are numerous possible operators 

available to the problem solver (Section 2.3.5.2). 

 

Based on this section’s cognitive synthesis of the characteristics of practical legal 

problems (Section 2.4) and the identification of the general problem solving 

procedures that the cognitive literature associates with those characteristics, this study 

predicts that individual legal practitioners use those general problem solving 

procedures listed in Table 2.9 in solving practical legal problems in lawyer and client 

interview settings. 

 

Table 2.9 General problem solving procedures  

Problem characteristic Associated procedures Source 

Emergent problems Recognition  Dillon (1982) 

 Search for problem attributes Dillon (1982) 

 Search for relationships 

among attributes  

Greeno (1978) 

Il-defined  Weak problem solving 

methods, such as:  

Simon (1973); Newell 

(1980) 

 • Means-ends analysis Newell & Simon (1972)  

 • Search for information Simon (1978) 

Complex  Problem decomposition Simon (1973) 

  
 

2.5 THE KNOWLEDGE BASE REQUIRED FOR PRACTICAL LEGAL 

PROBLEM SOLVING 

 
Shulman (1978) conceives of the various types of knowledge that a teacher uses to 

‘teach’ students in a class-room setting, as the teacher’s ‘knowledge base’.  This 

section brings together the syntheses of previous sections into a summary knowledge 

base for practical legal problem solving in a lawyer and client interview setting for the 

purpose of operationalising the Research Questions.  The base is constructed by 

synthesising the knowledge that the lawyering literature indicates that lawyers require 

to solve practical legal problems, which was identified in Chapter 1, and the 

knowledge in the form of procedures identified in Section 2.4 above.  The various 
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conclusions presented earlier in tables are collected in Table 2.10 below, and used to 

generate the synthesis in Table 2.11 below. 

 

Table 2.10 Source of information used to generate Table 2.11 

Source Title Thesis section 

Table 1.1 Domain conceptual knowledge derived from 

the lawyering literature 

Section 1.4.1 

Table 1.2 Problem solving procedures identified from the 

lawyering literature 

Section 1.4.1 

Table 2.1 Higher order procedures identified from the 

cognitive literature 

Section 2.3.2.5 

Table 2.9  General problem solving procedures identified 

from the cognitive literature  

Section 2.3.2.5 
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Table 2.11 Knowledge used in solving practical legal problems 
 

Problem-
solving 
element 

Knowledge of procedures Conceptual knowledge 

 Cognitive 
literature 

Lawyering 
literature  

Cognitive 
literature 

Lawyering 
literature  

Problem 
construction  

• Recognition 
• Search for 

problem 
attributes 

• Search for 
relationships 
among 
attributes 

• Problem de-
composition 

 

• Information 
gathering using 
relevant 
communication 
skills 

• Identification of 
potentially 
relevant facts 
using legal 
analysis and 
fact 
investigation  

• Domain and 
general 
conceptual 
knowledge 
(including 
knowledge 
organised in 
encapsulated 
and script 
form).  

• Substantive 
law 

• Procedural 
law 

• Evidence 
rules 

• Alternative 
dispute 
resolution 
mechanisms 

• Ethics and 
professional 
conduct rules  

 
Solution 
search 

• Weak 
problem 
solving 
procedures 

• Search for 
values to 
assign to 
variables 

• Generation of 
alternative 
solutions and 
strategies using 
legal analysis 
and fact 
investigation 

• Domain and 
general 
conceptual 
knowledge 
(including 
knowledge 
organised in 
script form). 

• Substantive 
law 

• Procedural 
law 

• Evidence 
rules 

• Alternative 
dispute 
resolution 
mechanisms 

• Ethics and 
professional 
conduct rules  

 
Control  • Goal selection  

• Monitoring 
• Planning 
• Switching 

   

 
 
2.6 SUMMARY AND FORMULATION OF RESEARCH QUESTIONS 

 
This chapter overviews cognitive theories relating to the knowledge that individuals 

use in problem solving, particularly problems that can be categorised as complex il-

defined problems.  It also reviews theories that conceive of problem solving as 

occurring in a metaphorical problem space.  This chapter then uses the legal 
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interviewing literature to identify the characteristics of practical legal problems and it 

uses the cognitive literature to define those characteristics in cognitive terms.  A 

synthesis of the findings presented in Chapters 1 and 2 of the knowledge that legal 

practitioners need to solve practical legal problems in a lawyer and client interview 

setting is developed and presented in Table 2.11.  This framework is used in Chapter 

3 to operationalise the Research Questions.  In particular Table 2.11 is used in Section 

3.4.2 of Chapter 3 to identify the procedures that the subjects used during the lawyer 

and client interviews and to develop a corresponding list of codes (Table 3.3 in 

Chapter 3). 

 
This chapter also overviews cognitive literature relating to expert and novice 

differences in problem solving.  Those differences are summarised in Table 2.2 above 

and they are used to inform the development of the general research questions below 

and the sub-questions listed in Section 3.3 of Chapter 3.   

 

A series of predictions are made in this chapter based on the syntheses of literatures 

that are reviewed.   

 

1. The cognitive literature on problem solving is used to predict that the subjects 

would use the general problem solving procedures that are listed in Table 2.9. 

(See also section 2.3.2). 

 

2. The literature on ill-defined problem solving and the executive function is 

used to predict that the subjects would organise the client’s concerns as a 

series of small problems rather than as a single large problem (Section 

2.3.5.3). 

 

3. The literature on expert and novice differences is used to predict that the 

experienced legal practitioner subjects are likely more than novices to 

categorise problems according to legal principles or legal procedures rather 

than the factual (surface) features of the problem (Table 2.2). 

 

4. The medical problem solving literature is used to predict that the experienced 

subjects will use knowledge in the form of encapsulations and scripts 
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(Sections 2.3.3.2, Section 2.3.3.4 and Section 2.3.6).  Novices will have to 

search for relevant knowledge to apply to problems.  

 

5. The literature on problem spaces is used to predict that the problem solving 

processes used by the subjects will be explained by Middleton’s (1998) 

problem space model (Sections 2.3.5.3 and 2.3.6). 
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CHAPTER 3 

METHODOLOGY 

 

Because of the strong history-dependence of the phenomena under study, the 

focus on the individual, and the fact that much goes on within a single problem-

solving encounter, experiments of the classical sort are only rarely useful.  

Instead, it becomes essential to get enough data about each individual subject to 

identify what information he [sic] has and how he [sic] is processing it. (Newell 

and Simon, 1972, p. 12.) 

 
 
3.1 INTRODUCTION 

 

This research investigates the knowledge that legal practitioners use to solve practical 

legal problems in a lawyer and client interview setting.  The questions investigated in this 

study, as derived from the literature that is reviewed in Chapters 1 and 2, are: 

 

1. How do legal practitioners find and construct practical legal problems?  

 

2. Are there differences in the knowledge that experienced legal practitioners use 

and that which novice practitioners use?  Do any differences reflect differences in 

the individual practitioner’s underling knowledge and how that knowledge is 

organised?  

 

This chapter presents the research approach, research design, data collection methods and 

data analysis preparation methods selected for the investigation. 

 

3.1.1  Purpose of the chapter 

The selected research approach was primarily a qualitative one as the investigation of the 

research questions required detailed descriptions and analysis of the knowledge that 

individual legal practitioners used to solve practical legal problems.  The research design 

consisted of four case studies - four bounded problem-solving episodes in the form of 

four lawyer and client interviews.  Two of these case studies involved experienced legal 
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practitioners and two involved novices.  All the case studies involved a similar problem 

scenario, which enabled comparisons to be made among the case studies. 

 

In summary, the primary data for the investigation were transcripts of video-recordings of 

lawyer and client interviews in which the subjects were engaged in solving an authentic 

practical legal problem.  These data were supplemented with transcripts of audio-tape 

recordings of video-stimulated recall interviews that the subjects completed after the 

lawyer and client interviews.  These transcripts were analysed for the knowledge that the 

subjects used to find and construct problems, and how that knowledge was organised.  In 

the following sections, these procedures are discussed in detail. 

  

3.1.2  Research approach 

This research used a qualitative approach.  Patton (1990) argues that the strategic themes 

of qualitative inquiry are that the inquiry is naturalistic, inductive, holistic, context 

sensitive, dynamic, and empathic.  It also involves unique case selection, thick 

description, personal contact, and flexibility in design.  This research shared those themes 

in the following ways.  It was naturalistic to the extent that it investigated the knowledge 

that legal practitioners used to solve authentic problems in a simulated naturalistic setting 

in which the researcher had no direct control over events as they unfolded.  It was holistic 

in that it sought to understand the various types of knowledge that the subjects used in 

problem solving.  It was inductive in that it was open to categories, hypotheses and 

theories emerging from the data.  It was sensitive to the context in which the data were 

obtained.  It was dynamic in that data collection and analysis methods were reviewed as 

the data unfolded.  It was empathic in that the researcher sought to be non-judgemental in 

respect to the views of the research subjects.  It involved unique case selection in that its 

focus was four case studies of individual legal practitioners solving practical problems.  It 

involved thick description to the extent that each subject’s use of various types of 

knowledge was described in a detailed and in-depth manner to create the conditions for 

understanding what knowledge was being used for what purpose (Denzin, 1989).  It 

involved personal contact with, and sensitivity towards the research subjects.  It was 

flexible in design to the extent that it involved a back and forth process of design and 

analysis.  For example over forty different procedures were initially identified from the 

literature and codes were assigned to each procedure.  Some of these procedures were not 

however discerned in the data while new procedures were.  As the data analysis 
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proceeded the list of codes was revised continuously having regard to the literature and 

what the data revealed. 

 

While an overall qualitative approach was adopted, some quantitative analysis was also 

used.  For example the analysis included an investigation of the number of times that the 

subject used knowledge in the form of legal concepts.  Qureshi (1992) argues that the 

mixing of qualitative and quantitative methods is appropriate where doing so helps to cast 

light on the problem being investigated.  Salomon (1991) provides further support for the 

mixing of methods with the argument that it is more logical and useful to conceive of 

research approaches as analytic and systemic rather than quantitative and qualitative.  

The ‘analytic’ approach is concerned with isolated variables while the ‘systemic’ is 

concerned with complex phenomena that involve multiple interdependent variables.  

Salomon (1991, p. 16) argues that within this analytic-systemic paradigm, qualitative and 

qualitative methods are complementary to the extent they can be used to provide different 

modes and levels of understanding of the particular phenomenon being investigated. 

 

3.2 RESEARCH DESIGN 

 

This research investigated a complex phenomenon (the knowledge that individual legal 

practitioners used to solve practical legal problems) within a bounded system (a lawyer 

and client interview) from the beginning to the end of a cycle (from the opening to the 

close of the interview).  Stake (1994, p. 236) argues that case study is a ‘choice of object 

to be studied’ rather than a methodological choice. The objects of study in this 

investigation were four lawyer and client interviews.  Each interview constituted a case in 

the sense described by Stake (1994, p. 237) in that the object of study in each instance 

was a ‘specific, unique, bounded system’. 

 

This research also satisfies Yin’s (1994) conditions for using case studies.  First, the 

research questions were of a type that is appropriate to investigate using case study in that 

they were exploratory questions.  Secondly, the investigation was of a contemporary 

phenomenon within a simulation of its real life context.  Thirdly, the researcher did not 

have control over the phenomenon being studied, in the sense that the researcher did not 

have direct control over the lawyer and client interviews as they were occurring.  
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The use of four case studies enabled comparisons to be made among the cases.  Figure 

3.1 below shows the possible combinations of individual case comparison.  

 

Figure 3.1 Possible combinations of case studies 

 

(The arrows show the 6 possible combinations of individual case comparison.) 

 

 

 

 

 

 

 

 

In this study, the primary comparison however is between the novice subjects on the one 

hand and the experienced subjects on the other. 

 

3.2.1 Data collection methodology 

The operationalisation of the research questions required a means of eliciting the 

knowledge that the subjects used to solve authentic practical legal problems in a 

naturalistic setting.  The think-aloud knowledge elicitation method is a widely used 

means of gathering rich data relating to the knowledge and thought processes used in 

problem solving in laboratory and quasi-naturalistic settings (Cooke, 1999; Ericsson and 

Simon, 1984 & 1996; Newell and Simon, 1972).  In the think-aloud method a research 

subject provides a contemporaneous, running, and off-the-top-of-their-head commentary 

of their thinking during a problem-solving episode (Ericsson & Simon, 1984 & 1996).  

Think-aloud method has had a long history of use in various problem-solving contexts 

(for example, de Groot, 1965). 

  

Think-aloud method is not however an effective knowledge elicitation method in every 

context.  Rowe, Cooke, Hall and Halgren (1996) used think-aloud method in an attempt 

to elicit knowledge used in airborne electronics trouble shooting.  These researchers 

Experienced 
subject case 1 

Experienced 
subject case 2 

Novice case 1 Novice case 2 
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found however that the method failed to elicit that knowledge.  One of explanations that 

Rowe and her colleagues offered for this was that the research subjects had difficulty in 

thinking aloud because they were not used to verbalising their thoughts about 

troubleshooting.  This is consistent with Ericsson and Simon’s (1984, 1996) argument 

that think-aloud method is appropriate only for tasks in which verbalisation is a natural 

part of thinking. 

 

It can certainly be argued that verbalisation is a natural part of thinking about practical 

legal problems.  Law students and legal practitioners have to be able to explain their 

thinking about problems to fellow students, fellow practitioners, judges and clients.  

Ironically however, the need for legal practitioners to speak their thoughts during 

problem solving in a interview context makes think-aloud method unsuitable for this 

research for the reasons outlined below.  

 

However, think-aloud method requires a problem solver to provide the researcher with an 

unanalysed commentary of her or his thoughts during a problem-solving episode.  This is 

not practicable however in a lawyer and client interview setting because the lawyer is 

already providing the client with a fairly continuous commentary of her or his thoughts.  

These thoughts would not necessarily be the ‘unanalysed’ thoughts that the think-aloud 

method elicits, but they would represent the lawyer’s contemporaneous thinking in the 

matter in a form that the lawyer considers is appropriate to communicate those thoughts 

to the client.  For the think-aloud process to work in this context, the lawyer would have 

to alternate between speaking her or his unanalysed thoughts, for the sake of the think-

loud process, and speaking her or those thoughts again, in a, perhaps, edited way, for the 

sake of the client.  The cognitive demands of doing that would be considerable (Ericsson 

& Simon, 1996) and it would undoubtedly cause confusion for both lawyer and client.  

Additionally, it would destroy the authenticity of the interview.  Olson and Biolsi (1991, 

pp. 247-248) counsel that the think-aloud process should not be used where it interrupts 

the subject’s natural behaviour.  

 

Hence this study required a data collection methodology that would enable the 

knowledge used in problem solving to be elicited from the naturalistic setting of a lawyer 

and client interview, but which would not intrude into the interview to the extent that the 

interview lost its character as an authentic activity.  Post-hoc methods such as video-
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stimulated recall interviews can provide an unobtrusive method of collecting data relating 

to problem solving in some contexts (King & Tuckwell, 1988).   Video-stimulated recall 

interviews enable a researcher to ask a subject about her or his thoughts during a prior 

problem-solving episode while the subject’s memory of the event is being stimulated by 

the subject watching a video-recording of the event.  Video-stimulated recall interviews 

were used in this research, but not as the primary data collection method for the reasons 

outlined below.   

 

Each lawyer and client interview lasted an hour and dealt with a problem that had 

numerous elements.  The experienced practitioners who were involved as research 

subjects had limited availability after the lawyer and client interviews.   It was therefore 

not considered practicable to seek to elicit all of the research subject’s thinking about the 

problem in a video-stimulated recall interview in as fine detail as would be required for 

this investigation.   That task would have taken more time than the subjects had available, 

and during much of that time they would have been repeating what they had already told 

the client in the lawyer and client interview.  

 

Hence the primary method of data collection chosen was observation by way of video-

recording the interview.  This provided an unobtrusive method of data collection.  The 

use of observation as a data collection method was supplemented with the use of limited 

video-stimulated recall interviews.  The purpose of those interviews was to elicit 

knowledge that might not be apparent in the observation data.  Two knowledge elicitation 

methods were therefore used for the purpose of accessing different types of knowledge, 

pursuant to the ‘differential access hypothesis’ as described by Cooke (1999, p. 483).  

Each method is described in detail in the following. 

 
 
3.2.1.1 Observation 

Observation is usually a direct method of eliciting the content and structure of knowledge 

(Olson & Biolsi, 1991, p. 247).  In this research an indirect method of observation is 

used, as the observation was by way of a video-recording of the interview (Lofland, 

1971). Observation is not always a useful method of eliciting knowledge as it will not 

always reveal the knowledge being used by a research subject in a particular context.  For 

example, observing someone using mental arithmetic to solve a mathematical problem in 
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silence will not reveal the knowledge that the person is using to solve the problem.  In the 

case of this research, however, the subjects provided an almost continuous verbal 

commentary of their thinking about the problem to the client.  This commentary was 

interrupted only when the client answered a question from the lawyer or, more rarely, 

asked a question or offered unsolicited information to the lawyer.   

 

There are not many examples in the literature of observation being used to gather verbal 

data for the purpose of eliciting problem-solving knowledge.  Kaufman and Patel (1988) 

used observation to investigate clinical expertise in endocrinology in the context of what 

Patel & Groen (1991, p. 105) describe as an ‘interactive, natural task’.  However the data 

were not used to identify directly the knowledge that their subjects used to diagnose the 

patient’s problem in that context.  A post-hoc method was used for that.  Kaufman and 

Patel video-taped the interactions between a ‘patient’ and several research subjects at 

different levels of expertise ranging from a senior medical student to a specialist 

endocrinologist.  The transcript was segmented into ‘physician-question-patient response’ 

pairings. Each segment was then analysed to investigate how the subjects elicited and 

used information in the doctor and patient interview setting, and what problem-solving 

strategies the medical practitioner used to make a diagnosis.  Hence this study’s use of 

observation extends Kaufman and Patel’s use, in that this study does use observation to 

identify the knowledge that research subjects are using in the interview setting. 

 

While this study acknowledges the limitations of relying on observation as a method of 

gathering data relating to the knowledge that individuals use in problem solving in this 

context (see below), it argues that observation had the potential to provide rich and 

contemporaneous data that it would not have been possible to obtain by other means.  

(Think-aloud method and video-stimulated recall interviews were ruled out as the 

primary data collection methods for reasons outlined in Section 3.2.1 above.) 

  

Another way of viewing how observation was used in this research is to view the lawyer 

and client interview setting as a type of question answering interview as described by 

Olson and Biolsi (1991, pp. 243-244).  In this form of interview, a subject is asked 

questions about a specific problem.  The resulting transcript can then be subject to either 

conversation analysis or protocol analysis or to both.  The advantages of this form of 

interview over the more common open form interview are that there is less likelihood of a 
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subject giving her or his subjective assessments of their problem-solving knowledge and 

there is less likelihood of interviewer bias (Olson & Biolsi, p. 245). 

 

Interviewer bias can occur where an interviewer frames questions that reflect her or his 

predetermined views.  There appears to be less risk of this interviews that focus on a 

specific problem than there is in open form interviews (Olson & Biolsi, 1991, p. 243).  In 

the case of this research, that risk was reduced further due to the ‘client’ being a paid 

actor who had not preconceived ideas relating to the research. 

 

It is argued that the types of knowledge that are synthesised in Chapter 2 as comprising a 

legal practitioner’s knowledge base (depicted in Table 2.11) will reveal themselves in the 

observation data in the following ways.  First, the subjects’ knowledge of legal concepts 

(see Table 2.11) will reveal itself in the number of different concepts that the subjects use 

in discussing the problems.  The subjects’ knowledge of procedures will reveal itself in 

the procedures that the subjects use during the interview.  The data will also allow a 

qualitative investigation to be made of each subjects’ use of procedures. 

 

The observation method used in this research shares some of the limitations that have 

been identified for think-aloud method.  Dunker (1945/1972) argues that think-aloud has 

the limitation of not providing a complete account of a subject’s thinking as the subject 

might consciously or unconsciously omit passing on some of her or his thoughts – thus 

the protocol is “relatively reliable only for what is positively contains, but not for that 

which it omits” (Dunker, 1945/1972, p. 11).  This phenomenon is even more likely to 

occur in the case of the observation method used in this research as the subjects were 

under no direction to pass all their thoughts on the problem to the client.  In addition, 

lawyers will sometimes withhold their thoughts from clients so they can consider those 

thoughts further or because they are waiting for the psychologically right moment to 

reveal the thought.  The way this research sought to overcome this limitation was by 

supplementing the observation data with data from video-stimulated recall interviews, 

providing an additional opportunity to source subjects’ thoughts.    

 

A further limitation of the think-aloud method is that it reveals only the knowledge and 

processes that a problem solver is conscious of using.  If the problem solver uses 

knowledge in the form of an automated process, the intermediate (automated) stages of 



  75 

the process will not available to the problem solver to verbalise as a conscious thought 

(Ericsson & Simon, 1984, p. 126).  One means of overcoming this limitation is to use a 

problem scenario that is likely to be unfamiliar and difficult (Middleton, 1998).  

Problems solvers are less likely to rely on automated procedures in that instance (Chi, 

Feltovitch & Glaser, 1981).  This study used an ‘authentic’ problem created by practising 

legal practitioners.  While it was not possible to tell in this research whether the problem 

was a ‘novel’ one for the subjects, all real-life legal problems are novel to the degree that 

every client’s situation will be different in some respects.     

 

In summary, the advantage of using observation, as argued in this section, is that it 

enables data of the knowledge that individual legal practitioners use to solve practical 

legal problems to be collected in the context of an authentic activity conducted in a 

naturalistic setting with minimal intrusion by the researcher.   

 

3.2.1.2 Video-stimulated recall interviews 

Stimulated recall typically involves a subject whose thought processes are to be 

disclosed and an interviewer whose role is to facilitate that disclosure.  A video-

taped or audio-taped recording of an event is replayed and the subject is assisted 

in recalling the covert mental activity which accompanied the overt behaviour.  

The technique of simulated recall is predicated on the assumption that subjects are 

both willing and able to recall and articulate their thought processes, and to do so 

as accurately and completely as possible.  (King & Tuckwell, 1983, p. 5) 

 

Video-stimulated recall interviews provide a means of eliciting data about a subjects’ 

thinking during an activity in circumstances in which it is not possible to obtain a 

concurrent verbal report from the subject of her or his thinking or where providing such a 

report would affect the subject’s performance of the activity.  Cooke (1999, p. 487) 

observes ‘[t]he most direct way to find out what someone knows is to ask them.’  Video-

stimulated recall interviews enable a researcher to ask a research subject retrospectively 

what they were thinking during a particular activity.   

 

Concurrent verbal reports are usually seen as providing better data than retrospective 

ones (Cooke, 1999) because of the possibility that a subject will suffer memory loss over 

time (Ericsson & Simon, 1984).  Dickson, McLennan and Omodei (2000, p. 217) 
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however claim that retrospective reports of thinking during ‘time-critical, dynamic 

decision-making’ tasks provide better data than concurrent reports because concurrent 

verbalisation can impair problem-solving performance in respect to those types of 

problems.  Those researchers found that concurrent verbalisation by research subjects 

performing a computer simulated fire fighting task impaired their problem-solving 

performance.  Those researchers found that, in comparison, post-hoc methods of data 

collection did not affect the problem-solving performance being investigated. 

 
Video-stimulated recall interviews are typically used in circumstances where it is not 

possible to obtain a concurrent report of a subject’s thinking (King & Tuckwell, 1983).  

For example, video-stimulated recall interviews have been used successfully to obtain 

post-hoc verbal reports of a teacher’s thinking while teaching a class (Ethell & 

McMeniman, 2000; McMeniman, Cumming, Wilson, Stevenson, & Sim, 2000; Meade & 

McMeniman, 1992; and Stevenson, 1999).  Video-stimulated recall interviews were 

appropriate for this research as it was not possible for the research subjects to provide 

concurrent verbal reports of their thinking during the lawyer and client interview without 

detrimentally affecting their performance and without corrupting the naturalness of the 

interview setting. 

 

King and Tuckwell (1983, p. 5) argue that video-stimulated recall method is predicated 

on researcher subjects being both willing and able to recall their thinking during the event 

being investigated.  Willingness to recall appears linked to the quality of the rapport 

between researcher and subject (King & Tuckwell).  Ability to recall relates to how long 

a subject’s memory of the event remains intact after the event.  Gaier’s (1954) research 

indicates that subjects whose memory is stimulated by an audio-tape suffered a five 

percent memory drop off two days after the event and a twenty percent drop off four days 

after the event.    In this present research the video-stimulated recall interviews were held 

between 4 hours and 4 days after the event.  The ‘drop off’ rate for this research is likely 

to be less than that reported by Gaier as video-tape rather than audio-tape was used to 

stimulate memory in this research, and thus a richer medium was used as the stimulant.   
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3.1.2.3 Summary 
 
This research relied on two data collection methods: observation and video-stimulated 

recall.  The advantage of using two methods is that the second method enables the 

capture of data that are not captured by the first method.  A further advantage of using 

observation by way of video-taping was that it allowed data to be gathered in an 

unobtrusive manner.  The effectiveness of observation as a data collection method was 

facilitated by the phenomenon that in the lawyer and client interview setting investigated, 

the subject provided her or his ‘client’ with a running commentary of her or his thoughts 

about the clients ‘problem’ that revealed the subjects conceptual and procedural 

knowledge related to the problem.   

 

The limitation of using observation in this context was that the commentary that the 

subjects provided may have been edited by the subjects for their clients’ consumption.  

This research sought to overcome this limitation by using video-stimulated recall as a 

complementary data collection method.   

 
 
3.2 DATA GATHERING PROCEDURES 

 
This section provides the rationale for the selection of the setting and the problem, the 

selection of subjects, and methods employed to gather data.  

 
3.3.1 Selection of the setting  

The researcher needed to obtain data of the knowledge used by legal practitioners solving 

authentic family law problems in a naturalistic setting.  It was not possible for the 

researcher to gather this data from real life lawyer and client interviews for the following 

reasons.  First, the researcher wanted to collect data from multiple research subjects all 

attempting to solve similar problems.  Real-life interviews would not generate this data as 

real life clients would not present similar problems.  Second, it would have been difficult 

to obtain the consent of both lawyers and clients to the collection of data from real life 

interviews due to the personal, confidential, and sometime distressing nature of family 

law problems.    

 

The same issues face researchers who want to obtain data relating to medical 

practitioners’ interactions with their patients.  One means that medical education 
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researchers use to overcome ethical difficulties of obtaining data from doctor and patient 

consultations is to gather data from simulated consultations in which an actor plays the 

role of a ‘standardised patient’ (Sanci et al. 2002).  Sanci et al. argue that simulated 

consultations involving standardised patients was an effective way to obtain data relating 

to medical practitioners skills, where the simulations were “very near to actual practice” 

(p. 44).  

 

The reason that the researcher sought to investigate problem solving in a lawyer and 

client interview setting was because that is the setting in which most people first present 

their problems to lawyers and it is the setting in which it might intuitively be surmised 

that many problems are resolved (Brown & Dauer, 1978).  The opportunity to collect data 

from lawyer and client interview was provided by the Queensland Law Society’s 

specialist accreditation scheme.  That scheme is open only to experienced legal 

practitioners.  As part of the accreditation process, these practitioners are video-taped 

interviewing ‘clients’ in a family law matter. The clients were actors who were briefed in 

their roles as clients by the accreditation committee.   These interviews took place in 

rooms that resembled a lawyer’s office or an interview room in a private law firm. 

 

The novice interviews were conducted at the Queensland University of Technology in a 

staff office that resembled an interview room in a law firm.  Those interviews were 

conducted using an actor who had played the role of client in the specialist accreditation 

interviews.  The actor received the same written briefing that was provided to her in the 

specialist accreditation interviews.  This briefing is in provided in Appendix A. 

 

The interviews were simulations of ‘first’ lawyer and client interviews in a potentially 

contentious matter.  In this type of interview, a client will typically seek the lawyer’s 

advice and help in resolving a potentially contentious situation involving at least one 

other person or party who is not present at the interview but whose rights, duties, or 

obligations are likely to be affected if the client’s goals is to be achieved.  In this type of 

interview the lawyer typically is seeking to (a) understand the client’s concerns, needs 

and wants, (b) identify the client’s options in respect of each aspect of the matter, and (c) 

identify the client’s preferred options and the means of carrying them out (Chay & Smith, 

1996).   These aspects of interviews are analogous to Anderson’s (1995, p. 237) three 
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essential features of a problem-solving episode, which are goal directedness, sub-goal 

decomposition and operator application. 

 

The aim of the data gathering procedures was to have clients present a standard problem 

scenario to each legal practitioner.  The information that the clients presented to each 

practitioner (derived from these scenarios) was not exactly the same in each instance due 

to the dynamics of the interview context.  Those dynamics are that it is often the lawyer, 

through her or his questioning, who determines what information is elicited about a 

problem and the order in which it is elicited.  Thus, if a legal practitioner fails to identify 

the possibility of some aspect of a matter, he or she will not deliberately ask questions 

aimed at eliciting information about that aspect of the matter.  In cognitive terms, the 

legal practitioner will fail to ‘find’ that aspect of the problem (Dillon, 1982). 

 

3.3.2 Selection of the problem 

For the purpose of constituting an authentic activity for the research subjects, the problem 

had to be similar to the problems that a legal practitioner might encounter while 

practising family law.  The authenticity of the problem was achieved by using a problem 

that was created for the 2001 Queensland Law Society’s family law specialist 

accreditation process.  The problem was written by a family law accredited specialist to 

reflect a typical problem that a client might present to a family law practitioner in 

practice.  The problem set out in the ‘client’ briefing in Appendix A.  The problem was 

intended to be multifaceted but not to be overly complicated, difficult, or obscure.  This 

study argues that in view of these features, it was authentic.  Also because the problem 

was created by practitioners who were independent of the researcher, there was no 

possibility of researcher constructing the problem to reflect his biases.    

  

3.3.3 Selection of subjects  

Because this study wished to compare experienced legal practitioners and novices, it was 

necessary to select subjects who had no or only a little experience practising family law 

(the novices) and subjects who had some greater level of experience (the experienced 

practitioners).  This research used years in practice and peer recognition as the criteria for 

identifying ‘experienced’ practitioners.  Absence of experience was used to identify the 

novices who were law graduates at the beginning of their practical legal training (that is, 

PLT ‘students’). 
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The literature provides various criteria for identifying different stages in the development 

of expertise, however these criteria often relate to the individuals level of cognitive 

development.   For example, Scandura (1981) offers a three stage model for the transition 

from novice to expert, which consists of (a) naive, (b) neophyte, and (c) master.   

 

Dreyfus and Dreyfus (1986) developed a five stage model based on research involving 

flying aeroplanes, driving cars, playing chess, and learning second languages.  Those 

authors’ model consists of five phases: (a) novice; (b) advanced beginner; (c) competence 

(d) proficiency; and (e) expertise.  A novice can recognise elements of the problem and 

he or she can select rules to apply to those elements.  The advanced beginner has learnt 

more context-free problem rules and features than the novice and he or she has also 

begun to recognise problem elements because he or she has encountered them in other 

problem situations.   In the competence phase ‘the number of recognisable context-free 

and situational elements present in real-world circumstances eventually becomes 

overwhelming’ (p. 23), but ‘a sense of what is important is missing’ (p. 23).  In this phase 

also the learner starts to make decisions rather than just follow rules and starts to become 

more personally involved in the outcome.  The learner in the competence phase is no 

longer merely applying rules in a detached manner.  In the proficiency phase the learner 

makes conscious choices of goals and decisions ‘after reflecting on the various 

alternatives’ (p. 28).  The learner also has had enough past experience to start to 

understand some problems intuitively, but the proficient still considers alternatives before 

making decisions.  In the expertise phase the learner ‘generally knows what to do ‘based 

on a mature and practiced understanding’ (p. 30).  Experts do not make conscious 

decisions in familiar situations; they just ‘do what normally works’ (p. 31). The expert is 

more likely to analyse her or his intuitions about a problem than the problem itself.    

 

Schmidt, Norman, and Boshuizen (1990) writing about expertise in the field of clinical 

medical practice suggest a four stage model for the development of expertise consisting 

of (a) development of elaborated casual networks, (b) the compilation of elaborated 

networks into abridged ones, (c) the development of illness scripts, and (d) the 

development of instance scripts.  Instance scripts are ‘memories of previous patients 

[that] are retained in memory as individual entities and are not merged into some 

prototypical form” (p. 617).  Each stage relates to how an individual’s knowledge of the 

patho-physiological causes of disease is structured.  
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Because all the models reviewed above use the individual’s cognitive development as the 

criteria for determining level of expertise, it was not possible to use them to select 

research subjects without carrying out extensive investigations of each potential subject’s 

cognitive development.  Moreover, each model comprises different numbers of stages in 

the progress from novice to expert.  The stages were not important in this research.  

Rather, in this research the focus was on any transformations of knowledge that may take 

place after several years of experience. 

 

Hence this research used years of experience in practice and peer recognition as the 

criterion for selecting research subjects.  In applying the ‘years in practice’ criteria, notice 

was taken of Hayes’ (1985) observation that generally an individual requires 10 years of 

practice in a field to achieve recognition as an ‘expert’, and also Sternberg and Horvath’s 

(1995) observation that there is no well defined standard that all experts meet.  This 

investigation thus proceeded on the basis of investigating differences between novice 

legal practitioners and experienced legal practitioners, rather than that of investigating the 

differences between novices and practitioners who satisfied some criteria that enables 

them to be classified as ‘experts’.   

 

The subjects selected in the experienced practitioner category for this research were both 

applicants for accreditation as family law accredited specialists in 2001.  A legal 

practitioner cannot apply for accreditation unless he or she has demonstrated at least 5 

years experience practising family law and is recognised by her or his peers as a 

competent family law practitioner.  The subjects selected in the novice category were 

graduate law students who had completed the academic requirements for admission as a 

legal practitioner (a bachelor of laws degree) and who were at the start of their practical 

training.  
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Table 3.1 The subjects  
 
 Student 1 (S1) Student 2 (S2) Lawyer 1 (L1) Lawyer 2 (L2) 
Gender Female Male Female Male 
Academic 
qualifications  

Bachelor of 
laws degree 

Bachelor of 
laws degree 

Bachelor of 
laws degree 

Solicitors’ 
Board 
examinations 
 

Practical legal 
training 

Nil Nil Graduate 
Diploma in 
Legal Practice 

5 years of 
articles of 
clerkship  
 

Admitted as a 
legal 
practitioner 
 

n/a n/a 1995 1979 

Years of family 
Law 
experience 
 

None None 6 years 22 years 

Other  Some case 
work with 
Prisoners’ 
Legal Service 

Five years 
work 
experience in 
hotel industry 

Only practises 
in family law 

Also practises 
in Criminal 
and Business 
law  

 
The above table discloses that unlike the other three subjects, Lawyer 2 did not complete 

a university law degree.  Instead he completed the Solicitors’ Board examinations while 

he completed a five-year apprenticeship in a law firm.  He thus has less formal education 

in the law than the other subjects as the Solicitors’ Board examinations dealt with a lesser 

number of ‘subject areas’ than university law degrees and did not deal with subjects areas 

in the same depth as university law degrees.  The fact that Lawyer 2 acquired his initial 

‘academic’ knowledge of the law in a different context to the other subjects, was a 

strength of the research design as it provided the potential for comparisons to be made 

between subjects (particularly between the two experienced subjects) based on the 

differences in their initial academic educations in the law. 

 
 
3.3.4 Collection of the data  
 
This section describes how the data were collected and justifies the approach to collecting 

the video-stimulated recall interview data.   
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3.3.4.1 Observation 

The observation data were collected using indirect observation by way of a video camera. 

The camera was set up to face the subject.  This was a requirement of the accreditation 

process.  The camera was placed as discretely as possible so as to not intrude too much 

on the interview process.  The cameral was set up by a professional video camera 

operator but was left to run automatically during the interview so that the presence of an 

operator would not intrude into the interview and detract from the naturalness of the 

setting. 

 

3.3.4.2 Video-stimulated recall interviews 

The video-stimulated recall interview data were collected in interviews with the four 

subjects as soon as practicable after the relevant lawyer and client interview.  The video-

stimulated recall interviews of ‘Lawyer 1’ and ‘Student 1’ and ‘Student 2’ were 

conducted within 24 hours of the lawyer and client interview as recommended by King 

and Tuckwell (1983).  The video-stimulated interview of ‘Lawyer 2’ was conducted 5 

days after the lawyer and client interview, which was the earliest availability of the 

practitioner concerned.  There was the possibility of increased memory drop off with this 

practitioner due to time that passed between the lawyer and client interview and the 

video-stimulated recall interview.  However, one strong indication of little memory drop 

off, despite the length of the interval between the two interview, was that Lawyer 2 did 

not at any stage during the video-stimulated recall process indicate that he could not 

recall what he was thinking about particular matters that the time of the interview. 

 

Lawyer 2 was the principal of busy suburban law firm and was not available for the video 

stimulated recall interview until five days after completing the lawyer and client interview 

because of the demands of his practice.  He also had another commitment immediately 

following the VSR session which meant that the VSR session ended prematurely when 

the practitioner had to attend to his next commitment.  That is, he looked only at the first 

37 minutes of the 58 minute lawyer and client interview during his video simulated recall 

interview.  (That is he looked only at the first 63.8 percent of the lawyer and client 

interview).  Although this VSR session was not completed in that the practitioner did not 

look at and comment on the whole lawyer and client interview, the researcher still 

decided to use the data that he was able to collect because it is extremely difficult to 

engage practising lawyers in investigations of this type, particularly practitioners with the 
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amount of experience in the field as Lawyer 2.  It is argued that this had little affect on 

the either the data or the analysis for these two reasons.  First, the video-stimulated recall 

interview captured his comments in respect to the Katrina return problem (apart from the 

issue of Aboriginality), which was the main focus of this research’s analysis.  Secondly, 

the video-stimulated recall interviews were only the secondary (complementary) 

knowledge-elicitation method used in this research – observation was the main or 

primary method. 

 

Researchers can take a structured or an unstructured approach to a video-stimulated recall 

interview.  In a structured approach, the interviewer asks a series of pre-determined 

questions.  A danger with this approach is that the researcher’s questions might lead the 

subject to provide comments that correspond to what is implied in the researcher’s 

question, rather than to provide comments that reveal the subject’s own recollections 

(Meade & McMeniman, 1992, p. 3).  The alternative unstructured approach allows the 

subject to decide when to comment and what to comment on, without being led by the 

researcher.  One way for the researcher to prepare a subject to do this is this is to use 

what Meade and McMeniman (1992) refer to as ‘Nespor’s technique’, which Meade and 

McMeniman cite as follows: 

(The researcher says) I’m going to play back the videotape of your class now.  

Instead of stopping it and asking you specific questions myself, I’d like for you to 

stop the tape when you see yourself making a decision and tell me what you were 

thinking at that point.  Examples of decision points might be: making decisions 

about routines, decisions for discipline, reactions to unexpected or unanticipated 

events, or moments where you are thinking about content and how it interacts 

with the students in the classroom.  Also, if you see things on the tape that you 

want to comment about, even though they aren’t exactly decisions, go ahead and 

stop the tape and talk about those events. (p. 3) 

 
This technique was used for this study especially to identify instances where a subject’s 

thinking might be influenced by the activation of a knowledge structure in the form of an 

encapsulation or a script.  It was assumed, based on the literature, that such as activation 

would cause an instantaneous understanding or a problem or a change in a previous 

understanding of a problem.   The precise words used in this research were: 
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I’m going to play the video tape of your accreditation session, I would like you to 

stop the video at points where you see yourself forming a view or gaining some 

understanding of the client’s matter, or, of what you may be able to do about the 

matter.  I’d also like you to stop the tape at points where you changed, revised or 

altered your view of or understanding, when you stop the tape I would like you to 

tell me what you were thinking at that point, also if you see anything at all on the 

tape that you want to comment about, even if you do not think that it relates to 

your understanding of the matter, please go ahead and stop the tape and talk about 

it.  At all times I want you to feel that you are in control of this session, but if 

there is something I would like to  explore I may ask you to comment on it.  Do 

you want me to clarify any aspects of viewing the tape and what the expectations 

are?   May I ask if you have formed any views of the matter before the interview? 

 

3.4 ANALYSIS OF THE DATA 

 

The data was analysed to find answers to the two research questions.  Research Question 

1 was operationalised into five sub-questions that were informed by the predictions made 

in Section 2.6 and what the data could reveal in respect to those predictions, which is 

presented in Table 3.2 below.   The sub-questions are: 

 

1 Did the subjects deal with the clients’ concerns as one problem or as a series of 

problems? 

 

2 What knowledge in the form of problem-solving procedures did the subjects use 

to find and construct problems? 

 

3 What conceptual knowledge did the subjects use to construct problems? 

 

4 Did the subjects use knowledge in the form of encapsulations or scripts in finding 

and constructing problems?  

 

5 Did the construction of problems by the subjects follow Middleton’s (1998) 

problem space model? 
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Research Question 2 was operationalised by comparing the findings in respect to the 

Research Question 1 sub-questions as they related to the experienced subjects, on the one 

hand, and the novices, on the other. 
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Table 3.2 Operationalising the research questions 
 

Research question What the data can reveal Analysis method 
1.1 Whether the subjects deal 

with the clients’ 
concerns as one 
problem or as a series 
of problems. 
 

1.1.1 A qualitative analysis of the 
lawyer and client interview 
transcripts to investigate how 
the subjects dealt with the 
client’s concerns, that is, 
whether the subjects dealt 
with the client’s concerns as 
one large problem or as a 
series of smaller problems 
(see row 1 of the second 
column of Table 2.11).    

 

1. How do legal 
practitioners find 
and construct 
practical legal 
problems? 

1.2 The knowledge in the 
form of problem-solving 
procedures that subjects 
used to find and 
construct problems. 

1.2.1 Quantitative and qualitative 
analyses of the subjects’ use 
of the coded procedures in the 
lawyer and client interview 
transcripts (see the second 
column of Table 2.11). 

 
 1.3 The conceptual 

knowledge that the 
subjects used to 
construct problems. 

1.3.1. A quantitative analysis of the 
lawyer and client interview 
transcripts to investigate the 
number of different legal 
concepts referred to by the 
subjects and the frequency of 
those references by each 
subject (see the third column 
of Table 2.11).  

 
1.4 Whether subjects used 

knowledge in the 
form of 
encapsulations or 
scripts in finding and 
constructing 
problems? 

 

1.4.1 A qualitative analysis of the 
lawyer and client interview 
transcripts and the video-
stimulated recall transcripts to 
investigate any use of over-
arching diagnostic concepts 
and script driven forward 
reasoning as well as instances 
where subjects’ reached 
conclusions without  having 
to engage in any obvious 
step-by-step reasoning 
processes (see the fourth 
column of Table 2.11).  

 

 

1.5 Whether the subjects’ 
construction of 
problems 
corresponded to 
Middleton’s (1998) 
problem space 
model? 

1.5.1. A synthesis of the findings in 
respect to 1.1 and 1.2 above 
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3.4.1 Preparation of the data for analysis 

With few exceptions, general theories of this kind [problem solving] are not 

concerned with the sequential relations among processes, but rather with the 

typology of processes and their relative frequency.  Predictions might be made, 

for example, that more skilled subjects would use certain kinds of processes that 

less skilled subjects would not use.  (Ericsson & Simon, 1984, p. 204.) 

 

In the following paragraphs data transcription and segmentation procedures for the 

observation and video-stimulated recall data are overviewed. 

 

3.4.1.1 The lawyer and client interview data 

The audio tracks of the video tapes of the lawyer and client interviews were transcribed 

into text.  The text was segmented and coded. The coded transcripts for the four subjects 

are contained in Appendix B (Lawyer 1), Appendix C (Lawyer 2), Appendix D (Student 

1) and Appendix E (Student 2).  The following sections present and justify the approach 

used for segmentation and coding of the data. 

 
A usual way to segment protocol data is to divide the data into units that represent a 

single thought or process (Ericsson & Simon, 1993).  Ericsson and Simon call these units 

‘statements’.  Ericsson and Simon (p. 266) suggest that statements might be complete 

sentences or phrases, but that ‘in normal speech, statements are often abbreviated phrases 

– even single words’.  The cues that identify a statement are ‘pauses, intonation, contours, 

etc., as well as syntactical markers for complete phrases and sentences – the cues for 

segmentation in ordinary discourse’ (Ericsson and Simon, 1984, p. 205).  Eckersley 

(1988, p. 89) illustrates how this form of coding works with the observation 

‘[s]egmenting (or ‘chunking’) of protocols was relatively simple, since verbal pauses 

were used to begin new lines of text.  Other clues to chunking were hesitations and 

syntactically complete thoughts.’ 

 

Two alternative ways to segment protocol data are to segment it according to complete 

ideas or to segment it using a set time interval (Ericsson and Simon, 1984).  Both these 

criteria force the researcher to consider the context of the utterance to determine, in the 

first case, what constitutes a complete idea, and in the second to make sense of the 

segment.  Patel, Evans and Groen (1989) segmented transcripts of doctor and patient 
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interviews by segmenting each exchange between the doctor and patient as question and 

answer pairs.  This method was not adopted for this research as many of the lawyers’ 

turns in the conversation were quite lengthy and dealt with a variety of matters.  Those 

turns needed to be broken down into smaller segments for analysis.  Even then, the 

analysis revealed that some segments contained more than one procedure.   

 

Ericsson and Simon (1984) advocate segmenting according to the cues referred to above 

as the segment is then assumed to relate to a ‘single production activity’ (p. 207).  They 

advocate context free coding for the reason that if context is taken into account it reduces 

reliability as other researchers may not know how much context was considered in 

determining a code.  The other usual coding convention is to give each segment a single 

code (Ericsson & Simon, 1984; Yang, 2002).  Yang however offers an alternative view 

which this research adopted: 

If the segment is large enough to make sense, then more often than not, it contains 

the potential for multiple categories…The serial versus parallel processing nature 

of the humanities task results in rich, tangled webs of interrelated data.  The 

cyclical, iterative process of categorizing and encoding; referring back to the 

original and to the emerging body of material, is context-dependent, researcher-

dependent, but also reader-dependent (reader as interpreter of data).  For the 

subject, researcher, and reader; context cues cognition and cognition is situated in 

context. (p. 11) 

 

This research adopted Yang’s (2002) approach in that it was open to segments revealing 

the use of two or more different procedures.  Where more than one procedure was found 

in a segment, the parts of the segment that related to each procedure were designated by 

the alternate use of highlighting and plain text, as is shown in the segment below.  The 

segment number is in column 1, the subject is in column 2, the segment’s text is in 

column 3 and the code or codes that relate to the segment are in column 4. 

  

250 S1 That’s OK.  These are the matters, Family Law is one of 

those areas where sometimes we have no alternative but to 

go to court but other times we can resolve it outside of court 

[um] through mediation [um] 

A~LP 

 

A~ME 
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3.4.1.2 The video-stimulated recall data 

The audio-tapes of the video-stimulated recall interviews were transcribed into text.   The 

text was analysed to identify those passages that reflected the subject’s interactive 

thoughts, which are the thoughts that the subject had about the client’s problems during 

the lawyer and client interviews. King and Tuckwell (1983) distinguish interactive 

thought from non-interactive thoughts.  Non-interactive thoughts are when a subject 

(King & Tuckwell): 

(a) is recalling what he [sic] is saying, rather than what he is thinking, 

(b) is showing awareness of what he is doing, rather than what he was thinking, 

(c) [is] engaging in general discussion about teaching or learning, situations in 

teaching or learning, teaching techniques , etc. 

(d) [is] providing a reason, explanation or rationale for what he was doing or 

saying, 

(e) [is] summarizing, restating, reviewing what has been said previously, 

(f) if a teacher, is commenting on pre-instructional planning or is discussing 

background characteristics of pupils, 

(g) [is] expressing uncertainty about whether the thoughts and feelings are 

interactive. (p. 15) 

 

The focus of this research was on interactive thoughts; so those were identified by the use 

of highlighting in the transcript.  The transcripts are contained in Appendix F (Lawyer 1), 

Appendix G (Lawyer 2), Appendix H (Student 1) and Appendix K (Student 2). 

 

3.4.2 Coding the lawyer and client interview transcripts  

The lawyer and client interview transcripts were coded to identify the knowledge in the 

form of procedures that each subject used in the interview.  Chapter 1 identified the 

domain conceptual knowledge and the domain problem-solving procedures that the 

lawyering literature indicates are needed to solve practical legal problems.  Chapter 2 

identified the general problem-solving procedures and the control procedures that the 

cognitive literature indicates are needed to solve practical legal problems in the context of 

a lawyer and client interview.  Table 2.11 was then generated in Section 2.5 to provide a 

synthesis of the knowledge that the lawyering and cognitive literatures indicate is used by 

individuals in solving problems of the type that research investigates.  
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The list of codes in Table 3.3 below was then developed using the synthesis contained in 

Table 2.11 and from the analysis of the lawyer and client interview transcripts 

themselves.  The final list of codes was used to code the lawyer and client interview 

transcripts.  The coding approach was a referential one in that the codes were used to 

denote text in which a subject used knowledge in the form of a particular procedure 

(Miles & Huberman, 1994).  The codes were used as heuristic devices to discover and 

collect instances of particular types of knowledge so that use by each subject of those 

procedures could be analysed for the purpose of finding commonalities in use, 

differences in use, frequency of use and patterns of use (Miles & Huberman, 1994).   
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Table 3.3 List of codes 
 

Control procedures Code Example 
 

1. Goal setting  C~GS • ‘….that is what we want to see’ 
2. Planning  C~PL • ‘Alright so if we could have just have a look at 

that’ 
Information gathering 

procedures 
Code Example 

 
3. Initial broad question I~BF An open type question such as: 

• ‘What’s happened?’ 
4. Initial narrow question I~NF A narrow type question such as: 

• ‘What’s her name?’ 
5. Progressive narrowing 

question 
I~PN The questions that follow either a ‘broad first’ 

question or a ‘narrow first’ question in a sequence. 
6. Check question I~CH  A question that seeks confirmation of something:  

• ‘OK?’ 
Attribute identification 

procedures 
Code Example 

 
7. Identification of an attribute 

in the nature of how a court 
would view the matter or the  
action a court would take 

A~CA • ‘…but then that would be something that the 
court do take into account’ 

8. Identification of an attribute 
in the nature of legal costs 

A~CO • ‘This process along here will run into you 
know various amounts of money.’ 

9. Identification of an attribute 
in the nature of a legal 
aspect or implication  

A~LI •  ‘…and that um will be one of the factors that 
that will certainly weigh in his favour to 
maintain a regularity of contact with her, OK’ 

10. Identification of an attribute 
in the nature of an available 
legal procedure 

A~LP • ‘…we have to file some sort of document 
called an application 

11. Identification of an attribute 
in the nature of a mediation 
or negotiation  

A~ME • ‘…and at this conciliation conference hearing 
we’re going to get an opportunity to settle and 
settle everything. 

12. Identification of an attribute 
in the nature of a practical 
(non-legal) factor or option 

A~PR •  ‘… because sometimes [um] when a lawyer 
does something people jump’ 

Move identification procedures Code Example 
 

13. Identification of a move 
involving a legal procedure 

M~LP •  ‘So um what I’d suggest, if it is okay with 
you, is that we really get going with this 
warrant application’ 

14. Identification of a move 
involving a mediation 
procedure 

M~ME • ‘So that you can sit there and say that he’s 
unsuitable and you want to renegotiate the 
conditions of his access’ 

15. Identification of a practical 
(non-legal) move  

M~PR • ‘Um you may be able to do the sort of 
investigative work that needs to be done 
yourself’ 
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The final list of codes did not include codes for the procedures of legal analysis and fact 

investigation, which are procedures described in the lawyering literature.  The data did 

not clearly reveal what data were the products of legal analysis on the one hand and what 

segments were the products of fact analysis on the other.  It seems that these processes 

are not independent of each other.  This seems to confirm the approach of the ABA 

Taskforce (1992) which identifies Legal Analysis and Reasoning as part of the Fact 

Investigation process, and Fact Investigation as part of the Legal Analysis and Reasoning 

process.  Weinstein (1998, p. 3) provides further support for this argument with his 

observation, based on his cognitive research into practical legal problem solving, that 

‘although we talk about applying law to facts, in the earliest phases of the lawyer’s work 

on a case the facts and the law are integrated and become merely alternate expressions for 

the same ideas in the lawyer’s mind’.  The justifications of the codes that were used are 

as follows. 

 

3.4.2.1 Control 

While four possible control procedures were identified in the literature review (Table 2.1 

in Section 2.3.2.5), only two however were observable in the data: goal setting (C~GS) 

and planning (C~PL).  Goal setting occurred where the subject explicitly identified a goal 

– something that he or she or the client wanted to achieve, such as ‘Now this behaviour 

has got to change [yeah] but that is another [yeah] another issue’ (Lawyer 2, segment 

207).   

 

Planning (C~PL) was used to code segments in which the subject identified the order in 

which he or she intended to investigate particular aspects of the problem, for example 

‘Okay what we might do June is um we’ll just have a talk about the child related matters 

and then we’ll have a talk about the property [ah ha]’ (Lawyer 1, segment 63).  It also 

denotes segments in which the subject identified future actions that he or she would need 

to take in respect to the problem, such as ‘but then we could look at perhaps um the court 

ordering his aunt to give the information or um take some other steps to try to locate him 

and’  (Lawyer 1, segment 154). 

 

3.4.2.2 Information gathering 

Four information gathering procedures were identified in the data - broad first question 

(I~BF), narrow first question (I~NF), progressive deepening (I~PD), and check question 
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(I~CH).    All these procedures have their counterparts in the legal interviewing literature 

- open questioning, narrow questioning, T-funnel questioning and check questioning 

(Binder & Price, 1975).  A broad first question is a question that does not seek to limit the 

client to any particular choice of answers.  Examples of broad first questions are: 

• How can we help you today? 

• What do you think are the possibilities? 

 

A narrow first question is a question that the client can really only answer in one way, for 

example: 

• What’s his name? 

• Where does she live? 

 

A progressive deepening question is any question that follows the initial broad first 

question or narrow first question in a line of questioning.  A check question is where a 

subject asks the client to confirm something that the subject has just said.  Check 

questions are often in the form of ‘OK’ or ’Do you see what I mean’. 

 

3.4.2.3 Attribute identification 

The cognitive literature identifies ‘search for problem attributes’ and ‘search for 

relationships among attributes’ as key procedures in problem finding.  The literature also 

identifies ‘search for values to assign to problem attributes in the nature of variables’ as a 

key procedure in solving ill-defined and complex problems.  Attribute identification 

involved the subject identifying and describing some factual or legal matter that related 

directly or indirectly to the client’s problem, for example where Lawyer 1 says ‘The court 

generally won’t prevent him having contact with the child, um providing that there’s no 

real concern about the child’s welfare with him’ (Lawyer 1, segment 198).  That segment 

was coded as (A~CA) to denote an attribute in the nature of something a court would do 

or not do, or a view that a court would take of the matter. The different types of attributes 

that were identified in the data are described in Table 3.3 above. 

 

3.4.2.4 Move identification   

The data revealed segments that were attributes of the problem in the nature of something 

that the subject or client could do, or needed to do, to advance the matter.  These 
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segments were coded as move identification (MI).  Where a subject merely referred to the 

general availability of a particular legal procedure or other type of possible move the 

segment was coded as attribute identification.  Where a subject referred to a legal 

procedure or other move as one that the lawyer or client should take, or should consider 

taking, the segment was coded as move investigation.  An example of a move 

investigation in the nature of legal proceedings is where Lawyer 1 stated ‘but certainly I 

think that we should put in an application for property settlement as well Okay? ‘(Lawyer 

1, segment 519).   This segment was coded as move investigation procedure involving a 

move the nature of a legal proceedings (M~LP).  The different types of move that were 

found in the data are listed in Table 3.3 above.  

 

3.4.2.5 Analysing the video-stimulated recall interview transcripts 

The analysis of the video-stimulated recall interview transcript consisted of identifying 

those passages that represented the subjects’ interactive thoughts as described in Section 

3.4.1.2 above.  Those passages were then examined to identify the use of encapsulated 

knowledge and indicators of the use of scripts, such as trigger words and other indicators. 

 
 
3.5 STRENGTHS AND LIMITATIONS OF THE RESEARCH DESIGN 

 

3.5.1 Overall strengths 

The strengths of the research design were that it enabled rich data to be gathered of an 

authentic problem-solving activity in a naturalistic setting.  It also enabled comparisons 

to be made between experienced practitioners and novices.  It used two different data 

collection methods to collect data relating to the same activity.  The data collection and 

analysis methods were transparent.  Several different kinds and levels of analysis were 

applied to the data. 

 

3.5.2 Internal validity 

This research sought to ensure internal validity by gathering and analysing all the data 

generated in the four lawyer and client interviews being investigated.  The use of the 

whole interview as data reduced the possibility that some types of knowledge might be 

missed in the investigation.  Two data collection methods were used to seek to capture as 
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much data as possible, although this endeavour was frustrated in respect to Lawyer 2 to 

the extent discussed in Section 3.3.4.2 above. 

 

3.5.3 External validity 

Validity in qualitative research is concerned with ensuring that there is a valid 

understanding of the phenomena being investigated rather than obtaining findings that 

can be generalised across populations (Maxwell, 2002).  This study seeks only to be 

generalised to the extent that some of the explanations for its findings may be used to 

make sense of activities similar to those investigated involving similar people in similar 

settings (Yin, 1994, p. 10).  Validity was also sought in seeking not to distort the data and 

to describe what was happening having regard to the perspective of the persons involved 

(Maxwell). 

 

3.5.4 External reliability 

This research focussed on four individuals solving practical legal problems in a particular 

moment in time.  In addition, the problems were presented to the subjects by a client who 

varied her presentation of the problem from interview to interview for a variety of 

reasons, but mainly the questions that the subject was asking her in the interview.  The 

problem-solving episodes that were constituted by these interviews and then investigated 

by this research are not likely to be replicated by other researchers, however the data 

collection and analysis methods are described in detail for researchers who may 

undertake similar studies. 

 

3.5 Internal reliability 

Inter-coder reliability was established by the researcher by employing a research assistant 

to code twenty-five precent of the segments of each transcript.  The research assistant 

was given the written descriptions of the codes and the researcher and the assistant coded 

a passage of one of the transcripts together.  The researcher made some changes to the 

explanations of codes as a result of this process.  The research assistant was then given a 

portion of each transcript to code on her own.  The portions given to the research 

assistant came from a different stage in each interview.  The percentage of initial 

agreement between the researcher and the inter-rater were: 
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Table 3.4 Reliability 

Subject Total segments Segments checked Agreement 

Lawyer 1 359 90 86% 

Lawyer 2 325 81 84% 

Student 1 187 47 89% 

Student 2 290 73 88% 

 

The researcher and the inter-rater subsequently reached agreement on the coding of all 

the segments except segment 174 of the Lawyer 1 interview:   

 

174 L1 OK so don’t be too stressed, there are things that we can do 

and do fairly quickly [uh ha]. 

M~PR 

A~PR 

 

The researcher coded the first limb of the segment as ‘move’ of a practical nature as the 

subject as talking about something that the client could or should do.  The inter-rater 

however coded it as problem attribute (of a practical nature).  The researcher treated as a 

‘move’ for the purpose of the data analysis.  Four segments were considered not able to 

be coded and were excluded from further analysis: Lawyer 2 segment 493; Lawyer 2 

segment 509; Student 1 segment 64 and Student 2 segments 248 and 352. 

 

3.5.6 Limitations 

The limitations of this study and how those limitations were, or can be, overcome are: 

 

1. The study investigated only one of many settings in which legal practitioners 

solve practical legal problems.  This limitation can be overcome by further 

research in other settings.      

 

2. The study investigated only problems in the area of family law.  This 

limitation can be overcome by further research in lawyer and client interview 

settings that involve problems from other areas of practice. 

 

3. The coding process required the coder to form judgements on what the subject 

was doing from the subject’s perspective.  There was not a perfect match 

between the researcher’s and the inter-rater’s codings of procedures.  
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However agreement was reached on only the segments coded differently by  

the researcher and the inter-rater, except one segment where agreement was 

not reached. 

 

4. The problems were presented to each subject by a ‘client’ who presented the 

problem in different ways to each subject depending on the questions that the 

subject asked.  The client may also have been influenced in their presentation 

of problems by the level of rapport that they felt with the subject, how many 

other times they had presented the problem to other subjects and how well 

they had learnt the problem scenario.   The subjects were given pre-interview 

briefings that aimed to reduce this phenomenon.  

 

5. The video-stimulated recall interview of one subject occurred five days after 

the lawyer and client interview which increased the possibility of memory 

drop off.  All the video-stimulated recall interviews were held as soon as 

practicable after the lawyer and client interviews.  The possibility of drop-off 

was reduced by using the rich medium of a video as the stimulant in the 

process.  Also this investigation did not rely solely on the video-stimulated 

recall interviews to elicit the knowledge that the subjects used in problem 

solving.  The primary elicitation method was observation by way of video 

recording of the lawyer and client interviews themselves. 

 

6. Lawyer 2 was not available for a complete video-stimulated recall interview 

although he did complete it so far as it related to the ‘Katrina return’ problem 

(apart form the issue of ‘Aboriginality’) which was the main focus of the 

analysis. 

 

7. The explanation of the findings can only be generalised to the extent that they 

may help others make sense of similar situations.  This is not so much a 

limitation of the method but a legitimate characteristic of case study research. 
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3.6 SUMMARY AND CONCLUSIONS 

 

This chapter has outlined and provided the arguments for the appropriateness of the 

research approach, research design, data collection methods and data analysis preparation 

methods that were selected to investigate the research questions.  

 

This study used well-proven well-documented procedures to collect rich data relating to 

authentic problem-solving activities conducted in a naturalistic setting – a setting that is 

often inaccessible to researchers because of client confidentiality issues.   Two data 

collection methods were used to increase the possibility of capturing most of the types of 

knowledge used by the subjects.  Protocol analysis method was adapted to analyse the 

lawyer and client interview data using a coding scheme developed to provide a suitable 

frame of analysis for this research. 
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CHAPTER 4  

RESULTS 

 

4.1 INTRODUCTION 

 

This chapter presents the results of the analysis of the empirical data.  The 

research questions are: 

 

1. How do legal practitioners find and construct practical legal problems? 

 

2. Are there differences in the knowledge that experienced legal 

practitioners use and that which novice practitioners use?  Do those 

differences reflect differences in the individual practitioner’s underlying 

knowledge and how that knowledge is organised? 

 

The following sub-questions in relation to Research Question 1 were formulated 

(see Table 3.2) and the results are organised according to these sub-questions: 

 

Sub-questions in respect to Research Question 1 

1.1 Did the subjects deal with the clients’ concerns as one problem or as a 

series of problems? 

 

1.2 What knowledge in the form of problem-solving procedures did the 

subjects use to find and construct problems? 

 

1.3 What conceptual knowledge did the subjects use to construct problems? 

 

1.4 Did the subjects use knowledge in the form of encapsulations or scripts to 

find and construct problems?  

 

1.5 Did the subjects’ construction of problems correspond to Middleton’s 

(1998) problem space model? 
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Each analysis for each sub-question included a comparison of the experienced 

subjects, on the one hand, and the novice subjects, on the other.  These 

comparisons were used to examine Research Question 2.  

 

 4.2 RESEARCH QUESTION 1: HOW THE SUBJECTS FOUND AND 

CONSTRUCTED PROBLEMS  

 

The findings in respect to each sub-question are reported in the following. 

 

4.2.1 Sub-question 1.1: Did the subjects deal with the clients’ concerns as 

one problem or as a series of problems? 

This analysis investigated the matters that were discussed in the lawyer and client 

interviews.  Those matters are listed in Table 4.1 below.  Not all the subjects 

investigated all these matters.  The matters that each subject investigated, and the 

order in which each subject investigated those matters, are set out in Table 4.2. 
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Table 4.1 Matters discussed during interview  

Issue Description 
Client’s concerns Student 1 (only) began the interview by investigating 

generally the issues that the client wanted to discuss at the 
interview. 
 

Initial details  All the subjects asked a series of questions relating to the 
names, ages and residence particulars of the client, her 
husband and the children.   
 

Katrina’s return This was the matter of securing Katrina’s return from the 
husband.  All the subjects identified that this matter also 
involved the preliminary matter of locating the husband. 
 

Future contact  This matter arose from the client not wanting the husband to 
have further contact with Katrina after she was returned to the 
client.  Some subjects also linked this matter to the matter of 
the husband’s Aboriginality. 
 

Future residence  Lawyers 1 and 2 identified the matter of the husband possibly 
seeking to have Katrina reside with him and his new partner at 
some time in the future.   
 

Paying the husband This matter arose from the client stating that she was willing 
to pay the husband to stop having contact with Katrina. 
 

Interview matters Lawyer 2 discussed the purpose of the interview itself. 
 

Husband’s 
Aboriginality 

This matter arose from the client stating that the husband felt 
that he had a special relationship with Katrina arising out of 
their shared Aboriginality. Some subjects also linked this 
matter to the matter of future residence.  
 

Child support This matter was pursued only by Lawyer 1 and involved the 
fact that the husband was not contributing to the support of the 
children. 
 

Property This matter arose from the information provided by the client 
that she and her husband had not effected a property 
settlement.  It involved an associated matter of a trust fund 
that the client’s father had set up for her. 
 

Costs This matter was introduced by the subjects and involved the 
cost of pursuing the return of Katrina and a property 
settlement through the courts. 
 

Divorce The subjects identified that the client and her husband had not 
been divorced. Some subjects investigated this issue in detail.  
 

Future actions Most subjects ended the interview with a discussion that 
recapped their previous advice as to the steps the client could 
take to recover Katrina and obtain a property settlement. 
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In summary, the analysis revealed that all the subjects engaged in a general 

investigation of the clients’ concerns by way of an ‘initial details’ gathering phase, 

early in the interview.  All subjects then investigated the client’s concerns in respect 

to the husband’s failure to return Katrina after a contact visit.  All subjects found and 

constructed a series of problems relating to that matter.  Those problems included how 

the husband might be located and how he might be prevented from not returning 

Katrina in the future.  All the subjects, except Student 1, also investigated the issue of 

property settlement.  At the conclusion of the interviews, most subjects restated their 

main recommendations in respect to the ‘Katrina’s return’ problem and introduced the 

matter of the costs of taking legal action, if they had not discussed that matter 

previously.  The following provides a more detailed analysis of the matters that each 

subject discussed with their client during their interview and the problems that they 

constructed in respect to these matters. 

 

Lawyer 1 

Lawyer 1 identified that the client had a ‘family law’ problem at the start of the 

interview (segment 3).  She then asked the client for some ‘initial details’ that 

consisted of a series of questions relating to the names, ages and addresses of the 

client and her husband and their children, where those people were living and whether 

the client and her husband were separated (segments 1 to 60).  All the subjects asked 

for similar details at, or near the start of, the interview.   

 

Lawyer 1 then identified that there were ‘property issues’ (segments 61 to 63) and 

‘child-related matters’ (segment 63).  Lawyer 1 told the client that she would deal 

with the child related matters first and the property matters second.  That is, at that 

point she disaggregated the ‘family law problem’ that she found in segment 3 into the 

broad categories of ‘property’ and ‘child-related matters’.  After advising the client 

that she would deal with the ‘child related matters’ first, Lawyer 1 asked about 

‘contact’ (segment 64) which led the client to inform her that ‘Um Katrina’s had 

contact with her father and she’s not returned’ (segment 67).  Lawyer I then 

proceeded to investigate the matter of Katrina’s return (segments 69-186).   

 

In her investigation of Katrina’s return, Lawyer 1 initially asked questions relating to 

the existing arrangements for the husband’s contact with Katrina.  When the client 
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revealed that she did not know the present whereabouts of the husband, (segment 

104), Lawyer 1 focussed on locating the husband (segments 107-186).  That is, she 

‘found’ that locating the husband was problematic and she proceeded to construct a 

problem to deal with the matter. 

  

At segment 187 the client raised the issue of whether the lawyer could help the client 

‘to stop John from seeing Katrina ever again’.  Lawyer 1 did not however go on to 

construct a problem involving preventing the husband having further contact.  Rather 

she constructed a problem relating to ensuring that the husband was aware of his 

obligations under the court approved contact arrangements (segments 188-221).  

During the discussion of this issue, Lawyer 1 asked: 

 

205 L1 Is there any reason why Katrina might be in danger with him 

or or a concern about her welfare with him? 

I~NF 

 

It is likely that Lawyer 1 would have constructed a different problem to the one that 

she did in relation to this issue, if the client’s answer to that question indicated Katrina 

was in danger.  This part of the interview is noteworthy as it shows Lawyer 1 finding 

and constructing a problem (ensuring the husband understands his obligations) that 

was different to the problem that the client indicated that she wanted addressed 

(preventing the husband having further contact).  

  

Lawyer 1 then returned to the matter of ‘Katrina’s return’ (segments 225-226) by 

restating her advice that the client could start an urgent application for orders to locate 

Katrina.  Lawyer 1 then asked about the other children (segment 227) but instead of 

talking about her other children, the client raised the issue of the husband’s ‘special 

relationship’ with Katrina.  In discussing this matter (segments 229-241) Lawyer 1 

found that ‘the whole contact issue’ might have to be addressed. She did not however 

go on to construct a problem relating to that matter at that point in the interview. 

  

Lawyer 1 then asked whether the husband was paying ‘child support’ (segment 243).  

She then proceeded to construct a problem dealing with child support, which involved 

the client applying for child support (segments 246-290.  At segment 292 lawyer 1 

asked if the client wanted to talk about property issues but something in either the way 
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the client responded to this question or the client’s demeanour, caused Lawyer 1 to 

switch back to asking about the children (segment 294).  The client then raised the 

issue of the husband’s fitness to have Katrina on contact visits while he was living in 

a hotel.  In the discussion of this issue, the client mentioned that the husband had a 

new partner.  Lawyer 1 then reopened the ‘Katrina’s return’ problem to investigate 

whether the new partner could be used to locate the husband (segments 320-321).  

This indicates that Lawyer 1 was still searching for information that would assist her 

with that problem. 

 

At segment 351 the client stated that she was willing to pay the husband not to have 

any further contact with Katrina.  Lawyer 1 dealt with this by identifying problem 

attributes that indicated that, at law, such an arrangement would not prevent the 

husband seeking contact in the future (segment 354).  That is, Lawyer 1 found that 

preventing future contact was not a problem that she could assist with. 

 

At segment 363 Lawyer 1 moved the discussion to property.  After an initial 

investigation phase, she began to construct a problem involving the client seeking a 

property settlement with her husband (segments 363-513).  When Lawyer 1 finished 

dealing with property (segment 513) she moved onto the issue of the husband’s 

Aboriginality, which the client had raised during the discussion of property (segment 

370).  During the discussion of the husband’s Aboriginality, Lawyer 1 identified the 

husband’s Aboriginal heritage as relevant to the issue of contact.  She also found the 

potential problem that husband might seek to have Katrina reside with him (segment 

528), but she did not go on to construct a problem relating to that issue as she did not 

find it to be problematic at that point in time, ‘I don’t think at this stage that there’s a 

lot to worry about so far as the residency application so far as him being able to retain 

her’ (segment 530).  Lawyer 1 then moved on to discuss the issue of the costs of legal 

proceedings (segments 535).  At segment 558 she returned to the discussion of 

property and what the client needed to do in relation to that matter. 

 

In summary Lawyer 1 dealt with the client’s concerns as a series of problems rather 

than as a single problem.  The results also show that in the matter of the client not 

wanting the husband to have future contact, Lawyer 1 did not construct a problem that 

directly dealt with that concern.  This analysis also shows that Lawyer 1 reopened the 
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problems of Katrina’s return and future contact at later points in the interview, when 

she received new information relating to those problems.  This indicates that she kept 

those problems under construction during the entire interview. 

 

Lawyer 2 

Lawyer 2 briefly investigated the problem of Katrina’s return at the start of the 

interview (segments 1-28).  His video-stimulated recall interview indicates that he did 

this to investigate the urgency of the matter (VSR segment 20).  When he did not find 

it was particularly urgent (at the level of, say, the husband and the child were at the 

airport waiting to board an international flight), he conducted an ‘initial details’ 

process (segments 29-117).  The context in which Lawyer 2 used the term ‘urgency’ 

indicates that he used it to encapsulate a number of possibilities ranging from a simple 

failure to return the child through to the imminent departure of the child and the 

husband out of the country.  At segment 118, Lawyer 2 returned to the issue of 

Katrina’s return.  After investigating the ‘logistics of the contact’ (segment 126), 

whether the client was worried about Katrina’s safety (segment 137) and the level of 

urgency (segment 143), he moved onto the problem of locating the husband.   

 

At segment 215 the client introduced the topic of future contact by asking ‘can I stop 

him from seeing her ever again?’.  Similarly to Lawyer 1, Lawyer 2 found that 

preventing further contact was not a problem that he could help with.  He talked 

instead of the court sanctioning the husband for breaching the existing contact order 

(segment 218).  At segment 232 he moved to the issues of the purpose and cost of the 

interview, which he described in terms of the client needing to be able to make an 

informed decision whether she wanted to take the matter further after the interview 

(segment 235).  In answer to his question in segment 236 ‘is there anything else 

concerning you?’ the client re-introduced the issue of stopping the husband seeing 

Katrina.  Lawyer 2 dealt with this issue by constructing a problem involving 

tightening up the current contact arrangements and having the husband rebuild the 

client’s confidence in him (segments 236-253).   

 

The client introduced the issue of paying the husband to stop seeing Katrina at 

segment 254.  Lawyer 2 dealt with this issue swiftly (segments 255-262) by indicating 

that such an arrangement would not affect Katrina’s rights ‘under legislation’ to have 
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contact with her father (segment 256) and that it would be a ‘waste of dollars’ 

(segment 259).  The client raised the issue again at segment 263 but Lawyer 2 

immediately moved on to the issue of property, without discussing the matter any 

further.  Lawyer 2 investigated property in segments 265 to 417.  Similarly to lawyer 

1, after an initial investigation phase, he began to construct a problem involving the 

client seeking a property settlement with her husband.  During the discussion of 

property he switched the discussion to the issue of the husband’s Aboriginality 

(segments 419-452) immediately it was raised by the client in the context of the 

property discussion, at segment 416.  Lawyer 2 found that the husband’s 

Aboriginality would affect the issue of future contact with Katrina.  That is, Lawyer 2 

reopened the issue of future contact in light of new information that he received from 

the client in the context of the discussion about property.  Also like Lawyer 1, he 

found the potential problem that the husband might want to have Katrina reside with 

him:   

 

434 L2 I can’t predict what he is going to do, he may want um 

Katrina to live with him and advances one of the arguments 

for that that it’s important that she live with him so that she 

can maintain with her Aboriginal heritage. 

A~PR 

A~PR 

 

At segment 454, Lawyer 2 moved the discussion onto the issue of the court 

proceedings that they could bring to locate Katrina and what those proceedings would 

cost.  At segment 502 he returned to the issue of property and stated that the client 

should be entitled to most of the matrimonial property. 

 

In summary, similarly to the analysis of the Lawyer 1 transcript, the analysis of the 

‘Lawyer 2’ transcript showed that Lawyer 2 dealt with the client’s concerns as a series 

of problems rather than as a single problem.  It also showed that he did not always 

construct the problem that the client explicitly wanted addressed (that is, that husband 

to have no further contact).  It further showed him returning to problems at later 

points in the interview.  For example, he altered his construction of the ‘future 

contact’ problem after he learnt during the discussion about property that the husband 

identified as an Aboriginal person. 
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Student 1 

Student 1 started with a general investigation of the client’s issues (segments 1-14) 

and then moved to discuss her costs for acting for the client (segments 15-23).  During 

this early phase of the interview the client revealed three of the matters that the 

experienced subjects  had both investigated in some detail.  Those matters were that 

the client wanted to stop the husband seeing Katrina again, that the husband had an 

Aboriginal heritage and that the client was willing to pay the husband to stop seeing 

Katrina.  The clients in the ‘experienced lawyer’ interviews withheld this information 

until later in those interviews.  Student 1 did not immediately go on to deal with any 

of these matters, she instead proceeded to gather ‘initial details’ (segments 25-59).  At 

segment 59 she found divorce to be a potential problem, in that the client and her 

husband had not been divorced.  Neither of the experienced subjects  identified 

divorce as an issue that needed to be addressed at the interview.  Student 1 then 

moved on to discuss the issue of Katrina’s return, because of the urgency of that issue.   

 

Student 1 discussed the problem of Katrina’s return at segments 60-137. Similarly to 

the two experienced subjects , she found that this was mainly a problem of locating 

the husband.  At segments 138 to 147 she dealt with the issue of paying the husband 

not to see Katrina.  Similarly to the two experienced subjects , she came to the view 

that the courts would continue to allow contact.  Student 1 then moved to the issue of 

future contact (segments 148-259) which she found to be potentially problematic and 

constructed a problem relating to renegotiating the contact arrangements with the 

husband.  At segment 260 she revealed that she had found the client’s earlier 

reference to ‘dreamtime’ to be potentially problematic.  She then proceeded to discuss 

dreamtime with the client (segments 260-305).  Unlike Lawyers 1 and 2, she did not 

associate the husband’s Aboriginality with a possible residence application.  At 

segments 309 to 326 Student 1 discussed the action to be taken to secure Katrina’s 

return.  Student 1 did not identify property as an issue in the interview. 

   

In summary, similarly to the analysis of the two experienced lawyer transcript, the 

analysis of the ‘Student 1’ transcript shows that she dealt with the client’s concerns as 

a series of problems rather than as a single problem.  Like the two experienced 

subjects, she also did not construct a problem relating to preventing future contact by 

the husband.  Unlike the two experienced subjects however, she did not find property 
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to be an issue.  She also did not reopen any problems in the way that the experienced 

subjects did.  She did not, for example, connect the issue of the husband’s 

Aboriginality to the issue of future contact or the possible issue of which parent 

Katrina resides with in the future. 

 

Student 2  

Student 2 started by gathering initial details (segments 1 to 61).  He and the client then 

discussed the current contact arrangements with the children and particularly the 

failure of the husband to return Katrina after his last contact with her (segments 62 to 

233).  During this part of the interview, Student 2 constructed the problem of 

Katrina’s return in terms of enforcing the existing custody order.  At segment 167 

Student 2 suggested to the client that she just go and pick Katrina up.  It is not until 

segment 169 that the client made it clear that she did not know where the husband 

was.  Student 2 then found the problem of locating the husband (segments 188 to 

233). 

 

At segment 234 the client raised the issue of preventing the husband having any 

further contact.  Student 2 then discussed this matter (segments 235 to 256) and he 

found the potential problem of having to change the existing contact arrangements.  

He identified various attributes of that problem such as the husband’s ‘slackness’ in 

returning Katrina and that the husband took Katrina to hotels during contact.  At 

segments 280 to 284 Student 2 raised the issue of divorce and found that it was 

something that they should explore.  At segment 285 the client raised the issue of 

paying the husband to stop having contact.  Like all the other subjects, Student 2 

found that such an arrangement was not advisable (segments 286 to 293).  At segment 

294, Student 2 returned to the issue of divorce and constructed a problem that 

involved applying for a divorce.  At segment 315 he moved on to discuss property 

(segments 315 to 340).  Similarly to the experienced subjects  he constructed a 

problem relating to property settlement that primarily focussed on the contributions of 

the parties during the marriage. At segment 341 the client asked if a divorce would 

change the husband’s access rights.  Student 2 talked about the change in terminology 

in the Family Law Act 1975 from access to contact (segments 342 to 349) and then 

moved back to property (segments 351 to 479).   

 



  111 

At segment 480 Student 2 returned to the discussion of Katrina’s return (segments 480 

to 487) and then moved to costs (segments 488 to 503).  At segment 504 he reopened 

the Katrina’s return problem by introducing the possibility that the Police might locate 

the husband (segments 504 to 517).  The interview ended with Student 2 recapping on 

the property settlement. 

  

In summary, similarly to the analysis of the two experienced lawyer transcripts and 

the analysis of the Student 1 transcript, the analysis of the Student 2 transcript showed 

that Student 2 dealt with the client’s concerns as a series of problems rather than as a 

single problem.  Like the two experienced subjects , he also did not construct a 

problem relating to preventing future contact by the husband.   Like the two 

experienced subjects , but unlike Student 1, he found property to be an issue even 

though the client did not explicitly identify it as such.   He was the only subject who 

constructed a problem around the fact that the parties had not been divorced. 

 

Summary and comparison findings in respect to subjects 

The above analysis revealed that the experienced subjects and the novice subjects all 

went about the task of finding and constructing problems out of the information 

provided by the client in a generally similar manner.  That is, they all used the general 

problem-solving procedure of problem decomposition (Simon, 1973).  Each subject 

found and constructed a different number of substantive problems (problems that 

directly related to the clients’ concerns as opposed to matters such as the fees that the 

lawyer intended to charge).  Lawyer 1 found and constructed six substantive 

problems, Lawyer 2 found and constructed five, Student 1 found and constructed five 

and Student 2 found and constructed seven.  

 

The subjects did not always construct the problem that the client asked the subjects to 

construct.  For example, the client asked if anything could be done to prevent the 

husband having further contact with Katrina.  None of the subjects found that this was 

something that could be achieved legally, or in some cases, practically.  In her 

discussion of this matter, Lawyer 1, however, found and constructed a problem 

relating to ensuring that the husband understood his obligations in respect to contact.  

When the client first raised this matter in the Lawyer 2 interview, Lawyer 2 found and 

constructed a problem relating to having the husband sanctioned for breaching the 
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existing contact order.  When the client raised the matter a second time, Lawyer 2 

constructed a problem relating to tightening up the existing contact arrangements and 

having the husband rebuild the client’s confidence in him.  Student 2 found the 

problem of changing the existing contact arrangements when the client raised the 

matter of preventing future contact. 

 

The subjects did not always immediately go on to construct a problem when they 

found something was a potential problem.  For example, Lawyer 1 at segments 229-

241 found that future contact might have to be addressed but she did not go on to 

construct a problem relating to future contact at that point in the interview.  The 

subjects also returned to problems that they had constructed previously when new 

information came to light, for example Lawyer 1 reopened the Katrina’s return 

problem when the client revealed, in the course of the discussion about property, that 

the husband had a new partner.  Lawyer 2 reopened the future contact problem when 

the client raised the issue of the husband’s Aboriginality during the property 

discussion. 

 

Some subjects also found problems even though the client did not expressly indicate 

that matter was a problem that needed to be addressed.  For example Lawyer 1 and 

Lawyer 2 found the potential problem of the husband seeking to have Katrina reside 

with him at some time in the future.  The two experienced subjects and Student 2 also 

found that property was a problem that needed to be addressed, even though the client 

did not present it as a problem. 

 

In respect to the question of the differences between the two experienced subjects and 

the two novices, the analysis revealed that there was no great difference between the  

number of ‘substantive’ problems that the experienced subjects  constructed and that 

which the novices constructed.  Student 1, however, did not find that property was a 

problem that needed to be addressed at the interview, while both the experienced 

subjects and Student 2 spent a considerable amount of time investigating property.  

This may indicate that some novices will fail to find problems that the client does not 

explicitly present as a ‘problem’.  The experienced subjects identified property as an 

issue with little apparent effort.  Lawyer 1 asked the question ‘Okay, all right is there 

property issues as well?’ during the ‘client details’ investigation.  Lawyer 2 picked up 
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that there was a ‘property settlement question that’s not yet resolved’ (segment 264) 

from a remark by the client that she could give the husband money from selling 

marital property.  Student 2 identified property as an issue by starting with an 

investigation of obtaining a divorce and then working through the steps involved in 

that (segments 294 to 314) until he reached the point where a property settlement 

would be required (segment 315).  Further analysis revealed qualitative differences 

between the attributes that the experienced subjects used to construct problems and 

those that novices used.  Those differences are reported in Section 4.2.2.2 below.  

There was also evidence of that the experienced subjects used encapsulated 

knowledge to diagnose problems.  This evidence is presented in Section 4.2.4.1 

below. 

 

4.2.2 Sub-question 1.2: What knowledge in the form of problem-solving 

procedures did the subjects use to find and construct problems? 

Two analyses were conducted in respect to this sub-question, which were a 

quantitative analysis of all the procedures used by the subjects during the interview 

and a qualitative analysis of each subjects’ use of each category of procedure. 

 

4.2.2.1 Quantitative analysis of use of procedures  

This analysis was a quantitative analysis of the lawyer and client interview transcripts 

to investigate the frequency of use of knowledge in form of different cognitive 

procedures.  The procedures that were identified in each interview were coded using 

the list of codes that appears in Table 3.3 in Chapter 3, to yield the results that are 

presented below. 

 

Control procedures 

The data revealed the use of the control procedures of goal setting (C~GS) and 

planning (C~PL).  Goal setting is the procedure of selecting a goal to work towards at 

any given time (Anderson, 1993; Chan, 1990).  Planning is usually described as the 

procedure by which a problem solver decides the order in which he or she will solve 

each of the sub-problems into which a complex problem is decomposed (Greeno, 

1980b; Chan, 1990).  The data collected for this research indicates that the subjects 

used planning for that purpose and also for the purpose of planning actions to be taken 

outside the interview context.  The use of the latter type of planning by subjects 
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indicates that they did not expect to complete constructing the particular problem at 

the interview. 

 

Table 4.3 below shows the number of times that each subject used a goal setting or 

planning procedure.  The incidence of goal setting seemed very low, especially for 

Lawyer 1, as the complex problem scenario seemed to provide the subjects with many 

opportunities to set goals in respect to different matters.  As noted in later (Section 

4.2.2.2) Lawyer 1 did appear to work towards goals but did not appear to make them 

explicit.  The quantitative data revealed no consistent difference between the use of 

goal setting by the experienced practitioners, on the one hand, and the novices, on the 

other.  The quantitative data did reveal a more consistent difference in the use of 

planning by each group.  The experienced practitioners used planning a great deal 

more than the novices.  This research argues in Section 4.2.2.2 that one explanation 

for the greater use of planning by the experienced practitioners may be that those 

practitioners were assisted in planning by knowledge in encapsulated or script form 

(see also Section 4.2.4). 

 

 Table 4.3 Control procedures 

Subject  C~GS C~PL Total

Lawyer 1 0 26 26

Lawyer 2 8 33 41

Student 1 6 7 13

Student 2 0 12 12

 

An investigation of when the subjects used planning procedures during the course of 

the interview revealed that all the subjects used the procedure to move the discussion 

to a new topic or issue in some, but not in all, instances where that occurred.  For 

example, Lawyer 1 indicated at segment 5 that she would start by obtaining some 

initial details from the client.  At segment 63 she stated that they might first talk about 

child related matters and then property.  The instances where the subjects used 

planning in this way are:  Lawyer 1 at segments 5, 63, and 363; Lawyer 2 at segments 

24, 27-29, 231 and 454; Student 1 at segments 11 and 59-61; and Student 2 at 

segments 9, 315 and 480.  The data did not therefore reveal any substantial 

differences between the experienced subjects and the novices in when they used 
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planning procedures relative to other procedures during the interview, however further 

analysis revealed qualitative differences in the planning procedures that the two 

groups used.  These differences are identified in Section 4.2.2.2 below. 

 

Information gathering procedures  

Four types of information gathering procedures were identified from the literature and 

the data – broad first questioning (I~BF), narrow first questioning (I~NF), progressive 

deepening (I~PD) and check questioning (I~CH).   The frequency of each subjects’ 

use of information gathering procedures is set out in table 4.4 below.  

 

Table 4.4 Information gathering procedures 

Subject  I~BF I~NF I~PD I~CH Total

Lawyer 1 9 13 146 12 180

Lawyer 2 6 18 118 24 166

Student 1 3 9 46 20 78

Student 2 3 11 118 37 169

 

The experienced subjects, Lawyers 1 and 2, asked more broad questions (I~BF) than 

the novices, which might indicate they are more aware of the need not to limit the 

scope of the client’s responses or that they were relying on knowledge that the client 

was likely to have more concerns or information than those that she had revealed to 

that point in the interview.  The two experienced subjects and one novice (Student 2) 

used almost the same number of (I~NF) and (I~PD) questions through out the 

interview.    Student 1 used almost two thirds less progressive deepening questions 

than the other subjects.  The probable reason for this was her failure to investigate the 

whole issue of property settlement.   

 
Attribute identification   

Attribute identification is the procedure of identifying problem attributes (Dillon, 

1986).  The subjects used attribute identification to identify both the factual and legal 

dimensions of problems.  The attributes that the subjects identified were of two basic 

types: ‘non-domain’ attributes which are attributes that the individual can identify 

without using legal knowledge; and ‘domain’ attributes that an individual can identify 
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only by using legal knowledge.  The frequency of each subject’s used of attribute 

identification procedures is set out in Table 4.5 below. 

  

Table 4.5 Attribute identification procedures 

Attribute type Lawyer 1 Lawyer 2 Student 1 Student 2 

Non-domain attributes  

A~PR (practical matter) 64 96 68 74

Domain attributes   

A~CA (court view or action) 49 22 16 16

A~CO (legal cost)  8 10 4 10

A~LI (legal implication) 23 25 7 24

A~LP (legal procedure) 13 10 2 5

A~ME (mediation) 0 0 8 0

Total domain attributes  93 67 37 55

Total of all attribute types  157 163 105 129

 

The analysis revealed that attribute identification was the most common procedure 

used after information gathering.  The two experienced subjects identified more 

problem attributes than each of the novices.  Lawyer 1 identified more ‘domain’ 

attributes than any of the other subjects but she also identified fewer non-domain 

attributes than the other subjects.  The type of domain attribute that Lawyer identified 

the most was the attribute in the nature of a view or action that a court would take 

(A~CA).  These attributes are identified from a knowledge derived from appearing 

before courts or from reading and analysing the written reasons that courts give for 

their decisions.  Much of a law student’s undergraduate study in law is devoted to 

reading and analysing those reasons. 

 

Weinstein (1988) found that the subjects of his research either used what he called a 

‘law space’ or a ‘fact space’ when working on legal problems.  Weinstein (1988) 

attributed the choice of space to individual dispositions and preferences, rather than 

level of expertise.  Lawyer 1’s apparent preference for working in law space may be 

contributed to by her having completed a degree in law and a formal practical legal 

training course (rather than a work-place apprenticeship) for her admission as a legal 
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practitioner (see Table 3.1 in Chapter 3).  By comparison, Lawyer 2, who on the basis 

of the information in Table 4.5 appears to favour working in a fact space, qualified for 

admission on the basis of having completed a five year work-place apprenticeship and 

a passing a series of ‘Board’ examinations during that apprenticeship. 

 

Move identification   

Moves are the means by which problem solvers move the problem state closer to the 

goal state.  Table 4.6 below sets out the number of moves each subject identified. 

 

Table 4.6 Move identification procedures 

Move Lawyer 1 Lawyer 2 Student 1 Student 2 

M~PR (practical) 25 12 24 12 

M~LP (legal procedure) 11 23 8 4 

M~ME (mediation) 0 0 8 0 

Total 36 35 40 16 

 
The surprising finding in the above table is that Lawyer 1 identified more practical 

moves than moves involving legal procedures while Lawyer 2 identified more moves 

involving legal procedures than practical moves.  This is the opposite to the findings 

in respect to their identification of problem attributes above.  The explanation offered 

in respect to the difference in attribute type was that Lawyer 1 might have preferred to 

work in a law space because of her initial training while Lawyer 2 preferred to work 

in a fact space.  However that explanation does not explain however why Lawyer 1 

identified more practical moves and why Lawyer 2 identified more moves involving 

legal procedures.  An alternative explanation may be that the two experienced subjects 

used scripts to identify moves and that the scripts complement their preferred ‘space’ 

for attribute identification.  

 

One particular area of interest in respect to the issue of expert and novice difference is 

in the number of moves relating to legal procedures (M~LP) that each subject used.  

The experienced subjects both used more moves involving legal procedures than the 

novices.  This is an important finding as the ability to identify moves, and particularly 

specific sort of moves, depends on a subject being able to identify a problem with 

reasonable degree of confidence and precision and also being to recall (or construct) 
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the legal procedures or other actions that would assist the client with the particular 

problem.  The qualitative aspects of the moves that the subjects identified are 

discussed in more detail in Section 4.2.2.2 below. 

  

4.2.2.2 Analysis of the coded procedures 

This section reports the results of the qualitative analyses of the subjects’ use of each 

category of the coded procedures, and seeks to explain further some of the 

quantitative differences reported in Section 4.2.2.1. 

 

Goal setting  

Lawyer 1 set no explicit goals.  This finding does not mean that she was not working 

towards goals or seeking to construct goals during the interview.  For example, she 

clearly worked on the goal of securing the return of Katrina to the client for 

significant parts of the interview.  While Lawyer 1 did not explicitly state that the 

return of Katrina was her goal, she responded in an affirmative manner when the 

client referred to this goal.  At segment 106 the client said ‘So I need to, I need to find 

her’.  Lawyer 1’s response at segment 107 was ‘Sure, sure there are certain things that 

we can do um such as applications to the court for an urgent order for recovery and 

things like that’.   Also the video-stimulated recall interview transcript reveals that 

Lawyer 1 was working towards the goal of recovering Katrina even though she did 

not explicitly say that she was.  Her comments in the video-stimulated recall interview 

transcript are consistent with purposeful goal-directed behaviour, such as: 

 
VSR 33 L1 

 

At that point there is there’s a partial assumption I guess that one 

of the options are looking in the Northern Territory and possibly 

we are looking at interstate move [Um]. 

 

VSR 35 L1 Um the comment by her that he’s been on the dole,[Um]  um 

immediately made me think of a, an order against him to get the 

provision of the information that he, where he, is located. 

 
At segment 187 of the lawyer and client interview transcript Lawyer 1 refused to 

adopt a ‘client goal’.  The client asked ‘Um, so will you be able to help me stop John 

from seeing Katrina ever again?  Lawyer 1 responded at segment 188 ‘Well no, not 
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necessarily…’ and again at segment 196 Lawyer 1 stated ‘But they probably won’t, 

the court probably won’t prevent him having ongoing contact’.  When the client stated 

this goal again in segment 204, Lawyer 1 investigated whether the client had any 

undisclosed reasons for not wanting future contact by the husband, and she repeated 

her advice that ‘[f]rom what you’ve said to me, it may be the case that um they, the 

court doesn’t think it’s it’s severe enough situation to warrant stopping contact 

altogether’ (segment 219). 

 

Lawyer 2’s first goal was to find the husband: 

 

L2 194 So um we’ve got to find him* [um] um and then it maybe that 

um we’ll also need to bring an application to get some 

information from a Commonwealth Government department, 

that being ah Centrelink of course, who are who are paying his 

dole, [yeah] 

C~GS 

M~LP 

 

This is a rich goal in Voss and Post’s (1988) terms as it not only identifies what the 

Lawyer 2 wants to achieve but also how he will achieve it - through an application to 

a court for information from Centrelink.  Lawyer 2 also set goals relating to what the 

client wanted to achieve from the interview itself, rather than what the client wanted 

to achieve in terms of her substantive problem, which was to have Katrina returned:   

 

L2 235 The other thing um is that Katrina’s obviously important to 

you and you want to know that I am the right person to work 

with, so I think that is another thing that will will [yeah] come 

out of this meeting, you will can make an informed decision 

about that as to whether you do or do not take it any further.   

A~PR 

C~GS 

 

M~PR

 

This goal was of the nature of satisficing zone rather than a precise goal, as it was 

stated in abstract terms such as enabling the client to make choices and to make an 

informed decision.  At segment 238 Lawyer 2 stated the goal of having the husband 

recognise that his behaviour is not acceptable:   

 



  120 

238 L2 Look I wouldn’t think so um it depends on his course of 

conduct [yeah] of course um ah part of what we’re going to 

try and do with this application is, Um, through the use of 

the court process we’re going to pull him up and have him 

recognise that this behaviour’s unacceptable,  

A~PR 

C~GS 

 

At segment 250 he again identified a goal of changing the husband’s behaviour.  

 

250 L2 So um while I say that I wouldn’t think that the court will 

cut him off completely um I think that there is a probability 

that they will parry that back, ah the contact back to a more 

manageable and acceptable arrangement and that might be 

day time terms [um] something like that so that um ah he, 

he rebuilds confidence you know he will actually conform 

and um bring the child back when the child is due back, that 

is what we want to see.  

A~CA 

 

 

 

 

 

C~GS 

 

In respect to the issue of the client not wanting the husband to have any further 

contact with Katrina (raised by the client in segments 215 and 237), Lawyer 2 dealt 

with that issue in a similar manner to Lawyer 1.  He did not find that it was a problem 

that he could help with and he did not articulate a goal that reflected the client’s wish. 

Also, similarly to Lawyer 1, Lawyer 2 did not set a precise goal for property. 

 

Student 1 set six goals.  All of those goals related to the problem of securing Katrina’s 

return, except the goal at 253 which related to the issue of future contact by the 

husband.  Student 1’s first goal was the robust goal of having the husband both return 

Katrina and explain his conduct in taking her.   

 

S1 101 We’ll be wanting a return of the child, Katrina in this matter, 

and we will also be asking him to please explain.  OK.  

C~GS 

I~CH 

 

As the interview progressed, Student 1’s goal setting in the matter of Katrina’s return 

became more cautious and qualified and focused more on the problem of finding 

Katrina (segments 111, 131, 181, 194 and 315).  This may indicate that, as the 
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interview progressed, and as she gathered more information from the client, Student 1 

found that the problem was different to, and more complex, than she had anticipated 

when she set the goal in segment 101.   

 

The goals that she set were not rich goals (Voss & Post, 1988) in that they only stated 

what she wanted to obtain in a general manner and she did not go on to state how she 

would achieve those goals with any real specificity.  For example at segment 111 she 

talked about getting a listing to get Katrina back, but she did not specify what type of 

listing she wanted and for what purpose:   

 

S1 111 OK.  That’s alright.  Well what I’ll do is I’ll ring up the 

Registry and I’ll get a listing for us [aha] and I’ll do my 

best so that it gets brought on quickly and we can get 

Katrina returned to you. 

M~LP  

 

C~GS 

 

Student 2 set no explicit goals.  In summary, a common feature across all subjects was 

the low occurrence of explicit goal setting given the complexity of the problem and 

the opportunity it seemed to provide for multiple goal setting.  Lawyer 2 and Student 

1 set goals relating to locating Katrina and securing her return.  None of the subjects 

explicitly set goals relating to  other significant matters such as where Katrina might 

live in the future and the property issues.  Lawyer 2 did set the long term goal of 

having the husband change his behaviour.  In some cases when Lawyer 2 set a goal, it 

was a ‘rich’ goal in that he then identified the procedure that could be used to achieve 

the goal. 

 

From a cognitive perspective, the general lack of explicit goal setting may indicate 

that the subjects did not finish constructing the client’s problems at the interview.  In 

some instances, as observed above, the subjects appeared to work towards goals set by 

the client rather than goals that the subject explicitly set, for example, Lawyer 1 and 

Student 2 were clearly working on the problem of finding Katrina but they never 

articulated this as an explicit goal.  It should be noted that there may be other 

explanations for the lack of goal setting by the subjects that might be uncovered if 

other research paradigms were applied to this investigation.  For example, it may be 

that some subjects relied on theories of legal interviewing that warned the lawyer 
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against setting goals in the matter to guard against the lawyer ‘imposing’ her or his 

goal on the client.  This possibility was beyond the scope of research to investigation.   

The explanation for the novice subjects’ performance in goal setting may also be a 

lack of declarative knowledge, problem solving knowledge and the interviewing skills 

required to elicit information from the client.  Whatever the explanation, the data 

revealed a low occurrence of goal setting by all subjects.   

 

Planning  

The subjects used planning to decide the order in which problems would be 

investigated, for example: 

 

63 L1 Okay what we might do June is um we’ll just have a talk 

about the child related matters and then we’ll have a talk 

about the property. 

 

C~PL 

  

They also used planning to identify future actions, for example: 

 

423 S2 I’m mean we’d have to get obviously accurate figures on that 

[Yeah] but ah. 

C~PL 

 

The two experienced subjects appeared much more confident and precise in planning 

what needed to be done, which indicates that they had the relevant knowledge to 

guide them how to conduct the interview, and that the knowledge was in a form that 

could be applied without effort to the client’s particular situation.  For example in the 

first segment below Lawyer 1 stated specifically what she wanted to do at the 

interview in relation to the location order.  In the second segment she was planning 

what she and client would need to do at some future time, if it was found that the 

husband was living in the Northern Territory: 

  

142 L1 [O]kay so um in relation to the location order that we might 

be seeking, what we would need to think about is who would 

know where he is and who would be able to be ordered by the 

C~PL 
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court to tell, the court where he is or to be able to give the 

court information about where he is. 

 
329 L1 Okay and so we’d probably got to have a look at those 

options that if he does stay in the Northern Territory what 

kind of contact is he going to have and what kind of contact 

are you and the children going to feel comfortable with. 

C~PL 

 
The frequency and specificity with which Lawyer 2 used planning procedures 

indicated that he had knowledge in a form that told him how the interview should 

proceed and what to do in relation to the problems that the client raised during the 

interview.  For example, near the start of the interview, after briefly investigating the 

circumstances of the husband’s failure to return Katrina, he stated:  

 
24 L2 um what I might do if it is okay with you is I’ll get some I’ll 

get some statistical details, [no that’s fine] there’s a few 

things that we had to run through just then for instance the 

difference being there being one child and there being a 

number of them and those orders that are going to help me 

help you make some decision 

C~PL 

 
 
Other instances of detailed planning by Lawyer 2 occurred in segments 28, 143, 144, 

230 and 231.  

 

 In contrast to the experienced practitioners both the novices were more tentative and 

vague in their use of planning, which may indicate that they did not possess 

knowledge that could guide them how to proceed, or that knowledge was not 

organised in way that it could be accessed and applied at the interview: 

 
 
11 S1 Rightio why don’t we just start from the top then  

 

C~PL 

9 S2 I was just thinking that it might be a good idea if I could just 

get a little bit of an idea of who we are talking about before 

we start talking. [sure] Do you see what I mean? 

C~PL 

 

I~CH 
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In summary, the experienced subjects were able to plan the interview in a confident 

and detailed manner.  The novice subjects also used planning procedures but less 

frequently, and in a more general and vague manner than the experienced subjects. 

 

Information gathering procedures 

The qualitative analysis of information gathering procedures revealed that the 

experienced practitioners were more likely to elaborate when asking questions that the 

novices. Eckersley (1988, p. 88), writing in the context of design problem solving, 

describes elaboration as ‘[h]igher order conclusions, assertions, propositions, or 

justifications not given in the problem statement but generated by the problem solver’.  

It is argued in this study that an elaboration in a context of a lawyer and client 

interview occurs when a subject uses knowledge from her or his previous experience 

in solving family law problems, or from her or his general life experience, to make 

assumptions about the client’s situation.  For example Lawyer 2 asked: 

 

160 L2 So um is he the kind of bloke that would just make, ah he’d 

make that decision and feel that he wouldn’t need to consult you 

about it? 

I~PD 

  

In this question Lawyer 2 made a detailed assumption about the kind of person that 

the husband was.  The knowledge that he used to make this assumption is not directly 

attributable to anything that the client said.  In contrast, in some instances the subjects 

asked questions that contained inferences that the subjects could have easily made 

based on information that the client had provided.  For example, Student 2 asked at 

segment 146 ‘[s]o he actually takes her [um] into pubs?’.   As this question followed a 

statement by the client (segment 145) that ‘he lives in a hotel [um] and when 

Katrina’s with him she’s taken around pubs…’, it is not an elaboration.   

 

The number of times that each subject made elaborations when asking questions is set 

out in Table 4.7 below.  
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Table 4.7 Use of elaboration  

Subject Number

Lawyer 1 22

Lawyer 2 11

Student 1 1

Student 2 5

 
 
In segment 3 Lawyer 1 stated that she assumed that the client had come to her to talk 

about ‘that sort of problem’, namely a family law problem.   Lawyer 1 then went on to 

ask a number of leading questions about the ‘other party’ and the client’s marriage, 

which could be attributed to the activation of a knowledge structure that provided 

Lawyer 1 with a template for what to expect in the case of a female client with ‘family 

law problem’: 

  

14 L1 Okay.  And um the other party, I gather that’s your ex husband 

or husband, what’s his name? 

I~PD

15 C His name is John Gregory Smith.  

16 L1 Okay and you’re separated from him? 

……….. 

I~PD

23 L1 Um and not divorced? I~PD

 

Such as template is consistent with knowledge encapsulation (Boshuizen et al., 1995), 

see also Section 2.3.3.2.  When Lawyer 1 started to inquire about the client’s children, 

she made further assumptions about where the children were living since the client 

and her husband separated.  Again this could be attributed to the activation of a 

template: 

 

55 L1 Okay, now where are all the girls, are they with you? I~PD

56 C All three, yes they are living with me.  

57 L1 They have been since you have separated? I~PD
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When the client said that the husband had contact only with Katrina, Lawyer 1 

assumed that the reason the other girls did not have contact was that they did not want 

to, which might be part of the template referred to above: 

 

74 L1 Okay, why is that, the the other girls don’t want to go or? I~PD

 

Lawyer 1 also made assumptions about the existing contact arrangements:  

 

 

78 L1 And has that been a regular type of arrangement where he would 

just drop her back? 

I~PD

 

Lawyer 1 also provided the client with two options relating to what happened when 

Katrina was not returned:, which might also be part of the template referred to above: 

 

88 L1 Alright, so when were you first, did he advise you that she 

wasn’t coming back [no no] or she just didn’t come back? 

I~PD

 

Lawyer 1 also made assumptions about child support payments that indicate she 

activated a script that describes the usually situation in respect to child support: 

 

268 L1 but since separation you’ve had what child support just paid at a 

minimal or nil rate? 

I~PD

 

273 L1 I would expect that you had probably made an application for 

assessment previously? 

I~PD

 

The client answered ‘no’ to Lawyer 1’s question at 273 which indicated that script 

based elaborations are not always correct. 

 

Lawyer 2 made fewer elaborations when asking questions than did Lawyer 1.  He 

elaborated that the husband’s work as a shearer was seasonal (segment 57), he 

suggested (wrongly) that the husband was not working now (segment 59), he 

suggested that the husband was in sales (segment 71) and he suggested that the 
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children ‘must be a handful’ (segment 80).  The data did not reveal whether these 

elaborations were based on family law experience or general life experience.  Lawyer 

2 did go on to make elaborations that seem to be attributable to family law experience: 

 

132 L2 [The husband’s ‘contact’s in the Northern Territory are] more 

than contacts I suppose, they’re his family and given his 

financial circumstances he may want to rely on them to some 

extent’ 

I~PD

 

133 L2 Um, what’s the, ah the relationship with Katrina must be quite 

strong, is it? 

I~PD

 

139 L2 So he’s ah he’s quite caring and um informed enough to be able 

to meet her physical needs and he’ll look after her, is that right? 

I~PD

 

158 L2 He’s do that without telling you? [referring to the possibility that 

the husband had just ‘off the cuff’ taken Katrina to visit his 

relative in the Northern Territory] 

I~PD

 

160 L2 So um is he the kind of bloke that would just make, ah he’d make 

that decision and feel that he wouldn’t need to consult you about 

it? 

I~PD

 

All these elaborations related to the husband.  The last two (segments 158 and 160) go 

to identifying what ‘kind of bloke’ the husband is.  That is they suggest that Lawyer 2 

was searching for an encapsulation relating to the husband based on what type of 

person that the husband was, in Lawyer 2’s view.   

 

Student 1 elaborated that the husband did not support the children (segment 199) and 

that the wife’s religious heritage would have included ‘church and Christmas and 

Easter’ (segment 264).  The first of these elaborations might be attributable to her 

work as a volunteer with the Prisoners’ Legal Service where she would have had 

some exposure to child support matters.  Student 1’s second elaboration might have 

come from her general life experience.   
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Student 2 made elaborations that can be attributed to general life experience, such as: 

 

464 S2 Eighty eight yep.  Um I would have to assume ah that property 

values don’t really increase a great deal in um Maxville.  Do 

you know what I mean? [yeah] It’s not like it would in the 

Brisbane CBD. 

A~PR

I~CH 

A~PR

 

A notable result of this analysis of the use of elaboration is that the experienced 

subjects made quite specific elaborations of some factual aspects of the client’s 

situation.  Most of these elaborations are attributable to the subjects’ experience as a 

family law practitioner.  The above analysis also indicates that the experienced 

subjects had templates (encapsulations) that related to particular types of family law 

clients that guided them in making elaborations.  This conclusion is developed further 

in Section 4.2.4 below. 

 

Attribute identification procedures and move identification procedures 

Qualitative analyses were made of the subjects’ use of attribute identification 

procedures and move identification procedures.  The results of these analyses are 

reported together as these two procedures are so mingled together in the text that it 

would be artificial and repetitive to deal with each separately.  The focus of the 

analysis reported in this section is the transcript passages in which the subjects dealt 

with Katrina’s return.   

 

Lawyer 1 

Seven episodes in Lawyer 1’s transcript in which she identified attributes of problems 

and moves are discussed in turn below to show how she used forward chaining to 

construct problems using a combination of law, legal procedure and fact.  After an 

extensive information gathering processes Lawyer 1 identified problem attributes and 

moves as coded below: 

 

138 L1 So you’ve just kind of gone on an informal arrangement 

that, that’s worked fairly well [um]to date, 

A~PR 



  129 

139 L1 um what we would do is make an application to the court 

and seek an urgent order that um Katrina and of course the 

other girls reside with you [ah ha]  

M~LP 

140 L1 and that, seek further orders that if necessary um that we 

be able to locate him in certain ways and I’ll have a talk to 

you about that in a minute, 

M~LP 

C~PL 

141 L1 and um that if necessary the Federal Police can go and 

recover her if if he fails to return her, um pursuant to that 

order,   

A~PO 

142 L1 OK so um in relation to the location order that we might be 

seeking, what we would need to think about is who would 

know where he is and who would be able to be ordered by 

the court to tell, the court where he is or to be able to give 

the court information about where he is. 

C~PL 

 

The attribute that Lawyer 1 identified in segment 138 ‘So you’ve just kind of gone on 

an informal arrangement that, that’s worked fairly well [um]to date’ summarised the 

legal and factual aspects of the client’s situation up to the time of  the husband’s 

failure to return Katrina.  It was Lawyer 1’s diagnosis of the situation.  It is arguably 

the use of knowledge in encapsulated form as it subsumes a number of legal concepts 

that relate to informal family ‘arrangements’ such as the concepts of enforceability, 

lawfulness and the need for court approval of some arrangements.  The phrase also 

contains the factual conclusion that the arrangement worked ‘quite well’. 

 

Lawyer 1 then identified moves relating to obtaining an urgent residence order and 

orders to locate the husband (segments 139 to 140).  She also identified the problem 

attribute that the Federal Police could recover Katrina if necessary (segment 141).  

Lawyer 1’s descriptions of these moves and this attribute are concrete, detailed and 

tailored to fit the client’s specific circumstances.  She identified the specific legal 

procedures that could be used to recover Katrina - an application for an urgent 

residence order and for location orders).  She identified the consequences of the 

husband failing to return Katrina after court orders are made - the Federal Police can 

recover her.  She also identified the threshold practical consideration of who can be 

ordered to reveal the husband’s whereabouts.  Lawyer 1 arrived at this position 
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without any explicit deliberation process.  She went straight from questioning the 

client to identifying the moves and attributes described above.  During this passage of 

the interview, Lawyer 1 engaged in forward chaining as she did not work back from a 

goal but moved forwards in her identification of problem attributes and moves.  This 

study argues in Section 4.2.4 that Lawyer 1’s ability to do this can be explained by the 

use of knowledge organised in script form. 

 

Lawyer 1 then went on to investigate who might be ordered to reveal the husband’s 

location and she identified Centrelink as the best option.  She also had the thought of 

appointing a process server to try and find the husband.  This indicates that she had 

not locked in the move of going to court to recover Katrina and that she was still open 

to other possibilities.  If she was using script-based knowledge she was able either to 

adjust the script as new information emerged or to instantisate a new script which 

would fit the new information.  She returned to the possibility of court proceedings in 

the following: 

  

170 L1 um what we can do is, is start the application immediately 

and ask for an urgent date and for the um hearing of the 

application to take place without having served him because 

we can’t find him and the court will quite often do that in 

your circumstances, 

M~LP 

 

 

A~CA 

171 L1 um we will just need to do an affidavit detailing that the 

children have been in your care and this is what has 

happened  

M~LP 

172 L1 and um the court will will generally consider on um an ex 

parte basis that means without him being involved in the 

proceedings, 

A~CA 

173 L1 um so that we could then get the the residence order in your 

favour on an interim basis and, and seek those sorts of 

orders, 

A~LP 

174 L1 okay so don’t don’t be too stressed, there are things that we 

can do and do fairly quickly  [uh ha] 

M~PR 

A~PR 
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In this passage Lawyer 1 provided more details about the move of applying to the 

court.  The move she suggested in segment 170 is procedurally complex as it 

combines three different procedures (starting an application, asking for an urgent date, 

and asking the court to proceed in the absence of the husband).  Lawyer 1 combined 

these procedures together to suit the client’s particular circumstances.  She also 

identified the attribute that the court would be willing to hear the application even 

though the husband would not be aware that the application had been made (that is, 

the court would hear the application on an ex parte basis) (segment 172).  She was 

confident enough in her assessment of what she and the client could do that she could 

tell the client not to be too stressed as there were things that they could do fairly 

quickly.  Again Lawyer 1 was able to identify in detail what the client could do 

without any obvious search for, and weighing up of, different possibilities.   

  

Lawyer 1’s view of the problem changed when the client revealed that there was an 

existing residence and contact order (segment 175).  With the need to obtain a 

residence order gone, as one already existed, Lawyer 1 introduced the possibility of 

the husband being sanctioned for contempt of court for failing to return the child in 

accordance with the existing contact order: 

 

180 L1 So that, that would still work in your favour in that we could 

show the court these were the orders that were made, and 

um that we should have an order to locate him and recover 

the child pursuant to that order, [OK] so so it’s it’s still an 

order in place, its just a different term. 

A~CA 
 
 
 

A~LI 

181 C Right [Okay]  

182 L1 Um it has some implications so far as whom has 

guardianship of the child but that doesn’t impact on the 

current situation too much anyway and in fact that you’ve 

got a custody order means that the children should reside 

with you and therefore but he is breaching his obligations 

and that make it far more serious because he can actually um 

be held by the court to be in contempt of those current 

orders in addition to the requirement that he he do return. 

A~LI 
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Lawyer 1 adapted to the new situation quickly and identified the new problem 

attribute that in view of the existing residence order, the husband’s conduct may have 

implications on guardianship issues (long term decisions relating to a child such as 

what school he or she will attend), although she also quickly identified that the issue 

was not immediately relevant to the matters at hand.  She then identified that the 

husband might be held to be in contempt.  This passage shows that Lawyer 1 was able 

to respond quickly to the new information that changed her previous understanding of 

the matter and that she was able to accommodate that new information in her 

construction of the problem and identify its consequences rapidly.  Again she seemed 

to be able to do this effortlessly and without having to engage in any explicit 

consideration of the possible implications of this new information.  The passage 

examined above also demonstrates forward reasoning by Lawyer 1.  She identified 

attributes and moved in a deliberate and decisive manner while working forward. 

 

The move at segment 180 also provides a further example of a subject constructing a 

move for the specific circumstances of the client’s matter.  In this particular instance 

Lawyer 1 adapted her previous move (segment 170) to suit the new information that 

the client already had a residence order for Katrina.  Lawyer 1 went on to identify the 

consequences of contempt proceedings: 

  

198 L1 Well no there is, there is certainly things that you can do so 

far as getting the child back onto your care and putting into 

place certain safeguards to make sure he doesn’t do this 

again, [uh ha] 

A~PR 

A~LP 

199 L1 and and part of the contempt proceedings um involves the 

court making him abundantly aware of his obligations and 

duties [um] and they can punish him as well if, if the 

circumstances warrant it and that, that could be by a fine 

and, and in serious cases it can be by imprisonment. 

A~CA 

 

Lawyer 1’s identification of these problem attributes was again confident, detailed 

and fact specific.  She identified that the client could use the contempt proceedings to 

have the court make clear the husband’s obligations to return Katrina.  She identified 
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the consequences of the husband not returning Katrina in the future as a fine or, in 

serious cases, imprisonment. 

 

At segment 204 the client raised the issue of stopping the husband having any further 

contact with Katrina.  Lawyer 1 then asked whether the client had any concerns for 

the physical safety of Katrina while she was in her husband’s care (segment 205).  

When the client revealed that she had no such concerns, Lawyer 1 identified the 

following series of problem attributes: 

  

211 L1 Um I I can certainly understand your distress about this 

incident, there’s, there’s no doubt that um its very stressful 

for you and the court will not be happy at all with what he 

has done 

A~PR 
 
 
A~CA 

212 L1 um he’s certainly going to be um in a bit of trouble about 

that he’s going to have explain, try and explain himself to 

the court, 

A~CA 

213 L1 and the child’s going to have to come back into your care  A~PR 

214 L1 and he will be, you know, put through a contempt process 

which the court will come down quite strongly on him 

about his obligations, 

A~CA 

215 L1 but in general the court will see that the child has the right 

to have an ongoing relationship with you and dad,  

A~CA 

216 L1 and um certainly unless there is any real concern about the 

welfare then they will usually facilitate ongoing contact. 

A~CA 

217 L1 One of the things they will look at is both of your ability to 

look after the children and his ability to look after children 

whilst their in his care or she is in his care and they will 

look at the child’s wishes  

A~CA 

218 L1 um, they will look at the actions that he’s taken in relation 

to this and weighing it all up they will decide what’s in the 

child’s best interests, in so far as future contacts concerned 

[uh ha] OK. 

A~CA 

219 L1 From but what you’ve said to me, it may be the case that A~CA 
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um they, the court doesn’t think its its severe enough 

situation to warrant stopping contact altogether. 

 

In this passage Lawyer 1 gave clear and confident advice that the client could not stop 

the husband having contact.  This advice was  based on her knowledge of what a court 

was likely to do in the circumstances, as most of the attributes she identified in this 

passage were attributes in the nature of what a court would do (A~CA).  The 

expression ‘severe enough situation’ in segment 219 encapsulated Lawyer 1’s 

analysis of the facts of Katrina situation and her analysis of the legal implications of 

the situation.  It is Lawyer 1’s diagnosis of the issue of future contact.  This passage 

also again demonstrates the use of forward reasoning by Lawyer 1. 

  

In the course of the above passage Lawyer 1 identified that the court would not be 

happy with the husband’s conduct, that Katrina would have to come back to the client 

and that the husband would face a contempt process.  Despite this she went on to 

identify that the court would not stop future contact by the husband.  This passage 

shows Lawyer 1 rapidly identifying problem attributes without engaging in any 

explicit identification and weighing up of possible alternatives.  While she identified 

the criteria that the courts would use to decide the issue of future contact (segments 

215 to 218) she did not engage in any explicit process of applying those criteria to the 

facts of the client’s matter.  The statement of the criteria seemed more for the client’s 

benefit than to assist Lawyer 1 in forming a view of the matter.    

 

Later in the interview, after discussing another matter, the client stated that she was 

concerned about the husband taking Katrina to a hotel for contact (segment 295).  

Lawyer 1 then identified the possibility of altering the contact arrangements to stop 

the husband having contact at the hotel (segment 322) and of altering the contact 

arrangements if he moved to the Northern Territory (segment 326): 

 

322 L1 OK so if if he will on the basis that he is um ordered to 

return her or the police go and get her to come back here 

um and he moved back, we would be proposing that if he 

does have contact it be away from the hotel. 

M~LP 
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323 C Yes, OK that would be good. [yep]   

324 L1 We can certainly do that and the court really wouldn’t see 

that that a hotel is a proper place for a nine year old to be 

spending a lot of time. 

A~LP 

A~CA 

325 C So if he didn’t take her to the pubs though he would have to 

take her to where he is with this lady that that  he’s now 

living  

 

326 L1 Except though that’s the Northern Territory so weekend 

contact is is not going to happen if he’s living in the 

Northern Territory. 

A~PR 

327 L1 We would have to look at some alternative proposals for 

contact, and that may be contact on the school holidays or 

something like that. [OK] 

C~PL 

 

When the client revealed the husband’s Aboriginality, Lawyer 1 constructed a new 

problem scenario in which the husband might apply for a residence order for Katrina 

(segment 528).  Lawyer 1 also identified the importance of Katrina’s wishes in any 

residence proceedings: 

  

527 L1 Look it may do, it may do, it may lay with the fact that he’s 

an Aboriginal heritage to say that the child should see them 

more often, 

A~LI  

528 L1 or look he may even apply for a residence application in 

relation to Katrina  

A~LP 

529 L1 and that may be one of the factors that the court would look 

at [OK] ah as well as other things of course like his ability 

to look after her and her connection with the other girls and 

that sort of thing [sure]. 

A~CA 

530 L1 I don’t think at this stage that there’s a lot to worry about so 

far as the residency application so far as him being able to 

retain her, 

A~LI  

531 L1 um but it’s a factor that that will have to be considered 

[Yeah]  

A~PR 
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532 L1 But it still needs to be considered. A~PR 

533 L1 and um certainly as she gets older her wishes will be more 

important and things like that,  

A~LI  

 

Again this passage is rich in detail and contains specific advice.  Lawyer 1 identified 

the possibility that the husband may wish to make a residence application in the 

future.  She discounted the possibility of such an application being successful in the 

short term but she did note that as Katrina became older her wishes would become 

more important.  In a few short plainly worded sentences Lawyer 1 was able to sum 

up the present possibilities of the husband obtaining residence and identify the main 

factor that might decide the matter in the future. 

  

It is argued that the above analysis and discussion provide a sound basis for arguing 

that Lawyer 1 constructed the Katrina return problem as a combination of law, legal 

procedure and fact.  While she identified that the problem involved legal procedures, 

such as location orders, urgent applications, altering contact arrangements and 

residence proceedings, she combined her legal analysis of the matter with an 

associated factual analysis.  She identified specific procedures that applied to the 

specific facts of the Katrina matter.  She integrated the law and the facts of the case.  

The above analysis also shows that Lawyer 1 constructed moves to fit the particular 

facts of the client’s matter, in that she created combinations of legal procedures and 

practical moves that would enable the client to recover Katrina and prevent the 

husband failing to return Katrina in the future (see segments 139 and 140, 170 and 

171 and 322 discussed above).   The above analysis also shows Lawyer 1 engaged in 

forward chaining.  This study argues in Section 4.2.4 that the forward chaining was 

driven by knowledge in script form. 

 

Lawyer 2 

Six passages from Lawyer 2’s transcript are discussed in turn below to illustrate how 

Lawyer 2 constructed the problem as a combination of law, legal procedure and fact 

and worked forward using scripts associated with knowledge encapsulation.  Unlike 

the client in the Lawyer 1 interview, the client in the Lawyer 2 interview revealed the 

existence of the residence order to Lawyer 2 before he began his main analysis of the 

problem.  Lawyer 2’s initial analysis of the problem was as follows: 
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186 L2 Yeah, I think the um ah we’ve got to do a tracking exercise, 

the the logic [cough cough] the process is to um ah bring an 

application to enforce a contact order. 

M~PR 

M~LP 

187 L2 We’re actually going to need ah to ah do that ah urgently  M~PR 

188 L2 um that that really depends on the risks to the child um  A~PR 

189 L2 but what I mean by urgent is if there is a serious physical 

risk to the child we probably do something tonight. [um] 

We would just do it straightaway 

M~LP 

190 L2 um we might um if she’s okay and it’s just a matter of 

finding her ultimately we’ll get an early date ,but it could 

take us a week to a fortnight to do that, and we’ve got some 

material involved to prepare,  

A~PR 

191 L2 there is some things we have to tell the court to enable them 

to do two things: deal with this urgently and um also ah 

issue a warrant authorising Commonwealth and State police 

in a number of different places, possibly here and in um the 

Northern Territory, [sure] to retrieve the child.   

M~LP 

192 L2 the um cough the court generally will want ah both parities 

present before they make any sort of an order they’ll want 

to want to hear both sides of the story, 

A~CA 

193 L2 I suppose in these circumstances that is well nigh 

impossible, we don’t know where he is [??] so we’re also 

going to need leave to ah proceed without him, at least to 

the early stage of ex-parte order or warrant for the return of 

the child.   

A~PR 

M~LP 

194 L2 So um we’ve got to find him [um] um and then it maybe 

that um we’ll also need to bring an application to get some 

information from a Commonwealth Government 

department, that being ah Centrelink of course, who are 

who are paying his dole, [yeah]  

C~GS 

M~LP 

195 L2 if it is his only form of income and there’s a worry here if 

he is moving to a job in the Northern Territory of course 

A~PR 
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that will change but it is one of the ways that we can find 

him, [OK] 

196 L2 I should think um ah one of the other things we may be able 

to do is, and this is to get him notified, that um ah that the 

application exists and we need to get the child returned is 

um substitute service with the aunty, [OK] get get the 

documents to her  

M~LP 

 

Lawyer 2 started the passage by making the diagnosis that he and client needed to do 

a ‘tracking exercise’ (segment 186).  In the segments that followed, Lawyer 2 

revealed the legal procedures and factual considerations that may have been 

encapsulated in that phrase.  He first identified the need to bring an application to 

enforce the contact order (segment 186).  He then discussed two different degrees of 

urgency (segments 189 and 190).  He identified the need to have the court deal with 

the matter urgently and have the court issue a warrant to authorise the Federal Police 

to retrieve Katrina (segment 191).  He identified the need for this to happen in the 

absence of the husband (ex-parte) (segment 193) and he identified the need for an 

order against Centrelink to reveal the husband’s whereabouts (segment 194).  He also 

identified the possibility of obtaining an order for substituted service on the Aunt.   

 

Lawyer 2 moved rapidly in this passage to identify the specific legal procedures that 

the client could use to locate Katrina.  He did not just identify those procedures in an 

abstract manner but he identified them in a way that integrated the client’s specific 

information as one would expect for situations conceptualised in terms of 

encapsulated knowledge and associated scripts.  For example he identified that the 

location order would be against Centrelink and he identified that the order for 

substituted service would be against the aunt.  This passage also showed Lawyer 2 

constructing moves to fit the client’s particular circumstances.  In a similar manner to 

Lawyer 1, Lawyer 2 did not engage in any explicit process of deliberation before 

identifying these problem attributes and moves, which suggests that he was able to 

access the knowledge he needed in a form that could be effortlessly and quickly 

applied to the client’s facts.  This passage also shows Lawyer 2 working forwards to 

identify attributes and moves. 
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In segment 207 Lawyer 2 identified the problem attribute that legal proceedings that 

he had just described are only the first step - ‘[n]ow this behaviour [the husband’s 

behaviour of not returning Katrina on time] has got to change ... but that is another ... 

another issue’.   In segment 210 he identified that the husband had committed an 

offence by not returning Katrina.  He then returned to this in segment 217: 

 

 

217 L2 um,  ah, he’s certainly blotted his copy book there is no 

two ways about that and I think it’s appropriate that he 

be sanctioned and that we will move the court in that 

direction 

A~PE 

M~LP 

218 L2 It’s ultimately a discretion for them whether they do or 

they don’t, but the sanctions available range from 

anything from the normal sorts of community service or 

fine orders that are appropriate right through to a jail 

term. [uh ha]  

A~LI 

 

Again Lawyer 2 combined legal and factual analysis in this passage.  He stated the 

conclusion of law and fact that the husband should be sanctioned and he described the 

range of penalties that the court could impose.   At segment 237 the client asked if she 

could stop the husband seeing Katrina again, Lawyer 2 answered: 

 

238 L2 Look I wouldn’t think so um it depends on his course of 

conduct [yeah] of course um ah part of what we’re 

going to try and do with this application is, Um, through 

the use of the court process we’re going to pull him up 

and have him recognise that this behaviour’s 

unacceptable,  

A~PR 

C~GS 

 

Lawyer 2 started by stating the view that he ‘wouldn’t think so’ in relation to 

preventing further contact by the husband.  He then moved rapidly to state the goal 

that they would be going to use the court process to have him recognise his behaviour 

is unacceptable – that is he was very concrete about what he intended to do.  At 
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segment 241 he provided his summation of the husband’s character as it related to 

issue of the husband’s contact with Katrina: 

 

240 L2 So ah I notice he’s been like he’s done it a couple of times 

before and he’s probably got used to the fact that it’s 

okay, [um] 

A~PR 

241 L2 um, if he’s a demonstrative um ah how should I put it, a 

um the kind of guy who just makes decisions and he 

never really sees himself as wrong then that’s what he’ll 

do, he’ll just make a choice and unless we bring about a 

set of circumstances that lets him know that there’s 

something wrong with this he’ll blindly move on as if 

nothings wrong with it. [um] Does that sound like him? 

A~PR 

 

 

 

 

 

I~CH 

 

These segments suggest Lawyer 2 was conceptualising the husband’s behaviour 

through an encapsulation of a ‘demonstrative kind of guy’ in order to diagnose the 

facts of the matter.  The context supports that this phrase appears to encapsulate 

factual information about the ‘type’ of person the husband is, how he would behave 

and what would have had to be done to change that behaviour.  The phrase ‘bring 

about a set of circumstances’ suggested that Lawyer 2 had the following script for 

dealing with ‘demonstrative guys’:  

 

249 L2 so um certainly raise the subject um of variation of 

contact and tighten it down a lot more and I would think 

that um ah he’s going to have to demonstrate or rebuild 

some confidence in you. 

M~LP 

A~PR 

250 L2 So um while I say that I wouldn’t think that the court will 

cut him off completely um I think that there is a 

probability that they will parry that back, ah the contact 

back to a more manageable and acceptable arrangement 

and that might be day time terms [um] something like that 

so that um ah he, he rebuilds confidence you know he will 

actually conform and um bring the child back when the 

A~CA  
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child is due back, that is what we want to see.  C~GS 

251 L2 Ultimately if he does not change his habit then um the 

court has got to become more and more restrictive in 

terms of his contact 

A~CA 

 

When the client raised the issue of the husband’s Aboriginality (segment 416) and 

revealed the existence of the husband’s new partner (segment 427), Lawyer 2 raised 

the possibility that the husband may want Katrina to live with him.  Lawyer 2 

reconstructed the problem to add the new dimension of a contested residence order 

application:   

 

432 L2 Right, okay look this is an issue, it’s an issue in this way 

um the um Katrina Aboriginal heritage ah is or maybe 

something that’s of importance to her, it can’t be 

underestimated as an important issue.  

A~PR 

 

A~LI 

433 L2 Um he may raise it in the course of the um ah these 

residence and contact proceedings that we’re going to 

going to bring. 

A~PR 

434 L2 I can’t predict what he is going to do, he may want um 

Katrina to live with him and advances one of the 

arguments for that that it’s important that she live with 

him so that she can maintain with her Aboriginal heritage. 

[um] 

A~PR 

A~PR 

435 L2 And we’re going to have to come to understand 

something about what that heritage is and how important 

it is to him in order to be able to deal with that.  

M~PR 

436 L2 It’s certainly um has been an important in the past, for the 

Family Court to face, and they’ve made some um some 

decisions where Aboriginal children live based on their 

heritage and the ties with it, [OK] the strength of ties with 

it, okay.  

A~CA 

 

 

 

I~CH 

437 L2 So It sounds like it hasn’t been as you say an important 

part of his life up till recently [um] he may have 

A~PR 
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recognised an opportunity in that because he wants 

Katrina to live with him. [um] 

 

Thus in a similar manner to Lawyer 1, Lawyer 2 connected the husband’s 

Aboriginality to the possibility that the husband might seek a residence order in 

respect to Katrina at some time in the future.  In the space of few segments, Lawyer 2 

was able to identify that the issue of the husband’s and Katrina’s Aboriginality was an 

important issue, that the husband may use it to support a future residence application, 

that it has influenced Family Court decisions in the past, and that the client and 

Lawyer 2 needed to come to a understanding of how important the husband’s heritage 

was to him.  The passage thus contains opinions by Lawyer 2 based on both the law 

and the facts of the particular matter. These opinions are delivered in clear and 

concrete manner.  The passage at segment 435 also shows Lawyer 2 constructing a 

move of a practical nature to fit the client’s particular circumstances. 

 

To sum up, Lawyer 2, in a similar manner to Lawyer 1, constructed the Katrina return 

problem as a combination of law, legal procedure and fact.  He described the client’s 

problem and what might be done about it in a detailed and concrete manner.  He 

worked forwards to identify problem attributes and moves.  This study argues in 

Section 4.2.4 that this forward chaining and the ability to recognise detailed problem 

attributes and moves was driven by knowledge organised as encapsulations and 

associated scripts.  The above passage also suggests the use of knowledge in 

encapsulated form.  The passage also showed that Lawyer 2 constructed moves to suit 

the circumstances of the client’s situation.  The passage quoted previously from 

segments 186 to 196 also illustrates this.  

 

Student 1 

Student 1’s first statement of problem attributes was: 

  

98 S1 OK.  Well, he can’t go indefinitely without getting away with 

it. 

A~LI 

99 S1 The courts tend to say that if you’ve got an arrangement in 

place and he did breach it then we will re address it. 

A~CA 
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100 S1 What we can do is we can file in the court and see if we can 

get the proceedings re-looked at.   

M~LP 

101 S1 We’ll be wanting a return of the child, Katrina in this matter, 

and we will also be asking him to please explain.  OK.  

C~GS 

I~CH 

102 S1 So what I can do is I can ring up and I can get a listing for it 

for a mention.  OK.   

M~LP 

102 S1 Um it might take us a little while however the courts do tend 

to work quickly on matters where children have gone missing.  

A~PR 

A~CA 

104 S1 Although it can get messy, you might also want to consider 

um advising the Police that your daughter hasn’t been 

returned.  [um] OK because they have got far bigger resources 

than you or I have. 

A~PR  

M~PR 

I~CH 

A~PR 

 

Student 1 identified the problem attributes that the husband had breached the existing 

arrangement and that the courts would address his breach.  Unlike the experienced 

subjects she did not give specific details of the sorts of things that the court would do 

to address the breach or what type of applications for what type of orders the client 

needed to make to have the court address the breach.  She identified what could be 

done in general terms only – file in court to have the court address the breach 

urgently.   

 

Like the experienced subjects, she constructed moves to fit the client’s circumstances 

(segments 102, 104 and 111).  At segment 104 she identified the practical move of 

contacting the Police in the most general terms without specifying whether what, if 

anything, the Police could or would do in the circumstances.  She repeated the moves 

of going to court (‘I’ll get a listing for us’) and contacting the Police later in the 

interview: 

 

111 S1 OK.  That’s alright.  Well what I’ll do is I’ll ring up the 

Registry and I’ll get a listing for us [aha] and I’ll do my 

best so that it gets brought on quickly and we can get 

Katrina returned to you. 

M~LP  

 

C~GS 

112 C Mmmm  
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113 S1 Once we do have her returned we are going to have to think 

about re-looking at that parenting order. OK. [um]  

C~PL 

114 S1 Um you’ve said yourself that if he’s done it this time he’s 

likely to do it again [um] and you do tend to need some 

certainty and some finality. 

A~PR 

115 C Mmm  

116 S1 OK so I can get a listing for it for that and if you like I can 

contact the police on your behalf. 

M~LP 

M~PR 

 

She did not provide any details of what these moves entailed.  While she identified the 

need to reconsider the existing parenting order and that the husband might repeat the 

behaviour of not returning Katrina, she did not identify anything specific that they 

could do to prevent this.  She then proceeded to gather information about Katrina’s 

hair colour, clothes and height – information that might be used by the Police to 

identify Katrina (segments 118 to 128).  In Weinstein’s (1998) terms, she moved from 

a law space to a fact space.  She did a similar thing between segments 167 and 182 

when she moved away from the legal aspects of the future contact problems and 

investigated Katrina’s psychological state as a ‘pre-adolescent’.   

 

When the client asked if she could stop the husband seeing Katrina, Student 1 recast 

the future contact problem in terms of challenging the existing parenting order using 

mediation (segment 153).   She identified the attributes of mediation in the following 

passage: 

155 S1 Sometimes it’s a lot easier to avoid the courts, the courts 

actually encourages us to discuss our matters [um] and not 

drag it up the court steps, because a lot of the times there 

are very personal issues between the parties and people 

don’t appreciate the courts sticking its nose in it. 

A~PR 

A~CA  

 

 

156 C Right.  Is that less expensive to mediate.    

157 S1 It does tend to be because you miss out on like all your 

filing costs [um] and if it got really tricky or we would 

need a barrister, [um] because part of what mediation or 

alternate dispute resolution process is is basically people 

A~CO 

 

A~ME 
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stating what they want, and listening to what the other 

person wants, and somehow meeting in the middle. 

158 C Mmm  

159 S1 OK and the courts now do have a process where it’s 

compulsory to mediate [um] at some stage. And they will 

kick people out of the court room and say go and talk 

about it first.  [um] And so its one of the ways that the 

court is trying to cut down on its workload and make 

people talk about it before involving the law. 

A~CA 

 

In the above passage Student 1 gave a general description of why mediation can be an 

easier and less costly means of resolving a matter than going to court.  She did not 

however specify what mediation might achieve in the client’s circumstances.   She 

spoke about mediation in an abstract manner without applying it to facts of the 

client’s matter.   At segment 209 she again referred to mediation and identified that 

‘… this mediation is really going to be a renegotiation of John’s access’, but she did 

not identify to what purpose.  At segments 248 to 251 in response to the client’s 

concerns that the husband may not honour a mediated agreement to return the child at 

the time specified, Student 1 suggested further mediation followed by court 

proceedings: 

 

248 S1 It’s very hard, but what can happen is that if he doesn’t stick 

with this arrangement, and he continually you know goes 

against it we can go back to mediation, if that doesn’t 

resolve anything we can go to court and say ‘look we 

mediated, we came to this arrangement., he’s not sticking to 

it, he’s continually late, continually breaches it.  We would 

like some kind of enforcement from the court’. [um] OK 

A~PR 

M~ME 

M~LP 

 

 

 

I~CH 

249 C Yes so long as something gets done.  

250 S1 That’s OK.  These are the matters, Family Law is one of 

those areas where sometimes we have no alternative but to 

go to court but other times we can resolve it outside of court 

[um] through mediation [um] 

A~LP 

 

A~ME 
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251 S1 OK and this is one of those instances, once we get Katrina 

back, that we can look at mediation. 

A~ME 

 

 

Again she did not specify what the mediation might achieve other than it might 

‘resolve’ things.  Her reference to possible court proceedings was also vague ‘[w]e 

would like some kind of enforcement’. 

 

Student 1 constructed the problem relating to the husband’s Aboriginality as an 

essentially factual problem of dealing with Katrina’s right to learn about the 

dreamtime as well as the wife’s western religious tradition.  While she did identify the 

problem attribute that the courts consider that children in these situation should 

maintain a sense of their Aboriginality, she essentially constructed the problem as one 

of the practical matter of the wife reconciling herself to the husband teaching Katrina 

about the dreamtime.   

 

Similarly to the experienced subjects, Student 1 started to construct the problem of 

Katrina’s return in terms of legal procedures, however, after seemingly exhausting her 

knowledge of possible legal procedures, she moved to looking for non-legal moves 

and identified the move of contacting the police.  In her discussion of Police 

involvement, she did not identify any legal basis on which the Police might be 

involved other than an assumption that they will help.  Student 1 constructed the 

problem of future contact as that of a negotiation and mediation problem, rather than 

as a problem of legal procedure.  Her construction of the ‘dreamtime’ problem was 

predominately factual.  She was less able than the experienced practitioners in 

integrating her legal knowledge with the facts of the client’s matter.  She constructed 

moves but those moves were less detailed and specific than those of the experienced 

practitioners. 

 

Student 2 

Student 2 initially conceived of the Katrina return problem in terms of enforcing the 

existing parenting agreement: 

 

137 S2 Um and if he’s not meeting his obligations under that C~PL 
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agreement then we need to sort of look at what we can 

do to see to it that he does.  Uh. [um] 

138 S2 Um the principles of the Family Law Act are such that 

um you have to do what is in the best interests of the 

child but there’s also this idea that um you parents are 

are allowed access and almost required to do what is 

necessary for their children.  Do you know what I mean? 

[um um] 

A~LI  

 

 

 

I~CH 

139 S2 Like it’ it’s no longer the case where people think that 

the courts sees that it’s the mother’s role to raise the 

children and the father not and that kind of thing. [um] 

A~CA 

140 S2 So certainly he has rights in relation to ah Katrina and all 

of the girls.  But I would say that those rights are 

regulated, by, this custody agreement that you’ve entered 

into 

A~LI 

 

When the client asked Student 2 if he was able to get Katrina back (segment 163) he 

replied that ‘we can go to court and lodge an application’ (segment 164).  Similarly to 

Student 1, Student 2 did not identify any specific type of application that he could 

make to the court. 

 

164 S2 I think um yeah I think we can, if that if it needs to come to 

that, um we can got to court and lodge an application to do 

that.  But that will cost, um um that’ll cost money.   

A~LP 

 

A~CO 

165 S2 Um I mean I I guess what I’m thinking is if what I I’d like 

to do is give you a range of options and then you can sort 

of look at them and say well that’s appropriate or that’s not 

appropriate for whatever reason.   Do you see what I 

mean? 

C~PL  

 

 

I~CH 

166 C Ok because I’d really like to have her back soon. [yep] 

And I’m just worried that if I  look at things like courts and 

everything its gonna take ages and ages [um] and 

meanwhile like she’s got netball games next week [yeah] 
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and you know all that sort of thing. 

167 S2 Um well I think my first suggestion to you would be um 

that the cheapest option is to basically go ah and pick her 

up.  

M~PR 

168 S2 Um and see and I mean if, I guess I have to sort of ask, if 

you went to pick her up would he refuse to let her go with 

you.   

I~NF 

 

Student 2 asked if the client could not just go and pick her up (segment 168).  He then 

identified the problem of finding out if the husband was still at the hotel (segment 

199).  He then constructed the problem of locating the husband in terms of applying to 

the court for an urgent application (segments 216 to 218): 

 

216 S2 I think well I can I can do it yeah.  I mean I’ll, obviously 

the the next thing um would be to go and apply to the court 

um on an urgent application. 

A~PR 

M~LP 

217 C How long would that take?  

218 S2 Ah not very long.  Um I honestly don’t know but when I 

mean particularly where children are involved there are 

judges available for the urgent hearing of applications for, 

for example here um we would apply that she be returned 

to you immediately um. 

A~PR  

A~LP 

 

 

 

Similarly to Student 1, Student 2 did not specify what type of application he would 

make and what the outcome of that application would be.  When the client raised the 

possibility of contacting the police in segment 219, Student 2 adopted that as an 

option.   

 

219 C Is it possible for the Police to even check out and see if he 

is there or something.  Cause I’m just wondering 

 

220 S2 I think that’s an option as well um A~PR 

221 C Because he just might refuse.  Like you know if he was 

given something from the court he might hope that if he 
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ignores it it’ll go away. 

222 S2 Well if we had a court order when we go to court I think 

I’d probably say, ask the court that it be enforced through 

the Police or the sheriff or whoever is appropriate[um] for 

enforcing that type of order.   

A~LP 

223 S2 Because obviously this kind of thing it’s really not 

appropriate for you in a situation like a conflict situation 

with John [um] to be showing up at his door with a court 

order and waving it around and saying well [no I don’t 

think] give me give me my baby back. You know what I 

mean kind of thing? 

A~PR 

 

 

 

I~CH 

 

Like the other three subjects, Student 2 started constructing the problem in terms of 

legal rules and procedures.  Like Student 1, he did not demonstrate a deep knowledge 

of the legal procedures that were available to the client, in that he did not name any 

specific type of application that could be bought or order that could be sought.  Like 

Student 1, he was willing to take up the non-legal option of asking the Police to find 

Katrina.  The transcript provided only a few examples of Student 2 constructing 

moves.  Those few he did construct were fairly simple (for example segment 216). 

 

Summary and comparisons of the findings in relation to the subjects 

The qualitative analysis of the subjects’ use of procedures, which is reported in this 

section revealed the following.  While the subjects set fewer explicit goals (Lawyer 1 

and Student 2 set none) the goals that the experienced Lawyer 2 set were ‘richer’ than 

those that Student 1 set, in that  Lawyer 2’s goals state what is to be achieved and how 

it will be achieved (Voss & Post, 1988).  An explanation for the lack of explicit goal 

setting may be that the subjects do not complete their identification of goals at the 

interview or that they were working towards ‘satisficing zones’ rather than definite 

goals. 

 

All the subjects used planning procedures to organise how the order in which they 

gathered information and dealt with problems.  The experienced subjects used 

planning more frequently than the novices and their planning procedures were more 

detailed and definite than the novices’. 
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The analysis of the subjects’ use of investigation procedures revealed that the 

experienced subjects used ‘elaborations’ in their questioning that seemed to come 

from the subjects’ previous family law experience.  The novices used only a few 

elaborations that all seemed to come from general life experience. 

 

In respect to their use of elaboration and move procedures, the two experienced 

practitioners constructed the problem of securing Katrina’s return as a problem that 

predominately involved the application of legal rules and procedures.  However they 

did not construct the problem in an abstract legalistic fashion.  They identified 

specific rules and procedures that related to the client’s particular circumstances.  

They both integrated the law and the facts in their discussion of the client matter.  

Both the experienced practitioners appeared to use encapsulations to diagnose the 

client’s situation.   

  

The two novices first constructed the problem as one of general legal procedures and 

rules.  They did not demonstrate knowledge of the specific procedures that might 

apply in that construction.  They both also moved to identify using the Police as a 

(factual) solution to the problem when they appeared to have exhausted their legal 

knowledge in respect to the problem.   Student 1 constructed the problem relating to 

the husband’s Aboriginality as one of fact, although she did identify some applicable 

legal rules.  Apart from the instance of Student 1’s construction of the dreamtime 

problem, which was constructed a problem of fact from the start, both students started 

to construct the substantive problems as problems of legal procedure but when they 

exhausted their legal knowledge they looked for ‘factual’ possibilities such as 

involving the police, negotiating or just going and collecting Katrina. 

 

All subjects constructed moves to the extent that they identified combinations of legal 

procedures and practical moves that were tailored to fit the client’s circumstances.  

The experienced practitioners were able to construct very specific and detailed moves.  

 

In Section 4.2.4 it is argued that the likely cognitive-based explanation for the 

superior performance of the experienced subjects in goal setting, planning, elaborating 

and identifying attributes and moves is that they were assisted by knowledge 
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organised as encapsulations with associated scripts.  It is acknowledged however that 

other research frameworks may have provided other explanations for this 

phenomenon, for example dispositional-based explanations.  The cognitive 

explanation using the research paradigm adopted in this thesis is regarded as superior 

because of its focus on the knowledge that the subjects actually used in finding and 

solving the clients’ problems. 

 

4.2.3 Sub-question 1.3: What conceptual knowledge did the subjects use to 

construct problems? 

Table J.1 in Appendix J contains the results of the quantitative analysis of the use of 

legal concepts by each subject.  The number of different concepts that each subject 

used is reported in the table as well as the number of times that the subject used the 

concept.  A summary is given in table 4.8 below.  Since some terms could 

conceivably be used by subjects in either a technical legal way or in an every day 

way, a term was counted only when the context revealed that is was used in technical 

legal manner.  For example, Student 1 uses the word ‘contact’ several times but never 

in the sense of contact under the Family Law Act 1975.   

Table 4.8 Summary of use of concepts 

 Lawyer 1 Lawyer 2 Student 1 Student 2 

Number of different concepts 39 30 13 22

Number of times concepts used 83 63 31 59

 

The analysis revealed that the experienced practitioners used more domain concepts, 

and that, overall they used them more frequently than the novices.  Lawyer 1 used 

domain concepts more frequently than the other subjects and she used a greater 

number of different domain concepts than the other subjects.  Lawyer 1 and Student 2 

shared a fairly similar frequency of use of domain concepts although Lawyer 2 used a 

greater number of different domain concepts than Student 2.  Student 1 used fewer 

domain concepts and less frequently than the other subjects.  Part of the explanation 

for that might be that she did not identify any property problems in the interview.   

 

That the experienced practitioners used more (different) domain concepts than the 

novice practitioners may, when considered from a cognitive perspective, indicate that 

the experienced practitioners either had a greater knowledge of domain concepts than 
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the novices or that the experienced practitioners’ conceptual knowledge was 

organised in a way (for example through encapsulations) that enabled them to access 

relevant concepts during the interview.  While this does not however rule out the 

possibility of other explanations for this finding, such as the possibility that some 

subjects may have sought to avoid using legal concepts (jargon) when talking to the 

client, the cognitive explanation would also be consistent with the fact that the 

experienced subjects had much greater time and opportunity across their careers than 

the novices to acquire and organise this knowledge. 

 

4.2.4 Sub-question 1.4: Did the subjects use knowledge in the form of 

encapsulations or scripts to find and construct problems? 

Data from the lawyer and client interview transcripts and the video-stimulated recall 

transcripts were used for this analysis.  The results are reported in turn in the 

following sections for encapsulations and scripts.      

 

4.2.4.1 Encapsulations 

Encapsulations are knowledge structures that can ‘encapsulate’ several specific 

diagnostic concepts or clinical symptoms (Boshuizen et al., 1995).  In Section 4.2.2.2 

this study argued that the experienced subjects’ ability to ‘elaborate’ in the course of 

asking questions was attributable to the existence of knowledge in encapsulated form.  

The video-stimulated recall interview data also revealed the use of encapsulated 

knowledge in the form of overarching concepts by the experienced subjects as 

discussed below. 

Lawyer 1 

Lawyer 1 stated in her video-stimulated recall interview: 

 

VSR 29 L1 So as soon as she said ‘not returned’ obviously there was an 

assumption that something urgent needed to be done if it was a 

recovery type issue. 

 

Based on what then followed in the lawyer and client interview transcript, the concept 

‘recovery type issue’ can be seen to have encapsulated the related concepts of a 

breach of a contact agreement or order, not being able to locate the husband or the 

child, and the legal procedures that are available to secure the return of child.   
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Lawyer 1 also used the concept ‘contempt issue”: 

 

VSR 41 L1 At that point whilst I was talking to her, it it kind of occurred to 

me that there was also a contempt issue as well, so when she first 

mentioned about the orders my first thought was about not having 

have to actually seek a residence order, but as I was explaining it 

to her, [um] it occurred to me that there was actually a further 

issue of the contempt really. 

 
Based on what then happened in the lawyer and client interview transcript, the term 

‘contempt issue’ seemed to encapsulate concepts of a breach of a court order, breach 

of obligations under the Family Law Act 1975, the court putting safeguards in place to 

ensure the husband did not breach orders again and the court punishing the husband 

for his contempt.  While the word ‘contempt’ can also be used to denote a variety of 

legal concepts ranging from disregarding a court order to showing contempt for a 

judge, Lawyer 1 used the phrase ‘contempt issue’ here as a diagnostic concept that 

encapsulated that other concepts referred to above.   

 

Lawyer 1 also referred to the concept of ‘contribution issue’:  

 

VSR 96 L1 At that point I formed an assumption that there was a fairly hefty 

contribution by her, but by her parents but also some contribution 

issue in relation to the renovations that she was talking about. 

 

The questioning that followed in the lawyer and client interview transcript indicates 

that ‘contribution issue’ as used by Lawyer 1 involved concepts of the party making a 

contribution to the marital property that would affect the percentage that a court 

would award that party in a property division.  

 

Lawyer 2 

Lawyer 2 appeared to have an encapsulation for urgency which included the concept 

of abduction as one type of urgent situation.  Lawyer 2 talked about using the concept 

of ‘abduction’ to guide his initial investigation of the Katrina problem: 
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VSR 20 L2 Well I, I immediately wanted to find out what um ah what ah the 

urgency really was and um, whether, I knew then we were talking 

about abduction… 

 

Based on Lawyer 2’s questioning in the lawyer and client interview transcript, which 

followed his video-stimulated recall reference to ‘abduction’, the concept of abduction 

included concepts of whether the husband has been late in returning the child in the 

past, statements by the husband about keeping the child, and the ‘real probability’ 

(segment 28) that the husband could leave the state or country with the child. 

 

It is concluded that the above examples are evidence that the experienced subjects 

demonstrated the use of encapsulated knowledge to construct the problems that they 

found in the interviews.  Other examples of encapsulation discussed earlier in this 

chapter were ‘serve enough situation’ and ‘informal arrangements’.  It is important to 

note that the novice data did not reveal any use of such encapsulation by the novices.   

 

4.2.4.2 Scripts  

The medical problem-solving literature was also used to identify scripts in that 

domain as networks of formally acquired knowledge and experientially acquired 

knowledge, which contain information relating to symptoms and those symptoms’ 

relationships to particular diseases (Schmidt, Norman and Boshuizen, 1990).  This 

research looked for evidence of scripts in the use of forward chaining by subjects, in 

‘trigger words’ triggering detailed explanations, in the use of elaboration, and in the 

speed and specificity of attribute and move identification.  

 

Forward chaining 

As observed in Section 2.3.3.3 in Chapter 2, Sweller (1990) considers that knowledge 

organised in schemas enables individuals to work forward in problem solving. The 

lawyer and client interview transcripts clearly show the experienced subjects engaging 

in forward chaining.  The range of instances where those subjects worked forward in 

the context of the Katrina return problem are identified in the discussion of the 

findings of the analysis of attributes and moves that is reported in Section 4.2.2.2.  
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Lawyer 1 was observed to use forward chaining between segments 135 and 248 and 

Lawyer 2 between segments 186 and 210.  Lawyer 1 also used forward chaining in 

dealing with property between segments 484 and 502, and Lawyer 2 used it to deal 

with property between segments 308 and 414.  Importantly neither of the novice 

subjects worked forward in their treatment of these issues.  For example, Student 2’s 

treatment of property proceeded as described below. 

  

Student 2 first identified the need for a property distribution at segment 273.  After 

discussing other issues he returned to the need for property settlement at segment 315.  

At segment 351 he stated that he wanted to get some idea of the parties’ contributions 

because in a property settlement the contribution of each party is assessed.  That is, he 

explicitly identified a rule for determining property settlement and he set about 

applying the rule. He then went on to acquire a lot of detail about the husband’s 

contributions by way of house renovations.  He went on to identify that the husband 

did not contribute child support (segment 435).  At segment 445 he identified that the 

length of marriage was a relevant factor in property settlement and at segment 474 he 

noted that the client’s 17 years raising children was a major contribution.  He then 

stated that he needed to sit down and work through the law, look at the statute and talk 

to someone more expert.  The above is an example of backwards reasoning to the 

extent that student 1 identified a relevant rule (the contributions of the parties) and 

then sought to work backwards from there by gathering information relating to the 

parties’ contributions.  When he had this information, he was unable to use it to 

estimate what the outcome of a property settlement would be.  

 

The data showed that the experienced subjects engaged in more forward reasoning 

while the novices engaged in more backwards reasoning.  This thesis argues that the 

ability of the experienced subjects to engage in forward reasoning may be attributable 

to the use of knowledge organised in script form. 

  

Trigger words 

The cognitive literature indicates that trigger words can activate scripts (Section 

2.3.3.3).  The analysis of the video-stimulated recall data revealed clear instances of 

the presence of triggers.  The Lawyer 1 video simulated recall transcript reveals that 
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the client’s use of the words ‘not returned’ activated a script based upon the 

encapsulated concept of ‘recovery type issue’ (discussed in Section 4.2.4.1 above).   

 

VSR 29 L1 So as soon as she said ‘not returned’ obviously there was an 

assumption that something urgent needed to be done if it was a 

recovery type issue. 

 

The words ‘on the dole’ triggered a script involving locating a person by applying for 

a court order requiring Centrelink to reveal that person’s whereabouts: 

 

VSR 35 L1 Um the comment by her that he’s been on the dole,[Um]  um 

immediately made me think of a, an order against him to get the 

provision of the information that he, where he, is located. 

 
 
The words ‘holding it from me’ triggered a script that indicated the trust would not be 

considered to be an assets to be taken into account in court ordered property 

distribution: 

 

VSR 112 L1 When I said I feel that it would probably will be, um that was 

really from the way that she described it, she said you know 

“mum she is holding it from me” not that, you know, that its 

mum’s money or anything like that, … it was really an 

assumption that it probably would be an asset of hers really. 

 

Lawyer 2’s client triggered the activation of a script for a ‘course of action’ by stating 

that her husband had not returned Katrina after an access visit and that she had not 

been able to contact the husband: 

 

VSR 16 L2 I made a decision right then about um a course of, a course of action 

[um] upon which I needed some more information and I go into that 

now. 

……. 

VSR 20 L2 Well I, I immediately wanted to find out what um ah what ah the 
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urgency really was and um, whether, I knew then we were talking 

about abduction 

 
The client’s statement that the husband was seeing only Katrina triggered this 

response from Lawyer 2, which activated an ‘abduction’ script: 

 
VSR 41 L2 This is pivotal, I, I didn’t understand how he was having contact 

with four kids in a one room um [hotel] hotel [yeh] and he wasn’t, 

and um it comes to pass that he’s only taking one child, so it 

changes the way that I’ve been thinking about it  

 
The client’s demeanour also acted as a trigger for Lawyer 2 asking the client if there 

was something else that she wanted to say at that point of time. 

 

VSR 65 L2 but something about her demeanour told me that she wanted to tell 

me something else. 

 

Elaboration 

This thesis noted in Section 2.3.3.3 that elaboration is evidence of the use of 

knowledge in script form (VanLehn, 1989, Chi, Feltovich, & Glaser, 1981).   The 

qualitative analysis of the subjects’ use of information gathering procedures in Section 

4.2.2.2 revealed that the experienced subjects ‘elaborated’ from their previous 

experience in Family Law.  As is discussed in Section 4.2.2.2, the instances of 

elaboration reported in that section are however more likely consistent with the use of 

knowledge organised in encapsulated form rather than script form.  

 

Identification of problem attributes and moves 

The qualitative investigation of the attribute and move identification procedures in 

Section 4.2.2.2 revealed that the experienced subjects were able to identify more 

detailed and specific attributes and moves in a more rapid and confident manner than 

the novices, which appears to be attributable to the use of knowledge in script form.   

 

4.2.4.3 Summary and comparison of the findings in relation to the subjects 

The findings reported above support a conclusion that the experienced subjects used 

knowledge in both encapsulated and script form to diagnose problematic situations 
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and to identify problem attributes and moves.  The data also indicated that these 

scripts may take the form described below.  

 

Schank and Abelson (1977) conceived scripts as structures that can be likened to a 

script of the conversation.  Their theory was developed to explain how individual 

learn how to interact with others in situations such as ordering a meal at a restaurant.  

The script assists the individual to engage in a dialogue with some other person such 

as a waiter.  The illness scripts that Boshuizen et al.(1995) identify as assisting 

experienced medical practitioners to diagnosis disease are in the form of a monologue.  

Boshuizen and her colleagues suggest that illness scripts derive their structure from 

the way that doctors describe cases to other doctors, which is that if certain enabling 

conditions and a fault exist, then particular symptoms will manifest themselves.  Thus 

illness scripts are in a monologue form.  The scripts that this research argues that the 

experienced subjects used to identify problem attributes and moves are also in 

monologue form.  The lawyer and client interview passages investigated in Section 

4.2.2.2 revealed that the subjects described problem attributes to their clients in a 

pattern that consists of: 

1. An initial diagnosis of the aspect of the client’s situation that is being 

discussed. 

2. A discussion of either the legal principles involved in the matter or the 

procedures that can be used in the matter. 

3. A summing up that might describe what the outcome will be or what now 

needs to be done in respect to the matter.  

 

The passage from the Lawyer 1 transcript that is quoted in Section 4.2.2.2 provides an 

example of this pattern.  The passage commences with a general diagnosis of the 

situation (segments 211 to 214).  The passage then goes on to state the general legal 

principles that apply to the situation (segments 215 and 261) and the particular matters 

that the court will investigate in the situation (segments 217 and 218).  The final 

segment of the passage is a summing up of what will be the outcome for the client.  

This pattern is observable in other passages from the Lawyer 1 transcript quoted in 

Section 4.2.2.2 including the passages between segments 138 and 142; 170 and 174; 

322 to 327; and 527 to 533.  The same pattern is observable in the Lawyer 2 transcript 

between segments 186 and 196; 217 and 218; 249 and 251, and 432 and 437.  
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Similarly the pattern is observable in the Student 1 transcript passages between 

segments 98 to 104 and 155 to 159 and the Student 2 transcript passages between 

segments 137 to 140 and 216 to 223.  All the subjects (experienced and novice) use 

this pattern in describing problems to their clients.  However the experienced subjects 

differed from the novices in that the experienced subjects’ ‘scripts’ contained a 

greater wealth of information that was relevant to problem, for example, they 

identified the legal procedures that could be used in the particular client situation with 

much greater precision than the novices did.   

 

4.2.5 Sub-question 1.5: Did the subjects’ construction of problems correspond 

to either Newell and Simon’s (1972) problem space model or Middleton’s 

(1998) problem space model? 

The findings in respect to sub-questions 1.1 to 1.3 provide a basis for arguing that 

Middleton’s (1998) problem space model provides a more accurate explanation of the 

processes that the subjects used to construct problems, than the Newell and Simon’s 

(1972) model.  The problems were not given to the subjects in a well-defined form; 

and the subjects found and constructed the problems to be solved.  The subjects’ 

construction of problems changed during the interview as new information came to 

light and the subjects did not complete their construction of the problems that they 

found.  The exact parameters and content of the problems remained undetermined.  

Hence it is concluded that Middleton’s (1998) problem zone concept accommodates 

these phenomena.  

 

The qualitative analysis of the moves that the subjects identified (Section 4.2.2.2.) 

showed that all the subjects constructed moves, in that they combined legal procedural 

moves and practical moves to fit the client’s particular circumstances.  The 

experienced subjects were more able to do this.  The subjects not only had to search to 

identify relevant moves but also had to ‘construct’ the right combinations of moves. 

Middelton’s (1998) search and construction zone provides an explanation of that 

process. 

 

Finally, the analyses in the above sections revealed that the subjects worked towards 

goals that they are best explained by the Middleton (1998) satisficing zone concept.  

The subjects were not identifying well-defined goals but they used knowledge in the 
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form of goal setting procedures (procedures coded C~GS) and attribute identification 

procedures to identify the parameters of satisficing zones.  The experienced subjects 

did not formulate explicit goals but moved forward to a satisficing situation. 

  

4.3 RESEARCH QUESTION 2:  EXPERT AND NOVICE DIFFERENCES 

 

The analysis above in respect to Research Question 1 identified several differences in 

the knowledge used by the experienced subjects and novices, as follows: 

 

1. The investigation of the problems that subjects found and constructed revealed 

that the experienced subjects and the novices all found the same substantive 

problems with the exception that Student 1 did not find a property problem.  

The experienced subjects were able to identify find and construct problems in 

significant detail quickly, and without apparent effort. They also found 

problems that the clients did not present.  They constructed problems that were 

detailed, specific and discriminating.  The problems that the novices 

constructed were much less rich in detail.   

 

2. The quantitative investigation of the subjects’ use of different types of 

procedures revealed that the experienced practitioners used more planning 

procedures and identified more move procedures than the novices.  They used 

more broad questions in their investigations and more progressive deepening. 

 

3. The qualitative investigation of the subject’s use of the coded procedures 

revealed that the experienced subjects identified goals, planning procedures, 

attributes and moves that were richer in detail and more closely related to the 

client’s particular circumstances that those that the novices identified.  This 

investigation also revealed that the experienced subjects engaged in forward 

chaining while the novices did not.  It also revealed that the experienced 

subjects ‘elaborated’ on the facts of the situation when asking questions. 

 

4. The quantitative investigation of the subjects’ use of legal concepts revealed 

that the experienced subjects used a greater number of different legal concepts 
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than the novices and used them more frequently. 

 

5. The investigation of the subjects’ use of knowledge in encapsulated and script 

form revealed that the experienced subjects’ use of overarching concepts 

indicated the use of knowledge in encapsulated form and their use of forward 

chaining and elaboration indicated that they were using knowledge in script 

form.  That investigation also showed that trigger words activated knowledge in 

script form for the experienced practitioners.  Finally the investigation revealed 

that the experienced subjects were able rapidly and without apparent effort to 

identify detailed and fact-specific problem attributes and moves.  

 

One possible explanation for these differences is that the experienced subjects were 

able to apply knowledge organised into encapsulations or scripts, and that the novices 

were not able to do this.  This is support for the view that the conceptual knowledge 

that characterised their expertise had been transformed from, and subsumed, the 

theoretical knowledge derived from their pre-practice training. 

 

4.4 SUMMARY  

 

Five predictions are made in Chapter 2 based on this study’s review of the lawyering 

and cognitive literatures.  Those predictions were used to generate the two general 

research questions and five sub-questions.  Those predictions were (Section 2.6): 

 

1. The subjects would use the general problem solving procedures that are listed 

in Table 2.9. (See Section 2.3.2). 

  

2. The subjects would organise the client’s concerns as a series of small 

problems rather than as a single large problem (Section 2.3.5.3). 

 

3. The experienced legal practitioner subjects would be likely more than novices 

to categorise problems according to legal principles or legal procedures rather 

than the factual (surface) features of the problem (Table 2.2). 
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4. The experienced subjects would use knowledge in the form of encapsulations 

and scripts (Sections 2.3.3.2 and 2.3.3.4).  

 

5. Middleton’s (1998) problem space would explain the problem-solving process 

used by the subjects (Sections 2.3.3.5 and 2.3.6). 

 

The results of the investigation confirmed predictions 2, 4 and 5, with the 

qualifications that are noted below.  Prediction 1 was only partly confirmed and 

prediction 3 was not confirmed as is discussed below.  

 

In respect to prediction 1 the investigation found that all the subjects appeared to use 

the general problem-solving strategies described in the prediction.  The exceptions to 

this were that the experienced subjects used forward chaining rather than backwards 

chaining, although it may be that the experienced subjects were following scripts that 

told them what they should look for next and that they only appeared to be engaged in 

forward chaining (see Section 5.5.3.4 in the next chapter).  There were also qualitative 

differences between the problem attributes and problem moves that the experienced 

practitioner identified on the one hand, and the novices identified on the other. 

 

A major finding of the investigation was the wide-spread dependency of both the 

experienced subjects and the novices on recognition in the lawyer and client interview 

setting.  The data gathered from the four case studies revealed few indications of the 

subjects engaging explicitly in the reasoning and analysis processes that are described 

in the lawyering literature.  While the possibility exists that the subjects did engage in 

this activity but that it was not captured in the data, this finding will have significant 

implications for practical legal training if it is confirmed in future research.  Those 

implications are discussed in the next chapter. 

 

Consistent with prediction 2 all the subjects organised the clients’ concerns as a series 

of ‘small’ problems rather than as a single problem.   

 

Contrary to prediction 3 all the subjects used both fact and law to represent problems, 

although there were instances where the novices appeared to favour ‘facts’ after they 

seemed to have exhausted their knowledge of relevant legal principles and 
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procedures.  One possible explanation for the results may be that practical legal 

problems cannot be abstracted to the extent that the physics problems that informed 

the literature at the base of this prediction can be abstracted.   In addition the 

experienced practitioners constructed more holistic representations of the problem, 

integrating law, legal procedure and fact. 

 

The investigation confirmed prediction 4 and this study argues in Chapter 5 that the 

use of encapsulations and scripts by the experienced subjects has major implications 

for PLT courses.   

 

The investigation also confirmed prediction 5 except that it became apparent that the 

Middleton (1998) model does not accommodate the phenomenon of the problem 

solver having to search the problem zone for ‘relevant’ attributes, and the 

phenomenon of the problem solver receiving new problem information (from the 

client) during the problem solving process.  In the problems investigated in this 

research the subjects were not given all the information about the problem in one 

written statement.  The subjects had to search for the problem information by 

questioning the client.  Some of the information provided by the clients was not 

relevant to any problem.  The clients continued to provide new information during the 

whole problem-solving process.  The next chapter presents a modified problem space 

model that seeks to accommodate these phenomena. 
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CHAPTER 5  

CONCLUSIONS 

 

5.1 INTRODUCTION 

 

This study investigates the declarative and procedural knowledge that legal 

practitioners use to solve practical legal problems in lawyer and client interview 

settings.  It particularly investigates whether experienced practitioners use knowledge 

organised into encapsulated and script forms to solve problems.  The purpose of the 

investigation is to provide a more theoretically-consistent and empirically-based 

understanding of the knowledge that legal practitioners use to solve problems than has 

generally been provided for the field of legal practice previously.  Practical legal 

training courses in Australia, the United Kingdom, Canada and elsewhere have been 

designed on the basis of assumptions about this knowledge, and how it is acquired, 

which are not always consistent with cognitive theories of knowledge and knowledge 

acquisition. 

 

Hence this study uses the lawyering literature to identify the characteristics of 

practical legal problems and it uses the cognitive literature to identify the cognitive 

concepts that corresponded to those characteristics.  It also uses the cognitive 

literature to predict the types of knowledge that legal practitioners would use to find, 

construct and solve practical legal problems.  It particularly applies the literature 

relating to medical problem solving to identify how knowledge in some fields of 

professional practice becomes organised into encapsulations and scripts and how 

those structures assist in problem solving.  

 

The study contributes to cognitive theory by extending the application of that theory 

to the specific context of practical legal problems in lawyer and client interview 

settings.  In particular, it extends the application of theories relating to the 

organisation of knowledge into encapsulations and scripts, from the field of medical 

diagnosis to the field to practical legal problem solving, and Middleton’s (1998) 

problem space theory from the field of design problem solving to the field of practical 

legal problem solving.  Finally, it contributes to the development of research 
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methodology by its extension of protocol analysis to lawyer and client interview 

transcripts.  

 

This research has implications for practical legal training, if its findings are confirmed 

in future research using a greater number and variety of knowledge elicitation 

methods and involving more subjects.  The present study found that the subjects all 

used general problem-solving strategies to construct and solve problems, that none of 

the subjects appeared to use either the legal analysis and reasoning processes or the 

problem-solving processes that are described in the lawyering literature, and that the 

experienced subjects appeared to use knowledge organised in encapsulated and script 

form to find and construct problems.  While these findings are supported by the data 

that was gathered in the four case studies, it is acknowledged that other research 

frameworks (other than the cognitive framework used in this research) and other data 

gathering methods may have revealed different findings.  The number of case studies 

and data gathering methods was too limited to enable conclusive findings to be made. 

relate to both how students are trained in courses and the content of courses. 

 

To begin, this chapter outlines the discussions and arguments contained in Chapters 1 

and 2, which are based on reviews of the lawyering and cognitive literatures.   It then 

summarises the findings of the empirical investigation, which are reported in Chapter 

4.  This chapter goes on to identify the study’s contributions to theory and its 

implications for practical legal training.  Finally it suggests matters for further 

research. 

 

5.2  THE THEORY IN OUTLINE 
 
People who wish to be admitted as legal practitioners in Australia, the United 

Kingdom, Canada, New Zealand, Fiji, Hong Kong and Malaysia have to complete a 

law degree and some form of practical legal training.  Law degrees traditionally focus 

on developing an individual’s ability to find and apply legal principles and rules (the 

substantive law) in a largely abstract manner.  Practical legal training (PLT) courses 

focus on developing the individual’s ability to practise law.  Redmond and Roper 

(2001, p. 197) describe the role of PLT courses as follows: 
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‘…the best way to consider such courses is to see them as developing the ‘skill’ of 

lawyering.  By ‘lawyering’ is meant the bringing together  of knowledge and 

understanding of substantive and procedural law, general and legal skills, and 

professional and ethical attitudes – in order to be able to do what is required of a 

lawyer in various aspects of practice.’ (Redmond and Roper, 2001) 

 

The completion of a bachelor of laws degree and some form of practical legal training 

course comprise the first two stages of the ‘Omrod’ model of legal education and 

training (Committee on Legal Education, 1971).  This model conceives of a three-

stage continuum that consists of an academic stage, a practical legal training stage and 

a continuing legal education stage.  This model can be criticised for its separation of 

the so-called academic and practical stages, with the result that the student’s study of 

the substantive law in the academic stage does not occur in the context in which law is 

practised (Weisbrot, 1990).  However the model still substantially describes most 

current Australian law school and PLT course programs (Australian Law Reform 

Commission, 2000). 

 

The practical legal training stage has traditionally taken the form of either a work-

place traineeship (articles of clerkship) or a course of training in an institutional 

practical legal training course.  The trend over the past 30 years has been away from 

work-place training and toward institutional training.  Recent Australian standards for 

practical legal training now require all work-place training schemes to have a 

component of institutional study (LACC & APLEC 2000). 

 

PLT courses seek to develop an individual’s ability to practise law in real-life settings.    

The ABA Taskforce argues that almost all real-life legal activities can be 

conceptualised as problem solving.  Thus a major focus of PLT courses is to develop 

students’ abilities to solve problems.  This study uses the Committee on Legal 

Education’s (1971) and the ABA Taskforce’s (1992) reports to synthesise (from a 

lawyering perspective) the categories of knowledge that an individual will require to 

solve practical legal problems in a lawyer and client interview setting.  The results of 

those syntheses are displayed in Tables 1.1 and 1.2 in Chapter 1.  The syntheses are 

used to inform the process of identifying the types of conceptual and procedural 

knowledge that might be apparent in the analysis of the research data. 
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After an individual has typically spent three or four years in law school developing 

her or his academic legal skills, he or she will then spend six months in a PLT course 

to develop the other skills and values that the ABA Taskforce (1992) considers are 

required to practise law.  The PLT literature identifies four approaches that PLT 

courses take, either singly or in combination, to assist individuals to develop those 

skills: 

1. Tasks approach 

2. Skills approach 

3. Problem-solving approach 

4. Frameworks approach 

 

The tasks approach uses ‘learning by doing’ to familiarise students with certain 

common legal transactions and proceedings (tasks).  The assumption that underpins 

the tasks approach is that if a student can master a task by completing a simulation of 

the task in a PLT setting (learning by doing), the student will then be able to replicate 

the task in real-life legal workplaces.  The approach also assumes that in working 

through tasks, students develop interviewing, negotiation, drafting, fact gathering and 

witness examination skills (Gullickson, 1976).  The tasks approach has been criticised 

from a lawyering perspective for not equipping students to solve ‘novel’ problems 

(Roper, 1988;  Nathanson, 1989). The approach can also be criticised from a cognitive 

perspective for focusing exclusively on developing quite specific procedural 

knowledge and ignoring the development of general problem-solving knowledge. 

  

The skills approach conceives practising law in terms of applying a range of so-called 

generic skills such as communication and investigation skills (Gold, 1983).  The 

approach assumes that aspiring lawyers can acquire context-free generic skills that 

they will be able to apply in any practice setting that they encounter.  This approach 

has been criticised from a lawyering perspective for ignoring the role of context in 

developing understanding (Cruickshank, 1985).   From a cognitive perspective, the 

approach ignores the situated nature of many skills (Perkins & Salamon, 1989) and it 

ignores the role of knowledge structures in expert performance.        
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The problem-solving approach conceives of practising law as problem solving.  The 

approach assumes that the role of PLT course is to teach students the processes and 

skills that they will need to be able to solve practical legal problems.  The approach 

focuses on developing students’ declarative and procedural knowledge of general 

problem-solving procedures.  Like the skills approach, the problem-solving approach 

can be criticised from a cognitive perspective for overlooking the situated nature of 

workplace knowledge and the role of knowledge structures in expert performance. 

  

The frameworks approach assumes that analyses of the steps that lawyers take to 

complete certain tasks will reveal a general model (framework) of the broad processes 

that the lawyer can use to complete any task of the same type.  The approach focuses 

on developing students’ declarative knowledge of the frameworks that relate to 

particular types of tasks.  The approach can be criticised for overlooking the situated 

nature of much work-place knowledge, the need to develop procedural knowledge and 

how knowledge structures assist expert performance. 

 

All the approaches that are described above rest on assumptions about the knowledge 

that individuals require to practise law, and how that knowledge is acquired, which 

are largely untested in empirical research.  These assumptions arise from intuition or 

abstract logic-based analyses of the knowledge that lawyers should apply in certain 

situations, rather than from empirical investigations of the knowledge that lawyers 

actually use in those situations (Blasi, 1995).    

 

This study seeks to remedy some of the oversights in the assumptions underpinning 

PLT course by using a cognitive framework to investigate practical legal problem-

solving knowledge.  The study analyses the different types of knowledge that the 

cognitive literature argues that individuals use to solve complex, ill-defined problems.  

It also analyses theories that seek to explain expert-novice differences in problem-

solving ability in terms of how an individual’s problem-solving knowledge becomes 

organised with experience into structures that enhance problem-solving performance.  

 

The cognitive literature investigates human cognition on a representational level 

(Kaysar et. al., 1999).  Representational level research assumes that individuals create 

mental representations of ‘knowledge’, which are the mediating states of human 
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cognition (Markham, 2001).  The cognitive literature argues that research from a 

representational level can provide powerful insights into, among other things, the 

types of knowledge that enable individuals to participate effectively in particular 

workplaces (Anderson, Reder, & Simon, 1996; 1997).   

 

The cognitive literature is based on the assumption that individuals use two types of 

knowledge in problem solving, which are declarative knowledge and procedural 

knowledge (Anderson, 1982).  Declarative knowledge is knowledge that can be 

represented in words or diagrams or other images.  It includes knowledge of the 

formal rules, propositions and procedures that are used to solve problems in particular 

workplaces.  It is knowledge that can be acquired from lectures or textbooks.  An 

individual uses declarative knowledge to understand problems and to solve them by 

identifying and applying the rules or procedures that the situation requires.  With 

repeated application, declarative knowledge becomes proceduralised, that is, it is 

converted into productions that execute automatically (Anderson, 1982).  Procedural 

knowledge cannot be represented in words or other images.   

 

Human information processing theory uses the metaphor of the problem space to 

explain how individuals use their knowledge to solve problems (Newell & Simon, 

1972).  Problem space theory was first developed from research involving simple 

well-defined problems.  Newell and Simon’s problem space theory conceives of a 

problem space that consists of a well defined problem state, a relatively small search 

zone and a well defined goal state.  In this model, problem solvers search the problem 

space for operators that will enable them to move from the initial problem state to the 

goal state.  The Newell and Simon model does not however satisfactorily explain the 

processes involved in solving complex, ill-defined problems (Middleton, 1998).  

Simon (1973) suggested that problem solvers solve large ill-defined problems by 

disaggregating them into a series of small well-defined problems.  This does not 

however explain, among other things, how problem solvers solve problems that 

cannot be disaggregated because of the existence of interrelated variables (Voss & 

Post, 1988) or which can only be disaggregated into smaller ill-defined problems, 

rather than smaller well-defined problems. 
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The lawyering literature identifies the characteristics of the problems that lawyers 

encounter in the lawyer and client interview context as: the problem has to be 

identified by the problem solver using a fact finding process (Redmount, 1979; Sherr, 

1986); the problem’s facts will change as new information come to hand (ABA 

Taskforce , 1992); the problem may be factually, legally and procedurally complex 

(Binder, Bergman, & Price, 1991); and the problem solver will have to use fact 

analysis, legal reasoning and analysis, problem decomposition and means-ends 

analysis to solve the problem (ABA Taskforce, 1992).  In cognitive terms, these 

problems are complex, ill-defined problems that have to be ‘found’ by the problem 

solver (Dillon, 1982), and often only weak problem-solving methods will be available 

to the problem solver to solve these problems (Newell, 1980). 

 

This study predicts that the Middleton (1998) problem space model will explain how 

problem solvers find, construct and solve the type of problems described above.  The 

Middleton model was created to explain the cognitive processes involved in solving 

complex ill-defined design problems.  Middleton’s model consists of a problem zone, 

a search and construction zone and a satisficing zone.  Middleton argued that because 

the initial states of design problems are usually incomplete, the problem solver has to 

develop an understanding of the problem beyond that which is provided in the 

problem statement.  The problem solver may also develop different understandings of 

the problem as the problem-solving process progresses.  Middleton devised the 

concept of the problem zone to describe what happens in design problem solving, 

where a problem solver may start at any number of points suggested by the problem 

statement and he or she may revise her or his understanding of the problem (which 

may never be complete) at various times during the problem-solving process.   

 

Middleton (1998) also reconceived Newell and Simon’s (1972) search space as a 

search and construction space to explain how design problem solvers not only have to 

search for existing operators but also have to construct new operators to use in solving 

the problem.  Finally, Middleton (1998) reconceived Newell and Simon’s goal state as 

a satisficing zone to accommodate the phenomena that design problems will have 

many possible solutions rather than a single ‘right’ solution.   

 



  171 

Anderson (1982) and others argue that with repeated application an individual’s 

declarative and procedural problem-solving knowledge becomes organised into 

structures that the individual can use to solve particular problems with increased 

efficiency.  These two structures are ‘chunks’ and ‘schemas’.  Chunks are structures 

that store conceptual and other related knowledge about a problem, or an aspect of a 

problem, in one ‘chunk’ in memory (Anderson, 1982).  The existence of a chunk 

speeds up problem solving as the individual has only to search and retrieve the one 

chunk of information rather than search and retrieve all the individual items that make 

up the chunk (Anderson, 1982).   

 

Schemas are powerful knowledge structures that enable an individual to diagnose a 

problematic situation rapidly and effectively and to identify the means of solving the 

particular problem (Sweller, 1990). This study focuses on schemas in the form of 

scripts (Schank & Abelson, 1977).  Scripts are less goal-directed structures than other 

types of schemas.  Scripts primarily deal with “sequences of events that occur 

frequently in a specific order” (Charlin, Tardif & Boshuizen, 2000, p. 183).  Scripts 

store information relating to a problem or event that the individual has encountered 

previously.  Script theory argues that these structures store information in a dialogue-

like form (Schank & Abelson, 1977).   

 

The medical literature identifies particular types of chunks and scripts that researchers 

such as Boshuizen et al. (1995) theorise that experienced medical practitioners use to 

solve medical diagnosis problems in clinical settings.  These structures are called 

respectively ‘encapsulations’ and ‘illness scripts’.  Encapsulations are high level 

clinical concepts that encapsulate detailed networks of biomedical concepts or causal 

models that explain a patient’s symptoms (Boshuizen et al. p. 274).  Illness scripts are 

structures that contain information about the enabling conditions, causes, symptoms 

and consequences of disease (Boshuizen et. al).  These authors argue that experts in 

this field organise their knowledge into encapsulations and scripts over long periods 

of clinical practice; and that they draw on these structures when dealing with new 

cases.  Their older academic knowledge is subsumed by encapsulated concepts but is 

still accessible when a new problem cannot be solved using encapsulations and scripts 

(van de Wiel, Schmidt, & Boshuizen, 1998).  
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Thus it is argued in this thesis that, in view of the similarities among the way that 

medical practitioners and legal practitioners are trained, and among clinical diagnosis 

settings and lawyer and client interview settings, legal practitioners are likely to use 

similar knowledge structures in solving problems in lawyer and client interview 

settings to those that medical practitioners use in solving diagnostic problems in 

clinical settings.  The specific knowledge structures that this study investigates in that 

regard are encapsulations and scripts. 

  

5.3 RESEARCH QUESTIONS 

 

This research uses the predictions derived from the review of the cognitive literature 

in Chapter 2 (see Section 2.6) to develop the following research questions: 

 

1. How do legal practitioners find and construct practical legal problems? 

 

2. Are there differences in the knowledge that experienced legal practitioners use 

and that which novice practitioners use?  Do those differences reflect differences 

in the individual practitioner’s underlying knowledge and how that knowledge is 

organised? 

 

5.4 THE RESEARCH STUDY 

 

The research study consisted of four case studies.  Two of the case studies involved 

novice legal practitioners and two involved experienced legal practitioners.  The use 

of four case studies involving subjects with different levels of expertise allowed 

limited comparisons to be made between the levels of expertise.  The subjects were 

asked to advise a client on family law problems in a lawyer and client interview 

setting.  The problems were authentic problems in that they were devised by 

experienced family law practitioners as part of a Queensland Law Society ‘specialist 

accreditation’ process.  The problems were designed to mirror the real-life, family-law 

problems that clients typically bring to their lawyers.  The subjects dealt with these 

problems in a naturalistic setting to the extent that the settings replicated a lawyer and 

client interview in a legal practitioner’s office, with the exceptions that the client was 
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an actor and that the interview was video taped to enable the researcher to observe the 

interview in an albeit indirect manner. 

 

The video-tapes of the lawyer and client interviews were replayed to the subjects as 

part of a video-stimulated recall interview process.  The purpose of that process was 

to gather complementary information about what the subjects were thinking at points 

when the subjects formed, or changed, their views of a matter.   

 

The audio tracks of the lawyer and client interview tapes were then transcribed, 

segmented, coded and subject to protocol analysis (Ericsson & Simon, 1984, 1993).  

That analysis investigated whether the subjects dealt with the clients concerns as one 

problem or as several smaller problems, the number of procedures the subjects used in 

the interview and any qualitative differences between the subjects in the use of 

procedures.  It also investigated whether the subjects used forwards or backwards 

chaining in working on problems and whether there were indications that the subjects 

used knowledge organised in encapsulated or script forms. 

 

The video-stimulated recall tapes were transcribed and the passages representing 

interactive thoughts were identified (King & Tuckwell, 1983).   The analysis of those 

interactive thoughts was directed at identifying encapsulated concepts and triggers for 

script activation. 

 

5.5 SUMMARY OF FINDINGS FROM THE CASE STUDIES 

 

The consolidated findings from the investigation of the research questions are 

reported below. 

 

5.5.1. Problem finding 

The investigation found that the subjects had to find and construct the problems to be 

solved.  It is suggested in Sections 2.3.2.3 and 2.4.2 that practical legal problems are 

emergent problems in that they have to be found by the problem solver (Dillon, 1982).  

Dillon argues that problem solvers find problems by searching for problem attributes.  

The subjects in this research firstly used knowledge in the form of ‘information 

gathering procedures’ (questions) to gather information relating to possible problems 
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from their clients - the lawyering literature refers to this process as ‘fact finding’ 

(Redmount, 1979; Sherr, 1986).  They then used that information, and their pre-

existing knowledge of law and legal procedures, to identify problem attributes.  These 

findings support Dillon’s theory.  Some subjects found problems even though the 

client did not expressly indicate that matter was a problem.  This finding confirms the 

lawyering literature-based observation in Section 2.4.2 that the lawyer’s advice might 

extend to areas that the client had not considered (Redmount, 1982). 

 

The findings also indicate that the experienced legal practitioners were aided in their 

search for problem attributes by knowledge organised in encapsulated and script form. 

This is discussed further in Section 5.5.4 below. 

  

5.5.2 Problem construction 

The subjects did not construct problems with identical attributes.  Each subject’s 

construction of a particular problem varied according to the specific attributes that he 

or she identified for the problem.  The subjects did not always construct problems that 

reflected the client’s preferred goal for the problem.  Some subjects returned to alter 

their construction of problems at various times during the interview as new 

information came to light.  The subjects did not complete the construction of most 

problems at the interview.  This last finding confirms the observation made in Section 

2.4.3 that a lawyer’s understanding of a practical legal problem may never be 

complete (ABA Taskforce, 1992).  The findings generally confirm that the problems 

are, in cognitive terms, complex, ill-defined problems (Simon, 1973; Voss & Post, 

1988: Frensch & Funke, 1995). 

 

The findings also confirm the prediction in Section 2.3.6 that the subjects’ problem 

construction and solving processes will be explained by Middleton’s (1998) problem 

space model, although this study suggests in Section 5.6.3 below that model may have 

to be modified to reflect some aspects of practical legal problem solving. Generally 

the subjects did not construct well-defined problem states from which to start the 

problem-solving process.  That is, they constructed problem zones in the Middleton 

sense in that they did not all use the same attributes to construct problems, they 

changed their views of problems as new information came to light and they did not 

complete their construction of some problems.  The subjects also constructed search 
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and construction zones in the Middleton sense in that they constructed moves by 

combining various legal procedures and ‘practical’ actions to suit the client’s 

particular circumstances.  Finally the subjects were observed to work towards loosely 

defined ‘satisficing zones’ rather than well-defined goal states.  The subjects 

sometimes changed the parameters of these zones as they identified new problem 

attributes.   

 

While this research generally found that Middleton’s (1998) model applied, it became 

apparent that the model did not explain how new information is brought into the 

problem space during the problem construction and search process.  New information 

in this regard means information that is not held in the problem solver’s memory but 

which is acquired from an external source.  In the case of this research the subjects 

were continually gathering new information about problems from the clients while 

they were working on those problems.  In Newell and Simon’s (1972) and 

Middleton’s (1998) research the problem solvers were provided with the problem in 

writing at the start of the problem-solving session.  In this research, the problem 

solvers had to elicit new information about problems from another person over the 

course of the problem-solving episode.  In Figure 5.1 in Section 5.6.3 below, this 

study presents a revised problem space model that seeks to accommodate this 

phenomenon.  Additionally, in the model in Figure 5.1 the relative size of the 

‘problem zone’ to the rest of the model is enlarged to represent the phenomenon that 

problem solvers also have to search within the problem zone for connections between 

facts and legal principles and procedures for the purpose of identifying the problem.  

Middleton changed Newel and Simon’s representation of the problem state from a 

point in the model to a small circle to represent the ill-defined nature and opaqueness 

of the problem space.  The study suggests that circle needs to be enlarged relative to 

the rest of the model to accommodate practical legal problems.  The satisficing zone 

has also been slightly enlarged in Figure 5.1 to better represent the phenomena that 

there might be many quite different possible solutions to practical legal problems.  

 

5.5.3 Use of general problem-solving strategies 

All the subjects used general problem-solving strategies to find and construct 

problems.  Those strategies are recognition, problem disaggregation, attribute 

identification and search for relationships among attributes, and means-ends analysis 
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(see Table 2.11 for the literature-derived predictions of the strategies that the subjects 

would use).  The findings in respect to each of these strategies are presented below.  

The experienced subjects’ dependence on general problem solving strategies 

(heuristics) to solve problems, rather than on proceduralised domain knowledge 

(Anderson, 1982) supports Yashin-Shaw’s (2001) finding that experts in solving ill-

defined problems of a creative nature rely on heuristics and schemas rather than 

automated domain specific procedures.   

5.5.3.1 Disaggregation 

This research found that the subjects all organised the clients’ concerns as a series of 

smaller problems rather than as one large problem.  These smaller problems were 

however ill-defined problems rather than well-defined problems. It was observed in 

Chapter 2 that a possible means of solving complex ill-defined problems is to break 

the problem into a series of small well-defined problems (Simon, 1973).  The findings 

of this research are that Simon’s disaggregation strategy was indeed used to the extent 

that the subjects organised the clients’ concerns into a series of ‘small’ problems but 

that because these small problems were still ill-defined in nature, they still had to be 

constructed and solved using the processes described in Middleton’s (1998) problem 

space model. There were no expert-novice differences apparent in the subjects’ use of 

this procedure. 

 

5.5.3.2 Recognition 

All the subjects appeared to rely more on recognition to identify problem attributes 

and moves, rather than on any detailed step-by-step processes of legal analysis and 

reasoning, such as that described the ABA Taskforce (1992).  Recognition is a 

‘universal’ problem-solving strategy (Newell & Simon, 1972).  The subjects appeared 

just to recognise that particular legal principles, rules or procedures applied to the 

client’s situation.  The novices however were only able to state those rules and 

procedures in a general way on most occasions, while the experienced subjects were 

able to state rules and procedures in detailed and specific manner.  This study explains 

this difference by arguing that the experienced subjects use knowledge in 

encapsulated form to recognise problems, problem attributes and moves; and that this 

recognition enables expert action (Chi, Fletovich & Glaser, 1981). 
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5.5.3.3 Attribute and move identification 

All the subjects used the general strategy of attribute identification to construct 

problems.  All the subjects identified attributes using their knowledge of legal 

principles and legal procedures and the facts of the matter provided by the client.  The 

literature relating to expertise indicates that in some domains, experts will represent 

problems by attributes that reflected the problem’s deep features (such as rules of 

physics) rather than its surface features (physical features such as the where the 

fulcrum is placed under a lever) (Chi, Feltovich & Glaser, 1981).  In field of practical 

legal problems, the concept of deep features corresponds to legal principles and 

procedures and the concept of surface features corresponds to the problem’s facts.  

The findings of this research are that all the subjects used legal principles, legal 

procedures and facts to construct problems, although in some instances the novice 

subjects seemed to focus more on the factual aspects of problems when they appeared 

to exhaust their relevant legal knowledge.  The explanation for the finding may be that 

it is not practical or useful in a lawyer and client interview setting to represent a 

‘practical’ legal problem by abstract legal principles and rules only.  The problems or 

the setting may not lend themselves to that. 

 

The investigation of the subjects’ use of attribute identification procedures also found 

that the attributes and moves that the experienced subjects identified were more 

detailed and more specifically connected to the clients’ particular circumstances than 

those that the novices identified (Section 4.2.2.2).  The explanation that this study 

offers for the superior performance of the experienced subjects is that they used 

knowledge in encapsulated and script form to identify problem attributes and moves. 

 

5.5.3.4 Means-ends analysis  

The investigation found that the experienced subjects seemed to be able to work 

forward to identify problem attributes and moves while the novices worked 

backwards.  Sweller (1990) argues that knowledge in the form of schemas enables 

problem solvers to do this.  Charlin, Tardif and Boshuizen (2000) however suggest 

that in the case of medical practitioners diagnosing disease, the application of script-

based knowledge can give the appearance that practitioners are engaged in forward 

reasoning when in fact they are following the script.  The data did not reveal which of 

those the two phenomena occurred here.  The latter explanation would however be 
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more consistent with this study’s finding that the experienced subjects used scripts to 

guide their problem solving. 

 

5.5.3.5 Encapsulations and scripts 

The explanation that this study offers for the superior performance of the experienced 

subjects in identifying problem attributes and moves is that those subjects were 

assisted in these tasks by knowledge in the form of encapsulations and scripts.  This 

explanation is supported (as it applies to scripts) by findings of the apparent use of 

forward chaining by the experienced subjects, the finding that some words and 

phrases used by the clients had a ‘triggering’ effect in relation to the subjects’ 

understanding of some matter (Section 4.2.4.2). 

 

This study makes the conjecture (Section 4.2.5) that the form of these scripts is that of 

a monologue that consists of: 

 

1. An initial diagnosis of some aspect of the client’s situation. 

 

2. A discussion of either the legal principles involved in the matter or the 

procedures that can be used to advance the matter.  This discussion may 

encompass the practical impact of the principle being applied and the practical 

constraints on using the procedure. 

 

3. A summing up that may either describe what the outcome of the matter will be 

or what the client or lawyer can do in respect to the matter. 

 

The basis for this conjecture is the finding reported in Section 4.2.4 that all the 

subjects used this pattern in describing problem attributes and moves to the clients 

(that is, in reporting their assessments of particular matters to the clients).  This is 

consistent with Schmidt, Norman, and Boshuizen (1990) and Boshuizen et al. (1995) 

supposition that illness scripts are structured in the way that medical practitioners 

describe cases to each other.   

 

This study also suggests that the encapsulations that the experienced subjects used 

seem to have encapsulated legal concepts or fact scenarios or some combination of 
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both.  The phrase ‘fact scenario’ in used here to describe possible ‘fact’ situations 

(such as a person seeking to remove a child from the country).  Table 5.1 in Section 

5.6.2 below makes some conjectures as to the knowledge encapsulated in the 

encapsulations used by the research subjects. 

 

5.6 IMPLICATIONS FOR PRACTICAL LEGAL TRAINING 

 

Three of the findings of this research have implications for PLT courses: 

 

1. The subjects seemed to rely on recognition (Newell & Simon, 1972) rather 

than detailed reasoning to find and construct problems. 

 

2. The experienced practitioners were assisted in their identification of problem 

attributes and moves by knowledge organised in encapsulations and scripts. 

 

3. The problem-solving processes that the subjects used are explained by 

Middleton’s (1998) problem space model.  

 

5.6.1 Use of recognition rather than reasoning 

The high level of reliance by all the subjects on recognition (Newell & Simon, 1972) 

suggests that PLT courses need to equip students with the specific knowledge that 

they need to recognise the common problems that they are likely to encounter in the 

specific areas of practice for which their PLT is preparing them.  It is not possible in 

the short time available for PLT courses to provide what the Committee on Legal 

Education (1972) describe as a ‘detailed map’ of all the problems that might arise in 

several of those areas, but there may be time to provide what the Committee call a 

‘general survey’ of the problems that commonly occur in a small number of areas.  

The LACC and APLEC (2000) standards require PLT courses to deal with five areas 

of practice – that may be too many.  It may be that courses should reduce the number 

of areas that they cover in order to cover fewer areas more thoroughly.  

 

Nearly all PLT courses purport to provide students with problem-solving skills and 

legal analysis and reasoning skills. The question that this study prompts is - how do 

students identify something as a problem that requires the application of those skills if 
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they cannot recognise that the matter is a potential problem that needs to be 

investigated and not recognise the kind of problem that it is, and the applicability of 

those skills to that kind of problem? 

 

5.6.2 Use of encapsulations and scripts 

The explanation that this thesis offers for the superior performance of the experienced 

subjects in finding problem attributes and moves is that they used knowledge in 

encapsulated or script forms to identify detailed and fact-specific problem attributes 

and moves.  The medical expertise literature (Bosuizen et al., 1995) found that 

individuals need substantial ‘clinical’ experience to acquire knowledge organised in 

those forms.  It is unlikely that any PLT program could provide students with 

sufficient lawyer and client interview experience for students to develop or extend the 

range of those structures during the short time available to most programs.  Johnstone 

and Biggs (1998) however in their study of developing knowledge and skills in the 

field of accountancy have described how problem-based learning may be adapted to 

assist the development of encapsulated knowledge (as described by Boshuizen and 

Schmidt, 1992) and scripts (as described by Schank & Abelson, 1977) by having 

students complete a large number of realistic ‘cases’ in their training (Johnstone & 

Biggs, 1998, p. 41).   

 

This study’s finding of the use of knowledge in encapsulated and script form by the 

experienced subjects, supports the criticism that this study made of the assumptions 

underpinning approaches by PLT providers in Section 1.4.2, that that those 

assumptions ignored the situated nature of the knowledge that experienced 

practitioners use to solve problem in their fields.  The finding also indicates that 

lawyering-derived statements about the knowledge that legal practitioners use to solve 

practical legal problems (Section 1.4.1) should acknowledge the role of experience in 

developing the knowledge structures that enable expert performance in particular 

areas of practice. 

 

It may also be useful for further research to examine the make up of experienced 

practitioners’ encapsulations and to determine whether the results of that examination 

might inform how domain concepts and other information are presented (linked 

together) in instructional materials.  An indication of what encapsulations might 
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contain is provided in Table 5.1 below, which presents conjectures of the content of 

the encapsulations used by the subjects of this research.  

 

Table 5.1 Possible encapsulated concepts and fact scenarios 

Subject Encapsulation 
 

Possible encapsulated concepts and fact scenarios 
 

Lawyer 1 ‘informal arrangement 
that’s worked fairly 
well’ 
(segment 138) 

This phrase may encapsulate legal concepts of 
informal and formal arrangements, enforceability, and 
court approval of arrangements together with the 
factual conclusion that the arrangement worked. 
 

Lawyer 1  ‘severe enough 
situation’  
(segment 219) 
 

This phrase may encapsulate scenarios in which the 
child is at varying degrees of physical or 
psychological risk. 

Lawyer 1 ‘recovery type issue’ 
(VSR segment 29) 

This concept may encapsulate the concepts of a 
breach of a court order, enforcement, and location 
orders together with factual issues relating to locating 
the child or other party. 
 

Lawyer 1 ‘contempt issue’ These words may encapsulate concepts relating to a 
breach of a court order, punishment and enforcement. 
 

Lawyer 1  ‘contribution issue’ This concept may encapsulate concepts of financial 
and non-financial contributions, the relevance of 
contributions to a property settlement and the relative 
weight to be given to various types of contributions. 
 

Lawyer 2 ‘tracking exercise’ 
(segment 186) 

This concept may encapsulate the legal procedures 
available to locate persons such as location orders, 
applications for warrants together with factual issues 
such who can be ordered to reveal the party’s 
whereabouts. 
  

Lawyer 2  
 

‘demonstrative kind of 
guy’ 
(segment 241) 

This phrase may encapsulate Lawyer 2’s personal 
opinions about a certain type of person and the 
behaviour that type of person might exhibit. 
  

Lawyer 2  ‘urgency’  
(VSR segment 29) 

The scenarios encapsulated in this concept may 
include that the child is late in being returned and the 
custodial parent is anxious, that party with the child 
has disappeared and there are concerns about the 
child’s safety, that the party with the child has taken 
the child interstate, and that the party with the child is 
about to depart to some overseas destination with the 
child. 
 

Lawyer 2  ‘abduction’  
(VSR segment 20) 

This concept may encapsulate scenarios of non-
return, forcible removal and imminent flight from the 
country. 
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Move search and 
construction zone 

Problem attribute 
identification zone 

Satisficing zone 

Problem space  

5.6.3 Use of Middleton’s problem-solving process 

This study’s findings in relation to the processes that the subjects used to find and 

construct problems indicates that Middleton’s (1998) problem space model generally 

explains the processes that legal practitioners use to solve the messy real-life 

problems that they will encounter in the workplace.  The findings also suggest 

(Section 5.5.2 above) that the Middleton model needs to be adapted for practical legal 

problems by providing for the constant introduction of new information from external 

sources (the client) and for the need to search the problem zone to identify relevant 

information and to understand the relationships among facts, rules and procedures.  

The modified model offered by this study is in Figure 5.1 below.   

 

Figure 5.1 Modified problem space for use in PLT courses 

(Adapted from Middleton (2002, p. 70) 

 

 

 

 

 
 
 
 
 

 
 

Emergent problem information 
from external sources 

Emergent problem information 
from external sources
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PLT courses need to assist students to understand the nature of practical legal 

problems, including that they may never fully understand the particular problem, that 

they may have to ‘construct’ ways of solving it and that they will never be able to find 

the single ‘right’ solution to it.  

 

There seems to be some potential for Nathason’s (1997) legal problem-solving model 

to be adapted for use as instructional tool for this purpose.  That model is discussed in 

Chapter 1.  It consists of these 5 stages: 

Stage 1  Problem and goal definition 

Stage 2  Fact investigation 

Stage 3  Legal issue identification and assessment 

Stage 4  Advice and decision making  

Stage 5  Planning and implementation. 

 

This study found that while the subjects did seek to identify the client’s problems and 

her goals (stage 1 above), they did so only in the most general terms, before beginning 

a process of information gathering (stage 2 above).  The subjects also continued to ask 

questions through the interview (all the stages of the problem-solving process). The 

subjects also seemed to combine the ‘Legal issue identification and assessment’ and 

‘Advice and decision making’ stages (stages 3 and 4).  They did however end the 

interview with a ‘Planning and implementation’ stage (stage 5).  While Nathanson 

(1997) suggests that clinical problem solving is basically a linear process, he 

acknowledges that sometimes a lawyer will have to move back and forth between 

stages as new information emerges (p. 48).  This study found that the movement 

between all the ‘stages’ was far more iterative than Nathanson indicates.   

 

The findings of this study indicate that the Nathanson (1997) model has the potential 

to be a useful task design tool and instructional tool if it is modified to reflect the 

processes that practitioners actually use to solve problems and if it is made clear that 

real-life problem solving is a very iterative process.  Further research in a variety of 

practice settings is needed to establish whether a modified model can be generally 

applied. 
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5.7 CONTRIBUTIONS OF THE STUDY 

 

This study contributes to cognitive theory, lawyering theory, research methodology 

and approaches to practical legal training as follows.  The major contribution of the 

study to cognitive theory is the finding that, in the context of this research, 

experienced legal practitioners used knowledge in the form of encapsulation and 

scripts to find, construct and solve complex practical legal problems.  This finding 

extends encapsulation and illness script theory into the field of legal practice.  Those 

theories had previously been largely confined to the field of diagnosing disease in 

clinical setting.   

 

This finding also contributes to lawyering theory.  The lawyering literature surmises 

that legal practitioners become more proficient in problem solving after they gain 

experience practising in a particular area of law, but that literature does not provide a 

research-based explanation for that phenomenon.  This study illuminates the ways in 

which this problem solving is undertaken and the utilisation of problem-solving 

procedures.    

 

Additionally, this study contributes to theory development by testing Middleton’s 

(1998) problem space theory in the field of practical legal problem solving.  This 

thesis argues that Middleton’s model of the problem space provides a useful 

explanation of the cognitive processes involved in solving practical legal problems of 

the type investigated in this research, if it is modified as described in Section 5.6.3 

above. 

 

This study contributes to the development of research methodology by its extension of 

protocol analysis to lawyer and client interview transcripts.   Previously, protocol 

analysis, as described by Ericsson and Simon (1984, 1993) has been confined mainly 

to think-aloud transcripts, teach-back transcripts and video-stimulated recall 

transcripts.  This study illustrated how lawyer and client interview transcripts can also 

be analysed usefully using protocol analysis methodology. 

 

This research contributes to the development of approaches to practical legal training 

as it uses findings from empirical studies to test some of the assumptions that 
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underpin the current approaches to practical legal training.  This research illustrates 

how, in lawyer and client interview contexts, legal practitioners do not use the 

problem-solving processes and the legal reasoning and analysis processes that are 

described in the lawyering literature.  This research revealed that the subjects of this 

research relied more on recognition than those processes to find and construct 

problems in the context investigated in this research.  It is therefore argued that PLT 

courses need to consider providing students with the opportunity to acquire 

knowledge about the specific problems that they are likely to encounter in particular 

areas of practice, and the legal procedures and other remedies that apply to those 

problems.   

 

This research acknowledged that the contributions to theory, which are described 

above, are limited as they are based on four case studies only.   This thesis makes no 

claims that its findings can be generalised across all areas of practice and across all 

the various contexts in which legal practitioners solve practical legal problems.  The 

research does however provide an empirical basis for theorising about the knowledge 

that legal practitioners in the family law area use to ‘find’ and construct practical legal 

problems in the lawyer and client interview context. 

  

5.8  SUGGESTIONS FOR FURTHER RESEARCH 

 

This research raises the question of what knowledge legal practitioners use to solve 

problems in lawyer and client interviews in fields other than family, particular non-

contentious fields such as estate planning, commercial transactions and corporate 

advice.  This research also raises questions about the knowledge that legal 

practitioners use to solve practical legal problems in other settings such as when 

working on written advices or opinions and in court rooms or formal negotiations or 

mediations.  It may be that in some of settings, legal practitioners will indeed use the 

detailed fact and law analysis processes described by the ABA Taskforce (1992).  

 

As stated in Section 5.7 this study suggests that a useful area of further research is the 

relationships between the encapsulated knowledge used by experienced practitioners 

and the legal principles and procedures taught in law courses.  Another suggestion for 

further research is an evaluation of the effectiveness of PLT courses adopting any of 
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the suggestions made in this study.  A final suggestion for further research is an 

evaluation of the effectiveness of observation, compared with other methods, as a 

knowledge-elicitation method in the type of setting investigated in this research.  
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Appendix A 

 Instructions to clients  

 

CLIENT INTERVIEW VIDEO SIMULATION 

FAMILY LAW  

SPECIALIST ACCREDIATION PROGRAM 2001 

 

NOTES FOR ROLE PLAYERS (CLIENTS)  

 

The Simulation Exercise 

Thank you for agreeing to be involved in the accreditation program.  You are involved in 

a process which is attempting to assess how a solicitor handles a first interview with a 

new client.  All applicants are required to take part in this exercise. 

 

Applicants have been told that they set the pace for the interview, but no interview will 

go longer than one hour.  Each interview will be videotaped and then assessed.  The 

assessors will assess the performance of the practitioner, not yours. 

 

The Role Plays 

Your role play is attached.  The fact situation envisages you instructing the solicitor to act 

on your behalf.   

 

Please read your role play and become familiar with the facts.  Once you are on top of the 

facts, try to be as natural as possible.  It is important that you try to give a sense of reality 

to the situation.  Accordingly, it might be a good idea to give some thought as to how 

these people would be thinking and feeling at this time. 

 

Please remember that whilst it is greatly appreciated your role play is not the focus of the 

exercise.  It is very important that you do not enter the exercise in a competitive manner.  

The purpose of the simulation will be totally defeated if you attempt to “win” the 

interview by making the interviewer look like an idiot. 
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Again thank you for participating 

 

Yours sincerely 

 

Ann-Maree David 

JUNE SMITH’S ROLE PLAY 

 

Your full name June Smith 

Your address “The Oaks”, Pineway 

Your occupation Home Duties 

Your date of birth 03.12.1957 (aged 43) 

Your place of birth Pineway 

Year you arrived in Australia N/A 

Your spouse’s full name John Gregory Smith 

Your spouse’s address Kings Arms Hotel, Marville 

Your spouse’s occupation Shearer 

Your spouse’s date of birth 10.11.1957 (aged 43) 

Your spouse’s place of birth Marrara, NT 

Year your spouse arrived in 
Australia 

N/A 

Wife’s surname prior to marriage Bennett 

Date of marriage 22.11.1981 

Place of marriage Pineway 

Date of separation November 1995 

Names and birth dates of children Jessica Smith     03.06.1985 (aged 15) 

Katerine Smith   04.09.1987 (aged 13) 

Elizabeth Smith 02.10.1988 (aged 12) 

Katrina Smith    28.03.1991 (aged 9) 

 

SHORT TERM/URGENT PROBLEM 

 

Description of urgent problem 

Katrina has failed to return from contact.  She was taken by her father for the weekend 

before last and was due back on Sunday night.  I checked John’s address every day and 
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he is not there.  I have an Order granting custody to me.  John has access.  He has been 

late before but only a couple of days.  I hear the names have changed – what does it mean 

now?           

         

Further information that you will give if appropriate questions are asked by the Solicitor 
 
I found out the other day that John had applied for a job in the Northern Territory.  He 

hasn’t had a job for a while and has been on the dole.  But I hear that an old mate in 

Marrara had a job for him.  John’s aunty still lives in Marrara. 

 

What you want to know from the Solicitor about the urgent problem 

Can Solicitor find Katrina? 

Can Solicitor stop husband from seeing Katrina again? 

 
LONG TERM PROBLEMS 

 
Description of problems 
 
Property 
 
My parents were the “the Bennetts” of Pineway.  I am the only child.  They are the 

largest single land owners in the District.  John had a shearing contract when we met.  

John is part Aboriginal and we were married despite my parents’ reservations.  I was a 

teacher.  John gave up his shearing contract work and took up a job with my father.  He 

was paid farm hand’s wages and both of us lived on a house on the property.  After a 

short time, we moved from my parents’ property and I was given $20,000 to buy a place 

of our own.  Dad bought us a car. 

 

When we had the three children, we had to get another place.  We bought 500 acres for 

$100,000.  Dad gave us a further $30,000 to meet the price (first property sold for 

$80,000 and $10,000 went in costs). 

 

The property had a rambling historical residence.  John is very good with his hands and 

completed extensive renovations. 
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John stopped working for Dad and took up a job in town with a local tractor company in 

1990.  His modest wage kept us until separation.  Mum helped out from time to time but 

she had to be careful not to let Dad know as, when John left Dad, there was a falling out. 

 

Dad died in 1995 and left $150,000 in a trust account for me.  My mother is trustee.  It’s 

up to her when I get any of the capital of the trust. 

 

Child support 

I reckon the manager’s job in Marrara would be about $30,000 gross. 

 

Contact 

John takes Katrina to pubs. 

 

Client/Other Spouses Hidden Agenda and Perceived Needs 

John left me to live with an Aboriginal woman he has been having an affair with for three 

years.  The husband has said that he had finally claimed his Aboriginal heritage and that 

Katrina is the only kid worth saving. 

 

Bias of the Applicant/Cross Cultural Issues 

My parents always said he would go “walkabout”.  He’s been giving Katrina weird ideas 

about “the Dreamtime” and she’s confused. 

 

Ethical Questions 

I have said (when I get Katrina back) I will pay him enough money to buy a house in 

Marrara to live with his girlfriend on the condition that he doesn’t see Katrina again.  I’m 

prepared to pay him money to have him out of Katrina’s life and my life forever. 

 

Retainer and Costs 

If your Solicitor has not raised it by the end of the conference, ask: 

(a) What is this going to cost me in legal fees because I have not got much in the Bank 

right now? 

(b) Can you guarantee me a maximum fee? 

(c) Can you give me some idea as to the costs at each stage? 
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Appendix B  
Lawyer 1 – lawyer and client interview transcript 

 
Column 1 contains the segment number, column 2 shows who spoke, column 3 is the segment’s 
text and column 4 is the code.  Where a segment reveals the use of more than one procedure, the 
different procedures are alternately highlighted and not highlighted.  
 
1.  L1 Hi how are you? I~BF 
2.  C I’m all right, how are you?  
3.  L1 Good thanks, I’m one of the family law solicitors, um I assume that 

you have come in today to talk about that sort of problem? 
A~PR 
A~LI 

4.  C Yeah I do.  
5.  L1 Um what I we might do, just to start things off is I’ll get some initial 

details from you, name, address and things like that, and you can 
have a talk to me about what your problem is, and we can go from 
there. 

C~PL 

6.  C Sure.  
7.  L1 How’s that?  I~CH 
8.  L1 OK, so if you just let me know your name and address. I~NF 
9.  C My name is June Smith.  
10.  L1 June, OK, and date of birth June? I~PD 
11.  C The third of the twelfth, 1957 [OK].  
12.  L1 OK and your current address? I~PD 
13.  C Oak of the Oaks which is just Pineway. [OK] Oaks is the property 

name. 
 

14.  L1 OK.  And um the other party, I gather that’s your ex husband or 
husband, what’s his name? 

I~PD 

15.  C His name is John Gregory Smith.  
16.  L1 OK and you’re separated from him? I~PD 
17.  C Yes.  
18.  L1 OK so where’s he living at the moment? I~PD 
19.  C He is living at the Kings Arms Hotel.  Which is at Marlbo  
20.  L1 OK and how long have you been separated? I~PD 
21.  C Ah we separated in November 1995  
22.  L1 So it’s been a fair while alright? I~PD 
23.  L1 Um and not divorced? I~PD 
24.  C No no separated.  
25.  L1 OK, now children? I~PD 
26.  C Ah yes, I’ve four children  
27.  L1 OK, what are their names? I~PD 
28.  C Jessica,  
29.  L1 OK and how old’s Jessica? I~PD 
30.  C Jessica is 15.  
31.  L1 OK, yep.  
32.  C Do you want the date of birth?  
33.  L1 Yep date of birth would be good. I~PD 
34.  C Third of the sixth 85.  
35.  L1 OK, Jessica got a middle name at all? I~PD 
36.  C No.  
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37.  L1 OK, Other children? I~PD 
38.  C Catherine.  
39.  L1 With a C? I~PD 
40.  C With a K, sorry.  
41.  L1 K, OK, and how old’s Katherine? I~PD 
42.  C She’s thirteen.  
43.  L1 And her date of birth? I~PD 
44.  C Fourth of the ninth, eighty-seven.  
45.  L1 OK. I~PD 
46.  C Elizabeth, she’s twelve.  
47.  L1 Yep. I~PD 
48.  C And the second of the tenth, eighty-eight.  
49.  L1 OK and one more. I~PD 
50.  C Katrina.  
51.  L1 All girls? I~PD 
52.  C Ahem, and she’s she’s nine years old.  
53.  L1 Nine, and Katrina’s date of birth? I~PD 
54.  C Twenty eighth of the third, ninety-one.  
55.  L1 OK, now where are all the girls, are they with you? I~PD 
56.  C All three, yes they are living with me.  
57.  L1 They have been since you have separated? I~PD 
58.  C Ahem, yes they are with me.  
59.  L1 OK, they been seeing dad at all? I~PD 
60.  C Yeah, they do, um which is half the problem.  
61.  L1 OK, all right is there property issues as well? I~PD 
62.  C Um, yeah.  
63.  L1 OK what we might do June is um we’ll just have a talk about the 

child related matters and then we’ll have a talk about the property [ah 
ha]. 

C~PL 

64.  L1 Now you said that that’s one of the problems, the contact that that dad 
is having. 

A~LI 

65.  C Yes yes it is um a pretty urgent problem actually.  
66.  L1 Uh hum what’s, what’s happened? I~BF 
67.  C Um Katrina has contact with her father and she’s not returned.  
68.  L1 Oh, OK, this is the thirteen old? I~PD 
69.  C No, no this is my nine year old.  
70.  L1 Oh this is nine, sorry.  
71.  C Katrina, she is my youngest daughter [OK].  
72.  L1 And what about the other girls? Did they go or do they go with 

Katrina? 
I~PD 

73.  C No she just went on her own.  
74.  L1 OK, why is that, the the other girls don’t want to go or? I~PD 
75.  C They just, they all have contact if they want too but Katrina’s just.  
76.  L1 OK when did she go? I~PD 
77.  C Um she was taken ah the weekend before last. [OK] Ah and she was 

back on Sunday night [OK]. 
 

78.  L1 And has that been a regular type of arrangement where he would just 
drop her back? 

I~PD 
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79.  C Every weekend, every weekend he has her.  
80.  L1 Every weekend. I~PD 
81.  C He takes her every weekend.  
82.  L1 Oh, OK. I~PD 
83.  C When he can.  
84.  L1 So, so not every weekend, you know, without fail? I~PD 
85.  C No.  
86.  L1 How often, would you say? I~PD 
87.  C Oh, most weekends you know, she loves seeing her dad.   
88.  L1 Alright, so when were you first, did he advise you that she wasn’t 

coming back [no no] or she just didn’t come back? 
I~PD 

89.  C She just didn’t come back.  
90.  L1 And have you spoken to her or him? I~PD 
91.  C No I haven’t been able to get in contact with either of them, I’ve 

checked his address every single day and he’s just not been there ah  
 

92.  L1 That’s at the hotel is it? I~PD 
93.  C Uh, huh, and   
94.  L1 And he’s he’s not been back to the hotel? I~PD 
95.  C No he’s not there, um he has been late before by a couple of days [um 

um] but never by this long. 
 

96.  L1 OK, [um] right, so does he have her at the hotel, does he? I~PD 
97.  C Yes.  
98.  L1 OK, hows, what type of arrangement is that, is that you know, is that 

a couple of rooms that he’s got there? 
I~PD 

99.  C Yeah, he’s got a room there yeah.  
100.  L1 Does he work there or? I~PD 
101.  C No he doesn’t work there  
102.  L1 Just just accommodation.  I~CH 
103.  L1 All right, but, but what have they told you? That he’s just not come, 

not been in?   
I~PD  

104.  C He just hasn’t been there I’ve been checking and he hasn’t been there 
um and yeah I just haven’t been able to find them. 

 

105.  L1 OK I~PD 
106.  C So I need to, I need to find her.  
107.  L1 Sure, sure there are certain things that we can do um such as 

applications to the court for an urgent order for recovery and things 
like that, 

A~LP 

108.  L1 um, one of the things that we need to have a think about is of course, 
is where might he be?   

C~PL 

109.  L1 Have you got any ideas, has he got family in any particular place? I~BF 
I~PD 

110.  C Uh yes he does have some family  
111.  L1 Where are they? I~PD 
112.  C Um oh sorry oh I am just having a, I’m in a panic.  
113.  L1 That’s all right, that’s all right take your time. C~PL 
114.  C Um he has an aunt [ah ha]  
115.  L1 And where does she live? I~PD 
116.  C His aunt lives at um, Murrara.  
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117.  L1 OK whereabouts is that? I~PD 
118.  C It’s the Northern Territory [OK]   
119.  L1 And that is that a close aunt, does he have regular contact with her? I~PD 
120.  C Yeah quite a close aunt.  
121.  L1 Alright, anyone else in the family? I~PD 
122.  C Not in, not in his immediate family.  
123.  L1 OK, so the aunt’s pretty much his his main family member? I~PD 
124.  C Yeah,  
125.  L1 And she’s in the northern territory. I~PD 
126.  C Yep.  
127.  L1 Is there a likelihood that he might have gone up there? I~PD 
128.  C It’s possible, um.  
129.  L1 Has she been at school? I~PD 
130.  C No, she hasn’t been to school.  
131.  L1 OK, what school does she usually go to? I~PD 
132.  C Uh, just the local primary school [OK].  
133.  L1 And not called or anything like that? I~PD 
134.  C No.  
135.  L1 OK, what we can do is um make an urgent application to the court,  A~LP 
136.  L1  I gather from what you’ve said that there’s no formal orders in 

place? 
I~PD 

137.  C No.  
138.  L1 So you’ve just kind of gone on an informal arrangement that, that’s 

worked fairly well [um]to date, 
A~PR 

139.  L1 um what we would do is make an application to the court and seek an 
urgent order that um Katrina and of course the other girls reside with 
you [ah ha]  

M~LP 

140.  L1 and that, seek further orders that if necessary um that we be able to 
locate him in certain ways and I’ll have a talk to you about that in a 
minute, 

M~LP 
C~PL 

141.  L1 and um that if necessary the Federal Police can go and recover her if 
if he fails to return her, um pursuant to that order,   

A~LP 

142.  L1 OK so um in relation to the location order that we might be seeking, 
what we would need to think about is who would know where he is 
and who would be able to be ordered by the court to tell, the court 
where he is or to be able to give the court information about where he 
is. 

C~PL 

143.  C Right.  
144.  L1 OK, so for instance um you would think that his aunt would have, he 

would keep in contact with her? 
I~NF 

145.  C Um, well she lives in Marrara,   
146.  L1 Uh hum I~PD 
147.  C So um, and I’ve just found out the other day he applied for a job    
148.  L1 Oh OK, I~PD 
149.  C Up there, as well  
150.  L1 How did you find that out? I~PD 
151.  C Um through a friend, [OK] I just heard that that an old mate there in 

Marrara has a job there for him, um but he hasn’t had a job for a long 
time he has been on the dole [OK]. 
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152.  L1 Well that makes it a little easier I guess um because one of the ways 
that we can go about getting a location order is by um asking the 
court order Centrelink to give us information where his latest address 
is 

A~LP 

153.  L1 um, now if he hasn’t changed that address it might be a little bit 
difficult 

A~PR 

154.  L1 but then we could look at perhaps um the court ordering his aunt to 
give the information or um take some other steps to try to locate him 
and, 

A~LP 
A~LP 

155.  L1 of course in the meantime we can make um some calls as well and 
see you know where that might lead us, [ah ha]  

M~PR 

156.  L1 um do you get on with his aunt at all? I~NF 
157.  C Oh um I don’t really know her very well.  
158.  L1 OK so there wouldn’t be much point in you giving her a call? She 

wouldn’t tell you? 
I~PD 

159.  C I know her, I know her but I don’t, I’m not close not close.  
160.  L1 All right, would she be likely to tip him off if, if she knew that you 

called? 
I~PD 

161.  C That’s possible they’ve got a very close family connections.  
162.  L1 Well in that case we we’re probably better off not doing that, we are 

probably better off just applying to the court for the order and seeking 
an order that Centrelink provide the information and the alternate that 
the aunt also um be ordered to provide that information. 

A~PR 
A~LP 

163.  C OK.  
164.  L1 OK and hopefully that that can track him down in a fairly short 

amount of time 
A~PR 

165.  C Sure.  
166.  L1 Um, what we could also do is, is appoint a process server to try to 

find him, and serve him with the documents as well,  
A~PR 

167.  L1 and of course if, if the process server found him that would absolve 
the need of getting his address because he would effectively have no 
????.[sure] 

A~PR 

168.  L1 um except so far as the Federal Police may need the address to um to 
go and the child, 

A~PR 

169.  L1 but there is certainly things we can do and we can do it quite 
urgently, [ah ha]  

A~PR 

170.  L1 um what we can do is, is start the application immediately and ask for 
an urgent date and for the um hearing of the application to take place 
without having served him because we can’t find him and the court 
will quite often do that in your circumstances, 

M~LP 
 
A~CA 

171.  L1 um we will just need to do an affidavit detailing that the children 
have been in your care and this is what has happened  

M~LP 

172.  L1 and um the court will will generally consider on um an ex parte basis 
that means without him being involved in the proceedings, 

A~CA 

173.  L1 um so that we could then get the the residence order in your favour on 
an interim basis and, and seek those sorts of orders, 

A~LP 

174.  L1 OK so don’t don’t be too stressed, there are things that we can do and 
do fairly quickly  [uh ha] 

M~PR 
A~PR 

175.  C OK, OK because I, because the order, I have an order granting  
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custody to me. 
176.  L1 Oh you do have an order? I~NF 
177.  C Yeah, um and he just has access um but I hear his names have 

changed what what does that mean? 
 

178.  L1 Um basically you still have what the court consider residence of the 
children custody’s an old term, that’s basically been taken over by 
just an order that the children reside with you 

A~CA 

179.  L1 and um rather than him having access he would now be seen to have 
contact, it has very similar effect um its just the different 
terminology.  

A~LI 

180.  L1 So that, that would still work in your favour in that we could show 
the court these were the orders that were made, and um that we 
should have an order to locate him and recover the child pursuant to 
that order, [OK] so so it’s it’s still an order in place, its just a different 
term. 

A~CA 
 
 
A~LI 

181.  C Right [OK]  
182.  L1 Um it has some implications so far as whom has guardianship of the 

child but that doesn’t impact on the current situation too much 
anyway and in fact that you’ve got a custody order means that the 
children should reside with you and therefore but he is breaching his 
obligations and that make it far more serious because he can actually 
um be held by the court to be in contempt of those current orders in 
addition to the requirement that he he do return. 

A~LI 
 
 
A~CA 

183.  C Uh huh.  
184.  L1 Um there is an obligation under the Family Law Act that he not 

remove the child from your care and things like that so, there’s 
certainly a lot of trouble that he will be in for having done it 

A~LI 
A~CA 

185.  C Uh huh  
186.  L1 OK. I~PD 
187.  C Um, so will you be able to help me stop John from seeing Katrina 

ever again? 
 

188.  L1 Well no, not necessarily, the court will certainly look at the the 
current arrangement and they may, may review the current contact 
arrangements given that what has occurred um, 

A~CA 

189.  L1 we can then seek other orders for contact, or we can seek um if the 
circumstances warrant it, no contact, but the court will look at the 
overall circumstances, 

A~LP 
A~CA 

190.  L1 simply the fact that he’s he’s done this doesn’t mean that he’d be 
prevented from seeing the children again. 

A~CA 

191.  L1 The court will just have to be satisfied that there are safe guards in 
place and that he’s aware of his obligations.  OK? [um um]  

A~CA 

192.   The court generally won’t prevent him having contact with the child, 
um providing that there’s no real concern about the child’s welfare 
with him. 

A~CA 

193.  C Right.  
194.  L1 OK, um they will certainly look at what he’s done and will see it as 

an irresponsible act by him and they may say that that impacts upon 
his ability to properly parent. 

A~CA 

195.  C Uhmmm.  
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196.  L1 But they probably won’t, the court probably won’t prevent him 
having an ongoing contact. 

A~CA 

197.  C Right, so there is nothing that I can do?  
198.  L1 Well no there is, there is certainly things that you can do so far as 

getting the child back onto your care and putting into place certain 
safeguards to make sure he doesn’t do this again, [uh ha] 

A~PR 
A~LP  

199.  L1 and and part of the contempt proceedings um involves the court 
making him abundantly aware of his obligations and duties [um] and 
they can punish him as well if, if the circumstances warrant it and 
that, that could be by a fine and, and in serious cases it can be by 
imprisonment. 

A~CA 

200.  C Oh OK.  
201.  L1 I I don’t think that that would be the case here um the court have, 

have really a three step approach and firstly they would want to make 
sure that he is aware of his obligations and make sure um he does a 
parenting program or something to bring him up to date with what his 
obligations are. 

A~CA 

202.  C Right.   
203.  L1 OK I~PD 
204.  C So I just really don’t want him to have contact with my children ever 

again especially Katrina. 
 

205.  L1 Is there any reason why Katrina might be in danger with him or or a 
concern about her welfare with him? 

I~NF 

206.  C Well um I don’t necessarily think that she’s probably in danger but 
um, I just, I you know I just don’t think that he is sort of fit to, to be 
her. 

 

207.  L1 Because of what he has done here? I~PD 
208.  C Well yes, because of this and you know he just hasn’t, hasn’t been 

around, hasn’t been around for awhile. 
 

209.  L1 But he’s been having contact on ???? I~PD 
210.  C He has contact yeah a lot of weekends but you know it’s a it’s a bit 

sporadic so. 
 

211.  L1 Um I I can certainly understand your distress about this incident, 
there’s, there’s no doubt that um its very stressful for you and the 
court will not be happy at all with what he has done 

A~PR 
A~CA 
 

212.  L1 um he’s certainly going to be um in a bit of trouble about that he’s 
going to have explain, try and explain himself to the court, 

A~PR 

213.  L1 and the child’s going to have to come back into your care  A~PR 
214.  L1 and he will be, you know, put through a contempt process which the 

court will come down quite strongly on him about his obligations, 
A~CA 

215.  L1 but in general the court will see that the child has the right to have an 
ongoing relationship with you and dad,  

A~CA 

216.  L1 and um certainly unless there is any real concern about the welfare 
then they will usually facilitate ongoing contact. 

A~CA 

217.  L1 One of the things they will look at is both of your ability to look after 
the children and his ability to look after children whilst their in his 
care or she is in his care and they will look at the child’s wishes  

A~CA 

218.  L1 um, they will look at the actions that he’s taken in relation to this and 
weighing it all up they will decide what’s in the child’s best interests, 

A~CA 
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in so far as future contacts concerned [uh ha] Ok. 
219.  L1 From but what you’ve said to me, it may be the case that um they, the 

court doesn’t think its its severe enough situation to warrant stopping 
contact altogether. 

A~CA 

220.  C OK.  
221.  L1 That they will simply address the current problem, and make sure that 

the child comes back to you, and then look at what goes on from here. 
A~CA 

222.  C Right  
223.  L1 OK? I~PD 
224.  C OK.  
225.  L1 So that, that’s I suppose, one issue that there, that we can start an 

application on an urgent basis and um I will take some further details 
from you later about that [??]. 

M~LP 
C~PL 

226.  L1 But have no um worries, that the court will certainly hear it on an 
urgent basis and they will certainly give us enough orders or 
whatever orders we need [uh ha] to locate and get the child back. 
[OK] OK. 

A~CA 

227.  L1 All right so what about the other children, they’re, they’re still all 
with you? 

I~NF 

228.  C Yes, they’re all with me um he he and he and Katrina have a special, 
you know, relationship. 

 

229.  L1 Are they particularly close? I~PD 
230.  C They are, they are very close.  
231.  L1 OK I~PD 
232.  C But um.  
233.  L1 Has she expressed wishes to stay with him or anything like that to 

you? 
I~PD 

234.  C Umm no not really, I mean she, she likes being where she is she likes 
her home and her school um all her friends and you know she likes 
being with her sisters an that kind of thing it’s just I think that John 
her father has some you know a special spot for her. 

 

235.  L1 Because she is the youngest daughter, but that’s fine and um it may 
be that especially because the other children are of you know older 
ages, fifteen to twelve their wishes so far as ongoing contact is gong 
to have a fairly high priority [uh ha] 

A~PR 
A~LI 

236.  L1 and certainly the fifteen year old if she says look I don’t want to visit 
dad then it’s unlikely that the court will make an order that she 
actually visit [um]. 

A~CA 

237.  L1 Um but that’s something that we can address so far as the ongoing 
arrangements are concerned  

C~PL 

238.  L1 and if he’s moved to the Northern Territory anyway maybe we have 
got to address the whole contact issue totally [yeah] because he won’t 
be in the same town. 

A~PR 

239.  C Sure.  
240.  L1 OK. I~CH 
241.  C OK.  
242.  L1 So any other issues in relation to the children, [cough cough] I~BF 
243.  L1 paying child support [um] and the like, he’s been on the job search so 

he probably wouldn’t be paying much. 
I~PD 
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244.  C No and he’s got this, this job at Mararah now um .  
245.  L1 Well we think he has I guess. A~PR 
246.  C Yeah and he is probably gets thirty thousand a year from that.  
247.  L1 What’s he do? I~PD 
248.  C Um, well he was a shearer on my parents’ property and my dad’s and 

worked around my house and then he worked for a tractor company 
for a while until we um separated. 

 

249.  L1 OK, did he stop work then did he? I~PD 
250.  C Yeah he stopped work.  
251.  L1 Did he lose his job or did he just decide he didn’t want to work 

anymore? 
I~PD 

252.  C Well we moved, we moved to the Northern Territory.  
253.  L1 Oh OK so he has been in the [Norther Territory] has he?  I~PD 
254.  C Oh he was with me he, yeah, yeah he was born in the Northern 

Territory. 
 

255.  L1 OK, [yeah] OK so after separation he went back for a while did he? I~PD 
256.  C Yeah and he’s gone back there now.  
257.  L1 And how long’s he been back here? I~PD 
258.  C Um well he just comes to, to collect the children.  
259.  L1 OK  
260.  C So they don’t live that far away.  
261.  L1 OK, OK alright I see, um so he went up to the Northern Territory but 

has been back around here for a while and now we think that he has 
gone back up there to start work again. 

A~PR 

262.  C He has got a managers job up there.  
263.  L1 OK, Do you know whereabouts this manager’s job is? I~PD 
264.  C No I don’t  
265.  L1 You just know that the? I~PD 
266.  C Yeah I just heard that one through the grapevine.  
267.  L1 OK, so he may be earning about thirty thousand a year?, [Yeah] OK I~PD 
268.  L1 but since separation you’ve had what child support just paid at a 

minimal or nil rate? 
I~PD 

269.  C Yep  
270.  L1 OK  
271.  C Because he had never had a great deal of money, [ah ha] all this sort 

of gone to buying house property [right] 
 

272.  L1 So so far as the child support is concerned if he is working at another 
job then he will be assessed to pay child support and you would, 

A~LI 

273.  L1 I would expect that you had probably made an application for 
assessment previously? 

I~PD 

274.  C Uh   
275.  L1 Or have you’ve never got, got child support at all? I~PD 
276.  C Well I haven’t been receiving a lot of child support but um it’s sort of 

been on an informal, [OK] an informal basis. 
 

277.  L1 So you’ve not done it through the child support agency? I~PD 
278.  C No, so are there?  
279.  L1 There, there is a child support agency um, is the appropriate place to, 

for them to make an assessment [OK] 
A~PR 
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280.  L1 Um you know certainly you have got three, four children that need, 
need some support, 

A~PR 

281.  L1 the child support would assess him to pay maintenance dependant on 
his income [OK] and or his ability to earn money, 

A~LI 

282.  L1 and even if he is on job search it will be a minimum amount that he 
would have to pay, 

A~LI 

283.  L1 um that application can just be made through the child support 
agency themselves [ah ha].  

A~PR 

284.  L1 And um their usually in the um Taxation Office as part of one of the 
taxation departments so we can assist you with that or you can simply 
just go out to um the depart the child support agency, and fill out the 
forms and do things like that and they will just process it and assess 
him based on his income. OK. 

A~PR 
M~PR 
 
A~PR 
I~CH 

285.  C OK.  
286.  L1 Um there’s certain processes that you can take if he’s not declaring 

income, so if he’s working and working for cash or something like 
that then you can do a review and, and take steps like that but the first 
step is certainly going up to the agency and actually applying for an 
assessment,  [uh ha]  

A~LP 
 
 
M~PR 

287.  L1 I would expect that they’ll work on his last year income, or non 
income rather, and it’ll probably be five dollars a week to start with,  

A~PR 
A~PR 

288.  L1 but then you just apply for a review on the basis that is he is now 
working and they’ll re review it through the process. [right] OK 

M~PR 
I~CH 

289.  C OK  
290.  L1 So that’s one thing that we will need to have a look at down the track 

and make sure that’s all under control. 
C~PL 

291.  C Yeah  
292.  L1 All right, so what else do we have to talk about, do you want to have 

a talk about property? 
I~BF 
I~NF 

293.  C Umm  
294.  L1 Anything else in relation to the kids that we need to address now or? I~PD 
295.  C Well, I’m a little bit worried, I’m a bit worried about um, about John 

you know being fit to care for for Katrina, not necessarily fit but you 
know um I’m her mother and therefore I’m very concerned about her 
welfare [um] and you know he does take her to pubs and um 

 

296.  L1 Cause he lives at the the hotel, which is a bit odd, are you happy with 
that arrangement, were you you ? 

A~PR 
I~PD 

297.  C Not really,  
298.  L1 But you haven’t opposed it purely because you didn’t feel that that 

you could or? 
I~PD 

299.  C I didn’t really um, since we’ve separated I suppose I haven’t, things 
have been OK um, I didn’t really want to cause more confusion and 
and um heartache and that kind of thing, [um] than there already is 
[ah ha]. 

 

300.  L1 So tell me a bit about the concerns you do have, one of them is is him 
taking her to hotels. 

I~BF 
I~PD 

301.  C Yeah,  
302.  L1 OK when you’re talking about him taking her to hotels what kind of 

examples of you know does he take her to into the bar itself or into? 
I~PD 
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303.  C Well he takes her into the pubs I mean that where he I suppose if he is 
not working a lot then and if he’s living at the hotel then he’s 
spending a lot of time socialising there [um] and um you know she’s 
only nine [um] so she has to she has to hang out with him. 

 

304.  L1 So is that usually all weekend that she will go and spend the weekend 
at the hotel? 

I~PD 

305.  C Yeah, yeah I mean I I suppose they do a few other things he’ s got 
he’s got you know I told you he’s got his aunt up there, so she will 
see a little of him I am not close with her um but he is. 

 

306.  L1 But that’s where he is now? I~PD 
307.  C Well all that that’s they live in the same in the same place.  
308.  L1 OK I~PD 
309.  C Not necessarily not the same house.  
310.  L1 OK so this Kings Arms Hotel is that his old address? I~PD 
311.  C [cough] Yeah, yeah he’s, he sort of lives, his aunt lives in the 

Northern Territory. 
 

312.  L1 Right. I~PD 
313.  C But he does have friends in the Northern Territory and he visits them 

quite frequently as well, so I don’t know whether she’s gone there 
with him,  he’s got, he’s been he’s been seeing a lady up there as 
well. [OK] 

 

314.  L1 So even if he comes back here then you’ve still got a concern about 
him taking her to the hotel every weekend [yes] and staying with her 
at the hotel. 

I~PD 

315.  C Yeah. [OK]  
316.  L1 So who’s this other the woman he’s seeing, do you know who she is?  I~PD 
317.  C I don’t know I’ve never met her, um   
318.  L1 Do you know her name? I~PD 
319.  C No, I can ‘t  
320.  L1 That was, I was just thinking one of the other options that we can try 

and locate him through. 
M~PR 

321.  C Yes that’s possible.  
322.  L1 OK so if if he will on the basis that he is um ordered to return her or 

the police go and get her to come back here um and he moved back, 
we would be proposing that if he does have contact it be away from 
the hotel. 

M~LP 

323.  C Yes, OK that would be good. [yep]   
324.  L1 We can certainly do that and the court really wouldn’t see that that a 

hotel is a proper place for a nine year old to be spending a lot of time. 
A~LP 
A~CA 

325.  C So if he didn’t take her to the pubs though he would have to take her 
to where he is with this lady that that  he’s now living  

 

326.  L1 Except though that’s the Northern Territory so weekend contact is is 
not going to happen if he’s living in the Northern Territory. 

A~PR 

327.  L1 We would have to look at some alternative proposals for contact, and 
that may be contact on the school holidays or something like that. 
[OK] 

C~PL 

328.  C OK  
329.  L1 OK and so we’d probably got to have a look at those options that if 

he does stay in the Northern Territory what kind of contact is he 
C~PL 
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going to have and what kind of contact are you and the children going 
to feel comfortable with. 

330.  C OK  
331.  L1 OK, so other than[cough] the moving her into the pub all the time um 

what are the are the other concerns that you have, you mentioned 
about this lady? 

I~BF 
I~NF 

332.  C Um I suppose that I just don’t know I don’t know who she is and I 
don’t know whether I want this woman to to have a role in in 
bringing up my daughter. [OK] [right] 

 

333.  L1 Um, certainly the court  won’t allow someone of an inappropriate um 
background or has an in appropriate sort of um um record to have an 
ongoing involvement in the children’s lives 

A~CA 

334.  L1 so you could be assured that if something were discovered that causes 
you serious concern about that woman, then that would be one of the 
bases that the court could limit contact or put some protection in 
place in relation to the children. 

A~CA 

335.  L1 However the court have got to balance that with someone’s right to 
live their life normally, so that if there wasn’t any real concern about 
her,  

A~LI 

336.  L1 and there maybe or there may not , you don’t know we may need to 
do some investigations or ask him once he is located about that, 

A~PR 
C~PL 

337.  L1 um but if if she’s found to be a reasonable normal sort of person, then 
the court would probably be a bit reluctant to limit um the father so 
far as who he can spend some time with providing that there is not 
inappropriate activities going on in relation to the kids or she is not an 
inappropriate person, [OK] 

A~CA 

338.  L1 that’s something that we can have a look at and certainly ask some 
questions about OK? [yep].   

M~PR 
I~CH 

339.  L1 Alright, so anything else we haven’t covered as yet in relation to your 
concerns about the kids? 

I~BF 

340.  C Um, well no now  know that we can find her, that you will be able to 
help me find her, um yeah um I suppose we can’t really, you can't 
really help me to stop him from seeing my daughter for good. 

 

341.  L1 Probably, probably that won’t be the result um if the court are 
satisfied that he is a proper person to have the children in his care and 
from what you’ve told me there there wouldn’t seem to be any real 
indications that that’s not the case,  [ah ha]  

A~CA 

342.  L1 Um you know unless something came up in our investigations or in 
the proceedings, that would cause us to have concern. [OK] 

A~PR 

343.  C OK  
344.  L1 What about the other three children, do they want to have contact or 

they’re a bit unsure? 
I~PD 

345.  C They’re a little bit unsure I think that you know ah we were talking 
about how he’s her favourite  

 

346.  L1 Yeah, yeah um OK. So’s that covered everything that you wanted to 
have a talk about in relation to the children? 

I~CH 

347.  C So far yeah.  
348.  L1 Well I will get some more details from you to ??? about um 

particularities so that we can start that application to, to get a location 
C~PL 
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order for the return of the child. 
349.  C OK.  
350.  L1 OK.  
351.  L1 Because I would be happy to to you know, to pay, [yeh sure] to pay 

um for him to to you know find a place to live and and to find a place 
to stay with his friend, with his girl friend. 

 

352.  L1 Around, in in this area? I~NF 
353.  C Well, if I did that, then the money that I have if I paid for him to to 

set up his own house then on the proviso that he doesn’t see my 
children anymore. 

 

354.  L1 Um one of the difficulties with that I suppose is that you you can 
never stop him making an application, so that you might say to him 
‘look I’ll do this for you if you agree not to see the children again’ 
um there’s nothing that you can put in place that he relinquishes his 
rights, or rather rights to start an application and seek contact orders,  

A~LI 

355.  L1 so I I really wouldn’t be advising that purely because I don’t think 
that it would achieve, what you need to achieve in the long run, 
you’re not going to assure yourself that he is not going to come back 
anyway and look for them and try and have contact with them. 

A~PR 

356.  L1 Certainly it is something that we can look at so far as, what what 
arrangements can be made in relation to you know children and 
property arrangements, 

A~PR 

357.  L1 but it’s not really an agreement that you can enter into that gives you 
any sort of protection.  

A~LI 

358.  C Right  
359.  L1 OK, the court are fairly open to someone bringing in an application at 

any point in time and they’re really not going to um stop someone 
seeing them simply because we say well we agreed to do this on this 
basis. 

A~CA 

360.  L1 OK and, and the fact that you’re happy to to set him up, um if the 
court are concerned about his current environment, like like living in 
the pub, and um they don’t think that’s an appropriate place for a 
child then they will require him to put some better arrangements in 
place and they can maybe um restrain him from having contact with 
her in certain places,  

A~CA 
 

361.  L1 so that maybe something the court can do anyway without you having 
to to foot the bill for it. 

A~CA 

362.  C OK.  
363.  L1 OK? So um let’s have a talk about the property situation,  I~CH 

C~PL 
364.  L1 what um what were the assets at the time you separated? I~BF 
365.  C Um well we had a we used to live with my parents at Pineway where 

I was born [Yeah] 
 

366.  L1 Where you are know is that right [Yeah] I~PD 
367.  L1 So how far away is that?  Close by? I~PD 
368.  C It’s fairly close by.  
369.  L1 I just  ?????? [yeah yeah] OK so you used to live there I~PD 
370.  C We lived there together and um when we met John as I said before 

John was a shearer [um um] and he had a contract um but when we 
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we were married he gave up his contract and he came to work for my 
father [OK] my parents weren’t particularly happy about us getting 
married though because John’s part Aboriginal and [OK] and they 
had reservations about that.  [OK yeah] But my father um my father 
paid him um farm hand sort of wages [right] and we both lived there 
and worked there [uh um] but eventually we moved out [yeah] so we 
could buy our own place and dad gave us $20,000 to do that and he 
also bought us a car. 

371.  L1 OK, and and a motor vehicle. I~PD 
372.  C Yeah  
373.  L1 How much was that worth? I~PD 
374.  C Oh.  
375.  L1 Do you still have that one? I~PD 
376.  C I still have that one, yeah  
377.  L1 OK  
378.  C Probably $5000 at least   
379.  L1 So when was this that you moved out, very long before you 

separated? 
I~PD 

380.  C Oh yeah we we moved out we bought a place of our own and then we 
had 3 children um so then we had to get a bigger place. 

 

381.  L1 OK, so you used that and bought bought a house [yeah] and OK how 
much was that place that you bought? 

I~PD 

382.  C Oh we bought another place that was 500 acres that was ten thousand, 
a hundred thousand dollars sorry. 

 

383.  L1 So you used that money from from that to buy then another place? 
[Yeah] 

I~PD 

384.  C Well we only we only got um eighty thousand from that but dad gave 
us another thirty thousand to make up the costs. [OK] 

 

385.  L1 So you have got eighty from the sale from the other house, [ah ha] 
and you had twenty thousand from your dad, so the rest of the sixty 
was that paid off by a mortgage or something was it? 

A~PR 
I~PD 

386.  C Yeah  
387.  L1 OK so dad chipped in another thirty thousand? I~PD 
388.  C Yep   
389.  L1 OK. I~PD 
390.  C Ten thousand of that went in costs so  
391.  L1 Yeah, sure, OK and so did you use, it was ah hundred thousand to to 

purchase was it so you didn’t have the mortgage or anything like that. 
I~PD 

392.  C It was just a rambling kind of place [um um] but um John’s very good 
at reservations and that, reservations, renovations so um [um um] he 
completed extensive renovations on the property [OK] and he 
stopped working with dad at that time a well. 

 

393.  L1 To do the renovations or to? I~PD 
394.  C Um, [to do other things as well] well to do the renovations but when, 

when he left, when dad and I left when John and I left dad [uh ha] at 
our home at Pineways um John and he had a falling out. 

 

395.  L1 OK I~PD 
396.  C Um   
397.  L1 So did he do any other work as well as renovating? I~PD 
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398.  C Yeah he worked for a local tractor company, it wasn’t he didn’t earn 
a lot of money but it was enough to keep us going really 

 

399.  L1 So that was most of the time that you were together at that other 
place? 

I~PD 

400.  C Yeah my mum helped us out every now and then but didn’t tell dad 
because of the falling out 

 

401.  L1 Sure, um and how much was he earning at that tractor company? I~PD 
402.  C Not probably about, you know, ah maybe thirty thousand there as 

well it wasn’t a great deal, twenty five thousand. 
 

403.  L1 And were you working at the time [no] or just looking after the kids, I~PD 
404.  C No I was just looking after the children.  
405.  L1 Not that that’s just doing that.  A~PR 
406.  L1 OK so um what’s happened with that property have you is that where 

you still live or now you’re back with mum and dad’s? 
I~PD 

407.  C I’m living at Pineways now [um um]  
408.  L1 So what happened to that property? I~PD 
409.  C Well it’s we haven’t, it’s still there [um um] um we haven’t gone 

about selling that yet. 
 

410.  L1 Right I~PD 
411.  C Um John really hasn’t been around um enough to talk about that um  
412.  L1 How much? I~PD 
413.  C He  
414.  L1 Sorry keep going  I~PD 
415.  C No, no, you’re right.  
416.  L1 How much would that be worth, do you have any idea?  Is it difficult 

to estimate? 
I~PD  

417.  C It is probably a bit hard to estimate, with renovations and that sort of 
thing but um 

 

418.  L1 More than a hundred and fifty or  I~PD 
419.  C Probably around about a hundred and fifty [OK] I have another 

hundred and fifty thousand in a trust account which dad left to me 
when he died, but my mother’s the trustee of that so I can't get to that 
at all. 

 

420.  L1 So what kind of do you know what kind of trust it is, is it called a 
certain name or 

I~PD 

421.  C Look I’m sorry I don’t know   
422.  L1 You might have to get some more details of that, as to how it is set up 

because that’ll obviously have an impact upon how soon you can get 
it, [sure] or whether it is something that’s taken into account and in 
what sort of way, [sure] OK so we will need some more details of 
that.   

M~PR 
A~LI  
 
C~PL 

423.  L1 OK so your mum’s still alive ? I~NF 
424.  C Yeah  
425.  L1 OK, and you’re living with her? I~PD 
426.  C I’m living with her at the moment.  
427.  L1 Do you know if you have got to wait till a certain age to get that 

money? 
I~PD 

428.  C No it’s up to her; it’s completely up to her  
429.  L1 And all the kids have been living with your mum and yourself as well I~PD 
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430.  C Ahem  
431.  L1 OK so really the only property other than the issue of the trust, which 

is kind of aside is that house or that land I guess and you’ve got the 
car, which isn’t worth much. 

A~PR 

432.  C No not anymore  
433.  L1 Anything else, did he take any money or did he have any thing else 

that he um retained?  
I~PD 

434.  C No he’s, there is the issue of the house but we don’t have a lot of 
money the two of us together, I mean um our asset pretty much is 
that, is that property. [OK] 

 

435.  L1 Alright and we’re just not sure about the value of it, it may be one 
hundred and fifty, maybe more, maybe less, not sure? 

A~PR 
I~PD 

436.  C Probably, I’d think that that is probably pretty much right.  
437.  L1 OK, it maybe that we need to get someone to go and have a look at it 

to give us some more accurate idea of how much that’s worth, [sure] 
M~PR 

438.  L1 um now superannuation? I~PD 
439.  C No.  
440.  L1 No?  OK your dad didn’t pay into a a fund when he worked for your 

dad? 
I~PD 

441.  C No he only payed him a very minimal wage, they didn’t get along 
very well 

 

442.  L1 And what about when he worked for the tractor company, you don’t 
recall him having super there? 

I~PD 

443.  C No   
444.  L1 Well we’ll assume that there is no superannuation but that might be 

something that we have got to have a look at and see whether there is 
any sort of fund that you may have not known about. 

M~PR 
C~PL 

445.  L1 I would say its going to be minimal anyway if he is only earning 
minimal wages  

A~PR 

446.  L1 so um we will just leave that aside for the moment  C~PL 
447.  L1 and um Jen what about you, are you, you not working your just 

working with mum on the farm? 
I~NF 

448.  C Yeah I’m just working with her, trying to keep the the house together.  
449.  L1 And mum’s in good health? I~PD 
450.  C Ahem   
451.  L1 Good, OK what kind of farming property is it? I~PD 
452.  C Cows  
453.  L1 Cattle farm, so it requires a fair bit of work. I~Pd 
454.  C Is only, it’s quite small  
455.  L1 OK, so do you and mum manage it yourselves or do you have? I~PD 
456.  C Well we have help with the daughters and   
457.  L1 So you all do a bit of work around I~PD 
458.  C Yep [OK]  
459.  L1 And, and what’s their property worth? Is it a big property or it’s only 

small you said 
I~PD 

460.  C Oh yeah it’s, it’s the cattle, it’s quite a large property but um the farm 
doesn’t really, it only takes up a small part of that 

 

461.  L1 Not that that’s really going to come into it much I mean its your 
mum’s, I gather its in your mum’s name 

A~LI 
I~PD 
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462.  C Yeah, yeah  
463.  L1 So um it’s not really going to have an impact except so far as in 

relation to your accommodation arrangements in relation to whether 
you’re getting any income from that farm.  

A~PR 

464.  L1 So how, what’s the arrangements financially at the farm? Do you? 
does your mum give you money or do you get money from 
Centrelink or? 

I~PD  
 

465.  C I work for mum so we don’t really, she doesn’t really pay as such, the 
money that I the the money that we generate through the running of 
the farm [um um]  we just sort of put back into, you know she helps 
me with the daughters [sure] and um um dad left her a little bit of 
money as well but, [um um] for the property for the up keep of the 
property and all that kind of business. 

 

466.  L1 OK now this money that’s in trust is that the total amount that’s in, 
you’ve any amounts to date from that trust? 

I~PD 

467.  C No  
468.  L1 So its just all been sitting and mums just waiting to decide whether 

she is going to give it to you or not,  
A~PR 

469.  L1 OK so you have enough really to to live on from from your mum, A~PR 
470.  L1 Your not you don’t get Centrelink benefits? I~PD 
471.  C No not at the moment, but I suppose I could, could I see about?  
472.  L1 You could see about that you know   M~PR 
473.  L1 um certainly there’s probably going to be an issue about what this 

property is worth in your entitlement in relation to that because 
Centrelink have got certain minimal requirements 

A~PR 

474.  L1 but um I wouldn’t I wouldn’t hesitate to go and have a talk to them 
about what you can get from Centrelink um and any little amount that 
you can get is going to help you and the girls, [um] so I’d I’d go and 
see about that as well definitely.   

M~PR 
A~PR 
M~PR 

475.  L1 And and we really need to have a think about where we go with 
property settlement [um] 

C~PL 

476.  L1 and do it, you know sooner rather than later because I gather this this  
property is sitting there and even though renovations are done, who’s 
maintaining it? 

A~PR 
I~NF 

477.  C Yeah  
478.  L1 Are you maintaining it? I~PD 
479.  C No, well you know, not really, we haven’t really got a lot of time 

since dad died [um] and I’ve got the four girls to look after and I’m 
sort of just trying to help mum with the farm so that all ??? doing 
basically 

 

480.  L1 And what about rates, has someone been paying those? I~PD 
481.  C All that sort of business has been cared for up to date, but I just to to 

sell  the property 
 

482.  L1 I think that that’s a good idea, I certainly what we should do is look 
at, if necessary including the property application, when we make the 
other application to the court ….. 

A~PR 
M~LP 

483.  L1 and um it may be that he agrees that the property be sold and that we 
can do that fairly quickly, [uh ha] 

A~PR 

484.  L1 if he’s not going to agree, we can ask the court for an order that the M~LP 
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property be sold um 
485.  L1 or give him the option of perhaps retaining um the property 

dependant upon what what I think your entitlement might be [OK]. 
M~PR 

486.  L1 and and that’s largely to be honest going to depend on this trust [uh 
ha], if the trust can be seen as really your property which I feel that it 
probably will be dependant on the set up but then that would be 
something that the court do take into account 

A~LI 
 
 
A~CA 

487.  C OK  
488.  L1 And um if you’ve got one hundred and fifty thousand so far as a trust 

fund and the property is worth a hundred and fifty it may be that um 
the courts still think that you should get more than a fifty percent 
share because you have got kids to look after 

A~CA 

489.  L1 And um you have not really got an independent income,  A~PR 
490.  L1 um but it maybe that we have got to you know look at how much 

percentage that he does get, because he has not really got a large 
ability to earn either, [no]  

C~PL 
A~PR 

491.  L1 which has an impact two ways, one being it minimises your amount 
of child support, [um] 

A~CA 

492.  L1 and the other of course being that he hasn’t got a large ability to ah 
maintain himself.   

A~PR 

493.  L1 So it may be you still get somewhere around the seventy, seventy five 
percent of the property the whole property including the trust, 

A~CA  

494.  L1 and um I will just do some quick calculations about that for you, so 
that would that would come to about say about two twenty five 
thousand so you’d get the trust property plus say fifty thousand or a 
bit more. 

A~CA  

495.  C So the fact that he has now got this, this wife or this not wife 
girlfriend that he is seeing, this other woman, does that, does that 
affect the amount of money that he gets or 

 

496.  L1 Um, it can, I mean if she’s wealthy then yes it may and may impact 
upon that and that’s one of the things that we need to have a look at.   

A~PR 
C~PL 

497.  L1 Because if if he’s now independently living and able to support 
himself then it will be something that the court will really say well he 
doesn’t need as much as maybe he would off otherwise. 

A~CA 

498.  C OK  
499.  L1 The court looks at a three step approach really, now first you look at,  

a four step really, they look at the what the assets are and the trust 
may or may not be taken account, probably will,  

A~CA 

500.  L1 They look look at the contributions that each of you have made. Now 
the trust will really be seen as your contribution and the rest 
dependent I mean it is largely your contribution anyway really isn’t it, 
‘cause whilst he has put in some renovations its probably not not  a 
lot I mean it may have increased the value a bit.  [ah ha]  

A~CA 
 
 
A~PR 

501.  L1 So from that point of view it may be that you will get more than 75% 
actually because I need to l recalculate that a bit. [sound of calculator]  

A~CA 

502.  L1 It may be as low as say 10% or something [OK] that he’s got an 
entitlement to, 

A~CA 

503.  L1 um we will probably need to have a bit more ???? at his capacity to 
earn and what your needs are and things like that before we give you 

C~PL 
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some definite percentages 
504.  L1 but the fact that your dads put in that money um that really all he’s 

contributed is you know working and earning some income but and 
doing some renovations 

A~PR  
 

505.  L1 but you have contributed a lot more through your family by them 
putting you up in houses, um providing him a job for instance giving 
him money to buy houses that sort of thing, 

A~PR 

506.  L1 so by far you are going to get the large percent of the property, [OK] A~CA  
507.  L1 OK I just we really do need to have a bit more of a look [yeah]at this 

discretionary trust [yeah] and his circumstances 
C~PL 

508.  L1 but I think maybe a range between 75 to 90 % towards you is what is 
likely 

A~CA  

509.  C OK  
510.  L1 OK so you’re going to be able to set yourself up fairly reasonably, 

OK 
A~PR 

511.  C OK  
512.  L1 Um other than that, we will refine that estimate a little bit as we go 

along and as I get some details from him 
C~PL 

513.  L1 but certainly I think that we should put in an application for property 
settlement as well OK? 

M~LP 

514.  L1 OK.  
515.  L1 Alright, we missed anything it, or you’ve got any other queries about 

that? 
I~CH 

516.  C Um, no.  
517.  L1 One thing that did occur to me while we were talking about that is um 

you said that he is partly Aboriginal decent? 
A~PR 

518.  L1 That will be one of the things that the court will look at when so far 
as they relate to the kids.  

A~CA 

519.  L1 In that they will consider that it’s important that the children maintain 
some sort of heritage connection as well. 

A~CA 

520.  L1 So um that’s one we will try to talk about. M~PR 
521.  C Yeah because he just he’s finally claimed his Aboriginal heritage um 

and I think that while I was talking to you before about um you know 
but um he has this special bond with Katrina but um he believes that 
she’s the only one that he really wants to take with him, but she’s so 
confused she’s, you know he is giving her all these peculiar ideas 
about you know his culture and that kind of thing…. 

 

522.  L1 Well as I said it will be something that the court will certainly look at, 
the need to maintain a certain cultural connection [OK] 

A~CA 

523.  L1 and that um will be one of the factors that that will certainly weigh in 
his favour to maintain a regularity of contact with her, OK 

A~LI 

524.  C So the fact that, that the lady that he is has had an affair and is now 
living with is an Aboriginal, will that? 

 

525.  L1 That will have an impact but probably no more than the fact he 
himself is you know has the need to maintain that sort of connection. 

A~LI  

526.  C So that  won’t have anything to with with her maintaining that 
connection um-sorry John maintaining that connection with Katrina’s 

 

527.  L1 Look it may do, it may do, it may lay with the fact that he’s an 
Aboriginal heritage to say that the child should see them more often, 

A~LI  
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528.  L1 or look he may even apply for a residence application in relation to 
Katrina  

A~LP 

529.  L1 and that may be one of the factors that the court would look at [OK] 
ah as well as other things of course like his ability to look after her 
and her connection with the other girls and that sort of thing [sure]. 

A~CA 

530.  L1 I don’t think at this stage that there’s a lot to worry about so far as the 
residency application so far as him being able to retain her, 

A~LI  

531.  L1 um but it’s a factor that that will have to be considered [Yeah]  A~PR 
532.  L1 But it still needs to be considered. A~PR 
533.  L1 and um certainly as she gets older her wishes will be more important 

and things like that,  
A~LI  

534.  L1 but um first things first we should bring that application to get her 
returned and then start that sort of thing, [Yeah] 

M~LP 

535.  L1 um now so far as costs for that are concerned… C~PL 
536.  C ????  
537.  L1 um we will need to give you a cost agreement which sets out our 

hourly rate and what we charge [OK] and um we’ll send that out to 
you.   

M~PR 

538.  L1 And um then you will need to have a look at and make a decision on 
what basis you  then proceed, [OK] 

M~PR 

539.  L1 because we do need you to um agree to enter to that agreement with 
us, certainly there are other solicitors that may charge less or may 
charge pursuant to a different type of scale [OK]  but um and you can 
see a solicitor about an independent advice in relation to costs but um 
wait until you get that because you’ll need to have a good read 
through that [ah ha] and um make a decision on on whether you do 
want us to to continue the case [OK] or whether you want to see 
someone about that. 

A~LI  
A~PR 
 
 
M~PR 

540.  C Um I don’t have a lot of money in the bank at the moment um do you 
can you give me some sort of, can you guarantee me a maximum fee 

 

541.  L1 um we don’t usually um look at lump sum fees, because that that 
would be inappropriate but we could probably give you an estimate 
of a maximum, 

A~CO 
M~PR 

542.  L1 Um I would expect to do an interim application to get the child back 
and get a recovery that sort of thing, 

M~LP 

543.  L1 You’re probably are looking at in the vicinity of say three thousand 
dollars.  

A~CO 

544.  L1 And from that point on after getting that interim order then the costs 
really depend on how he responds and what kind of process, 

A~CO 

545.  L1 but if it goes to a full hearing um the costs could be in the vicinity of 
say twenty, twenty five thousand dollars. 

A~CO 
 

546.  L1 um so I won’t give you any false expectations there, I mean it does 
get quite costly but the first step is would be about three thousand 
dollars. OK 

A~CO 
 

547.  C So that’s sort of the costs at each stage.   
548.  L1 It, it kind of is um there is a few different stages it goes through, a lot 

of the costs really are chewed up in the final hearings [OK] 
A~CO 
 

549.  L1 so that if you do get to soon after having an interim order and 
reaching an agreement, then it may be that you only look at costs of 

A~CO 
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about four or five thousand dollars, 
550.  L1 but if it goes on to a final hearing and we have to prepare for a final 

hearing, then that that’s when costs do start to mount up.   
A~CO 
 

551.  L1 What we do though is each at each step of the way we give you an 
estimate of costs to the next stage and as much as we can to the 
hearing as well.  [um um] OK 

M~PR 

552.  C OK  
553.  L1 You can have read through that cost agreement, ‘cause that would 

that would really sets things out for you and as I said if you feel the 
need if your feel the need to or certainly um you feel free to go and 
get some independent legal advice about that and um have a look at 
that. 

M~PR 

554.  C OK  
555.  L1 OK? I~CH 
556.  C OK  
557.  L1 And we will certainly need to get some more details from you so far 

as the actual um applications concerning the affidavit we will need to 
go with that.  

C~PL 

558.  L1 And what I want you to bring back for me so far as the property’s [ah 
ha] is concerned is a copy of that trust deed? 

M~PR 

559.  C OK  
560.  L1 And, and maybe dad’s will as well, [ah ha] M~PR 
561.  L1 because that will give me an indication to what extent that can be 

taken into account.  
A~PR 

562.  L1 [OK] I still don’t think it’s  going to impact too much because the 
contributions by far weigh in your favour either way  

A~PR 

563.  L1 Um but it’s something that we need to to really have a look at. [OK] A~PR 
 

564.  C Um and the assessment of the property that um John has done all the 
renovations on so I need to get an assessment on it 

 

565.  L1 Yeah, you certainly should and um if you do get someone to go and 
assess it, maybe talk to them about the condition of the property, how 
it was and how it’s renovated and what kind of value that’s improved 
it as well 

M~PR 

566.  L1 because that will give me a bit of guidance as well.  
567.  L1 But I gather you have probably assisted him in the renovations 

anyway. [Yeah]  
I~NF 

568.  L1 Um it will certainly give me a little bit more assistance in giving you 
some more definite figures 

A~PR 

569.  L1 well there’s certainly no worries about him obtaining that that trust 
account money or a large portion of of the money from the sale of the 
property, OK  

A~LI  

570.  C Yep.  
571.  L1 L: Alright well that’s probably as much as we need to do today, 

unless you’ve you’ve got  some other questions that we didn’t cover? 
I~CH 

572.  C No I think that um, I think that uh  
573.  L1 There is just one thing that I didn’t get off you I don’t think is the 

date of your marriage. 
I~NF 

574.  C Ah that’s the twenty second of the eleventh nineteen eighty-one.  
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575.  L1 And what we’ll need to start proceedings is also your marriage 
certificate. 

A~PR 

576.  C OK  
577.  L1 Because the court will need that as well.  A~PR 
578.  L1 OK and in the mean time I think that you probably need to go off and 

have a talk to child support agency and Centrelink as well,[Yeah] 
M~PR 

579.  L1 so that next time and and we probably need to do it fairly quickly, the 
longer you wait the more difficult it will be so, I would suggest that 
you um have a think about where we go and whether you want to 
proceed on the basis that that’s probably how much it’s going to cost 
um we need to do something within the next few days. [ah ha] OK, 
alright 

A~PR 
C~PL 

580.  C Yeah  
581.  L1 OK well unless there’s anything else that you’ve got to ask me that’s 

probably as much as we need to cover today [uh ha] and um we can 
go from there. [Alright] OK 

A~PR 
 
I~CH 

582.  C Thanks.  
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Appendix C 
Lawyer 2 - lawyer and client interview transcript 

 
Column 1 contains the segment number, column 2 shows who spoke, column 3 is the segment’s 
text and column 4 is the code.  Where a segment reveals the use of more than one procedure, the 
different procedures are alternately highlighted and not highlighted.  
 
1.   L2 How can we help you today? I~BF 
2.  C Um have a really urgent problem actually, [um] my husband has my 

daughter [yes] and um he hasn’t returned her from contact, she was 
taken by him the weekend before last and was due back on Sunday 
night. I have checked his address everyday and he’s not there um. 

 

3.  L2 Alright so if we could have just have a look at that. He is not at the 
address where the child was, what’s the what do you think are the 
possibilities? 

C~PL 
A~PR 
I~BF 

4.  C Well, I don’t know he has been late before [um]  
5.  L2 Has been this late before? I~PD 
6.  C No.   
7.  L2 This has been nearly a week and a half isn’t it? I~PD 
8.  C Yes that right, I mean he has only been late by a couple of days 

before, [yeah] but this is a bit strange.  [OK] And I’m really worried 
um 

 

9.  L2 Do you know where his parents live? I~PD 
10.  C I, I know where he lives but um and I know where his aunt lives but 

I don’t know anything any where any other where his relatives are 
[right]. 

 

11.  L2 Has he said anything in the past about um keeping the child, has he 
made, has he given you any indication, how long for instance have 
you been separated? 

I~PD 
 

12.  C We separated in 1995.  
13.  L2 Right so that’s quite a while  I~PD 
14.  C Yeah,  
15.  L2 The child’s been with you all the time? I~PD 
16.  C My children stay with me [um] um I have custody of them [um um] 

but he has access to them, I know I hear the names of these are 
changeable, what does that mean? 

 

17.  L2 Oh, well in the 95 amendments to the legislation um the concept of 
custody and access to children changed, um 

A~LI 

18.  L2 Those terms, the terminology changed in the legislation, um where 
the child lives lives ah is now referred to as residence and um where 
the, where the child might visit with another parent or significant 
other in their life is is referred to as contact  

A~LI 

19.  L2 so um this, the whole object of the exercise here was to ensure that 
children maintained contact and a relationship [cough] with both of 
their parents [right] and it was to remove concepts of ownership out 
of the law,  

A~LI 

20.  L2 so um ah that terminology’s certainly changed, your order predates 
1995 then or predates the end of that year, it was made that year was 
it? 

A~LI 
I~NF 
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21.  C  yeah 1995   
22.  L2 1995 yeah the legislation came in, in 1996, it came effective in 96. A~LI 
23.  L2 OK look um obviously this is an emotive time and there is some 

urgency associated with what you want to do 
A~PR 
A~PR 

24.  L2 um what I might do if it is OK with you is I’ll get some I’ll get some 
statistical details, [no that’s fine] there’s a few things that we had to 
run through just then for instance the difference being there being 
one child and there being a number of them and those orders that are 
going to help me help you make some decision 

C~PL 

25.  C Yep   
26.  L2 What today’s about really is looking at the issues that are most 

important to you.  
A~PR 
 

27.  L2 I want to have a um get some facts we’ll have a look at what your 
options are in terms of how to deal with those issues.   

C~PL 

28.  L2 Um I would like to check particularly in relation to his retaining the 
child the um the real probability that he can either leave town leave 
the state or leave the country um and then that will help us tailor um 
what sort of things you can do to certainly find them and um take 
such steps as might be necessary to perhaps get them back [uh ha] 

C~PL 

29.  L2 I’m going to need a few stats, now look this will sound like the 
census form that you just completed but if you’ll just bear with me 
for a little while, they’ll help us. [sure]  

C~PL 
A~PR 

30.  L2 Can you give us you’re your full name? I~NF 
31.  C June Smith  
32.  L2 OK and where are you living June?[] I~PD 
33.  C Oh um a property called the Oaks, [yes]  and it’s at Pineways 

Pineway. 
 

34.  L2 Can I have your date of birth? I~PD 
35.  C The third of the twelfth ninety fifty-seven.  
36.  L2 And um a phone number where I can reach you. I~PD 
37.  C Ah yep,  55216893  
38.  L2 And will that be a home number? I~PD 
39.  C Ahem  
40.  L2 Do you work June? I~PD 
41.  C No I I help out around the house and I care for my four children ???.  
42.  L2 Alright.  Do you carry a mobile? I~PD 
43.  C Um um  
44.  L2 All right now the children’s father, what’s his name? I~PD 
45.  C John Gregory Smith.  
46.  L2 And ah oh, where was he leaving? I~PD 
47.  C  [cough] At the Kings Arms hotel in Marville  
48.  L2 Marv[ille]  
49.  L2 So he rented a room did he? I~PD 
50.  C Ahem,   
51.  L2 That’s interesting; we will talk about that, the contact that he was 

having in a minute. His date of birth? 
A~PR 
C~PL 
I~PD 

52.  C The tenth of the eleventh fifty-seven.  
53.  L2 And um were you both born in Australia? I~PD 
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54.  C Yes.  
55.  L2 Un OK er does he work? I~PD 
56.  C He’s a shearer.  
57.  L2 Right, so he follows the work somewhat seasonal. I~PD 
58.  C Yeah, at the moment yeah [uh ha].  
59.  L2 Is he, he’s not working now? I~PD 
60.  C He’s working, I think he’s working at the moment. Um I sort of 

heard from a mate of his up where um his family is from that [um] 
um he’s applied for a job in the Northern Territory um [alright]. He 
hasn’t been working for a while and he’s been on the dole but um 
you know this old friend says he has a job ???, where his lives and 
where he works [sorry] well where his aunt lives and where his 
family lives [OK] in Marrara in the Northern Territory. 

 

61.  L2 So his family’s in Barrara, [Marrara yeah] yeah sorry can you spell 
it. 

I~PD 

62.  C Yeah um M-A-R-R-A-R-A.  
63.  L2 How long he’s been on the dole? I~PD 
64.  C Well um we separated in 95 he worked um for a tractor company 

and prior to that and prior to that again he worked for my father [um 
um] um so he’s been on the dole for a few years since um. 

 

65.  L2 About five or six years, is that right? I~PD 
66.  C Yeah this is the first job that he would have has since we separated.  
67.  L2 OK um when he had work with um your father and the tractor 

company what was he doing? 
I~PD 

68.  C Well when he worked with my father um he worked [yes] as a 
farmhand, 

 

69.  L2 Right, I~PD 
70.  C Home duties that kind of thing, shearing around around [yeah] the 

property and then when he worked for a tractor um um then he 
stopped working for my dad he took up a job in town with the 
tractor company. 

 

71.  L2 Was it selling or something was it?  He hasn’t worked for 5 or 6 
years.   

I~PD 
A~PR 

72.  L2 Um you are married I take it. I~PD 
73.  C No, separated  
74.  L2 Yes [yeah] but [yeah] but you’re married? I~PD 
75.  C  [Um] Yep but I am separated now.  
76.  L2 When were you married? I~PD 
77.  C 1981, twenty second of the eleventh 1981. [alright]  
78.  L2 I want to come back to that issue of um of his being on the dole but  C~PL 
79.  L2 um OK and there’s four children you said.   A~PR 
80.  L2 Right OH They must be a handful, what are their names? A~PR 

I~NF 
81.  C Jessica  
82.  L2 I better have their full names hey, I~PD 
83.  C Its just Jessica Smith they’ve got no middle names.  
84.  L2 Jessica Smith, date of birth? I~PD 
85.  C Third of the sixth eighty-five. [Yeah yes] She’s fifteen.  [Yep] Um 

Katherine Smith, 
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86.  L2 Is it a K or a C? I~PD 
87.  C K.  
88.  L2 A-r-i-n-e? I~PD 
89.  C E-r-i-n-e [Smith]  
90.  L2 Her date of birth? I~PD 
91.  C Fourth of the ninth, eighty-seven. [eighty seven]   
92.  L2 She would be thirteen is that right? I~CH 
93.  C Yep,   
94.  L2 And then. I~PD 
95.  C Elizabeth Smith.  
96.  L2 Elizabeth Smith yes? I~PD 
97.  C Second of the tenth eighty-eight. [yeah]  
98.  L2 Now you’re getting me, now twelve. Is that right? I~CH 
99.  C And Katrina.  
100.  L2 Is that a K? I~PD 
101.  C K. K-a-t-r-i-n-a [Katrina Smith]  
102.  L2 And she’s when? I~PD 
103.  C Twenty-eighth of the third, ninety-one [twenty eight of the third 

ninety-one] which makes her nine. 
 

104.  L2 Nine thank you for that; maths is not my strong suit.  
105.  L2 All right OK look um clearly this the issue of them having to take 

??, one of the things ?? contact.  
Un-
codable 

106.  L2 Um what was he having, what sort of contact was he having? I~NF 
107.  C Um [cough cough] he’s take he’d come and take her for the 

weekend [yeah] which was fine um. 
 

108.  L2 Hang on, you said her, he he wasn’t taking all the children? I~CH 
109.  C No he was just taking the one.   
110.  L2 He was just taking the one? I~PD 
111.  C Katrina.  
112.  L2 Um  OK um, the youngest one? I~PD 
113.  C Ahem  
114.  L2 So was he seeing the other children?  
115.  C No, [alright] he was seeing them occasionally when he came around 

but the only one that went to stay with him was Katrina. 
 

116.  L2 Was Katrina.  How was he accommodating her, like um he’s staying 
in this hotel, is that a like. Is that just a room or? 

I~PD 

117.  C Yeah he has got a room in the pub and he takes her to the pub. The 
pubs where he stays that’s his contact with her. [um um] 

 

118.  L2 So you said you said before that he’d been um um he’d been late 
returning her by some days, sometimes. 

I~PD 

119.  C Just a couple of days sometimes yeah .  
120.  L2 How often would that have happened in the last five years? I~PD 
121.  C UM ah well a few times ‘cause when he when it was one or two 

days this time I wasn’t I was concerned of course naturally [yep] but 
um wasn’t overtly worried until it got past, he’s never been late later 
you know than three days before and um I’ve always sort of heard 
something about him so [yeah] and his whereabouts or anything but 
I don’t know anything about it this time. This is the first time he’s 
been really really late.   
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122.  L2 Right, now um just forgive me for not writing but are you in the 
same town, you live in the same town?  

I~PD 

123.  C Yes  
124.  L2 Yeah I just wanted to check  C~PL 
125.  C We used we used yeah we used to live in the same town but.  
126.  L2 But you don’t now? I am just looking at the logistics of the contact. I~PD 

C~PL 
127.  C Sure.  
128.  L2  He has to come some distance to pick Katrina up does he or? I~PD 
129.  C He we live in the same place in the same town, it’s it’s not that far 

away. 
 

130.  L2 Right OK, I just got the impression that you might be in two 
different towns [no] that’s all.  

I~CH 

131.  C He um but he does have these contacts in the Northern Territory. 
[um] you know ?? 

 

132.  L2 All right, there’re more than contacts I suppose, they’re is his family 
and given his financial circumstances he may want to rely on them 
to some extent.   

I~PD 

133.  L2 Um what’s the, ah the relationship with Katrina must be quite 
strong, is it? 

I~PD 

134.  C Yeah, he’s got a special sort of relationship with her you know.  
135.  L2 And how does she feel about that? I~PD 
136.  C Well I think you know she loves her father  [um] of course um and 

as being the youngest, I think there’s just this sort of special, special 
bond that they share, um you know she he finds him really 
interesting and um loves to spend time with him. 

 

137.  L2 OK are you worried about her safety whilst she is with him? I~PD 
138.  C I’m not worried about her physical safety, no.  
139.  L2 So he’s ah he’s quite um he’s ah caring and um informed enough to 

be able to meet her physical needs and he’ll look after her, is that 
right? 

I~PD 

140.  C Yeah, I I believe he’ll look after her or or I wouldn’t have you know 
allowed him to to continue seeing her [no] throughout these years, 
so [OK] but um [alright] you know I I just don’t I don’t trust him. 

 

141.  L2 Yes, although he’s been um um he’s been a little late before and 
that’s not been a problem, but what we’re now talking what a week 
and a half, two weeks. [yes] OK 

I~PD 
 
I~CH 

142.  C No contact, no no communication with me at all [right]  
143.  L2 Alright I’m just concerned to make sure that um this is a level of 

urgency question really, um about how we are going to handle this, 
C~PL 

144.  L2 so um ah the next thing I wanted to go through is his resources [uh 
uh] um he’s been on the dole for five years, I assume that he has 
very little or no money 

C~PL 
I~NF 

145.  C Yeah, he doesn’t have a great deal of money no. [right]  
146.  L2 He has a car? I~PD 
147.  C No, I’ve got, um my father bought us a car but I have that.  
148.  L2 Right, so he has no vehicle. I~PD 
149.  C No.  
150.  L2 OK so in um order to, how’s he going to get to the Northern I~PD 
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Territory, that’s the question on my mind. 
151.  C  Sure um I suppose he has friends he um, in the town that we live in 

um a couple of them have cars so its ????? he could have borrowed a 
car from one of his friends. 

 

152.  L2 All right is that a likely way that he would do the transport? I~PD 
153.  C Probably yeah. [yeah]  
154.  L2 He wouldn’t try and get on a plane or something? I~PD 
155.  C No I don’t think so, he’s borrowed he borrows his friends’ cars 

sometimes um to come and pick Katrina up when he goes you know 
when she goes to stay with him for the weekend and that kind of 
thing,[alright] um he doesn’t own one himself. [OK] 

 

156.  L2 Is it possible he just decided off the cuff that he’d take Katrina to see 
his family in the Northern Territory? 

I~PD 

157.  C It is possible, yeah.  
158.  L2 He’d do that without telling you? I~PD 
159.  C Um yeah, [yeah] possibly yeah.   
160.  L2 So um is he the kind of bloke that would just make, ah he’d make 

that decision and feel that he wouldn’t need to consult you about it? 
I~PD 

161.  C I think um, I think that is just part of his, his his nature yeah.  
162.  L2 UM OK, look let me say at this stage you have got um there is a um 

a custody order which is now called a residence order, but you’ve 
got an order in place ah  that really says that Katrina resides with 
you [ah] basically, 

A~LI 

163.  L2 Ah you have an ability to enforce that order there’s a is a host of 
pragmatic difficulties with that because you don’t know where he is, 

A~LI 
A~PR 

164.  L2 but what I’m trying to do is narrow down the possibilities where he 
might be.  

C~PL 

165.  L2 Um you said he had an aunt I~PD 
166.  C Yeah he’s got an aunt in the Northern Territory [ah yeah] that he 

still keeps in contact with um. 
 

167.  L2 No one local? I~PD 
168.  L2 No.  
169.  L2 Alright, just counting down the possibilities, um he has got no 

money, no transport, um other than this job possibility that’s come 
up in the Northern Territory his most likely source of assistance is 
going to be in the Northern Territory with family and that would be 
his aunt. Is that right 

C~PL 
A~PR 
 
 
I~CH 

170.  C Yeah he does have um he’s been seeing a woman for a number of 
years.  

I~NF 

171.  L2 Mmm, yeah? I~PD 
172.  C Um he was having an affair with her [um] she lives in the Northern 

Territory. 
 

173.  L2 What would her name be? I~PD 
174.  C I don’t know her name.  
175.  L2 You don’t know her name um, but she’s in the Northern Territory as 

well? 
I~PD 

176.  C Well, yeah [um] she was where we were, but ????? [OK ]  
177.  L2 So do we know specifically where this is in the Northern territory? 

??? [??] 
I~PD 
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178.  C Oh, his aunt his aunt lives in at Marrara [um um] but ha that’s as 
close as I can get. [right] 

 

179.  L2 Hang on, you’ve got me confused, now Marrara is where his family 
is yeah [yep] 

A~PR 
I~PD 

180.  L2 OK does he he stays in regular touch with his aunt,  [uh uh] is that 
right? 

I~PD 

181.  C Yes he has fairly close family ties with her. [um]  
182.  L2 2: So if even if he’s not there she may know where he is? I~PD 
183.  C Possibly yeah.  
184.  L2 OK alright well um as I said you’ve got an order that is enforceable 

in the family court, we just have some pragmatic difficulties or 
practical difficulties with that 

A~LI 
A~PR 

185.  C So you can help me find her?  
186.  L2 Yeah, I think the um ah we’ve got to do a tracking exercise, the the 

logic [cough cough] the process is to um ah bring an application to 
enforce a contact order. 

M~PR 
M~LP 

187.  L2 We’re actually going to need ah to ah do that ah urgently  M~PR 
188.  L2 um that that really depends on the risks to the child um  A~PR 
189.  L2 but what I mean by urgent is if there is a serious physical risk to the 

child we probably do something tonight. [um] We would just do it 
straightaway 

M~LP 

190.  L2 um we might um if she’s OK and it’s just a matter of finding her 
ultimately we’ll get an early date ,but it could take us a week to a 
fortnight to do that, and we’ve got some material involved to 
prepare,  

A~PR 

191.  L2 there is some things we have to tell the court to enable them to do 
two things: deal with this urgently and um also ah issue a warrant 
authorising Commonwealth and State police in a number of different 
places, possibly here and in um the Northern Territory, [sure] to 
retrieve the child.   

M~LP 

192.  L2 the um cough the court generally will want ah both parities present 
before they make any sort of an order they’ll want to want to hear 
both sides of the story, 

A~CA 

193.  L2 I suppose in these circumstances that is well nigh impossible, we 
don’t know where he is [??] so we’re also going to need leave to ah 
proceed without him, at least to the early stage of ex-parte order or 
warrant for the return of the child.   

A~PR 
M~LP 

194.  L2 So um we’ve got to find him [um] um and then it maybe that um 
we’ll also need to bring an application to get some information from 
a Commonwealth Government department, that being ah Centrelink 
of course, who are who are paying his dole, [yeah]  

C~GS 
M~LP 

195.  L2 if it is his only form of income and there’s a worry here if he is 
moving to a job in the Northern Territory of course that will change 
but it is one of the ways that we can find him, [OK] 

A~PR 

196.  L2 I should think um ah one of the other things we may be able to do is, 
and this is to get him notified, that um ah that the application exists 
and we need to get the child returned is um substitute service with 
the aunty, [OK] get get the documents to her  

M~LP 

197.  L2 ah um I suppose it is a step by step process we’re going to have to A~LP 
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take these early steps and then see if we can you know ferret him out 
[um um].   

M~LP 

198.  L2 Ah the job thing in the Northern Territory, is that um you know, you 
don’t know too much about that I suppose 

I~NF 

199.  C No um cough, I think he’s been he’s applied for a shearer’s job but I 
have only heard that through ah that that’s through a mate of his.   

 

200.  L2 Yes. I~PD 
201.  C Yeah.  
202.  L2 Well I I know it is probably of little comfort right now but his 

resources are very limited um I don’t know that ah he can get all that 
far [ah ha].  

A~PR 

203.  L2 It is difficult to bolt without without resources, ah he probably 
doesn’t have enough money to buy an air ticket between here and 
the Northern Territory that’s why he has opted for the motor vehicle 
[uh uh] or would do so, 

A~PR 

204.  L2 so um ah, my suggestion is we’re going to have to take those early 
steps to um ah move towards locating him, that’s the first thing.  

M~LP 

205.  L2 He may bob up as you said before, he’s prone to making decisions 
on his own ah not really wanting or thinking that he needs to consult 
you about them 

A~PR 
A~PR 

206.  L2 It may well be that he has gone home with the child to visit his 
parents, [ah ha]  

A~PR 

207.  L2 Now this behaviour has got to change [yeah] but that is another 
[yeah] another issue.   

A~PR 

208.  L2 Um I think um as part of the application we might re address is the 
question of his, of his contact and how that happens um  

M~LP 

209.  L2 it’s a little different difficult to nail him down  A~PR 
210.  L2 but um ah he’s certainly also committed an offence under the under 

the family court legislation so um there’s a host of things that the 
court can do to penalise him for that um. 

A~LI 
A~CA 

211.  L2 So what I want would want to address as a secondary issue is the 
question of how he’s going to have contact, what restrictions might 
ah be placed upon him in relation to that and what sanctions might 
be afforded ah because of his actions. 

M~LP 

212.  C Right.  
213.  L2 OK this is no doubt distressing for Katrina as well, [yeah] in that she 

is a nine year old,  
A~PR 

214.  L2 yes you were going to say something? I~BF 
215.  L2 No I was just going to say um can I stop him from seeing her ever 

again? 
 

216.  L2 I wouldn’t think so, particularly because Katrina’s bond with him is 
apparently so strong  

A~LI 

217.  L2 um,  ah, he’s certainly blotted his copy book there is no two ways 
about that and I think it’s appropriate that he be sanctioned and that 
we will move the court in that direction 

A~PR 
M~LP 

218.  L2 It’s ultimately a discretion for them whether they do or they don’t, 
but the sanctions available range from anything from the normal 
sorts of community service or fine orders that are appropriate right 
through to a jail term. [uh ha]  

A~LI 
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219.  L2 So um they’re quite strenuous the things that the courts can do.  A~CA 
220.  L2 Ah I haven’t discussed the issue of money with you yet but we will 

and that’s another way in which the court can ah address the 
question of you having to take this urgent action.  

C~PL 
A~CA 

221.  L2 This is going to cost some dough so um we would want to be 
seeking a cost order because his action has necessitated you bringing 
you know these court proceedings [yeah] so um I will get to that in a 
minute. 

A~CO 
M~LP 
C~PL 

222.  L2 I will do a little time line about how this works [thank you] so um 
back to back to the core issue 

M~PR 
C~PL 

223.  C Sure.  
224.  L2 Um we’re satisfied she’s she’ll be safe in his care,  A~PR 
225.  L2 we just want to address the issue, except for the possibility she may 

be a little distressed now already, she’s nine and you know from 
what we know from our experience is that ah children,  

M~PR 
A~PR 

226.  L2 um I suppose particularly Katrina’s age, she lives with you, she’s 
gong to want to know when she comes back you know. [uh ha]  

A~PR 

227.  L2 That certainty about [uh ha] when she goes to see him and when she 
comes back are important to her in terms of stabilising her 
environment, its more so a case soon after separation than now, [uh 
ha] you’ve been separated for five years, she’s probably quite settled 
with the arrangement but, [uh ha] 

A~PR 

228.  L2 I would think that it is quite distressing that she’s gone [uh ha] and 
doesn’t know when she is coming back, [um]  

A~PR 

229.  L2 so um that too is an issue we’re going to want to address and that is 
a question about speed and urgency.  [yeah] 

M~LP 
A~PR 

230.  L2 So um ah alright just discussing for a moment the money thing, 
[yeah] right now you and I didn’t get to speak prior to this meeting 
so um what I propose to do, what my normal practice is, is that I will 
run this meeting as a fixed fee conference [OK]  

C~PL 
M~LP 

231.  L2 alright so um we’ll go through all the issues that are important to 
you. I want to identify the um your options we’ve started to do and 
then a process by which I suggest we move forward.  

C~PL 

232.  L2 Now um the purpose of the meeting is to give you information and 
some ability to make choices on an [yeah] informed basis, so we 
will do this as a fixed fee conference, are you’ve got any time 
restrictions today? 

C~GS  
M~PR 
I~NF 

233.  C No.  
234.  L2 No OK well we can spend the time we need to spend to get you at 

least to that point. [yeah] 
C~PL 

235.  L2 The other thing um is that Katrina’s obviously important to you and 
you want to know that I am the right person to work with, so I think 
that is another thing that will will [yeah] come out of this meeting, 
you will can make an informed decision about that as to whether you 
do or do not take it any further.   

A~PR  
 
C~GS 
M~PR 

236.  L2 Now um ah alright look I’ll I’ll just is there anything else that’s 
concerning you? 

I~BF 

237.  C Um, well my major thing is I just really want to find my daughter 
[ah uh] um and you know in light of these circumstances ultimately I 
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would like to stop him from seeing her again but that’s [right] not 
possible so.  

238.  L2 Look I wouldn’t think so um it depends on his course of conduct 
[yeah] of course um ah part of what we’re going to try and do with 
this application is, Um, through the use of the court process we’re 
going to pull him up and have him recognise that this behaviour’s 
unacceptable,  

A~PR 
C~GS 

239.  L2 It’s unacceptable for Katrina’s welfare and it’s certainly 
unacceptable for you in the course of managing ah the way the two 
of you parent the child [yeah] it’s, it’s you know lousy role 
modelling.  

A~PR 

240.  L2 So ah I notice he’s been like he’s done it a couple of times before 
and he’s probably got used to the fact that it’s OK, [um] 

A~PR 

241.  L2 um, if he’s a demonstrative um ah how should I put it, a um the kind 
of guy who just makes decisions and he never really sees himself as 
wrong then that’s what he’ll do, he’ll just make a choice and unless 
we bring about a set of circumstances that lets him know that there’s 
something wrong with this he’ll blindly move on as if nothings 
wrong with it. [um] Does that sound like him? 

A~PR 
 
 
 
 
I~CH 

242.  C Um yeah I suppose he doesn’t really, he doesn’t really think [um] a 
great deal about what he is doing. 

 

243.  L2 Alright [yeah] the purpose of the proceedings then, is it’s a multi 
level thing I want to achieve as much as I can, as much bang for 
your dollar as possible I suppose um, we can certainly raise the issue 
of variation of contact 

C~GS  
 
M~LP 

244.  C Ahem.  
245.  L2 Um ah there is some things in that, that concern me, the overnight in 

the pub that kind of thing [um] so while Katrina has a great relation I 
am not sure that’s entirely appropriate, [no] 

A~PR 

246.  L2 particularly as she gets as she older you know so um and its not 
having you know some reasonably private accommodation for her, 
that bothers me a little bit, I don’t know about you. 

A~PR 
 
I~NF 

247.  C No that concerns me as well, [yeah] your right.  
248.  L2  So um she’s moving into puberty, you would want her to have some 

privacy if he is going to do the overnight thing  
A~PR 

249.  L2 so um certainly raise the subject um of variation of contact and 
tighten it down a lot more and I would think that um ah he’s going 
to have to demonstrate or rebuild some confidence in you. 

M~LP 
A~PR 

250.  L2 So um while I say that I wouldn’t think that the court will cut him 
off completely um I think that there is a probability that they will 
parry that back, ah the contact back to a more manageable and 
acceptable arrangement and that might be day time terms [um] 
something like that so that um ah he, he rebuilds confidence you 
know he will actually conform and um bring the child back when the 
child is due back, that is what we want to see.  

A~CA  
 
 
 
 
 
C~GS 

251.  L2 Ultimately if he does not change his habit then um the court has got 
to become more and more restrictive in terms of his contact 

A~CA 

252.  C Yeah.  

253.  L2 But the central issue here is Katrina’s best interests [um] and her A~LI  



 236

relationship with her father is a good one and they’re not going to 
want to interfere with that long term. 

A~PR 
A~CA 

254.  C So um ah I wouldn’t be able to pay him to to give him enough 
money to buy a house in Marrara with his his girlfriend um on the 
condition that he doesn’t ever see Katrina and me again. Because I 
am prepared to pay him that money [right] to get him out of our 
lives. 

 

255.  L2 Um ah there’s nothing to physically stop you from doing the deal 
[um] 

A~PR 

256.  L2 but ah it won’t affect Katrina’s rights um under the legislation, she’s 
is the one with the rights you see so um ah she has a right to 
maintain a meaningful contact with ah and a relationship with all the 
people who are significant in her life, um and they there that that 
takes into account wider family and other people of significance 
[um] that aren’t necessary family. 

A~LI 

257.  L2 In your particular set of circumstances she has this good relationship 
with her father and will be permitted to maintain it. [right]  

A~PR 
A~LI 

258.  L2 so I wouldn’t suggest I wouldn’t think that  kind of deal’s going to 
work for you so ah  

A~PR 

259.  L2 and it may not be in her best interests, well I would think that the 
courts would squarely think that it is not in her best interests so um 
not a course I’d suggest at this point [OK] so um not a course I 
would suggest at any point, ah I think that might be a waste of 
dollars  

A~PR 
A~CA  
 
A~CO 

260.  L2 so um ah well we better look at well the steps you want to take next 
and as I said we’re going to bring, is that OK with you? 

C~PL 
I~CH 

261.  C Yeah.  
262.  L2 Alright did you have any other questions about any other issues? I~BF 
263.  C I don’t know I suppose I thought I could give him this money, out of 

the money that we use that that we get from from selling the 
property that we have. 

 

264.  L2 Right so there’s a there’s a there’ a property settlement question 
that’s not yet resolved [um] is that right [um]? 

I~PD 

265.  L2 Oh I see OK so um no deal’s been done in relation to that property?  I~PD 
266.  C No.  
267.  L2 Alright, you’re not divorced either? I~PD 
268.  C No, separated.  
269.  L2 Separated only so um OK,  A~LI 
270.  L2 well there’s an issue in relation to how that’s going to happen, have 

you done a deal, do you? 
A~PR 
I~NF 

271.  C No we haven’t we haven’t done anything like that.  
272.  L2 OK um. I~PD 
273.  C We haven’t made any arrangements about, you know, finances or 

property or anything. 
 

274.  L2 Alright, look bearing in mind that we want to come back to the main 
game of find Katrina and get her home, do you want to have a look 
at how that property thing will work? 

C~GS 
I~CH 

275.  C Sure.  
276.  L2 OK well let’s just do that for the moment, I’ll save up, remind me C~PL 
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about me time line, I will probably remember but I, the time line that 
I do is relevant to costs and the length of the process. 

277.  C OK.  
278.  L2 So I just want to finish with that.  C~PL 
279.  L2  um what have you got, a house? I~NF 
280.  C Um cough cough the two of us have a house [um] ah  
281.  L2 So it’s jointly owned? I~PD 
282.  C Um Well sort of, its kind of, [um] ha ha [yeah] it was kind of, it was 

bought with the um money from my father.  
 

283.  L2 Yes. I~PD 
284.  C ‘Cause um we used to live with my parents, [right] the two of us 

used to live with my parents [um] who are they are the single largest 
largest single land owners in the district.  

 

285.  L2 Right. I~PD 
286.  C So ah they havea bit of property and John had a shearing contract 

when we met. 
 

287.  L2 Yes. I~PD 
288.  C Um and I was a teacher [um] but um he gave up his work [um] so 

that he could come and live with me on on my parents farm. 
 

289.  L2 Right. I~PD 
290.  C Um we got married though much to my parents sort of disapproval 

‘cause he is part Aboriginal. 
 

291.  L2 Right. I~PD 
292.  C Um but we lived with them anyway and dad gave dad gave him a 

job [right] ah but he only paid him only very minimal sort of wages 
[uh uh but we moved out from my parents house and dad gave us 
twenty thousand dollars to buy, um to put to a place of our own and 
he also bought us a car. 

 

293.  L2 So now, you were married in eighty one, I see, so we ah ah better get 
a little bit of a line going here, [sure] married eighty one ah were 
living with your parents, [uh ha] for how long? 

A~PR 
C~PL 
I~PD 

294.  C Ah a number of years, [yeah] we sort of eight years you know [um].  
295.  L2 So um [??? eight years] yeah the ah you ultimately moved out and 

they gave you $20,000 towards a house [uh ha].  What did that buy 
you? What were you able to buy? 

A~:PR 
I~NF 

296.  C Cough well we bought um we bought a property [yeah] just a small 
place [um] but we had to, we had three children then. 

 

297.  L2 Yes. I~PD 
298.  C Before we had Katrina and um we had to by another we had to buy 

another property so we bought 500 acres with um with um [yeah] 
ten thousand dollars which dad contributed to as well, contributed to 
the cost of that as well. [right] So he gave us thirty thousand dollars. 

 

299.  L2 He gave you thirty all up, um at the time um at this point in time 
you’ve three kids [um um] and um you weren't working, so you 
came into the marriage teaching, was he was he working generating 
an income 

A~PR 
 
I~PD 

300.  C He was working as a shearer [yeah] but then he gave up that contract 
when [yeah] when, when he came to work for dad. [yeah] We lived 
lived together on the property.  
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301.  L2 Right, so hold on, we’ve twenty thousand came in from your parents 
to buy a house yeah so the um ah what’d what did that place cost 
you. I am looking at how much that was of the purchase price you 
see. 

A~PR 
I~PD 
M~PR 

302.  C Yeah we bought a sort of old run down kind of place [yeah] ah 
which we ended up selling [um] for substantially more than we 
bought it for [right], um we got eighty thousand dollars from from 
that [yes] and dad gave us the thirty thousand on top of that and we 
were able to buy another place when we had the three children. 

 

303.  L2 OK look I just you’ve lost me a little bit here. A~PR 
304.  C I’ll go back  
305.  L2 Yes. I~PD 
306.  C We were living in mum and dad’s place, [yeah] we bought a small 

place [yeah] then we moved up from that again we bought another 
place with more money because we had more money. 

 

307.  L2 Right, OK. I~PD 
308.  C So this is the property.  
309.  L2 So you got into a small place, um did you get into it with the twenty 

grand?  
A~PR 
I~PD 

310.  C Yeah.  
311.  L2 Did the whole lot in terms of get did it? I~PD 
312.  C Yeah [yeah] well dad gave us that money [um] and John did have a 

little bit of money [right] it wasn’t a great deal [um] it was you know 
a small place [yeah] 

 

313.  L2 So he put, your husband put how much to that? I~PD 
314.  C Um I don’t know he had he had a bit of money he looked after all 

that business. So um I’ am really not sure [you’re not you’re not 
sure] how much money he had. 

 

315.  L2 Alright do you know what the purchase price for the house was, you 
don’t remember that either, [no] was it much more? 

I~PD 
A~PR 
I~PD 

316.  C It wasn’t a great deal more you know it was a really small property 
so  

 

317.  L2 Right he might have had a few thousand dollars I~PD 
318.  C Yeah he had a bit  
319.  L2 So um OK ah it’s safe to say that the the twenty thousand dollars 

made up most of the purchase price [um],  
A~PR 

320.  L2 OK righto, alright um now you moved into another one [yep] 
ultimately got that place and sold out for eighty grand [yep] is that 
right? 

I~CH 

321.  C So we sold the place that we bought [yeah] for twenty thousand and 
we sold that with um thirty thousand that dad gave us [yeah] and the 
money that we got from the sale the sale of the other house [yeah], 
and so now we bought another place  

 

322.  L2 Alright now if I’ve just if I’ve got this right, [uh ha] um you bought 
the small place to start with, you got into another one with the 
proceeds of that [yep] ah next one’s  

I~CH 

323.  C Where in that one at the moment that cost the eight thousand dollars  
324.  L2 Right you’re in there now I~CH 
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325.  C Yeah that’s the one.  
326.  L2 Right and you you got an extra thirty thousand from your father to 

do  
I~CH 

327.  C To buy that, [buy that] so um   
328.  L2 Sorry I [yeah]  
329.  L2 Its alright, its alright I know its confusing, its confusing for me ha ha  A~PR 
330.  L2 um so that’s about eight thousand dollars  worth but you got an extra 

thirty from your father to do that 
 

331.  C To purchase that as well  
332.  L2 Yeah right now you mentioned before that there is another ten 

thousand swinging somewhere for the purchase of some acreage. 
I~PD 

333.  C Yeah well that that all went into costs so ultimately the property cost 
us a hundred thousand. 

 

334.  L2 Righto is this the one um, now hang on, yeah yeah look um is this in 
addition to the um ah thirty thousand from your father?  

I~PD 

335.  L2 So there was a twenty and thirty and another and another ten or the 
ten’s part of the thirty? 

I~PD 

336.  C The ten, the dad, the twenty thousand has gone [yes] because we 
bought the house 

 

337.  L2 Yep  
338.  C Um so then we sold the house and we got the eighty thousand [yes] 

and dad gave us an additional thirty thousand so 
 

339.  L2 Right OK I~PD 
340.  C Yeah [OK] a hundred and ten thousand in there and the ten thousand 

that went on to costs for selling [um] and that kind of things so 
ultimately we were left with this property that cost a hundred 
thousand dollars [ah ha] that’s [alright] the property that we’re in at 
the moment. 

 

341.  L2 Right-eo so if I just make a note, the ah current property’s a hundred 
thousand  

I~PD 

342.  C Yeah that’s right  
343.  L2 And your father’s actually made fifty thousand dollars worth of 

contributions if you want to look at it that way to that. 
I~CH 

344.  C Yeah [?? to that] that’s right  
345.  L2 So um OK alright and what’s Johns done, lets go backwards here.  I~NF 

C~PL 
346.  L2 In terms of looking at the property settlement [ah ha] what the what 

the court’s going to want to do is they’ll go through basically a four-
stage process [sure] in working through the property.  

A~CA 

347.  L2 They will want to have a look at what the assets of the marriage are, 
so um ah [cough cough] that’s a case of what you what you’ve 
managed acquire ah it’s this stage it is this property.  

A~CA 

348.  L2 I take it that John has obviously hasn’t been working for a while 
he’s have no superannuation or any resources like that you don’t 
either, so you don’t have an income stream or super-annuation he’s 
got a capacity to work and you’ve got a vehicle which your father 
bought for you, [yeah]is that right? 

A~PR 
 
 
 
I~CH 

349.  C Yeah  
350.  L2 So um um what’s the value of that? I~PD 
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351.  C About five thousand.   
352.  L2 OK alright and then there’s contents of the property [yeah] and that 

sort of stuff. 
I~PD 

353.  C Yeah well John um is very good with his hands so he did quite a few 
renovations on the property. [OK] it was like a rambling old sort of 
house when we bought it [um] and he he you know helped fix the 
whole place up. 

 

354.  L2 Right, so he’s worked on the property? I~PD 
355.  C Yes extensively.  
356.  L2 OK um and I presume that he was generating some income? I~PD 
357.  C Yeah while he was doing that he was working for a local tractor the 

tractor   
 

358.  L2 Oh yeah I see, [company] and how did that go? I~PD 
359.  C Yeah he was working there, he worked there for a number of years 

um he was only on a fairly modest sort of wage though [um] but it 
was enough to keep us going [OK] until ah we separated. 

 

360.  L2 Alright OK so let’s step through that process now, [yeah] C~PL 
361.  L2 um ah and I use the court as a benchmark [yeah] right we may well 

be able to arrange to settle this with him it mightn’t need a um a 
court process to do that, [yeah] 

A~ME 

362.  L2 Ah we’ll certainly want to initiate the application with this other 
work that we are doing, I think that there is some economy of scale 
in doing that um in doing it all at once rather than doing two 
separate sets of um you know applications to the court. If that suits 
you we will have a look at that.  

M~LP 
A~CO 
 

363.  L2 Um now ah um so where are we, the court wants to have a look at 
what the assets are, right, [yeah] wants to determine what the pool of 
assets are that you have got to draw from that would seem to be the 
house, 

A~CA 
 
 

364.  C Yeah.  
365.  L2 And there’s a vehicle and some contents, I don’t know that the 

vehicle and the contents of the building are going to worry us too 
much in value, the basic the main asset is the house, is that is that 
correct? 

A~PR 
 
I~CH 

366.  C I do um have a have a  trust account [um] which my father left me 
when he died um but I’m not able to access that until my mother, 
‘cause my mother is trustee of that account, [um] so it’s up to her 
when I can access that money that’s a hundred and fifty thousand.  

 

367.  L2 Right, um what’s the current status of that is it is it invested um you 
don’t know anything about it? 

I~NF 

368.  C It’s just sitting there.   
369.  L2 It’s just sitting there? I~PD 
370.  C It’s just sitting there.  
371.  L2 So ah what are the conditions for that becoming available to you? I~PD 
372.  C It’s really it’s not up to me its just when my mother believes it’s an 

you know, 
 

373.  L2 It’s an appropriate [time], OK. I~PD 
374.  C And I can have access to that but.  
375.  L2 Do you know what would happen on her death?  Is it something that I~PD 
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would come to you, do you know whether that would occur? 
376.  C OH it’s not been something that that I have really have to had to 

think about. 
 

377.  L2 Right so at this stage you’ve had nothing from that trust? I~PD 
378.  C Nothing.  
379.  L2 And its its ability to become yours so to speak, we call it vesting.  I~PD 
380.  C Sure.  
381.  L2 Its its ability to become yours is entirely in the hands of your 

mother. 
I~PD 

382.  C That’s right.  
383.  L2 OK now alright when we’re talking about identifying the assets of 

the parties, [uh ha]  um there are two um, two classes of things I 
suppose we’d call ,them that the courts will look at.  

A~CA 

384.  L2 Um the tangible stuff that you actually own is property [ah ha] um 
your capacity to um ah obtain some financial advantage from um a 
future future financial source from something like superannuation, 
the trust an inheritance from your parents that sort of thing um is 
more in the nature of a of what we call financial resource.  

A~CA 

385.  L2 It’s is not property of the marriage, it’s not you know that one 
hundred and fifty’s sitting there [yeah] but you don’t have the use of 
it, you don’t have access to it, you don’t have any control over when 
you can get it, what is known is that it’s there [ah um].  

A~LI 

386.  L2 So to some extent um you’ve got some ah future prospects for 
support, is that is that correct [yeah] to say? 

A~PR 

387.  C Yeah.  
388.  L2 Well that’s the issue that the courts going to look at.  A~CA 
389.  L2 Now let’s go back to me four-stage process [yeah]  C~PL  
390.  L2 We’ve identified the assets: we’ve identified what there is.  A~PR 
391.  L2 The next thing that the court wants to look at is your contributions, 

what you each put into the marriage to get you to where you are 
now. [um]  

A~CA 

392.  L2 Now ah your contributions are added to or by those made by your 
father, there’s certainly contributions to the marriage but given the 
nature of ah your relationship with your father, they’re more likely 
to be looked upon as contributions on your part, [right] that you 
brought in to enable you to do the things you do. 

A~CA 

393.  C Sure.  
394.  L2 Alright, [cough] now what John came in with was a little bit of 

money and a capacity to work with his hands [uh ha] um he’s um 
he’s worked obviously, more than I thought that he had, ah he 
worked more in the marriage than he did afterwards is that about 
right? 

A~PR 
 
 
I~CH 

395.  C Yep.  
396.  L2 Yeah so um he’s clearly um ah he’s he’s  put effort in during the 

course of that time now we are talking eight one to um when ninety 
five [yeah]  so we have ten ah er twenty twenty odd years is that is 
that right? 

A~PR 
 
I~CH 

397.  C Fifteen, [fifteen fifteen] something like that.  
398.  L2 Hang on its nineteen eighty nine yeah your right, fifteen years I~CH 
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fifteen years we’re both a bit suspect with math [ yeah] A~PR 
399.  L2 Ah It’s a fifteen year marriage so um it’s not insignificant in terms 

of time. 
A~PR 
A~LI 

400.  L2 Um ah now while ah I don’t want to place too much weight on the 
money [um] because your contribution ah in terms of being a 
homemaker and a parent and a mother um is um of equal importance 
[sure] if I can say that you know um,  

A~LI 

401.  L2 if we stripped away all the other things um you know the money at 
the start, your your dad putting in fifty thousand dollars um I’d have 
to suggest that um if um John had worked consistently all through 
the marriage and piled in his income um that’s of no greater value 
than your work in the home, [OK] OK so you’ve got some balance 
there [yep] 

A~LI 

402.  L2 Right so the um things that may tend to make a difference here and 
that’s the next issue we’ve got to look at in this process is have a 
look at what are the other factors in your lives which will um effect 
the way this piece of property ought to be divided. 

C~PL 

403.  C OK.  
404.  L2 And those factors include things like your relative health,[um] 

capacity to generate income in the future, ability to provide for your 
retirement, the ongoing responsibility for looking after the children.  

A~LI 

405.  L2 Now um ah one of one of the slight downsides here is that John is 
actually not working, he’s in receipt of the dole, but he’s healthy, is 
that is he in good health? 

A~PR  
 
I~NF 

406.  C Yeah.  
407.  L2 As are you, [yeah] you’re in good health? I~PD 
408.  C Yeah.  
409.  L2 OK so and he has skills he has skills [er] in terms of working on the 

land, [yeah] so um he understands the things that might need to be 
done to work on a property er as a shearer or as something else, is 
that right or ? 

A~PR 
 
I~CH 

410.  C Yep. Yeah you’re right.  
411.  L2 So he has marketable skills out there in the country,   A~PR 
412.  L2 alright so I think that it is to be expected that he will work that he 

has a capacity to work.   
A~PR  

413.  L2 So um the differentiating factors the moving factors are going to be 
um on your side of the ledger if I can use that term. [cough cough] 

A~LI 

414.  L2 Um er you’ve got a weighting in your favour in terms of the 
contributions [um] that came in and you have got the ongoing 
responsibilities for three children the youngest of whom is nine 
cough, if we accept that you know they’re adults at eighteen um well 
it doesn’t necessarily mean that they will leave home, they are adults 
at eighteen you’ve got at least nine more kid years where um you are 
likely to be the primary carer for all of those children [uh uh] 

A~LI 
 
 
A~PR 

415.  L2 and a primary carer without a great deal of help from John, he’s 
having a lot to do with Katrina but not so much to do with the other 
three [um that’s right] what’s what’s the relationship like with the 
other three? 

A~PR  
 
I~NF 

416.  C Ah look um he loves the other three children of course [um] but  
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lately he’s  acknowledged that that you know he’s finally claimed 
his Aboriginal heritage [um] and um he believes that Katrina is the 
only child out of the four that he really wants to form a relationship 
with [um] Um [will that] so.  

417.  L2 Yes keep going. I~PD 
418.  C No I was just going to say that he loves all four of them but he’s just 

got that special kind of thing with Katrina. 
 

419.  L2 OK can you tell me something about how important his Aboriginal 
heritage has been to him? What connections does he have for 
instance with um his family, his tribal origins? 

I~BF 
I~PD 

420.  C His contacts, he’s in contact with his aunt [yes] in the Northern 
Territory um it hasn’t really been, it hasn’t really been a major issue 
um 

 

421.  L2 There’s two there’s two sides to this, if um I can interrupt you 
[certainly]. 

A~PR 

422.  L2 There is how important it is to him and then how important he has 
made that for Katrina. 

A~PR 

423.  C Sure.  
424.  L2 So is there any more that you want to tell me about that? I~PD 
425.  C Yeah] well [um cough] mum and dad always said, you know, that 

that this kind of thing would happen um but he’s only recently now 
claimed that it’s a major part of his life. 

 

426.  L2 Right. I~PD 
427.  C Um he’s, and part of that is the fact that he has been having an affair 

with ah an Aboriginal woman for the past three years. 
 

428.  L2 Right. I~PD 
429.  C He’s and and the way that that affects Katrina is that he’s been 

telling her he’s been telling her a lot about Aboriginal heritage and 
and culture [right] and you know filling her head with, with all this 
information and you know she’s quite confused about the dreamtime 
[um] and all that kind of business and that’s that’s how it affects her. 

 

430.  L2 Is he of full Aboriginal descent? No?  I~PD 
431.  C No, no he is only half Aboriginal.  
432.  L2 Right, OK look this is an issue, it’s an issue in this way um the um 

Katrina Aboriginal heritage ah is or maybe something that’s of 
importance to her, it can’t be underestimated as an important issue.  

A~PR 
 
A~LI 

433.  L2 Um he may raise it in the course of the um ah these residence and 
contact proceedings that we’re going to going to bring. 

A~PR 

434.  L2 I can’t predict what he is going to do, he may want um Katrina to 
live with him and advances one of the arguments for that that it’s 
important that she live with him so that she can maintain with her 
Aboriginal heritage. [um] 

A~PR 
A~PR 

435.  L2 And we’re going to have to come to understand something about 
what that heritage is and how important it is to him in order to be 
able to deal with that.  

M~PR 

436.  L2 It’s certainly um has been an important in the past, for the Family 
Court to face, and they’ve made some um some decisions where 
Aboriginal children live based on their heritage and the ties with it, 
[OK] the strength of ties with it, OK.  

A~CA 
 
 
I~CH 
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437.  L2 So It sounds like it hasn’t been as you say an important part of his 
life up till recently [um] he may have recognised an opportunity in 
that because he wants Katrina to live with him. [um] 

A~PR 

438.  L2 Has he indicated in the past that he wants Katrina to live with him? I~NF 
439.  C No she’s she’s been the only one that that that um that he sort of 

taken to stay [yeah] but um it hasn’t, no this sort of issue hasn’t risen 
before. 

 

440.  L2 Right, OK I’m struggling a little bit to try and understand what his 
motivation is, I suppose you are too? 

A~PR 
I~NF 

441.  C I’m sure that it’s got a lot to do with his girlfriend.  
442.  L2 Right yeah so from what you know about her she has a stronger tie 

to the Aboriginal community is that right?. 
I~PD 

443.  C Yes  
444.  L2 OK alright well at this point suffice it to say it’s an issue it is 

something that we may have to address. It doesn’t sound to me like 
it is um it is a strong deciding factor [OK] if you like  

C~PL 
A~PR 
 

445.  C Yep.  
446.  L2 Um the sorts of things that have happened in the past are different 

kinds of um residence arrangements with children ah of Aboriginal 
parents [cough cough] um I recall I recall a case in relation to to the 
Tiwi Island people [OK].   

A~CA 

447.  L2 Who have more of a communal living arrangements so that a um 
child really becomes um has many parents in that kind of 
environment and the court was careful not to interfere with that 
particular environment [yeah] because um but very strong 
Aboriginality in the case um on both sides of the fence it was just a 
case of identifying the importance of that’s peoples particular 
culture.  

A~CA 

448.  L2 I don’t think that we are quite there with this yet. [No] He’s a 
townie, [Yeah] is that about right? 

A~PR  
A~PR 
I~CH 

449.  C Yeah  
450.  L2 Yeah OK alright well look um ah certainly an issue that we may 

have to face in the future depending on how serious he is. 
A~PR 

451.  L2 Yeah OK I~PD 
452.  L2 Alright in terms of um ah where Katrina should live and how he 

should see her, not unimportant but not not not a thing to worry 
about right now. 

A~PR 

453.  C No OK.  
454.  L2 Alright um look I might quickly go through [yeah] how the process 

works, OK. 
C~PL 
I~CH 

455.  C That would be great.  
456.  L2 So um I’m going to draw you a time line here, now if this is the 

court process and I know I am upside down. 
M~PR 

457.  C No that’s OK I’m right.  
458.  L2 If this um everything starts with an application so that’s how we get 

going we have to file some sort of document called an application 
and there’s all sorts of types of documents that we can do if um 
we’re going to seek some long term orders and some short term 

A~LP 
M~LP 
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order [um] 
459.  L2 So we quick stuff [yep] and some ultimate stuff so um we’ll 

probably do all of that on what’s called a form three  
M~LP 

460.  L2 Um and that’ll have to be supported by um an affidavit which is a 
statement of you now all the facts that are relevant to the child [uh 
ha] 

M~LP 

461.  L2 There’s a host of other things you might do there, um we might want 
to do some property which’d need you know a form seventeen 
which is a statement of financial circumstances which sets out all the 
assets and liabilities of the ah marriage um, 

A~LP 

462.  L2 I don’t want to get too bogged down in that because it’s most 
important for you to deal with the child issues but um  

C~PL 
A~PR 

463.  L2 And we’ll spend a little more time on deciding on whether that 
should happen now or at a future time, [OK]  

C~PL 

464.  L2 It may just complicate the issue and slow us down if we’ve got to do 
too many documents right now [OK um] 

A~PR 

465.  L2 So um ?? we’ll make a choice about that C~PL 
466.  L2 Alright now depending on the nature of what we do here the next 

thing that’s likely to happen is that um either a directions hearing ah 
and this will be an interim hearing for us as well and this will be 
what’s important to us, this step here [OK] that’ll be to get the 
urgent orders, so what I am going to need to do is get this 
information tied down. 

A~LP  
 
 
 
M~PR 

467.  C Yes.  
468.  L2 Do the material, you’ll have to sign some documents once you’ve 

checked them and ensured that they’re correct.  
M~PR 

469.  L2 Um I’ll have to get before the court and what that means I’ll have to 
go and see the registrar literally um [uh ha] and get us an early date 
[uh ha] I’ve got to actually apply for that and give him a reason, he 
has got to have a sound reason why I want that.   

M~LP 

470.  L2 The reason for that is that there’s there’s a lot of work happening in 
the Family Court and we struggle with ah delay um that being um 
that a trial of the issues could be as far as like twenty months out 
[um] so that’s way down the other end of the spectrum.  

A~PR 

471.  L2 Now um in here, in this period um, which I would assess as being 
earliest less than two weeks [ah ha] to get us on because of the 
urgency that he’s in fact disappeared. 

A~PR 

472.  C Yep.  
473.  L2 All right now normally our directions hearing can take anywhere up 

to eight weeks to get on. [uh ha] 
A~PR 

474.  L2 Um we may focus our efforts on this hearing here, [OK] C~PL 
475.  L2 now the court’s not going to have time to go through all the 

evidence at that stage.  
A~CA 

476.  L2 We’re going to need to have your material absolutely spotless, it’s 
got, what I mean by that is it’s got to be very good,  

M~PR 

477.  L2 Ah the court does not have a time to go into evidence with you and 
your husband in this thing, they’ve got to do it on the material, on 
the facts in the material, [ah ha]  

A~CA 

478.  L2 so we’ve got to make sure we disclose all the facts that are relevant M~LP 
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and appropriately [yes] to get, to get what we are after which is our 
urgent ex-parte hearing and a warrant for the return of the child 
authorising the Commonwealth Police to, ah [um] and the State 
Police to, search and find.    

C~GS 

479.  L2 So um ah ultimately what we may need, depends on the nature of the 
argument, um the next thing in a children’s matter would be a pre 
trial conference down here but  before that we might have, ah you 
know a need for a welfare report, [yeah] depends on what he does.     

A~LP 

480.  L2 This process along here will run into you know various amounts of 
money. 

A~CO 
 

481.  C I was just going to say that that seems like it is going to cost a lot of 
money. 

 

482.  L2 Yeah It can do. A~CO 
483.  C Can can you give me like a maximum fee that this will cost?  
484.  L2 No I can’t but I can give you a good idea. [so] This if this hearing 

here, normally these documents are going to cost you between 
twelve fifty and eighteen hundred and fifty odd dollars [OK] to 
produce.  

A~CO 
 

485.  L2 We’ll spend say four and a half to six and a half thousand at this 
point. 

A~CO 
 

486.  C OK.  
487.  L2 We’re involved in a court hearing here, remember what we’re doing 

is we are asking the court to make some fairly draconian injunctive 
orders in relation to children [um] they’ll want to make sure that um 
that is the correct thing to do [um] and their primary goal here is to 
only do things that are in the best interests of the child.   

A~LP 
A~LP 
 
A~CA 
 
 
 
 

488.  C OK.  
489.  L2 So we’re in a we’re in a real live hearing, we are going to need to 

provide them with enough information and demonstrate to the court 
that there is a need for the orders that we want and that the orders 
are in the best interests of the children  [um]  

A~LP 
M~LP 

490.  L2 upwards this way towards that trial, now I’ve got [cough cough] 
unknown problem factors [cough] to factor in here um but up this 
end of the scale I mean it’s not impossible to spend twenty thousand 
dollars. 

A~CO 
 

491.  C Oh OK.  
492.  L2 OK so and this is an unknown number it it could be bigger than that 

depending on what he does. [er]  
A~CO 
 

493.  L2 Um with the property matter it is relatively simple and so as not to 
totally terrify you with numbers the property, there’s a there’s a 
middle proceeding in here called a conciliation conference alright? 

Un- 
codable 
A~ME 

494.  C Ahem.  
495.  L2 Now at, at least three steps here, this directions hearing, which may 

be on another day, it could be on the same day and at this 
conciliation conference hearing we’re going to get an opportunity to 
settle and settle everything. 

A~PR  
 
A~ME 
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496.  C OK.  
497.  L2 It maybe that um your husband has acted a bit irresponsibly that he 

has no long term need for the child to live with him, 
A~PR 

498.  L2 I don’t know any the answers to any of these questions yet but if that 
is the case then we might, that we can um negotiate how this contact 
might occur and um the changes that need to happen so that you’re 
more sure that he is not going to leave town I’m I’m not sure about 
that right now 

A~PR 
A~ME 
 
A~PR 

499.  C Yeah.  
500.  L2 All I know at this stage is that we are going to have to spend this 

kind, sort of money to get your get your warrant going and we’re 
probably going to this stage in terms of dollars [um] to make sure 
the child’s returned [um] .  

A~CO 
 

501.  L2 Um at this conciliation conference we are going to deal with 
property [ah ha] now the fact of the matter is there is not a whole lot 
here, there’s a hundred thousand dollar estate [um] 

A~ME 
A~PR 

502.  L2 and um it is affected by a number of things [um] Um I would 
suggest that because of the long term need for you to look after the 
children and those contribution issues that we suggested before, that 
you ought to be entitled to most of that. 

A~LI 

503.  L2 Now he’s going to run an argument about your trust fund and he’s 
going to run an argument that your parents are wealthy, you’ve got 
plenty, you don’t need it but um ah I still think that um you are 
looking at you know sixty percent of the matrimonial assets 
probably more really.  

A~PR 
 
A~LI 

504.  L2 Um the reality of that will come home to him at this stage, in a 
hundred thousand dollar battle even if he is looking at fifty, he 
doesn’t want to drop twenty or thirty of it having the argument,[um]  
so that the effect of that is out of all the applications Australia wide 
that are filed in the court some 93% of them settle by that stage you 
see, [OK] and another 7% wind up going up here but there is usually 
more money in em.  [um] 

A~PR 
 
 
A~LP 

505.  L2 So um what I’d suggest, if it is OK with you, is that we really get 
going with this warrant application and the property can take a 
secondary role [yeah no] at this point. 

A~LP  
 

506.  C Yeah.  
507.  L2 OK, alright? I~CH 
508.  C Yes.  
509.  L2 OK well from here, Un-

codable 
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Appendix D 
Student 1 - lawyer and client interview transcript 

 
Column 1 contains the segment number, column 2 shows who spoke, column 3 is the segment’s 
text and column 4 is the code.  Where a segment reveals the use of more than one procedure, the 
different procedures are alternately highlighted and not highlighted.  
 
 
1.  S1 Hi June my name’is Anne I was asked that you wanted to come in 

today. 
A~PR 
A~PR 

2.  C Yes  
3.  S1 What were you coming in today about? I~BF 
4.  C OK I’m really annoyed at the moment.  My husband, we’ve been 

separated for a while. [uh ha] Um he had my daughter on access [uh ha] 
well probably two weekends ago now not last weekend but the 
weekend before and she was due back that Sunday night.  And he’s 
always been a couple of days late before but this is just you know 
beyond the pale.   He’s missed like it’ what almost two weeks land he 
still hasn’t brought her back [alright]   And I want her back I’m just 
sick of it. 

 

5.  S1 OK, is that your only concern today or  I~PD 
6.  C No I’m worried how that’s going to continue in the future because if 

this is the first time he’s done it who’s to say that he’s not going to do it 
again and I don’t even know exactly where he is like I’ve been ringing 
him every day [ah huh] but he’s not where he is supposed to be.  He’s 
not at home. 

 

7.  S1 OK do you have any formalised arrangements about access to your 
daughter? 

I~PD 

8.  C Uh yes yes he does have ah access.  I have custody and he has access 
[uh ha] ‘cause we have 4 children and she’s the youngest, Katrina’s the 
youngest. 

 

9.  S1 OK I~PD 
10.  C And um really she’s the only one that he’s interested in.  
11.  S1 Right-io why don’t we just start from the top then.   C~PL 
12.  S1 OK now you’ve obviously got some very pressing issues about getting 

your daughter back [um] and that’s obviously one thing that is very 
foremost in your mind. 

A~PR 
A~PR 

13.  S1 Are there any other issues besides that that you’d like me to address 
today? 

I~PD 

14.  C Yes.  I want to know is it possible to stop my husband seeing my 
daughter, my youngest daughter Katrina.  Because we have a difficult 
situation.  He had been having an affair for um about 3 years before we 
ended up separating and he’s part Aboriginal and he wants to go back 
to his Aboriginal roots and go back to where he was born and he’s 
talking to my daughter about things like dreamtime and she’s just 
coming home really confused.  She feels torn between two cultures and 
there’s just no point.  He seems to have no commitment to our family, 
no commitment to me and I just want him out of our lives.  I’m 
prepared to pay for that [OK] as well. 
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15.  S1 Well as far as costs go in this firm, we tend to charge around two 
hundred and forty dollars plus GST for the initial interview so this first 
hour, and then we charge a hundred and twenty dollars plus GST for 
each hour thereafter and we actually bill in ten minute blocks. OK. 
[alright] 

A~CO 
 
 
I~CH 

16.  C Could you give me an idea of a maximum cost.  
17.  S1 As far as maximum cost goes, depending on the how co-operative your 

husband is and how easy he is to track down, we may be looking at a 
few grands worth. [OK] OK 

A~CO 
 
I~CH 

18.  C Alright I don’t have um heaps in the bank at the moment so   
19.  S1 That’s alright what we can also do is I’ll look into the option of seeing 

if you are eligible for any type of Legal Aid as well. 
C~PL 

20.  C Right  
21.  S1 OK and after this interview I’ll get my secretary to help you to fill out 

some forms and we’ll see if we can get anything for you that way. 
C~PL 

22.  C OK is it is it possible to, um does it happen in different stages. Can you 
give me an idea if I can pay it in bits.  Can I do 

 

23.  S1 Yes certainly OK.  We’re not so hard as that we sit there and say give 
us your first born child. 

A~CO 
A~PR 

24.  C Oh good good  
25.  S1 OK so now if do you have a middle name June?  I~NF 
26.  C No just June  
27.  S1 OK and where are you living at the moment? I~PD 
28.  C Pineway   
29.  S1 Pineway. OK and what’s your date of birth? I~PD 
30.  C The third of the twelfth fifty seven.  
31.  S1 And what was your partner’s name again? I~PD 
32.  C John, he has a middle name, John Gregory Smith.  
33.  S1 OK. And what’s his date of birth. I~PD 
34.  C The tenth of the eleventh fifty seven.  
35.  S1 OK and when were you two married? I~PD 
36.  C We were in November the twenty second  of November nineteen eighty 

one 
 

37.  S1 Now you said you had four children  
38.  C Yes  
39.  S1 What are their names and how old are they? Ha ha. I~PD 
40.  C OK.  UM the eldest one is Jessica.  [um] We’ve got four girls.  
41.  S1 Yep I~PD 
42.  C Which is very nice um and Jessica’s birthday is third of the sixth eighty 

five. And then we’ve got Katherine, [yep] all the same surname of 
course. 

 

43.  S1 Is it Katherine with a C or a K. I~PD 
44.  C With a K. Um and Katherine’s birthday is the fourth of the ninth eighty 

seven [yep].Then we have Elizabeth [um um] and her birthday is the 
second of the tenth eighty eight. 

 

45.  S1 OK and then you’ve got Katrina. I~PD 
46.  C Katrina yeh is the problem at the moment.  Well it’s not her it’s her 

father. Um and her birthday is the twenty eight of the third ninety one. 
 

47.  S1 OK.  So is Jessica still living at home with you? I~PD 
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48.  C Yes  
49.  S1 She’s only 17 isn’t she? I~CH 
50.  C Yep.  They’re all still there. [???] They feel sorry for me so. [ha]  
51.  S1 OK now you said that you and your husband were separated [aha ] 

When did you separate? 
I~PD 

52.  C Um around November ninety five  
53.  S1 OK have you gotten a divorce or have you applied for a divorce June? I~PD 
54.  C No we are just separated.  
55.  S1 OK do you have any intention of filing for divorce eventually or  I~PD 
56.  C I would be thinking about it.  I think he probably couldn’t be bothered.  
57.  S1 Right I~PD 
58.  C Because he just, he feels its just a white persons institution I don’t think 

it means anything to him but um I would like to be free of the 
relationship. 

 

59.  S1 OK well if you like I can give you just some basic advice on what you 
need to do if you want to go into divorce proceedings as well.  [um] 

C~PL 

60.  S1 However it might be advisable considering the urgency of the Katrina 
situation [uh ha] that we just concentrate on that for the time being. 

C~PL 

61.  C All right.  Is are you able to get her back?  
62.  S1 I personally can’t but with the help of the courts we may be able to.  

OK? 
A~PR 
A~CA 
I~CH 

63.  C Alright, then is it possible for me to stop him seeing her.  
64.  S1 It is possible that you can stop him from having access  Un-

codable 
65.  S1 however the courts are more of the opinion that ah they’re reluctant to 

interfere in the relationship between parent and child 
A~CA 

66.  S1 and so by depriving Katrina of access to John what they are really 
doing is taking away one of her parents and the paramount concern of 
course is the welfare and well being of the child. OK? 

A~LI 
 
I~CH 

67.  C So would they see then that her her well being is not helped by her 
being confused and torn between two cultures and two parents? 

 

68.  S1 OK what they’d have to do is have a very close look at what’s going on 
in this situation. OK and look at where John’s coming from and where 
you are coming from.  

A~CA 

69.  S1 Is there any reason do you think why he is focussing on Katrina? I~NF 
70.  C I think because she’s the youngest [um] and she’s had least contact.  

Like my Dad died in ’95  
 

71.  S1 Ah huh I~PD 
72.  C And um I think he’s suffering from the fact that I was an only child 

from a family, like my maiden name is Bennett, and they were the 
Bennetts of Pineway, the largest single land holder and I was a teacher 
and I think he feels very intimidated by that whole thing.  [um um] See 
he’s just an itinerant shearer and he happen to come into the area and 
we got together and started forming a relationship.  My parents had a 
lot of reservations about whether we should get married [um um] and 
they expressed that and they said one day he’ll end up just going walk 
about and of course I didn’t want to listen ‘cause I knew better and 
unfortunately you know what they said has proved to be true. Um you 
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know when we first got married he stopped doing the contract work 
where he’d travel all around the countryside. 

73.  S1 Ah huh I~PD 
74.  C And he got given a job on Mum and Dad’s property um  just working 

as a farm labourer and getting labourer’s wages.  We lived there for a 
while and then, everything else that we’ve done we had a lot of help 
from Mum and Dad to do and I think, she’s probably the youngest, had 
the least contact with them, the least contact with that way of life, by 
the time she was born we’d moved out.  We were away from that and I 
feel that he thinks that oh OK I can get my ideas into her because she 
hasn’t been old enough to form her own like the others. 

 

75.  S1 Ah hum I~PD 
76.  C That’s just what I think.  
77.  S1 OK.  Does John contribute anything to the raising of the children with 

the financial? 
I~PD 

78.  C No not really.  See he just, he had a falling out with Dad too around 
about or nineteen ninety probably and and we came into town and he 
got a job just working with a tractor company. 

 

79.  S1 Ah huh I~PD 
80.  C Which was pretty low wage but it still just kept us up until the time we 

were separated, that was probably about five years later.  But um its its 
the whole thing was just very unsatisfactory because then I don’t I don’t 
have any money to call on.  When Dad died he left a hundred and fifty 
thousand um in a trust fund but Mum’s in control of that. 

 

81.  S1 OK who who gets the money under the trust fund? I~PD 
82.  C I understand it’s left for me.  
83.  S1 Right-io.  OK.  Now you say, just going back, John had access to 

Katrina on Sunday. 
I~CH 

84.  C The Sunday before last yes two weekends ago.  
85.  S1 That would have been the what date was that? I~PD 
86.  C Two Sundays ago. [ha ha]  
87.  S1 That’s alright I’ll check it I just don’t have a calendar handy. [OK] A~PR 
88.  S1 OK.  And when was he supposed to have bring her back. I~PD 
89.  C That Sunday night.  
90.  S1 That night. OK.  Now I asked you before, have you actually been to 

court regarding access to the children before. 
I~PD 

91.  C Yes that’s been sorted out in court before.  
92.  S1 OK now do you remember what the court said at that time? I~PD 
93.  C Oh it was years ago now.  I’m just trying to recall.  He does have access 

um, only during the weekend. Because he wouldn’t even bother getting 
them to school and all that stuff so I have to deal with all that, and, I 
think it’s a maximum of alternate weekends but see sometimes he turns 
up and other times he doesn’t and then sometimes he’s late [OK] and it 
just gets very annoying.  

 

94.  S1 So basically he’s had Katrina for two weeks. A~PR 
95.  C Mmm  
96.  S1 And you haven’t been able to get in contact with him. A~PR 
97.  C No and I’m just worrying where is she.  Is she. I know she’s safe.  I 

know he loves her [um] ‘cause I know he wants to bring her up as an 
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Aboriginal child and sort of take her away from any white influences.  
So I’m not worried about that, but I just. I want her back and I’m sick 
of him just doing things when he feels like it, and I think he may have 
taken her further away and just think that if he goes far enough away 
he’ll get away with it. 

98.  S1 OK.  Well, he can’t go indefinitely without getting away with it. A~LI 
99.  S1 The courts tend to say that if you’ve got an arrangement in place and he 

did breach it then we will re address it. 
A~CA 

100. S1 What we can do is we can file in the court and see if we can get the 
proceedings re-looked at.   

M~LP 

101. S1 We’ll be wanting a return of the child, Katrina in this matter, and we 
will also be asking him to please explain.  OK.  

C~GS 
I~CH 

102. S1 So what I can do is I can ring up and I can get a listing for it for a 
mention.  OK.   

M~LP 

103. S1 Um it might take us a little while however the courts do tend to work 
quickly on matters where children have gone missing.   

A~PR 
A~CA 

104. S1 Although it can get messy, you might also want to consider um 
advising the Police that your daughter hasn’t been returned.  [um] OK 
because they have got far bigger resources than you or I have. 

A~PR  
M~PR 
I~CH 
A~PR 

105. C All right  
106. S1 Particularly if he has taken her interstate.  [um] OK A~PR 
107. S1 Does he usually take your other 3 daughters when he takes Katrina on 

the weekends or? 
I~NF 

108. C No he said Katrina is the only one worth saving.  That’s his idea.  
109. S1 Ah hah.  OK.  And where does he usually live.  Does he still live 

around Pineway?  
I~PD 

110. C He used to move into Marville and he lives at um in the Kings Arms, 
which I think says a lot.  Um which obviously I’m not happy about 
either when he has Katrina if that’s the sort of places he’s hanging out 
in.  

 

111. S1 OK.  That’s alright.  Well what I’ll do is I’ll ring up the Registry and 
I’ll get a listing for us [aha] and I’ll do my best so that it gets brought 
on quickly and we can get Katrina returned to you. 

M~LP  
 
C~GS 

112. C Mmmm  
113. S1 Once we do have her returned we are going to have to think about re-

looking at that parenting order. OK. [um]  
C~PL 

114. S1 Um you’ve said yourself that if he’s done it this time he’s likely to do it 
again [um] and you do tend to need some certainty and some finality. 

A~PR 

115. C Mmm  
116. S1 OK so I can get a listing for it for that and if you like I can contact the 

police on your behalf. 
M~LP 
M~PR 

117. C Mmm  
118. S1 Do you know what your daughter was wearing last time you saw her? I~NF 
119. S1 Yes she was wearing blue jeans, red T shirt um matching denim jacket.  
120. S1 And what does she look like?  What colour hair? I~PD 
121. C Um dark hair, [um] dark eyes and they’ve got um just nicely nicely sort 

of olive skin. 
 

122. S1 Skin that I’d kill for. A~PR 
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123. C Yes  
124. S1 I burn A~PR 
125. C Oh do you?  Yeh no they don’t have skin cancer problems.  
126. S1 Well that’s lucky.  And about how tall is she? A~PR 

I~PD 
127. C She’s um well she’s getting pretty tall. She’s probably about five one or 

two.  I’m not sure what that is in centimetres. Sorry. 
 

128. S1 No that’s OK.  Thats about a hundred and fifty seven a hundred and 
fifty eight. [OK] I just do a rough because my parents always used to 
refer to feet and inches which used to confuse me no end. 

A~PR 
A~PR 

129. C Oh OK  
130. S1 So I I decided learn.   A~PR 
131. S1 OK so that’s what we can do as far as Katrina’s going.  I know it 

doesn’t seem like very much, however, the most important thing we 
need to do at this point is actually locate her and make sure that she’s 
OK and make sure that John is taking good care of her and then we can 
see about getting her back, but we need to locate her. 

A~PR 
C~GS 

132. C All right  
133. S1 OK I~CH 
134. C So I would need to talk to the police to tell them any information I 

know any ideas where I think she might be. [um um] um  
 

135. S1 OK and the police are used to dealing in these matters, [um] because 
although we don’t like to think about it this does happen more often 
than not. 

A~PR 

136. C Mm  
137. S1 OK? I~CH 
138. C Is it possible to have, if I can try and strike up some sort bargain, and 

say to him, ‘look you know whatever job you go to you’re never going 
to be earning very much probably’ because he’s not a skilled worker.  
Although you know I have to say he’s good with his hands when we 
moved to the next big property he did a lot of restoration on the house 
and he’s really good like that but he’s never going to be in a position 
where he earns heaps of money.  If I offer to set him up and his 
girlfriend in a house on the condition that I get Katrina back and he um 
doesn’t have access any more.  Is it, can I do that? [uh] 

 

139. S1 You can however he can always challenge it.   A~LI 
140. S1 Although if he does waive his parental rights then he waives them. [um]  A~LI 
141. S1 I would be reluctant to advise you to take that course of action simply 

when the children do get older especially Katrina she will want to see 
her father at some stage or another, and as I’ve said before, the court’s 
paramount interest is the welfare and wellbeing of the child and when 
she gets old enough she can actually make an application to the court 
herself for where she wants to live. [um]  OK [um] 

A~PR 
 
A~CA 
A~LP 
 
I~CH 

142. C I’m just concerned that if he ends up going interstate then access is 
going to be really tricky particularly if it’s just a weekend. 

 

143. S1 OK.  The court does tend to place some restrictions on where parents 
can move.  If it’s a move out of necessity, like if they can’t get a job in 
the state themselves and they’ve got an offer interstate, they can move.  
[um] 

A~CA 
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144. S1 Um however they tend to say ‘well if it’s just a frivolous move then no 
you can’t’. [um] 

A~CA 

145. S1 OK so although they realise that you know you are a mature adult and 
you have your own life, they still look upon the child needing access to 
both parents 

A~CA 

146. C Mmmm  
147. S1 And so they do place some restrictions although they tend not to be that 

onerous. 
A~CA 

148. C What about the fact that you know she’s only still really young and he 
has her in pubs and everything? 

 

149. S1 OK that can come in if you decide to challenge the parenting order that 
you’ve currently got in place. OK 

A~LI 

150. C Ah huh  
151. S1 So that you can sit there and say that he’s unsuitable and you want to 

renegotiate the conditions of his access. 
M~ME 
 

152. C mmmm  
153. S1 I do advise that you can avoid the court here by, we can get an 

approved mediator, 
M~ME 

154. S1 or we can just get him in here with this solicitors and we can reach an 
agreement.   

M~ME 

155. S1 Sometimes it’s a lot easier to avoid the courts, the courts actually 
encourages us to discuss our matters [um] and not drag it up the court 
steps, because a lot of the times there are very personal issues between 
the parties and people don’t appreciate the courts sticking its nose in it. 

A~PR 
A~CA  
 
 

156. C Right.  Is that less expensive to mediate.    
157. S1 It does tend to be because you miss out on like all your filing costs [um] 

and if it got really tricky or we would need a barrister, [um] because 
part of what mediation or alternate dispute resolution process is is 
basically people stating what they want, and listening to what the other 
person wants, and somehow meeting in the middle. 

A~CO 
 
A~ME 
 

158. C Mmm  
159. S1 OK and the courts now do have a process where it’s compulsory to 

mediate [um] at some stage. And they will kick people out of the court 
room and say go and talk about it first.  [um] And so its one of the ways 
that the court is trying to cut down on its workload and make people 
talk about it before involving the law. 

A~CA 

160. C Mmmm that sounds good.  Well I’d hope in a situation like that um you 
know truth will out the situation that he’s living in and confusion he’s 
putting her in, will become more obvious. [yeah] Like in that sort of 
situation we wouldn’t have to have girlfriend there would we? 

 

161. S1 How long he’s been with his girlfriend? I~NF 
162. C Ohh now let me see.  We separated in ninety five and he’d been having 

an affair for about three years then. 
 

163. S1 Ah hah I~PD 
164. C So ah that’s about ten years.  
165. S1 OK.  It might be an idea simply because she would be part of the caring 

concern of Katrina.  OK. [um] Because from what you’ve told me it’s 
likely that she’s has had some input on the access visits.  OK.  So she’s 
seeing Katrina.  Katrina’s seeing her and that’s been pretty regular for 

A~PR 
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you know seven years. 
166. C Mmm  
167. S1 OK.  Although you can say that you don’t want her there. M~PR 
168. C Yeh  
169. S1 Of terms of being of going into it with an open mind, you might want to 

have her there and see where she’s coming from, ‘cause it will give you 
a better understanding of where John’s coming from if they’ve been 
together for that long. 

M~PR 

170. C Mmmm I see what you’re saying.  I’m just concerned of what affect it 
will have on Katrina.  She’d feel pulled between like a mother and a 
pretend mother. 

 

171. S1 That’s alright. It’s understandable.  Katrina’s what eleven now? A~PR 
I~CH 

172. C Um  
173. S1 Almost eleven. I~PD 
174. C Yeh  
175. S1 She is eleven. I~PD 
176. C Yep. [OK] It’s a very vulnerable age because she’s just coming into 

that pre adolescent hormones are starting, everything is different.  She 
wants to be older to catch up to her sisters who are all going through all 
that stuff. 

 

177. S1 Yep.  I can empathise with that one. A~PR 
178. C Yeh.  She’s trying to sort out who she is too.  
179. S1 Yeh I~PD 
180. C You know, which makes it even more tricky.  I think it’s I think she’s 

in a really difficult position.  [um] And that annoys me too.   
 

181. S1 OK well we can do our best we can see if we can track him down get 
the police involved to help us. 

C~GS 

182. S1 Um I don’t advise pressing any charges against him because [um] that 
doesn’t really serve any purpose as far as Katrina is concerning. 

A~PR 

183. C No I don’t want anything on going.  I would like it dealt with as quick 
as possible [as possible].  And I really just want him out of our [OK] 
lives.  Really. 

 

184. S1 OK what we’ll do is we’ll try and track him down. M~PR 
185. S1 If the police get him we can either go to mediation or we can get a 

mention in court OK?  And see if the court wants to deal with it.   
M~ME 
M~LP 
I~CH 
M~LP 

186. S1 It’s likely that they’ll send us back to mediation anyway.  [um] A~CA 
187. S1 OK so what we can do is we can contact the police.  We can say ‘look 

we are looking for John Gregory Smith.  UM He’s got a daughter that 
he hasn’t returned from an access visit 2 weeks ago.  The mother’s 
concerned’.  

M~PR 

188. S1 The police will help us track him down. [um] They should be able to 
find him.  OK.  If they don’t I don’t want you to worry.  [um] Because 
we will find her. 

A~PR 
M~PR 
A~PR 

189. C Good  
190. S1 But the best thing you can do at the moment is just concentrate on 

keeping Jessica, Katherine and Elizabeth happy, keep them try and get 
M~PR 
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them not to worry about the fact that Katrina hasn’t come home ha ha. 
191. C Mmm  
192. S1 And also try not to sit there and think: I wish this would all go away. M~PR 
193. C Mm but I do.  
194. S1 I know, it’s so easy to do but the main thing is getting Katrina back.  

OK?  So we can do that.  
A~PR 
C~GS 
1~CH 
A~PR 

195. S1 Now at the mediation you can sit there and you expressed an opinion of 
perhaps cutting John out completely. [um] 

A~PR 

196. S1 OK so we’ll have a look at those options.  We’ll look at what you can 
do as far as the mediation goes. But we’ll get there sooner or later. [um] 

C~PL 
M~ME 
A~ME 

197. S1 Hopefully sooner before later.   A~PR 
198. S1 Ok so you said that uh John’s pretty much a shearer jack of all trades. 

[um] OK.   
I~CH 

199. S1 And he doesn’t financially support the children I~NF  
200. C No.  Not really.  Um you know.  Mum has always tried sneaking us a 

few things here and there without Dad knowing. 
 

201. S1 Mothers are like that ha ha. A~PR 
202. C Yes  
203. S1 I think my Mum still does that when my Dad’s not looking. A~PR 
204. C OK  
205. S1 OK so he doesn’t financially support and you said he’s been with his 

girlfriend for about 10 years. 
A~PR 
I~CH 

206. C mm.  He’s been unemployed for a while, but um, I’m suspicious for 
him maybe looking for work interstate. 

 

207. S1 OK I~PD 
208. C You know because he has been unemployed and um he’s met up with a 

friend who’s told him of some work on a property up near where he 
was born in Mararra in the Northern Territory. 

 

209. S1 OK.  We’ll get Katrina back so at this mediation it’s really going to be 
the renegotiation of John’s access. [Um]  

A~PR 
A~ME 
 

210. S1 OK now you expressed an ideal of having Katrina all the time and John 
having no access.  I’m going to tell you right now that that’s not a 
realistic expectation. 

A~PR 

211. C Mmm  
212. S1 OK.  It’s harsh.  I know but it’s unrealistic.  And I’d rather that you be 

aware of that now rather than later. 
A~PR 

213. C Mm  
214. S1 OK?  Ah besides this from what you’ve told me John’s done very little 

to really deny him access to your daughters.  OK.   
I~CH 
A~LI 

215. S1 And your other daughters are getting to an age where they can actually 
decide, if they want to see him or not [um] and the court will listen to 
that.  

A~PR 
A~CA 

216. C Yeh I wish Katrina was old enough to see that. [OK] Because I just I 
think he’s even mixed up himself.  I mean he’s talking about dreamtime 
and all this stuff and getting back to his Aboriginal roots but he’s 
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spending half of his time in the pub which I don’t think is anything to 
do with dreamtime.   

217. S1 OK.  Do you know if he drinks at all or is he just living in the pub? I~NF 
218. C Oh he lives at the pub but you know he’s not a tea totaller.  He’d have 

his drinks.  Mm 
 

219. S1 And is he like a couple of drinks a night or  I~PD 
220. C I think he gets depressed a lot because he isn’t employed and I think he 

is prone to some binge drinking when he gets very depressed. 
 

221. S1 OK.  So in the ideal world you’d have Katrina all the time and John 
would have her none of the time. 

A~PR 

222. C And then he could get on with his new life and he can go off with his 
Aboriginal girlfriend and he can you know live in a gunyah or do 
whatever he wants to do and we’ll have our life. 

 

223. S1 OK.  Let’s just step away from the ideal world, because unfortunately 
we don’t live in it.   

M~PR 
A~PR 

224. S1 John does have rights to see his children, you have rights and Katrina 
has rights so in a less than ideal world what would you have out of this 
arrangement? 

A~LI 
I~NF 

225. C I would like really strict limitations on his access [um] so that if he’s 
supposed to have her back, if he only sees her, you know on a weekend 
or alternate weekend or a weekend a month, or that would be heaps as 
far as I’m concerned.  A weekend a month would be better.  If she is 
supposed to be back on a Sunday night then she has to be absolutely 
back other wise that affects future access. 

 

226. S1 OK.  So in your ideal you’d have access one weekend a month.  What 
about school holidays?    

A~PR 
I~PD 

227. C I don’t know.  See it depends.  As the girls are getting older they are 
involved in lots of sort of sporting camps and things like that um.  
Maybe a short time.  Again I’d go for shorter access, because I think, if 
she had to Katrina would probably cope just with a couple of days.  But 
I think extended time, that’s when she really starts to feel pulled apart 
and sort of pulled in this direction and told one thing and she comes 
home very sort of.  You can see that she’s confused and she feels like 
she’s sort of betrayed someone she doesn’t know what she is. 

 

228. S1 That’s OK.  So ideally one weekend a month and you said you’d like 
some type of condition that would mean late return, if she was returned 
late, that that would affect access later.  

A~PR 
 

229. C Mmm yep.  Because otherwise he’s just always late.  
230. S1 OK, perhaps then we need to look at something about, say, if he is 

running late for some reason that he be able to phone call you.   
M~PR 

231. C Mmm  
232. S1 Because that’s something more reasonable rather than this time because 

lets face it sometimes we get caught in traffic. Sometimes everything 
goes wrong and you are running late.  Sometimes you sleep in. 

A~PR 

233. C That’s true. It’s just when he’s a couple of days late you think well 
that’s one heck of a traffic jam. [ha ha] 

 

234. S1 Yes. I~PD 
235. C I’m just getting a bit cynical towards  
236. S1 I’m talking about here for a contingency if say he’s running maybe a A~PR 
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couple of hours late?  Say the car broke down or whatever. 
237. C OK I can cope with a couple of hours.  [??] But this has been like you 

know a couple of days and now it’s like what nearly two weeks. 
 

238. S1 Yeh.  That’s OK.  So if he is running late say if we make the access 
time for her return six pm? 

M~PR 

239. C Mm  
240. S1 Is that alright? I~CH 
241. C Yep because then she’s got school the next day.   
242. S1 And say no later than eight pm? M~PR 
243. C Mm  
244. S1 Now, do you know if he has a mobile phone at all? I~NF 
245. C No  
246. S1  That’s OK.  What we are going to have to do is set up some type of 

arrangement so that he can contact you.  And tell her tell you that he is 
running late. 

M~PR 

247. C Alright and can he be forced you know to stick, that he has to inform 
me? 

 

248. S1 It’s very hard, but what can happen is that if he doesn’t stick with this 
arrangement, and he continually you know goes against it we can go 
back to mediation, if that doesn’t resolve anything we can go to court 
and say ‘look we mediated, we came to this arrangement., he’s not 
sticking to it, he’s continually late, continually breaches it.  We would 
like some kind of enforcement from the court’. [um] OK 

A~PR 
M~ME 
M~LP 
 
 
I~CH 

249. C Yes so long as something gets done.  
250. S1 That’s OK.  These are the matters, Family Law is one of those areas 

where sometimes we have no alternative but to go to court but other 
times we can resolve it outside of court [um] through mediation [um] 

A~LP 
 
A~ME 

251. S1 OK and this is one of those instances, once we get Katrina back, that we 
can look at mediation. 

A~ME 
 

252. C Alright  
253. S1 OK.  So we have it no later than eight pm.  Now I would suggest that 

you review this, if we we do get this, because it depends on what he 
wants, that you might want to review it about every twelve months, 
‘Because as you said yourself Katrina is coming toward an age where 
she is she’s basically in between.   

C~GS 
M~PR 

254. S1 She’s a tweeny. A~PR 
255. C Mm  
256. S1 She’s she’s she’s not a pre-adolescent she’s not an adolescent she’s just 

smack bang in the middle [um] and its dreadful but she is coming to an 
age when she should be able to make her own decisions.  

A~PR 

257. S1 And as much as that sometimes hurts parents its something that we do 
need to take into consideration. [mm]  

A~PR 
A~PR 

258. S1 OK so maybe when she reaches thirteen you might want to invite her 
along so that she has some say as well, and we can get a representative 
along to help her express her opinion if you like. 

M~LP 

259. C Yeah that would be good.  
260. S1 OK, now you also expressed some concern about John and the 

dreamtime. 
A~PR 

261. C Mmm  
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262. S1 Have you raised your children in any particular way in any particular 
religion or anything like that?   

I~PD 

263. C They’ve had input from both sides [uh uh].  Umm my family I think a 
long way back were probably Methodists or something like that so that 
we’ve had you know those sort of general wholesome sort of you know 
Christian principles back there.   

 

264. S1 Like Church and Christmas and Easter?  [ha ha] I~PD 
265. C Yes and I suppose when you have kids you sort of rethink all those 

issues too and think what do I believe and what do they believe, but, um 
then you know you get busy with your life or if your life gets stuffed up 
then too then sometimes commitments on all sides sort of go a bit 
haywire and you don’t come back to the things you really, believe in I 
don’t know.  We just get busy doing other things and 

 

266. S1 And it just falls to the sidelines. A~PR 
267. C Yeh.  
268. S1 What objections do you have to Katrina learning about the dreamtime? I~PD 
269. C Only if it’s seen as something negative against our family and that she 

has to choose that either you are white or you are a real black person 
who believes in the dreamtime, which I think is a bit bizarre because I 
know you know a lot of people of Aboriginal descent that still believe 
in dreamtime, but don’t have to feel separate or anti anyone else to do 
that. 

 

270. S1 Ah hah I~PD 
271. C But he feels I think that he has to, this is his new life and his new image 

or something.  And it becomes almost like a like a status thing.  So that 
even though he never had as much money as my family and he’s been 
unemployed and everything else. 

 

272. S1 He’s had dreamtime and I~PD 
273. C Yes that right. Something like I haven’t had and that’s why you know 

he’s gone off with the Aboriginal girlfriend.  And you just you just 
wonder how much of it is real [yeah] and how much of it is just an 
excuse. 

 

274. S1 OK so your own real objection is that you don’t really want Katrina to 
be polarised. 

I~PD 

275. C Mm  
276. S1 OK.  The courts do look upon children that are from a mixed descent 

and even if they’re, you know Aboriginal or Torres Straight Islander, 
that they are able to retain some sense of Aboriginality. 

A~CA 

277. C Mmm  
278. S1 OK.  Um particularly where one or both of the parents has some 

connection, and wishes the child to learn about it. 
A~CA 

279. S1 You can’t really stop John from telling her about dreamtime. [um]  It 
makes it very hard. 

A~PR 

280. S1 What it might be some idea is that both yourself and Katrina may want 
to learn a bit more about dreamtime.  OK.  Um this is probably not 
what you may want to hear from your lawyer. But sometimes 
knowledge is our best friend. 

M~PR 
A~PR 

281. C It probably would be good if she learned her spiritual roots from both 
sides. 
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282. S1 Exactly  
283. C And then had a broader view.  So long as it can be presented in that 

way that they don’t have to be in conflict with each other. 
 

284. S1 That’s why it helps if you are going to be the primary care giver, if you 
learn about dreamtime as well. 

A~PR 

285. C Alright  
286. S1 OK, because then, she can see that, it’s that well Dad’s dreamtime and 

Mum’s not.  She can see that Mum understands dreamtime as well. 
[um]  OK so that’s something that you may want to consider. 

A~PR  
 
M~PR 

287. C Alright  
288. S1 Um you can probably contact some of your local community centres as 

far as that’s concerned.  If you want to learn more about the dreamtime 
and where Katrina and John all fit into it. 

M~PR 

289. S1 Because learning about it is one of the best ways of being able to share 
with your child.  What they’re going through. [um um] By learning 
about what they’re interested in.  Um and it helps too because if you 
don’t know anything about it and you just go aw that’s just your Dad’s 
silly thing. 

A~PR 

290. C Mm Mm  
291. S1 The child starts thinking well why is it silly? A~PR 
292. C Yeah I must admit because its connected with him it doesn’t look 

appealing on first look 
 

293. S1 OK.  Yeah it it’s difficult when you’re sitting there and you’re going 
well I don’t like him.  But you have to realise that there is more to him 
than just him.  You have a child.  You have 3, 4 children and they have 
a right to know about it. 

A~PR 

294. S1 OK.  So the dreamtime and the whole Aboriginal issue we can look at 
as well in that mediation. 

M~ME 

295. C Alright  
296. S1 OK?  So if you’re happy to learn about it as well we can take that to the 

table. 
M~PR 

297. C Alright  
298. S1 Because that way we have some kind of mutual understanding between; 

it means that you’ll say you’re happy for Katrina to learn about the 
dreamtime as long as she also gets the chance to learn about your 
Christianity and that the two can co-exist. [um] 

A~PR 

299. S1 OK?  So that’s something which John seems to feel strongly about and 
from what you’ve told me you’re only objection to the dreamtime is 
John. 

A~PR 

300. C Yes it probably is.  ‘Cause it’s all linked with you know they have this 
wonderful thing about dreamtime and everything being perfect and he’s 
the one running off with the other woman. [ha]  You know where’s the 
sort of commitment in it.  It seems a bit hypercritical to me. 

 

301. S1 But children see things differently.  They see Mum and Dad. A~PR 
302. C Ha they do, and when they haven’t been there themselves they don’t 

understand all the issues involved. 
 

303. S1 No.  And sometimes we forget what it’s like to be a kid.  So.  OK.  Now 
are there any other issues you’d like to raise with me here today. 

A~PR 
I~BF 

304. C I think we’ve covered most of them.  Particularly about getting Katrina  
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back and you, answered what I wanted to know, whether I could stop 
John seeing her.  Um I’d be keen to get into the mediation as soon as 
possible. 

305. S1 OK I~PD 
306. C And you’ll you’ll give me that breakdown of of fees.  
307. S1 I will give you that breakdown of fees, you will see that. M~PR 
308. C OK alright.  Well when can I expect to hear from you.  
309. S1 OK what we’ll do is I’ll make an appointment to go with you to see the 

police. 
M~PR 

310. C Ah hah  
311. S1 So if we make that say later in the week sometime. [um]  Perhaps early 

next week at your convenience. 
M~PR 

312. C Yep  
313. S1 OK I’m just going to tell you that my calendar’s pretty bare for next 

week, so you’ll have me completely at your disposal. 
A~PR 

314. C Excellent OK.  This week would be cool.  
315. S1 OK what we’ll do is we’ll go and see the local police agency and we’ll 

tell them what’s going on.  We’ll say that we’ve got a missing child in a 
custody arrangement.  We are just trying to track her down and get her 
returned.  [um] We don’t want any criminal charges pressed but we 
need to find the kid. 

M~PR 

316. C Yes  
317. S1 The police will help us there. OK. A~PR 
318. S1 And then what I’ll do is then once we get in contact with John, we’ll 

approach him about the idea of mediation and renegotiating the 
arrangement you have with his visitation and access. 

M~ME 

319. C Good.  OK.  
320. S1 OK?  So that’s basically what we’ve talked about today.  Do you have 

any other questions? 
I~CH 
A~PR 
I~BF 

321. C No I think that’s fine  
322. S1 OK so what and we’ll do is we’ll try and we’ll contact the police and 

we’ll just take it from there. 
M~PR 
 

323. C OK  
324. S1 OK thank you for coming in today.  
325. C Thank you.  Thanks very much.  
326. S1 That’s alright. A~PR 
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Appendix E 
 Student 2 –lawyer and client interview transcript 

 
Column 1 contains the segment number, column 2 shows who spoke, column 3 is the segment’s 
text and column 4 is the code.  Where a segment reveals the use of more than one procedure, the 
different procedures are alternately highlighted and not highlighted.  
 
1.  S2 OK so June.  I~BF 
2.  C Yes  
3.  S2 How are you? I~BF 
4.  C I’m OK but I’m frustrated [are you] which is why I’ve come to see 

you. 
 

5.  S2 OK.  Um now I understand you have a Family Law problem is that 
right? 

I~CH 

6.  C Yes we do.  My um youngest daughter Katrina [uh ha] has been with 
her father 

 

7.  S2 Can I just stop you there just for one second M~PR 
8.  C On yes sure  
9.  S2 I was just thinking that it might be a good idea if I could just get a 

little bit of an idea of who we are talking about before we start 
talking. [sure] Do you see what I mean? 

C~PL  
 
I~CH 

10.  C Oh yes  
11.  S2 So I’m just gonna put ah June here and your husband’s name is? I~NF 
12.  C John  
13.  S2 John.  Now are you married to John? I~PD 
14.  C Ah well technically married but we’re separated.  
15.  S2 OK.  But you’re not in a de facto relationship you are actually legally 

married OK. 
I~PD 

16.  C Yes  
17.  S2 Ok. And how many children do you have. I~PD 
18.  C Four  
19.  S2 Four children.  OK.  
20.  C Four girls  
21.  S2 Four girls ok.  And their names are? I~PD 
22.  C Ah the eldest one is Jessica  
23.  S2 Jessica.  And how old is Jessica. I~PD 
24.  C Um Jessica’s birthday is the third June nineteen eighty five and  
25.  S2 So she would be seventeen. [yeh] Ok so she’s seventeen and then the 

next one is sorry 
I~PD 

26.  C The next one’s Katherine  
27.  S2 Katherine  
28.  C With a K  
29.  S2 OK. A-K  
30.  C Um and her birthday is on the fourth of September, the fourth of the 

ninth eighty seven. 
 

31.  S2 Nineteen eighty seven which would make her fourteen. I~PD 
32.  C Fifteen this year.  Is she?   
33.  S2 She’d be fifteen this year, yes.  
34.  C Yes   
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35.  S2 My maths not that good so   
36.  C That’s alright   
37.  S2 So feel free to, that’s why I went into law I don’t want to ah you 

know engineering just wasn’t for me.  And the next one is 
I~PD 

38.  C Um and then we’ve got Elizabeth  
39.  S2 Elizabeth I~PD 
40.  C She’s just a year younger.  Her birthday’sis on the second of the 

tenth eighty eight. 
 

41.  S2 Eighty eight which would make her thirteen I~PD 
42.  C Yes  
43.  S2 And then we’ve got   
44.  C And then um I’ve got Katrina.  
45.  S2 Katrina I~PD 
46.  C That’s where the problem is at the moment.  Katrina is the youngest 

one. 
 

47.  S2 OK and she is? I~PD 
48.  C And her birthday’s the twenty eighth of the third ninety one.  
49.  S2 Ninety one which would make her eleven.  
50.  C Yep  
51.  S2 OK.  Excellent and how old is John? I~PD 
52.  C We’re both the same age we were born in nineteen fifty seven  
53.  S2 Nineteen I~PD 
54.  C He’s forty well we’re coming up towards forty five.  [forty five] His 

his birthday is on the tenth of the eleventh fifty seven.  
 

55.  S2 Which would make him forty four at this point. [yeah]  And your 
birthday is? 

I~PD 

56.  C Is um just a bit after him the third of the twelfth.  
57.  S2 OK I~PD 
58.  C Nineteen fifty seven.  
59.  S2 Don’t forget I’m your lawyer so I can’t tell anyone, [OK] so you 

know you don’t have to worry about that kind of thing. 
A~PR 

60.  C Alright  
61.  S2 OK so I just wanted to get that out of the way so that we can I just 

have an understanding of who you are talking about and where they 
fit into the sort of the picture.   

C~PL 

62.  S2 Um so if you could just if you just want to tell me what it is you are 
here for that’d be just give me 

I~BF 

63.  C OK Um well in a nutshell my husband and I separated in nineteen 
ninety five, in November. 

 

64.  S2 Nineteen ninety five so that’s six years ago that’s seven years ago 
almost 

I~PD 

65.  C Yes nearly  
66.  S2 OK I~PD 
67.  C And um I have custody of the children  
68.  S2 Ah huh is that a former a formal custody or is that?  I~PD 
69.  S2 [um]  OK So you’ve court? I~PD 
70.  C Mm   
71.  S2 OK I~PD 
72.  C Yes and he has access  
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73.  S2 Ah huh I~PD 
74.  C But he’s very slack with the access which really annoys me.  He he’s 

supposed to have her like at least every alternate weekend or 
sometimes it changes if he, you know gets disorganised or whatever, 
but he was supposed to have access not last weekend but the 
weekend before that and then Katrina.  This was just with Katrina.  
He’s only interested in Katrina. 

 

75.  S2 Right I~PD 
76.  C And ah for a whole heap of reasons but anyway.  And he was 

supposed to have her back Sunday night that’s when the access 
finished.  Just have her on the weekend. 

 

77.  S2 Ah hah I~PD 
78.  C UM and she still isn’t back.  
79.  S2 Right I~PD 
80.  C He’s been late before by a couple of days but this is just you know. 

Beyond the pale, too far. 
 

81.  S2 Right I~PD 
82.  C Its nearly two weeks and he’s just um.  He’s just so slack he just does 

things when it suits him. 
 

83.  S2 Mm Mm  I~PD 
84.  C And I want her back.  
85.  S2 Right.  OK. OK So you have not, you you’re not divorced then.  

You’re just separated. [no] OK.   
A~LI 

86.  S2 Um.  Right.  So this has happened this has happened on numerous 
occasions. 

I~NF 

87.  C Mmm.  Yes he’s often been late [um um] but usually its just been a 
couple of days or so 

 

88.  S2 Days I~PD 
89.  C But this is nearly two weeks. [um um] And I’m not worried about her 

safety, [um um]I know that’s fine but the point is she is supposed to 
be back here and she’s got a life and she’s got you know 
commitments at school and everything [um] that I’ve got to keep her 
going for and he just hasn’t turned up. 

 

90.  S2 Right I~PD 
91.  C And um he probably doesn’t even think about that.  
92.  S2 Right, ok.  Now you, do you live in Brisbane? I~PD 
93.  C No  
94.  S2 You live in? I~PD 
95.  C I live in Maxville that’s 7 Johnson Parade,  
96.  S2 Maxville.  That’s 7 Johnson Parade.  Now the problem I’ve got is 

that I’m not from around here and so I don’t know where Maxville 
is.  Is that far from here?  Where would that where would be a large 
city near Maxville? 

A~PR  
 
I~PD 

97.  C Um.  Maxville.  Well in Queensland, where would you know ah?  
98.  S2 Oh I mean I know the major cities, Rockhampton, Townsville, 

Cairns Toowoomba I suppose, Roma, Mt Isa that kind of thing.   
A~PR 

99.  C It’s more in the Roma area.  
100. S2 OK I~PD 
101. C When you think yeah  
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102. S2 OK. So that’s near Roma.? I~PD 
103. C ‘Cause I originally came from a property round there and before that 

I’d been living at The Oaks, Pineway. 
 

104. S2 I see.  OK.  Now he and where does he live? I~PD 
105. C He lives at the Kings Arms Hotel in Maxville.  
106. S2 Oh so he lives in Maxville as well. [but] I~PD 
107. C Yes  
108. S2 So there’s no issue here of of he lives far away or anything like that. I~PD 
109. C No not yet but I’ve been ringing him everyday since Katrina was due 

back and he’s just not there.  So I’m [yeh] seriously wondering 
whether he he’s just gone somewhere.  Taken her. 

 

110. S2 Right. OK. Um, OK well if there’s a court order for custody [um] 
and a certain arrangement and he’s not living up to that arrangement 
um I mean he, he, when you say he’s slack do you mean, is is he ever 
slack in picking them up at all.  When he’s supposed to be there to 
pick them up is he there generally. 

I~PD 

111. C Well that that can vary too as well.  And the worst thing, like he does 
things as he’s always done, to suit him. [um um] So that can vary a 
bit but the end that really varies is when he obviously wants to have 
her for longer so that’s when he just really doesn’t care he can be. 

 

112. S2 Right I~PD 
113. C Days late.  He’s he’s usually not days late when he’s um picking her 

up.   
 

114. S2 Right OK  I~PD 
115. C I think he’s got an extra agenda with Katrina.  He’s got something 

that he wants to prove or achieve or something which is why he just 
chosen her, and not the others.  

 

116. S2 Right.  UM with the other three is there any issues between him and 
those three like where they’re angry with him or they don’t, get 
along with him or anything like that? 

I~PD 

117. C I don’t know if its actually open animosity, but I just think they think 
maybe he’s irrelevant to their lives because he’s been out of their 
lives for five years and he’s just he’s centred on Katrina see the 
problem is he’s part Aboriginal. 

 

118. S2 Ah hah I~PD 
119. C And he wants to go back to his own roots and see himself as an 

Aboriginalperson [um um] or you know something like this, and and 
the kids look close enough to say oh yeh alright there is Aboriginalin 
them.  I don’t obviously and I think because Katrina’s the youngest 
he thinks she’s the only one worth saving. 

 

120. S2 Right I~PD 
121. C And he wants to like sort of convert her to being a real Aboriginal  
122. S2 Right I~PD 
123. C So he’s trying to get her out out of our sort of influence.  
124. S2 Right I see I~PD 
125. C Where we’ve come from and.  So he’s not interested in the others 

because I think they already had some of their own ideas before he 
went off on this crusade.  [um] Like for about three years before we 
separated he’d been having an affair with an Aboriginalwoman. 
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126. S2 Right I~PD 
127. C Which he said is all part of this you know finding himself and his 

Aboriginality and all this sort of stuff but um I just find it an excuse 
really. 

 

128. S2 Right.  Now if you separated in nineteen ninety five it’s now two 
thousand two so that’s seven years ago. 

A~PR 

129. C Right  
130. S2 And at that time ah Jessica and Katherine and Elizabeth, there there’s 

only four years between them. 
I~PD 

131. C Mm  
132. S2 Ah they would have been sort of, I mean Elizabeth would have been 

six at that time um and Katrina would have been about four. 
I~PD 

133. C Mmm  
134. S2 So it could be that I mean if Jessica and Katherine sort of been raised 

in a certain environment, for example they may have embraced that 
environment [um] maybe they’re just not interested in [um] 
embracing another [um] sort of cultural sort of or maybe their just 
not interested in the heritage at this point you know but it  

A~PR 

135. S2 um I think you know the the issue here really is that there’s a there’s 
a custody agreement, [um] a court ordered custody agreement in 
place, right. 

A~LI  
 
I~CH 

136. C Yep  
137. S2 Um and if he’s not meeting his obligations under that agreement then 

we need to sort of look at what we can do to see to it that he does.  
Uh. [um] 

C~PL 

138. S2 Um the principles of the Family Law Act are such that um you have 
to do what is in the best interests of the child but there’s also this 
idea that um you parents are are allowed access and almost required 
to do what is necessary for their children.  Do you know what I 
mean? [um um] 

A~LI  
 
 
I~CH 

139. S2 Like it’ it’s no longer the case where people think that the courts sees 
that it’s the mother’s role to raise the children and the father not and 
that kind of thing. [um] 

A~CA 

140. S2 So certainly he has rights in relation to ah Katrina and all of the girls.  
But I would say that those rights are regulated, by, this custody 
agreement that you’ve entered into 

A~LI 

141. C Mmm  
142. S2 Um if he is unhappy with that agreement, right, then he should 

probably be engaging a solicitor and seeing to it that that agreement 
is altered or trying to see it altered. 

A~PR 

143. C Mmm  
144. S2 Um which obviously you would not be very happy about. A~PR 
145. C No.  I just don’t think he’s a suitable person to be doing that.  You 

know the fact that he lives in a in a hotel [um] and when Katrina’s 
with him she’s taken around pubs.  I don’t know if he even thinks far 
enough to think what’s best for her [um] and I feel that I’m the 
parent that has her best interests at heart. [mmm] And I just think 
he’s interested in himself and his girlfriend and she tags along. 

 

146. S2 Right. So he actually takes her into[um] pubs. I~NF 
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147. C Yes. Which I feel is really inappropriate.  
148. S2 And drinking around her. I~PD 
149. C Yes  
150. S2 Ok.  Um does he have a drinking problem? I~PD 
151. C He has had in the past um and I think he gets depressed and he drinks 

to try and forget things.  I think the fact that he’s been unemployed 
for a while probably doesn’t help. 

 

152. S2 OK so he’s unemployed.  How long has he been unemployed?  
153. C Ah he’s been unemployed for a few years now.  The last job he had 

would have been about oh, in nineteen ninety he, see he used to work 
for my Dad because we had a big property. [um um] And then he 
started working for a big tractor company in town [um um] and he 
didn’t get much money but it you know it kept us alright. [mm] And 
then also Mum used to sort of sneak us a bit of money here and there 
when Dad wasn’t looking.  Because there was a falling out between 
um John and Dad in nineteen ninety and that’s why we sort of left 
[right] and we came into town and it was all complicated and it’ it’s 
very difficult.  Because my parents really didn’t want us to get 
married. [right] Um because I think they just always felt that it it 
wouldn’t work, for a whole variety of reasons [um] and there’s 
cultural reasons and differences in background and he was a shearer 
who just travelled around doing sort of itinerant work. [mm] On 
contracts from place to place and I was a teacher. [mm] And my 
parents tried to stop us and they said “Oh look don’t, he’ll just end 
up going walkabout and you’ll be left. You’ll be stuck with the kids.”  
And of course I wouldn’t listen. 

 

154. S2 Right I~PD 
155. C Parents never know what they were talking about would they?  
156. S2 No they don’t A~PR 
157. C Unfortunately they were right. [yeah] He just been on this big you 

know this crusade thing where he’s had the Aboriginal girlfriend and 
he’s gonna rediscover himself as an Aboriginal and he’s sort of 
always talking about dreamtime and he’s talking to Katrina about all 
this dreamtime this and tis dreamtime that and Katrina so confused 
[um] because she lives most of her life with us [cough cough] um 
and we sort of have one way of life and then she’s going and hearing 
all this other stuff, and I think it’s it’ss not presented to her in that 
OK dreamtime can still be part of who you are in your whole life its 
like [um] well no this is the real way and all that’s wrong. 

 

158. S2 Yes I~PD 
159. C And she’s at such an impressionable age you know she’s coming up 

to that whole adolescent thing I think she finds that really hard. 
 

160. S2 Mm I~PD 
161. C But then I would really question you know how much dreamtime are 

you really involved with when you are in the pub all the time.  I 
mean you know 

 

162. S2 Yeah yeah.  Um.  Mmmmm  yes see I like I say he does have does 
have rights but I think our best course in that sort of situation is that 
um there there are a number of options we can look at in terms of 

A~LI 
A~PR 
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what we can do to resolve the situation. 
163. C OK.  Are ??? able to get Katrina back?  
164. S2 I think um yeah I think we can, if that if it needs to come to that, um 

we can got to court and lodge an application to do that.  But that will 
cost, um um that’ll cost money.   

A~LP 
 
A~CO 

165. S2 Um I mean I I guess what I’m thinking is if what I I’d like to do is 
give you a range of options and then you can sort of look at them and 
say well that’s appropriate or that’s not appropriate for whatever 
reason.   Do you see what I mean? 

C~PL  
 
 
I~CH 

166. C Ok because I’d really like to have her back soon. [yep] And I’m just 
worried that if I  look at things like courts and everything its gonna 
take ages and ages [um] and meanwhile like she’s got netball games 
next week [yeah] and you know all that sort of thing. 

 

167. S2 Um well I think my first suggestion to you would be um that the 
cheapest option is to basically go ah and pick her up.  

M~PR 

168. S2 Um and see and I mean if, I guess I have to sort of ask, if you went to 
pick her up would he refuse to let her go with you.   

I~NF 

169. C I suppose he could and then there’s two of them and one of me.  
[yeah] And then the other problem is I honestly don’t know where 
she is.  [right] Because every day I ring and he’s never there. 

 

170. S2 Right. I~PD 
171. C And I’m worried because I’ve heard on the grapevine that he’s been 

talking to a friend saying that ah he thinks you know maybe he could 
get him some work up where he came from Marrara in the Northern 
Territory. 

 

172. S2 Marrara  
173. C So   
174. S2 So you think he may have taken her to Marrara [yeah ] Is that right?. I~PD 
175. C I’m worried about that yeah  You see his aunty still lives there.  
176. S2 Ah huh I~PD 
177. C And he’s got the very strong you know family thing and everything.  
178. S2 Right I~PD 
179. C And if he’s gonna rediscover himself well he might just as well he 

might be going back to the place that he came from and also you 
know looking for work. 

 

180. S2 Yes I~PD 
181. C And I don’t think it’s a it’s a hugely brilliant job but its gotta be 

better than no job. 
 

182. S2 That’s right, yes that right. A~PR 
183. C Let’s face it he’s not a skilled worker so he’s never going to be able 

to get a job that pays heaps. 
 

184. S2 Right right I~PD 
185. C Meanwhile I’ve got you know four kids to raise.  
186. S2 Right exactly ha ha you’re obviously very busy [yeah] I’m sure with 

four girls. 
A~PR 

187. C Oh yes.  
188. S2 Um ah ok so when you call the Kings Arms Hotel um did they 

refuse, do they ring through to his room?  Or do they just say, do 
they tell you if he’s there or not? 

I~PD 
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189. C Yep. They just say he’s not here.  
190. S2 Do they say that he’s not staying here or that he’s not there. I~PD 
191. C They’ve just said he’s not here.  
192. S2 Right I~PD 
193. S2 C Um I don’t know I must admit I’ve never pressed it because I keep 

hoping that you know I’ll ring the next day and he might be there. 
 

194. S2 Right I~PD 
195. C Because he’s unpredictable. But then because I’ve got this other 

worry in the back of my mind I think oh hang on times going on.  
How likely is it that he is there? [yeah] You know really has he 
already just gone. 

 

196. S2 Yes see I think we need to find out because it would cough cough    
197. S2 If he’s unemployed right, I I think he probably doesn’t have a whole 

lot of money kicking around [yeah no he doesn’t] as a rule [um] so 
therefore if he was to leave the hotel I doubt he would be paying his 
rent or whatever it is he pays um because that’s how hotels work, 
[um] like obviously when you leave you just don’t pay anymore. 

A~PR 

198. C Yes  
199. S2 So I think first we need to find out if he is in fact still staying there.  M~PR 
200. C OK.  
201. S2 Um if not then we need to sort of look at where could he stay. [um]  I 

see possibly two options obviously Marrara with his aunt um just 
given that he has limited financial means [um] um possibly with his 
girlfriend I mean where does she live? 

C~PL 
A~PR 

202. C Well she’s just been hanging round with him. Round the pub you 
know. 

 

203. S2 Right so does she live with him in the pub? I~NF 
204. C Mm  
205. S2 Ok so he wouldn’t have an option to go to her place. I~PD 
206. C No.  
207. S2 Ok I~PD 
208. C I think they both just hang around.  
209. S2 OK um so that would be should be I think then our first thing to do 

would be to find out if he’s still at the hotel. 
C~PL 

210. C Ok  
211. S2 And then if in fact, if he’s still paying his rent there, I’d say it would 

be fairly likely he’d be still living there. [um] That he’s still 
maintaining that property there. 

A~PR 

212. C Alright what do I do if he has gone to the Northern Territory?  How 
do I get Katrina back? 

 

213. S2 Well if he’s gone to the Northern Territory um you like I say we’re 
we’re working through this ah custody agreement, [um] 

A~LI 

214. S2 So you have rights to custody of Katrina, [yeh] it’s as simple as that. 
[um] He has he has rights as well but he’s basically in breach of the 
agreement by taking her away for long periods. 

A~LI 

215. C Yeh by nearly two weeks. [yeah] So can you get her back or do I 
have to go to someone else to get her back? 

 

216. S2 I think well I can I can do it yeh.  I mean I’ll, obviously the the next 
thing um would be to go and apply to the court um on an urgent 

A~PR 
M~LP 
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application. 
217. C How long would that take?  
218. S2 Ah not very long.  Um I honestly don’t know but when I mean 

particularly where children are involved there are judges available 
for the urgent hearing of applications for, for example here um we 
would apply that she be returned to you immediately um. 

A~PR 
A~LP 
 
 

219. C Is it possible for the Police to even check out and see if he is there or 
something.  Cause I’m just wondering 

 

220. S2 I think that’s an option as well um A~PR 
221. C Because he just might refuse.  Like you know if he was given 

something from the court he might hope that if he ignores it it’ll go 
away. 

 

222. S2 Well if we had a court order when we go to court I think I’d probably 
say, ask the court that it be enforced through the Police or the sheriff 
or whoever is appropriate[um] for enforcing that type of order.   

A~LP 

223. S2 Because obviously this kind of thing it’s really not appropriate for 
you in a situation like a conflict situation with John [um] to be 
showing up at his door with a court order and waving it around and 
saying well [no I don’t think] give me give me my baby back. You 
know what I mean kind of thing? 

A~PR 
 
 
I~CH 

224. C Yes I wouldn’t  
225. S2 It would be more appropriate I think for a a third party um most I 

would say most likely the Police um to do that. 
A~PR 

226. C I think he sees like the whole court system and everything else that’s 
like the white stuff and he’s against all that.  [um] And my concern is 
that he is trying to fill Katrina with those ideas too. [um] That 
anything sort of white is sort of bad and untrue [um] and its just 
giving her a really.  It’s a bad time she’s getting such an unbalanced 
look at things and she’s being pulled one way and pulled the other 
[um um] and I just I can’t see how his access is even in her best 
interests because its making I think  less of her as a person.   

 

227. S2 Mm I~PD 
228. C And because he he yeah presents it as an either or thing.  [yeah] And 

tries to put everything we’ve done in a bad light. 
 

229. S2 Right I~PD 
230. C And my parents and I think he’s got like this long running grudge 

against us because I’ve come from like the successful family and I 
was a teacher [um] and he was like the black itinerant shearer sort of 
thing.   

 

231. S2 Mmmm I~PD 
232. C I think I don’t know he’s got something to prove.  I think he really 

resents you know anything like this that’s why you know it might be 
necessary to go to the Police. 

 

233. S2 Ah yeah,  I’d say so.  Um but I mean, yeah. A~PR 
234. C Is it possible for me to say look I just don’t think he is a good father 

[hu ha] and I don’t think him having Katrina is helpful for her as a 
person, [um um] apart from the fact that I just think he’s a loser, [um 
um] um is there some way that I can stop his access visits.  Because I 
would be prepared alright he’s got no money and probably little 
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prospect of getting money [um] you know this job that he’ll get 
works out at thirty thousand a year or something, and if I say to him 
OK I’ll set you and your girlfriend up in Marrara because that’s far 
away that’s suits me fine.  I’ll buy you a house [um] on the condition 
that I get Katrina back and that that’s it we finish access and you let 
us get on with our lives. 

235. S2 Well there’s no reason that um we can’t apply to the court for an 
adjustment of the custody order such that he no longer has access to 
Katrina. 

A~LP 

236. C What do you think my chances would be?  
237. S2 I’d say that um there are a number of factors that a court considers in 

a custody arrangement.   
A~CA 

238. S2 The the overriding um sort of principles that underpin the whole 
thing is basically the best interests of the child, and that the parents 
do have a right to access and raise their children.  Ok.   

A~CA 

239. S2 Um the court would pay attention to um the wishes of to Katrina’s 
wishes.  If Katrina in fact wishes to live with her father.  Um then 
that would be something that the court would consider. Um taking 
into account as well her age um 

A~CA 

240. C And would they look at things like the fact that he’s had her in pubs 
and all this sort of stuff?  [oh yeah] She’s only eleven. 

 

241. S2 Yeah I mean if he is um certainly I mean, our job here would be to 
present our case and then his lawyer then presents his case and so our 
case would be, well, he’s been having her in pubs which is 
inappropriate and that kind of thing.  [um] 

A~PR 

242. S2 But as for um his cultural background and him um wanting to sort of 
educate his own daughter about her her culture and her her 
background.  Because it is his, I mean it’s his background but it also 
does it’s also hers because he is her father kind of thing. [um um] I 
don’t, the the court is not going to look at that and say well that’s not 
an appropriate way to raise children. [um] Do you see what I mean 
because it’s [yeah] it’s a very much a value judgment. 

A~CA  
 
 
 
 
I~CH 
A~PR 

243. C That’s yeah [um] I’m ok with that it’s just the fact that he tries to 
make like a war like one side against the other side. 

 

244. S2 Right I~PD 
245. C And then I you know you have to wonder how much of it is really 

authentic or how much of it is just an excuse when he’s spending his 
time in pubs I mean you know.  Wha’ts that got to do with 
dreamtime. 

 

246. S2 Yeah. Yeah  Um. I~PD 
247. C I’m a bit dubious.  If he wanted to go off maybe you know live the 

gunyah thing and really get back in touch and do all [yeah] that then 
you’d think that there was something in it. 

 

248. S2 Yeah I think often it’s a matter of it’s not really for a court to decide 
I don’t think whether or not or how well he’s living up to his 
religion.  Do you know what I mean? You can’t really,  

A~CA 
 
I~CH 
Un-
codable 

249. S2 certainly we can argue to the court that he’s not actually doing that.  A~PR 
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That he’s not actually um he’s not actually educating her in 
traditional ways. [um] If he claims to be. [um] Do you see what I 
mean like, 

 
I~CH 

250. S2 but he may well be presenting evidence that in fact he is [um] um A~PR 
251. C Could we just say that um you know a caring reasonable father 

whatever his beliefs wouldn’t have his daughter in a pub? 
 

252. S2 Well that’s absolutely right and that’s exactly what we are going to 
say. [um] Um I I personally don’t believe that its appropriate for a 
father to be taking his daughter to the pub. 

A~PR 
A~PR 
A~PR 

253. C No neither do I.  
254. S2 Um and I don’t think the court would look upon that that very 

favourably either.  [um um] 
A~CA 

255. S2 The court is also not going to look very favourable on the fact that he 
has been, habitually breaching um the custody arrangements [um] ah 
to suit his own ends. [um] 

A~CA 

256. S2 Um obviously, we will need to present evidence that he has, been um 
slack as you say about bringing her back.  Um I think. 

A~PR 

257. C See he’s not much good for money either from that point of view.  
Because I used to be a teacher but I’ve been home basically with the 
kids as they’ve been growing up [um um] and that was our choice.  
And I’ve been cool with that.  That’s been fine. [um um] But it’s got 
harder as they’ve gotten older [um um].  You know I would have 
liked to have gone back to some type of, you know paid work [yeah] 
as they’ve gone to school.  But I haven’t been able to do that because 
I’ve needed to provide stability and everything [um] and then money 
when he hasn’t been employed and when he’s gone off. [yeah]  you 
know all those things and you know kids get into sport teams and 
they want to be able to you know [yes] have all the stuff that goes 
[yes] with it that activities, being in school bands and stuff you know 
and it’s just, you know we need some money and Mum you know 
Mum has sort of snuck things to us. [yeah] Like our parents did 
everything. [yeah] They set us up.  They were, my maiden name was 
Bennett, [um um] and they were like the Bennets of the area [um] in 
Pineway and they just, they were the largest single landowners. And 
so they set us up, and you know on our feet and everything, and first 
of all we lived on a property and then they got ah they gave John 
work just like as a farm labourer just for a sort of basic wage on their 
property [mm] And then after a while we thought ah you know we 
need a bit of our space and we got our own house but they even gave 
us the money for that.  They gave us twenty thousand for a house 
[right] and car [um] so we got set up with a house.  Then by the time 
we had our third child we really needed to move to bigger area [um] 
and that’s when we ended up at the Oaks.  And that was, bought 
about five hundred acres [uh ha] for a hundred thousand [um] and by 
then you know that we bought that was worth eighty thousand [um 
um] we sold that and um took about ten thousand out in costs so that 
then we were only left seventy thousand and then Mum and Dad 
came in again, and provided the extra thirty thousand so that we 
could buy this other place [mm] And you know they’ve really tried 
hard.  And it was difficult when Dad and John had that falling out in 
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Nineteen ninety and he sort of stopped working on the property with 
with Dad and went to work in the tractor thing and then Dad sort of 
didn’t want anything to do with him and Mum used to come and try 
and sneak us money and Dad has left some money in a trust fund for 
me [um] but Mum has discretion over that. [mmm] So I don’t know 
you know when or how much I can get. 

258. S2 Right I~PD 
259. C And I just don’t know how I’m gonna go with money,  
260. S2 Right, right.  Um do you discuss this with your mother, this trust 

fund?   
I~NF 

261. C Yes. Um it’s difficult because I suppose from her point of view she is 
saying no well I told you so.  [ um um] And then maybe she’s trying 
to think aw well you know I haven’t got a husband alive who can 
keep things going from that point of view maybe she’s just trying to 
just sort of stabilise rather than grow all of her sort of resources what 
she’s you know  

 

262. S2 Right I~PD 
263. C So she’s thinking I’ve got to keep this for when it’s most useful.  
264. S2 Keep it for you, you mean. I~CH 
265. C Yes  
266. S2 Right. Ok I~PD 
267. C And umu I don’t know maybe she’s worried that John could get his 

hands on some of it. [right I see what you’re saying] Um yeah it’s 
just a tricky issue. I just don’t know. 

 

268. S2 Right.  Um. How how much money is in the trust fund?  What is in 
the trust fund?  Is it shares? 

I~PD 

269. C No its money.  Its $150,000.  
270. S2 Right.  Ok. I~PD 
271. C Which is pretty substantial.  
272. S2 It is.  [yeah]. Ohhh yes with the with the trust fund.  I need to look 

into what kind of access John can actually get to the trust fund.  Do 
you see what I mean?  Um trust funds are a tricky little area.  [um]  

C~PL 
I~CH 
A~PR 

273. S2 Um and being as you have been separated for 7 years right um but 
there needs to be there needs to be ah a property distribution.  You 
really.  Has there been any kind of property distribution since the 
separation? 

A~PR 
 
I~NF 

274. C Well no not really.  
275. S2 Or an agreement of any kind? I~PD 
276. C No.  I just continue living on in the home with the girls and he lives 

at the pub with his girlfriend. 
 

277. S2 Mm I~PD 
278. C And that’s sort of it.  I don’t even if he’s interested in um anything 

like that.  He seems to just want to go off and discover himself or 
something.  It’s just like [yeah] he wants nothing to do with us 
except Katrina. 

 

279. S2 Right.  But I mean are you your saying he may not be interested he 
just wants to go off and discover himself.  But I mean it’s it’s been 
seven years. 

I~CH 
A~PR 

280. S2 I would I have I have to ask you, do you have any interest in I~NF 
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reconciliation with him at all? 
281. C No.  
282. S2 No OK.  I think it mightn’t be a bad idea to sort of explore a divorce. A~PR 
283. C Yes I’d be very happy with that.  
284. S2 Yes I~PD 
285. C In fact this is what I would like to say to Mum is look can I have 

some of the money from my trust fund and set he and his girlfriend 
up there in Woop Woop wherever as far away as possible.  [uh ha] 
And say right there’s your house, you know if it was up to you it 
would take you a million years to earn this.  I will give it to you on 
condition [um] that you just don’t [um] bother us again.  You don’t 
see Katrina. 

 

286. S2 OK.  I would advise against giving him a house.  I’ll tell you that 
straight away. 

A~PR 

287. C Why’s that  
288. S2 Well because if you in fact give him a house um in his name well he 

can just sell it and move back to the Kings Arms Hotel. 
A~PR 

289. C Oh I see.  
290. S2 Do you see what I mean?  I mean if you really want to have an 

arrangement like that you’d you’d be best to probably um do 
something like buy a house up there [um] and let him live in it rent 
free. 

I~CH 
A~PR  

291. C Oh OK.  
292. S2 Do you see what I mean.  Because you don’t want to you don’t want 

to put yourself into a position where you are giving him something 
that he can sell. 

I~CH 
A~PR 

293. C Yeh that he can just spend on booze and stuff.  
294. S2 Exactly. Um so when you got married um what year were you 

married in sorry? 
I~NF 

295. C We were married in eighty one. Twenty second of November.  
[twenty second of the eleventh eighty one] 

 

296. S2 So you’ve been in fact married for twenty years, the two of you. I~CH 
297. C Yes yep well  
298. S2 Almost twenty one. I~CH 
299. C Theoretically.  
300. S2 Theoretically yeh.  Um.  See, under the um Family Law Act the only 

um  grounds for divorce are ah basically it’s you’ve had an irrecon 
you you it’s an irreconcilable break down [um um] of the marriage 
[um]. 

A~LI 

301. S2 And that is evidenced by one year of separation. A~LI 
302. C Oh right well it’s been much longer.  
303. S2 Now do you have.  Is there a legal separation agreement in place? I~PD 
304. C Yes  
305. S2 OK and just roughly when was that? I~PD 
306. C Oh that would’ve been pretty, yeh, round that time.  
307. S2 Ninety five ninety six that kind thing? I~PD 
308. C Yeah  
309. S2 OK.  So we wouldn’t have any problem, I don’t think, saying that 

you’ve been separated for a year. [um] Over a year, its been almost 6 
A~LI 
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years. 
310. C Yes  
311. S2 So I don’t think there’s any reason why a divorce wouldn’t be 

granted [um] um relatively quickly. 
A~LI 

312. C Mmm  
313. S2 And as long as he agrees to it, ah relatively cheaply.   A~CO 
314. S2 Um.  I can draw up a divorce agreement um and all you have to do is 

basically get him to sign it with a witness, I believe a JP, and then 
you can just bring it back to me.  You sign it, I sign it.  And it’s done.  
We take it to court.  We wait a month.  You’re divorced.   

A~LP 

315. S2 With that um there may be, there will most likely have to be then a 
property settlement of some description.  And so I’d just I I’d like to 
just get some idea of, how um each of you contributed during the 
years between eight one and ninety five, to the assets of the marriage.  
Do you see what I mean? 

A~LI 
 
 
C~PL  
I~CH 

316. C Yes, yeh I do.  Well I mean it’s been very heavily weighted on our 
side. [um um] ‘cause you know Mum and Dad gave us the twenty 
thousand in the first place [um um]to get the first house.  And a car. 
[um] And then when we sold. 

 

317. S2 Was the car in your name or their name? I~PD 
318. C UM well they just gave it to us.  No they transferred it across to my 

name yeh. 
 

319. S2 OK your name? I~PD 
320. C Yes.  Because it was our car.  My car.  But we you know used it.  
321. S2 Of course. I~PD 
322. C But then, then after we had our third child we were just needed more 

room that’s when we had to move, we moved to the Oaks.  That’s 
was the five hundred acre property. 

 

323. S2 Mm I~PD 
324. C And it was a hundred thousand [uh ha]   and then you know as I said 

then when sold the other place for eighty thousand, ten thousand go 
in costs, seventy thousand um I mean all that seventy thousand came 
from the first twenty thousand anyway, [yes right] that Mum and 
Dad had given us.  [right] And then they gave us another thirty 
thousand [right] to make up to the hundred thousand.  I mean you 
know that’s where all the money has come from.  I mean I suppose 
I’d have to say that John’s always been very good with his hands 
[um] and he did do a lot of renovations and everything on the house, 
and that was good.  But as far as you know actually putting money 
into it, um, [right] I think my family’s done everything.  And maybe 
that’s part of his problem. 

 

325. S2 You currently live in this house is that right? I~PD 
326. C Um yes, yes.  I mean I’ve been in town for a little bit at the at the 

other address but that’s our basic place that we borrowed and I mean 
its just such a lovely big place.  

 

327. S2 Mmm five hundred acres. Ha ha ha.  That is nice.  Ah yeah my 
Grandfather, he was a farmer. 

A~PR 

328. C Ah nice  
329. S2 And ah you know you just it was it was this kind of thing where you A~PR 
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drove in and then you sort of went off to the right and there was the 
house but, there was just basically a hill [um] like all through here 
and it was just you know you.  It was in the middle of nowheres in 
Tasmania [um] and ah you’d just sort of sit there and just sit out on 
the front lawn and there’s just nobody around.   You know.  And ah 
my uncle was his nearest neighbour and he was about five minutes 
car drive away [um], you know between properties and it’s a lovely 
sort of way to kind of live. 

330. C It is [you know] and you know the kids don’t want to move and I 
want them to have that and that’s what I had when I was growing up 
and I want them you know have that. 

 

331. S2 Yes. I~PD 
332. C And they’re settled in the community.  They’ve got their school and 

they’ve got their friends. 
 

333. S2 Oh absolutely. I~PD 
334. C And particularly these days the way things are going in cities, I’m 

just happy for my kids not to be involved [um] in all that [um].  Um. 
And you know I really don’t want them to be taken away from me. 

 

335. S2 No, no.  I mean think um for myself country living it’s nice to visit 
but I wouldn’t want to live there because I’m allergic to just about 
everything [oh yeah] that you can find 

A~PR 

336. C Oh dear  
337. S2 Horses, grass, hay whatever [OK], so I love to go there but I can’t 

stay long unfortunately. [OK] I wouldn’t mind actually setting up a 
country solicitor’s practice and um [alright] and you now I’d just be 
the [good] town solicitor but ah it just doesn’t look like happening. 

A~PR 

338. C No.  well that would be convenient for me, [yeah] then you can solve 
all my problems, [yeah] and fast track them. 

 

339. S2 Um. So you can look ah at certainly getting a divorce and looking at 
a property settlement between the two of you, really just to it would 
finalise everything between you.   

A~LI 

340. S2 Do you know what I mean, like, where, you would no longer then 
have to concern yourself with whether he’s going to get the trust 
money, whether he’s going to get anything from you other than what 
is in the property settlement. 

I~CH 
A~PR  

341. C Will that influence too the type of access that he might be able to 
have if we are actually divorced?  Does it make any difference? 

 

342. S2 To the children? I~CH 
343. C Yes  
344. S2 No.  No I don’t think so. A~PR 
345. C In are they.  I’ve heard there’s been changes in names or something 

to do with those terms is there any new way that that’s talked about 
the whole access thing and custody.  Or its still. 

 

346. S2 There are.  The changes in terms are sort of to, it’s a change in 
thinking over the last 20 years basically that it used to be that 
everybody believed that or Judges believed, [um] which is everybody 
ha ha [yeah], that you know children were better off with the mother, 
[yeah] sort of as a bias [yeah]. 

A~PR 

347. S2 And so when this sort of new idea came along that parents each have A~PR 
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the right and responsibility to access their children, and responsibility 
to raise them and to provide for them, um, then the terminology 
changed as well. [mmm] 

348. S2 Ummm.  But It’s not really that, when terminology changes it sort of 
tends to change with way that people think about things as well.  So 
it’s really that the way of thinking changed and so then the 
terminology changed as well. [mmm] Do you see what I mean? 
[mmm] 

A~PR 
 
 
I~CH 

349. S2 So you, you know now instead of using the word custody they use 
access [OK].  That kind of thing.  Because that’s more in line with 
the current thinking on, in that particular area.  Do you see what I 
mean? [???] 

A~PR  
A~PR 
I~CH 

350. C Yes.  
351. S2 Um so I just wanted to sort of.  The reason I want to get an idea of 

the contribution of each of you, is because [um] in a in a property 
settlement the contribution of each person is assessed um, financial 
and otherwise. 

A~LI 

352. S2 So for example, um if you you didn’t work.  Now you would have 
worked for the first 4 years of the marriage is that right?  Before you 
had Jessica. [um yeah]  From eighty one to eighty five. 

Un-
codable 
I~CH 

353. C Yeah.  
354. S2 And then from that point on, I mean you Katherine in eighty seven 

and then Elizabeth in eighty eight.  Ah am I right to assume that you 
didn’t work from eighty five to 

I~PD 

355. S2 All mother’s work.  I just wasn’t getting paid.  
356. S2 Yeh.  Yeh.  No no I mean paid [paid] work that’s all I meant.  I know 

you are working very hard. 
A~PR 

357. C OK.  OK. [I know you are working very hard].  
358. S2 I mean II have no doubt you’re probably working a lot harder than I 

am [um um].  Um and what this is part of the whole thinking of the 
court as well is that that is ah obviously raising children is a lot of 
work ah ha. 

A~PR 
A~CA 

359. C Yes it’s huge. [yeah] I think it’s the most challenging thing that you 
do. [yeah]  And I must admit that it frustrates me that it doesn’t get 
acknowledged. 

 

360. S2 Yes well here here it does.  With property divisions and that kind of 
thing. 

A~LI 

361. C  Good.  ‘ause to my mind it just looks like we’ve put everything in 
[um um] and all he did was you know some of the renovations and 
things like that [um] and that you know the small bit of money that 
he was earning was probably just to put food on the table that sort of 
thing [um um].  But um you know what I’d like to do is say alright 
he did some renovations or helped you know put the veranda on that 
sort of thing and so if I could take something from my trust fund [um 
um] and and just pay for like in lieu of that, [um] that sort of thing, 
and then as far as I can see the house really you know, just should be 
ours. 

 

362. S2 Yeah. Um with the, now he your parents gave you twenty thousand 
and they gave you the car, that’s right?  [yeah yeah the car] Did they 

I~CH  
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give you anything else, they give you another thirty thousand is that 
right later on? 

I~PD 

363. C Yes when we sold that first little place and moved to the Oaks.  
364. S2 OK.  And so the twenty thousand dollar gift was around the time of 

the married was that right.  So about ninety eighty one 
I~CH 

365. C Yeah Yeah.  Oh Well we worked on the um big property for a little 
while [um].  But yeah it wasn’t very long. 

 

366. S2 Ok. [It’s better to have your own space I think] And then they gave 
you the thirty thousand when? 

I~PD 

367. C Um after we had our third child.  
368. S2 That was Elizabeth so that was nineteen eighty eight. I~CH 
369. C Yeah [OK] ‘cause we really needed a bigger place then [OK].  
370. S2 And did he do renovations on the first house? I~PD 
371. C No.  
372. S2 He didn’t do anything there [no] in terms of renovations. I~PD 
373. C You know it was just a little tiny place.  
374. S2 Mm I~PD 
375. C Whereas this, you know on the Oaks, big historical home it’s just 

you know it’s just gorgeous. 
 

376. S2 It sounds lovely actually. [yeah ??} That asounds really very very 
nice. 

A~PR 

377. C Mm  
378. S2 Now with the oaks how, what was the sort of the extent of the 

renovations that he did there? 
I~PD 

379. C Well um we had to have the verandah, the you know bars on the 
verandah, [OK] they had to be fixed up so it was safe you know for 
kids running the place.   

 

380. S2 OK so did he did he  build a verandah? I~PD 
381. C No the verandah is already on.  
382. S2 It’s already [the old style] just bars around the outside of it. I~PD 
383. C Yeh with the wrap round verandahs.  So he put, he made the 

verandahs safe. 
 

384. S2 Mm Mm  I~PD 
385. C Then there was um some internal painting that he had to do.  You 

know the sanding that always goes before that. [um] Some internal 
painting.  Um yes there probably would have been, I’m just trying to 
think whether it was one or two outside paintings, that he would have 
done.  And we also decided to um polish the floors because a um 
couple of the kids get asthma so I thought right rip the carpets up 
[yeah] and so um he sanded those back and polished them. 

 

386. S2 Right, and he did all of that polishing the floors. I~PD 
387. C Um yeah  
388. S2 And you said that he sanded the outside of, he sanded the walls in the 

house, is that right? 
I~PD 

389. C Yes, just in preparation for the painting, cause it’s tongue and groove 
and you’ve gotta [right]  you know make sure all the surfaces are 
really well prepared, [right] or you’ll get little bits stuck in the 
groove, if you know what I mean. 

 

390. S2 What is tongue and groove. I~PD 



 279

391. C You have like boards that come together [OK] and then they fit 
together [right] so you’ve got the bit in the middle. 

 

392. S2 Right, so it wasn’t like ah, ah what is it gyprock, [no it wasn’t] is that 
what its called.  I wasn’t like that. 

I~PD 

393. C Yeh so sanding um is time consuming.  
394. S2 I’ll say I’ve tried it once I won’t do it again. A~PR 
395. C No it’s a man thing.  
396. S2 Now he sanded it.  Did he paint it as well? I~PD 
397. C Yep.   
398. S2 OK so he did I~PD 
399. C But I would also help with the painting as well.  
400. S2 OK.  And you when he was doing these renovations, you were 

assisting him, with them? 
I~PD 

401. C Yeh where I could.  Like when he was doing the more carpentry 
things like the verandah then I’d have to watch the kids to make sure 
they didn’t get near any of the tools or stuff like that [um].  Um the 
sanding he could have by himself.  I hate it, but I helped with the 
painting. 

 

402. S2 Right, right. OK. I~PD 
403. C So that also includes with the floors where you estapol them after the 

sanding. 
 

404. S2 Mm I~PD 
405. C So I haven’t done nothing.  But then  
406. S2 No no no I no I [yeah] I’m not implying for a moment that you didn’t 

do anything.  I’m just, all I’m trying to do is, sort of assess, what um, 
in a property settlement, [um] what exactly is his contribution 
because with similar, similar to with your um raising the children, 
[um] that’s a that’s a contribution.  [Yes] 

M~PR  

407. S2 If he has given sort ah of, obviously he didn’t get paid for these 
renovations right that’s a contribution that he’s made [yeah] in terms 
of that kind of thing. 

A~PR 

408. C Oh that’s fine.  And I have to say you know he always has been good 
with his hands [yeah] and I think that an area where he feels sort of 
equal to other people. 

 

409. S2 Mmm yes. [so] Gives him a real sense of accomplishment. A~PR 
410. C Yes that’s right, [when he does] ‘cause he doesn’t have an academic 

background [right] and you know me being a teacher any everything, 
it’s all you know. 

 

411. S2 OK and he worked during the marriage, is that right.   I~PD 
412. C Yes yes, first of all he worked for my father just doing you know 

farm hand jobs on the property. 
 

413. S2 And what was what was his, um, how ah du from nineteen eighty 
one right [um] did he start with your father in eighty one. 

I~PD 

414. C Yes  
415. S2 So and they fell out in nineteen ninety is that right? I~PD 
416. C Yes yea  
417. S2 And he worked for him during that whole period. I~PD 
418. C Ah yes, yes. Up to then because that that’s how I met him he just had 

a contract shearing job 
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419. S2 Right.  So he was a shearer.  And what kind of wage would he have 
been on during that period annually 

I~PD 

420. C I’m trying to think now back before inflation and things like, it was 
pretty small it might have been the equivalent of like thirty thousand 
now 

 

421. S2 OK so let’s say in nineteen eighty one he was earning twenty 
thousand? 

I~PD 

422. C Yes, possibly. [say]  
423. S2 I’m mean we’d have to get obviously accurate figures on that [Yeah] 

but ah 
C~PL  

424. C Mum and Dad would probably have you know records of the books 
and everything.  

 

425. S2 mm.  Well at least they’d know what roughly they’d be be paying a 
shearer back then. 

A~PR 

426. C Yep  
427. S2 Um and then from nineteen ninety to nineteen ninety five ah he was 

working a tractor [yeah] place? 
I~PD 

428. C Yes in town.  
429. S2 And how much would he have been making there? I~PD 
430. C Um I think about a similar amount.  
431. S2 Say twenty thousand per year. I~PD 
432. C Yes unskilled.  
433. S2 OK I~PD 
434. C And then that’s that’s risen you know a little bit in the last few year.  
435. S2 Mmm ok.  Now with a property settlement like I say the court really 

looks at everyone’s contribution [um] um.  But it also looks at things 
like, um well actually I’ll ask, does he pay you child support? 

A~CA  
 
I~NF 

436. C No he’s been unemployed. [OK] And I haven’t gone back to 
teaching [right], because I just think you know the kids need 
someone stable in their lives [um].  You know and even when their 
older when they’re teenagers they like to come home and have a chat 
[yeah] and sort of get rid of all the good, bad and the ugly [yeah] 
whatever’s happened today. 

 

437. S2 Yes. That’s right well who wouldn’t want to go back to the Oaks, 
you know. 

A~PR 

438. C Oh yes its nice.  
439. S2 Big er nice country property there.  [yeah] Um OK.  A~PR 
440. S2 I’d say, if we, looking just at, where a marriage is very long OK [um] 

which yours OK prior to separation [um]the marriage was ah fifteen 
fifteen years, [um fourteen] fourteen years, 

A~PR 

441. S2 um the court really for example with the gifts early on in the 
marriage, I mean the the twenty thousand was in nineteen eighty one 
and the um thirty thousand was in nineteen eighty eight. [um] 

A~CA 

442. S2 In a short marriage, say for example if the gift of thirty thousand had 
been in eighty three and you’d divorced in eighty four [um] that 
would have probably been looked upon as your contribution [um] do 
you know what I mean? And the court would probably have divided 
those assets, asset by asset. You know what I mean? 

A~CA  
 
 
 
I~CH 

443. S2 You came into the marriage with this.  [um] You provided the A~CA 
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marriage with this through your parents or whatever [um] so the 
court would look at um what, they would look at that and say well he 
really didn’t do anything for that do you see what I mean [mm] 

I~CH 

444. S2 But as a marriage gets longer they tend to take a much more global 
approach.  Ur the idea being that those gifts really become part of the 
marriage overall.  Do you see what I mean. [um] So the fact that your 
parents were the ones who contributed the money [mmm]. 

A~CA  
 
I~CH 
A~PR 

445. S2 Three years later would have been a major consideration. [mm] 
Fifteen years later it becomes much less. [mmm] Do you see what I 
mean? 

A~LI 
I~CH 

446. C C Yes I do. I don’t think it’s fair though.  
447. S2 No I~PD 
448. C Because they put all this money in  
449. S2 Well this is true. A~PR 
450. C Then Dad gave him the job too, if it wasn’t for Dad he wouldn’t have 

even had a job earlier on there. 
 

451. S2 This is true as well but I think the court would probably look upon 
that as being, that was paid work.  Do you see what I mean.  [um] 

A~CA 
I~CH 

452. S2 Its not that he was given the money, that he was paid.  He did earn it.  
[um]Sort of thing.  Do you see what I mean.  I don’t how hard a 
worker he was.  I don’t know how hard he was working to earn it, 
[yeah] but that’s  

A~LI 
I~CH 
A~PR 

453. C He’s yeah with sort of practical things he’s he’s ok, [um] he’s good 
like that [yeah but then it’s you know, because he was a shearer [um] 
and shearing another thing where you just stay and there’s only so 
many times you can shear a sheep a year [um] you have to go where 
the sheep are. [yeah] And if it wasn’t for Dad giving that other job 
[yeah] he’d just be stuck sort of chasing his tail around the country. 

 

454. S2 Yeah yeah this is true.  Um but I think it just basically comes down 
to this was his contribution, he did make a contribution to the 
household through his labour, [um] wha re regardless of where it 
came from.  Do you see what I mean?   

A~LI 
 
 
I~CH 

455. S2 I can see what your say where you’re coming from.  I can see what 
you are saying when say Dad gave him the job [um] um and this is 
true and I have to say that it may even be quite likely if he wasn’t his 
father in law he wouldn’t have got the job at all, [um ah I’m sure 
yeah]  

A~PR 

456. S2 and certainly it may also be true that he was either a very good 
shearer or a very poor shearer but either way he was probably going 
to keep that job  because [um] it was putting food in the mouth 
[yeah] er mouths of the food of his [yeah] grandchildren [yeah yeah ] 
kind of thing.   

A~PR 

457. S2 Um so but I don’t really think that we can look at it like that in a in a 
court setting.  Do you see what I mean?  [um] 

A~LI 

458. S2 In a in a negotiation or a court setting you can’t really say well we 
gave him that money, or my family gave him that money yeh it really 
is that you almost have to say that he did earn it. 

A~LI 

459. C So how much do you think he would be able to claim then in the 
court? 
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460. S2 Well, there’s what is the value of the the Oaks property currently? I~NF 
461. C Aw gosh I’m trying to think, so now, we have to make a bit of a 

guess.  That was um looking back it was a hundred thousand [um 
um] when we bought it. 

 

462. S2 And that was in?  
463. C That was after our third child so she  was in eighty eight.  
464. S2 Eighty eight yep.  Um I would have to assume ah that property 

values don’t really increase a great deal in um Maxville.  Do you 
know what I mean? [yeah] It’s not like it would in the Brisbane 
CBD. 

A~PR 
I~CH 
A~PR 

465. C Yes.  It still would increase a reasonable amount because I mean it’s 
a little bit out of Maxville [yeah]  Um Pineway but [yeah] um yeah it 
mean it still would be worth you know a reasonable amount [um] 
about because that’s like fourteen years ago. 

 

466. S2 Yeh, yeh that’s true. [so] Yeh.  Um I think its just, when you when 
we we if we go to court for a property settlement ideally we don’t go 
to court because its better to try and negotiate something [um]. 

A~ME 

467. C How do we how do we do that if we don’t go to court.  
468. S2 Um basically he either gets himself a solicitor or he attempts to 

negotiate it himself.   
A~ME 

469. S2 Um.  If um he attempts to negotiate it himself, an even better way 
would probably be to go to a mediator or an arbitrator.   

A~ME 

470. S2 Someone who is not, the court the court is very expensive.  Filing 
fees that kind of thing [um] but if you, through a mediator who is an 
expert in family law they’ll actually sit down and assess everything 
[um] and say OK maybe you need to get this maybe you need to get 
that.  That kind of thing, um [OK].   

A~CO 
A~ME 

471. S2 And so that’s, and the Family court tends to move in that direction 
rather than immediately going to court, because court is a very 
unpleasant [um] and expensive exercise [mm]. 

A~CA 

472. S2 Um you’d be more likely to get um to a a mediation,   A~ME 
473. S2 just based on what you told me here um I’d really have to sit down 

and sort of work through it ah some of the law on the area and go 
through statute and that kind of thing, um   

C~PL 

474. S2 and then maybe even talk to someone else who’s more of an expert 
on property settlements [um] and then they would be able to give me 
some kind of figure but I will say that I mean you’ve spent the last 
seventeen years raising the children, [um] that’s a major 
contribution. 

M~PR  
 
 
A~LI 

475. C Mm yes  
476. S2 And even though you you are not financially compensated by anyone 

for that work that is a contribution you are making to that marriage. 
A~LI 

477. C Mm because he hasn’t done anything [yes] since you know nineteen 
ninety five and then he was pretty hopeless for at least you know 
three years before that when he was you know behind my back 
having affairs and things. 

 

478. S2 Yes yes I~PD 
479. C Not often home.  
480. S2 Um Yes will this is it yeah  absolutely.  So I’m just going to I just C~PL  
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want to review just before we finish up um.  The, with Katrina, I 
think it might be best to apply to the court [mmm] to have her 
returned. 

 
M~LP 

481. C OK  
482. S2 Immediately.  [Yep] Umm M~LP 
483. C And then will they get the Police in if they need to.  
484. S2 They will. Yes. A~PR 
485. C So How how long will that take?  
486. S2 I really don’t know.  I mean I’ll I’ll apply for an urgent application, 

I’ll draft whatever I need to draft.  I will then give it to a 
barrister[OK} and he will then present the case.   

A~PR 
M~LP 

487. C Good  
488. S2 Um that’s gonna cost a bit of money. A~CO 
489. C OK well I haven’t got much actually in the bank at the moment. 

[yeah]  I don’t have you know access to the other trust so um could 
you give me any idea how much it would cost? 

 

490. S2 Um I think ah for myself I charge about two hundred dollars an hour. A~CO 
491. C OK  
492. S2 Umm the Barristers for court work charge a good deal of money.  

Um but I think say, I’d I’d actually have to find out I’d have to get 
back to you on that. 

A~CO 
M~PR 

493. C Is is there any way you could put a maximum cost on it so I know 
what I might be in for? 

 

494. S2 Um I think that what you would be looking at is basically I would 
find out how much it would cost and then I would sort of say to you 
this is what it would cost. 

M~PR 

495. C And I wouldn’t expect it to blow out beyond that.  
496. S2 Um I would hope not but it could be that he may in fact although 

given his financial means this is unlikely, engage a barrister [um] as 
well.   

A~CO 

497. S2 The other option also is that um we apply to Legal Aid for funds 
through them. Um 

M~PR 

498. C And if there are different steps then, [uh ha] can I sort of pay it bit by 
bit? Could you give me an idea of like say this step will cost this 
much and this step, is that possible? 

 

499. S2 Um for my own fee um I suppose yeah I could do that [um] but with 
the Barristers fee, the barrister doesn’t, you don’t actually engage the 
barrister, I engage the barrister. [right] Do you see what I mean?  
[Yeah] 

A~PR  
 
I~CH 

500. S2 And I have to pay him. [um]  Do you see what I mean? [um]  So 
when I engage a barrister, I have a contract with him and in fact he 
has nothing to do with you.  Do you see what I mean? 

A~PR 

501. C Yeah  
502. S2 So I would actually require that money right away because I need to 

pay him right away. [OK]  Do you see what I mean? [right] And he if 
I don’t pay him well [he doesn’t do anything] then I get blacklisted 
and he won’t do he won’t do anything for me in the future [Ah OK]} 
do you see. 

A~CO  
I~CH 
A~PR 
I~CH 

503. C Alright.  [um so] So are there any other sort of steps or something  
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that I can say well I’ll pay you and I’ll pay you to pay him? [yeah] 
And then you know save towards that and then maybe if there’s 
another step see how much that costs [yeah absolutely] and just see 
how far I can go. 

504. S2 Yes.  Um the other option I think ah and I’m not entirely sure on this 
I’ll look into this um is that we would just call the Police and say I 
have a custody agreement in place, my husband was supposed to 
return my daughter two weeks ago,[um] he hasn’t, [um] what are you 
gonna do about it? 

A~PR 
M~PR 
A~PR 

505. C Yeah that would be great.   
506. S2 I think actually that that might be actually our best first step. A~PR 
507. C That would be quicker.  
508. S2 UM the other thing and I mean the more you can do the less its going 

to cost you obviously. [um] 
A~CO 

509. S2 Um would be maybe to ask around as to where your husband is. 
[um]Possibly call someone that you know that knows people that he 
knows and have them ask on your behalf. 

M~PR 

510. C OK  
511. S2 Do you see what I mean? [yes].  So you can actually do, you you 

know who he is you know who his friends are. UM you may be able 
to do the sort of investigative work that needs to be done [um] 
yourself and in that case that’s that’s not going to cost you anything. 

I~CH 
A~PR 
A~CO 

512. C Yeah [um] so if I could find out if he was definitely in Marrara [uh 
ha] and then should I let you know and then you let the Police know 
or do I just let the Police know and say look, you know Katrina 
supposed to be back here, he’s nicked off, he’s in Marrara? [uh ha]  

 

513. S2 Um I think it would probably be best if you call me with that 
information. 

A~PR 

514. C OK  
515. S2 And then I’ll forward that on to the Police because sometimes [um] 

when a lawyer does something people [jump] 
M~PR 
A~PR 

516. S2 Jump. [??]  Because they know [OK] that I know or they think that I 
know [yeah] that if they don’t do what I want them to do then I can 
maybe make life a little more difficult for them [yeah] then others. 

A~PR 

517. C Yes no that’s good that suits me fine.  
518. S2 Um so maybe let’s try that one for Katrina.  [good] See how that 

works and if there’s any problems um then we can look at a court 
settlement, [um] that court kind of thing. 

M~PR 
C~PL  

519. S2 As for the divorce and the property um generally with a divorce 
settlement you would I think um do a property settlement at the same 
time. Um I’d say you are looking pretty good on the property 
settlement. Just looking at this. 

A~LI 

520. C OK  
521. S2 Um just given your contribution and the fact that you have been 

pretty much supporting four children on your own for four years 
[um] um with no help from him. 

A~LI 
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Appendix F  

 Lawyer 1 - video-stimulated recall transcript 

The text of the video-stimulated recall interview is contained in text boxes.  Column 1 
contains the segment number, column 2 shows who was speaking (R is the researcher) 
and column 3 contains the text.  The ‘interactive’ text is highlighted, see Section 3.4.1.2. 
 

1. R So this research is for a Doctor of Education Degree at Griffith 
University.  I’m researching problem solving by legal practitioners. The 
information obtained from you will only be used for research and you 
will not be identified by name in the research.  Um first I’d like some 
background information. Do you remember when you were admitted to 
practice? 

2. L1 Yes um December 95,  
3. R OK and how long have you been practising as a solicitor? 
4. L1 Since then [OK] 6 years 
5. R How long have you been practising in family law? 
6. L1 Um six years, but purely family law for about four and a half. 
7. R Do you practice in other areas; you just answered that haven’t you? 
8. L1 Pretty much, no. 
9. R Do you have an LLB degree? 
10. L1 Yes. 
11. R Did you do articles or a PLT course? 
12. L1 A PLT course 
13. R About how many other lawyers are there in your firm? 
14. L1 About 25 
15. R And is your firm in a Metropolitan area, suburbs, a regional centre or 

country? 
16. L1 Regional. 
17. R OK thank you.  Um if you’d like a drink or cup of coffee or something, 

are you right, [I’m right thankyou fine] , OK, alright now I’m going to 
play the video tape of your accreditation session, I would like you to 
stop the video at points where you see yourself forming a view or 
gaining some understanding of the client’s matter. 

18. L1 OK 
19. R Or, of what you may be able to do about the matter.  I’d also like you to 

stop the tape at points where you changed, revised or altered your view 
of or understanding, when you stop the tape I would like you to tell me 
what you were thinking at that point, also if you see anything at all on 
the tape that you want to comment about, even if you do not think that it 
relates to your understanding of the matter, please go ahead and stop the 
tape and talk about it.  At all times I want you to feel that you are in 
control of this session, but if there is something I would like to  explore I 
may ask you to comment on it.  Do you want me to clarify any aspects 
of viewing the tape and  what the expectation are ?   May I ask if you 
have formed any views of the matter before the interview. 
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20. L1 No. 
21. R Thankyou, OK if you could just press play and then stop when we …. 

 
22. L1 When we get to one of those points 
23. R Yep 

  
1: L1: Hi how are you?  
2: C: I’m all right, how are you? 
3: L1: Good thanks, I’m one of the family law solicitors, um I assume that you have 
come in today to talk about that sort of problem? 
4: C: Yeah I do. 
5: L1: Um what I we might do, just to start things off is I’ll get some initial details from 
you, name, address and things like that, and you can have a talk to me about what your 
problem is, and we can go from there. 
6: C: Sure. 
7: L1: How’s that?  
8: OK, so if you just let me know your name and address. 
9: C: My name is June Smith. 
10: L1: June, OK, and date of birth June? 
11: C: The third of the twelfth, 1957 [OK]. 
12: L1: OK and your current address? 
13: C: Oak of the Oaks which is just Pineway. [OK] Oaks is the property name. 
14: L1: OK.  And um the other party, I gather that’s your ex husband or husband, what’s 
his name? 
15: C: His name is John Gregory Smith. 
16: L1: OK and you’re separated from him? 
17: C: Yes. 
18: L1: OK so where’s he living at the moment? 
19: C: He is living at the Kings Arms Hotel.  Which is at Marlbo 
20: L1: OK and how long have you been separated? 
21: C: Ah we separated in November 1995 
22: L1: So it’s been a fair while alright?   
23: L1: Um and not divorced? 
24: C: No no separated. 
25: L1: OK, now children? 
26: C: Ah yes, I’ve four children 
 

24. R 
 

Stop ….Um….. why did you comment that it’s been a fair while? 

25. L1 
 

Because it has been six years since separation, um which is usually, it’s 
quite unusual for someone not to have come and got some advice. 

26. R 
 

You didn’t form any view from that fact alone? 

27. L1 
 

Um perhaps the view that things might have been flowing seemingly OK 
if it had gone along five years and nothing had occurred, that they had 
legal advice from. 
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28. R 
  

OK thank you. 

 
27: L1: OK, what are their names? 
28: C: Jessica,  
29: L1: OK and how old’s Jessica? 
30: C: Jessica is 15. 
31: L1: OK, yep. 
32: C: Do you want the date of birth? 
33: L1: Yep date of birth would be good. 
34: C: Third of the sixth 85. 
35: L1: OK, Jessica got a middle name at all? 
36: C: No. 
37: L1: OK, Other children? 
38: C: Catherine. 
39: L1: With a C? 
40: C: With a K, sorry. 
41: L1: K, OK, and how old’s Katherine? 
42: C: She’s thirteen. 
43: L1: And her date of birth? 
44: C: Fourth of the ninth, eighty-seven. 
45: L1: OK. 
46: C: Elizabeth, she’s twelve. 
47: L1: Yep. 
48: C: And the second of the tenth, eighty-eight. 
49: L1: OK and one more. 
50: C: Katrina. 
51: L1: All girls? 
52: C: Ahem, and she’s she’s nine years old. 
53: L1: Nine, and Katrina’s date of birth? 
54: C: Twenty eighth of the third, ninety-one. 
55: L1: OK, now where are all the girls, are they with you? 
56: C: All three, yes they are living with me. 
57: L1: They have been since you have separated? 
58: C: Ahem, yes they are with me. 
59: L1: OK, they been seeing dad at all? 
60: C: Yeah, they do, um which is half the problem. 
61: L1: OK, all right is there property issues as well? 
62: C: Um, yeah. 
63: L1: OK what we might do June is um we’ll just have a talk about the child related 
matters and then we’ll have a talk about the property [ah ha]. 
64: Now you said that that’s one of the problems, the contact that that dad is having. 
65: C: Yes yes it is um a pretty urgent problem actually. 
66: L1: Uh hum what’s, what’s happened? 
67: C: Um Katrina has contact with her father and she’s not returned. 

29. L1 So as soon as she said “Not returned” obviously there was an assumption 
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 that something urgent needed to be done if it was a recovery type issue. 
30. R OK, thank you 

 
68: L1: Oh, OK, this is the thirteen old? 
69: C: No, no this is my nine year old. 
70: L1: Oh this is nine, sorry. 
71: C: Katrina, she is my youngest daughter [OK]. 
72: L1: And what about the other girls? Did they go or do they go with Katrina? 
73: C: No she just went on her own. 
74: L1: OK, why is that, the the other girls don’t want to go or? 
75: C: They just, they all have contact if they want too but Katrina’s just. 
76: L1: OK when did she go? 
77: C: Um she was taken ah the weekend before last. [OK] Ah and she was due back on 
Sunday night [OK]. 
78: L1: And has that been a regular type of arrangement where he would just drop her 
back? 
79: C: Every weekend, every weekend he has her. 
80: L1: Every weekend. 
81: C: He takes her every weekend. 
82: L1: Oh, OK. 
83: C: When he can. 
84: L1: So, so not every weekend, you know, without fail? 
85: C: No. 
86: L1: How often, would you say? 
87: C: Oh, most weekends you know, she loves seeing her dad.  
88: L1: Alright, so when  
 

31. L1 Um I probably formed an assumption that there had been had been  fairly 
regular contact and, that had been going on for about  five years so there 
was an assumption that things really had been seemingly fairly smooth 
until this this hiccup. 

32. R Thankyou. 
 
were you first, did he advise you that she wasn’t coming back [no no] or she just didn’t 
come back? 
89: C: She just didn’t come back. 
90: L1: And have you spoken to her or him? 
91: C: No I haven’t been able to get in contact with either of them, I’ve checked his 
address every single day and he’s just not been there ah  
92: L1: That’s at the hotel is it? 
93: C: Uh, huh, and  
94: L1: And he’s he’s not been back to the hotel? 
95: C: No he’s not there, um he has been late before by a couple of days [um um] but 
never by this long. 
96: L1: OK, [um] right, so does he have her at the hotel, does he? 
97: C: Yes. 
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98: L1: OK, hows, what type of arrangement is that, is that you know, is that a couple of 
rooms that he’s got there? 
99: C: Yeah, he’s got a room there yeah. 
100: L1: Does he work there or? 
101: C: No he doesn’t work there 
102: L1: Just just accommodation.  
103: All right, but, but what have they told you? That he’s just not come, not been in? 
[19]  
104: C: He just hasn’t been there I’ve been checking and he hasn’t been there um and 
yeah I just haven’t been able to find them. 
105: L1: OK 
106: C: So I need to, I need to find her. 
107: L1: Sure, sure there are certain things that we can do um such as applications to the 
court for an urgent order for recovery and things like that, 
108: um, one of the things that we need to have a think about is of course, is where might 
he be?   
109: Have you got any ideas, has he got family in any particular place? 
110: C: Uh yes he does have some family 
111: L1: Where are they? 
112: C: Um oh sorry oh I am just having a, I’m in a panic. 
113: L1: That’s all right, that’s all right take your time. 
114: C: Um he has an aunt [ah ha] 
115: L1: And where does she live? 
116: C: His aunt lives at um, Murrara. 
117: L1: OK whereabouts is that? 
118: C: It’s the Northern Territory [OK]  
 

33. L1 
 

At that point there is there’s a partial assumption I guess that one of the 
options are looking in the Northern Territory and possibly we are looking 
at interstate move [Um]. 

 
119: L1: And that is that a close aunt, does he have regular contact with her? 
120: C: Yeah quite a close aunt. 
121: L1: Alright, anyone else in the family? 
122: C: Not in, not in his immediate family. 
123: L1: OK, so the aunt’s pretty much his his main family member? 
124: C: Yeah, 
125: L1: And she’s in the northern territory. 
126: C: Yep. 
127: L1: Is there a likelihood that he might have gone up there? 
128: C: It’s possible, um. 
129: L1: Has she been at school? 
130: C: No, she hasn’t been to school. 
131: L1: OK, what school does she usually go to? 
132: C: Uh, just the local primary school [OK]. 
133: L1: And not called or anything like that? 
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134: C: No. 
135: L1: OK, what we can do is um make an urgent application to the court,  
136: now I gather from what you’ve said that there’s no formal orders in place? 
137: C: No. 
138: L1: So you’ve just kind of gone on an informal arrangement that, that’s worked 
fairly well [um]to date, 
139: um what we would do is make an application to the court and seek an urgent order 
that um Katrina and of course the other girls reside with you [ah ha]  
140: and that, seek further orders that if necessary um that we be able to locate him in 
certain ways and I’ll have a talk to you about that in a minute, 
141: and um that if necessary the Federal Police can go and recover her if if he fails to 
return her, um pursuant to that order,   
142: OK so um in relation to the location order that we might be seeking, what we would 
need to think about is who would know where he is and who would be able to be ordered 
by the court to tell, the court where he is or to be able to give the court information about 
where he is. 
143: C: Right. 
144: L1: OK, so for instance um you would think that his aunt would have, he would 
keep in contact with her? 
145: C: Um, well she lives in Marrara,  
146: L1: Uh hum 
147: C: So um, and I’ve just found out the other day he applied for a job   
148: L1: Oh OK, 
149: C: Up there, as well 
 

34. L1 
 

So that, that was really a confirmation of the possibility of him being in 
the Northern Territory when she said that, about him, applying for a job it 
was again an assumption that it was the most likely place. [um good] 

 
150: L1: How did you find that out? 
151: C: Um through a friend, [OK] I just heard that that an old mate there in Marrara has 
a job there for him, um but he hasn’t had a job for a long time he has been on the dole 
[OK]. 
 

35. L1 Um the comment by her that he’s been on the dole,[Um]  um immediately 
made me think of a, an order against him to get the provision of the 
information that he, where he, is located. 

36. R OK, thank you. 
 
152: L1: Well that makes it a little easier I guess um because one of the ways that we can 
go about getting a location order is by um asking the court order Centrelink to give us 
information where his latest address is 
153: um, now if he hasn’t changed that address it might be a little bit difficult 
154: but then we could look at perhaps um the court ordering his aunt to give the 
information or um take some other steps to try to locate him and, 
155: of course in the meantime we can make um some calls as well and see you know 
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where that might lead us, [ah ha]  
156: um do you get on with his aunt at all? 
157: C: Oh um I don’t really know her very well. 
158: L1: OK so there wouldn’t be much point in you giving her a call, she wouldn’t tell 
you 
159: C: I know her, I know her but I don’t, I’m not close not close. 
160: L1: All right, would she be likely to tip him off if, if she knew that you called? 
161: C: That’s possible they’ve got a very close family connections. 
162: L1: Well in that case we we’re probably better off not doing that, we are probably 
better off just applying to the court for the order and seeking an order that Centrelink 
provide the information and the alternate that the aunt also um be ordered to provide that 
information. 
163: C: OK. 
164: L1: OK and hopefully that that can track him down in a fairly short amount of time. 
165: C: Sure. 
166: L1:Um, what we could also do is, is appoint a process server to try to find him, and 
serve him with the documents as well,  
167: and of course if, if the process server found him that would absolve the need of 
getting his address Because he would effectively have no ????.[sure] 
168: um except so far as the Federal Police may need the address to um to go and the 
child, 
169: but there is certainly things we can do and we can do it quite urgently, [ah ha]  
170: um what we can do is, is start the application immediately and ask for an urgent date 
and for the um hearing of the application to take place without having served him 
because we can’t find him and the court will quite often do that in your circumstances, 
171: um we will just need to do an affidavit detailing that the children have been in your 
care and this is what has happened  
172: and um the court will will generally consider on um an ex parte basis that means 
without him being involved in the proceedings, 
173: um so that we could then get the the residence order in your favour on an interim 
basis and, and seek those sorts of orders, 
174: OK so don’t don’t be too stressed, there are things that we can do and do fairly 
quickly [uh ha] 
175: C: OK, OK because I, because the order, I have an order granting custody to me. 
 

37. L1 
 

She then commented that she has an order so I then had to change my view 
of of the need of getting a residence order, [Ah um]  um which I had 
previously confirmed with her that that she didn’t have any formal 
arrangements [yes] , but but that she then told me subsequently that she did. 

38. R Did you read anything else into that? 
39. L1 

 
Um, not particularly. 

40. R OK, thank you. 
 
176: L1: Oh you do have an order? 
177: C: Yeah, um and he just has access um but I hear his names have changed what 
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what does that mean? 
178: L1: Um basically you still have what the court consider residence of the children 
custody’s an old term, that’s basically been taken over by just an order that the children 
reside with you 
179: and um rather than him having access he would now be seen to have contact, it 
[51]has very similar effect um its just the different terminology.  
180: So that, that would still work in your favour in that we could show the court these 
were the orders that were made, and um that we should have an order to locate him and 
recover the child pursuant to that order, [OK] so so it’s it’s still an order in place, its just 
a different term. 
181: C: Right [OK] 
182: L1: Um it has some implications so far as whom has guardianship of the child but 
that doesn’t impact on the current situation too much anyway and in fact that you’ve got a 
custody order means that the children should reside with you and therefore but he is 
breaching his obligations and that make it far more serious because he can actually um be 
held  
 

41. L1 
 

At that point whilst I was talking to her, it it kind of occurred to me that 
there was also a contempt issue as well, so when she first mentioned about 
the orders my first thought was about not having have to actually seek a 
residence order, but as I was explaining it to her, [um]  it occurred to me 
that there was actually a further issue of the contempt really. 

42. R 
 

OK thank-you 

 
by the court to be in contempt of those current orders in addition to the requirement that 
he he do return. 
183: C: Uh huh. 
184: L1: Um there is an obligation under the Family Law Act that he not remove the 
child from your care and things like that so, there’s certainly a lot of trouble that he will 
be in for having done it 
185: C: Uh huh 
186: L1: OK. 
187: C: Um, so will you be able to help me stop John from seeing Katrina ever again? 
 

43. L1 
 

By by that comment um, I formed an assumption that she she certainly 
had a secondary option, um, secondary view, that because he done this 
there should be no more contact and it was clear that I would have to talk 
to her about that issue, um because you may have unrealistic expectations 
of what the result of him breaching it would be. 

44. R 
 

Um [yeh go on] um, at at that stage you didn’t think that there could be 
any other reason why she said that ? 

45. L1 
 

Um, as in the or as in? 

46. R 
 

As in wanting to see the child again? 
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47. L1 
 

Um I  I it did occur to me that I had to find out  more information to 
whether there was any risk. 

48. R 
 

Yep, thank-you  

 
188: L1: Well no, not necessarily, the court will certainly look at the the current 
arrangement and they may, may review the current contact arrangements given that what 
has occurred um, 
189: we can then seek other orders for contact, or we can seek um if the circumstances 
warrant it, no contact, but the court will look at the overall circumstances, 
190: simply the fact that he’s he’s done this doesn’t mean that he’d be prevented from 
seeing the children again 
191: the court will just have to be satisfied that there are safe guards in place and that 
he’s aware of his obligations.  OK? [um um]  
192: The court generally won’t prevent him having contact with the child, um providing 
that there’s no real concern about the child’s welfare with him. 
193: C: Right. 
194: L1: OK, um they will certainly look at what he’s done and will see it as an 
irresponsible act by him and they may say that that impacts upon his ability to properly 
parent. 
195: C: Uhmmm. 
196: L1: But they probably won’t, the court probably won’t prevent him having an 
ongoing contact. 
197: C: Right, so there is nothing that I can do? 
198: L1: Well no there is, there is certainly things that you can do so far as getting the 
child back onto your care an putting into place certain safeguards to make sure he doesn’t 
do this again, [uh ha] 
199: and and part of the contempt proceedings um involves the court making him 
abundantly aware of his obligations and duties [um] and they can punish him as well if, if 
the circumstances warrant it and that, that could be by a fine and, and in serious cases it 
can be by imprisonment. 
200: C: Oh OK. 
201: L1: I I don’t think that that would be the case here um the court have, have really a 
three step approach and firstly they would want to make sure that he is aware of his 
obligations and make sure um he does a parenting program or something to bring him up 
to date with what his obligations are. 
202: C: Right.  
203: L1: OK 
204: C: So I just really don’t want him to have contact with my children ever again 
especially Katrina. 
205: L1: Is there any reason why Katrina might be in danger with him or or a concern 
about her welfare with him? 
206: C: Well um I don’t necessarily think that she’s probably in danger but um, I just, I 
you know I just don’t think that he is sort of fit to, to be her. 
207: L1: Because of what he has done here? 
208: C: Well yes, because of this and you know he just hasn’t, hasn’t been around, hasn’t 
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been around for awhile. 
 

49. L1 
 

So from that comment I was starting to form an assumption that she may 
have some unrealistic expectations of what what his role should be and 
what um the impact of the contravention would be, so I I then as you see 
led on to ask a more specific questions about what kind of risks there 
might be to the children because it didn’t, she didn’t, seem to be 
volunteering anything 

50. R 
 
 

No. 

51. L1 
 

Which, would normally be the case if there was a real risk um of harm. 

52. R 
 

OK, thank you. 

 
209: L1: But he’s been having contact on [???] 
210: C: He has contact yeah a lot of weekends but you know it’s a it’s a bit sporadic so. 
211: L1: Um I I can certainly understand your distress about this incident, there’s, there’s 
no doubt that um its very stressful for you and the court will not be happy at all with what 
he has done, 
212: um he’s certainly going to be um in a bit of trouble about that he’s going to have 
explain, try and explain himself to the court, 
213: and the child’s going to have to come back into your care  
214: and he will be, you know, put through a contempt process which the court will come 
down quite strongly on him about his obligations, 
215: but in general the court will see that the child has the right to have an ongoing 
relationship with you and dad,  
216: and um certainly unless there is any real concern about the welfare then they will 
usually facilitate ongoing contact. 
217: One of the things they will look at is both of your ability to look after the children 
and his ability to look after children whilst their in his care or she is in his care and they 
will look at the child’s wishes  
218: um, they will look at the actions that he’s taken in relation to this and weighing it all 
up they will decide what’s in the child’s best interests, in so far as future contacts 
concerned [uh ha] Ok. 
219: From but what you’ve said to me, it may be the case that um they, the court doesn’t 
think its its severe enough situation to warrant stopping contact altogether. 
220: C: OK. 
221: L1: That they will simply address the current problem, and make sure that the child 
comes back to you, and then look at what goes on from here. 
222: C: Right 
223: L1: OK? 
224: C: OK. 
225: L1: So that, that’s I suppose, one issue that there, that we can start an application on 
an urgent basis and um I will take some further details from you later about that [??]. 
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226: But have no um worries, that the court will certainly hear it on an urgent basis and 
they will certainly give us enough orders or whatever orders we need [uh ha] to locate 
and get the child back.  
 

53. R 
 

Why do you say there is “no worries” about them going on an urgent 
basis?  What was .. 

54. L1 
 

Um because the child had been taken effectively with no details and um 
she did have an order in her favour according to her instructions. So in my 
experience the court will generally hear that urgently within a day or two 
if it seems um, OK for them 

55. R 
 

Thank you. 

 
[OK] OK 
227: L1: All right so what about the other children, they’re, they’re still all with you? 
228: C: Yes, they’re all with me  
 

56. R 
 

Um at this stage, had you decided not to pursue any more questioning 
about if there are any other reasons why the girl shouldn’t have contact 
with him.? 

57. L1 
 

Um well I did ask her whether there were any specific [um] reasons and 
and she couldn’t really give me any specific reasons, so on that basis um, 
there didn’t seem anything apparent to to really deal with the issue of 
ongoing contact. And it it seemed more,  I I  I figured that asking about 
the other children might actually lead into to some other issues as well 
that um might impact upon why she in fact didn’t want them and they 
weren’t having contact, so there was something in the back of my mind 
that thought well  find out why they’re  not and that might lead to, to the 
issue. 

58. R 
 

But why was, why was that in the back of your mind? 

59. L1 
 

Um because its, its I suppose a little strange for for the youngest child 
only to go, when the other three aren’t going, you usually have at least a 
couple going or a couple um that were seeing dad on a regular basis. 

60. R 
 

OK thanks. 

 
um he he and he and Katrina have a special, you know ,relationship. 
229: L1: Are they particularly close? 
230: C: They are, they are very close. 
231: L1: OK 
232: C: But um. 
233: L1: Has she expressed wishes to stay with him or anything like that to you? 
234: C: Umm no not really, I mean she, she likes being where she is she likes her home 
and her school um all her friends and you know she likes being with her sisters an that 
kind of thing it’s just I think that John her father has some you know a special spot for 
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her. 
 

61. L1 
 

When um she said that they had a particular close relationship the 
youngest child and the father um, I just I thought it prudent to ask them 
more questions about whether there might be any prospect of him 
retaining, getting residence,  in relation to that child [um ] and that’s why 
I then went on to ask about what had she expressed any wishes and mum 
then said that she was happy where she was and by the school, so didn’t 
think that it was all that necessary to pursue it in any particularity. 

62. R 
 

Right, thank you. 

 
235: L1: Because she is the youngest daughter, but that’s fine and um it may be that 
especially because the other children are of you know older ages, fifteen to twelve their 
wishes so far as ongoing contact is gong to have a fairly high priority [uh ha] 
236: and certainly the fifteen year old if she says look I don’t want to visit dad then it’s 
unlikely that the court will make an order that she actually visit [um]. 
237: Um but that’s something that we an address so far as the ongoing arrangements are 
concerned  
238: and if he’s moved to the Northern Territory anyway maybe we have got to address 
the whole contact issue totally [yeah] because he won’t be in the same town. 
239: C: Sure. 
240: L1: OK. 
241: C: OK. 
242: L1: So any other issues in relation to the children, [cough cough] 
243: paying child support [um] and the like, he’s been on the job search so he probably 
wouldn’t be paying much. 
244: C: No and he’s got this, this job at Mararah now um . 
245: L1: Well we think he has I guess. 
246: C: Yeah and he is probably gets thirty thousand a year from that. 
247: L1: What’s he do? 
248: C: Um, well he was a shearer on my parents property and my dads and worked 
around my house and then he worked for a tractor company for a while until we 
umseparated. 
249: L1: OK, did he stop work then did he? 
250: C: Yeah he stopped work. 
251: L1: Did he lose his job or did he just decide he didn’t want to work anymore? 
252: C: Well we moved, we moved to the Northern Territory. 
253: L1: Oh OK so he has been in [Norther Territory] the has he?  
254: C: Oh he was with me he, yeah, yeah he was born in the Northern Territory. 
255: L1: OK, [yeah] OK so after separation he went back for a while did he? 
256: C: Yeah and he’s gone back there now. 
257: L1: And how long’s he been back here? 
258: C: Um well he just comes to, to collect the children. 
 

63. L1 At that point I was a bit mystified I guess because she previously said that 



 297

 um, he had contact almost every week end [um] and then she was talking 
about him having gone back to the Northern Territory and comes back 
[um] um so I needed to find out some more information there and, clarify 
that, because I was thinking that maybe I, had to readjust [… ] what we 
were talking about 

 
259: L1: OK 
260: C: So they don’t live that far away. 
261: L1: OK, OK alright I see, um so he went up to the Northern Territory but has been 
back around here for a while and now we think that he has gone back up there to start 
work again. 
262: C: He has got a managers job up there. 
263: L1: OK, Do you know whereabouts this manager’s job is? 
264: C: No I don’t 
265: L1: You just know that the? 
266: C: Yeah I just heard that one through the grapevine. 
267: L1: OK, so he may be earning about thirty thousand a year,  [Yeah] OK 
268: but since separation you’ve had what child support just paid at a minimal or nil rate? 
269: C: Yep 
270: L1: OK 
271: C: Because he had never had a great deal of money, [ah ha] all this sort of gone to 
buying house property [right] 
272: L1: So so far as the child support is concerned if he is working at another job then 
he will be assessed to pay child support and you would, 
273: I would expect that you had probably made an application for assessment 
previously? 
274: C: Uh  
275: L1: Or have you’ve never got, got child support at all? 
 
 

64. L1 
 

Um at that point we were talking, we kind of got onto child support and um 
as we were talking about it, it occurred to me that I better actually check 
that if she had actually made an assess., an application for assessment, and 
um she then confirmed that she didn’t and so  I had to readjust what we 
were talking about rather than simply talking about an issue about child 
support that was being dealt with,  [um] we might have to deal with as well. 

65. R 
 

OK, thank you. 

 
276: C: Well I haven’t been receiving a lot of child support but um it’s sort of been on an 
informal, [OK] an informal basis. 
277: L1: So you’ve not done it through the child support agency? 
278: C: No, so are there? 
279: L1: There, there is a child support agency um, is the appropriate place to, for them 
to make an assessment [OK] 
280: Um you know certainly you have got three, four children that need, need some 
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support, 
281: the child support would assess him to pay maintenance dependant on his income 
[OK] and or his ability to earn money, 
282: and even if he is on job search it will be a minimum amount that he would have to 
pay, 
283: um that application can just be made through the child support agency themselves 
[ah ha].  
284: And um their usually in the um Taxation Office as part of one of the taxation 
departments so we can assist you with that or you can simply just go out to um the depart 
the child support agency, and fill out the forms and do things like that and they will just 
process it and assess him based on his income. OK. 
285: C: OK. 
286: L1: Um there’s certain processes that you can take if he’s not declaring income, so 
if he’s working and working for cash or something like that then you can do a review 
and, and take steps like that but the first step is certainly going up to the agency and 
actually applying for an assessment,  [uh ha]  
287: I would expect that they’ll work on his last year income, or non income rather, and 
it’lll probably be five dollars a week to start with,  
288: but then you just apply for a review on the basis that is he is now working and 
they’ll re review it through the process. [right] OK 
289: C: OK 
290: L1: So that’s one thing that we will need to have a look at down the track and make 
sure that’s all under control. 
291: C: Yeah 
292: L1: All right, so what else do we have to talk about, do you want to have a talk 
about property? 
293: C: Umm 
294: L1: Anything else in relation to the kids that we need to address now or? 
 

66. R 
 

Why did you ask again about the children at that point? 

67. L1 Um Because it didn’t seem that there was a lot of reason why she was so 
negative to contact  [um] um, so I was then tyring to give her another 
another lead in, to talk about any other main issues that might be 
worrying her. 

68. R 

 

OK thankyou. 

 
295: C: Well, I’m a little bit worried, I’m a bit worried about um, about John you know 
being fit to care for for Katrina, not necessarily fit but you know um I’m her mother and 
therefore I’m very concerned about her welfare [um] and you know he does take her to 
pubs and um 
296: L1: Cause he lives at the the hotel, which is a bit odd, are you happy with that 
arrangement, were you you? 
297: C: Not really, 
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298: L1: But you haven’t opposed it purely because you didn’t feel that that you could 
or? 
299: C: I didn’t really um, since we’ve separated I suppose I haven’t, things have been 
OK um, I didn’t really want to cause more confusion and and um heartache and that kind 
of thing, [um] than there already is [ah ha]. 
 

69. L1 
 

I suppose at that time when she said that things had been OK and that she 
didn’t want to cause any more confusion, um or  or heartache or whatever, 
it, it seemed to me, or I formed an assumption that it really can’t be all that 
bad if, if she hasn’t been to, to raise it, with any one before, or that she 
wasn’t really talking about anything of of serious nature. 

70. R 
 

Right 

 
300: L1: So tell me a bit about the concerns you do have, one of them is is him taking her 
to hotels. 
301: C: Yeah, 
302: L1: OK when you’re talking about him taking her to hotels what kind of examples 
of you know does he take her to into the bar itself or into? 
303: C: Well he takes her into the pubs I mean that where he I suppose if he is not 
working a lot then and if he’s living at the hotel then he’s spending a lot of time 
socialising there [um] and um you know she’s only nine [um] so she has to she has to 
hang out with him. 
304: L1: So is that usually all weekend that she will go and spend the weekend at the 
hotel? 
305: C: Yeah, yeah I mean I I suppose they do a few other things he’ s got he’s got you 
know I told you he’s got his aunt up there, so she will see a little of him I am not close 
with her um but he is. 
 

71. L1 
 

At that time when he, she was talking about he has her aunt I was feeling a 
bit confused because the aunt was in Northern Territory  [yes] and um, I 
think I then went on to try and clarify a little bit more again but um in the 
back of my mind also thinking that it could simply be, this, the person who 
is playing the th the client, might have got a bit confused and might be 
trying to, you know, adlib a little bit. 

72. R Yeah OK. 
 
306: L1: But that’s where he is now? 
307: C: Well all that that’s they live in the same in the same place. 
308: L1: OK 
309: C: Not necessarily not the same house. 
310: L1: OK so this Kings Arms Hotel is that his old address? 
311: C: [cough] Yeah, yeah he’s, he sort of lives, his aunt lives in the Northern Territory. 
312: L1: Right. 
313: C: But he does have friends in the Northern Territory and he visits them quite 
frequently  
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73. L1 

 
At that point I thought it probably wasn’t worth pursuing that issue purely 
because I felt that it was something that, had been created because because 
of the falseness of the circumstances and and simply an error in what she 
was trying to tell me rather than a real client issue? 

74. R 
 

So it didn’t um mirror anything that you’d experienced in practice. 

75. L1 
 

Not really, because it kind of you know, talking about weekends and then 
talking about two different, totally different places  [um] it didn’t, didn’t, 
wouldn’t work, would have happened. [yep yep]   

 
as well, so I don’t know whether she’s gone there with him,  he’s got, he’s been he’s been 
seeing a lady up there as well. [OK] 
314: L1: So even if he comes back here then you’ve still got a concern about him taking 
her to the hotel every weekend [yes] and staying with her at the hotel. 
315: C: Yeah. [OK] 
316: L1: So who’s this other the woman he’s seeing, do you know who she is?  
317: C: I don’t know I’ve never met her, um  
318: L1: Do you know her name? 
319: C: No, I can ‘t 
320: L1: That was, I was just thinking one of the other options that we can try and locate 
him through. 
321: C: Yes that’s possible. 
322: L1: OK so if if he will on the basis that he is um ordered to return her or the police 
go and get her to come back here um and he moved back, we would be proposing that if 
he does have contact it be away from the hotel. 
323: C: Yes, OK that would be good. [yep]  
324: L1: We can certainly do that and the court really wouldn’t see that that a hotel is a 
proper place for a nine year old to be spending a lot of time. 
325: C: So if he didn’t take her to the pubs though he would have to take her to where he 
is with this lady that that  he’s now living  
326: L1: Except though that’s the Northern Territory  
 

76. L1 
 

Again she, she kind of jumped back in and said well if he didn’t take her to 
the pub he would have to take her to the place he is with this woman [um] 
in the Northern Territory and again I was thinking that are we not talking 
about the same sort of arrangement [yes]  um so  I guess I was a little bit 
confused because I wasn’t sure if it was her ad ad libbing and I couldn’t 
really pursue it without making it difficult 

77. R 
 

Yes. 

78. L1 
 

Um, so yeah it was a bit hard. 

79. R 
 

Yeah. 
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so weekend contact is is not going to happen if he’s living in the Northern Territory. 
327: We would have to look at some alternative proposals for contact, and that may be 
contact on the school holidays or something like that. [OK] 
328: C: OK 
329: L1: OK and so we’d probably got to have a look at those options that if he does stay 
in the Northern Territory what kind of contact is he going to have and what kind of 
contact are you and the children going to feel comfortable with. 
330: C: OK 
331: L1: OK, so other than[cough] the moving her into the pub all the time um what are 
the are the other concerns that you have, you mentioned about this lady? 
332: C: Um I suppose that I just don’t know I don’t know who she is and I don’t know 
whether I want this woman to to have a role in in bringing up my daughter.  
 

80. L1 
 

Um at that point I was really forming an assumption that it, it probably isn’t 
all that much, that of concern there, it might be just issues that are, that are 
bothering mum,  instead of being real issues that impact on the child’s 
welfare. 

81. R 
 

Why did you think that? 

82. L1 
 

Um because I I  led her into basically saying  what are the other tell me the 
other concerns you have and it seemed like she was kind of just trying to 
find, find some things, you know, well kind of, well you know,  I really 
don’t know about this other woman you know um, what, whats your 
concerns about her, well I just don’t know her and I don’t know whether 
she’s appropriate,  where as, I would generally find if there was a real 
concern they would be straight out there and, and saying that you know  
[yep ]that he abuses her or whatever. 

83. R 
 

Yep OK thankyou. 

 
[OK] [right] 
333: L1: Um, certainly the court  won’t allow someone of an inappropriate um 
background or has an in appropriate sort of um um record to have an ongoing 
involvement in the children’s lives 
334: so you could be assured that if something were discovered that causes you serious 
concern about that woman, then that would be one of the bases that the court could limit 
contact or put some protection in place in relation to the children. 
335: However the court have got to balance that with someone’s right to live their life 
normally, so that if there wasn’t any real concern about her,  
336: and there maybe or there may not , you don’t know we may need to do some 
investigations or ask him once he is located about that, 
337: um but if if she’s found to be a reasonable normal sort of person, then the court 
would probably be a bit reluctant to limit um the father so far as who he can spend some 
time with providing that there is not inappropriate activities going on in relation to the 
kids or she is not an inappropriate person, [OK] 
338: that’s something that we can have a look at and certainly ask some questions about 
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OK [yep].   
339: Alright, so anything else we haven’t covered as yet in relation to your concerns 
about the kids? 
340: C: Um, well no now  know that we can find her, that you will be able to help me 
find her, um yeah um I suppose we can’t really, you can't really help me to stop him from 
seeing my daughter for good. 
341: L1: Probably, probably that won’t be the result um if the court are satisfied that he is 
a proper person to have the children in his care and from what you’ve told me there there 
wouldn’t seem to be any real indications that that’s not the case, [ah ha]  
342: Um you know unless something came up in our investigations or in the proceedings, 
that would cause us to have concern. [OK] 
343: C: OK 
344: L1: What about the other three children, do they want to have contact or they’re a 
bit unsure? 
345: C: They’re a little bit unsure I think that you know ah we were talking about how 
he’s her favourite  
346: L1: Yeah, yeah um OK. So’s that covered everything that you wanted to have a talk 
about in relation to the children? 
347: C: So far yeah. 
348: L1: Well I will get some more details from you to ??? about um particularities so 
that we can start that application to, to get a location order for the return of the child. 
 

84. R 
 

You didn’t um pursue anything when she said he’s her favourite um is that 
[um] not something that ? 

85. L1 
 

Well hey I had asked her about that before 

86. R 
 

Right . 

87. L1 
 

And, and she kind of past reference talked about her being the youngest 

88. R 
 

Right. 

89. L1 
 

Um, so I  I assumed that that was that was really the reason behind it and it 
wasn’t any biological issue or anything like that. 

90. R 
 

OK, thank you. 

 
349: C: OK. 
350: L1: OK. 
351: C: Because I would be happy to to you know, to pay, [yeh sure] to pay um for him 
to to you know find a place to live and and to find a place to stay with his friend, with his 
girl friend. 
352: L1: Around, in in this area? 
 

91. L1 
 

I guess I started asking questions then because I was a little bit mystified as 
to why she was volunteering that she would be paying for him to re-
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establish himself [um] um, so that’s why I was then asking a couple more 
questions about that where it was going really. 

92. R 
 

That would be strange in your experience. ? 

93. L1 
 

In my experience, it would be very strange. 

 
353: C: Well, if I did that, then the money that I have if I paid for him to to set up his 
own house then on the proviso that he doesn’t see my children anymore. 
354: L1: Um one of the difficulties with that I suppose is that you you can never stop him 
making an application, so that you might say to him ‘look I’ll do this for you if you agree 
not to see the children again’ um there’s nothing that you can put in place that he 
relinquishes his rights, or rather rights to start an application and seek contact orders,  
355: so I I really wouldn’t be advising that purely because I don’t think that it would 
achieve, what you need to achieve in the long run, you’re not going to assure yourself 
that he is not going to come back anyway and look for them and try and have contact 
with them. 
356: Certainly it is something that we can look at so far as, what what arrangements can 
be made in relation to you know children and property arrangements, 
357: but it’s not really an agreement that you can enter into that gives you any sort of 
protection.  
358: C: Right 
359: L1: OK, the court are fairly open to someone bringing in an application at any point 
in time and they’re really not going to um stop someone seeing them simply because we 
say well we agreed to do this on this basis. 
360: OK and, and the fact that you’re happy to to set him up, um if the court are 
concerned about his current environment, like like living in the pub, and um they don’t 
think that’s an appropriate place for a child then they will require him to put some better 
arrangements in place and they can maybe um restrain him from having contact with her 
in certain places,  
361: so that maybe something the court can do anyway without you having to to foot the 
bill for it. 
362: C: OK. 
363: L1: OK? So um let’s have a talk about the property situation,  
364: what um what were the assets at the time you separated? 
365: C: Um well we had a we used to live with my parents at Pineway where I was born 
[Yeah] 
366: L1: Where you are know is that right [Yeah] 
367: So how far away is that?  Close by? 
368: C: It’s fairly close by. 
369: L1: I just  ?????? [yeah yeah] OK so you used to live there 
370: C: We lived there together and um when we met John as I said before John was a 
shearer [um um] and he had a contract um but when we we were married he gave up his 
contract and he came to work for my father [OK] my parents weren’t particularly happy 
about us getting married though because John’s part Aboriginal and [OK] and they had 
reservations about that.   
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94. L1 

 
 

At that point when she said part Aboriginal I thought well I’ve got to 
rethink it a little bit too, in relation to the children, because that’s one of the 
issues that the court would look at, um, that hadn’t arisen before really. 

95. R No, OK. 
 
 
[OK yeah] But my father um my father paid him um farm hand sort of wages [right] and 
we both lived there and worked there [uh um] but eventually we moved out [yeah] so we 
could buy our own place and dad gave us $20,000 to do that and he also bought us a car. 
371: L1: OK, and and a motor vehicle. 
372: C: Yeah 
373: L1:How much was that worth? 
374: C Oh.. 
375: L1:Do you still have that one? 
376: C :I still have that one, yeah 
377: L1: OK 
378: C: Probably $5000 at least  
379: L1: So when was this that you moved out, very long before you separated? 
380: C: Oh yeah we we moved out we bought a place of our own and then we had 3 
children um so then we had to get a bigger place. 
381: L1: OK, so you used that and bought bought a house [yeah] and OK how much was 
that place that you bought? 
382: C: Oh we bought another place that was 500 acres that was ten thousand, a hundred 
thousand dollars sorry. 
383: L1: So you used that money from from that to buy then another place? [Yeah] 
384: C: Well we only we only got um eighty thousand from that but dad gave us another 
thirty thousand to make up the costs. [OK] 
385: L1: So you have got eighty from the sale from the other house, [ah ha] and you had 
twenty thousand from your dad, so the rest of the sixty was that paid off by a mortgage or 
something was it. 
386: C: Yeah 
387: L1: OK so dad chipped in another thirty thousand? 
388: C: Yep  
389: L1: OK. 
390: C: Ten thousand of that went in costs so 
391: L1: Yeah, sure, OK and so did you use, it was ah hundred thousand to to purchase 
was it so you didn’t have the mortgage or anything like that. 
392: C: It was just a rambling kind of place [um um] but um John’s very good at 
reservations and that, reservations, renovations so um [um um] he completed extensive 
renovations on the property  
 

96. L1 
 

At that point I formed an assumption that there was a fairly hefty 
contribution by her,  but by her parents but also some contribution issue in 
relation to the renovations that she was talking about. 

97. R  OK, thank you, can you just leave it [yeah] so I can change the tape? 
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[OK] and he stopped working with dad at that time a well. 
393: L1: To do the renovations or to? 
394: C: Um, [to do other things as well] well to do the renovations but when, when he 
left, when dad and I left when John and I left dad [uh ha] at our home at Pineways um 
John and he had a falling out 
395: L1: OK 
396: C: Um  
397: L1: So did he do any other work as well as renovating? 
398: C: Yeah he worked for a local tractor company, it wasn’t he didn’t earn a lot of 
money but it was enough to keep us going really 
399: L1: So that was most of the time that you were together at that other place? 
400: C: Yeah my mum helped us out every now and then but didn’t tell dad because of 
the falling out 
401: L1: Sure, um and how much was he earning at that tractor company? 
402: C: Not probably about, you know, ah maybe thirty thousand there as well it wasn’t a 
great deal, twenty five thousand. 
403: L1: And were you working at the time [no] or just looking after the kids, 
404: C: No I was just looking after the children. 
405: L1: Not that that’s just doing that.  
406: OK so um what’s happened with that property have you is that where you still live 
or now you’re back with mum and dad’s? 
407: C: I’m living at Pineways now [um um] 
408: L1: So what happened to that property? 
409: C: Well it’s we haven’t, it’s still there [um um] um we haven’t gone about selling 
that yet. 
410: L1: Right 
411: C: Um John really hasn’t been around um enough to talk about that um … 
 

98. L1 
 

Again when she was talking about he hasn’t really been around  [um] um 
you know I was thinking oh there’s a bit of conflict there in what she’s 
telling me about the children um but again I was in the back of my mind I 
was thinking, is this because she ad-libs and we just have to kind of  ?? 
move on from that, if it were a normal client I would probably be delving a 
fair bit deeper than that and saying, well what are you actually mean by you 
know not being around much. 

99. R 
 

OK we might just hold it there. 

 
412: L1: How much? 
413: C: He 
414: L1: Sorry keep going  
415: C: No, no, you’re right. 
416: L1: How much would that be worth, do you have any idea?  Is it difficult to 
estimate? 
417: C: It is probably a bit hard to estimate, with renovations and that sort of thing but 
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um 
418: L1: More than a hundred and fifty or  
419: C: Probably around about a hundred and fifty [OK] I have another hundred and fifty 
thousand in a trust account which dad left to me when he died,  
 

100. L1 
 

At that point you could move it, there’s family money I guess [um] and 
that further questions have to be asked about that. 

 
but my mother’s the trustee of that so I can't get to that at all. 
420: L1: So what kind of do you know what kind of trust it is, is it called a certain name 
or 
421: C: Look I’m sorry I don’t know  
422: L1: You might have to get some more details of that, as to how it is set up because 
that’ll obviously have an impact upon how soon you can get it, [sure] or whether it is 
something that’s taken into account and in what sort of way, [sure] OK so we will need 
some more details of that.  
423: OK so your mums still alive ? 
424: C: Yeah 
425: L1: OK, and you’re living with her? 
426: C: I’m living with her at the moment. 
427: L1: Do you know if you have got to wait till a certain age to get that money? 
428: C: No it’s up to her; it’s completely up to her 
429: L1: And all the kids have been living with your mum and yourself as well 
430: C: Ahem 
431: L1: OK so really the only property other than the issue of the trust, which is kind of 
aside is that house or that land I guess and you’ve got the car, which isn’t worth much. 
432: C: No not anymore 
433: L1: Anything else, did he take any money or did he have any thing else that he um 
retained?  
434: C: No he’s, there is the issue of the house but we don’t have a lot of money the two 
of us together, I mean um our asset pretty much is that, is that property. [OK] 
435: L1: Alright and we’re just not sure about the value of it, it may be one hundred and 
fifty, maybe more, maybe less, not sure? 
436: C: Probably, I’d think that that is probably pretty much right. 
437: L1: OK, it maybe that we need to get someone to go and have a look at it to give us 
some more accurate idea of how much that’s worth, [sure] 
438: um now superannuation? 
439: C: No. 
440: L1: No?  OK your dad didn’t pay into a a fund when he worked for your dad? 
441: C: No he only payed him a very minimal wage, they didn’t get along very well 
442: L1: And what about when he worked for the tractor company, you don’t recall him 
having super there? 
443: C: No  
444: L1: Well we’ll assume that there is no superannuation but that might be something 
that we have got to have a look at and see whether there is any sort of fund that you may 
have not known about. 
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445: I would say its going to be minimal anyway if he is only earning minimal wages  
446: so um we will just leave that aside for the moment  
447: and um Jen what about you, are you, you not working your just working with mum 
on the farm? 
448: C: Yeah I’m just working with her, trying to keep the the house together. 
449: L1: And mum’s in good health? 
450: C: Ahem  
451: L1: Good, OK what kind of farming property is it? 
452: C: Cows 
453: L1: Cattle farm, so it requires a fair bit of work. 
454: C: Is only, it’s quite small 
455: L1: OK, so do you and mum manage it yourselves or do you have? 
456: C: Well we have help with the daughters and  
457: L1: So you all do a bit of work around 
458: C: Yep [OK] 
459: L1: And, and what’s their property worth? Is it a big property or it’s only small you 
said 
460: C: Oh yeah it’s, it’s the cattle, it’s quite a large property but um the farm doesn’t 
really, it only takes up a small part of that. 
461: L1: Not that that’s really going to come into it much I mean its your mum’s, I gather 
its in your mum’s name 
462: C: Yeah, yeah 
463: L1: So um it’s not really going to have an impact except so far as in relation to your 
accommodation arrangements in relation to whether your getting any income from that 
farm.  
464: So how, what’s the arrangements financially at the farm? Do you? does your mum 
give you money or do you get money from Centrelink or? 
 

101. L1 
 

I asked that reason about the income because, I’d previously formed an 
assumption from the fact that she hadn’t applied for a child support 
assistance [umm] that she can’t be getting Centrelink benefits. 

102. R 
 

Yep. 

103. L1 
 

So  I thought well she has got to be getting money from somewhere so 
I have to find out about that. 

104. R 
 

OK. 

 
465: C: I work for mum so we don’t really, she doesn’t really pay as such, the money that 
I the the money that we generate through the running of the farm [um um]  we just sort of 
put back into, you know she helps me with the daughters [sure] and um um dad left her a 
little bit of money as well but, [um um] for the property for the up keep of the property 
and all that kind of business. 
466: L1: OK now this money that’s in trust is that the total amount that’s in, you’ve any 
amounts to date from that trust? 
467: C: No 
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468: L1: So its just all been sitting and mums just waiting to decide whether she is going 
to give it to you or not,  
469: OK so you have enough really to to live on from from your mum, 
470: Your not you don’t get Centrelink benefits? 
 

105. L1 In saying that I was just trying to find a bit more information about the 
trust  [um] because she was fairly vague about that [yes]  , and um I 
was a bit reluctant to commit to any particular advice until I’d found 
out a bit more about that, because she might have said that she had a 
hundred thousand that she’s expended. 

106. R 
 

Um OK. 

 
471: C: No not at the moment, but I suppose I could, could I see about? 
472: L1: You could see about that you know   
473: um certainly there’s probably going to be an issue about what this property is worth 
in your entitlement in relation to that because Centrelink have got certain minimal 
requirements 
474: but um I wouldn’t I wouldn’t hesitate to go and have a talk to them about what you 
can get from Centrelink um and any little amount that you can get is going to help you 
and the girls, [um] so I’d I’d go and see about that as well definitely.   
475: And and we really need to have a think about where we go with property settlement 
[um] 
476: and do it, you know sooner rather than later because I gather this this  property is 
sitting there and even though renovations are done, who’s maintaining it? 
477: C: Yeah 
478: L1: Are you maintaining it? 
479: C: No, well you know, not really, we haven’t really got a lot of time since dad died 
[um] and I’ve got the four girls to look after and I’m sort of just trying to help mum with 
the farm so that all ??? doing basically 
480: L1: And what about rates, has someone been paying those? 
481: C: All that sort of business has been cared for up to date, but I just to to sell  the 
property 
482: L1: I think that that’s a good idea,  I certainly what we should do is look at, if 
necessary including the property application, where we make the other application to the 
court ….. 
 

107. R 
 

Why, why  did you say  “I don’t think that’s a good idea”? 

108. L1 
 

No I said I do. 

109. R 
 

Oh , why did you say that? 

110. L1 
 
 

Um because the property was sitting there um and she said that they 
renovated it so there was a concern about it just kind of wasting a bit 
and there is, would also be in due course, an issue about whose paying 
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the rates and that sort of thing um, so it would, and  it seemed a bit 
strange that the husband wasn’t living there, so he obviously either 
either didn’t want to live there or he wasn’t interested in it um, so from 
that point of view it seemed that it probably needed to be sold. 

111. R 
 

Yeah Um, OK, thank you. 

 
483: and um it may be that he agrees that the property be sold and than we can do that 
fairly quickly, [uh ha] 
484: if he’s not going to agree, we can ask the court for an order that the property be sold 
um 
485: or give him the option of perhaps retaining um the property dependant upon what 
what I think your entitlement might be [OK]. 
486: and and that’s largely to be honest going to depend on this trust [uh ha], if the trust 
can be seen as really your property which I feel that it probably will be dependant on the 
set up but then that would be something that the court do take into account 
 

112. L1 
 

When I said I feel that it would probably will be, um that was really 
from the way that she described it, she said  you know “mum she is 
holding it from me” not that, you know, that its mums money or 
anything like that, [um] so um  while I said you know we need to find 
out more details, it was really an assumption that it probably would be 
an asset of hers really. 

113. R OK. 
 
487: C: OK 
488: L1: And um if you’ve got one hundred and fifty thousand so far as a trust fund and 
the property is w orth a hundred and fifty it may be that um the courts still think that you 
should get more than a fifty percent share because you have got kids to look after 
489: And um you have not really got an independent income,  
490: um but it maybe that we have got to you know look at how much percentage that he 
does get, because he has not really got a large ability to earn either, [no]  
491: which has an impact two ways, one being it minimises your amount of child 
support, [um] 
492: and the other of course being that he hasn’t got a large ability to ah maintain 
himself.   
493: So it may be you still get somewhere around the seventy, seventy five percent of the 
property the whole property including the trust, 
494: and um I will just do some quick calculations about that for you, so that would that 
would come to about say about two twenty five thousand so you’d get the trust property 
plus say fifty thousand or a bit more. 
495: C: So the fact that he has now got this, this wife or this not wife girlfriend that he is 
seeing, this other woman, does that, does that affect the amount of money that he gets or 
496: L1: Um, it can, I mean if she’s wealthy then yes it may and may impact upon that 
and that’s one of the things that we need to have a look at.   
497: Because if if he’s now independently living and able to support himself then it will 
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be something that the court will really say well he doesn’t need as much as maybe he 
would off otherwise. 
498: C: OK 
499: L1: The court looks at a three step approach really, now first you look at,  a four 
step really, they look at the what the assets are and the trust may or may not be taken 
account, 
 

114. L1 
 

At that point I was trying to think through what I’d told her and and it 
occurred to me that I hadn’t really properly addressed the contributions 
of her parents[um] so I thought, well I will just go back and clarify that 
and bring that more into account. 

115. R 
 

OK. 

 
probably will,  
500: They look look at the contributions that each of you have made. Now the trust will 
really be seen as your contribution and the rest dependent I mean it is largely your 
contribution anyway really isn’t it, ‘cause whilst he has put in some renovations its 
probably not not  a lot I mean it may have increased the value a bit.  [ah ha]  
501: So from that point of view it may be that you will get more than 75% actually 
because I need to l recalculate that a bit. [sound of calculator]  
502: It may be as low as say 10% or something [OK] that he’s got an entitlement to, 
503: um we will probably need to have a bit more ???? at his capacity to earn and what 
your needs are and things like that before we give you some definite percentages 
504: but the fact that your dads put in that money um that really all he’s contributed is 
you know working and earning some income but and doing some renovations 
505: but you have contributed a lot more through your family by them putting you up in 
houses, um providing him a job for instance giving him money to buy houses that sort of 
thing, 
506: so by far you are going to get the large percent of the property, [OK] 
507: OK I just we really do need to have a bit more of a look [yeah]at this discretionary 
trust [yeah] and his circumstances 
508: but I think maybe a range between 75 to 90 % towards you is what is likely 
509: C: OK 
510: L1: OK so you’re going to be able to set yourself up fairly reasonably, OK 
511: C: OK 
512: L1: Um other than that, we will refine that estimate a little bit as we go along and as 
I get some details from him 
513: but certainly I think that we should put in an application for property settlement as 
well OK? 
514: C: OK. 
515: L1: Alright, we missed anything it, or you’ve got any other queries about that? 
516: C: Um, no. 
517: L1: One thing that did occur to me while we were talking about that is um you said 
that he is partly Aboriginal decent? 
518: That will be one of the things that the court will look at when so far as they relate to 
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the kids. 
519: In that they will consider that it’s important that the children maintain some sort of 
heritage connection as well. 
520: So um that’s one we will try to talk about. 
521: C: Yeah because he just he’s finally claimed his Aboriginal heritage um and I think 
that while I was talking to you before about um you know but um he has this special bond 
with Katrina but um he believes that she’s the only one that he really wants to take with 
him, but she’s so confused she’s, you know he is giving her all these peculiar ideas about 
you know his culture and that kind of thing…. 
 

116. L1 
 

And  when she said giving her all these peculiar ideas [um] about culture and 
things  I I mean that the assumption was, that she doesn’t really believe it or 
accept that sort of things and that that’s an issue that is probably going to be 
need to be addressed with further. 

117. R 
 

When she said um he’s finally claimed his Aboriginal descent did you 
consider following that up? 

118. L1 
 

Um, not in a huge not not really because it didn’t, by the way she said it , it 
didn’t occur that there was any question mark about whether he was really 
Aboriginal  [no] or not. [OK] And the fact that, you know, whether he claims 
it later or earlier, its probably still a factor to take into account. 

119. R 
 

Right, OK, thank-you. 

 
522: L1: Well as I said it will be something that the court will certainly look at, the need 
to maintain a certain cultural connection [OK] 
523: and that um will be one of the factors that that will certainly weigh in his favour to 
maintain a regularity of contact with her, OK 
524: C: So the fact that, that the lady that he is has had an affair and is now living with is 
an Aboriginal, will that? 
525: L1: That will have an impact but probably no more than the fact he himself is you 
know has the need to maintain that sort of connection. 
526: C: So that  won’t have anything to with with her maintaining that connection um-
sorry John maintaining that connection with Katrina’s 
527: L1: Look it may do, it may do, it may lay with the fact that he’s an Aboriginal 
heritage to say that the child should see them more often, 
528: or look he may even apply for a residence application in relation to Katrina  
529: and that may be one of the factors that the court would look at [OK] ah as well as 
other things of course like his ability to look after her and her connection with the other 
girls and that sort of thing [sure]. 
530: I don’t think at this stage that there’s a lot to worry about so far as the residency 
application so far as him being able to retain her, 
531: um but it’s a factor that that will have to be considered [Yeah]  
532: But it still needs to be considered. 
533: and um certainly as she gets older her wishes will be more important and things like 
that,  
534: but um first things first we should bring that application to get her returned and then 
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start that sort of thing, [Yeah] 
535: um now so far as costs for that are concerned… 
 

120. R 
 

You raised, that it is him applying for residence, [uh um] what were 
your thoughts when you raised that? 

121. L1 
 

Um, the fact that she was talking about this Aboriginal heritage and, um, 
recent cases on, you know, the emphasis that the courts have placed on 
the need to maintain that, and what she had previously said about this 
close connection that um, even though the real focus was on the short 
term recovery, that it might be something that would arise down the 
track and, and it was wise to put her on notice that it could happen, that 
we might not be just talking about a contact issue  

122. R OK thank-you 
 
536: C: ???? 
537: L1: um we will need to give you a cost agreement which sets out our hourly rate  
and what we charge [OK] and um we’ll send that out to you.   
538: And um then you will need to have a look at and make a decision on what basis you  
then proceed, [OK] 
539: because we do need you to um agree to enter to that agreement with us, certainly 
there are other solicitors that may charge less or may charge pursuant to a different type 
of scale [OK]  but um and you can see a solicitor about an independent advice in relation 
to costs but um wait until you get that because you’ll need to have a good read through 
that [ah ha] and um make a decision on on whether you do want us to to continue the case 
[OK] or whether you want to see someone about that. 
540: C: Um I don’t have a lot of money in the bank at the moment um do you can you 
give me some sort of, can you guarantee me a maximum fee 
541: L1: um we don’t usually um look at lump sum fees, because that that would be 
inappropriate but we could probably give you an estimate of a maximum, 
542: Um I would expect to do an interim application to get the child back and get a 
recovery that sort of thing, 
543: You’re probably are looking at in the vicinity of say three thousand dollars.  
544: And from that point on after getting that interim order then the costs really depend 
on how he responds and what kind of process, 
545: but if it goes to a full hearing um the costs could be in the vicinity of say twenty, 
twenty five thousand dollars. 
546: um so I won’t give you any false expectations there, I mean it does get quite costly 
but the first step is would be about three thousand dollars. OK 
547: C: So that’s sort of the costs at each stage.  
548: L1: It, it kind of is um there is a few different stages it goes through, a lot of the 
costs really are chewed up in the final hearings [OK] 
549: so that if you do get to soon after having an interim order and reaching an 
agreement, then it may be that you only look at costs of about four or five thousand 
dollars, 
550: but if it goes on to a final hearing and we have to prepare for a final hearing, then 
that that’s when costs do start to mount up.   
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551: What we do though is each at each step of the way we give you an estimate of costs 
to the next stage and as much as we can to the hearing as well.  [um um] OK 
552: C: OK 
553: L1: You can have read through that cost agreement, ‘cause that would that would 
really sets things out for you  
 

123. R 
 

What do you base your estimates of costs 
on? 

 

124. L1 
 

Um on cost agreement really and on my 
experience of how much time it usually 
takes and what kind of, you know, 
involvement it generally takes 

 

125. R 
 

So, your experience of past matters?  

126. L1 
 

Yes, generally.  

127. R 
 

Thanks.  

and as I said if you feel the need if your feel the need to or certainly um you feel free to 
go and get some independent legal advice about that and um have a look at that. 
554: C: OK 
555: L1: OK? 
556: C: OK 
557: L1: And we will certainly need to get some more details from you so far as the 
actual um applications concerning the affidavit we will need to go with that.  
558: And what I want you to bring back for me so far as the propertys [ah ha] is 
concerned is a copy of that trust deed? 
559: C: OK 
560: L1: And, and maybe dad’s will as well, [ah ha] 
561: because that will give me an indication to what extent that can be taken into 
account.  
562: [OK] I still don’t think it’s  going to impact too much because the contributions by 
far weigh in your favour either way  
563: Um but it’s something that we need to to really have a look at. [OK] 
564: C: Um and the assessment of the property that um John has done all the renovations 
on so I need to get an assessment on it 
565: L1: Yeah, you certainly should and um if you do get someone to go and assess it, 
maybe talk to them about the condition of the property, how it was and how it’s 
renovated and what kind of value that’s improved it as well 
566: because that will give me a bit of guidance as well. 
567: But I gather you have probably assisted him in the renovations anyway [Yeah]  
568: Um it will certainly give me a little bit more assistance in giving you some more 
definite figures 
569: well there’s certainly no worries about him obtaining that that trust account money 
or a large portion of of the money from the sale of the property, OK  
570: C: Yep. 
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571: L1: Alright well that’s probably as much as we need to do today, unless you’ve 
you’ve got  some other questions that we didn’t cover? 
572: C: No I think that um, I think that uh 
573: L1: There is just one thing that I didn’t get off you I don’t think is the date of your 
marriage. 
574: C: Ah that’s the twenty second of the eleventh nineteen eighty-one. 
575: L1: And what we’ll need to start proceedings is also your marriage certificate. 
576: C: OK 
577: L1: Because the court will need that as well.  
578: OK and in the mean time I think that you probably need to go off and have a talk to 
child support agency and Centrelink as well,[Yeah] 
579: so that next time and and we probably need to do it fairly quickly, the longer you 
wait the more difficult it will be so, I would suggest that you um have a think about 
where we go and whether you want to proceed on the basis that that’s probably how 
much it’s going to cost um we need to do something within the next few days. [ah ha] 
OK, alright 
580: C: Yeah 
581: L1: OK well unless there’s anything else that you’ve got to ask me that’s probably 
as much as we need to cover today [uh ha] and um we can go from there. [Alright] OK 
582: C: Thanks. 
 
 

128. L1 That is pretty much it,  
129. R OK what made you think about the marriage date of marriage at that stage? 
130. L1 

 
Um, because as I was wrapping it up with her I was just thinking, whether 
there was anything I hadn’t got off her  um that I would need to normally 
open a file, the information  that I would normally have on a file and um, 
one of those things is the date of a marriage and um, that’s really why I 
kind of usually at the end, just before they go, have a quick think, make 
sure  I got all the  basic information, dates of birth etc that I need. 

131. R 
 

OK.  Good thank-you very much. 

132. L1 
 

No problem we done?. 
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Appendix G 

Lawyer 2 - video-stimulated recall transcript 

The text of the video-stimulated recall interview is contained in text boxes.  Column 1 
contains the segment number, column 2 shows who was speaking (R is the researcher) 
and column 3 contains the text.  The ‘interactive’ text is highlighted, see Section 3.4.1.2. 
 

1. R 
 

My research concerns how legal practitioners go about solving practical 
legal problems [yep yep]  little is known abut this, particularly about how 
expert practitioners think about problems, I am now going to play the 
videotape 

2. L2 
 

We never give up 

3. R 
 

Well that’s something I need to know. 

4. L2 
 

Yeh, we never give up. 

5. R 
 

I am now going to play the video tape of your accreditation 
interview,[um] I would like you to stop the tape at points where you see 
yourself forming a view of the matter or gaining some understanding, of 
it 

6. L2 
 

Righto 

7. R 
 

Um, or forming a view of what you may be able to do about the matter, 
I’d also like you to stop the tape at points where you changed, revised or 
altered your view.[yeh]  When you stop the tape I’d like you to tell me 
what you were thinking at that point.[uh ha]  Um, if you see anything at 
all you want to comment on the tape feel free to stop [uh ha] comment on 
it, at all times I want you to feel that you are in control of the session but 
if there is something I want to explore I may ask you to comment on it, 
um do you want me to clarify anything? 

8. L2 No 
9. R 

 
OK, may I ask if you’ve formed any views of the matter before the 
interview? 

10. L2 
 

No 

11. R 
 

Ok, Thankyou, so if you want to start the tape and 

12. L2 
 

There was nothing upon which to form a view. 

13. R 
 

No. 

14. L2 
 

The first comment about your process is that you can’t see the client [no]  
so you can’t see the reactions from the client to certain input from mum 
from the solicitor [no] an I think that’s a flaw, you know, um it would 
have been possible to get both people in the video shot [yes] and I think 
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that’s a failing but anyway 
15. R 

 
 

They also use professional people to do [yeh] this so it’s interesting [yeh] 

 
  
1: L2: How can we help you today? 
2: C: Um have a really urgent problem actually, [um] my husband has my daughter [yes] 
and um he hasn’t returned her from contact, she was taken by him the weekend before 
last and was due back on Sunday night. I have checked his address everyday and he’s not 
there um. 
3: L2: Alright so if we could have just have a look at that. He is not at the address where 
the child was, what’s the what do you think are the possibilities? 
 

16. L2 
 

I made a decision right then about um a course of, a course of action [um] 
upon which I needed some more information and I go into that now. 

17. R 
 

OK 

18. L2 
 

Is that what you wanted? 

19. R 
 

Yes, what was the decision? 

20. L2 
 

Well I, I immediately wanted to find out what um ah what ah the urgency 
really was and um, whether, I knew then we were talking about abduction, 

21. R 
 

OK 

22. L2 
 

And I was I was going to run down a road ah as to whether ah this 
particular father had any real prospects of getting and I think I say it later, 
out of town, out of the state or out of the country,[right] to determine the 
level of urgency and what actually needed to be done. 

23. R 
 

OK 

 
4: C: Well, I don’t know he has been late before [um] 
5: L2: Has been this late before? 
6: C: No.  
7: L2: This has been nearly a week and a half isn’t it? 
8: C: Yes that right, I mean he has only been late by a couple of days before, [yeah] but 
this is a bit strange.  [OK] And I’m really worried um 
9: L2:  Do you know where his parents live? 
10: C: I, I know where he lives but um and I know where his aunt lives but I don’t know 
anything any where any other where his relatives are [right]. 
11: L2: Has he said anything in the past about um keeping the child, has he made, has he 
given you any indication, how long for instance have you been separated? 
12: C: We separated in 1995. 
13: L2: Right so that’s quite a while  



 317

14: C: Yeah, 
15: L2: The child’s been with you all the time? 
16: C: My children stay with me [um] um I have custody of them [um um] but he has 
access to them, I know I hear the names of these are changeable, what does that mean? 
17: L2: Oh, well in the 95 amendments to the legislation um the concept of custody and 
access to children changed, um  
18: Those terms, the terminology changed in the legislation, um where the child lives 
lives ah is now referred to as residence and um where the, where the child might visit 
with another parent or significant other in their life is is referred to as contact  
19: so um this, the whole object of the exercise here was to ensure that children 
maintained contact and a relationship [cough] with both of their parents [right] and it was 
to remove concepts of ownership out of the law,  
20: so um ah that terminology’s certainly changed, your order predates 1995 then or 
predates the end of that year. It was made that year was it? 
21: C:Um yeah 1995  
22: L2: 1995 yeah the legislation came in, in 1996, it came effective in 96. 
23: OK look um obviously this is an emotive time and there is some urgency associated 
with what you want to do 
24: um what I might do if it is OK with you is I’ll get some I’ll get some statistical 
details, [no that’s fine] there’s a few things that we had to run through just then for 
instance the difference being there being one child and there being a number of them and 
those orders that are going to help me help you make some decision 
25: C: Yep  
26: L2: What today’s about really is looking at the issues that are most important to you.  
27: I want to have a um get some facts we’ll have a look at what your options are in terms 
of how to deal with those issues.   
28: Um I would like to check particularly in relation to his retaining the child the um the 
real probability that he can either leave town leave the state or leave the country um and 
then that will help us tailor um what sort of things you can do to certainly find them and 
um take such steps as might be necessary to perhaps get them back [uh ha] 
 

24. L2 
 

Right, what I’m doing now, is um ah, I, I’ve let her have a bit of a go [yes] 
to get it off her chest what she wants and I’ve I’ve asked some questions of 
her um to clarify that for myself [ah ha] um and that’s a process I use to let 
the client own the meeting for a little awhile. 

25. R 
 

Right. 

26. L2 
 

Right so um and I’m going to go through the dead dull and boring stuff 
now,[um]  I’m going to get every-bodies full name and the correct spelling 
and their addresses and the dates of birth and when the kids were born and 
when they were married and when they separated and all that sort of stuff. 

27. R 
 

OK 

28. L2 
 

And, and the um and I I pick a time you know when I think she’s 
comfortable that I understand that there’s a problem and that I am going to 
work on it. So is that right 
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29. R 
 

Yes Yeah, and letting her have that time, does that help you understand the 
problem or is that t make her feel relaxed. 

30. L2 
 

Its to do both, its to do both and this is quite surreal in that um by the time 
we got to the end of this interview I think that I had managed to suck out 
every fact that they were holding back [um] and I’m not sure [yep] um the 
um normally a real life client will come in and just gush,[yeah] you will get 
their life’s history in five minutes, that didn’t happen here this was like 
pulling teeth, 

31. R 
 

I think they were scripted to. 

32. L2 
 

They were scripted to withhold [yeah]  and um and that’s quite unreal, you 
know it doesn’t happen [um] um the deeper we got into the interview the 
more facts came to light that were helpful in one respect or another so,[um]  
so I I do want to find out what their major concern is [yep] um ah straight 
away and try an um empathise with that [um] and then formulate a 
plan,[OK] this stuff now is just about you know give me give me the ???. 

 
29: L2: I’m going to need a few stats, now look this will sound like the census form that 
you just completed but if you’ll just bear with me for a little while, they’ll help us. [sure]  
30: Can you give us you’re your full name? 
31: C: June Smith 
32: L2: OK and where are you living June? 
33: C: Ah um a property called the Oaks, [yes]  and it’s at Pineways Pineway. 
34: L2: Can I have your date of birth? 
35: C: The third of the twelfth ninety fifty-seven. 
36: L2: And um a phone number where I can reach you. 
37: C: Ah yep,  55216893 
38: L2: And will that be a home number? 
39: C: Ahem 
40: L2: Do you work June? 
41: C: No I I help out around the house and I care for my four children ?????. 
42: L2: Alright.  Do you carry a mobile? 
43: C: Um um 
44: L2: All right now the children’s father, what’s his name? 
45: C: John Gregory Smith. 
46: L2: And ah oh, where was he leaving? 
47: C: [cough] At the Kings Arms hotel in Marville 
48: L2: Marv[ille] 
49: L2:So he rented a room did he? 
50: C: Ahem,  
51: L2: That’s interesting; we will talk about that, the contact that he was having in a 
minute. His date of birth? 
52: C: The tenth of the eleventh fifty-seven. 
53: L2: And um were you both born in Australia? 
54: C: Yes. 
55: L2: Un OK er does he work? 
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56: C: He’s a shearer. 
57: L2: Right, so he follows the work somewhat seasonal. 
58: C: Yeah, at the moment yeah [uh ha]. 
59: L2: Is he, he’s not working now? 
60: C: He’s working, I think he’s working at the moment. Um I sort of heard from a mate 
of his up where um his family is from that [um] um he’s applied for a job in the Northern 
Territory um [alright]. He hasn’t been working for a while and he’s been on the dole but 
um you know this old friend says he has a job ???, where his lives and where he works 
[sorry] well where his aunt lives and where his family lives [OK] in Marrara in the 
Northern Territory. 
61: L2: So his family’s in Barrara, [Marrara yeah] yeah sorry can you spell it. 
62: C: Yeah um M-A-R-R-A-R-A. 
63: L2: How long he’s been on the dole? 
64: C: Well um we separated in 95  
 

33. L2 
 

Where I am going now is his financial capacity to jump on a jet and go 
to Venezuela [OK] right so, um that’s why I’m digging around with this 
dole question um you know if your going to abduct a child and leave for 
some other part of the world you need money [yep], its simple as that 
and this guy hasn’t got any [OK] so there. 

 
he worked um for a tractor company and prior to that and prior to that again he worked 
for my father [um um] um so he’s been on the dole for a few years since um. 
65: L2: About five or six years, is that right? 
66: C: Yeah this is the first job that he would have has since we separated. 
67: L2: OK um when he had work with um your father and the tractor company what was 
he doing? 
68: C: Well when he worked with my father um he worked [yes] as a farmhand, 
69: L2: Right, 
70: C: Home duties that kind of thing, shearing around around [yeah] the property and 
then when he worked for a tractor um um then he stopped working for my dad he took up 
a job in town with the tractor company. 
71: L2: Was it selling or something was it?  He hasn’t worked for 5 or 6 years.   
72: Um you are married I take it. 
73: C: No, separated 
74: L2: Yes [yeah] but [yeah] but you’re married? 
75: C: [Um] Yep but I am separated now. 
76: L2: When were you married? 
77: C: 1981, twenty second of the eleventh 1981. [alright] 
 

34. L2 
 

I always check that [ah um] because I the current state of play with um 
ah many people is they live in a de-facto relationship and consider 
themselves married, [right] so I always ask the question and um that’s 
just a standard thing that I check because obviously your ability to use 
different legislation changes 

35. R OK so the solution changes depending 



 320

36. L2 
 

Absolutely,[yep]  yeah if they have well if they have a property problem 
now and there not married its part 19 of the Property Law Act, since the 
demise of the cross vesting legislation you can’t do anything for a de-
facto couple in the Family Law Act other than children. 

37. R No 
 
78: L2: I want to come back to that issue of um of his being on the dole but  
79: um OK and there’s four children you said.  
80: Right OH They must be a handful, what are their names? 
81: C: Jessica 
82: L2: I better have their full names hey, 
83: C: Its just Jessica Smith they’ve got no middle names. 
84: L2: Jessica Smith, date of birth? 
85: C: Third of the sixth eighty-five. [Yeah yes] She’s fifteen.  [Yep] Um Katherine 
Smith, 
86: L2: Is it a K or a C? 
87: C: K. 
 

38. L2 
 

The purpose of all this is […] that if you know um you have got to have 
all the statistical data to complete material 

39. R Right 
40. L2 

 
And while I don’t get everything if I’ve got the basics in one hit I 
always do the basics of the first first interview [yep] and I think that 
there is um, there is a little bit of relationship building in that, in that um 
I can I then know all the kids names and I [um] and I know a little bit 
about the background. 

 
88: L2: A-r-i-n-e? 
89: C: E-r-i-n-e [Smith] 
90: L2: Her date of birth? 
91: C: Fourth of the ninth, eighty-seven. [eighty seven]  
92: L2: She would be thirteen is that right? 
93: C: Yep,  
94: L2: And then. 
95: C: Elizabeth Smith. 
96: L2: Elizabeth Smith yes? 
97: C: Second of the tenth eighty-eight. [yeah] 
98: L2: Now you’re getting me, now twelve. Is that right? 
99: C: And Katrina. 
100: L2: Is that a K? 
101: C: K. K-a-t-r-i-n-a [Katrina Smith] 
102: L2: And she’s when? 
103: C: Twenty-eighth of the third, ninety-one [twenty eight of the third ninety-one] 
which makes her nine. 
104: L2: Nine thank you for that; maths is not my strong suit. 
105: All right OK look um clearly this the issue of them having to take ??, one of the 
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things ?? contact.  
106: Um what was he having, what sort of contact was he having? 
107: C: Um [cough cough] he’s take he’d come and take her for the weekend [yeah] 
which was fine um. 
108: L2: Hang on, you said her, he he wasn’t taking all the children? 
109: C: No he was just taking the one.  
110: L2: He was just taking the one? 
 

41. L2 
 

This is pivotal, I, I didn’t understand how he was having contact with four 
kids in a one room um [hotel] hotel [yeh] and he wasn’t, and um it comes 
to pass that he’s only taking one child, so it changes the way that I’ve been 
thinking about it 

42. R How did it change the way you’re thinking? 
43. L2 

 
Well um I’m running down a track here looking for how he’s going to 
escape, [um] how is he going to get out of town and some more of that 
happening in a minute uh, but he’s only really had ah any significant 
contact with one child so that made it easy 

44. R 
 

Yes 
 

45. L2 
 

And um ah I suppose there’s you know it enhances his chances of getting 
where ever he is going, um I haven’t formed an opinion yet about how fast 
where going to do anything because I’m, I’m I suppose its around about 
now I’m starting to get the idea that the facts aren’t coming [right] as quick 
as they should 

46. R OK 
47. L2 Alright, but anyhow lets see. 

 
111: C: Katrina. 
112: L2: Um  OK um, the youngest one? 
113: C: Ahem 
114: L2: So was he seeing the other children? 
115: C: No, [alright] he was seeing them occasionally when he came around but the only 
one that went to stay with him was Katrina. 
116: L2: Was Katrina.  How was he accommodating her, like um he’s staying in this 
hotel, is that a like. Is that just a room or? 
117: C: Yeah he has got a room in the pub and he takes her to the pub. The pubs where he 
stays that’s his contact with her. [um um] 
118: L2: So you said you said before that he’d been um um he’d been late returning her 
by some days, sometimes. 
119: C: Just a couple of days sometimes yeah . 
120: L2: How often would that have happened in the last five years? 
121: C: UM ah well a few times ‘cause when he when it was one or two days this time I 
wasn’t I was concerned of course naturally [yep] but um wasn’t overtly worried until it 
got past, he’s never been late later you know than three days before and um I’ve always 
sort of heard something about him so [yeah] and his whereabouts or anything but I don’t 
know anything about it this time. This is the first time he’s been really really late. 
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48. L2 

 
I think I just made a decision to stop writing 

49. R Uh um 
50. L2 You see that little move just before…. see that …[um] …I went to write 

something [um] and I’ve gone, no, hang on, I need to pay attention here 
and I’ve stopped myself…so often you can get tied down with, and you see 
that when I’m writing my heads down and she’s talking to me [yes] and 
that’s like, “just keep talking I’m writing” [yes] you know it happens quite 
a bit and it shouldn’t, you’ve got to strike a balance somewhere if your 
actually taking instructions [yes] but I just stopped myself from writing 
something down then 

  
122: L2: Right, now um just forgive me for not writing but are you in the same town, you 
live in the same town?  
123: C: Yes 
124: L2: Yeah I just wanted to check  
125: C: We used we used yeah we used to live in the same town but. 
126: L2: But you don’t now? I am just looking at the logistics of the contact. 
127: C: Sure. 
128: L2:  He has to come some distance to pick Katrina up does he or? 
129: C: He we live in the same place in the same town, it’s it’s not that far away. 
130: L2: Right OK, I just got the impression that you might be in two different towns 
[no] that’s all.  
131: C: He um but he does have these contacts in the Northern Territory. [um] you know 
?? 
132: L2: All right, there’re more than contacts I suppose, they’re is his family and given 
his financial circumstances he may want to rely on them to some extent.   
133: Um what’s the, ah the relationship with Katrina must be quite strong, is it? 
134: C: Yeah, he’s got a special sort of relationship with her you know. 
135: L2: And how does she feel about that? 
136: C: Well I think you know she loves her father  [um] of course um and as being the 
youngest, I think there’s just this sort of special, special bond that they share, um you 
know she he finds him really interesting and um loves to spend time with him. 
137: L2: OK are you worried about her safety whilst she is with him? 
138: C: I’m not worried about her physical safety, no. 
 
L2 
 

That’s a really important fact 

R 
 
 

Mmm 

L2 
 

That’s a timing fact, um the um, um what I’m investigating here is how fast do we 
have to do this,[yep] you know some people will come in and say I really need to 
do this right now, um and ah you can see that there’s a sense of urgency with them, 
um in this particular, she was a she’s a young actress, [yes] girl and she’s 
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presenting reasonably calm,[um] quite cool about this, no panic um that’s why I’m 
I’m checking this out, um it makes a difference to how I decide to run the matter, 

R 
 

Right 

L2 
 

Somebody walks in and says my child been abducted I’m afraid there going to get 
on a plane and leave Australia, um I’ll check all that out [um] we’ll check out the 
urgency, we’ll check the risk factor, this here didn’t present that way. 

R 
 

No. 

L2 
 
 

I didn’t have that possibility the next thing I’ve got to look at is, is the child in any 
danger, all this affects price 

R 
 

Right  

L2 
 

It all affects price, you want me to down tools and do something yesterday,[um]  
its going to cost [yeh]  you know ah so I’ve got to check out what that real sense of 
urgency is without um giving the client this impression I don’t care [um] yeah  
alright, so that’s what’s happening here. 

R 
 

Right OK 

L2 
 

And that that’s a really important fact in that the child’s ok in it [yes] 

 
139: L2: So he’s ah he’s quite um he’s ah caring and um informed enough to be able to 
meet her physical needs and he’ll look after her, is that right?  
140: C: Yeah, I I believe he’ll look after her or or I wouldn’t have you know allowed him 
to to continue seeing her [no] throughout these years, so [OK] but um [alright] you know 
I I just don’t I don’t trust him. 
141: L2: Yes, although he’s been um um he’s been a little late before and that’s not been 
a problem, but what we’re now talking what a week and a half, two weeks. [yes] OK 
142: C: No contact, no no communication with me at all [right] 
143: L2: Alright I’m just concerned to make sure that um this is a level of urgency 
question really, um about how we are going to handle this, 
144: so um ah the next thing I wanted to go through is his resources [uh uh] um he’s been 
on the dole for five years, I assume that he has very little or no money? 
145: C: Yeah, he doesn’t have a great deal of money no. [right] 
146: L2: He has a car? 
147: C: No, I’ve got, um my father bought us a car but I have that. 
148: L2: Right, so he has no vehicle. 
149: C: No. 
150: L2: OK so in um order to, how’s he going to get to the Northern Territory, that’s the 
question on my mind. 
151: C:  Sure um I suppose he has friends he um, in the town that we live in um a couple 
of them have cars so its ????? he could have borrowed a car from one of his friends. 
152: L2: All right is that a likely way that he would do the transport? 
153: C: Probably yeah. [yeah] 
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154: L2: He wouldn’t try and get on a plane or something? 
155: C: No I don’t think so, he’s borrowed he borrows his friends’ cars sometimes um to 
come and pick Katrina up when he goes you know when she goes to stay with him for the 
weekend and that kind of thing,[alright] um he doesn’t own one himself. [OK] 
156: L2: Is it possible he just decided off the cuff that he’d take Katrina to see his family 
in the Northern Territory? 
157: C: It is possible, yeah. 
158: L2: He’d do that without telling you? 
159: C: Um yeah, [yeah] possibly yeah.  
160: L2: So um is he the kind of bloke that would just make, ah he’d make that decision 
and feel that he wouldn’t need to consult you about it? 
161: C: I think um, I think that is just part of his, his his nature yeah. 
162: L2: UM OK, look let me say at this stage you have got um there is a um a custody 
order  
 

51. L2 
 

I, I asked a question then about during the um interview I’ll try to get an 
insight into the personality type that I’m dealing with [um] , with the 
other individual, and um ah the message I was getting there was ah that 
he’s um somewhat ah directive um will always, will just do what he 
thinks is the right thing ah as far as he is concerned um, but if, that 
doesn’t fit with being on the dole 

52. R 
 

No 

53. L2 
 

It just doesn’t match,[um] so um anyway there it is anyway that’s what 
the purpose of that question was I was trying to make a decision about 
the personality type we are dealing with because once again that tailors 
the approach 

54. R 
 

So that affects the problem does it? 

55. L2 
 

It affects the way um I package what we’re going to do [um] um 
management, its just my view that management of a ah a matrimonial ah 
is about usually getting one or both parties to learn and grow ah and 
you’ve got to do that on several levels [um] ah its not just about the um 
court relief [right] cause the court rulings often doesn’t cure the problem 
[um] and it can’t, you’ve got to keep going back and back and back and 
you get these overly litigious matters because you haven’t cured the core 
problem with the individual, so what I attempt to do with these parties is 
I get um, I get them to communicate a different way and the only way I 
can do that is to find out something abut the personalities I am dealing 
with [right OK], when I run these interviews they go for an hour and a 
half [um] and I usually got a fairly good handle on on my client’s 
personality type and then I get a some idea of the opposing party and I 
get an idea about how they have been communicating cause obviously 
that’s failing [yep] and then I try teach em him or her how to do it 
differently [um] and we start to set the other individual up for a moment 
of change [um] so its kind of a holistic approach to the drama. 
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56. R 

 
Yes right 

 
which is now called a residence order, but you’ve got an order in place ah  that really 
says that Katrina resides with you [ah] basically, 
163: L2: Ah you have an ability to enforce that order there’s a is a host of pragmatic 
difficulties with that because you don’t know where he is, 
164: but what I’m trying to do is narrow down the possibilities where he might be.  
165: Um you said he had an aunt 
166: C: Yeah he’s got an aunt in the Northern Territory [ah yeah] that he still keeps in 
contact with um. 
167: L2: No one local? 
168: C: No. 
169: L2: Alright, just counting down the possibilities, um he has got no money, no 
transport, um other than this job possibility that’s come up in the Northern Territory his 
most likely source of assistance is going to be in the Northern Territory with family and 
that would be his aunt. Is that right 
170: C: Yeah he does have um he’s been seeing a woman for a number of years.  
171: L2: Mmm, yeah? 
172: C: Um he was having an affair with her [um] she lives in the Northern Territory. 
173: L2: What would her name be? 
174: C: I don’t know her name. 
175: L2: You don’t know her name um, but she’s in the Northern Territory as well? 
 

57. L2 
 

That was that was a cheeky question ha ha [um] ha ha no um there, 
there’s lots of holes [yes] ah and um  well there starting to appear um, 
every time I I start to head down a, a particular direction another fact 
appears [um] ah but about which I cant get any information you know 
just to make life more difficult 

58. R 
 

Yeah 

59. L2 
 

Yeah, so um, do we know everything about ???? 

 
176: C: Well, yeah [um] she was where we were, but ????? [OK ] 
177: L2: So do we know specifically where this is in the Northern territory? ??? [??] 
178: C: Oh, his aunt his aunt lives in at Marrara [um um] but ha that’s as close as I can 
get. [right] 
179: L2: Hang on, you’ve got me confused, now Marrara is where his family is yeah 
[yep] 
 

60. L2 
 

See she gave me an address, which was a um ah a Pinewoods or 
Pinelands or something, which was a property address [um yes], that’s 
why I didn’t know whether she was in the same town as him [um] it just 
didn’t gel, anyway 
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180: OK does he he stays in regular touch with his aunt,  [uh uh] is that right? 
181: C: Yes he has fairly close family ties with her. [um] 
182: L2: So if even if he’s not there she may know where he is? 
183: C: Possibly yeah. 
184: L2: OK alright well um as I said you’ve got an order that is enforceable in the 
family court, we just have some pragmatic difficulties or practical difficulties with that 
185: C: So you can help me find her? 
186: L2: Yeah, I think the um ah we’ve got to do a tracking exercise, the the logic [cough 
cough]  the process is to um ah bring an application to enforce a contact order. 
187: We’re actually going to need ah to ah do that ah urgently  
188: um that that really depends on the risks to the child um  
189: but what I mean by urgent is if there is a serious physical risk to the child we 
probably do something tonight. [um] We would just do it straightaway, 
190: um we might um if she’s OK and it’s just a matter of finding her ultimately we’ll get 
an early date but it could take us a week to a fortnight to do that and we’ve got some 
material involved to prepare, there is some things we have to tell the court to enable them 
to do two things:  
191: Deal with this urgently and um also ah issue a warrant authorising Commonwealth 
and State police in a number of different places, possibly here and in um the Northern 
Territory, [sure] to retrieve the child.   
192: the um cough the court generally will want ah both parities present before they make 
any sort of an order they’ll want to want to hear both sides of the story, 
193: I suppose in these circumstances that is well nigh impossible, we don’t know where 
he is [??] so we’re also going to need leave to ah proceed without him, at least to the 
early stage of ex-parte order or warrant for the return of the child.   
194: So um we’ve got to find him [um] um and then it maybe that um we’ll also need to 
bring an application to get some information from a Commonwealth Government 
department, that being ah Centrelink of course, who are who are paying his dole, [yeah]  
195: if it is his only form of income and there’s a worry here if he is moving to a job in 
the Northern Territory of course that will change but it is one of the ways that we can find 
him, [OK] 
196: I should think um ah one of the other things we may be able to do is, and this is to 
get him notified, that um ah that the application exists and we need to get the child 
returned is um substitute service with the aunty, [OK] get get the documents to her  
197: ah um I suppose it is a step by step process we’re going to have to take these early 
steps and then see if we can you know ferret him out [um um].   
198: Ah the job thing in the Northern Territory, is that um you know, you don’t know too 
much about that I suppose? 
199: C: No um cough, I think he’s been he’s applied for a shearer’s job but I have only 
heard that through ah that that’s through a mate of his.   
200: L2: Yes. 
201: C: Yeah. 
202: L2: Well I I know it is probably of little comfort right now but his resources are very 
limited um I don’t know that ah he can get all that far [ah ha].  
203: It is difficult to bolt without without resources, ah he probably doesn’t have enough 
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money to buy an air ticket between here and the Northern Territory that’s why he has 
opted for the motor vehicle [uh uh] or would do so, 
204: so um ah, my suggestion is we’re going to have to take those early steps to um ah 
move towards locating him, that’s the first thing.  
205: He may bob up as you said before, he’s prone to making decisions on his own ah not 
really wanting or thinking that he needs to consult you about them 
 

61. L2 Um I’ve moved off, UM we now having a look at another issue and that 
is the a, this is a management issue, ah management of him and 
management of a contact [um] ah I’ve formed the opinion that he was 
already doing what he wanted to be doing, and she was letting that 
happen basically [yep] um The trouble with that is that it teaches the other 
party that their right and they can do what they want [um] and um um so I 
ah I would um I’m now heading down a road of stricter controls in 
relation to contact the um the prior piece of information is designed to 
give her some comfort without overloading her with information 

62. R 
 

Right [yeah] 

 
206: It may well be that he has gone home with the child to visit his parents, [ah ha}  
207: Now this behaviour has got to change [yeah] but that is another [yeah] another issue. 
208: Um I think um as part of the application we might re address is the question of his, 
of his contact and how that happens um  
209: it’s a little different difficult to nail him down  
210: but um ah he’s certainly also committed an offence under the under the family court 
legislation so um there’s a host of things that the court can do to penalise him for that um. 
211: So what I want would want to address as a secondary issue is the question of how 
he’s going to have contact, what restrictions might ah be placed upon him in relation to 
that and what sanctions might be afforded ah because of his actions. 
212: C: Right. 
213: L2: OK this is no doubt distressing for Katrina as well, [yeah] in that she is a nine 
year old,  
214: yes you were going to say something? 
215: C: No I was just going to say um can I stop him from seeing her ever again? 
 

63. L2 
 

That’s why being able to see her’s important [um], I spotted it as 
something that she did which made me believe that I should shut up and 
let her tell me something else 

64. R Right 
65. L2 

 
Um so um that’s why I did that [um] , so we can’t see what it was, but 
something about her demeanour told me that she wanted to tell me 
something else. 

66. R Right 
67. L2 I’m about to get another fact 
68. R OK 
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216: L2: I wouldn’t think so, particularly because Katrina’s bond with him is apparently 
so strong  
217: um,  ah, he’s certainly blotted his copy book there is no two ways about that and I 
think it’s appropriate that he be sanctioned and that we will move the court in that 
direction 
218: It’s ultimately a discretion for them whether they do or they don’t, but the sanctions 
available range from anything from the normal sorts of community service or fine orders 
that are appropriate right through to a jail term. [uh ha]  
219: So um they’re quite strenuous the things that the courts can do.  
220: Ah I haven’t discussed the issue of money with you yet but we will and that’s 
another way in which the court can ah address the question of you having to take this 
urgent action.  
221: This is going to cost some dough so um we would want to be seeking a cost order 
because his action has necessitated you bringing you know these court proceedings 
[yeah] so um I will get to that in a minute. 
222: I will do a little time line about how this works [thank you] so um back to back to 
the core issue 
223: C: Sure. 
224: L2: Um we’re satisfied shes she’ll be safe in his care,  
225: we just want to address the issue except for the possibility she may be a little 
distressed now already, she’s nine and you know from what we know from our 
experience is that ah children,  
226: um I suppose particularly Katrina’s age, she lives with you, she’s gong to want to 
know when she comes back you know. [uh ha] [??? ] 
227: That certainty about [uh ha] when she goes to see him and when she comes back are 
important to her in terms of stabilising her environment, its more so a case soon after 
separation than now, [uh ha] you’ve been separated for five years, she’s probably quite 
settled with the arrangement but, [uh ha] 
228: I would think that it is quite distressing that she’s gone [uh ha] and doesn’t know 
when she is coming back, [um]  
229: so um that too is an issue we’re going to want to address and that is a question about 
speed and urgency.  [yeah] 
230: So um ah alright just discussing for a moment the money thing, [yeah] right now 
you and I didn’t get to speak prior to this meeting so um what I propose to do, what my 
normal practice is, is that I will run this meeting as a fixed fee conference [OK]  
231: alright so um we’ll go through all the issues that are important to you. I want to 
identify the um your options we’ve started to do and then a process by which I suggest 
we move forward.  
232: Now um the purpose of the meeting is to give you information and some ability to 
make choices on an [yeah] informed basis, so we will do this as a fixed fee conference, 
are you’ve got any time restrictions today? 
233: C: No. 
234: L2: No OK well we can spend the time we need to spend to get you at least to that 
point. 
 

69. L2 I better say I um, I assumed that, um, I didn’t assume, I asked Ann-
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 Maree and I the information I was given that this was a first conference 
and that I knew nothing about this matter [yep]  alright.  I better say I 
um, I assumed that, um, I didn’t assume, I asked Anne Marie and I the 
information I was given that this was a first conference and that I knew 
nothing about this matter alright [yep] and um I needed to know that um 
that little delivery is one that I normally make to a client over the phone 
[um] and um its about giving them um a structure and what there going 
to get out of a meeting [yep] and um and um I run them as an isolated 
unit a fixed fee consult and I run them for two hundred and fifty bucks, 
so so it’s a self contained thing, the objective of the exercise is to send 
them out of the room with enough information about the law and their 
options to make informed choices 

70. R Right 
71. L2 

 
So, I always do that um, so, um I made a choice right then to just give 
her that piece of information and my assumption about this process was 
that, um as a first interview I would run it the way I would normally run 
one,[right]  which is exactly why I did that. 

72. R 
 

Good Ok Thank you 

 
[yeah] 
235: The other thing um is that Katrina’s obviously important to you and you want to 
know that I am the right person to work with, so I think that is another thing that will will 
[yeah] come out of this meeting, you will can make an informed decision about that as to 
whether you do or do not take it any further.   
236: Now um ah alright look I’ll I’ll just is there anything else that’s concerning you? 
237: C: Um, well my major thing is I just really want to find my daughter [ah uh] um and 
you know in light of these circumstances ultimately I would like to stop him from seeing 
her again but that’s [right] not possible so.  
238: L2: Look I wouldn’t think so um it depends on his course of conduct [yeah] of 
course um ah part of what we’re going to try and do with this application is, um, through 
the use of the court process we’re going to pull him up and have him recognise that this 
behaviour’s unacceptable,  
239: It’s unacceptable for Katrina’s welfare and it’s certainly unacceptable for you in the 
course of managing ah the way the two of you parent the child [yeah] it’s, it’s you know 
lousy role modelling.  
240: So ah I notice he’s been like he’s done it a couple of times before and he’s probably 
got used to the fact that it’s OK, [um] 
241: um, if he’s a demonstrative um ah how should I put it, a um the kind of guy who just 
makes decisions and he never really sees himself as wrong then that’s what he’ll do, he’ll 
just make a choice and unless we bring about a set of circumstances that lets him know 
that there’s something wrong with this he’ll blindly move on as if nothings wrong with it. 
[um] Does that sound like him? 
242: C: Um yeah I suppose he doesn’t really, he doesn’t really think [um] a great deal 
about what he is doing. 
243: L2: Alright [yeah] the purpose of the proceedings then, is it’s a multi level thing I 
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want to achieve as much as I can, as much bang for your dollar as possible I suppose um, 
we can certainly raise the issue of variation of contact 
 
 

73. L2 
 

I couldn’t hear what she said before [um] and I’m trying to pick up what 
it was. 

 
244: C: Ahem. 
245: L2: Um ah there is some things in that, that concern me, the overnight in the pub 
that kind of thing [um] so while Katrina has a great relation I am not sure that’s entirely 
appropriate, [no] 
246: particularly as she gets as she older you know so um and its not having you know 
some reasonably private accommodation for her, that bothers me a little bit, I don’t know 
about you. 
247: C: No that concerns me as well, [yeah] your right. 
248: L2:  So um she’s moving into puberty, you would want her to have some privacy if 
he is going to do the overnight thing  
249: so um certainly raise the subject um of variation of contact and tighten it down a lot 
more and I would think that um ah he’s going to have to demonstrate or rebuild some 
confidence in you. 
250: So um while I say that  
 
 

74. L2 
 

Allan, we must have got another bit of information that I didn’t hear 
from her about this contact question um that’s why we are running down 
this road she’s made an enquiry and changed tack again  [yeah] yeah. 
Yeah so um I think it might have been that um she was trying to cut 
contact off all together 

75. R Yes 
76. L2 Yeah that’s what that’s what it must have been 

 
I wouldn’t think that the court will cut him off completely um I think that there is a 
probability that they will parry that back, ah the contact back to a more manageable and 
acceptable arrangement and that might be day time terms [um] something like that so that 
um ah he, he rebuilds confidence you know he will actually conform and um bring the 
child back when the child is due back that is what we want to see.  
251: L2: Ultimately if he does not change his habit then um the court has got to become 
more and more restrictive in terms of his contact 
252: C: Yeah. 
253: L2: But the central issue here is Katrina’s best interests [um] and her relationship 
with her father is a good one and they’re not going to want to interfere with that long 
term. 
254: C: So um ah I wouldn’t be able to pay him to to give him enough money to buy a 
house in Marrara with his his girlfriend um on the condition that he doesn’t ever see 
Katrina and me again. Because I am prepared to pay him that money [right] to get him 
out of our lives. 



 331

255: L2: Um ah there’s nothing to physically stop you from doing the deal [um] 
256: L2:but ah it won’t affect Katrina’s rights um under the legislation, she’s is the one 
with the rights you see so um ah she has a right to maintain a meaningful contact with ah 
and a relationship with all the people who are significant in her life, 
 

77. L2 
 

I had to pause there and make and make a choice, you know about how 
I, um how I deal with that issue [um] er, its not something that’s 
effective, so that’s what the pause was 

 
um and they there that that takes into account wider family and other people of 
significance [um] that aren’t necessary family. 
257: L2:In your particular set of circumstances she has this good relationship with her 
father and will be permitted to maintain it. [right]  
258: L2:so I wouldn’t suggest I wouldn’t think that  kind of deal’s going to work for you 
so ah  
259: L2: and it may not be in her best interests, well I would think that the courts would 
squarely think that it is not in her best interests so um not a course I’d suggest at this 
point [OK] so um not a course I would suggest at any point, ah I think that might be a 
waste of dollars  
260: L2: so um ah well we better look at well the steps you want to take next and as I said 
we’re going to bring, is that OK with you? 
261: C: Yeah. 
262: L2: Alright did you have any other questions about any other issues? 
 

78. L2 
 

Originally I’ve asked that question twice now [um] now originally I’m 
trying to make sure that the client understands that I want to listen to 
them, that’s the purpose of the question ah by this stage I may have got 
to the point where hang on their must be more [yeah] you know so ah 
and that’s what’s a bit surreal, that doesn’t happen they’ll give it all to 
you 

79. R Yeah 
80. L2 

 
You ask a question like that anyway you walk up to someone in the 
supermarket that you don’t know and say how ‘s your day and sit down, 
they’ll tell you [yeah], anyhow. 

 
263: C: I don’t know I suppose I thought I could give him this money, out of the money 
that we use that that we get from from selling the property that we have. 
264: L2: Right so there’s a there’s a there’ a property settlement question that’s not yet 
resolved [um] is that right [um]? 
265: Oh I see OK so um no deal’s been done in relation to that property?  
266: C: No. 
267: L2: Alright, your not divorced either? 
268: C: No, separated. 
269: L2: Separated only so um OK,  
270: L2:well there’s an issue in relation to how that’s going to happen, have you done a 
deal, do you? 
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81. L2 

 
I asked that question of course because if they got divorced a year after 
they got separated, um she has no property rights 

82. R Yes 
83. L2 Yes alright 

 
271: C: No we haven’t we haven’t done anything like that. 
272: L2: OK um. 
273: C: We haven’t made any arrangements about, you know, finances or property or 
anything. 
274: L2: Alright, look bearing in mind that we want to come back to the main game of 
find Katrina and get her home, do you want to have a look at how that property thing will 
work? 
275: C: Sure. 
276: L2: OK well let’s just do that for the moment, I’ll save up, remind me about me time 
line, I will probably remember but I, the time line that I do is relevant to costs and the 
length of the process. 
277: C: OK. 
278: L2: So I just want to finish with that.  
279: L2: Now um what have you got, a house? 
 

84. L2 
 

I went back there to Katrina, the main game right [yeah], um I’m 
reassuring the client that I haven’t forgotten about their major concern 

85. R Right OK 
86. L2 

 
That’s the purpose in making that statement and, um I get them involved 
in the process you know reminding them to do this or I might ,I might 
actually  I’ve got a white board in my room, sometimes I make a note on 
the white board [right OK], right beside us so that we don’t forget it 
[um] and its focused um and I do, I probably through an hour and a half 
might refocus us backwards I think in this one here I done it ah three 
times now [um], refocused back to, um what I’ve just called the main 
game which is get Katrina back [yes[] and do a summary , I want them 
to make sure that they understand certain key things about what they’ve 
been told it’s a lot of information an hour and a half and there is some 
key things they got to go away with [um] and I ah I you know I tend to 
go back and redo them  [right] so that so I’m sure the message has got 
across. [um]  

 
280: C: Um cough cough the two of us have a house [um] ah 
281: L2: So it’s jointly owned? 
282: C: Um Well sort of, its kind of, [um] ha ha [yeah] it was kind of, it was bought with 
the um money from my father.  
283: L2: Yes. 
284: C: ‘Cause um we used to live with my parents, [right] the two of us used to live with 
my parents [um] who are they are the single largest largest single land owners in the 
district.  
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285: L2: Right. 
286: C: So ah they havea bit of property and John had a shearing contract when we met. 
287: L2: Yes. 
288: C: Um and I was a teacher [um] but um he gave up his work [um] so that he could 
come and live with me on on my parents farm. 
289: L2: Right. 
290: C: Um we got married though much to my parents sort of disapproval ‘cause he is 
part Aboriginal. 
 

87. L2 
 

See the Aboriginal thing [um] key fact um that uh, I haven’t jumped on 
that just yet, ah but I’ll just let that finish and um I didn’t miss it 

88. R So at the time you thought this was a key factor in this 
89. L2 

 
Yeah it is going to make a difference [yeh OK] , its something I need to 
investigate so I’ve just ticked that off in my mind and said I’ve got to 
come back to this and we’ll let it keep going 

 
291: L2: Right. 
292: C: Um but we lived with them anyway and dad gave dad gave him a job [right] ah 
but he only paid him only very minimal sort of wages [uh uh but we moved out from my 
parents house and dad gave us twenty thousand dollars to buy, um to put to a place of our 
own and he also bought us a car. 
293: L2: So now, you were married in eighty one, I see, so we ah ah better get a little bit 
of a line going here, [sure] marr ed eighty one ah were living with your parents, [uh ha] 
for how long? 
294: C: Ah a number of years, [yeah] we sort of eight years you know [um]. 
295: L2: So um [??? eight years] yeah the ah you ultimately moved out and they gave 
you $20,000 towards a house [uh ha].  What did that buy you? What were you able to 
buy? 
296: C: Cough well we bought um we bought a property [yeah] just a small place [um] 
but we had to, we had three children then. 
297: L2: Yes. 
298: C: Before we had Katrina and um we had to by another we had to buy another 
property so we bought 500 acres with um with um [yeah] ten thousand dollars which dad 
contributed to as well, contributed to the cost of that as well. [right] So he gave us thirty 
thousand dollars. 
299: L2: He gave you thirty all up, um at the time um at this point in time you’ve three 
kids [um um] and um you weren't working, so you came into the marriage teaching, was 
he was he working generating an income 
300: C: He was working as a shearer [yeah] but then he gave up that contract when 
[yeah] when, when he came to work for dad. [yeah] We lived lived together on the 
property.  
301: L2: Right, so hold on, we’ve twenty thousand came in from your parents to buy a 
house yeah so the um ah what’d what did that place cost you. I am looking at how much 
that was of the purchase price you see. 
302: C: Yeah we bought a sort of old run down kind of place [yeah] ah which we ended 
up selling [um] for substantially more than we bought it for [right], um we got eighty 
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thousand dollars from from that [yes] and dad gave us the thirty thousand on top of that 
and we were able to buy another place when we had the three children. 
303: L2: OK look I just you’ve lost me a little bit here. 
304: C: I’ll go back 
305: L2: Yes. 
306: C: We were living in mum and dad’s place, [yeah] we bought a small place [yeah] 
then we moved up from that again we bought another place with more money because we 
had more money. 
307: L2: Right, OK. 
308: C: So this is the property. 
309: L2: So you got into a small place, um did you get into it with the twenty grand?  
310: C: Yeah. 
311: L2: Did the whole lot in terms of get did it? 
312: C: Yeah [yeah] well dad gave us that money [um] and John did have a little bit of 
money [right] it wasn’t a great deal [um] it was you know a small place [yeah]. 
313: L2: So he put, your husband put how much to that? 
314: C: Um I don’t know he had he had a bit of money he looked after all that business. 
So um I’ am really not sure [you’re not you’re not sure] how much money he had. 
315: L2: Alright do you know what the purchase price for the house was, you don’t 
remember that either, [no] was it much more? 
316: C: It wasn’t a great deal more you know it was a really small property so  
317: L2: Right he might have had a few thousand dollars 
 

90. L2 
 

See she must have been short of information, ?I don’t know?  I’m trying 
to look at contributions here [um] you know and um ah just raw 
financial sense and I was having a lot of difficulty getting the 
information, I’m not sure I don’t know it might have been the script 
there was some, some problem with it.  So, um anyhow 

91. R Do you want to leave it there? 
92. L Yeah, if you like, you got enough 
93. R I’m very happy with what I’ve got 
94. L2 OK that’s fine 
95. R I wouldn’t mind just spending the last minute just getting some 

background info [yeah]  
96. L2 

 
Yeah, so you’ve got, you’ve got enough that’s great 

97. R Yeah that’s very good, 
98. R 

 
Um do you remember when you were admitted to practice? 

99. L2 
 

1979 

100. R How long have you been practicing since then? 
101. L2 Yeah [yep] Whatever it is, twenty-one years, twenty-two years 
102. R Um how long have you been practicing in family law? 
103. L2 All that time 
104. R OK, ah do you practice in other areas? 
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105. L2 Ah crime and a little bit of business, but its mostly family law 
106. R OK, do you have an LLB? 
107. L2 No 
108. R OK did articles? 
109. L2 Yes 
110. R Ah how many other lawyers in your firm? 
111. L2 One 
112. R And the firm would be ah suburban in the suburbs? 
113. L2 Yes , suburban firm um OK 
114. R 

 
That’s it. That was really useful for me, I’m so grateful for you for 
giving me the information because you’re the most experienced solicitor 
of the bunch [alright] so that’s very insightful [fair enough], I’m sorry 
about the technical stuff ups and losing the double adapter … 

115. L2 It part of my nature… 
 
318: C: Yeah he had a bit 
319: L2: So um OK ah it’s safe to say that the the twenty thousand dollars made up most 
of the purchase price [um],  
320: OK righto, alright um now you moved into another one [yep] ultimately got that 
place and sold out for eighty grand [yep] is that right? 
321: C: So we sold the place that we bought [yeah] for twenty thousand and we sold that 
with um thirty thousand that dad gave us [yeah] and the money that we got from the sale 
the sale of the other house [yeah], and so now we bought another place  
322: L2: Alright now if I’ve just if I’ve got this right, [uh ha] um you bought the small 
place to start with you got into another one with the proceeds of that [yep] ah  next one’s  
323: C: Where in that one at the moment that cost the eight thousand dollars 
324: L2: Right you’re in there now 
325: C: Yeah that’s the one. 
326: L2: Right and you you got an extra thirty thousand from your father to do  
327: C: To buy that, [buy that] so um  
328: Sorry I [yeah] 
329: L2: Its alright, its alright I know its confusing, its confusing for me ha ha  
330: um so that’s about eight thousand dollars  worth but you got an extra thirty from 
your father to do that 
331: C: To purchase that as well 
332: L2: Yeah right now you mentioned before that there is another ten thousand 
swinging somewhere for the purchase of some acreage. 
333: C: Yeah well that that all went into costs so ultimately the property cost us a 
hundred thousand. 
334: L2: Righto is this the one um, now hang on, yeah yeah look um is this in addition to 
the um ah thirty thousand from your father?  
335: So there was a twenty and thirty and another and another ten or the ten’s part of the 
thirty? 
336: C: The ten, the dad, the twenty thousand has gone [yes] because we bought the 
house 
337: L2: Yep 
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338: C: Um so then we sold the house and we got the eighty thousand [yes] and dad gave 
us an additional thirty thousand so 
339: L2: Right OK 
340: C: Yeah [OK] a hundred and ten thousand in there and the ten thousand that went on 
to costs for selling [um] and that kind of things so ultimately we were left with this 
property that cost a hundred thousand dollars [ah ha] that’s [alright] the property that 
we’re in at the moment. 
341: L2: Right-eo so if I just make a note, the ah current property’s a hundred thousand  
342: C: Yeah that’s right 
343: L2: And your father’s actually made fifty thousand dollars worth of contributions if 
you want to look at it that way to that. 
344: C: Yeah [?? to that] that’s right 
345: L2: So um OK alright and what’s Johns done, lets go backwards here.  
346: In terms of looking at the property settlement [ah ha] what the what the court’s 
going to want to do is they’ll go through basically a four-stage process [sure] in working 
through the property.  
347: They will want to have a look at what the assets of the marriage are, so um ah 
[cough cough] that’s a case of what you what you’ve managed acquire ah it’s this stage it 
is this property.   
348: I take it that John has obviously hasn’t been working for a while he’s have no 
superannuation or any resources like that you don’t either, so you don’t have an income 
stream or super-annuation he’s got a capacity to work and you’ve got a vehicle which 
your father bought for you, [yeah]is that right? 
349: C: Yeah 
350: L2: So um um what’s the value of that? 
351: C: About five thousand.  
352: L2: OK alright and then there’s contents of the property [yeah] and that sort of stuff. 
353: C: Yeah well John um is very good with his hands so he did quite a few renovations 
on the property. [OK] it was like a rambling old sort of house when we bought it [um] 
and he he you know helped fix the whole place up. 
354: L2: Right, so he’s worked on the property? 
355: C: Yes extensively. 
356: L2: OK um and I presume that he was generating some income? 
357: C: Yeah while he was doing that he was working for a local tractor the tractor   
358: L2: Oh yeah I see, [company] and how did that go? 
359: C: Yeah he was working there, he worked there for a number of years um he was 
only on a fairly modest sort of wage though [um] but it was enough to keep us going 
[OK] until ah we separated. 
360: L2: Alright OK so lets step through that process now, [yeah] 
361: um ah and I use the court as a benchmark [yeah] right we may well be able to 
arrange to settle this with him it mightn’t need a um a court process to do that, [yeah] 
362: Ah we’ll certainly want to initiate the application with this other work that we are 
doing, I think that there is some economy of scale in doing that um in doing it all at once 
rather than doing two separate sets of um you know applications to the court. If that suits 
you we will have a look at that.  
363: Um now ah um so where are we, the court wants to have a look at what the assets 
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are, right, [yeah] wants to determine what the pool of assets are that you have got to draw 
from that would seem to be the house, 
364: C: Yeah. 
365: L2: And there’s a vehicle and some contents, I don’t know that the vehicle and the 
contents of the building are going to worry us too much in value, the basic the main asset 
is the house, is that is that correct? 
366: C: I do um have a have a  trust account [um] which my father left me when he died 
um but I’m not able to access that until my mother, ‘cause my mother is trustee of that 
account, [um] so it’s up to her when I can access that money that’s a hundred and fifty 
thousand.  
367: L2: Right, um what’s the current status of that is it is it invested um you don’t know 
anything about it? 
368: C: It’s just sitting there.  
369: L2: It’s just sitting there? 
370: C: It’s just sitting there. 
371: L2: So ah what are the conditions for that becoming available to you? 
372: C: It’s really it’s not up to me its just when my mother believes it’s an you know, 
373: L2: It’s an appropriate [time], OK. 
374: C: And I can have access to that but. 
375: L2: Do you know what would happen on her death?  Is it something that would 
come to you, do you know whether that would occur? 
376: C: OH it’s not been something that that I have really have to had to think about. 
377: L2: Right so at this stage you’ve had nothing from that trust? 
378: C: Nothing. 
379: L2: And its its ability to become yours so to speak, we call it vesting.  
380: C: Sure. 
381: L2: Its its ability to become yours is entirely in the hands of your mother. 
382: C: That’s right. 
383: L2: OK now alright when we’re talking about identifying the assets of the parties, 
[uh ha]  um there are two um, two classes of things I suppose we’d call ,them that the 
courts will look at.  
384: Um the tangible stuff that you actually own is property [ah ha] um your capacity to 
um ah obtain some financial advantage from um a future future financial source from 
something like superannuation, the trust an inheritance from your parents that sort of 
thing um is more in the nature of a of what we call financial resource.  
385: It’s is not property of the marriage, it’s not you know that one hundred and fifty’s 
sitting there [yeah] but you don’t have the use of it, you don’t have access to it, you don’t 
have any control over when you can get it, what is known is that it’s there [ah um].  
386: So to some extent um you’ve got some ah future prospects for support, is that is that 
correct [yeah] to say? 
387: C: Yeah. 
388: L2: Well that’s the issue that the courts going to look at.  
389: L2: Now let’s go back to me four-stage process [yeah]  
390: L2:  We’ve identified the assets: we’ve identified what there is.  
391:L2:  The next thing that the court wants to look at is your contributions, what you 
each put into the marriage to get you to where you are now. [um]  
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392: L2:  Now ah your contributions are added to or by those made by your father, 
there’s certainly contributions to the marriage but given the nature of ah your relationship 
with your father, there more likely to be looked upon as contributions on your part, 
[right] that you brought in to enable you to do the things you do. 
393: C: Sure. 
394: L2: Alright, [cough] now what John came in with was a little bit of money and a 
capacity to work with his hands [uh ha] um he’s um he’s worked obviously, more than I 
thought that he had, ah he worked more in the marriage than he did afterwards is that 
about right? 
395: C: Yep. 
396: L2: Yeah so um he’s clearly um ah he’s he’s  put effort in during the course of that 
time now we are talking eight one to um when ninety five [yeah]  so we have ten ah er 
twenty twenty odd years is that is that right? 
397: C: Fifteen, [fifteen fifteen] something like that. 
398: L2: Hang on its nineteen eighty nine yeah your right, fifteen years fifteen years 
we’re both a bit suspect with math [ yeah] 
399: L2;Ah It’s a fifteen year marriage so um it’s not insignificant in terms of time. 
400: L2: Um ah now while ah I don’t want to place too much weight on the money [um] 
because your contribution ah in terms of being a homemaker and a parent and a mother 
um is um of equal importance [sure] if I can say that you know um,  
401: L2: if we stripped away all the other things um you know the money at the start, 
your your dad putting in fifty thousand dollars um I’d have to suggest that um if um John 
had worked consistently all through the marriage and piled in his income um that’s of no 
greater value than your work in the home, [OK] OK so you’ve got some balance there 
[yep] 
402: L2: Right so the um things that may tend to make a difference here and that’s the 
next issue we’ve got to look at in this process is have a look at what are the other factors 
in your lives which will um effect the way this piece of property ought to be divided. 
403: C: OK. 
404: L2: And those factors include things like your relative health,[um] capacity to 
generate income in the future, ability to provide for your retirement, the ongoing 
responsibility for looking after the children.  
405: L2: Now um ah one of one of the slight downsides here is that John is actually not 
working, he’s in receipt of the dole, but he’s healthy, is that is he in good health? 
406: C: Yeah. 
407: L2: As are you, [yeah] you’re in good health? 
408: C: Yeah. 
409: L2: OK so and he has skills he has skills [er] in terms of working on the land, [yeah] 
so um he understands the things that might need to be done to work on a property er as a 
shearer or as something else, is that right or ? 
410: C: Yep. Yeah you’re right. 
411: L2: So he has marketable skills out there in the country,   
412: alright so I think that it is to be expected that he will work that he has a capacity to 
work.   
413: L2: So um the differentiating factors the moving factors are going to be um on your 
side of the ledger if I can use that term. [cough cough] 
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414: L2: Um er you’ve got a weighting in your favour in terms of the contributions [um] 
that came in and you have got the ongoing responsibilities for three children the youngest 
of whom is nine cough, if we accept that you know they’re adults at eighteen um well it 
doesn’t necessarily mean that they will leave home, they are adults at eighteen you’ve got 
at least nine more kid years where um you are likely to be the primary carer for all of 
those children [uh uh] 
415: L2: and a primary carer without a great deal of help from John, he’s having a lot to 
do with Katrina but not so much to do with the other three [um that’s right] what’s what’s 
the relationship like with the other three? 
416: C: Ah look um he loves the other three children of course [um] but lately he’s  
acknowledged that that you know he’s finally claimed his Aboriginal heritage [um] and 
um he believes that Katrina is the only child out of the four that he really wants to form a 
relationship with [um] Um [will that] so.  
417: L2: Yes keep going. 
418: C: No I was just going to say that he loves all four of them but he’s just got that 
special kind of thing with Katrina. 
419: L2: OK can you tell me something about how important his Aboriginal heritage has 
been to him? What connections does he have for instance with um his family, his tribal 
origins? 
420: C: His contacts, he’s in contact with his aunt [yes] in the Northern Territory um it 
hasn’t really been, it hasn’t really been a major issue um 
421: L2: There’s two there’s two sides to this, if um I can interrupt you [certainly]. 
422: L2: There is how important it is to him and then how important he has made that for 
Katrina. 
423: C: Sure. 
424: L2: So is there any more that you want to tell me about that? 
425: C: Yeah] well [um cough] mum and dad always said, you know, that that this kind 
of thing would happen um but he’s only recently now claimed that it’s a major part of his 
life. 
426: L2: Right. 
427: C: Um he’s, and part of that is the fact that he has been having an affair with ah an 
Aboriginal woman for the past three years. 
428: L2: Right. 
429: C: He’s and and the way that that affects Katrina is that he’s been telling her he’s 
been telling her a lot about Aboriginal heritage and and culture [right] and you know 
filling her head with, with all this information and you know she’s quite confused about 
the dreamtime [um] and all that kind of business and that’s that’s how it affects her. 
430: L2: Is he of full Aboriginal descent? No? 
431: C: No, no he is only half Aboriginal.  
432: L2: Right, OK look this is an issue, it’s an issue in this way um the um Katrina 
Aboriginal heritage ah is or maybe something that’s of importance to her, it can’t be 
underestimated as an important issue.  
433: L2: Um he may raise it in the course of the um ah these residence and contact 
proceedings that we’re going to going to bring. 
434: L2: I can’t predict what he is going to do, he may want um Katrina to live with him 
and advances one of the arguments for that that it’s important that she live with him so 
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that she can maintain with her Aboriginal heritage. [um] 
435: L2: And we’re going to have to come to understand something about what that 
heritage is and how important it is to him in order to be able to deal with that.  
436: L2: It’s certainly um has been an important in the past, for the family court to face, 
and they’ve made some um some decisions where Aboriginal children live based on their 
heritage and the ties with it, [OK] the strength of ties with it OK.  
437: L2: So It sounds like it hasn’t been as you say an important part of his life up till 
recently [um] he may have recognised an opportunity in that because he wants Katrina to 
live with him. [um] 
438: L2: Has he indicated in the past that he wants Katrina to live with him? 
439: C: No she’s she’s been the only one that that that um that he sort of taken to stay 
[yeah] but um it hasn’t, no this sort of issue hasn’t risen before. 
440: L2: Right, OK I’m struggling a little bit to try and understand what his motivation is, 
I suppose you are too? 
441: C: I’m sure that it’s got a lot to do with his girlfriend. 
442: L2: Right yeah so from what you know about her she has a stronger tie to the 
Aboriginal community is that right? 
443: C: Yes. 
444: L2: OK alright well at this point suffice it to say it’s an issue it is something that we 
may have to address. It doesn’t sound to me like it is um it is a strong deciding factor 
[OK] if you like  
445: C: Yep. 
446: L2: Um the sorts of things that have happened in the past are different kinds of um 
residence arrangements with children ah of Aboriginal parents [cough cough] um I recall 
I recall a case in relation to to the Tiwi Island people [OK].   
447: L2: Who have more of a communal living arrangements so that a um child really 
becomes um has many parents in that kind of environment and the court was careful not 
to interfere with that particular environment [yeah] because um but very strong 
Aboriginality in the case um on both sides of the fence it was just a case of identifying 
the importance of that’s peoples particular culture.  
448: L2: I don’t think that we are quite there with this yet. [No] He is a townie, [Yeah] is 
that about right? 
449: C: Yeah. 
450: L2: Yeah OK alright well look um ah certainly an issue that we may have to face in 
the future depending on how serious he is. 
451: C: Yeah OK. 
452: L2: Alright in terms of um ah where Katrina should live and how he should see her, 
not unimportant but not not not a thing to worry about right now. 
453: C: No OK. 
454: L2: Alright um look I might quickly go through [yeah] how the process works, OK. 
455: C: That would be great. 
456: L2: So um I’m going to draw you a time line here, now if this is the court process 
and I know I am upside down. 
457: C: No that’s OK I’m right. 
458: L2: If this um everything starts with an application so that’s how we get going we 
have to file some sort of document called an application and there’s all sorts of types of 
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documents that we can do if um we’re going to seek some long term orders and some 
short term order [um] 
459: L2: So we quick stuff [yep] and some ultimate stuff so um we’ll probably do all of 
that on what’s called a form three  
460: L2: Um and that’ll have to be supported by um an affidavit which is a statement of 
you now all the facts that are relevant to the child [uh ha] 
461: L2: There’s a host of other things you might do there, um we might want to do some 
property which’d need you know a form seventeen which is a statement of financial 
circumstances which sets out all the assets and liabilities of the ah marriage um, 
462: L2: I don’t want to get too bogged down in that because it’s most important for you 
to deal with the child issues but um  
463: L2: And we’ll spend a little more time on deciding on whether that should happen 
now or at a future time, [OK]  
464: L2: It may just complicate the issue and slow us down if we’ve got to do too many 
documents right now [OK um] 
465: L2: So um ?? we’ll make a choice about that 
466: L2: Alright now depending on the nature of what we do here the next thing that’s 
likely to happen is that um either a directions hearing ah and this will be an interim 
hearing for us as well and this will be what’s important to us, this step here [OK] that’ll 
be to get the urgent orders, so what I am gong to need to do is get this information tied 
down. 
467: C: Yes. 
468: L2: Do the material, you’ll have to sign some documents once you’ve checked them 
and ensured that they’re correct.  
469: L2: Um I’ll have to get before the court and what that means I’ll have to go and see 
the registrar literally um [uh ha] and get us an early date [uh ha] I’ve got to actually apply 
for that and give him a reason, he has got to have a sound reason why I want that. 
470: L2; The reason for that is that there’s there’s a lot of work happening in the Family 
Court and we struggle with ah delay um that being um that a trial of the issues could be 
as far as like twenty months out [um] so that’s way down the other end of the spectrum.  
471: L2:  Now um in here, in this period um, which I would assess as being earliest less 
than two weeks [ah ha] to get us on because of the urgency that he’s in fact disappeared. 
472: C: Yep. 
473: L2: All right now normally our directions hearing can take anywhere up to eight 
weeks to get on. [uh ha] 
474: L2: Um we may focus our efforts on this hearing here, [OK] 
475: L2: now the court’s not going to have time to go through all the evidence at that 
stage.  
476: L2: We’re going to need to have your material absolutely spotless, it’s got, what I 
mean by that is it’s got to be very good,  
477: L2: Ah the court does not have a time to go into evidence with you and your 
husband in this thing, they’ve got to do it on the material, on the facts in the material, [ah 
ha]  
478: L2: so we’ve got to make sure we disclose all the facts that are relevant and 
appropriately [yes] to get, to get what we are after which is our urgent ex-parte hearing 
and a warrant for the return of the child authorising the Commonwealth Police to, ah 
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[um] and the State Police to, search and find.   
479: L2: So um ah ultimately what we may need, depends on the nature of the argument, 
um the next thing in a children’s matter would be a pre trial conference down here but  
before that we might have, ah you know a need for a welfare report, [yeah} depends on 
what he does.     
480: L2: This process along here will run into you know various amounts of money. 
481: C: I was just going to say that that seems like it is going to cost a lot of money. 
482: L2: Yeah It can do. 
483: C: Can can you give me like a maximum fee that this will cost? 
484: L2: No I can’t but I can give you a good idea. [so] This if this hearing here, 
normally these documents are going to cost you between twelve fifty and eighteen 
hundred and fifty odd dollars [OK] to produce.  
485: We’ll spend say four and a half to six and a half thousand at this point. 
486: C: OK. 
487: L2: We’re involved in a court hearing here, remember what we’re doing is we are 
asking the court to make some fairly draconian injunctive orders in relation to children 
[um] they’ll want to make sure that um that is the correct thing to do [um] and their 
primary goal here is to only do things that are in the best interests of the child.   
488: C: OK. 
489: L2: So we’re in a we’re in a real live hearing, we are going to need to provide them 
with enough information and demonstrate to the court that there is a need for the orders 
that we want and that the orders are in the best interests of the children.  [um]  
490: L2: So upwards this way towards that trial, now I’ve got [cough cough] unknown 
problem factors [cough] to factor in here um but up this end of the scale I mean it’s not 
impossible to spend twenty thousand dollars. 
491: C: Oh OK. 
492: L2: OK so and this is an unknown number it it could be bigger than that depending 
on what he does. [er]  
493: L2: Um with the property matter it is relatively simple and so as not to totally terrify 
you with numbers the property, there’s a there’s a middle proceeding in here called a 
conciliation conference alright? 
494: C: Ahem. 
495: L2: Now at, at least three steps here, this directions hearing, which may be on 
another day, it could be on the same day and at this conciliation conference hearing we’re 
going to get an opportunity to settle and settle everything. 
496: C: OK. 
497: L2:It maybe that um your husband has acted a bit irresponsibly that he has no long 
term need for the child to live with him, 
498: L2:  I don’t know any the answers to any of these questions yet but if that is the case 
then we might, that we can um negotiate how this contact might occur and um the 
changes that need to happen so that you’re more sure that he is not going to leave town 
I’m I’m not sure about that right now 
499: C: Yeah. 
500: L2: All I know at this stage is that we are going to have to spend this kind, sort of 
money to get your get your warrant going and we’re probably going to this stage in terms 
of dollars [um] to make sure the child’s returned [um] .  
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501: L2: Um at this conciliation conference we are going to deal with property [ah ha] 
now the fact of the matter is there is not a whole lot here, there’s a hundred thousand 
dollar estate [um] 
502: L2: and um it is affected by a number of things [um] Um I would suggest that 
because of the long term need for you to look after the children and those contribution 
issues that we suggested before, that you ought to be entitled to most of that. 
503: L2: Now he’s going to run an argument about your trust fund and he’ss going to run 
an argument that your parents are wealthy, you’ve got plenty, you don’t need it but um ah 
I still think that um you are looking at you know sixty percent of the matrimonial assets 
probably more really.  
504: L2: Um the reality of that will come home to him at this stage, in a hundred 
thousand dollar battle even if he is looking at fifty, he doesn’t want to drop twenty or 
thirty of it having the argument,[um]  so that the effect of that is out of all the 
applications Australia wide that are filed in the court some 93% of them settle by that 
stage you see, [OK] and another 7% wind up going up here but there is usually more 
money in em.  [um] 
505: L2: So um what I’d suggest, if it is OK with you, is that we really get going with this 
warrant application and the property can take a secondary role [yeah no] at this point. 
506: C: Yeah. 
507: L2: OK, alright? 
508: C: Yes. 
509: L2: OK well from here, 
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Appendix H  

Student 1 - video-stimulated recall transcript 

The text of the video-stimulated recall interview is contained in text boxes.  Column 1 
contains the segment number, column 2 shows who was speaking (R is the researcher) 
and column 3 contains the text.  The ‘interactive’ text is highlighted, see Section 3.4.1.2. 
  

1. R: ….. education degree at Griffith University.  I am researchin researching 
problem solving by lawyers.  The information I obtain from you will only 
be used for the research and you will not be identified in the research by 
name.  My research concerns how legal practitioners go about solving 
practical legal problems.  Relatively little is know about this, particularly 
about how expert practitioners think about problems and their solutions.  
First, I would like to obtain some background information about you.   

2. R: Um when did you finish your degree? 

3. S1: Umm, I graduated February this year, so I finished it last year. 

4. R: Umm, when did you study family law? 

5. S1: Two years ago, like 2000 it was. 

6. R: Have you ever practiced as a lawyer? 

7. S1: In a roundabout way, yes. (laugh) 

8. R: Uh hm. Uh, and what, what … 

9. S1:  As much as someone who is not admitted, there’s work in a case working 
position can be a lawyer. (laugh) 

10. R: Yeah, OK, so you did case work, and who was that for? 

11. S1: Prisoners Legal Service 

12. R: And what sort of work was that? 

13. S1: It’s mostly administrative law, umm as it applies to the Corrective Services 
Act, so basically you needed to know the Corrective Services Act 
backwards and all its associated policies, usually the remedies available to 
the prisoners under law, and mostly advices given over the phone. 

14. R: Have you ever done any work in family law? 

15. S1: No. 
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16. R: OK, thank you.  I am now going to play the video tape that you just made.  I 
would like you to stop the video at points where you see yourself forming a 
view or gaining some understanding of the client’s matter or what you 
might be able to do about the matter.  I would also like you to stop the tape 
at points where you changed, revised or altered your view or 
understandings.  When you stop the tape, I‘d like to tell me what you were 
thinking at that point.  If you see anything at all on the tape you want to 
comment on, even if you don’t think it relates to your understanding of the 
matter, please go ahead and stop the tape and talk about it.  At all times, I 
want you to feel that you are in control of the session, but if there is 
something that I would like to explore, may I ask you to comment on it?  
Do you want me to clarify any aspects of viewing the tape? 

17. S1: No, that’s fine. 

18. R: OK.  Umm, had you formed any views of the matter before you started the 
interview. 

19. S1: I was really really hoping that it didn’t involved a child not being returned 
(laughed with Allan Chay) because that was one area that I haven’t really 
looked at. 

20. R: Boy did you luck out 

21. S1: Oh man, did I ever.  I was thinking maybe it is going to be really complex 
property law settlements.  So, no. 

22. R: OK, so [we’ll watch this] we’ll hit play. 

23.  (Tape starts.) 

24. S1: How bad is this? Oh, look, this is us just laughing.   

 
1: S1: Hi June my name’is Anne I was asked that you wanted to come in today.  Um 
2: C: Yes 
3: S1: What were you coming in today about? 
4: C: OK I’m really annoyed at the moment.  My husband, we’ve been separated for a 
while. [uh ha] Um he had my daughter on access [uh ha] well probably two weekends 
ago now not last weekend but the weekend before and she was due back that Sunday 
night.  And he’s always been a couple of days late before but this is just you know 
beyond the pale.   He’s missed like it’ what almost two weeks land he still hasn’t brought 
her back [alright]   And I want her back I’m just sick of it. 
 

25. S1: (while tape is running) OK, at this point I was going ‘Oh great!’  
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5: S1: OK, is that your only concern today or  
6: C: No I’m worried how that’s going to continue in the future 
 

26. R: Umm, sorry, can you just stop.  Why, why, ‘Oh great’? 

27. S1: Because I was just going, ‘this is one area that I just don’t know my law’ 
[OK] and that really annoyed me because I was going  

28. R: OK.  OK  

29. S1: These things happen [mmm] which is why I was asking in part ‘is there 
anything else?’ and also because I knew there was going to be some guilt 
there. [mmm] 

30. R: Yep. 

 
because if this is the first time he’s done it who’s to say that he’s not going to do it again 
and I don’t even know exactly where he is like I’ve been ringing him every day [ah huh] 
but he’s not where he is supposed to be.  He’s not at home. 
7: S1: OK do you have any formalised arrangements about access to your daughter? 
8: C: Uh yes yes he does have ah access.  I have custody and he has access [uh ha] ‘cause 
we have 4 children and she’s the youngest,  
 

31. S1: The reason why I asked about formalised arrangements is because I know 
they can be enforced.  If it was just like a casual arrangement, and I think if 
it were written down [um] or adhered to that we were going to be fighting a 
bit harder battle, so    

 
Katrina’s the youngest. 
9: S1: OK 
10: C: And um really she’s the only one that he’s interested in. 
11: S1: Rightio why don’t we just start from the top then.   
12: S1: OK now you’ve obviously got some very pressing issues about getting your 
daughter back [um] and that’s obviously one thing that is very foremost in your mind.   
13: S1:  Are there any other issues besides that that you’d like me to address today? 
 

32. S1: I was doing a bit of a big fishing expedition there because I really wanted 
to know if that that was ‘it’ [umm] Um because there’s nothing worse than 
getting half way through and getting sprung. 

33. R: No. 

 
14: C: Yes.  I want to know is it possible to stop my husband seeing my daughter, my 
youngest daughter Katrina.  Because we have a difficult situation.  He had been having 
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an affair for um about 3 years before we ended up separating and he’s part Aboriginal 
and he wants to go back to his Aboriginal roots and go back to where he was born and 
he’s talking to my daughter about things like dreamtime 
 

34. S1: When she started talking about Aboriginality, I knew that was another 
issue simply because I know there are provisions relating to basically 
cultural heritage fees [um] for easy term.  Um, you basically can’t sit there 
and say ‘No’. [um]  So that was going to be her ????, just work around that 
one. 

35. R: Yes. 

 
and she’s just coming home really confused.  She feels torn between two cultures and 
there’s just no point.  He seems to have no commitment to our family, no commitment to 
me and I just want him out of our lives.  I’m prepared to pay for that [OK] as well. 
15: S1: Well as far as costs go in this firm, we tend to charge around two hundred and 
forty dollars plus GST for the initial interview so this first hour, and then we charge a 
hundred and twenty dollars plus GST for each hour thereafter and we actually bill in ten 
minute blocks. OK. [alright]  
16: C: Could you give me an idea of a maximum cost. 
17: S1: As far as maximum cost goes, depending on the how co-operative your husband 
is and how easy he is to track down, we may be looking at a few grands worth. [OK] OK 
18: C: Alright I don’t have  
 

36. S1: A few grand was used very loosely because I probably  should have gone 
closer to five or six grands, that was assuming a very co-operative and 
quick [um]resolution, but as you hear later, it was a concern that she didn’t 
want to be set with a lump sum payment. 

37. R: OK [so]. 

 
um heaps in the bank at the moment so  
19: S1: That’s alright what we can also do is I’ll look into the option of seeing if you are 
eligible for any type of Legal Aid  
 

38. S1: Legal Aid option – I know there is some Legal Aid available because I deal 
with a lot of crime, I know it’s easy for crime, but family law there are 
some allowances for that, so it’s an option that we should really look at 
[yes] just as a matter of course. May as well as see if your client is eligible.  
It costs nothing to lodge the form. 

 
as well. 
20: C: Right 
21: S1: OK and after this interview I’ll get my secretary to help you to fill out some 
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forms and we’ll see if we can get anything for you that way.  
22: C: OK is it is it possible to, um does it happen in different stages. Can you give me an 
idea if I can pay it in bits.  Can I do 
23: S1: Yes certainly OK.  We’re not so hard as that we sit there and say give us your 
first born child. 
24: C: Oh good good 
25: S1: OK so now if do you have a middle name June?  
26: C: No just June 
27: S1: OK and where are you living at the moment? 
28: IC: I’m living at The Oaks, it’s a big property [um um] in Pineway. 
29: S1: Pineway.  OK and what’s your date of birth? 
30: C: The third of the twelfth fifty seven. 
31: S1: And what was your partner’s name again? 
32: C: John, he has a middle name, John Gregory Smith. 
33: S1: OK. And what’s his date of birth. 
34: C: The tenth of the eleventh fifty seven. 
35: S1: OK and when were you two married? 
36: C: We were in November the twenty second  of November nineteen eighty one 
37: S1: Now you said you had four children 
38: C: Yes 
39: S1: What are their names and how old are they? Ha ha. 
40: C: OK.  UM the eldest one is Jessica.  [um] We’ve got four girls. 
41: S1: Yep 
42: C: Which is very nice um and Jessica’s birthday is third of the sixth eighty five. And 
then we’ve got Katherine, [yep] all the same surname of course. 
43: S1: Is it Katherine with a C or a K. 
44: C: With a K. Um and Katherine’s birthday is the fourth of the ninth eighty seven 
[yep].Then we have Elizabeth [um um] and her birthday is the second of the tenth eighty 
eight. 
45: S1: OK and then you’ve got Katrina. 
46: C: Katrina yeh is the problem at the moment.  Well it’s not her it’s her father. Um and 
her birthday is the twenty eight of the third ninety one. 
47: S1: OK.  So is Jessica still living at home with you? 
48: C: Yes 
49: S1: She’s only 17 isn’t she? 
50: C: Yep.  They’re all still there. [???] They feel sorry for me so. [ha] 
51: S1: OK now you said that you and your husband were separated [aha ] When did you 
separate? 
 

39. S1: The reason why I asked about the separation is simply because I wanted to 
know if this was a fresh issue, was it an old issue, just in just in case she 
was going down the path of wanting to get a divorce --- which is setting it 
up ha ha. 

40. R: OK. Why did you um, at that stage, at the interview start to go to that sort 
of, I suppose her background or client information? 



   349

41. S1: OK.  She had been very forthcoming basically as soon as she sat down, 
she just regurgitated [yes] and sometimes that is really good [umm], but 
sometimes I prefer a bit more structure [yep].  It gives both ??? for --- 
things like names, date of birth, it gives me an idea of re-assessing what 
she originally said, [um] and seeing how we are going to go through that.  
Um first things first, it is just that’s how it goes, you get your basic 
information, it gives you an idea of where the client is coming from, um 
and also gives you an idea of trying to pick up anything that might later 
become a bigger issue by seeing what their initial thoughts are. 

42. R: Um and would you say that you develop that approach at Law School or 
your work with the prisoners or life experience? 

43. S1: Um I guess it’s a combination of all of them.   

44. R: Yes, OK. 

45. S1: Just, if you have any dealings with people in a business sense, or if they 
are trying to tell you something, it is easier sometimes, if, they’re just 
going to regurgitate to just to try and get some kind of structure in there, 
even if it is only a very basic structure that gives you time to think while 
you are setting it up.  So, you know getting peoples names and sometimes 
getting trading names if its like corporations, or something like that or a 
company, because it is very different.  Addresses, locations, infills in some 
blanks of where your clients coming from. 

46. R: Have you had um any other work experience, outside the Law? 

47. S1: Yes.  I worked for my summer holidays in my first year of Uni, as a clerk 
with Elders, [um] which is basically a stock and station agents. 

48. R: Yes, Elders Goldborough and Mort, well Elders, yes. 

49. S1: Yes they’ve danced around with names quite a bit 

50. S1: My dad’s a stock and station agent so as kids we were taught to answer the 
phone at an early age [um] and to be able to take comprehensive messages 
[yeah] like who’s called, what company company they are calling from, if 
there is cattle, how many cattle there are, how many --- cattle, whose 
consignment they’re on, what time they are expected to be in that return 
numbers.  We were taught that from any early age and then when I started 
working, you always had people and some of them were scary.  And quite 
often I’d get a phone call saying ‘so and so is coming in, I am just going to 
warn you they are a bit strange’ and that would be your warning [yeah] 
um like yes, if you shake hands with them, they won’t let go for five 
minutes [um] and stuff like that.  I don’t know.  My parents would always 
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chuck me out to entertain people so. 

51. R: So, ah apart apart from the work with prisoners, the other major paid 
work, I suppose was at Elders [yes] and just, also on the family farm? 

52. S1: Well, it wasn’t a farm, it was just our home. 

53. R: OK, that’s good.  Thanks. 

 
52: C: Um around November ninety five 
53: S1: OK have you gotten a divorce or have you applied for a divorce June? 
54: C: No we are just separated. 
55: S1: OK do you have any intention of filing for divorce eventually or  
56: C: I would be thinking about it.  I think he probably couldn’t be bothered. 
57: S1: Right 
58: C: Because he just, he feels its just a white persons institution I don’t think it means 
anything to him but um I would like to be free of the relationship. 
59: S1: OK well if you like I can give you just some basic advice on what you need to do 
if you want to go into divorce proceedings as well.  [um] 
 

54. S1: I know I never got back to that basic advice because there were more 
pressing issues.  As I said about two minutes later, I said, you know [um] 
deal with the kids first, worry about the divorce later. [OK] 

 
60: S1: However it might be advisable considering the urgency of the Katrina situation 
[uh ha] that we just concentrate on that for the time being. 
 

55. R: Sorry, can you just stop it.  Why did you think deal with the children first? 

56. S1: Because as far as the matter had gone, unless she had some pressing 
reason why to get the divorce, which can take you know 12 months to 
finalise [um], it’s easy to just go look, this is your pressing concern, you 
can file for divorce, there’s probably going to be, it’s going to be a simple 
matter, from what I had at that point in time, it’s just going to be filling 
out forms about divorce [um] because it was pretty clear that the property 
had already been settled, and the children had already been settled.  The 
only thing that had to be done is the paperwork.[um] So, as far as, the fact 
that she came in, the first thing she said was that, you know that the kid 
hadn’t been returned, well, the divorce didn’t really matter [no] that was 
just a little technicality to be cleaned up in the light.[um]   So, if she’d said 
‘I want to get married tomorrow and he is not going to give me a divorce’, 
then that is a different matter [yeah], but, it was more ‘I want my kid 
back’. 

57. R: Yes, OK. 
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61: C: All right.  Is are you able to get her back? 
62: S1: I personally can’t but with the help of the courts we may be able to.  OK? 
63: C: Alright, then is it possible for me to stop him seeing her. 
64: S1: It is possible that you can stop him from having access  
65: S1: however the courts are more of the opinion that ah they’re reluctant to interfere in 
the relationship between parent and child  
66: S1:  and so by depriving Katrina of access to John what they are really doing is taking 
away one of her parents and the paramount concern of course is the welfare and well 
being of the child. OK? 
 

58. S1: That was just basically setting up that a Court was going to be coming 
from.  Um God, this is going to take forever to get through this tape.  Um 
but, it’s always ‘crunch time’ when your client says “Can you do this?” 
[um], and it is like, “I am not going to tell you that I can unconditionally” 
[yeah] so, personally, you know, I can’t but we may be able to.  I don’t 
like setting people up for a fall. 

59. R: No. 

60. R: Especially not when they are coming to you for advice.  You just don’t 
know.  We’ll see. 

61. R: Yep. 

62. S1: We’ll get through it, we’ll see. 

 
67: C: So would they see then that her her well being is not helped by her being confused 
and torn between two cultures and two parents? 
68: S1: OK what they’d have to do is have a very close look at what’s going on in this 
situation. OK and look at where John’s coming from and where you are coming from.   
69: S1: Is there any reason do you think why he is focussing on Katrina? 
70: C: I think because she’s the youngest [um] and she’s had least contact.  Like my Dad 
died in ’95  
71: S1: Ah huh 
72: C: And um I think he’s suffering from the fact that I was an only child from a family, 
like my maiden name is Bennett, and they were the Bennetts of Pineway, the largest 
single land holder and I was a teacher and I think he feels very intimidated by that whole 
thing. 
 

63. S1: This’s great when she was telling me all this.  I am just going ‘that saves 
me from asking all those questions’.  Because it fills in the background of 
where she is coming from, where the whole relationship came from 
without having to ask her. 



   352

64. R: Yeah. 

65. S1: Sometimes there is nothing worse than asking people [um] for 
information, if they’re just going to give it.  So, she set it up quite nicely.  
I think I think it was quite nice of her to do so. 

66. R: What were you thinking when you said um you know “Why is this sort of 
focusing on Katrina?” 

67. S1: Ah I think well I have no idea.  I can’t tell you how my brain works.  But 
it was more, what she thinks his motivation was and see if that would 
shed any light on why it actually was.  Um there were three other 
children, and yet there had been no issues.  So there must have been, part 
of me was going ‘well, you know, is he actually the father of the other 
three children’.  I thought ‘I am not going to ask that’.  You know, does 
he have any other children? [um] Is there something special about her 
like.  She didn’t say anything why they had been particularly close, [um] 
when he she was younger.  There was nothing like that it was just um she 
was the least untouched, so it’s just kinda like OK, so he wasn’t 
particularly especially close to her. 

68. R: So so finding out the party’s motivation [yeah] was important? 

69. S1: Yeah, it is sometimes. 

70. R: OK.  Thank you. 

 
[um um] See he’s just an itinerant shearer and he happen to come into the area and we got 
together and started forming a relationship.  My parents had a lot of reservations about 
whether we should get married [um um] and they expressed that and they said one day 
he’ll end up just going walk about and of course I didn’t want to listen ‘cause I knew 
better and unfortunately you know what they said has proved to be true. Um you know 
when we first got married he stopped 
 

71. S1: Part of her was going I was going I am an intelligent woman.  It sounds 
dreadful but you are like going, it was like this when she was saying she 
was like “Oh my God, how many times have I heard stories like this”.  
[um] It was so typical, you know rebellious daughter, marrying someone 
who gives the ???? who’s eminently unsuitable and, it was so ?? great 
because I was thinking,  there must have been something originally when 
she married, it couldn’t just be rebellion surely she was aware that you 
know the fact that he was an Aboriginal background that that would 
affect the relationship, like it wasn’t going to be so ‘black and white’, it 
was just [yeah] that it would and it was just like, cause it wasn’t, she 
never expressed like ‘I married out of spite, despite my parents’, [no 
yeah] but part of me was going like ‘Did you never click?’, [um] so that 
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was just ‘yeah, ok, just tell me how pathetic and sad you are’. [ha ha] 

 
doing the contract work where he’d travel all around the countryside. 
73: S1: Ah huh 
74: C: And he got given a job on Mum and Dad’s property um  just working as a farm 
labourer and getting labourer’s wages.  We lived there for a while and then, everything 
else that we’ve done we had a lot of help from Mum and Dad to do and I think, she’s 
probably the youngest, had the least contact with them, the least contact with that way of 
life, by the time she was born we’d  
 

72. S1: The explanation that she gave didn’t feel credible.[um] Um now I always 
there it just never made sense.  There must have been something more to 
it which I never found out, um which would have probably been found 
out when we got him [um].  Um we would have eventually had a word 
with him I suppose.  It was just, something just never made it wasn’t a 
plausible explanation that she was the youngest.[um]  Like, it just didn’t 
didn’t gel.  You think it would have manifested itself way earlier, [yeah] 
because, you know, the whole ‘white man culture’ and it just, yeah.  

 
moved out.  We were away from that and I feel that he thinks that oh OK I can get my 
ideas into her because she hasn’t been old enough to form her own like the others. 
75: S1: Ah hum 
76: C: That’s just what I think. 
77: S1: OK.  Does John contribute anything to the raising of the children with the 
financial ? 
78: C: No not really.  See he just, he had a falling out with Dad too around about 
 

73. S1: I was sussing out property here, you know in a very subtle [um] and no 
so subtle way.  I just wanted to know if there was anything ???? as far as 
property went. [yep]  I was just tidying that up. 

 
 orr nineteen ninety probably and and  we came into town and he got a job just working 
with a tractor company. 
79: S1: Ah huh 
80: C: Which was pretty low wage but it still just kept us up until the time we were 
separated, that was probably about five years later.  But um its its the whole thing was 
just very unsatisfactory because then I don’t I don’t have any money to call on.  When 
Dad died he left a hundred and fifty thousand um in a trust fund but Mum’s in control of 
that. 
81: S1: OK who who gets the money under the trust fund? 
82: C: I understand it’s left for me. 
83: S1: Rightio.  OK.   
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74. S1: The reason why I asked that was that because if it was still going on the 
property settlement that we would look at that, look at the pooled 
property and whether he would be entitled to any of it.  If it was for the 
children, then it would have been so much easier [um].  I was hoping 
that it wasn’t going to do go a  property line. 

 
Now you say, just going back, John had access to Katrina on Sunday. 
84: C: The Sunday before last yes two weekends ago. 
85: S1: That would have been the what date was that? 
86: C: Two Sundays ago. [ha ha] 
 

75. S1: Usually I’ve got a calendar so I can actually check dates rather than 
write two Sundays ago, um because dates are just concrete, rather than 
two Sundays ago [um].  But I didn’t have a calendar handy. 

76. R: OK. 

 
87: S1: That’s alright I’ll check it I just don’t have a calendar handy. [OK]  
88: S1: IOK.  And when was he supposed to have bring her back. 
89: C: That Sunday night. 
90: S1: That night. OK.   
 

77. R: Would would you have things like calendars normally when you see a 
client? 

78. S1: Yes, I would be using a desk calendar. 

79. R: Would you use would you have any other things? 

80. S1: My calendar is one of the best things I have got. 

81. R: What about calculator?  Would you have that no? 

82. S1: Calendars there.  I prefer to have a clock behind the client so I can see 
the clock but it was behind me in this instance, which  

83. R: Should move it. 

84. S1: Yes, but having clocks is handy because my watch stopped working ha 
18 years months ago so clocks are very important to me. [OK ha ha] 

 
Now I asked you before, have you actually been to court regarding access to the children 
before. 
91: C: Yes that’s been sorted out in court before. 
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92: S1: OK now do you remember what the court said at that time? 
93: C: Oh it was years ago now.  I’m just trying to recall.  He does have access 
 

85. S1: I was just trying to get conditions.  Anything being specified [um] at all. 
Family is a dodgy thing, so. 

 
um, only during the weekend. Because he wouldn’t even bother getting them to school 
and all that stuff so I have to deal with all that, and, I think it’s a maximum of alternate 
weekends but see sometimes he turns up and other times he doesn’t and then sometimes 
he’s late [OK] and it just gets very annoying.   
94: S1: So basically he’s had Katrina for two weeks. 
95: C: Mmm 
96: S1: And you haven’t been able to get in contact with him. 
97: C: No and I’m just worrying where is she.  Is she. I know she’s safe.  I know he loves 
her [um] ‘cause I know he wants to bring her up as an Aboriginal child and sort of take 
her away from any white influences.  So I’m not worried about that, but I just. I want her 
back and I’m sick of him just doing things when he feels like it, and I think he may have 
taken her further away and just think that if he goes far enough away he’ll get away with 
it. 
98: S1: OK.  Well, he can’t go indefinitely without getting away with it.  
 

86. S1: I’ve heard that before.  It sounds dreadful, but one of my family friends 
hey get to that point where they make definitive ‘I’ statement of what 
they want [um] and they go ‘I know this, but this is what I want’, um and 
what they come out with then is really quite good sometimes it will tell 
you exactly where they’re coming from. 

87. R: And that is an insight you have had, not from a legal context, but from  

88. S1: When people get to the ‘this is what I want’ statement, that’s what they 
want.  Who cares about the ‘buts’ and the ‘whens’, [yeah] you know ‘I 
think that’s a good idea but’ [um], ‘I agree with you but’ [yeah], 

89. R: And then they are really going to tell you what they want, yeah. 

90. S1: And how crap your idea is and how good theirs is. [yeah] 

 
99: S1: The courts tend to say that if you’ve got an arrangement in place and he did 
breach it then we will re address it.   
101: S1: What we can do is we can file in the court and see if we can get the proceedings 
re-looked at.  
 

91. S1: Here, I was just exhibiting a very sad lack of knowledge of family law 
procedure, because I don’t practice in it um  
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92. R: Did um err when you studied at Uni, was there there any part of the 
course about procedure. 

93. S1: No [no] basically its you learn family law, you learn civil procedure 
[OK], and they’re two very [different things].  Quite often, it’s ah very 
much a shock to be dumped into the middle of something and have to 
learn the procedure [um] ‘cause civil law is different, criminal law is 
different, family law is ??? 

  
101: S1: We’ll be wanting a return of the child, Katrina in this matter, and we will also be 
asking him to please explain.  OK.  
102: S1: So what I can do is I can ring up and I can get a listing for it for a mention.  OK.   
103: S1: Um it might take us a little while however the courts do tend to work quickly on 
matters where children have gone missing.   
 

94. S1: The more I think about it, the more I realise that this was probably the 
correct way to go, as far as getting the child back rather than involving 
the police but that’s just blissful hindsight and having checked my 
family law notes in the interim. [um OK] 

 
104: Although it can get messy you might also want to consider um advising the Police 
that your daughter hasn’t been returned.  [um] OK because they have got far bigger 
resources than you or I have. 
105: C: All right 
106: S1: Particularly if he has taken her interstate.  [um] OK 
107: Does he usually take your other 3 daughters when he takes Katrina on the weekends 
or? 
108: C: No he said Katrina is the only one worth saving.  That’s his idea. 
109: S1: Ah hah.   
 

95. S1: This was just clarifying that there was no issue with the other three, 
[yeah] that it was the only issue, that it was just Katrina, and quite 
frankly, I didn’t really want to go into whatever relationship he had with 
his other three daughters, ‘cause it wasn’t relevant. 

96. R: Yes, OK. 

 
OK.  And where does he usually live.  Does he still live around Pineway?  
110: C: He used to move into Marville and he lives at um in the Kings Arms,  
 

97. R: Sorry, um ah the relationship with the other three days wasn’ t relevant 
because what, they haven’t been taken, [hadn’t been taken] he doesn’t 
seem to want them  
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98. S1: Doesn’t seem to want them and it wasn’t relevant to the client or what 
the client’s saying [yep OK].   If you know if she’d said something about 
the other three children crying because they never saw daddy, then we 
have got other issues, but 

99. R: Sorry, the tape will stop at some stage and we will have to change over. 

100. S1: OK ha. 

 
which I think says a lot.  Um which obviously I’m not happy about either when he has 
Katrina if that’s the sort of places he’s hanging out in.  
111: S1: OK.  That’s alright.  Well what I’ll do is I’ll ring up the Registry and I’ll get a 
listing for us [aha] and I’ll do my best so that it gets brought on quickly and we can get 
Katrina returned to you. 
112: C: Mmmm 
113: S1: Once we do have her returned we are going to have to think about re-looking at 
that parenting order. OK. [um]  
114: S1: Um you’ve said yourself that if he’s done it this time he’s likely to do it again 
[um] and you do tend to need some certainty and some finality. 
115: C: Mmm 
116: S1: OK so I can get a listing for it for that and if you like I can contact the police on 
your behalf. 
117: C: Mmm 
118: S1: Do you know what your daughter was wearing last time you saw her? 
119: C: Yes she was wearing blue jeans, 
 

101. S1: That’s just uhh, she’s going to have to ask know that anyway [mmm] It 
is just a matter of getting information, and also helps her so that when 
she does get asked later, she’s, it’s already been refreshed once [um]. 

 
red T shirt um matching denim jacket. 
120: S1: And what does she look like?  What colour hair? 
121: C: Um dark hair, [um] dark eyes and they’ve got um just nicely nicely sort of olive 
skin. 
122: S1: Skin that I’d kill for. 
123: C: Yes 
124: S1: I burn 
125: C: Oh do you?  Yeh no they don’t have skin cancer problems. 
126: S1: Well that’s lucky.  And about how tall is she? 
 

102. S1: As bad as it sounds, I do still like to say to clients, to try and drill them 
so they don’t realise I am just a nasty evil lawyer. 

103. R: Umm, so that’s important to, sort of, umm 
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104. S1: It is, because sometimes they just go nah lawyer rah rah rah [yeah] And 
there’s nothing worse than a client that’s unco-operative [yeah] who 
wants, who wants the law the law to do this, that and the other but isn’t 
going to help anyone either 

105. R: Yeah, so trying to break down that sort of barriers is important. 

106. S1: Yeah 

107. R: You, you did quite sort of ummm forensic, you know, investigation there 
of what, where and how high, she, what she looked like.  Is that the sort 
of thing you do at prisoners, or is that completely different? 

108. S1: Ohh, prisoners, you start off and go ‘right, want your name ha ha, want 
your date of birth ha are you Aboriginal or Torres Strait Islander 
background, I need to know if you’d contacted us before, I need to know 
what your current security classification is’, I just sit there and I just list 
them, and I go ‘yep, yep, rah, rah, rah rah ’.  I say ‘OK so, what’s your 
problem?’  But umm, I guess it is just thinking of what the police are 
going to ask and going ‘ok, you’ve got to think of this’.  Yeah. 

109. R: So refreshing their memory of all this sort of facts and detail would be 
important? 

110. S1: It is [mmm] Because people forget things and it’s strange, you think of, 
with parents in particular, they forget that their children grow, even 
though they are constantly going on about how they outgrow their 
clothes [mmm] Umm, they do forget that their children get taller, that 
that’s what they’re wearing but what do they actually look like [yeah] 
and uhh yeah, sometimes yeah, it is just the way it is.  It is just easy to 
help.  It is just easy to, help them remember by asking them rather than 
getting them down to a police station and going ‘Oh my God, I can’t 
remember’ [mmm] Oh my God, these are the police’. 

111. R: OK. That’s good. Thanks. 

 
127: C: She’s um well she’s getting pretty tall. She’s probably about five one or two.  I’m 
not sure what that is in centimetres. Sorry. 
128: S1: No that’s OK.  Thats about a hundred and fifty seven a hundred and fifty eight. 
[OK] I just do a rough because my parents always used to refer to feet and inches which 
used to confuse me no end. 
129: C: Oh OK 
130: S1: So I I decided learn.   
131: S1: OK so that’s what we can do as far as Katrina’s going.  I know it doesn’t seem 
like very much, however, the most important thing we need to do at this point is actually 
locate her and make sure that she’s OK and make sure that John is taking good care of 
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her and then we can see about getting her back, butt we need to locate her. 
 

112. S1: That’s just a way of refocusing on the child and the child is why they’re 
here [mmm] ‘Cause otherwise, they just keep going on and on about 
their bloody useless partner whose taken the kids [yeah], they’ve got to 
realise that this is what your here for.  Your not here because you’re 
pissed off with your partner, your here because you’re worried about 
your daughter. 

113. R: OK. 

 
132: C: All right 
133: S1: OK 
134: C: So I would need to talk to the police to tell them any information I know any 
ideas where I think she might be. [um um] um  
135: S1: OK and the police are used to dealing in these matters, [um] because although 
we don’t like to think about it this does happen more often than not. 
136: C: Mm 
137: S1: OK? 
138: C: Is it possible to have, if I can try and strike up some sort bargain, and say to him, 
 

114. S1: I hate the word ‘bargain’.  It usually means something that’s going to be 
grossly unfair.   

115. R: So that, that word, sort of set off the alarm bells  

116. S1: That is, when she said ‘It is possible to get some kind of bargain?’, I just 
went  haw haw haw haw haw’  If she’d ‘arrangement’ you would have 
been fine [mmm] Bargain, bargain bargaining is fine as, if it’s like a 
commercial matter, [mmm] Not in family law. 

117. R: No. 

118. S1: It is just, yeah. 

 
‘look you know whatever job you go to you’re never going to be earning very much 
probably’ because he’s not a skilled worker.  Although you know I have to say he’s good 
with his hands when we moved to the next big property he did a lot of restoration on the 
house and he’s really good like that but he’s never going to be in a position where he 
earns heaps of money.  If I offer to set him up and his girlfriend in a house on the 
condition that I get Katrina back and he um doesn’t have access any more.  Is it, can I do 
that? [uh] 
 

119. S1: That’s when you start thinking she is actually quite condescending I 
think [mmm] So, he’s never gonna earn heaps of money.  It is kind of 
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like OK, ‘move on, keep going, [mmm] who cares’. [mmm] She’s just 
trying to buy him [um] and that’s when she said ‘bargain’, it is just like 
you can’t buy her selves really, which is what she was in fact proposing 
[mmm] so, you can’t be that harsh to your clients though ha ha 

 
139: S1: You can however he can always challenge it.   
140: S1: Although if he does waive his parental rights then he waives them. [um]   
141: S1: I would be reluctant to advise you to take that course of action simply when the 
children do get older especially Katrina she will want to see her father at some stage or 
another, and as I’ve said before the courts paramount interest is the welfare and wellbeing 
of the child and when she gets old enough she can actually make an application to the 
court herself  
 

120. S1: Which is true, because she was eleven [mmm] She’s getting older by the 
time she reaches 15, she’ll be able to say or no.  

121. R: Yeah. 

122. S1: It’s only four years away.  Umm, I did express my reluctance and I tried to 
put it back on the fact that it’s just not her decision.  She’s got children 
who are getting to an age where they can make decisions and it doesn’t 
really sound very nice to find out four years later that your mum basically 
bought off your dad. 

123. R: Mmm, mmm. 

124. S1: Which is what it was coming to. 

125. R: That’s a good thought, yes.  

126. S1: You know, it would be dreadful to learn that the reason you saw dad is 
because your mum bought him off [mmm] And that you are worth a um 
hundred and fifty thousand dollar house in the middle of no where. 

127. R: Gee, that’s, that’s a, a very valid view of it, I think, an interesting view of 
it. 

 
for where she wants to live. [um]  OK [um] 
142: C: I’m just concerned that if he ends up going interstate then access is going to be 
really tricky particularly if it’s just a weekend. 
143: S1: OK.  The court does tend to place some restrictions on where parents can move.  
If it’s a move out of necessity, like if they can’t get a job in the state themselves and 
they’ve got an offer interstate, they can move.  [um] 
144: S1: Um however they tend to say ‘well if it’s just a frivolous move then no you 
can’t’. [um}   
146: S1; OK so although they realise that you know you are a mature adult and you have 
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your own life, they still look upon the child needing access to both parents 
147: C: Mmmm 
148: S1: And so they do place some restrictions  
 

128. S1: That was just, it’s like ‘look, yes, he might try and move’ but the courts 
are pretty much going to say ‘no, you aren’t going to’.  It is a reassurance 
that he is unlikely to, and the reason not because, ‘I am not going to let 
him’.  It is more that the kid has to have access and that means that he’s 
got to have a damn good reason. 

129. R: Why does a child have to have access? 

130. S1: It is just one of the premises to the Family Law Act, it’s pretty much 
paramount, concerns the interest and well-being of the child.  Umm, if 
they’ve made an arrangement that the child is to have access and one of 
them wants to move interstate for no good reason, then, to basically to 
move interstate, then the court’s just going to say ‘yeah, right, you’ve got 
rights and obligations to that child’.  So. 

131. R: OK. 

 
although they tend not to be that onerous. 
148: C: What about the fact that you know she’s only still really young and he has her in 
pubs and everything? 
149: S1: OK that can come in if you decide to challenge the parenting order that you’ve 
currently got in place. OK 
150: C: Ah huh 
151: S1: So that you can sit there and say that he’s unsuitable and you want to renegotiate 
the conditions of his access. 
152: C: mmmm 
153: S1: I do advise that you can avoid the court here by, we can get an approved 
mediator, 
154: S1: or we can just get him in here with this solicitors and we can reach an 
agreement. 
 

132.  This is where, we just we don’t want to go to court ha ha [err] You know 
I’m sure we can just ????, ‘cause really, I don’t just think much is going to 
be achieved in court, but you know, mediating what they’re going to be  
kicked back to anyway.  So. 

133. R: Why, do you say that, because of 

134. S1: Family Court basically says you mediate it first.  We are not going to 
touch it unless you have gone to at least three mediation sessions.  And if 
you’re just  being a stubborn fool, then you’re just being a stubborn fool 
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and you’re just going to have to live with what we decide. 

135. R: Mmm, ok. 

136. S1: It’s basically the court’s way of giving people a chance to sort out their 
own problems without their interference. 

   
155: Sometimes it’s a lot easier to avoid the courts, the courts actually encourages us to 
discuss our matters [um] and not drag it up the court steps, because a lot of the times 
there are very personal issues between the parties and people don’t appreciate the courts 
sticking its nose in it. 
156: C: Right.  Is that less expensive to mediate.   
157: S1: It does tend to be because  
 

137. S1: And the whole sticking one’s nose in, it’s like, you know, ‘your not as 
clean as you think you are but I am going to be very subtle’. [mmm] 
Because, you know, you’ve already made threats of wanting to buy off 
your husband and if that comes out in court, my word, then he’s going to 
think you’re a cold heartless bitch. 

138. R: Mmm.  When you say the costs of mediation are less, is that, what do you 
base that on? 

139. S1: Well I do tend to be because you don’t have filing fees, [yeah] so it’s just 
the time.  So it’s basically, ah, you can arrange a conference with a 
mediator and negotiate, and all you’re going to really be paying for is your 
solicitor’s time which you’d be paying for anyway. 

140. R: OK.  Thank you. 

 
you miss out on like all your filing costs [um]  and if it got really tricky or we would need 
a barrister, [um] because part of what mediation or alternate dispute resolution process is 
is basically people stating what they want, and listening to what the other person wants, 
and somehow meeting in the middle. 
158: C: Mmm 
159: S1: OK and the courts now do have a process where it’s compulsory to mediate 
[um] at some stage. And they will kick people out of the court room and say go and talk 
about it first.  [um] And so its one of the ways that the court is trying to cut down on its 
workload and make people talk about it before involving the law. 
 

141. S1: And that’s a basic explanation of, a very basic explanation of what 
mediation is and the role that it plays. 

142. R: Thank you. 
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160: C: Mmmm that sounds good.  Well I’d hope in a situation like that um you know 
truth will out the situation that he’s living in and confusion he’s putting her in, will 
become more obvious. [yeah] Like in that sort of situation we wouldn’t have to have 
girlfriend there would we? 
161: S1: How long he’s been with his girlfriend? 
162: C: Ohh now let me see.  We separated in ninety five and he’d been having an affair 
for about three years then. 
163: S1: Ah hah 
164: C: So ah that’s about ten years. 
 

143. S1: The reason why I asked how long ??? because if it was just a fly by night 
floosy that he picked up the other day [mmm] then he would say ‘no, 
she’s not coming’.  But she’s pretty much a permanent fixture of the last 
ten years, so, you know, it’s just, if it was a casual affair, you would say 
‘no, she doesn’t have any right’. [mmm] But, she’s an established partner.  
Then, you know, it’s useful having another opinion. 

 
165: S1: OK.  It might be an idea simply because she would be part of the caring concern 
of Katrina.  OK. [um] Because from what you’ve told me it’s likely that she’s has had 
some input on the access visits.  OK.  So she’s seeing Katrina.  Katrina’s seeing her and 
that’s been pretty regular for you know seven years. 
166: C: Mmm 
167: S1: OK.  Although you can say that you don’t want her there. 
168: C: Yeh 
169: S1: Of terms of being of going into it with an open mind, you might want to have 
her there and see where she’s coming from, ‘cause it will give you a better understanding 
of where John’s coming from if they’ve been together for that long. 
170: C: Mmmm I see what you’re saying.  I’m just concerned of what affect it will have 
on Katrina.  She’d feel pulled between like a mother and a pretend mother. 
171: S1: That’s alright. It’s understandable.  Katrina’s what eleven now. 
172: C: Um 
173: S1: Almost eleven. 
174: C: Yeh 
175: S1: She is eleven. 
176: C: Yep. [OK] It’s a very vulnerable age because she’s just coming into that pre 
adolescent hormones are starting, everything is different.  She wants to be older to catch 
up to her sisters who are all going through all that stuff. 
177: S1: Yep.  I can empathise with that one. 
178: C: Yeh.  She’s trying to sort out who she is too. 
179: S1: Yeh 
180: C: You know, which makes it even more tricky.  I think it’s I think she’s in a really 
difficult position.  [um] And that annoys me too. 
181: S1: OK well we can do our best we can see if we can track him down get the police 
involved to help us..   
182: S1: Um I don’t advise pressing any charges against him because [um] that doesn’t 
really serve any purpose as far as Katrina is concerning. 
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183: S1: C: No I don’t want anything on going.  I would like it dealt with as quick as 
possible [as possible].   And I really just want him out of our [OK] lives.  Really. 
184: S1: OK what we’ll do is we’ll try and track him down. 
185: S1: If the police get him we can either go to mediation or we can get a mention in 
court OK?  And see if the court wants to deal with it.   
187: S1: It’s likely that they’ll send us back to mediation anyway.  [um] 
188: s1: OK so what we can do is we can contact the police.  We can say 
 

144. S1: I’m just going to reiterate here that yeah, we should just go and get an 
order from the court for the return of the child, which is what we do, 
which then goes to police, which then, that’s just the process like two 
months down, yeah   

145. R: Is that why you were saying, go to the police first or, were you, were you 
advising the client that she could just go to the police. 

146. S1: Yeah, which was a backtrack on what I earlier said.  But yeah, she can, if 
she wanted to she could go, but a more appropriate way is to actually go to 
court, get the return, get the order for return of the child and then its goes 
to the police.  And anyway, the police do get involved actually. [yep]  So, 
but, yeah, going to the Police just saying ‘you’ve got a missing child’ you 
could still do it that way [mmm] And avoid the filing cost and arranging 
the appearance. 

 
‘look we are looking for John Gregory Smith.  UM He’s got a daughter that he hasn’t 
returned from an access visit 2 weeks ago.  The mother’s concerned’.   
188: The police will help us track him down. [um] They should be able to find him.  OK.  
If they don’t I don’t want you to worry.  [um] Because we will find her. 
189: C: Good 
190: S1: But the best thing you can do at the moment is just concentrate on keeping 
Jessica, Katherine and Elizabeth happy, keep them try and get them not to worry about 
the fact that Katrina hasn’t come home ha ha. 
191: C: Mmm 
192: S1: And also try not to sit there and think  I wish this would all go away. 
193: C: Mm but I do. 
194: S1: I know, it’s so easy to do but the main thing is getting Katrina back.  OK?  So 
we can do that.   
195: Now at the mediation you can sit there 
 

147. S1: I guess before I went and said about mediation was just, it is just 
paraphrasing going ‘look this is your concern is the return of your child, 
and sometimes you just need to keep reminding them why they’re there. 
[um] 

148. R: And you, you were sort of, talking to the client about, you know, ‘don’t 
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don’t sort of stress on this’, and, do you think that is important for a 
lawyer to provide that sort of reassurance, or? 

149. S1: In family matters? [mmm] Yeah.  She’s got three other children to take 
care of. 

150. R: So that’s a very practical thing.  She can’t just sort of … 

151. S1: She can’t just sit there … 

152. R: Lose, lose it because of one 

153. S1: and lose it because one’s missing 

154. R: Yeah 

155. S1: She’s got another three that need her care [mmm] As she says she doesn’t 
feel the child is in any danger she just wants the child back.  

156. R: Yeah. 

157. S1: So really, let the police take control and take care of your other kids 
without letting go. 

 
and you expressed an opinion of perhaps cutting John out completely. [um] 
196: OK so we’ll have a look at those options.  We’ll look at what you can do as far as 
the mediation goes. But we’ll get there sooner or later. [um] 
197: Hopefully sooner before later.   
198: Ok so you said that uh John’s pretty much a shearer jack of all trades. [um] OK.   
199: And he doesn’t financially support the children? 
200: C: No.  Not really.  Um you know.  Mum has always tried sneaking us a few things 
here and there without Dad knowing. 
201: S1: Mothers are like that ha ha. 
202: C: Yes 
203: S1: I think my Mum still does that when my Dad’s not looking. 
204: C: OK 
205: S1: OK so he doesn’t financially support and you said he’s been with his girlfriend 
for about 10 years. 
206: C: mm.  He’s been unemployed for a while, but um,  
 

158. S1: She’s very condescending towards him. [mmm] Which isn’t unusual, 
considering that, you know, yes, he was cheating on her for three years, 
yeah.  I am glad I didn’t get into the whole situation regarding the 
breakdown.  In one sense, I know I probably should have, never mind. 

159. AC: Would have, if you’d got into it, would that have helped you with the 
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current problems? 

160. S1: It might of helped me understand where her feelings were coming from, 
although, I guess I was more interested in getting Katrina back [um].  So, 
it wasn’t necessarily going to add to her help a little bit.  It was something 
that, given that we only had an hour I just wanted to address what we had. 

161. AC: Yep. Thank you. 

 
I’m suspicious for him maybe looking for work interstate. 
207: S1: OK 
208: C: You know because he has been unemployed and um he’s met up with a friend 
who’s told him of some work on a property up near where he was born in Mararra in the 
Northern Territory. 
209: S1: OK.  We’ll get Katrina back so at this mediation it’s really going to be the 
renegotiation of John’s access. [Um]  
210: S1: OK now you expressed an ideal of having Katrina all the time and John having 
no access.  I’m going to tell you right now that that’s not a realistic expectation. 
 

162. S1: Harsh, but true ha ha [mmm] And sometimes you have to be cruel to be 
kind 

163. R: So you, you tell the client as it is, you don’t … 

164. S1: I’m not going to lie to a client. 

165. R: No. Even if it is not something, you suspect they don’t want to hear? 

166. S1: If they suspect that they, if I suspect they don’t want to hear it, they’re still 
going to hear it. [yep]  Because they’ve got to go into it with their eyes 
open, they’ve got to know what’s going to happen. 

167. R: OK, good.  Thank you. 

 
211: C: Mmm 
212: S1: OK.  It’s harsh.  I know but it’s unrealistic.  And I’d rather that you be aware of 
that now rather than later. 
213: C: Mm 
214: S1: OK?  Ah besides this from what you’ve told me John’s done very little to really 
deny him access to your daughters.  OK. 215: And your other daughters are getting to an 
age where they can actually decide, if they want to see him or not [um] and the court will 
listen to that. 
216: C: Yeh I wish Katrina was old enough to see that. [OK] Because I just I think he’s 
even mixed up himself.  I mean he’s talking about dreamtime and all this stuff and 
getting back to his Aboriginal roots but he’s spending half of his time in the pub which I 
don’t think is anything to do with dreamtime.   
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217: S1: OK.  Do you know if he drinks at all or is he just living in the pub? 
218: C: Oh he lives at the pub but you know  
 

168. S1: if he was a chronic alcoholic, yeah, you would have some major issues, 
but a lot of people in small towns do live in pubs.   

169. R: Social, centre isn’t it, basically? 

170. S1: Well, we’ve got a pub at home and its was called the ‘Queen’s Arms’, so 
you know, it’s not unusual, it’s good clean cheap accommodation [mmm] 
Doesn’t necessarily mean they are absolute pisspots. 

 
he’s not a tea totaller.  He’d have his drinks.  Mm 
219: S1: And is he like a couple of drinks a night or  
220: C: I think he gets depressed a lot because he isn’t employed and I think he is prone 
to some binge drinking when he gets very depressed. 
221: S1: OK.  So in the ideal world you’d have Katrina all the time and John would have 
her none of the time. 
222: C: And then he could get on with his new life and he can go off with his Aboriginal 
girlfriend and he can you know live in a gunyah or do whatever he wants to do and we’ll 
have our life. 
223: S1: OK.  Let’s just step away from the ideal world, because unfortunately we don’t 
live in it.   
224: S1:  John does have rights to see his children, you have rights and Katrina has rights 
so in a less than ideal world what would you have out of this arrangement? 
224: C: I would like really strict limitations on his access [um] so that if he’s supposed to 
have her back, if he only sees her, you know on a weekend or alternate weekend or a 
weekend a month, or that would be heaps as far as I’m concerned.  A weekend a month 
would be better.  If she is supposed to be back on a Sunday night then she has to be 
absolutely back other wise that affects future access. 
226: S1: OK.  So in your ideal you’d have access one weekend a month.  What about 
school holidays?    
227: C: I don’t know.  See it depends.  As the girls are getting older they are involved in 
lots of sort of sporting camps and things like that um.  Maybe a short time.  Again I’d go 
for shorter access, because I think, if she had to Katrina would probably cope just with a 
couple of days.  But I think extended time, that’s when she really starts to feel pulled 
apart and sort of pulled in this direction and told one thing and she comes home very sort 
of.  You can see that she’s confused and she feels like she’s sort of betrayed someone she 
doesn’t know what she is. 
228: S1: That’s OK.  So ideally one weekend a month and you said you’d like some type 
of condition that would mean late return, if she was returned late, that that would affect 
access later 
229: C: Mmm yep.  Because otherwise he’s just always late. 
230: S1: OK, perhaps then we need to look at something about, say, if he is running late 
for some reason that he be able to phone call you.   
231: C: Mmm 
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232: S1: Because that’s something more reasonable rather than this time because lets face 
it sometimes we get caught in traffic. Sometimes everything goes wrong and you are 
running late.  Sometimes you sleep in. 
233: C: That’s true. It’s just when he’s a couple of days late you think well that’s one 
heck of a traffic jam. [ha ha] 
234: S1: Yes. 
235: C: I’m just getting a bit cynical towards 
236: S1: I’m talking about here for a contingency if say he’s running maybe a couple of 
hours late?  Say the car broke down or whatever. 
237: C: OK I can cope with a couple of hours.  [??] But this has been like you know a 
couple of days and now it’s like what nearly two weeks. 
238: S1: Yeh.  That’s OK.  So if he is running late say if we make the access time for her 
return six pm? 
239: C: Mm 
240: S1: Is that alright? 
241: C: Yep because then she’s got school the next day.   
242: S1: And say no later than eight pm? 
243: C: Mm 
244: S1: Now, do you know if he has a mobile phone at all? 
245: C: No 
246: S1:  That’s OK.  What we are going to have to do is set up some type of 
arrangement so that he can contact you.  
 

171. S1: I do know that I didn’t really explore all the options that she would find 
appropriate about mediation.  I’d probably do that again at some later 
stage close to mediation day, because her ideal is, you know, once a 
month, six to eight sometime ???, but we’ve got constraints of time.  It’s 
an initial interview.  And I probably can see her again later. 

172. R: OK. 

 
And tell her tell you that he is running late. 
247: C: Alright and can he be forced you know to stick, that he has to inform me? 
248: S1: It’s very hard, but what can happen is that if he doesn’t stick with this 
arrangement, and he continually you know goes against it we can go back to mediation, if 
that doesn’t resolve anything we can go to court and say ‘look we mediated, we came to 
this arrangement., he’s not sticking to it, he’s continually late, continually breaches it.  
We would like some kind of enforcement from the court’. [um] OK 
249: C: Yes so long as something gets done. 
250: S1: That’s OK.  These are the matters, Family Law is one of those areas where 
sometimes we have no alternative but to go to court but other times we can resolve it 
outside of court [um] through mediation [um] 
251: OK and this is one of those instances, once we get Katrina back, that we can look at 
mediation. 
252: C: Alright 
253: S1: OK.  So we have it no later than eight pm.  Now I would suggest that you review 
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this, if we we do get this, 
 

173. R: Just, just hold it there. Again, you’re talking about mediation.  You’re still 
of the same view at that stage of well, the court’s going to require us, so 
that’s what we focus on.  There’s nothing in what she said that would have 
led you to think that this is the type of thing that could be resolved at 
mediation? 

174. S1: Basically, it could be resolved at mediation quite easily.  Umm, most 
people’s first instinct is to ‘go to court, go to court, go court’. [mmm] So 
you will say to them, ‘well, we’re going to have to go to mediation 
first.’[mmm] Yeah it is a matter of fact.  Yeah, it’s probably going to be 
resolved there. If it doesn’t, yeah, then we got to go to court.  Yeah, we 
are going to have to have gone to mediation. 

175. R: Yeah. 

176. S1: It’s just, that’s how it works.  So if it gets resolved in mediation, great! 
Fantastic!  If not um ah  

 
because it depends on what he wants, that you might want to review it about every twelve 
months, ‘Because as you said yourself Katrina is coming toward an age where she is 
she’s basically in between.   
254: S1: She’s a tweeny. 
255: C: Mm 
256: S1: She’s she’s she’s not a pre-adolescent she’s not an adolescent she’s just smack 
bang in the middle [um] and its dreadful but she is coming to an age when she should be 
able to make her own decisions.   
257: S1: And as much as that sometimes hurts parents its something that we do need to 
take into consideration. [mm]  
258: S1: OK so maybe when she reaches thirteen you might want to invite her along so 
that she has some say as well, and we can get a representative along to help her express 
her opinion if you like. 
259: C: Yeah that would be good. 
260: S1: OK, now you also expressed some concern about John and the dreamtime. 
261: C: Mmm 
262: S1: Have you raised your children in any particular way in any particular religion or 
anything like that?  . 
263: C: They’ve had input from both sides [uh uh].  Umm my family I think a long way 
back were probably Methodists or something like that so that we’ve had you know those 
sort of general wholesome sort of you know Christian principles back there.   
264: S1: Like Church and Christmas and Easter?  [ha ha] 
265: C: Yes and I suppose when you have kids you sort of rethink all those issues too and 
think what do I believe and what do they believe, but, um then you know you get busy 
with your life or if your life gets stuffed up then too then sometimes commitments on all 
sides sort of go a bit haywire and you don’t come back to the things you really, believe in 
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I don’t know.  We just get busy doing other things and 
266: S1: And it just falls to the sidelines. 
267: C: Yeh. 
268: S1: What objections do you have to Katrina learning about the dreamtime? 
269: C: Only if it’s seen as something negative against our family 
 

177. S1: She was really defensive about the ‘dream time’.  It’s something about it 
riled her, and I didn’t really know what, so it was just a matter of finding 
out.  It’s almost like, err, she is going to learn about it sooner or later. 
[mmm] 

 
and that she has to choose that either you are white or you are a real black person who 
believes in the dreamtime, which I think is a bit bizarre because I know you know a lot of 
people of Aboriginal descent that still believe in dreamtime, but don’t have to feel 
separate or anti anyone else to do that. 
270: S1: Ah hah 
271: C: But he feels I think that he has to, this is his new life and his new image or 
something.  And it becomes almost like a like a status thing.  So that even though he 
never had as much money as my family and he’s been unemployed and everything else. 
272: S1: He’s had dreamtime and 
273: C: Yes that right. Something like I haven’t had and that’s why you know he’s gone 
off with the Aboriginal girlfriend.  And you just you just wonder how much of it is real 
[yeah] and how much of it is just an excuse. 
274: S1: OK so your own real objection is that you don’t really want Katrina to be 
polarised. 
275: C: Mm 
276: S1: OK.  The courts do look upon children that are from a mixed descent and even if 
they’re, you know Aboriginal or Torres Straight Islander, that they are able to retain some 
sense of Aboriginality. 
277: C: Mmm 
278: S1: OK.  Um particularly where one or both of the parents has some connection, and 
wishes the child to learn about it.   
279: S1: You can’t really stop John from telling her about dreamtime. [um]  It makes it 
very hard.   
280: S1; What it might be some idea is that both yourself and Katrina may want to learn a 
bit more about dreamtime.  OK.  Um this is probably not what you may want to hear 
from your lawyer. But sometimes knowledge is our best friend. 
281: C: It probably would be good if she learned her spiritual roots from both sides. 
282: S1: Exactly 
283: C: And then had a broader view.  So long as it can be presented in that way  
 

178. S1: This is when a lawyer feels like going ‘I am not being paid to be a 
counsellor, but anyway’. 



   371

179. R: Yeah um that’s um that’s what I um I suppose you can look at this and 
say, ‘well, it’s not really like strictly legal’. 

180. S1: Not strictly, basically it’s just plain ice, see it from their perspective, learn 
a bit about that, then look at it. 

181. R: So that is more part of um setting her up to resolve this thing, in a practical 
manner, [yeah] rather than through the courts or something. 

182. S1: Courts chew up time and money.  If I was a QC getting paid a mint I’d, 
well, I’d probably still be the same.  I’d try and discourage them from 
going to court, but anyway. 

 
that they don’t have to be in conflict with each other.   
284: S1: That’s why it helps if you are going to be the primary care giver, if you learn 
about dreamtime as well. 
285: C: Alright 
286: S1: OK, because then, she can see that, it’s that well Dad’s dreamtime and Mum’s 
not.  She can see that Mum understands dreamtime as well. [um]  OK so that’s something 
that you may want to consider.   
287: C: Alright 
288: S1: Um you can probably contact some of your local community centres as far as 
that’s concerned.  If you want to learn more about the dreamtime and where Katrina and 
John all fit into it.   
289: Because  
 

183. S1: Couldn’t really think of the right place to send her for that one? [um] Um 
ideally, part of me was going to say ‘go and see ATSIC and see what 
they’ve got to say’, um because I had absolutely no idea exactly where her 
property was located, so [um] it was kind of like, ‘ok, I’m just going to 
assume that’ a fictional place‘.  Sometimes it’s hard to just be able to 
pluck a reference just straight out of thin air. [um] 

184. R: Yes, I am not sure that Pineways exists or 

185. S1: I don’t think it does [no].  

 
learning about it is one of the best ways of being able to share with your child.  What 
they’re going through. [um um] By learning about what they’re interested in.  Um and it 
helps too because if you don’t know anything about it and you just go aw that’s just your 
Dad’s silly thing. 
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290: C: Mm Mm 
291: S1: The child starts thinking well why is it silly? 
292: C: Yeah I must admit because its connected with him it doesn’t look appealing on 
first look 
 

186. S1: I always like that honest admission of ‘well, maybe it is just because that’s 
how I think, and it is not how it is’.  It means your client’s getting 
somewhere. [um] 

 
293: S1: OK.  Yeh it’ it’s s difficult when you’re sitting there and you’re going well I 
don’t like him.  But you have to realise that there is more to him than just him.  You have 
a child.  You have 3, 4 children and they have a right to know about it.   
294: S1: OK.  So the dreamtime and the whole Aboriginal issue we can look at as well in 
that mediation. 
295: C: Alright 
296: S1: OK?  So if you’re happy to learn about it as well we can take that to the table.  
297: C: Alright 
298: S1: Because that way we have some kind of mutual understanding between; it 
means that you’ll say you’re happy for Katrina to learn about the dreamtime as long as 
she also gets the chance to learn about your Christianity and that the two can co-exist. 
[um]   
299: S1: OK?  So that’s something which John seems to feel strongly about and from 
what you’ve told me you’re only objection to the dreamtime is John. 
300: C: Yes it probably is.  Cause it’s all linked with you know they have this wonderful 
thing about dreamtime and everything being perfect and he’s the one running off with the 
other woman. [ha]  You know where’s the sort of commitment in it.  It seems a bit 
hypercritical to me. 
301: S1: But children see things differently.  They see Mum and Dad.   
302: C: Ha they do, and when they haven’t been there themselves they don’t understand 
all the issues involved. 
303: S1: No.  And sometimes we forget what it’s like to be a kid.  So.  Ok.  Now are there 
any other issues you’d like to raise with me here today.  
304: C: I think we’ve covered most of them.  Particularly about getting Katrina back and 
you, answered what I wanted to know, whether I could stop John seeing her.  Um I’d be 
keen to get into the mediation as soon as possible. 
305: S1: OK 
306: C: And you’ll you’ll give me that breakdown of of fees. 
307: S1: I will give you that breakdown of fees, you will see that. 
308: C: OK alright.  Well when can I expect to hear from you. 
309: S1: OK what we’ll do is I’ll make an appointment to go with you to see the police. 
310: C: Ah hah 
311: S1: So if we make that say later in the week sometime. [um]  Perhaps early next 
week at your convenience. 
312: C: Yep 
313: S1: OK I’m just going to tell you that my calendars pretty bare for next week, so 
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you’ll have me completely at your disposal. 
314: C: Excellent OK.  This week would be cool. 
315: S1: OK what we’ll do is we’ll go and see the local police agency and we’ll tell them 
what’s going on.  We’ll say that we’ve got a missing child in a custody arrangement.  We 
are just trying to track her down and get her returned.  [um] We don’t want any criminal 
charges pressed but we need to find the kid. 
316: C: Yes 
317: S1: The police will help us there. OK.   
318: And then what I’ll do is then once we get in contact with John, we’ll approach him 
about the idea of mediation and renegotiating the arrangement you have with his 
visitation and access. 
319: C: Good.  OK. 
320: S1: OK?  So that’s basically what we’ve talked about today.  Do you have any other 
questions? 
321: C: No I think that’s fine. 
322: S1: OK so what and we’ll do is we’ll try and we’ll contact the police and we’ll just 
take it from there. 
323: C: OK 
324: S1: OK thank you for coming in today. 
325: C: Thank you.  Thanks very much. 
326: S1: That’s alright.   
 

187. S1: Then we chatted for another 20 minutes because 

188. R: That’s fine.   

189. S1: you know we didn’t know what’s ??? coming in or not  

190. R: OK, that’s great.  Thank you for that.  That was really good.  A couple 
of things that I want to just follow-up.  You assume that the Police will 
help.  Do you base that on knowledge of the law, knowledge of the 
Police, or an assumption that  

191. S1: An assumption. 

192. R: if your child is not returned, that you think the Police would be 
interested?  OK.  Um through out um this is a sort of smaller point, 
throughout the interview, you refer to custody access.  When you 
studied family law, had they changed the terminology?  

193. S1: It is actually access I think, not custody.  That’s one of the things, just 
because I don’t practice. 
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194. R: Yes.  Um you um you didn’t do anything about property because she 
didn’t actually ask you to, did she? 

195. S1: No, and when you know she said you know its, the real concern was 
getting Katrina back, and he didn’t make any financial contributions.  
They weren’t looking at um anything and it’s just like, it appeared that 
they didn’t have any property issues.  Not that she wanted them 
addressed, so, that’s why.  Meanwhile, there’s probably like, 10 pages 
of property issues. 

196. R: Um yeah,  I think it is more that, even though the client may not say 
there’s property issues, um with the experienced solicitors, ah they took 
the view that perhaps the client doesn’t realise that [there are issues] 
you know if there is a house, it’s still in joint names, perhaps it is time 
for something to be resolved with that.  It is probably more of an 
experience thing. 

197. S1: Yeah. 

198. R: But no, that was very good.  Thank you for that.  It’s it’s a draining 
process, isn’t it? 

199. S1: God, you get sick of the sound of your own voice. 
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Appendix I  

Student 2 - video-stimulated recall transcript 

The text of the video-stimulated recall interview is contained in text boxes.  Column 1 
contains the segment number, column 2 shows who was speaking (R is the researcher) 
and column 3 contains the text.  The ‘interactive’ text is highlighted, see Section 3.4.1.2. 
 

1. S2 :… and prior to that, I was just, I mean, was at high school.  I worked in a 
factory on the weekends, that kind of thing. I have been working 
basically since I was what, about sixteen, fifteen sixteen 

2. R: OK.  Uhhh, you have already entered this, but you’ve never practiced 
family law? 

3. S2: No. 
4. R: No. OK.  Thank you very much.  Umm, I am now going to play the video 

tape of your interview.   
5. S2: Uh huh 
6. R: I would like you to stop the video, uh huh at the points where you see 

yourself forming a view or gaining some understanding of the client’s 
matter … 

7. S2: OK. 
8. R: Ahh or what you may be able to do about the matter. I would also like 

you to stop the tape at points where you changed, revised or altered your 
view or understandings.  When you stop the tape, I’d like you to tell me 
what you were thinking at that point.   

9. S2: Uh huh 
10. R: Ummm, if you see anything at all on the tape you want to stop and 

comment on for any reason,  
11. S2: Yep 
12. R: … umm, please go ahead and do that, ummm even if you do not think it 

relates to your understanding of the matter.  At all times I want you to 
feel that you’re in control but, if there is something I would like to 
explore,  

13. S2: Yep 
14. R: then I may ask you to stop the tape and comment on it.   
15. S2: Sure, yeah. 
16. R: Do you want me to clarify anything? 
17. S2: Nah. 
18. R: OK.   
19. S2: That’s OK. 
20. R: Ummm, had you formed any views of the matter before you went to the 

interview? 
21. S2: I did, ahh.  Ummm, I was unaware, until I spoke with you, ahh yesterday 

morning that there was going to be any property matters, umm so I had 
formed no view on … 

22. R: OK. 
23. S2: …on those particular issues.   Um Michael had said to me that there was 
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something to do with children and I assumed, ahh incorrectly as it turns 
out that, umm it was going to have to do with custody [mmm] that 
whoever was coming to see me was going to be seeking custody [mmm] 
… 

24. R: Yeah 
25. S2: …of the children. So I mean I, I basically opened up the statute, looked 

the considerations for custody, looked at the considerations in property 
and that was about it … 

26. R: Yep, ok. 
27. S2: … beforehand, so um, I mean, I was surprised actually, I had forgotten ha 

ha ha ha a little bit of it, umm, but I mean, I was, ahh, it refreshed my 
memory pretty quickly, ahh once I read it over. 

28. R: Yep. Umm, the assumption that something to do with children would be 
about custody, was that because your de, that the studies focused on that 
aspect of children? 

29. S2: Yeah, it really did.  Um the problem as it was presented really was, err, it 
didn’t really seem all that much like err a family law matter to me,  

30. R: Mmm  
31. S2: …just in the sense that even though it was arising out of a custody 

agreement, which is I suppose, what it has to do with family law, it was 
sort of more of an issue of finding this young girl … 

32. R: Yeah 
33. S2: …. and getting her back um which is much more a practical matter … 
34. R: Yeah 
35. S2: …. than any kind of ah legal matter outside of the agreement. 
36. R: OK. Thank you for that.  OK.  So umm, just play and then ‘stop’ is down 

the bottom. 
 
1: S2: OK so June. 
2: C Yes 
3: S2: How are you? 
4: I’m OK but I’m frustrated [are you] which is why I’ve come to see you. 
5: S2: OK.  Um now I understand you have a Family Law problem is that right? 
6: C Yes we do.  My um youngest daughter Katrina [uh ha] has been with her father 
7: S2: Can I just stop you there just for one second 
8: C On yes sure 
9: S2: I was just thinking that it might be a good idea if I could just get a little bit of an 
idea of who we are talking about before we start talking. [sure] Do you see what I mean? 
10: C Oh yes 
11: S2: So I’m just gonna put ah June here and your husband’s name is? 
12: C John 
13: S2: John.  Now are you married to John? 
 

37. R: Sorry to, errr, interrupt right away. But why did you do that? 
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38. S2: Ummm, I just wanted to, err, this is actually something that I thought 
about before I came [um].  The reason why I wanted to do that was 
because I wanted to get straight in my mind who we were talking about 
… 

39. R: Yeah OK 

40. S2: …as we were talking about them.  When she said I have a problem with 
my daughter, Katrina, that doesn’t really, I wanted more of more of a 
picture … 

41. R: OK 

42. S2: … before we even started talking. 

43. R: OK, good. Thank you. 

 
14: C: Ah well technically married but we’re separated. 
15: S2: OK.  But you’re not in a de facto relationship you are actually legally married 
OK. 
16: C Yes 
17: S2: Ok. And how many children do you have. 
18: C Four 
19: S2: Four children.  OK. 
20: C Four girls 
21: S2: Four girls ok.  And their names are? 
22: C Ah the eldest one is Jessica 
23: S2: Jessica.  And how old is Jessica. 
24: C Um Jessica’s birthday is the third June nineteen eighty five and 
25: S2: So she would be seventeen. [yeh]   Ok so she’s seventeen and then the next one is 
sorry 
26: C The next one’s Katherine 
27: S 2: Katherine 
28: C ….with a K 
29: S2: OK. A-K 
30: C Um and her birthday is on the fourth of September, the fourth of the ninth eighty 
seven. 
31: S2: Nineteen eighty seven which would make her fourteen. 
32: C Fifteen this year.  Is she?  
33: S2: She’d be fifteen this year, yes. 
34: C Yes  
35: S2: My maths not that good so  
36: C That’s alright 
37: S2: So feel free to, that’s why I went into law I don’t want to ah you know 
engineering just wasn’t for me.  And the next one is 
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38: C Um and then we’ve got Elizabeth 
39: S2: Elizabeth 
40: C She’s just a year younger.  Her birthday’s is on the second of the tenth eighty eight. 
41: S2: Eighty eight which would make her thirteen 
42: C Yes 
43: S2: And then we’ve got  
44: C: And then um I’ve got Katrina. 
45: S2: Katrina 
46: C That’s where the problem is at the moment.  Katrina is the youngest one. 
47: S2: OK and she is? 
48: C And her birthday’s the twenty eighth of the third ninety one. 
49: S2: Ninety one which would make her eleven. 
50: C: Yep 
51: S2: OK.  Excellent and how old is John? 
52: C We’re both the same age we were born in nineteen fifty seven 
53: S2: Nineteen 
54: C He’s forty well we’re coming up towards forty five.  [forty five] His his birthday is 
on the tenth of the eleventh fifty seven.  
55: S2: Which would make him forty four at this point. [yeah]  And your birthday is? 
56: C Is um just a bit after him the third of the twefth. 
57: S2: OK 
58: C Nineteen fifty seven. 
59: S2: Don’t forget I’m your lawyer so I can’t tell anyone, [OK] so you know you don’t 
have to worry about that kind of thing. 
60: C Alright 
61: S2: OK so I just wanted to get that out of the way so that we can I just have an 
understanding of who you are talking about and where they fit into the sort of the picture.   
62: S2: Um so if you could just if you just want to tell me what it is you are here for 
that’d be just give me 
63: C OK Um well in a nutshell my husband and I separated in nineteen ninety five, in 
November. 
64: S2: Nineteen ninety five so that’s six years ago that’s seven years ago almost 
65: C Yes nearly 
66: S2: OK 
67: C And um I have custody of the children 
68: S2: Ah huh is that a former a formal custody or is that?  
69: [um]  OK So you’ve court? 
70: C Mm  
71: S2: OK 
72: C Yes and he has access 
73: S2: Ah huh 
74: C But he’s very slack with the access which really annoys me.  He he’s supposed to 
have her like at least every alternate weekend or sometimes it changes if he, you know 
gets disorganised or whatever, but he was supposed to have access not last weekend but 
the weekend before that and then Katrina.  This was just with Katrina.  He’s only 
interested in Katrina. 
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75: S2: Right 
76: C And ah for a whole heap of reasons but anyway.  And he was supposed to have her 
back Sunday night that’s when the access finished.  Just have her on the weekend. 
77: S2: Ah hah 
78: C UM and she still isn’t back. 
79: S2: Right 
80: C He’s been late before by a couple of days but this is just you know. Beyond the 
pale, too far. 
81: S2: Right 
82: C Its nearly two weeks and he’s just um.  He’s just so slack he just does things when 
it suits him. 
83: S2: Mm Mm  
84: C And I want her back. 
85: S2: Right.  OK. OK So you have not, you you’re not divorced then. 
 

44. S2: Now, at that point, umm, I honestly, I, I was sitting there thinking I have 
no idea what to do here.   

45. R: Mmm 

46. S2: Umm  I, as I said, I was, I was sort of assuming that it was going to be 
some kind of custody [um] ahh issue, and so all of a sudden, she’s 
presented me with this sort of practical problem [Yeah] That I I really 
don’t know what to to do, [mmm] so, I just decided to just gather some 
information and see what I can think of, 

47. R: Yeah well that’s … 

48. S2: … you know, to do. 

49. R: Defer technique? 

50. S2: Yeah. 

 
You’re just separated. [no] OK.  
86: Um.  Right.  So this has happened this has happened on numerous occasions. 
87: C Mmm.  Yes he’s often been late [um um] but usually its just been a couple of days 
or so 
88: S2: Days 
89: C But this is nearly two weeks. [um um] And I’m not worried about her safety, [um 
um]I know that’s fine but the point is she is supposed to be back here and she’s got a life 
and she’s got you know commitments at school and everything [um] that I’ve got to keep 
her going for and he just hasn’t turned up. 
90: S2: Right 
91: C And um he probably doesn’t even think about that. 
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92: S2: Right, ok.  Now you, do you live in Brisbane? 
93: C No 
94: S2: You live in? 
95: C I live in Maxville that’s 7 Johnson Parade, 
96: S2: Maxville.  That’s 7 Johnson Parade.  Now the problem I’ve got is that I’m not 
from around here and so I don’t know where Maxville is.  Is that far from here?  Where 
would that where would be a large city near Maxville? 
97: C Um.  Maxville.  Well in Queensland, where would you know ah? 
98: S2: Oh I mean I know the major cities, Rockhampton, Townsville, Cairns 
Toowoomba I suppose, Roma, Mt Isa that kind of thing.   
99: C It’s more in the Roma area. 
100: S2: OK 
101: C When you think yeh 
102: S2: OK. So that’s near Roma. 
103: C ‘Cause I originally came from a property round there and before that I’d been 
living at The Oaks, Pineway. 
104: S2: I see.  OK.  Now he and where does he live? 
105: C He lives at the Kings Arms Hotel in Maxville. 
106: S2: Oh so he lives in Maxville as well. [but] 
107: C Yes 
108: S2: So there’s no issue here of of he lives far away or anything like that. 
109: C No not yet but I’ve been ringing him everyday since Katrina was due back and 
he’s just not there.  So I’m [yeh] seriously wondering whether he he’s just gone 
somewhere.  Taken her. 
110: S2: Right. OK.  
 

51. S2: Now, that that exchange there, I really wanted to, sort of establish where 
she was, where he was, is he coming to pick her up and taking her far 
away?  [mmm] Do you know what I mean? 

52. R: Yeah 

53. S2: So, and I just wanted to get some impression of where the, I guess the 
logistics, or the, you know, where everybody is actually at in the, in the 
whole, [um] in the world basically. 

 
Um, OK well if there’s a court order for custody [um] and a certain arrangement and he’s 
not living up to that arrangement um I mean he, he, when you say he’s slack do you 
mean, is is he every slack in picking them up at all.  When he’s supposed to be there to 
pick them up is he there generally. 
111: C Well that that can vary too as well.  And the worst thing, like he does things as 
he’s always done, to suit him. [um um] So that can vary a bit but the end that really varies 
is when he obviously wants to have her for longer so that’s when he just really doesn’t 
care he can be. 
112: S2:  Right 
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113: C Days late.  He’s he’s usually not days late when he’s um picking her up.   
114: S2: Right OK  
116: C I think he’s got an extra agenda with Katrina.  He’s got something that he wants to 
prove or achieve or something which is why he just chosen her, and not the others.  
116: S2: Right. Um 
 

54. S2: Um at that point, I started to get the impression that she was bitter, 
[mmm] or she was, err, she, there was an agenda there, sort of, how do I 
how do I put this, not not so much that she was even bitter, but that she, 
no she was just angry [mmm] about him, him and had no respect for him, 
[Yeah] or little respect for him [mmm] as a person kind of thing, [Yeah] 
and that really carried through the whole interview  [mmm] I think, umm. 

55. R: When, when she said umm,  that he’ that he’s got an extra agenda, did 
you think at stage, I need to find this out or follow this up? 

56. S2: Um no, no, not really at that point.  I mean, it was, was really only at the 
point when she started talking about, which is later on, umm when she 
started talking about um  she’s got, umm, he’s he’s an Aboriginal and he 
wants to, umm, I suppose, what she would have wanted to say was to 
indoctrinate Katrina into the culture,  

57. R: Yeah  

58. S2: But I started to pick up on the agenda there. 

59. R: OK, thanks. 

 
with the other three is there any issues between him and those three like where they’re 
angry with him or they don’t, get along with him or anything like that[6]? 
117: C I don’t know if its actually open animosity, but I just think they think maybe he’s 
irrelevant to their lives because he’s been out of their lives for five years and he’s just 
he’s centred on Katrina see the problem is he’s part Aboriginal. 
118: S2: Ah hah 
 

60. S2: Now that now that exchange there, I thought to myself, she is 
concerned that he is going to poison Katrina against her [mmm] that, 
that’s, that’s the issue there.  I, I, I thought anyway, like that, that’s one 
of her concerns, and also that she is bitter, uhh probably about this 
affair [mmm] that went on while they were married. 

 
119: C And he wants to go back to his own roots and see himself as an Aboriginal person 
[um um] or you know something like this, and and the kids look close enough to say oh 
yeh alright there is Aboriginal in them.  I don’t obviously and I think because Katrina’s 
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the youngest he thinks she’s the only one worth saving. 
120: S2: Right 
121: C And he wants to like sort of convert her to being a real Aboriginal 
122: S2: Right 
123: C So he’s trying to get her out out of our sort of influence. 
124: S2: Right I see 
125: C Where we’ve come from and.  So he’s not interested in the others because I think 
they already had some of their own ideas before he went off on this crusade.  [um] Like 
for about three years before we separated he’d been having an affair with an Aboriginal 
woman. 
126: S2: Right 
127: C Which he said is all part of this you know finding himself and his Aboriginality 
and all this sort of stuff but um I just find it an excuse really. 
128: S2: Right.  Now if you  
 

61. S2: Now with that bit there, I, I kind of wanted to get the idea across to her 
that he does have rights, [mmm] and that, umm, you know, she can’t 
really stop him from seeing his children, [mmm] but, but he needs to 
honour those, those agreements, [Yes] basically.  Umm, and I also at that 
point too, I think I was starting to get the idea that I don’t want her to 
think that the fact that he is an Aboriginal and trying to teach her, er 
Katrina, about that culture, [mmm] that he has the right [Yeah] as her 
father, kind of thing [Yeah] um and I, I just, because I think, you know, 
if I knock this on the head now, then we don’t need to, to deal with it 
later, kind of thing, [mmm] … or if I try.  I didn’t do it very well there.  I 
do it again later where I discuss the, the whole, he is entitled to raise his 
children as well, kind of thing..  

 
separated in nineteen ninety five it’s now two thousand two so that’s seven years ago. 
129: C Right 
130: S2: And at that time ah Jessica and Katherine and Elizabeth, there there’s only four 
years between them. 
131: C Mm 
132: S2: Ah they would have been sort of, I mean Elizabeth would have been six at that 
time um and Katrina would have been about four. 
133: C Mmm 
134: S2: So it could be that I mean if Jessica and Katherine sort of been raised in a certain 
environment, for example they may have embraced that environment [um] maybe they’re 
just not interested in [um] embracing another [um] sort of cultural sort of or maybe their 
just not interested in the heritage at this point you know but it  
135: um I think you know the the issue here really is that there’s a there’s a custody 
agreement, [um] a court ordered custody agreement in place, right. 
136: C Yep 
137: S2: Um and if he’s not meeting his obligations under that agreement then we need to 
sort of look at what we can do to see to it that he does.  Uh. [um] 
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138: S2:  Um the principles of the Family Law Act are such that um you have to do what 
is in the best interests of the child but there’s also this idea that um you parents are are 
allowed access and almost required to do what is necessary for their children.  Do you 
know what I mean? [um um] 
139: S2: Like it’ it’s no longer the case where people think that the courts sees that it’s 
the mother’s role to raise the children and the father not and that kind of thing. [um] 
140: S2: So certainly he has rights in relation to ah Katrina and all of the girls.  But I 
would say that those rights are regulated, by, this custody agreement that you’ve entered 
into 
141: C Mmm 
142: S2: Um if he is unhappy with that agreement, right, then he should probably be 
engaging a solicitor and seeing to it that that agreement is altered or trying to see it 
altered. 
144: C Mmm 
145: S2: Um which obviously you would not be very happy about. 
146: C No.  I just don’t think he’s a suitable person to be doing that.  You know the fact 
that he lives in a in a hotel [um] and when Katrina’s with him she’s taken around pubs.  I 
don’t know if he even thinks  
 

62. S2: Now I asked about the drinking problem, because, that was one of the 
things on the assessment, client assessment form [mmm] that Michael 
had given me, that there might be a problem like that, about drinking, 
[Yeah] a drinking problem, drug problem, that kind of thing.  And I also 
thought it was a good sort of avenue to sort of explore, umm, just find out 
exactly what it was, you know, does he have a drinking problem? [mmm] 

 
far enough to think what’s best for her [um] and I feel that I’m the parent that has her best 
interests at heart. [mmm] And I just think he’s interested in himself and his girlfriend and 
she tags along. 
146: S2: Right. So he actually takes her into[um] pubs. 
147: C Yes. Which I feel is really inappropriate. 
148: S2: And drinking around her. 
149: C Yes 
150: S2: Ok.  Um does he have a drinking problem? 
151: C He has had in the past um and I think he gets depressed and he drinks to try and 
forget things.  I think the fact that he’s been unemployed for a while probably doesn’t 
help. 
 

63. S2: Umm, now that was a real sort of, it was starting to come out sort of as an 
‘us’ and ‘them’ kind of thing, I [mmm] thought, ah sort of particularly 
with between the parents.  Obviously there was conflict there, umm, and 
also that she was really questioning the veracity of his beliefs, [mmm] 
you know, does he really believe this or is he [Yeah] just you know 
talking to his daughter about things that he doesn’t truly believe in, he is 
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just sitting down at the pub drinking, kind of thing. [mmm]  

 
152: S2: OK so he’s unemployed.  How long has he been unemployed? 
153: C Ah he’s been unemployed for a few years now.  The last job he had would have 
been about oh, in nineteen ninety he, see he used to work for my Dad because we had a 
big property. [um um] And then he started working for a big tractor company in town 
[um um] and he didn’t get much money but it you know it kept us alright. [mm] And then 
also Mum used to sort of sneak us a bit of money here and there when Dad wasn’t 
looking.  Because there was a falling out between um John and Dad in nineteen ninety 
and that’s why we sort of left [right] and we came into town and it was all complicated 
and it’ it’s very difficult.  Because my parents really didn’t want us to get married. [right] 
Um because I think they just always felt that it it wouldn’t work, for a whole variety of 
reasons [um] and there’s cultural reasons and differences in background and he was a 
shearer who just travelled around doing sort of itinerant work. [mm] On contracts from 
place to place and I was a teacher. [mm] And my parents tried to stop us and they said 
“Oh look don’t, he’ll just end up going walkabout and you’ll be left. You’ll be stuck with 
the kids.”  And of course I wouldn’t listen. 
154: S2: Right 
155: C Parents never know what they were talking about would they? 
156: S2: No they don’t 
157: C Unfortunately they were right. [yeah] He just been on this big you know this 
crusade thing where he’s had the Aboriginal girlfriend and he’s gonna rediscover himself 
as an Aboriginal and he’s sort of always talking about dreamtime and he’s talking to 
Katrina about all this dreamtime this and tis dreamtime that and Katrina so confused [um] 
because she lives most of her life with us [cough cough] um and we sort of have one way 
of life and then she’s going and hearing all this other stuff, and I think it’s it’ss not 
presented to her in that OK dreamtime can still be part of who you are in your whole life 
its like [um] well no this is the real way and all that’s wrong. 
158: S2: Yes 
159: C And she’s at such an impressionable age you know she’s coming up to that whole 
adolescent thing I think she finds that really hard. 
160: S2: Mm 
161: C But then I would really question you know how much dreamtime are you really 
involved with when you are in the pub all the time.  I mean you know 
162: S2: Yeah yeah.  Um.   
 

64. S2: I, there, I I was really trying to, umm, I was thinking  really that self help 
is the most, is, is the cheapest and most efficient option there.  Umm If 
she knows where the daughter is, if she just goes and picks her up, well 
then, she can do that.  You know what I mean? 

65. R: Yeah.  So that, that’s a very practical solution. Was ..  

66. S2: Yeah  
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67. R: … was that … 

68. S2: That’s what I was thinking. (Laughing) 

69. R: Heh, did that come from your life experience, or? 

70. S2: No, I mean, I was, I was I guess looking, looking at it now, I am thinking 
‘Why did you come all the way from Macksville to Brisbane just to visit 
me, ha ha  unless I practice in Macksville or whatever, umm when in fact, 
all you had to drive down to the Queens Arms Hotel and pick her up kind 
of thing.  Um but I’d say later on, it becomes obvious that he’s probably 
not at the Queens Arms anymore. 

71. R: OK. 

 
Mmmmm  yes see I like I say he does have does have rights but I think our best course in 
that sort of situation is that um there there are a number of options we can look at in 
terms of what we can do to resolve the situation. 
163: C Ok.  Are able to get Katrina back? 
164: S2: I think um yeh I think we can, if that if it needs to come to that, um we can got 
to court and lodge an application to do that.  But that will cost, um um that’ll cost money.   
165: Um I mean I I guess what I’m thinking is if what I I’d like to do is give you a range 
of options and then you can sort of look at them and say well that’s appropriate or that’s 
not appropriate for whatever reason.   Do you see what I mean? 
166: C Ok because I’d really like to have her back soon. [yep] And I’m just worried that 
if I  look at things like courts and everything its gonna take ages and ages [um] and 
meanwhile like she’s got netball games next week [yeah] and you know all that sort of 
thing. 
167: S2: Um well I think my first suggestion to you would be um that the cheapest option 
is to basically go ah and pick her up.  
168: Um and see and I mean if, I guess I have to sort of ask, if you went to pick her up 
would he refuse to let her go with you.   
169: C I suppose he could and 
 

72. S2: I’d say through the, through the whole interview, umm I was very 
conscious of, of the idea that uhhh, mothers work very hard and [mmm] 
it’s a lot of work to raise children and that kind of thing, [Yeah] and I, I 
never wanted her to get the impression that, I was under the impression 
that somehow she wasn’t working [Yeah] or by having a family, [yeah] 
and that kind of thing. 

 
 then there’s two of them and one of me.  [yeah] And then the other problem is I honestly 
don’t know where she is.  [right] Because every day I ring and he’s never there. 
170: S2: Right. 
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171: C And I’m worried because I’ve heard on the grapevine that he’s been talking to a 
friend saying that ah he thinks you know maybe he could get him some work up where he 
came from Marrara in the Northern Territory. 
172: S2: Marrara 
173: C So  
174: S2: So you think he may have taken her to Marrara [yeah ] Is that right?. 
175: C I’m worried about that yeah  You see his aunty still lives there. 
176: S2: Ah huh 
177: C And he’s got the very strong you know family thing and everything. 
178: S2: Right 
179: C And if he’s gonna rediscover himself well he might just as well he might be going 
back to the place that he came from and also you know looking for work. 
180: S2: Yes 
181: C And I don’t think it’s a it’s a hugely brilliant job but its gotta be better than no job. 
182: S2: That’s right, yes that right. 
183: C Lets face it he’s not a skilled worker so he’s never going to be able to get a job 
that pays heaps. 
184: S2: Right right 
185: C Meanwhile I’ve got you know four kids to raise. 
186: S2: Right exactly ha ha you’re obviously very busy [yeah] I’m sure with four girls. 
187: C Oh yes. 
188: S2: Um ah ok so 
 

73. S2: That whole exchange there, I was trying to think err, very practically.  
[mmm] Like not really, there was nothing legal there 

74. R: No  

75. S2: …to think about.  It was just basically ‘where is he?’.   

76. R: Yeah  

77. S2: He has got no money, [mmm] you know. Where’s he going to go?  So 
he’s got to go somewhere obviously, ha ha where it doesn’t take very 
much money to go there, you know. 

78. R: To study law doesn’t help you solve that dilemma?   

79. S2: No it doesn’t. 

80. R: It is a lot of common sense. 

81. S2: Yeah, exactly. 

 
when you call the Kings Arms Hotel um did they refuse, do they ring through to his 
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room?  Or do they just say, do they tell you if he’s there or not? 
189: C Yep. They just say he’s not here. 
190: S2: Do they say that he’s not staying here or that he’s not there. 
191: C They’ve just said he’s not here. 
192: S2: Right 
193: C Um I don’t know I must admit I’ve never pressed it because I keep hoping that 
you know I’ll ring the next day and he might be there. 
194: S2: Right 
195: C Because he’s unpredictable. But then because I’ve got this other worry in the back 
of my mind I think oh hang on times going on.  How likely is it that he is there? [yeah] 
You know really has he already just gone. 
196: S2: Yes see I think we need to find out because it would cough cough   
197: S2: If he’s unemployed right, I I think he probably doesn’t have a whole lot of 
money kicking around [yeah no he doesn’t] as a rule [um] so therefore if he was to leave 
the hotel I doubt he would be paying his rent or whatever it is he pays um because that’s 
how hotels work, [um] like obviously when you leave you just don’t pay anymore. 
198: C Yes 
199: S2: So I think first we need to find out if he is in fact still staying there.  
200: C OK. 
201: S2: Um if not then we need to sort of look at where could he stay. [um]  I see 
possibly two options obviously Marrara with his aunt um just given that he has limited 
financial means [um] um possibly with his girlfriend I mean where does she live? 
202: C Well she’s just been hanging round with him. Round the pub you know. 
203: S2: Right so does she live with him in the pub? 
204: C Mm 
205: S2: Ok so he wouldn’t have an option to go to her place. 
207: C No. 
207: S2: Ok 
208: C I think they both just hang around. 
209: S2: OK um so that would be should be I think then our first thing to do would be to 
find out if he’s still at the hotel. 
210: C Ok 
211: S2: And then if in fact, if he’s still paying his rent there, I’d say it would be fairly 
likely he’d be still living there. [um] That he’s still maintaining that property there. 
212: C Alright what do I do if he has gone to the Northern Territory?  How do I get 
Katrina back? 
 

82. S2: Ahh, I was talking on my ass there ha ha. 

83. R: Ha ha ha  Yeah, I was going to ask, why did you say, what you, on what 
basis did you say you could do it? 

84. S2: Well, what I mean, I guess what I meant to say to her, and what I should 
have said to her was, you know, I, that, I didn’t know how I would be 
able to do this, [mmm] but I knew that, I mean if there is a custody 
agreement in place, he’s in breach of it, there’s got to be something you 
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can do, you know what I mean, 

85. R: Yeah  

86. S2: And if I all I have to do really, ahh,  is find out what it is, [yeah] you 
know. 

87. R: So, so you assume there would be a legal remedy? 

88. S2: Uh um Yeah 

89. R: As a lawyer, you would be able to … 

90. S2: Exactly, yeah. 

91. R: … do as well as the next lawyer? 

92. S2: Yeah,  

93. R: Yeah  

 
213: S2: Well if he’s gone to the Northern Territory um you like I say we’re we’re 
working through this ah custody agreement, [um] 
214: S2: So you have rights to custody of Katrina, [yeh] it’s as simple as that. [um] He 
has he has rights as well but he’s basically in breach of the agreement by taking her away 
for long periods. 
215: C Yeh by nearly two weeks. [yeah] So can you get her back or do I have to go to 
someone else to get her back? 
216: S2: I think well I can I can do it yeh.  I mean I’ll, obviously the the next thing um 
would be to go and apply to the court um on an urgent application. 
217: C How long would that take? 
218: S2: Ah not very long.  Um I honestly don’t know but when I mean particularly 
where children are involved there are judges available for the urgent hearing of 
applications for, for example here um we would apply that she be returned to you 
immediately um. 
219: C Is it possible for the Police to even check out and see if he is there or something.  
Cause I’m just wondering 
220: S2: I think that’s an option as well um 
221: C Because he just might refuse.  Like you know if he was given something from the 
court he might hope that if he ignores it it’ll go away. 
222: S2: Well if we had a court order when we go to court I think I’d probably say, ask 
the court that it be enforced through the Police or the sheriff or whoever is 
appropriate[um] for enforcing that type of order.   
223: S2: Because obviously this kind of thing it’s really not appropriate for you in a 
situation like a conflict situation with John [um] to be showing up at his door with a court 
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order and waving it around and saying well [no I don’t think] give me give me my baby 
back. You know what I mean kind of thing? 
224: C Yes I wouldn’t 
225: S2: It would be more appropriate I think for a a third party um most I would say 
most likely the Police um to do that. 
226: C I think he sees like the whole court system and everything else that’s like the 
white stuff and he’s against all that.  [um] And my concern is that he is trying to fill 
Katrina with those ideas too. [um] That anything sort of white is sort of bad and untrue 
[um] and its just giving her a really.  It’s a bad time she’s getting such an unbalanced 
look at things and she’s being pulled one way and pulled the other [um um] and I just I 
can’t see how his access is even in her best interests because its making I think  less of 
her as a person.   
227: S2: Mm 
228: C And because he he yeah presents it as an either or thing.  [yeah] And tries to put 
everything we’ve done in a bad light. 
229: S2: Right 
230: C And my parents and I think he’s got like this long running grudge against us 
because I’ve come from like the successful family and I was a teacher [um] and he was 
like the black itinerant shearer sort of thing.   
231: S2: Mmmm 
232: C I think I don’t know he’s got something to prove.  I think he really resents you 
know anything like this that’s why you know it might be necessary to go to the Police. 
 

94. S2: Now there, I just decided to let her vent, [mmm] you know, I just 
thought, ‘no, I am just going to let her go’, if she has got something she 
wants, you know, she wants she wants to say this, this has no relevance 
whatever,  [mmm] to what we are dealing with, as far as I was concerned.  

95. R: Yeah  

96. S2: But this was, ‘here’s my family situation’, ‘here’s’ you know, ‘I’m angry 
about this’ but, and I thought well, there is no point interrupting her, 
[mmm] just let her say it, you know, and then move on after that, you 
know. 

97. R: So that, sort of letting her vent, I suppose helps solve the problem on one 
level in that she gets it off her chest and ? 

98. S2: Yes, and she feels like I’m,  she is being heard, like [yeah] somebody’s 
sitting there listening to her [yeah] and listening to her problem.  And all, 
it, it’sbviously, even though it is not relevant to me, ah it is obviously 
very relevant to her. 

 
233: S2: Ah yeah,  I’d say so.  Um but I mean, yeah. 
234: C Is it possible for me to say look I just don’t think he is a good father [hu ha] and I 
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don’t think him having Katrina is helpful for her as a person, [um um] apart from the fact 
that I just think he’s a loser, [um um] um is there some way that I can stop his access 
visits.  Because I would be prepared alright he’s got no money and probably little 
prospect of getting money [um] you know this job that he’ll get works out at thirty 
thousand a year or something, and if I say to him OK I’ll set you and your girlfriend up in 
Marrara because that’s far away that’s suits me fine.  I’ll buy you a house [um] on the 
condition that I get Katrina back and that that’s it we finish access and you let us get on 
with our lives. 
235: S2: Well there’s no reason that um we can’t apply to the court for an adjustment of 
the custody order such that he no longer has access to Katrina. 
236: C: What do you think my chances would be? 
237: S2: I’d say that um there are a number of factors that a court considers in a custody 
arrangement.   
238: The the overriding um sort of principles that underpin the whole thing is basically 
the best interests of the child, and that the parents do have a right to access and raise their 
children.  Ok.   
239: Um the court would pay attention to um the wishes of to Katrina’s wishes.  If 
Katrina in fact wishes to live with her father.  Um then that would be something that the 
court would consider. Um taking into account as well her age um 
240: C And would they look at things like the fact that he’s had her in pubs and all this 
sort of stuff?  [oh yeah] She’s only eleven. 
241: S2: Yeah I mean if he is um certainly I mean, our job here would be to present our 
case and then his lawyer then presents his case and so our case would be, well, he’s been 
having her in pubs which is inappropriate and that kind of thing.  [um] 
242: S2: But as for um his cultural background and him um wanting to sort of educate his 
own daughter about her her culture and her her background.  Because it is his, I mean it’s 
his background but it also does it’s also hers because he is her father kind of thing. [um 
um] I don’t, the the court is not going to look at that and say well that’s not an 
appropriate way to raise children. [um] Do you see what I mean because it’s [yeah] it’s a 
very much a value judgment. 
243: C That’s yeah [um] I’m ok with that it’s just the fact  
 

99. S2: I kinda wanted to nip the whole Aboriginal religious issue [mmm] in the 
bud there.  I want’d to steer away from that 

100. R: Yeah, yeah 

101. S2: …do you know what I mean? 

102. R: Mmmm yeah yeah 

103. S2: I mean just to steer the whole issue away from it that, yeah, I, I can see 
she’s up upset that he’s trying to poison this young girl, or in [yeah] her 
her mind that’s what’s happening, but that’s  not really terrible relevant. 
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104. R: Yeah, so that is, that won’t what, go to a legal solution or? 

105. S2: I don’t, I didn’t think so, no. No. 

 
that he tries to make like a war like one side against the other side. 
244: S2: Right 
245: C And then I you know you have to wonder how much of it is really authentic or 
how much of it is just an excuse when he’s spending his time in pubs I mean you know.  
Wha’ts that got to do with dreamtime. 
246: S2: Yeah. Yeah  Um. 
247: C I’m a bit dubious.  If he wanted to go off maybe you know live the gunyah thing 
and really get back in touch and do all [yeah] that then you’d think that there was 
something in it. 
248: S2: Yeah I think often it’s a matter of it’s not really for a court to decide I don’t 
think whether or not or how well he’s living up to his religion.  Do you know what I 
mean? You can’t really,  
249: S2: certainly we can argue to the court that he’s not actually doing that.  That he’s 
not actually um he’s not actually educating her in traditional ways. [um] If he claims to 
be. [um] Do you see what I mean like, 
250: but he may well be presenting evidence that in fact he is [um] um 
251: C Could we just say that um you know a caring reasonable father whatever his 
beliefs wouldn’t have his daughter in a pub? 
252: S2: Well that’s absolutely right and that’s exactly what we are going to say. [um] 
Um I I personally don’t believe that its appropriate for a father to be taking his daughter 
to the pub. 
253: C No neither do I. 
254: S2: Um and I don’t think the court would look upon that that very favourably either.  
[um um] 
255: S2: The court is also not going to look very favourable on the fact that he has been, 
habitually breaching um the custody arrangements [um] ah to suit his own ends. [um] 
256: S2: Um obviously, we will need to present evidence 
 

106. S2: Now, I I was just thinking, I thought it would go on a little longer there 
but, at about twenty five minutes there, I was sort of thinking to myself, 
well, she is really questioning the veracity of of his beliefs [mmm] but 
she really has no knowledge either way [yeah] of exactly what it is he is 
doing, ummmm, and I think she just, again it really came down to she 
just didn’t respect him, or she didn’t want to believe that this was actually 
occurring, that in fact, he was that was just talk on his part [yeah] you 
know, it didn’t really, it wasn’t true.  All he was doing really was he was 
drinking [yeah] and his claims of finding his roots was just talk. 

107. R: Mmmm 
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that he has, been um slack as you say about bringing her back.  Um I think[18]. 
257: C See he’s not much good for money either from that point of view.  Because I used 
to be a teacher but I’ve been home basically with the kids as they’ve been growing up 
[um um] and that was our choice.  And I’ve been cool with that.  That’s been fine. [um 
um] But it’s got harder as they’ve gotten older [um um].  You know I would have liked to 
have gone back to some type of, you know paid work [yeah] as they’ve gone to school.  
But I haven’t been able to do that because I’ve needed to provide stability and everything 
[um] and then money when he hasn’t been employed and when he’s gone off. [yeah]  you 
know all those things and you know kids get into sport teams and they want to be able to 
you know [yes] have all the stuff that goes [yes] with it that activities, being in school 
bands and stuff you know and it’s just, you know we need some money and Mum you 
know Mum has sort of snuck things to us. [yeah] Like our parents did everything. [yeah] 
They set us up.  They were, my maiden name was Bennett, [um um] and they were like 
the Bennets of the area [um] in Pineway and they just, they were the largest single 
landowners. And so they set us up, and you know on our feet and everything, and first of 
all we lived on a property and then they got ah they gave John work just like as a farm 
labourer just for a sort of basic wage on their property [mm] And then after a while we 
thought ah you know we need a bit of our space and we got our own house but they even 
gave us the money for that.  They gave us twenty thousand for a house [right] and car 
[um] so we got set up with a house.  Then by the time we had our third child we really 
needed to move to bigger area [um] and that’s when we ended up at the Oaks.  And that 
was, bought about five hundred acres [uh ha] for a hundred thousand [um] and by then 
you know that we bought that was worth eighty thousand [um um] we sold that and um 
took about ten thousand out in costs so that then we were only left seventy thousand and 
then Mum and Dad came in again, and provided the extra thirty thousand so that we 
could buy this other place [mm] And you know they’ve really tried hard.  And it was 
difficult when Dad and John had that falling out in Nineteen ninety and he sort of stopped 
working on the property with with Dad and went to work in the tractor thing and then 
Dad sort of didn’t want anything to do with him and Mum used to come and try and 
sneak us money and Dad has left some money in a trust fund for me [um] but Mum has 
discretion over that. [mmm] So I don’t know you know when or how much I can get. 
258: S2: Right 
259: C And I just don’t know how I’m gonna go with money, 
 

108. S2: There, I decided at first, just to let her vent, again [mmm] Ahh, but also, 
umm, besides I I really, I didn’t want to interrupt her too much as well 
[yeah] if she had something to say [yeah] I wanted to let her say it.  But 
also that whole bit there as well started getting me thinking about 
property settlement  

109. R: Mmmm 

110. S2: … and also um , I I started to think probably around that point or shortly 
after that, it is really time she divorced this guy [yeah] you know, seven 
years is really long enough 
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111. R: Mmm mmm 

112. S2: … You know. 

 
260: S2: Right, right.  Um do you discuss this with your mother, this trust fund?   
261: C Yes. Um it’s difficult because I suppose from her point of view she is saying no 
well I told you so.  [ um um] And then maybe she’s trying to think aw well you know I 
haven’t got a husband alive who can keep things going from that point of view maybe 
she’s just trying to just sort of stabilise rather than grow all of her sort of resources what 
she’s you know 
262: S2: Right 
263: C So she’s thinking I’ve got to keep this for when it’s most useful. 
264: S2: Keep it for you, you mean. 
265: C Yes 
266: S2: Right. Ok. 
267: C And umu I don’t know maybe she’s worried that John could get his hands on 
some of it. [right I see what you’re saying] Um yeah it’s just a tricky issue. I just don’t 
know. 
268: S2: Right.  Um. How how much money is in the trust fund?  What is in the trust 
fund?  Is it shares? 
269: C No its money.  Its $150,000. 
270: S2: Right.  Ok. 
271: C Which is pretty substantial. 
272: S2: It is.  [yeah]. Ohhh yes with the with the trust fund.  
 

113. S2: Now there I sort of paused a bit, and I thought to myself, now what is 
the relationship between the trust fund and the property settlement 
[mmm] because I honestly, I didn’t know then, I don’t know now, um 
if they have in fact have a property settlement, is that trust fund going 
to be part of that, and I mean, obviously I didn’t I still don’t know it by 
the end of um the um video here, ummm, because when it when it cut 
off, I was just about to start talking about the trust fund. 

114. R: Ahhh, OK. 

 
I need to look into what kind of access John can actually get to the trust fund.  Do you see 
what I mean?  Um trust funds are a tricky little area.  [um]  
273: C Um and being as you have been separated for 7 years right um but there needs to 
be there needs to be ah a property distribution.  You really.  Has there been any kind of 
property distribution since the separation? 
274: C Well no not really. 
275: S2: Or an agreement of any kind? 
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115. S2: Now I asked her that because I have an uncle [mm] ahh, and my family 
ahh on my father’s side, a lot of them are very devoted catholics, 
particularly my grandmother [mmm] and my uncle separated from his 
wife, he’s still married to her, has two kids by another woman, but in fact 
has a property settlement [yeah] with his current wife from whom he has 
been separated from for 10 years, and so that’s why, that’s what made me 
think of that. 

116. R: OK. So that, that sort of came out of your life experience … 

117. S2: Yeah 

118. R: … rather than … 

119. S2: Yeah, it did, because I mean, I, I don’t think, we we never would have 
discussed that in family law [mmm] that you can do that [yeah] umm, but 
I knew that you could do that [yeah]  because my uncle had done it. 

120. R: Yeah. Oh good. 

 
276: C No.  I just continue living on in the home with the girls and he lives at the pub 
with his girlfriend. 
277: S2: Mm 
278: C And that’s sort of it.  I don’t even if he’s interested in um anything like that.  He 
seems to just want to go off and discover himself or something.  It’s just like [yeah] he 
wants nothing to do with us except Katrina. 
279: S2: Right.  But I mean are you your saying he may not be interested he just wants to 
go off and discover himself.  But I mean it’s it’s been seven years. 
280: S2: I would I have I have to ask you, do you have any interest in reconciliation with 
him at all? 
281: C No. 
282: S2: No OK.   
 

121. S2: There, I was sort of thinking about the provisions of, umm, what it is we 
have to try out, get a certificate that you’ve [mmm] tried to reconcile 
[yes] or you go to counselling or whatever, so I just wanted to get that 
out of the way.  I mean, it was pretty obvious he didn’t want to reconcile, 
but I just wanted to make sure that I’d asked the question. 

122. R: OK. 

 
I think it mightn’t be a bad idea to sort of explore a divorce. 
283: C Yes I’d be very happy with that. 
284: S2: Yes 
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285: C In fact this is what I would like to say to Mum is look can I have some of the 
money from my trust fund and set he and his girlfriend up there in Woop Woop wherever 
as far away as possible.  [uh ha] And say right there’s your house, you know if it was up 
to you it would take you a million years to earn this.  I will give it to you on condition 
[um] that you just don’t [um] bother us again.  You don’t see Katrina. 
286: S2: OK.  I would advise against giving him a house.  I’ll tell you that straight away. 
287: C Why’s that 
288: S2: Well because if you in fact give him a house um in his name well he can just sell 
it and move back to the Kings Arms Hotel. 
289: C Oh I see. 
290: S2: Do you see what I mean?  I mean if you really want to have an arrangement like 
that you’d you’d be best to probably um do something like buy a house up there [um] and 
let him live in it rent free. 
291: C Oh OK. 
292: S2: Do you see what I mean.  Because you don’t want to you don’t want to put 
yourself into a position where you are giving him something that he can sell. 
293: C Yeh that he can just spend on booze and stuff. 
294: S2: Exactly.  
 

123. S2: I really wanted to strongly advise her against that [mmm] …that idea.  
I thought that was, like right away, when she said it, I thought it was a 
really bad idea, and I immediately thought to myself, ‘try and find 
another way to do what she wants to do without giving him a house 

124. R: Yeah 

125. S2: …oh yeah 

126. R: So the bad idea was letting him have the asset, basically? 

127. S2: Exactly, yeah, yeah.  Because like I say there, he, huh, all he has to do 
is sell it and he’s back [mmm] you know, with her money. 

 
Um so when you got married um what year were you married in sorry? 
295: C We were married in eighty one. Twenty second of November.  [twenty second of 
the eleventh eighty one] 
296: S2: So you’ve been in fact married for twenty years, the two of you. 
297: C Yes yep well 
298: S2: Almost twenty one. 
299: C Theoretically. 
300: S2: Theoretically yeh.  Um.  See, under the um Family Law Act the only um  
grounds for divorce are ah basically it’s you’ve had an irrecon you you it’s an 
irreconcilable break down [um um] of the marriage [um]. 
301: And that is evidenced by one year of separation. 
302: C Oh right well it’s been much longer. 
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303: S2: Now do you have.  Is there a legal separation agreement in place? 
304: C Yes 
305: S2: OK and just roughly when was that? 
306: C Oh that would’ve been pretty, yeh, round that time. 
307: S2: Ninety five ninety six that kind thing? 
308: C Yeah 
309: S2: OK.  So we wouldn’t have any problem,  
 

128. S2: There, I just wanted to establish the one year separation period, just to, 
so that I knew that that was the case, that I wasn’t exploring options 
without being aware. 

 
I don’t think, saying that you’ve been separated for a year. [um] Over a year, its been 
almost 6 years. 
310: C Yes 
311: S2: So I don’t think there’s any reason why a divorce wouldn’t be granted [um] um 
relatively quickly. 
312: C Mmm 
313: S2: And as long as he agrees to it, ah relatively cheaply.   
314: Um.  I can draw up a divorce agreement um and all you have to do is basically get 
him to sign it with a witness, I believe a JP, and then you can  
 

129. S2: I was having a bit of a play there.  I I don’t think I could have actually 
in my current state, draw up a divorce agreement, but I mean, as a 
solicitor, I would [yeah] be able to do that. 

 
just bring it back to me.  You sign it, I sign it.  And it’s done.  We take it to court.  We 
wait a month.  You’re divorced.   
315: S2:With that um there may be, there will most likely have to be then a property 
settlement of some description.  And so I’d just I I’d like to just get some idea of, how  
um each of you contributed during the years between eight one and ninety five, to the 
assets of the marriage.  Do you see what I mean? 
316: C Yes, yeh I do.  Well I mean it’s been very heavily weighted on our side. [um um] 
‘cause you know Mum and Dad gave us the twenty thousand in the first place [um um]to 
get the first house.  And a car. [um] And then when we sold. 
317: S2: Was the car in your name or their name? 
318: C UM well they just gave it to us.  No they transferred it across to my name yeh. 
319: S2: OK your name? 
320: C Yes.  Because it was our car.  My car.  But we you know used it. 
321: S2: Of course. 
322: C But then, then after we had our third child we were just needed more room that’s 
when we had to move, we moved to the Oaks.  That’s was the five hundred acre property. 
323: S2: Mm 
324: C And it was a hundred thousand [uh ha]   and then you know as I said then when 
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sold the other place for eighty thousand, ten thousand go in costs, seventy thousand um I 
mean all that seventy thousand came from the first twenty thousand anyway, [yes right] 
that Mum and Dad had given us.  [right] And then they gave us another thirty thousand 
[right] to make up to the hundred thousand.  I mean you know that’s where all the money 
has come from.  I mean I suppose I’d have to say that John’s always been very good with 
his hands [um] and he did do a lot of renovations and everything on the house, and that 
was good.  But as far as you know actually putting money into it, um, [right] I think my 
family’s done everything.  And maybe that’s part of his problem. 
325: S2: You currently live in this house is that right? 
326: C Um yes, yes.  I mean I’ve been in town for a little bit 
 

130. S2: Now that sort of area there, that little exchange there, I was trying to 
sort of establish what the assets of the marriage were, but also when 
[yeah] because I mean, it was a long marriage of fifteen years that they 
were actually together and I was just sort of thinking to myself, global 
versus asset by asset approach, and thinking to myself, well, these 
loans, gifts etcetera were made fifteen years earlier [mmm] and so, and 
then the marriage progressed through that period, most likely that 
would be taken under a global approach, which I actually sort of talked 
with her about a little later. 

131. R: So that’s, that’s an approach for dividing up the assets is it? 

132. S2: Yeah. 

 
at the at the other address but that’s our basic place that we borrowed and I mean its just 
such a lovely big place.  
327: S2: Mmm five hundred acres. Ha ha ha.  That is nice.  Ah yeah my Grandfather, he 
was a farmer. 
328: C Ah nice 
329: S2: And ah you know you just it was it was this kind of thing where you drove in 
and then you sort of went off to the right and there was the house but, there was just 
basically a hill [um] like all through here and it was just you know you.  It was in the 
middle of nowheres in Tasmania [um] and ah you’d just sort of sit there and just sit out 
on the front lawn and there’s just nobody around.   You know.  And ah my uncle was his 
nearest neighbour and he was about five minutes car drive away [um], you know between 
properties and it’s a lovely sort of way to kind of live. 
330: C It is [you know] and you know the kids don’t want to move and I want them to 
have that and that’s what I had when I was growing up and I want them you know have 
that. 
331: S2: Yes. 
332: C And they’re settled in the community.  They’ve got their school and they’ve got 
their friends. 
333: S2: Oh absolutely. 
334: C And particularly these days the way things are going in cities, I’m just happy for 
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my kids not to be involved [um] in all that [um].  Um. And you know I really don’t want 
them to be taken away from me. 
335: S2: No, no.  I mean think um for myself country living it’s nice to visit but I 
wouldn’t want to live there because I’m allergic to just about everything [oh yeah] that 
you can find  
336: C; O dear. 
337: Horses, grass, hay whatever [OK], so I love to go there but I can’t stay long 
unfortunately. [OK] I wouldn’t mind actually setting up a country solicitor’s practice and 
um [alright] and you now I’d just be the [good] town solicitor but ah it just doesn’t look 
like happening. 
338: C No.  well that would be convenient for me, [yeah] then you can solve all my 
problems, [yeah] and fast track them. 
 

133. S2: Now, that’s all true, right [mmm] ummm, and the thing is I I at that point, 
I mean, we’re talking thirty five, forty  minutes into it [mmm] I was just 
sort of thinking to myself, I need a break,   

134. R: Ha ha ha  

135. S2: I just need to, I need to break the mood, I mean, do you know what I 
mean?  I just thought, look, why don’t I, I just, I just thought I am talking 
to this person, why don’t I just say something that’s non-legal, non her 
problem kind of thing, and just sort of break it up a bit … 

136. R: Yeah 

137. S2: …do you know what I mean? 

138. R: That sort of what, to get both of you in a better state of mind, or fresh 
[yeah] fresh issues sort of half way through? 

139. S2: Yeah, it was sort of that, but it was also the I, for me, like it was like me 
making a connection with her as well [yeah] you know what I mean, 
here, here I was, I’ve been to the country, you know, I have family in, in 
oh ah the country, and I I actually, when she said oh, she started sort of 
started disparaging the city [mmm] but immediately made me think of 
my family, because I mean, they’re like that [yeah] you know, you should 
hear the contempt in their voice when they use the word ‘skyscraper’ 
[mmm] you know, that kind of thing. 

 
339: S2: Um. So you can look ah at certainly getting a divorce and looking at a property 
settlement between the two of you, really just to it would finalise everything between 
you.   
340: S2: Do you know what I mean, like, where, you would no longer then have to 
concern yourself with whether he’s going to get the trust money, whether he’s going to 
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get anything from you other than what is in the property settlement. 
341: C Will that influence too the type of access that he might be able to have if we are 
actually divorced?  Does it make any difference? 
342: S2: To the children? 
343: C Yes 
344: S2: No.  No I don’t think so. 
345: C In are they.  I’ve heard there’s been changes in names or something to do with 
those  
 

140. S2: Now, I said I don’t think so there, umm.  I didn’t actually a hundred 
percent know but I am pretty sure it doesn’t I think those are two 
separations myself. [mmm]  

 
terms is there any new way that that’s talked about the whole access thing and custody.  
Or its still. 
346: S2: There are.  The changes in terms are sort of to, it’s a change in thinking over the 
last 20 years basically that it used to be that everybody believed that or Judges believed, 
[um] which is everybody ha ha [yeah], that you know children were better off with the 
mother, [yeah] sort of as a bias [yeah]. 
347: S2:  And so when this sort of new idea came along that parents each have the right 
and responsibility to access their children, and responsibility to raise them and to provide 
for them, um, then the terminology changed as well. [mmm] 
348: S2: Ummm.  But It’s not really that, when terminology changes it sort of tends to 
change with way that people think about things as well.  So it’s really that the way of 
thinking changed and so then the terminology changed as well. [mmm] Do you see what I 
mean? [mmm] 
349: S2: ISo you, you know now instead of using the word custody they use access [OK].  
That kind of thing.  Because that’s more in line with the current thinking on, in that 
particular area.  Do you see what I mean?  
 

141. S2: I was trying basically to explain um post-modernism to her [ha ha] in a 
way, you know what I mean, like [mmm] that people would, da in in the 
way that people would understand sort of the idea that language is the 
base of all thought  and that kind of thing [mmm] and also to answer her 
question as to [yeah] the terminology has changed, and way of thinking 
has changed and that kind of thing. 

 
350: C Yes. 
351: S2: Um so I just wanted to sort of.  The reason I want to get an idea of the 
contribution of each of you, is because [um] in a in a property settlement the contribution 
of each person is assessed um, financial and otherwise. 
352: So for example, um if you you didn’t work.  Now you would have worked for the 
first 4 years of the marriage is that right?  Before you had Jessica. [um yeah]  From 
eighty one to eighty five. 
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353: C Yeah. 
354: S2: And then from that point on, I mean you Katherine in eighty seven and then 
Elizabeth in eighty eight.  Ah am I right to assume that you didn’t work from eighty five 
to 
355: C All mother’s work.  I just wasn’t getting paid. 
356: S2: Yeh.  Yeh.  No no I mean paid [paid] work that’s all I meant.  I know you are 
working very hard. 
357: C OK.  OK. [I know you are working very hard]. 
358: S2: I mean II have no doubt you’re probably working a lot harder than I am [um 
um].  Um and what this 
 

142. S2: I just wanted to show her a bit empathy there [yeah] sort of thing, 
umm, the idea again that I don’t, I don’t consider motherhood as 
unpaid, or not work, it is just unpaid. 

143. R: Is there any, err, I suppose agenda for, you know, spending time 
creating rapport, showing empathy, is that  

144. S2: Did I have an agenda like [yeah] that  do you mean?  I don’t think I 
really specifically um had that agenda, I just, I’ll be, I’ll be honest with 
you Allan like after the two first two minutes of that, I honestly 
believed ha ha  I was having an interview with this woman [mmm] 
There was at, at no time, was I thinking to myself ‘this isn’t real’ 
[mmm] like it was really bazaar when I walked on, I thought ‘that 
wasn’t real’, [yeah] you know, and it, because it really did seem very 
real. 

145. R: Mmm 

146. S2: She was very good [yeah] Um and she knew, the, the scenario very 
well [mmm] umm, but I, I mean I would never want to, because I 
know, I know that women are sensitive about that [mmm] this, this 
idea that motherhood is not work or whatever, umm, and I I wouldn’t 
want to give her the impression that I thought that. 

147. R I suppose, err, some lawyers would be quite calculating and sort of say 
well, I’ll create empathy, I’ll be empathetic and create rapport because 
then they’ll give me more information [yeah] or they will be more 
amenable to taking advice but you have those thoughts in the back of 
your head. 

148. S2: Yeah 

149. S2: I wouldn’t, wouldn’t say I was specifically thinking about what I was 
doing in that sense … 
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150. R: Yeah 

151. S2: Umm, but I mean, I, I was, I know like I’m aware that I need to, to 
show empathy for a person, and particularly in a family law situation, 
this, particularly in a situation like this, umm, but I, I, I wouldn’t 
describe it as calculating, no. 

152. R: OK 

153. S2: No, no.  

154. R: Yeah 

155. S2: It was more of a reactionary kind of thing. 

156. R: Good, good. 

 
is part of the whole thinking of the court as well is that that is ah obviously raising 
children is a lot of work ah ha. 
359: C Yes it’s huge. [yeah] I think it’s the most challenging thing that you do. [yeah]  
And I must admit that it frustrates me that it doesn’t get acknowledged. 
360: S2: Yes well here here it does.  With property divisions and that kind of thing. 
361: C  Good.  ‘ause to my mind it just looks like we’ve put everything in [um um] and 
all he did was you know some of the renovations and things like that [um] and that you 
know the small bit of money that he was earning was probably just to put food on the 
table that sort of thing [um um].  But um you know what I’d like to do is say alright he 
did some renovations or helped you know put the verandah on that sort of thing and so if 
I could take something from my trust fund [um um] and and just pay for like in lieu of 
that, [um] that sort of thing, and then as far as I can see the house really you know, just 
should be ours. 
362: S2: Yeh. Um with the, now he your parents gave you twenty thousand and they gave 
you the car, 
 

157. S2: Here’s where I wanted to start working out [mmm] what’s the property 
settlement going to look like? 

158. R Yeah  

159. S2: … umm, what it what did they put, what did, there’s a real ‘us-them’ 
thing with her in the video [mmm] of like we did this and we did that, 
because obviously her parents are providing a lot of support, and I just 
wanted to get some impression of these gifts, when they were given, 
how much they were, and what, what was her contribution, kind of 
thing. 
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160. R: Yeah 

 
that’s right?  [yeah yeah the car] Did they give you anything else, they give you another 
thirty thousand is that right later on? 
364: C Yes when we sold that first little place and moved to the Oaks. 
364: S2: OK.  And so the twenty thousand dollar gift was around the time of the married 
was that right.  So about ninety eighty one? 
365: C Yeah Yeah.  Oh Well we worked on the um big property for a little while [um].  
But yeah it wasn’t very long. 
366: S2: Ok. [It’s better to have your own space I think] And then they gave you the 
thirty thousand when? 
367: C Um after we had our third child. 
368: S2: That was Elizabeth so that was nineteen eighty eight. 
369: C Yeah [OK] ‘cause we really needed a bigger place then [OK]. 
370: S2: And did he do renovations on the first house? 
371: C No. 
372: S2: He didn’t do anything there [no] in terms of renovations. 
373: C You know it was just a little tiny place. 
374: S2: Mm 
375: C Whereas this, you know on the Oaks, big historical home it’s just you know it’s 
just gorgeous. 
376: S2: It sounds lovely actually. [yeah ??} That asounds really very very nice. 
377: C Mm 
378: S2: Now with the oaks how, what was the sort of the extent of the renovations that 
he did there? 
379: C Well um we had to have the verandah, the you know bars on the verandah, [OK] 
they had to be fixed up so it was safe you know for kids running the place.   
380: S2: OK so did he did he  build a verandah? 
381: C No the verandah is already on. 
382: S2: It’s already [the old style] just bars around the outside of it. 
383: C Yeh with the wrap round verandahs.  So he put, he made the verandahs safe. 
384: S2: Mm Mm  
385: C Then there was um some internal painting that he had to do.  You know the 
sanding that always goes before that. [um] Some internal painting.  Um yes there 
probably would have been, I’m just trying to think whether it was one or two outside 
paintings, that he would have done.  And we also decided to um polish the floors because 
a um couple of the kids get asthma so I thought right rip the carpets up [yeah] and so um 
he sanded those back and polished them. 
386: S2: Right, and he did all of that polishing the floors. 
387: C Um yeah 
388: S2: And you said that he sanded the outside of, he sanded the walls in the house, is 
that right? 
389: C Yes, just in preparation for the painting, cause it’s tongue and groove and you’ve 
gotta [right]  you know make sure all the surfaces are really well prepared, [right] or 
you’ll get little bits stuck in the groove, if you know what I mean. 
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390: S2: What is tongue and groove. 
391: C You have like boards that come together [OK] and then they fit together [right] so 
you’ve got the bit in the middle. 
392: S2: Right, so it wasn’t like ah, ah what is it gyprock, [no it wasn’t] is that what its 
called.  I wasn’t like that. 
393: C Yeh so sanding um is time consuming. 
394: S2: I’ll say I’ve tried it once I won’t do it again. 
395: C No it’s a man thing. 
396: S2: Now he sanded it.  Did he paint it as well? 
397: C Yep.  
398: S2: OK so he did 
399: C But I would also help with the painting as well. 
400: S2: OK.  And you when he was doing these renovations, you were assisting him, 
with them? 
401: C Yeh where I could.  Like when he was doing the more carpentry things like the 
verandah then I’d have to watch the kids to make sure they didn’t get near any of the 
tools or stuff like that [um].  Um the sanding he could have by himself.  I hate it, but I 
helped with the painting. 
402: S2: Right, right. OK. 
403: C So that also includes with the floors where you estapol them after the sanding. 
404: S2: Mm 
405: C So I haven’t done nothing.  But then 
406: S2: No no no I no I [yeah] I’m not implying for a moment that you didn’t do 
anything.  I’m just, all I’m trying to do is, sort of assess, what um, in a property 
settlement, [um] what exactly is his contribution because with similar, similar to with 
your um raising the children, [um] that’s a that’s a contribution.  [Yes] 
407: IIf he has given sort ah of, obviously he didn’t get paid for these renovations right 
that’s a contribution that he’s made [yeah] in terms of that kind of thing. 
408: C Oh that’s fine.  And I have to say you know he always has 
 

161. S2: Now this that whole exchange I would say, even the, the like going 
back from, from forty to forty five say, [mmm] is me basically trying 
to assess contributions [yep] and also get a chronology as well, [mmm] 
umm, of when the money went in, who paid it in, who did the 
renovations, did she help, that kind of thing. 

162. R: That is a very, sort of practical approach.  Is that something you, you 
would have been in family law, undergrad? 

163. S2: No, I don’t, I don’t really think so, I just, I just, I, I knew that with the 
sort of global approach to things, umm, when when the contribution 
was made and the length of the marriage, [mmm] would have had a lot 
to do with [yeah] how, how it went, I mean if, if her parents had given 
them thirty thousand dollars shortly before they separated, that may 
have been treated a bit differently, at least that was what I was thinking 
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[yeah] at the time. 

 
been good with his hands [yeah] and I think that an area where he feels sort of equal to 
other people. 
409: S2: Mmm yes. [so] Gives him a real sense of accomplishment. 
410: C Yes that’s right, [when he does] ‘cause he doesn’t have an academic background 
[right] and you know me being a teacher any everything, it’s all you know. 
411: S2: OK and he worked during the marriage, is that right.   
412: C Yes yes, first of all he worked for my father just doing you know farm hand jobs 
on the property. 
413: S2: And what was what was his, um, how ah du from nineteen eighty one right [um] 
did he start with your father in eighty one. 
414: C Yes 
415: S2: So and they fell out in nineteen ninety is that right? 
416: C Yes yeah 
417: S2: And he worked for him during that whole period.  
418: C Ah yes, yes. Up to then because that that’s how I met him he just had a contract 
shearing job. 
419: S2: Right.  So he was a shearer.  And what kind of wage would he have been on 
during that period annually? 
420: C I’m trying to think now back before inflation and things like, it was pretty small it 
might have been the equivalent of like thirty thousand now. 
421: S2: OK so let’s say in nineteen eighty one he was earning twenty thousand? 
422: C Yes, possibly. [say] 
423: S2: I’m mean we’d have to get obviously accurate figures on that [Yeah] but ah  
424: C Mum and Dad would probably have you know records of the books and 
everything.   
425: S2: mm.  Well at least they’d know what roughly they’d be be paying a shearer back 
then.   
426: C Yep 
427: S2: Um and then from nineteen ninety to nineteen ninety five ah he was working a 
tractor [yeah] place ? 
428: C Yes in town. 
429: S2: And how much would he have been making there? 
430: C Um I think about a similar amount. 
431: S2: Say twenty thousand per year. 
432: C Yes unskilled. 
433: S2: OK 
434: C And then that’s that’s risen you know a little bit in the last few years 
435: S2: Mmm ok.  Now with a property settlement like I say the court really looks at 
everyone’s contribution [um] um.  But it also looks at things like, um well actually I’ll 
ask, does he pay you child support? 
436: C No he’s been unemployed. [OK] And I haven’t gone back to teaching [right], 
because I just think you know the kids need someone stable in their lives [um].   
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164. S2: When I heard that child support, I thought to myself, well that’s a 
contribution, [mmm] you know, umm, if she’s, if she’s been 
supporting these children by herself for seven years or whatever it was, 
obviously, she’s made a huge financial sacrifice there [yeah] and that 
needs to be considered in a property settlement. 

 
You know and even when their older when they’re teenagers they like to come home and 
have a chat [yeah] and sort of get rid of all the good, bad and the ugly [yeah] whatever’s 
happened today. 
437: S2: Yes. That’s right well who wouldn’t want to go back to the Oaks, you know. 
438: C Oh yes its nice. 
439: S2: Big er nice country property there.  [yeah] Um OK.   
440: II’d say, if we, looking just at, where a marriage is very long OK [um] which yours 
OK prior to separation [um]the marriage was ah fifteen fifteen years, [um fourteen] 
fourteen years,   
441: S2: um the court really for example with the gifts early on in the marriage, I mean 
the the twenty thousand was in nineteen eighty one and the um thirty thousand was in 
nineteen eighty eight. [um]  
442: S2: In a short marriage, say for example if the gift of thirty thousand had been in 
eighty three and you’d divorced in eighty four [um] that would have probably been 
looked upon as your contribution [um] do you know what I mean? And the court would 
probably have divided those assets, asset by asset. You know what I mean? 
443: S2; You came into the marriage with this.  [um] You provided the marriage with this 
through your parents or whatever [um] so the court would look at um what, they would 
look at that and say well he really didn’t do anything for that do you see what I mean 
[mm] 
444: S2: But as a marriage gets longer they tend to take a much more global approach.  
Ur the idea being that those gifts really become part of the marriage overall.  Do you see 
what I mean. [um] So the fact that your parents were the ones who contributed the money 
[mmm]. 
445: S2: Three years later would have been a major consideration. [mm] Fifteen years 
later it becomes much less. [mmm] Do you see what I mean? 
446: C Yes I do. I don’t think it’s fair though. 
447: S2: no 
448: C Because they put all this money in 
449: S2: Well this is true. 
450: C Then Dad gave him the job too, if it wasn’t for Dad he wouldn’t have even had a 
job earlier on there. 
451: S2: This is true as well but I think the court would probably look upon that as being, 
that was paid work.  Do you see what I mean.  [um] 
452: S2: Its not that he was given the money, that he was paid.  He did earn it.  [um]Sort 
of thing.  Do you see what I mean.  I don’t how hard a worker he was.  I don’t know how 
hard he was working to earn it, [yeah] but that’s  
453: C He’s yeah with sort of practical things he’s he’s ok, [um] he’s good like that [yeah 
but then it’s you know, because he was a shearer [um] and shearing another thing where 
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you just stay and there’s only so many times you can shear a sheep a year [um] you have 
to go where the sheep are. [yeah] And if it wasn’t for Dad giving that other job [yeah] 
he’d just be stuck sort of chasing his tail around the country. 
454: S2: Yeah yeah this is true.   
 

165. S2: I really, I, with, with that, that sort of little bit there, of what I had, and 
what I had said previous to what, when she started talking, I really 
wanted to get this idea out of her head that, just because dad gave him 
a job, [mmm] doesn’t mean that she, she somehow made that 
contribution to the marriage. 

166. R: Yeah 

167. S2: You know what I mean? 

168. R: Yeah 

169. S2: Because she had, she seemed very much of the ah impression that, you 
know,  she had put a lot more in, [mmm] which I’d say she did, but 
that wasn’t one of them [yeah] and I wanted her to know that, [yeah] 
you know.   

 
Um but I think it just basically comes down to this was his contribution, he did make a 
contribution to the household through his labour, [um] wha re regardless of where it came 
from.  Do you see what I mean?   
455: I can see what your say where you’re coming from.  I can see what you are saying 
when say Dad gave him the job [um] um and this is true and I have to say that it may 
even be quite likely if he wasn’t his father in law he wouldn’t have got the job at all, [um 
ah I’m sure yeah]  
456: and certainly it may also be true that he was either a very good shearer or a very 
poor shearer but either way he was probably going to keep that job  because [um] it was 
putting food in the mouth [yeah] er mouths of the food of his [yeah] grandchildren [yeah 
yeah ] kind of thing.   
457: Um so  
 

170. S2: It’s just, ahh, a bit of empathy there I think, sort of, umm, ‘I hear 
where you’re coming from, I hear what you are saying’ kind of thing. 

 
but I don’t really think that we can look at it like that in a in a court setting.  Do you see 
what I mean?  [um] 
458: S2: In a in a negotiation or a court setting you can’t really say well we gave him that 
money, or my family gave him that money yeh it really is that you almost have to say that 
he did earn it. 
459: C So how much do you think he would be able to claim then in the court? 
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460: S2: Well, there’s what is the value of the the Oaks property currently? 
461: C Aw gosh I’m trying to think, so now, we have to make a bit of a guess.  That was 
um looking back it was a hundred thousand [um um] when we bought it. 
462: S2: And that was in? 
463: C That was after our third child so she  was in eighty eight. 
464: S2: Eighty eight yep.  Um I would have to assume ah that property values don’t 
really increase a great deal in um Maxville.  Do you know what I mean? [yeah] Its not 
like it would in the Brisbane CBD. 
465: C Yes.  It still would increase a reasonable amount because I mean it’s a little bit out 
of Maxville [yeah]  Um Pineway but [yeah] um yeah it mean it still would be worth you 
know a reasonable amount [um] about because that’s like fourteen years ago. 
466: S2: Yeh, yeh that’s true. [so] Yeh.  Um I think its just, when you when we we if we 
go to court for a property settlement ideally we don’t go to court because its better to try 
and negotiate something um]. 
467: C How do we how do we do that if we don’t go to court. 
468: S2: Um basically he either gets himself a solicitor or he attempts to negotiate it 
himself.   
469: S2: Um.  If um he attempts to negotiate it himself, an even better way would 
probably be to go to a mediator or an arbitrator.   
470: S2: Someone who is not, the court the court  is very expensive.  Filing fees that kind 
of thing [um] but if you, through a mediator  
 

171. S2: Now here I’m sort of fumbling around trying to find and think of 
options for her, where I don’t really know exactly what the best course 
of action is. 

172. R: Mmm 

173. S2: You know, it’s, it’s really more in the practical end of things, uhhh, 
outside of the, sort of legal, uhh [yeah] I mean within the legal system, 
but how these, how these actual disputes and these kinds of things are 
settled and dealt with [mmm] I really don’t know.   

174. R: Yeah 

175. S2: I’m, I really don’t have a great deal of knowledge on that, in that 
particular area and so I’m sort of trying to think about what I know, 
and how, how these, how I think they might be done [yeah] and trying 
to advise her that way [Ok good thanks]. 

 
who is an expert in family law they’ll actually sit down and assess everything [um] and 
say OK maybe you need to get this maybe you need to get that.  That kind of thing” um 
[OK].   
471: And so that’s, and the Family court tends to move in that direction rather than 
immediately going to court, because court is a very unpleasant [um] and expensive 
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exercise [mm]. 
472: Um you’d be more likely to get um to a a mediation,   
473: just based on what you told me here um I’d really have to sit down and sort of work 
through it ah some of the law on the area and go through statute and that kind of thing, 
um   
474: and then maybe even talk to someone else who’s more of an expert on property 
settlements [um] and then they would be able to give me some kind of figure but I will 
say that I mean you’ve spent the last seventeen  
 

176. S2: No, I didn’t want to commit there … 

177. R: Yeah 478 

178. S2: Now I didn’t want to commit there [yeah] umm and I, but, but I also 
didn’t want her, let her think that I wasn’t going to do any, or I didn’t 
have the means to find out [yeah] about what kind of settlement she 
would get, you know.  I mean at the back of my mind I was thinking, 
‘well, I could go to a barrister and have them [yeah] appraise it or 
something like that, um but as you’ll see in the next six minutes she 
tells me basically that she can’t afford ha ha anything and then I sort of 
start to think more practically. 

 
years raising the children, [um] that’s a major contribution. 
475:  C Mm yes 
476: S2: And even though you you are not financially compensated by anyone for that 
work that is a contribution you are making to that marriage. 
477: C Mm because he hasn’t done anything [yes] since you know nineteen ninety five 
and then he was pretty hopeless for at least you know three years before that when he was 
you know behind my back having affairs and things. 
478: S2: Yes yes 
479: C Not often home. 
480: S2: Um Yes will this is it yeah  absolutely.  So I’m just going to I just want to 
review just before we finish up um.   
 

179. S2: I was looking at the watch there. 

 
The, with Katrina, I think it might be best to apply to the court [mmm] to have her 
returned. 
481: C OK 
482: S2: Immediately.  [Yep] Umm 
483: C And then will they get the Police in if they need to. 
484: S2: They will. Yes. 
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180. S2: Now at this point I’m focussing on the court, I’m thinking to myself, 
well, if the, at the, she won’t ask for the Police and I was thinking at 
the time that you could really just call the Police and say I want my 
daughter back [yeah] but, reflecting on it after, and like yesterday, I 
was sort of thinking about a little bit and I was thinking to myself, 
well, they may not be willing to act, without a court order, [mmm] 
because they’re not getting involved in a domestic 

181. R: Yeah 

182. S2: … just for, you know what I mean, on her word 

183. R: Yes 

184. S2: There’s, there’s got to be something else there, umm, because it is his 
daughter as well, and it is not up to the Police to assess, kind of thing. 

185. R: No 

186. S2: Do you know what I mean? 

187. R: Yes 

188. S2: But at this point I wasn’t thinking that. [mmm] 

 
485: C So How how long will that take? 
486: S2: I really don’t know.  I mean I’ll I’ll apply for an urgent application, I’ll draft 
whatever I need to draft.  I will then give it to a barrister[OK} and he will then present 
the case.   
487: C Good 
488: S2: Um that’s gonna cost a bit of money. 
489: C OK well I haven’t got much actually in the bank at the moment. [yeah]  I don’t 
have you know access to the other trust so um could you give me any idea how much it 
would cost? 
490: S2: Um I think ah for myself I charge about two hundred dollars an hour. 
491: C OK 
492: S2: Umm the Barristers for court work charge a good deal of money.  Um but I 
think say, I’d I’d actually have to find out I’d have to get back to you on that. 
493: C Is is there any way you could put a maximum cost on it so I know what I might be 
in for? 
494: S2: Um I think that what you would be looking at is basically I would find out how 
much it would cost and then I would sort of say to you this is what it would cost. 
495: C And I wouldn’t expect it to blow out beyond that. 
496: S2: Um I would hope not  
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189. S2: That’s me being noncommittal again. 

190. R: Yes 

191. S2: Certainly about costs, I didn’t, I, you don’t want to a cost to her that is 
too low [no] or tell her that it couldn’t blow out [mmm] or whatever.  
Umm, I wanted to sort of give her the impression that I’m not going to 
do anything that will cost without you being aware of it [yeah] kind of 
thing. 

 
but it could be that he may in fact although given his financial means this is unlikely, 
engage a barrister [um] as well.   
497: S2: The other option also is that um we apply to Legal Aid for funds through them. 
Um 
498: C And if there are different steps then, [uh ha] can I sort of pay it bit by bit? Could 
you give me an idea of like say this step will cost this much and this step, is that possible? 
499: S2: Um for my own fee um I suppose yeah I could do that [um] but with the 
Barristers fee,  
 

192. S2: I am such a nice guy [mmm] that I am willing to accept instalments, 
but on later reflection, I thought to myself, uhh, after the interview on 
a bit of reflection I thought, ‘well how would my partner feel about 
that’ ha ha, you know.  So I was sort of was, being nice to her there but 
I probably shouldn’t have been. 

193. R: Yeah 

 
the barrister doesn’t, you don’t actually engage the barrister, I engage the barrister. [right] 
Do you see what I mean?  [Yeah] 
500: S: And I have to pay him. [um]  Do you see what I mean? [um]  So when I engage a 
barrister, I have a contract with him and in fact he has nothing to do with you.  Do you 
see what I mean? 
501: C Yeah 
502: S2: So I would actually require that money right away because I need to pay him 
right away. [OK]  Do you see what I mean? [right] And he if I don’t pay him well [he 
doesn’t do anything] then I get blacklisted and he won’t do he won’t do anything for me 
in the future [Ah OK]} do you see. 
503: C Alright.  [um so] So are there any other sort of steps or something that I can say 
well I’ll pay you and I’ll pay you to pay him? [yeah] And then you know save towards 
that and then maybe if there’s another step see how much that costs [yeah absolutely] and 
just see how far I can go. 
504: S2: Yes.  Um the other option I think ah and I’m not entirely sure on this I’ll look 
into this um is that we would just call the Police and say I have a custody agreement in 
place, my husband was supposed to return my daughter two weeks ago,[um] he hasn’t, 
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[um] what are you gonna do about it? 
505: C Yeah that would be great.  
506: S2: I think actually that that might be actually our best first step. 
507: C That would be quicker. 
508: S2: UM the other thing and I mean the more you can do the less its going to cost you 
obviously. [um] 
 

194. S2: Now, this is where I start thinking practical [mmm] and how can I get 
this done without, ‘cause it I, I’m sort of focused on going to court for 
a while there, [mmm] but then when she starts to say to me, ‘well, I 
don’t have any money’, I have, I sort of started thinking to myself, 
‘well, what are the more practical and cheaper options here?’  Um 
obviously, I think that, I think then and probably think now that the 
most effective option is to go to court and get an order and have the 
cops go pick her up. 

195. R: Mmm 

196. S2: Ummm, but, when she says I’ve got no money, then I sort of started 
thinking to myself, ‘well what then, now what do we do’, you know.  
How do we solve this problem?  And is basically what I go on to 
discuss, I think, in the next couple of minutes. 

197. R: So so , when you, when you said you were,you were focusing on court 
up to that point, why were why were you focusing on the court? 

198. S2: Ummm, I just thought to myself that if I go to court and lodge an 
urgent  application to have her returned, um then that’s really, I’ve got 
then ahh, the force of law to take to the Police, [yeah] they go pick her 
up June here, or whatever her name was, doesn’t then have to confront 
the hubby with the daughter and this kind of thing.  

199. S2: Phone rings:  Do you me to wait --- 

200. R: No, no you’re right. 

201. S2: … just before I turn on the video. 

202. R: OK. [interruption] 

 
509: S2: Um would be maybe to ask around as to where your husband is. [um]Possibly 
call someone that you know that knows people that he knows and have them ask on your 
behalf. 
510: C Ok 
511: S2: Do you see what I mean? [yes].   
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203. S2: These are all practical options here. 

 
So you can actually do, you you know who he is you know who his friends are. UM you 
may be able to do the sort of investigative work that needs to be done [um] yourself and 
in that case that’s that’s not going to cost you anything. 
512: C Yeah [um] so if I could find out if he was definitely in Marrara [uh ha] and then 
should I let you know and then you let the Police know or do I just let the Police know 
and say look, you know Katrina supposed to be back here, he’s nicked off, he’s in 
Marrara? [uh ha]  
513: S2: Um I think it would probably be best if you call me with that information. 
514: C OK 
515: S2: And then I’ll forward that on to the Police because sometimes [um] when a 
lawyer does something people [jump[24]] 
516: S2: Jump. [??]  Because they know [OK] that I know or they think that I know 
[yeah] that if they don’t do what I want them to do then I can maybe make life a little 
more difficult for them [yeah] then others. 
517: C Yes no that’s good that suits me fine. 
518: S2: Um so maybe let’s try that one for Katrina.  [good] See how that works and if 
there’s any problems um then we can look at a court settlement, [um] that court kind of 
thing. 
519: As for the divorce and the property um generally with a divorce settlement you 
would I think um do a property settlement at the same time. Um I’d say you are looking 
pretty good on the property settlement. Just looking at this. 
520: C Ok 
521: S2: Um just given your contribution and the fact that you have been pretty much 
supporting four children on your own for four years [um] um with no help from him. 
 

204. S2: I think the tape had stopped there.  It clicked, they both clicked. 

205. R: They must have had a timer or something 

206. S2: They did So this is just us having a chat. 

207. R: OK. 

208. S2: That’s all.  So I will just turn that off. 

209. R: Thanks. 

210. R: Well that’s, that’s really good. Thanks for that, umm.  I think you have 
actually covered all the ummm.  I was going to ask about um 
terminology, because I noticed most people, or a couple, using like 
‘access custody’, sort of old terminology instead of ‘parenting 
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residence contact’. 

211. S2: Yeah 

212. R: So, that’s just 

213. S2: Did I did I, yeah, I think I did use ‘custody’ quite a few times there,  

214. R: Yes 

215. S2: I really use the old terminology myself. [yeah] 

216. R: At law school, was anything done on interviewing, legal interviewing? 

217. S2: No, no. 

218. R: Anything done about investigating facts, and getting facts, techniques 
to elicit information from clients? 

219. S2: No, not really.  I mean, I, I mean anything that I was relying on that I 
learned at law school for this particular exercise, I learned in the first 
intensive weekend, [mmm] and my readings [yep] prior and well 
probably, after a bit as well but, II, sort of reviewed what I had read 
that morning, umm, and just sort of looked it over, umm, but really, it, 
it was, once I was in there, and once we were into it, I didn’t even give 
it a thought, 

220. S2: I mean I, I really didn’t, at, at no point, I can, I can really say that I 
can’t remember any point in there where I was thinking to myself ‘this 
isn’t real’,  

221. R: Mmm 

222. S2: you know, or I’ve got to, I should be doing this or I should be doing 
that as an interviewer.  Ummm, I just, I just did it, I just kept, and she, 
she was, she kept talking, do you know what I mean?  I didn’t have … 

223. R: Mmm 

224. S2: I never had the opportunity to stop and think about ‘I should be doing 
this’ or ‘I should be doing that’, [um] and I felt I like I did have the 
facts, or enough facts to sort of look at the situation and say OK, well, 
here’s your assets, here’s when they were given, here’s how long the 
marriage was, this is what I think. Umm, how, how much did I get out 
of her, was there more to get out or no? 
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225. R: No, you got, you got it all umm, the trust fund, umm, the marriage, 
umm, the Aboriginality, the fact there was ummm, you know he came 
from the ummNorthern Territory, that he had another relationship, so. 

226. S2: Mmm 

227. R: Umm.  You certainly got all the facts out. 

228. S2: Right. [umm] But I sort of, I, I just let her speak a lot of the time, I 
mean, I just let it happen rather than forcing it [yeah] kind of thing. 

229. R: And that’s fine.  And you, you got some good practical solutions there 
I think, ummm, ummm, particularly sort of, go to the Police.  It is 
difficult ummm.  Ten years ago, if this happened in a country town, 
you’d ring up the local cop and probably know exactly who was 
staying in a hotel [mmm] and even if it wasn’t any of his business, 
he’d still wander up and say, you know ‘Fred, shouldn’t you return 
Suzie.  You know, what, what are you doing Fred?’ You know?  It 
occurred to me as I was sitting here, ‘why didn’t you get in the car at 
any stage and drive to the hotel and find ummm, ..’ 

230. S2: Yeah, that’s what I was thinking too. Well I, I mean I, I was thinking 
why don’t you just drive … 
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Appendix J 

Table J.1 Concept use 

 
Column 1 lists the names of the legal concepts that the subjects used in their lawyer and 
client interviews.  Columns 2 to 4 show the number of times that each subject used a 
particular concept.  
 

Concept L1 L1 S1 S2 
1. Access/ arrangements for access 1 1 12 3 
2. Access visits - - 2 - 
3. Access time - - 1 - 
4. Right to access - - - 2 
5. Conditions of access - - 1  
6. Application/ application to the court 5 8 1 1 
7. Interim application for recovery 1 - - - 
8. Urgent application 1 - - 2 
9. Application for urgent recovery 1 - - - 
10. Application for urgent residence order 1 - - - 
11. Application for a location order 1 - - - 
12. Application for a contact order 1 - - - 
13. Application hearing/ hearing of application 1 - - - 
14. Urgent hearing of application - - - 1 
15. [Child support] application  2 - - - 
16. Property application/ application for property 

settlement 
2 - - - 

17. Recovery application/ application to get her 
returned 

1 - - - 

18. Application to enforce contact order - 1 - - 
19. Application to get information - 1 - - 
20. Warrant application - 1  - 
21. Residence application 2   - 
22. Contact  16 12 - - 
23. Contact issue 1 - - - 
24. Contact arrangements 1  - - 
25. Variation of contact - 1 - - 
26. Contact orders/ orders for contact 2 - - - 
27. On going contact 2 - - - 
28. Future contact 1 - - - 
29. Weekend contact 1 - - - 
30. Contact on school holidays 1 - - - 
31. Contact proceedings  1 - - 
32. Right to contact - 1 - - 
33. Contempt 3 - - - 
34. Custody - - - 1 
35. Custody arrangement - - - - 
36. Custody agreement    3 
37. Court ordered custody agreement - - - 1 
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38. Custody order/ order for custody 1 - - 1 
39. Adjustment/ variation of custody order - - - - 
40. Divorce/ divorced 1 1 3 7 
41. Divorce agreement - - - 1 
42. Divorce proceedings - - - - 
43. Divorce settlement - - - 1 
44. Grounds for divorce - - - 1 
45. Enforce [court order] - 1 - - 
46. Enforceable [order]  1 - - 
47. Enforcement/ [have order enforced] - - 1 1 
48. Application to enforce a custody order - - 1 - 
49. Location order/ order to locate 4 - - - 
50. Parenting order - - 2 - 
51. Property /property issues 5 3 - - 
52. Property matter - 1 - - 
53. Property problem - 1 - - 
54. Property of the marriage - 1 - - 
55. Property application 1 - - - 
56. Property arrangements 1 - - - 
57. Property distribution - - - 1 
58. Property division - - - 1 
59. Property settlement 2 3 - 10 
60. Contribution 4 5 - 12 
61. Contribution issue/s 1 1 - - 
62. Contribution to the marriage - 1 - - 
63. Contribution as a homemaker - 1 - - 
64. Recovery 1 - - - 
65. Recovery order/order for recovery 1 1 - - 
66. Residence 1 1 - - 
67. Residence application 1 - - - 
68. Residence arrangements - 1 - - 
69. Residence order 1 - - - 
70. Residence proceedings - 1 - - 
71. Warrant for the return of the child/ Warrant 

to retrieve the child 
- 3 - - 

72. Warrant application  - 1 - - 
73. Katrina’s rights - 1 - - 
74. Parental rights - - 1 - 
75. Rights (legal) - - 4 - 
76. Legal aid - - 1 - 
77. Child support 6 - - 1 
78. Court order for custody - - - 1 
79. Court order - - - 2 
80. Primary care giver - - 1 - 
81. [Child’s] best interests  1 5 - 2 
82. Wishes [of the child] 3 - - 3 
Frequency of use of legal concepts 83 63 31 59 
Number of different concepts used 39 30 13 22 
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