
 
 
CRIMINALS AND (SECOND-CLASS) CITIZENSHIP 
Twenty-First Century Attainder? 

Michelle Edgely* 

This article considers whether criminal offenders in Australia 
are second-class citizens. Using TH Marshallʼs seminal 
conception of citizenship, the article discusses various ways in 
which offendersʼ civil, political and social rights are delimited in 
Australia. While acknowledging that the liberty of prisoners is 
curtailed – which is the defining and necessarily punitive 
feature of imprisonment – the article argues that the legal 
system goes further, imposing a range of collateral 
consequences on offenders that seriously infringe other 
fundamental rights. Using penological and liberal theories, 
consideration is given to the question of whether the 
impairment of offendersʼ fundamental citizenship rights can be 
justified. It is argued that the impairment of rights discussed is 
not theoretically justifiable, and is arguably best explained as 
an anachronistic remnant of attainder. 

Conviction of felony renders a man for ever infamous in England, – 
infamous in law, – and attaches to him for life certain disabilities, 
which incapacitate him for exercising some of the rights and duties of 
citizenship. It is not enough that the felon pay the immediate penalty 
which the law awards to his crime. Other consequences, both legal 
and moral, flow from the fact of the conviction. So accordant is all 
this with the spirit and feeling of the British people, as well as with 
the genius of British institutions, that there is not, perhaps, in all 
England, a public body of any description, – not even a single benefit 
society, – or even a convivial club, – in which the conviction of a 
member for felony is not instantly followed by the expulsion of the 
member so convicted from the society to which he belongs … 
thereby declaring the universal feeling of the entire British people, 
that a convicted felon is unworthy both of future trust and of 
mingling with and participating in the provident arrangements or the 
social enjoyments of his former associates and fellow subjects.1 

Introduction 
The duty to obey the law is undoubtedly a key duty of citizenship. It is the 
only tangible duty referred to in the Australian Citizenship Pledge,2 and has 
express recognition in the Preamble to the Australian Citizenship Act 2007. 
For those who don’t obey the law, society imposes a heavy burden. Of 
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1  Mudie (1837), pp 19–20. 
2  Department of Immigration and Citizenship (nd). 
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course, the criminal justice system passes sentence; in addition, however, 
various collateral consequences can follow conviction, not only while the 
offender is under sentence, but beyond – even after the offender has ‘paid his 
or her debt’ to society. Collateral consequences are the indirect results of 
conviction, arising not from the sentence but from the fact of conviction.3 
They are less visible than a sentence passed in open court; they emerge 
silently from diverse, scattered statutes and government and private sector 
policies, and descend on the criminal under the cover of darkness.4 The 
impact on offenders can be significant – sometimes more deleterious to 
particular offenders than the sentence itself.5 Yet most offenders – even those 
who plead guilty – will have scant suspicion of the network of consequences 
that can or will follow their convictions.6 

This article examines the collateral consequences of conviction in 
Australia. It argues that the collective result of collateral consequences is 
that many of the trappings of citizenship are stripped from offenders, turning 
them into second-class citizens during their sentences and beyond.7 The first 
section of the article discusses the contested notion of citizenship in the 
Australian context.8 Following Demleitner’s lead, I use TH Marshall’s 
seminal conception of citizenship9 to frame the discussion.10 In the second 
section, I discuss some of the ways in which the citizenship of criminals11 is 
delimited in Australia by reference to their civil, political and social rights. 
Finally, I assess whether the practice of imposing second-class citizenship 
on criminal offenders can be justified using penological or liberal theories. It 
will be argued that collateral consequences are impossible to justify under 
either of those theories. Although collateral consequences in Australia are 
both fewer in number and less severe than in some jurisdictions (notably, the 
United States), they are not justifiable as sound penal policy, and may in fact 

                                                             
3  Von Hirsch and Wasik (1997), p 600. 
4  Demleitner (1999), p 154; Damaska (1968), p 348. 
5  Pinard (2006), p 634. Consider one high-profile example: Marcus Einfeld was a QC and 

former Federal Court judge convicted of charges of perjury and perverting the course of 
justice over lies told to avoid a speeding fine. He was sentenced for both offences to a 
one-year, non-parole period; however, despite an impressive and unimpeachable legal 
career, he will be unable to practise law ever again: R v Einfeld [2009] NSWSC 119 at 
[208]. 

6  Pinard (2006), pp 630, 639. 
7  Demleitner (1999); Ewald (2002); Schall (2006). 
8 Brown (2002), pp 319–25. 
9  Marshall and Bottomore (1992). Marshall’s essay, Citizenship and Social Class, was first 

published in 1950.  
10  Demleitner (1999). 
11 ‘Criminals’ – the word is value laden and potentially confronting. The word implies that 

we can fairly or usefully label people according to one or more, possibly isolated, 
instances of proscribed conduct. I don’t shy away from the use of that word in this article. 
Part of its purpose is to invite the reader to consider the significance of that label. 



EDGELY: CRIMINALS AND (SECOND-CLASS) CITIZENSHIP 405 

be counter-productive to the goal of building better citizens.12 The conclusion 
reached is that most collateral consequences are an anachronistic remnant of 
attainder.13 

Attainder 
Attainder was a medieval punishment imposed as an adjunct to a death 
sentence or following a commuted capital sentence.14 The punishment was 
derived from the ancient Greek and Roman notion of infamy and the 
European feudal notion of outlawry.15 Essentially, attainder involved the 
infliction of civil death on the offender. The offender’s property was 
forfeited to the Crown; he was prevented from entering contracts or 
receiving property by way of gift or inheritance; his marriage was dissolved, 
his wife was made a widow, his children were orphaned. He lost all forms of 
civil capacity, including the capacity to give evidence or to sue.16 As time 
went on and civil and political rights developed, the attainted was denied 
these rights as well.17 Thus the attainted could not sit on a jury or vote, or \ 
even hold occupational licences.18 The offender lost these capacities because, 
as Blackstone explained, he was already dead in the eyes of law.19 Attainder 
applied only when it was ‘clear beyond all dispute, that the criminal is no 
longer fit to live upon the earth, but is to be exterminated as a monster and a 
bane to human society’.20 But in Blackstone’s time, almost all felonies 
carried the death penalty, including offences that would be considered trivial 
today.21 Clearly, views about who is ‘fit to live upon the earth’ change over 
time.  

Damaska argues that attainder was squarely aimed at the degradation of 
offenders.22 But by the time of the Enlightenment, degradation was losing its 

                                                             
12  Demleitner (1999), p 154. 
13  Anon. (1989), p 1301; Anon. (1989); Brown (2002), p 310; Ewald (2002), p 1060. 
14  Damaska (1968), p 351. 
15  Damaska (1968), p 351; Schall (2006), p 55. 
16  Damaska (1968); Schall (2006), pp 54–55; Ewald (2002), p 1060. 
17  Australian Constitutions Act 1842 (Imp), s 6. Section 6 provided for the establishment of a 

legislature in the colony of New South Wales, and that ‘no person shall be entitled to vote 
at any such Election who shall have been attainted or convicted of any Treason, Felony, or 
infamous Offence within any Part of Her Majesty’s Dominions, unless he shall have 
received a free Pardon, or one conditional on not leaving the Colony, for such Offence, or 
shall have undergone the sentence or Punishment to which he shall have been adjudged 
for such Offence’. 

18  Schall (2006), p 73; Brown (2002), p 310. 
19  Blackstone (1979), pp 373–74, cited in Schall (2006), p 55. 
20  Blackstone (1979), pp 373–74, cited in Schall (2006), p 55. 
21  Hughes (1986), p 29. Hughes notes that among hundreds of capital felonies were diverse 

offences, such as posing as a gypsy, poaching a rabbit and cutting down an ornamental 
shrub. See also Dugun v Mirror Newspapers Ltd (1978) 142 CLR 583 at 602. 

22  Damaska (1968), p 354. 
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penological cogency. Instead, the emergent notion of expiation was 
garnering support. This idea involved finite sentencing, following which the 
offender’s rights were reinstated, not because of sentimental ideas of 
rehabilitation or reintegration, but because the offender had ‘paid his debt to 
society’. On this view, consequences outlasting a fixed sentence were 
unjust.23 Attainder was eventually abolished by statute in England in 1870, 
although some features lived on in statutory form.24 

In Australia, attainder was received as part of English law applying to 
the colony of New South Wales, suitable (although not necessarily 
convenient) for the conditions of the settlement.25 The vast majority of 
convicts originally had been convicted of capital offences and were 
transported pursuant to the remission of their death sentences. A study by 
Hughes shows that in England in the decades between 1750 and 1800, the 
percentage of capital sentences actually carried out decreased from 69 per 
cent to 15 per cent. Capital statutes were undoubtedly intended to terrify and 
deter and signify, in the Foucauldian sense, the awesome power of the 
sovereign’s law over life and death. Conversely, the commuting of those 
sentences signified the magnanimity of the sovereign, demonstrated through 
the prerogative of Royal Mercy, exercised often by the monarch personally 
as well as judicially in the sovereign’s name.26 Convicts transported to 
Australia were thus attainted, and the attaint endured in Australia until the 
grant of a Governor’s pardon on the expiry of the commuted sentence, and 
even longer in England until (an unlikely event) a pardon was given under 
the Great Seal expressly reversing the attaint.27 As noted above, England 
took legislative action to override or modify many of the harshest features of 
attainder in 1870.  

                                                             
23  Damaska (1968), p 352. 
24  Forfeiture Act 1870 (UK); Dugun v Mirror Newspapers Ltd (1978) 142 CLR 583 at 593. 
25  Dugun v Mirror Newspapers Ltd (1978) 142 CLR 583 at 586–87. In the early days of 

settlement, attainder frequently was ignored. The plaintiff in Australia’s first civil case, 
Cable v Sinclair [1788] NSWKR 7, was an attainted convict, although no mention of it is 
made in the report. Hughes claims that the courts simply ignored the doctrine of attainder 
for expediency. The early settlement was peopled mostly by convicts. The convict 
assignment system required masters to treat their assignees fairly, and this requirement 
conferred legally enforceable rights on convicts against their masters. Moreover, the 
economy depended on ticket-of-leave and emancipated convicts for the exchange of their 
free labour and their enterprises. The system thus required convicts to have access to the 
courts: Hughes (1986), p 302. The courts evaded the rule by insisting that proper proof of 
the capital sentence be obtained from England before attainder would be enforced: Dugun 
v Mirror Newspapers Ltd (1978) 142 CLR 583 at 589. See also Windeyer (1962), pp 661–
62. 

26  Hughes (1986), pp 35–36, 30; Foucault (1977). 
27  Dugun v Mirror Newspapers Ltd (1978) 142 CLR 583 at 603; Bullock v Dodds (1819) 106 

ER 361 at 369. 
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In Australia – probably owing to legislative oversight – many of the 
features of attainder persisted until the demise of capital punishment.28 While 
the death penalty largely was eradicated in Australia before the late twentieth 
century,29 some offenders whose capital sentences had been commuted lived 
on beyond its abolition. Darcy Dugan was one such offender. Dugan had 
been sentenced to death in New South Wales in 1950 for wounding with 
intent to murder. His sentence was commuted to life imprisonment. 
Eventually he earned conditional release, but committed an armed robbery 
while at large. While serving the remainder of his life sentence and another 
sentence for the armed robbery, he commenced court proceedings against a 
newspaper for defamation.30 In Dugan v Mirror Newspapers Ltd,31 the High 
Court held that attainder remained part of Australian law.32 The majority 
reasoned that attainder was indisputably part of the common law; that it had 
been received into the colony on settlement as suitable and applicable; and 
that it had not been overturned by statute in New South Wales.33 In separate 
judgments, Barwick CJ and Gibbs J stated that the court was not free to 
overturn the law simply on the basis that it was inappropriate to modern 
conditions.34 In his dissent, Murphy J drew on international human rights 
jurisprudence and declared that civil death was dehumanising, unjust and 
inhumane.35 He held that the High Court was free to overturn attainder: 
‘Judges have created the doctrine of civil death and judges can abolish it.’36 
Murphy J was the sole dissentient. Dugan, as the recipient of a death 
sentence, was attainted, and thus barred from commencing court action. 

The argument advanced in this article is that, while modern collateral 
consequences are not a remnant of attainder in a legal sense, they exist as a 
cultural hangover from times when attainder seemed penologically 
appropriate. Later, I will elaborate on the argument that these anachronistic 

                                                             
28  See the detailed discussion of the legislative history of the Criminal Law Amendment Act 

1883 (NSW) by Stephen J in Dugun v Mirror Newspapers Ltd (1978) 142 CLR 583 at 
592–99. 

29  Walton (2005), p 2. The death penalty was abolished by statute in Australia in the 
following years: Commonwealth, ACT and NT, 1973; Victoria, 1975; Queensland, 1922; 
South Australia, 1976; Western Australia, 1984. In New South Wales, the death penalty 
was abolished in 1955 for all offences except treason and piracy, and abolished for the 
latter offences in 1985. The last execution in Australia occurred in Victoria in 1967. 

30  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583 at 583–84. 
31  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583. 
32  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583. 
33  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583. The majority consisted of Barwick 

CJ, Gibbs, Stephen, Mason, Jacobs and Aickin JJ. See Barwick CJ at 586; Gibbs J at 591; 
Stephen J at 592; and Jacobs J at 604, 605. Mason J agreed with Jacob J. 

34  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583 per Barwick CJ at 586, Gibbs J at 
590–91. 

35  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583 at 607–12. 
36  Dugan v Mirror Newspapers Ltd (1978) 142 CLR 583 at 611. 
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consequences are not supportable under modern approaches to penology or 
citizenship.  

Citizenship in Australia 
In the middle of the last century, TH Marshall formulated what has been 
described as the ‘ultimate liberal statement’ on citizenship.37 Marshall 
considered that an enriched rights-based conception of citizenship resolved 
many of the inequities of class-stratified societies.38 Marshall argued that 
modern citizenship comprises three essential elements, which emerged in 
three distinct phases in the evolution of citizenship as a paradigm for 
relations between individuals and the state.39 The first phase was the 
emergence of civil rights, mostly in the eighteenth century. Civil rights are 
the cluster of rights necessary to constitute individual freedom. They consist 
of the right to personal liberty, freedom of thought, religion and speech; the 
right to own property and conclude contracts; and the right to access to 
justice to assert or defend those rights in equality with others. The second 
phase was the emergence of political rights. This phase occurred later, 
around the nineteenth century, but did not reach any degree of universality 
for adults until the twentieth century.40 In a representative democracy, these 
rights include not only the right to vote, but also the right to participate in 
government as a representative. The third cluster of rights Marshall 
describes as ‘social rights’.41 These rights started emerging in the twentieth 
century, and arguably their realisation is both a work-in-progress and a 
moving feast.42 These rights are resistant to strict definition, but they include, 
as a minimum, rights to education, basic health care and an economic safety 
net sufficient to allow recipients to live reasonably by reference to prevailing 
social standards. Additionally, social rights include the opportunity to share 
in full in the enjoyment and development of a collective social and cultural 
heritage.43 

In Marshall’s conception, citizenship is essentially a status that 
emerged to replace feudal class-based forms of status. It evolved by degrees. 
Necessarily, civil rights came first; there was some overlap, but it is a fair 
generalisation to assert that political rights followed and social rights came 
later, the latter being necessary for the meaningful enjoyment of the two 
former rights.44 It was an evolution that trended towards equality. Citizens, in 

                                                             
37  Murray (2007), p 223; Schuilenburg (2008), p 361. 
38  Marshall (1998), p 93, cf p 109. 
39  Marshall (1998), pp 94, 96; Murray (2007), p 226. 
40  Marshall (1998), pp 98–99. 
41  Marshall (1998), p 94. 
42  Marshall (1998), p 109. 
43  Marshall (1998), pp 94, 108. For discussion of Marshall’s work, see Murray (2007), 

pp 226–27; Rubenstein (1995), pp 518, 523; Schuilenburg (2008), p 361; Kymlicka and 
Norman (1994), p 354. 

44  Marshall (1998), p 105. 
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Marshall’s view, were therefore those who, as full members of society, were 
bearers-of-rights; and they shared their status in equality with other full 
members of the society.45 

Marshall wrote from a British perspective. In Australia, citizenship as 
legal status came much later. When the colony of New South Wales was 
founded in 1788, its occupants – including its Indigenous inhabitants – were 
British subjects.46 Not even the federation of formerly disparate colonies into 
a united Commonwealth had the legal effect of producing citizens; 
Australians remained merely British subjects until 1949 when the 
Nationality and Citizenship Act 1948 (Cth) was proclaimed.47 In a legal 
sense, citizenship in Australia is therefore not a constitutional concept but a 
statutory one, and a rather belated one at that.48 By contrast, citizenship in a 
normative sense is much broader.49 Few would doubt that Australians have 
enjoyed a non-legal bond of citizenship – one brought about by a shared 
geographical, cultural and political identity – since well before Federation. A 
number of commentators have noted the disjunction in Australia between 
legal and normative citizenship.50 In Rubenstein’s view, the former notion is 
becoming increasingly exclusionary. Since the original Nationality and 
Citizenship Act 1948 was passed, subsequent amendments have 
progressively tightened citizenship eligibility criteria. By contrast, normative 
conceptions of citizenship have become more inclusionary, aiming to 
encompass all who share in the social and civic life of the community, 
whether legal citizens or not. On this view, citizenship is about belonging 
and shared aspects of identity.51 This disjunction between the legal and the 
normative is not socially inert. As Rubenstein notes, disjunctions can ‘reach 
deep into the heart of the national political community, and profoundly 
affect the nature of relations among those residing within’.52 Arguably, this 
phenomenon applies to ex-offenders as the exemplar par excellence. In light 
of Damaska’s discussion of the evolution of attainder, it seems likely that 
this was one of the specific points of attainder.53  

Marshall’s theory has come under attack from various quarters for 
failing to pay due regard to the duties of citizenship.54 Liberal theories do 
                                                             
45  Marshall (1998), pp 102–4. 
46  Hughes (1986), p 275; Thornton (1996), p 72. 
47  The concept of Australian citizenship was introduced by section 7 of the Nationality and 

Citizenship Act 1948 (Cth), but section 7 also provided that an Australian citizen 
continued to be a British subject. The status of British subjectivity was removed by 
amendment when the Australian Citizenship Amendment Act 1984 (Cth) was passed.  

48  Rubenstein (1995), p 506. 
49  Rubenstein (2000). 
50  Rubenstein (2000); Thornton (1996), p 74; Berns (1998), p 4; Australian Citizenship 

Council (2000), p 7. 
51  Brown (2002), p 316; Berns (1998), pp 2–3. 
52  Rubenstein (2000). 
53  Damaska (1968), p 351. 
54  Kymlicka and Norman (1994), p 355. 
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recognise that citizenship confers duties as well as rights.55 Neoliberals claim 
that the duties must precede the rights. On this view, citizenship rights are 
preconditioned on the fulfilment of certain social obligations, such as the 
duty to be economically self-supporting.56 The main target of this attack is 
the idea of unconditional entitlement to social rights. In Australia, this 
neoliberal conception underpinned policies such as the mutual 
obligation/work-for-the-dole scheme introduced under the Howard 
government in 1997.57 The challenge to this view of citizenship recognises 
that it privileges formal equality over substantive equality. It does this by 
failing to concede the necessity for social rights to redress disadvantage and 
facilitate opportunities for the poor to participate in the economy.58 Arguably, 
the neoliberal view blames the poor and unemployed for their own plight, 
seeking to marginalise them from the polity, as they have been from the 
economy. The idea of the ‘undeserving poor’, however, is arguably 
discredited, especially in light of the recent Global Financial Crisis.59 In 
Australia, as in the United States, the idea of the ‘undeserving poor’ may be 
retreating. Many now believe that people are welfare-dependent not because 
they refuse to contribute, but because of a lack of meaningful opportunities 
for work or training brought about by economic failures beyond their 
control.60 

Citizenship and the Duty to Obey the Law 
By analogy with their position on social rights, neoliberals presumably 
would insist that the duty to obey the law precedes the rights that flow from 
citizenship. The duty to obey the law is undoubtedly a key duty of 
citizenship. A national survey undertaken on behalf of the Keating 
government found that obedience to the law was nominated by a substantial 
majority of respondents as the defining feature of a good citizen.61 This is not 
a recent conception. Locke believed that the foremost duty of citizenship 
was the duty to obey the law. Locke’s concept of the social contract involved 
men uniting into a commonwealth for the specific purpose of mutual 
protection through law.62 In Locke’s view, violent criminals ‘may be 
destroyed as a lion or a tyger, one of those wild savage beasts, with whom 
men can have no society nor security [sic]’.63  

                                                             
55  Brown (2002), p 319. 
56  Kymlicka and Norman (1994), p 356; Kapur (2007), p 565. 
57  Parliament of Australia Parliamentary Library (2000). 
58  Kymlicka and Norman (1994), p 355. 
59  Gans (1994), pp 270–71, 280–81; MacGregor (1999), p 104. 
60  Kymlicka and Norman (1994), p 358. 
61  Civics Expert Group (1994), cited in Brown (2002), pp 319–20. 
62  Locke (1690), paras 119, 131. 
63  Locke (1690), para 11. 
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Modern liberals continue to accept the premise that citizens have a duty 
of obedience to law.64 But even assuming that obedience is the prime duty of 
citizenship, criminals arguably cannot forfeit their rights unless the duty 
precedes the rights. Furthermore, it would be hard to accept that one could 
forfeit one’s citizenship rights for a trivial offence. In contractarian terms, 
the crime committed must, as a breach of the social contract, be sufficiently 
serious to constitute an implicit rejection of the rule of law – a rescission of 
the contract.65 This issue will be discussed further below. In the meantime, 
Kymlicka and Norman’s challenge to the neoliberal critique of social rights 
arguably applies here too – that is, the rights must logically precede the 
duties because fulfilment of the rights is necessary for full participation as a 
citizen.66 This argument seems especially pertinent to the duty to obey the 
law, given the well-documented relationships between crime and 
unemployment, low educational achievement, mental disorder, drug and 
alcohol addiction, and other forms of social disadvantage.67  

From a legal perspective, in Australia the duty to obey the law is 
seemingly the primary duty of citizenship. This is implicitly revealed by our 
treatment of non-citizens. A prerequisite for eligibility for grant of 
citizenship is demonstrated obedience to law. Good character is the nominal 
criterion,68 and while a criminal record doesn’t automatically exclude 
applicants, a criminal record is the main measure of character. Legislation 
currently disqualifies citizenship applicants with criminal records unless they 
can show at least two years of blameless behaviour after release from a 
‘serious prison sentence’69 or ten years if the applicant was a ‘serious repeat 
offender’.70 

A similar ethos governs policy on deportation of non-citizens. A man 
born in Paris to Serbian parents, brought up in Melbourne since infancy, was 
deported in 2004 after serving two years in prison for a number of 
burglaries. Prior to his deportation he had never been to Serbia, did not 
speak the language and had no social or familial networks to support him in 
that country.71 A similar fate was visited on a 43-year-old Turkish man, 
resident of Australia for 31 years. He had a history of schizophrenia and 
drug use, and was deported following his release from prison.72 These cases 

                                                             
64  Dworkin (1977), p 186. 
65  Cheney (2008), pp 136, 138. 
66  Kymlicka and Norman (1994), p 355. 
67  Blaauw et al (2002), pp 9–10. 
68  Australian Citizenship Act 2007 (Cth), s 21(2)(h). 
69  A ‘serious prison sentence’ is imprisonment for twelve months or longer: Australian 

Citizenship Act 2007 (Cth), s 3. 
70  Australian Citizenship Act 2007 (Cth), s 24(6). A ‘serious repeat offender’ is someone 

who has been sentenced to a serious prison sentence for an offence committed after his or 
her release from prison, pursuant to an earlier serious prison sentence: s 3.  

71  ‘Out-of-Touch Deportation Rules’ (2005); ‘Deportee to Serbia’ (2008). 
72 ‘Valid Visa Means Deported Addict Can Return’ (2006). 
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feature among some 290 others,73 involving deportations pursuant to 1998 
amendments to the Migration Act 1958, which allow deportation of non-
citizens, even when they are long-term residents.74 Arguably, these examples 
are tangible demonstrations of Rubenstein’s disjunction between the legal 
and the normative,75 deplored even by normally conservative media outlets 
on the basis that ‘most people would regard [these non-citizens] as 
Australians’.76 However, as Berns has noted, it is all very well deporting 
foreign criminals, but we are certainly stuck with our own.77 

Criminalsʼ Truncated Rights  
Civil Rights 
Liberty is, arguably, the most fundamental of civil rights. It has been 
claimed that liberty is so vital that it trumps other rights because other rights 
generally require liberty as a precondition for their enjoyment.78 That is why, 
subject to well-established exceptions,79 before someone can be deprived of 
liberty, he or she must be convicted of a specified offence by a trial process 
replete with the recognised hallmarks of fairness.80 Deprivation of liberty 
pursuant to sentence has therefore traditionally been required to be 
proportionate to the offender’s criminality, constituting the offender’s just 
deserts punishment for the crime, but not more.81 

Increasingly, this principle has come under attack. In a number of 
states, sexual and violent offenders are now able to be detained beyond the 
expiry of their proportionate sentences, subject to a finding that they are 
dangerous. Two distinct schemes are in use: the first involves a judicial 
finding of dangerousness at the time of sentence to support an order for 

                                                             
73  ‘Out-of-Touch Deportation Rules’ (2005). 
74  Migration Act 1958 (Cth), s 501, inserted by section 23 of the Migration Legislation 

Amendment (Strengthening of Provisions relating to Character and Conduct) Act 1998. 
Section 501 expanded powers found in sections 200 and 201, which previously only 
allowed deportation of non-citizen permanent residents for conviction of offences when 
the non-citizen had lived in Australia for less than ten years. The constitutionality of 
deportation of long-term resident non-citizens on character grounds was upheld in Shaw v 
Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28. 

75  Rubenstein (2000). 
76  ‘Out-of-Touch Deportation Rules’ (2005). 
77  Berns (1998), p 7. 
78  Von Hirsch and Wasik (1997), p 621. 
79  The well-established exceptions include, inter alia, remand, quarantine, mentally ill 

people who exhibit violent behaviour and some categories of asylum-seekers: Edgely 
(2007), p 361. 

80  International Covenant on Civil and Political Rights, Art 14.  
81  Veen v R (No 2) (1988) 164 CLR 465; Edgely (2009), p 244. 
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indefinite detention.82 The second involves a judicial finding of 
dangerousness close to the end of the sentence to forestall the prisoner’s 
release.83 The difficulty with these schemes is that, as eminent psychiatrists 
have freely admitted, the science of psychology is simply not able to 
accurately predict dangerousness in particular prisoners.84 One could be 
forgiven for suspecting that these schemes are less about crime prevention 
and more about law-and-order politics and politically convenient moral 
panics.85 

The declaration of dangerousness constitutes both a label and a 
warning, acting – as a branding on the forehead might – to symbolise 
otherness, and to humiliate and terrify. ‘Dangerousness’ is a label that sits 
conformably with Locke’s ‘lion or tyger’ and Blackstone’s ‘monster’, unfit 
to ‘live upon the earth’.86 It marks someone as unfit to live among us, unfit to 
enjoy our rights and unfit for citizenship. 

Freedom of speech is another important civil right that is severely 
constrained for prisoners. Laws in all Australian states and territories prevent 
prisoners from talking to journalists, and in some cases academic 
researchers, unless departmental permission is granted.87 In Queensland, the 
Department of Corrections’ media access policy states that permission will 
not be granted if it could embarrass the department or for purposes of 
investigating a prisoner’s claims of innocence.88 Recently, the policy 
operated to silence Graham Stafford, released on parole in 2005 after 
14 years in prison for a murder that he didn’t commit. Although Stafford had 
always maintained his innocence, parole conditions prevented him from 
talking about his case to media.89 In 2009, the Queensland Court of Appeal 
accepted new evidence, resulting in the quashing of his conviction for 
murder.90 In another case, the release on parole of Indigenous activist Lex 
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84  Edgely (2007), p 370. 
85  Weatherburn (2004), pp 46–48; Garland (2000), pp 348–49; Garland (1996), pp 461–63. 

Regarding preventative detention schemes of violent sex offenders, see: Edgely (2007), 
pp 351–53. 

86  Locke (1690), para 11; Blackstone (1979), pp 373–74, cited in Schall (2006), p 55. 
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88  Walsh (2007), p 74. 
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Wotton is subject not only to a four-year media gag, but also to a ban on his 
attendance at public meetings or rallies without departmental consent. 
Queensland’s Premier Anna Bligh confirmed that these types of parole 
conditions are commonplace.91  

The department’s media policy is backed with coercive powers that 
extend beyond the prisoners themselves. In recent times, two Queensland 
journalists have been convicted of offences for failing to obtain appropriate 
permission before talking to prisoners.92 The more recent was Anne Delaney. 
Delaney’s purpose in visiting the prisoner was to conduct preliminary 
discussions with a view to making a documentary questioning the soundness 
of the prisoner’s conviction for killing her baby.93 The court rejected claims 
made on Delaney’s behalf that the provisions breached the constitutionally 
implied freedom of political expression.94  

In a Victorian case, a media challenge to the department’s refusal to 
permit an interview with a prisoner was rejected.95 The prisoner had sought 
the interview because, he claimed, he had information relevant to the 
newspaper’s ongoing investigation into corrupt activities by a former police 
officer.96 The court challenge failed because the court accepted the 
Commissioner’s claims to have balanced competing interests in the making 
of her decision, including good order in the prison and the safety of the 
prisoner. In accepting those assertions, the court rejected the plaintiff’s claim 
that the decision breached the prisoner’s common law right to freedom of 
speech.97 While the court accepted the existence of a common law right of 
free speech, and that the right is not extinguished by imprisonment, the court 
noted that the right is not absolute.98 Freedom of speech for the prisoner’s 
particular purpose was not sufficiently fundamental to trump the competing 
interests.99 As Eames J noted, courts in Australia have historically tended to 
interpret legislation to give a wide degree of latitude to correctional 
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92  Police v Delaney (2005) Western Districts Magistrates Court (unrep, 22 Dec 2005). 

Delaney’s defence, that the provision breached the constitutionally implied freedom of 
political communication, failed: Walsh (2007), p 72. Journalist Louise Robson pleaded 
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Corrective Services Act 1998 (Qld), s 104(10)(f): Renwick v Bell [2001] QDC 006, [6]. 

93  Walsh (2007), p 72. 
94  Copies of defence submissions in the Delany case were available at: 

www.boewilliams.com.au/current%20focus.html, 23 June 2010. Walsh criticises the 
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95  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329. 
96  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329 at [2]. 
97  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329 at [66]. 
98  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329 at [61]. 
99  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329 at [79]. 
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authorities in carrying out their statutory powers.100 This contrasts with the 
modern position in many overseas jurisdictions. In the United Kingdom, the 
House of Lords has recognised the existence of a common law right to 
freedom of speech, which prevents a blanket ban on prisoner 
communications with journalists. This right is qualified, but serves (at least) 
to protect contacts with media for purposes of investigating the correctness 
of convictions.101 In the United States, although interviews with prisoners can 
be banned by prison authorities, such bans will only be constitutional if there 
are other genuinely effective avenues for communications between prisoners 
and the media, such as by uncensored mail and telephone.102  

Lumby draws on Foucault to argue that the invisibility of prisoners to 
the media – indeed, the community at large – is the flipside of the intensive 
surveillance they face inside prisons.103 She argues that the moral panics and 
shrill media commentary that often accompany the trials, sentencing and 
release of notorious prisoners are a reflection of the deafening silence that 
accompanies their time inside.104 Prison life is thus hidden from us; it is 
‘outside the media’s unblinking eye’.105 Because the media are the foundation 
of modern social memory, the result is that prisoners’ lives are beyond 
community. Not only are they isolated from us, but we are also isolated from 
them. We don’t have to bear witness to the regime of brutality and 
dehumanisation imposed in our name.106 

Political Rights  
The most fundamental expression of citizenship in Western democracies is 
the right to vote.107 In Australia, universal suffrage is a legislative scheme, 
not a constitutional one.108 Like prisoners in many other countries,109 certain 
                                                             
100  Herald and Weekly Times v Correctional Services Commissioner [2001] VSC 329 at [95]. 
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(2007), pp 75–77. 
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106  Lumby (2002), pp 104, 108. 
107  Rubenstein (2000); Cheney (2008), p 141; Demleitner (1999), p 157. 
108  Vicki Roach v Electoral Commissioner (2007) 233 CLR 162 at 173. The Constitution 
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Australian prisoners have always been denied the right to vote. The criterion 
for exclusion has traditionally been the length of sentence, which meant that 
only prisoners convicted of serious offences were excluded.110 The most 
recent amendment in 2008111 provided that all convicted offenders serving a 
prison sentence, regardless of duration, were disqualified from voting.112 That 
legislation was challenged in the Roach case.113 The High Court held that the 
legislation was beyond what was proportionate to maintenance of Australia’s 
system of representative democracy.114 The result was that the provision’s 
repealed predecessor115 was restored.116 That provision disenfranchised 
prisoners serving a sentence of three years or longer.117 The majority denied 
that the case concerned the existence of an individual right. Instead, the joint 
reasons explain that the case concerned the extent of the limitation on 
legislative power articulated in Lange,118 derived from the text and structure 
of the Constitution.119 The law must therefore be appropriate and adapted, or 
proportionate, to the maintenance of Australia’s system of representative 
democracy. The law would not be proportionate if the purpose were the 
further punishment or stigmatisation of offenders.120 However, the majority 
were prepared to accept the traditional justification for excluding felons from 
voting without analysis: because of their lack of probity, serious offenders 
lack the fitness of character needed to vote responsibly.121 The problem with 
simply accepting that traditional justification was that the High Court didn’t 
grapple with the question of whether it was soundly grounded in principle. 
                                                                                                                                  

duration. That provision was challenged in the Grand Chamber of the European Court of 
Human Rights in Hirst v United Kingdom (No 2) [GC] no 74025/01, ECHR 2005–IX 
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2006. 
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Why is fitness of character a prerequisite for voting in a democracy featuring 
universal suffrage? Is there a subcutaneous concern that the electoral process 
will be sullied in a symbolic way?122 Or is the concern a more pragmatic one: 
that the electoral result might be compromised by irresponsible or tainted 
voting?123 Alternatively, perhaps the concern is not with the electoral process 
at all, but with the offenders – that those convicted of serious crimes deserve 
not just to be isolated physically from the community, but to be excluded 
from exercising the most fundamental expression of their citizenship.124 If it 
is the latter, then the ban on voting smacks of double punishment – 
something long prohibited in Australia in legislation125 as well as at common 
law.126 

Some of the explanations put forward in the literature for restricting the 
voting rights of prisoners are patently fanciful.127 Suggestions have been 
made, for example, that prisoners would use their votes to oppose the rule of 
law, for pro-crime policies and against law-and-order measures.128 
Apparently, this notion is taken seriously in some quarters, especially in the 
United States, and has even been aired in Congressional hearings as a 
concern about criminals uniting in a voting bloc to thwart ‘the ability of law 
abiding citizens to reduce deadly and debilitating crime in their 
communities’.129 This implausible scenario renders patent the histrionic 
‘othering’ that sometimes features in the disenfranchisement-of-offenders 
debate. The implausibility of this scenario derives firstly from the 
unlikelihood that a political representative could be found to advance the 
anti-law cause in a way that conflicted with the wishes of the majority of 
voters. Prisoners are a miniscule, electorally irrelevant percentage of the 
voting population, whose residential address for voting purposes is the 
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electorate they lived in prior to imprisonment.130 Second, there is no evidence 
that prisoners are single-issue voters, or indeed, that they vote any 
differently from others of their demographic circumstances.131 Such research 
as there is suggests the opposite.132 As Schall observes, just as not all sinners 
are heretics, not all offenders reject the rule of law.133 

Some concerns about the way prisoners will vote are more minimalist, 
but no less implausible. Some are worried that offenders might taint the 
electoral process by committing voter fraud.134 If this concern were 
legitimate, a ban on voting by all prisoners, or even one limited by length of 
sentence, would seem to be massively over-inclusive.135 It would also be a 
poorly adapted response to a type of wrongdoing that, in recent Australian 
history, is more attributable to our ‘respectable’ politicians, rather than 
criminals.136 Another concern emanates from the British government, which 
has expressed disquiet that prisoners might vote to improve prison 
conditions – which, presumably, it thought would be inconvenient if not 
improper.137 One facet of a liberal democracy is the inherent legitimacy of 
voters pursuing their own self-interest through the ballot box. We do not 
require other citizens to cast their votes for the benefit of the community as a 
whole. Indeed, one of the purposes of universal suffrage is to resolve the 
diversity of values, interests and biases that are represented in the 
community. Excluding one group of voters because of presumptions about 
how they would vote would be decidedly anti-democratic.138 

Limitations of space prevent a thorough canvassing of restrictions on 
offenders’ political rights, but a couple more points can be made. Our 
Constitution expressly excludes people imprisoned, or subject to be 
imprisoned, for one year or longer from standing for federal parliament.139 
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The incongruity was noted in Roach that stricter standards had been imposed 
on the franchise than on eligibility to serve as a parliamentarian, but that 
incongruity connoted no limit on the Commonwealth’s legislative power to 
regulate the franchise.140  

Designated groups of ex-offenders are also excluded from jury service 
in all Australian jurisdictions.141 Although originally prevented by attainder 
from serving on juries, emancipated convicts became eligible to serve in the 
1830s.142 Since then, eligibility provisions have been retightened.143 Eligibility 
for jury service has been described as one of the ‘basic rights of 
citizenship’,144 although others prefer to characterise it as a duty.145 Whether 
right or duty, the High Court has preferred to see broad-based eligibility for 
jury service not in terms of citizenship, but as an expression of the 
representativeness requirement for juries for the purpose of administration of 
justice.146 The scope of the disqualification of ex-offenders differs in each 
state with the result that the hallmarks of citizenship vary in different parts 
of Australia.147 The most comprehensive disqualification occurs in 
Queensland, where all ex-prisoners are permanently excluded from jury 
service along with all persons convicted of indictable offences, including in 
the summary jurisdiction.148 

Social Rights 
As noted above, the idea that full citizenship requires access to social rights 
derives from the notion that certain social rights are essential to the full and 
meaningful enjoyment of civil and political rights. Among these rights is the 
right to a reasonable quality of health care, defined in accordance with 
prevailing social standards.149 It has long been recognised that prisoners 
suffer from poorer health and poorer standards of health care than those in 
the broader community.150 In 2009, a National Prisoner Health Census was 
conducted in 87 of the 93 prisons in Australia.151 It should be noted that there 
are differences between states. However, to generalise across jurisdictions, 
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the Census found that prisoners suffered from much higher rates of mental 
disorders, including psychotic, affective, anxiety and substance abuse 
disorders; serious head injuries; communicable diseases, including 
hepatitis B, hepatitis C and HIV; and chronic conditions such as diabetes and 
asthma.152 Prisoners are also more likely to smoke cigarettes and abuse 
alcohol and illicit drugs.153 It is known that some prisoners continue to use 
illicit drugs in prison but there are no needle exchange programs within 
prisons anywhere in Australia.154 In fact, some experts believe that 
preventative health care remains an important failing of prisoner health 
care.155 Condoms are only available in some states’ prisons; few prisons have 
programs to assist with quitting smoking; and immunisations against 
hepatitis B and influenza are not available in any Australian prisons.156 
Deaths in custody, although trending downwards over the past two decades, 
continue to be a significant problem. The most common cause of death is 
hanging, followed by natural causes, drug overdose and traumatic injury.157 
What the dispassionate cause-of-death data don’t reveal is the extent to 
which delays in getting appropriate treatment or summoning life-saving 
help, not to mention deliberate violence, have contributed to the loss of 
life.158 

Australian prisons are dangerous, overcrowded and unhealthy places.159 
Under those circumstances, one would expect to find a high standard of 
health care to manage prisoner health problems. Instead, prisoner health care 
falls well below minimum standards stipulated by the United Nations.160 A 
referral must be obtained to see a doctor, so the vast majority of clinical 
services are delivered by nurses. Doctors attend at only 18 per cent of cases 
at prison clinics.161 There is no medical confidentiality; usually a guard is 
required to be present at the clinic. Moreover, prisoner medical records are 
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not subject to privacy laws, so can be inspected by prison authorities.162 
Despite recommendations from the Australian Medical Association that 
health care be provided independently of custodial authorities, provision of 
health services remains under the control of the corrections departments.163 
This can lead to clinicians confronting conflicting loyalties between duties to 
their employer and duties to their patients. Often, health care provision is 
forced to yield to the administrative and security needs of the institution. 
Hospital visits are subject to availability of guards and vehicles, and it is not 
unusual for medical decisions to be overruled on security grounds. Prisoners 
do not have Medicare cards and must pay for their own treatment if a private 
specialist is required. Treatment for non-urgent medical matters will often be 
deferred until after release.164 In other words, the prisoner will simply not be 
treated at all. 

Mental health service provision is a particular problem. There is clear 
evidence that the prevalence of mental disorder among prisoners is 
significantly higher than among the general population.165 Despite that, only a 
few jurisdictions specifically screen for mental health problems at 
admission, and of those that do, not all use mental health clinicians to 
conduct the screening. Nowhere in Australia is the mental health of prisoners 
assessed on an ongoing basis.166 Once a prisoner has been diagnosed with a 
mental disorder, there is relatively easy access to medication; however, 
access to other types of psychiatric treatment services is poor.167 Despite the 
publicity given to these shortcomings in correctional health systems, it 
seems that there is scant concern in the medical community and even less in 
the general community.168 

Limitations of space prevent a thorough canvassing of the limited social 
rights of prisoners. Were it otherwise, this section would go on to discuss the 
limited scope of educational, training and rehabilitative opportunities inside 
prisons.169 This section might also discuss the rudimentary nature of services 
– where they exist at all – designed to assist with the reintegration of 
prisoners into the community, including in relation to housing, employment 
and priming prisoners with current social knowledge necessary for a normal 
life in the community.170 Naturally, all of these services cost money. And 
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spending money on offenders is the one area of prison life in which the 
media does take an interest.171 

Is the Imposition of Second-Class Citizenship on Offenders 
Justifiable? 
This section considers whether the practice of imposing collateral 
consequences on offenders is justifiable. Collateral consequences need to be 
justified because they impose detriment on a specific group of citizens. In 
any other context, imposing unjustified detriments on a specific group would 
constitute intolerable discrimination. Here, I consider whether collateral 
consequences can be justified using penological or sentencing theory or 
alternatively, using a liberal contractarian theory.  

Penology 
Penological theory, also known as sentencing theory, provides that sentences 
should be individuated according to the seriousness of the offence and the 
culpability of the offender. Each sentence must be aimed at achieving one or 
more of a limited range of sentencing purposes: deterrence, denunciation, 
incapacitating the offender from committing further crimes, rehabilitation 
and proportionate punishment.172 This principle is extremely well accepted in 
Australia, and is reflected in common law173 and in sentencing legislation in 
all Australian jurisdictions.174  

The two theories underpinning sentencing theory are utilitarianism and 
retributivism.175 Deterrence, denunciation, incapacitation and rehabilitation 
are utilitarian purposes. Their Benthamite aim is to promote community 
welfare by reducing crime.176 The theory assumes that there will be less 
crime if the offender and others rationally eschew committing crime because 
they believe that crime is likely to be punished and/or because their criminal 
conduct will be publicly denounced through the sentencing process. 
Alternatively, or perhaps additionally, offenders won’t commit further 
offences either because they are incarcerated or because they have been 
rehabilitated.177 The normative basis of utilitarian sentencing is that the pain 
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inflicted on the offender through punishment is outweighed by the benefits 
to the community in terms of reduced crime.178 

The other theory underpinning sentencing is retributivism. There are a 
variety of retributivist theories.179 The one that dominates Western criminal 
justice systems is ‘just-deserts’ retributivism.180 This theory provides that 
criminals deserve punishment because of the moral wrongness of the 
criminal act. The severity of punishment is limited by the just deserts 
principle, which provides that punishment must be proportionate to the 
crime and to the criminal’s culpability. Notions of individual moral 
responsibility and autonomy are supported because punishment is related 
directly to choices made by the criminal. The law operates prospectively in 
relation to both the offence and the sentence, is promulgated and is binding 
on the criminal by virtue of the social contract. So the criminal putatively 
knows the results promised to flow from her choice. According to 
retributivism, therefore, punishment is not only justified, it has been earned 
by the criminal. Societal benefits are not of consequence.181 Morris explains 
why it is morally permissible, in punishing an offender, to inflict what would 
otherwise be breaches of his or her fundamental rights. In Morris’s 
(essentially Kantian) conception, criminal law constitutes a restraint on the 
behaviour of all members of the community; collective restraint benefits all 
because it protects members’ persons and property from unwanted 
interference by others. The unpunished criminal is a free rider who has 
received the benefit of the restraint of others. He has thus received an unfair 
advantage over others because of his failure to share the burden of restraint. 
Punishment is morally permissible because it restores the equilibrium of 
benefits and burdens by imposing on the criminal an obligation to 
compensate for the original burden owed to the community. The punishment 
is analogous to or a proxy for an unpaid debt – hence the notion that, in 
prison, offenders ‘pay their debt’ to society.182  

Morris also explains why the criminal is bound to this social contract. 
Our criminal justice system attempts to maximise freedom by constraining 
conduct through law (usually) only when it adversely affects others. 
Furthermore, punishment is (usually) imposed exclusively for voluntary and 
proven conduct in breach of that law. This system provides greater capacity 
for people to predict and control institutional responses to their choices 
about non-compliance with law than any other type of crime regulation 
system, such as ones driven by strict liability or therapeutic models. The 
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system therefore institutionalises respect for the choices of the criminal as an 
autonomous agent.183 In Kant’s view, retribution was a superior philosophical 
foundation for punitive power, not only because it respected autonomy but, 
unlike utilitarianism, because it did not subordinate individual criminals for 
the collective purposes of others. That would be inconsistent with the innate 
human dignity that we all share, including criminals.184  

The contractarian foundations of Morris’s analysis are manifest. 
Sentencing theory has solid liberal credentials. In his famous Second 
Treatise, Locke wrote about the permissible purposes of punishing crime.185 
In Locke’s view, the power to punish crime was enjoyed by humankind even 
in the state of nature, and the power to punish in civil society derives from 
that aggregated power.186 Locke specifically recognised the power to punish 
for purposes of deterrence, both of the offender and of others, for purposes 
of community safety and for inducing repentance or rehabilitation.187 Locke 
also recognised the legitimacy of retributive punishment. He stipulated that 
utilitarian purposes must be limited by reference to the notion of just deserts:  

[I]n the state of nature, one man comes by a power over another; but 
yet no absolute or arbitrary power, to use a criminal, when he has got 
him in his hands, according to the passionate heats, or boundless 
extravagancy of his own will; but only to retribute to him, so far as 
calm reason and conscience dictate, what is proportionate to his 
transgression.188 

Common law sentencing doctrine echoes that view of the hierarchy of 
sentencing purposes.189 When sentencing purposes come into conflict, as they 
inevitably will in particular cases, the final sentence is limited by reference 
to proportionate retributive punishment.190 

Deterrence is an important purpose of sentencing. Most people would 
accept that deterrence works when considered absolutely – that is, we 
recognise that there is a nexus between sanctions for criminal conduct 
generally and the overall level of crime. The marginal efficacy of deterrence 
is extremely doubtful.191 However, research has shown that judges take this 
sentencing purpose very seriously.192 So, apparently, does the British 
government. One of the limbs of its defence of the wholesale 
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disenfranchisement of prisoners before the Grand Chamber of the European 
Court of Human Rights was the claim that disenfranchisement served a 
deterrent purpose.193 Another – very different – collateral consequence in the 
United States was implemented partly for its deterrent value. This measure 
involved evicting first-time drug-offenders and their households from public 
housing.194 

A number of commentators have expressed doubts about the capacity of 
collateral consequences to deter would-be offenders from committing crime. 
Their claim is that the main criticism of deterrence generally applies with 
particular cogency to collateral consequences – most offenders don’t 
carefully weigh the costs and benefits prior to offending.195 Even more 
axiomatically, most collateral consequences must fail as deterrents because 
of their low visibility.196 These consequences are not at all well known – and 
it is difficult to imagine that offenders, being undeterred by prison, would 
instead be deterred by the knowledge of additional civil consequences 
arising from criminal conduct.197 

The same arguments could be directed against claims that collateral 
consequences serve a denunciation purpose. Denunciation is related to 
deterrence because it can only prevent crime by persuading people to eschew 
criminal conduct. Denunciation works by publicly attaching moral blame to 
the offender’s conduct, concomitantly causing shame.198 If collateral 
consequences are not highly visible, they cannot operate as effective 
denunciation. Moreover, because of the diverse array of collateral 
consequences and the covert way in which they arise, they lack the public 
censuring quality required for effective denunciation.199 In cases where 
collateral consequences are inflicted in the full glare of community, the 
effect is just as likely to stigmatise the offender by attaching an enduring 
label of moral inferiority. Demleitner argues that offenders so labelled 
become internally outcast and are less able to reintegrate and become fully 
functioning members of society.200 

Stigmatisation and labelling are also reasons why collateral 
consequences are unlikely to succeed in achieving rehabilitation. Denying 
offenders their civil, political and social rights risks separating them 
symbolically from the community, causing further alienation and frustrating 
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attempts at reintegration.201 There has been scant scholarly attention given to 
the impact of collateral consequences on rehabilitation.202 This author knows 
of no studies in Australia. In the United States, however, studies have been 
undertaken.203 Archer and Williams reviewed a range of studies 
demonstrating that denial of social services leads directly to recidivism. The 
example is especially stark for felony drug offenders, who may be barred 
from living with family in public housing, denied eligibility for welfare and 
food stamps, denied financial aid for higher education, have far-reaching 
limits placed on employment opportunities and even be barred from driving. 
The impact of these measures, which are on the increase, is felt not only by 
the offenders, but by their families as well.204  

Von Hirsh and Wasik examined the impact of various civil 
disqualifications on rehabilitation in the United Kingdom.205 As in the United 
States, they have noted the trend towards more disqualifications of ex-
offenders, especially regarding employment and driver’s licensing.206 While 
the links between crime and unemployment are complex, the denial of 
employment opportunities creates direct economic incentives to recidivate.207 
Barring ex-offenders generally from various types of employment is, with 
few exceptions, over-inclusive. Generally, these disqualifications are not 
targeted according to the type of criminality and the nature of the risk of 
abuse.208 The result is a label of moral deviance that cannot simply be 
shrugged off.209  

Disenfranchisement has attracted similar criticisms.210 In Europe, 
seventeen jurisdictions have no restrictions on prisoner voting.211 The 
exercise of the franchise is seen as enhancing the formative, rehabilitative 
effects of prison. Voting helps connect individuals to the community and 
current affairs, even as they serve their sentences. It also sends them the 
message that they still have civic responsibilities because they are still part 
of the community.212 

Some collateral consequences are, we are told, directed at achieving the 
legitimate sentencing purpose of protecting the community by incapacitating 
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offenders from further offending. One example is the continuing detention of 
sex offenders after expiry of their sentences.213 Restraining criminals who are 
certain to commit further violent or sexual offences is unquestionably 
sensible.214 All such schemes operating in Australia rely on psychiatric 
assessments of the offender’s dangerousness.215 The problem with these 
schemes is that there is a well-understood tendency of psychological 
assessments to over-predict dangerousness.216 This fact has disturbing 
implications. Where there is a ‘true positive’ – that is, an offender predicted 
to be dangerous who actually would have committed more violent offences 
if released – the equation is simple. His rights to liberty are properly 
sacrificed to uphold the rights of others not to be violated. But what of the 
‘false positives’ – those who were predicted to be dangerous, but who would 
not have offended had they been released?217 Recidivism statistics reveal that 
false positives make up the majority of offenders preventatively detained.218 
On what normative basis can we justify sacrificing the right to liberty for 
this group of offenders after their proportionate sentence has been expiated? 
The obvious answer is utilitarianism. But one wonders whether, in the 
imprecise task of weighing the net social utility gains (savings of victim 
disutility minus offender disutility),219 the well-recognised phenomenon of 
demonisation and dehumanisation of sex offenders has led to discounts in 
the value of their utility.220 If so, that would be imposing not only a form of 
second-class citizenship on offenders, but – like attainder – a form of 
second-class humanity as well.  
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The vast majority of collateral consequences serve no legitimate 
protective purpose. Interfering with prisoners’ freedom of speech, their 
rights to vote, their access to health care, education, vocational training and 
rehabilitative services serves no proper incapacitative function.  

In Australia, the High Court has held that measures inflicted on 
convicts, including imprisonment, should be characterised according to their 
purpose, despite any punitive effect.221 In the United States, courts have 
similarly denied that collateral consequences are punitive, because to 
characterise them as punitive would trigger a raft of constitutional 
protections.222 Despite the view of the courts, if on analysis collateral 
consequences cannot be reasonably characterised as deterrent, denunciatory, 
rehabilitative or incapacitative, then one is drawn inevitably to the notion 
that they are punitive in character.223 In relation to a misdemeanour 
conviction for passing a bad cheque, an American judge recognised that: 

Disenfranchisement is the harshest civil sanction imposed by a 
democratic society. When brought beneath its axe, the 
disenfranchised is severed from the body politic and condemned to 
the lowest form of citizenship, where voiceless at the ballot box the 
disenfranchised, the disinherited must sit idly by while others elect 
his civic leaders and while others choose the fiscal and governmental 
policies which will govern him and his family. Such a shadowy form 
of citizenship must not be imposed lightly.224 

A number of commentators have expressed the view that the true 
character of many collateral consequences is punitive.225 If that is correct, 
then these measures are flouting the fundamental sentencing principle of 
proportionality of punishment.226 Indeed, collateral consequences cannot be 
proportionate, because they are not calibrated according to the circumstances 
of the offence or the offender.227 Given that collateral consequences can be 
severely punitive, it seems incongruous that they are not held to the same 
standard of proportionality required of sentences generally.228 And because 
they are not imposed by or even visible to the sentencing judge, the risk 
emerges that these measures constitute a form of impermissible double 
punishment.229 The conclusion seems unavoidable that collateral 
consequences are not supported by penological theory. 
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Liberalism and the Citizenship of Offenders 
Liberals believe that serious crimes are a violation of the social contract.230 
The contractarian argument is that the criminal, as an autonomous agent who 
has breached the social compact, becomes disentitled to some or all of the 
fruits of citizenship.231 This argument has a distinguished liberal provenance. 
Locke, Hobbes and Kant all considered that violent criminals had, by their 
crimes, renounced common rule and forfeited their entitlement to 
membership of the commonwealth.232 Rousseau went so far as to declare that 
criminals waged war on the state.233 Most of these early liberals were keen 
supporters of both capital punishment and attainder.234 

The influence of these early liberals on modern American jurists is 
manifest, especially in relation to the disenfranchisement of offenders.235 
Judge Friendly in Green v Board of Elections236 quoted Locke directly and 
observed that: 

a man who breaks the laws he has authorized his agent to make for 
his own governance could fairly have been thought to have 
abandoned the right to participate in further administering the 
compact.237 

It is doubtful, however, that collateral consequences can be justified under a 
modern conception of liberalism. First, to the extent that collateral 
consequences impose second-class citizenship status on offenders, it is 
questionable whether people would agree to a social contract in this form.238 
Under the contract suggested by this analysis, damages are imposed for the 
breach (the sentence), but the contract is not terminated because the offender 
remains subject to all original obligations, unlike the non-breaching party, 
who claims entitlement to unilaterally decide which of its original 
obligations it will continue to honour.239  

One of the concerns of liberalism is to provide normatively justifiable 
limits to uses of state power.240 However, collateral consequences would 
seem to be imposed pursuant to an impermissible penalty clause. Under 
ordinary contract principles, the breacher is liable for damages, the quantum 
measured by reference to actual losses or a genuine pre-estimate of losses. 
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By analogy, sentencing of offenders is tied to that ‘genuine pre-estimate’ 
because it is limited by pre-legislated maximum penalties and the doctrine of 
proportionality; just deserts assessed by reference to the seriousness of the 
offence and the culpability of the offender. Collateral consequences are, by 
definition, additional to the sentence. They should, therefore, be treated with 
utmost suspicion by contractarian liberals because proportionality represents 
an important term of the contract which safeguards citizens from 
government excesses.241  

An alternative analysis is suggested by the decision of the Grand 
Chamber of the European Court of Human Rights in the Hirst case.242 
Caflisch J noted that it does not automatically follow that everyone who has 
been imprisoned for a criminal offence has breached the social contract.243 
The rights and duties subsisting between the citizen and the state are 
reciprocal. Arguably, the citizen’s rights must precede the duties because the 
fulfilment of rights is necessary for discharge of the duties, for full 
participation as a citizen.244 Or, to put it in contractarian terms, the rights 
must precede the duties for consideration under the contract to pass to the 
citizen.  

The use of the social contract and the language of ‘breach’ also tends to 
obscure the complex, social causes of crime. Placing blame exclusively on 
the offender is self-affirming for the remainder of the community, but it 
undermines community by facilitating the ‘othering’ of the offender, 
allowing his citizenship to be eroded.245 

Ewald has argued that modern liberalism is no longer tied to an 
imaginary contract. Instead, following Dworkin, he argues that the over-
arching concern of liberalism is with protecting fundamental individual 
rights.246 In the latter part of the twentieth century, rights have been liberated 
from the narrow ‘freedom from’ conception, exemplified by Isaiah Berlin in 
his famous essay ‘Two Concepts of Liberty’.247 Berlin’s was the classical 
conception of constitutional rights which proudly protected citizens, not only 
against the Crown, but against the tyranny of majoritarian democracies. 
Nowhere are those rights needed more than for the protection of unpopular 
and politically vulnerable groups.248  
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Since Berlin’s time, rights discourse has moved towards elaboration of 
positive freedom. Raz has argued that the value of negative freedom lies 
mainly in its capacity to promote positive freedom.249 This conception of 
rights is less concerned with disabling governments than with enabling 
people to pursue their own vision of the good life.250 Positive freedoms are 
the instruments for achieving Marshall’s third tier rights: social rights.251  

Kant would have approved of this rights-based conception of 
liberalism. Kant wholeheartedly rejected utilitarianism as a justification for 
punishment because it required using people as a means to a societal end. In 
his view, a retributive approach to sentencing was mandated by the inherent 
dignity of humans, which required respect for their autonomy and the 
rejection of their use as mere instruments of social policy.252 The concept of 
the intrinsic dignity of humans is the key idea that underpins his work.253 The 
social contract, by contrast, was a mere heuristic device: an ‘idea … [that] 
enables us to conceive of the legitimacy of the state’.254 

The ‘rights’ vision of liberalism is wholly consistent with Marshall’s 
exposition of citizenship discussed above, with its emphasis on civil, 
political and social rights.255 I have already demonstrated that many of those 
rights are stripped away from offenders, resulting in a form of second-class 
citizenship. Arguably, the above analysis has dismantled any explanation for 
such treatment based on the social contract. The conclusion suggested to this 
author is that liberalism is unable to justify the imposition of collateral 
consequences on offenders. 

Conclusion  
This article has discussed the citizenship of offenders in Australia. It argued 
that offenders are reduced to a form of second-class citizenship that is 
plausibly explained as a cultural remnant of attainder. Using TH Marshall’s 
conception of citizenship as a status that clothes citizens with civil, political 
and social rights, this article has reviewed some of the ways in which 
offenders are stripped of those rights through the imposition of collateral 
consequences. Examples were considered where, beyond the curtailment of 
rights necessarily involved in the sentence, offenders have their civil rights 
impaired. This was demonstrated by considering the detention of some 
offenders beyond the expiry of their proportionate sentences and the 
abrogation of offenders’ freedom of communication (or freedom of political 
communication), even after their release from prison and even when the 
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purpose of communication involves pursuing a claim of wrongful 
conviction. The curtailment of offenders’ political rights was also discussed. 
The examples considered included the disenfranchisement of certain classes 
of prisoners, the restrictions on some offenders from standing for parliament 
and excluding offenders from jury service. The impact of collateral 
consequences on offenders’ social rights was also considered. The 
illustrative example used was prisoner health care. Finally, the article 
considered whether these collateral consequences could be justified using 
penological or liberal theories. The conclusion was reached that collateral 
consequences are unable to be explained using these theories.  

Offenders are relegated to a form of second-class citizenship. Certainly, 
offenders have broken the law and are subject to sentencing, where they will 
properly be required to endure their just deserts. But it is not clear why they 
should also have their citizenship rights delimited beyond that. Penological 
and liberal theories don’t satisfactorily account for this phenomenon.256 
Ewald has suggested that any policy which further degrades and punishes 
offenders enjoys popular support.257 But double punishment is impermissible. 
The only conclusion left is that collateral consequences are a cultural 
remnant of attainder.  
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