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Synopsis 

 
 

This thesis attempts to identify barriers to improved (regulatory) outcomes in Australian farm 

animal welfare regulatory frameworks, particularly the Queensland saleyard framework. In the 

context of this work, I interpret ‘improved outcomes’ to include improved animal wellbeing, for the 

benefit of the animals themselves. 

 

Drawing on literature from the regulatory, animal law and animal protection sectors, and finally the 

fieldwork findings, the thesis looks at ways to address, help prevent and/ or remove the barriers. In 

summary, the thesis proposes small changes to the overarching Australian farm animal welfare 

framework design, legal structures, regulatory approaches, regulatory culture and regulation to 

improve outcomes for animals. More specifically, changes to the Queensland saleyard framework 

could include for instance, initiatives to boost enforcement of animal users’ duty of care obligations 

(under ACPA 2001 (Qld)) and welfare compliance, particularly that concerning the framework’s 

most vulnerable (e.g., injured) and lowest dollar value animals (e.g., unwanted bobby calves). 

Vulnerable and low dollar value animals in the saleyard system may also include: very young 

animals (e.g., born during transport to saleyard or at yard); culled production animals (e.g., animals 

past ‘prime’ production); captured unwanted animals (e.g., wild cattle or goats) and physically or 

psychologically compromised animals (e.g., injured, crippled, distressed, sick or weak animals).   

 

Animals in the Qld saleyard framework pass through a long handling chain, for instance, from farm 

to transport to saleyard to transport to feedlot to slaughterhouse. There is little public scrutiny or 

independent (regulatory) monitoring along this chain, so it is difficult to estimate the degree to 

which animal welfare regulation is being complied with. With a lack of independent research 

available, it is also hard to verify which parts of the relevant welfare regulation are being enforced. 

Compounding this problem, regulatory records regarding the number of animal welfare 

investigations, prosecutions and convictions for Qld saleyard animals are generally not publicly 

accessible. Thus, it is almost impossible to gauge the impact that the framework has had on welfare 

outcomes for animals in the Qld saleyard animal handling chain, particularly the impact for 

vulnerable/ low dollar value animals. 

 

The literature reviewed also reveals a gap in the information available on how farm animal welfare 

regulatory frameworks operate at ground level (e.g., how regulation is being implemented), so this 
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thesis produces a ‘snapshot in time’ of findings about the operation of the Qld saleyard animal 

welfare framework. Interviews with the saleyard sector, the regulatory sector and the animal 

protection public interest sector provide a range of perspectives on this operation. 

 

In addition to the case study, this work looks at the evolving nature of the framework’s design and 

the regulatory theory, styles and approaches impacting both the overarching Australian regulatory 

system and the national and Qld farm animal welfare frameworks. In terms of design, the thesis is 

particularly interested in any potential that ‘smart regulation’ guidelines may have to boost 

outcomes for this system’s animals. 

 

An overarching shift in regulatory styles and governance is pushing (neo-liberal based) animal 

welfare frameworks towards more polycentric governance, but it is clear that this style and 

governance cannot be effective without the right framework conditions. In the absence of the 

required conditions, the appropriateness of this style and governance for regulating animal welfare 

are questioned.  

 

Other key framework features discussed include the system’s regulatory development and 

enforcement styles. For the fieldwork, the interview process was flexible to encourage a broad 

range of views. Respondents commented on how welfare standards are developed and enforced and 

the impact this has had on the system’s animals. Interviewees also provided rare glimpses into 

implementation, legitimacy issues and cultural challenges, as well as suggesting which reforms they 

would support. These findings may be especially useful given that all respondents had direct 

experience regarding the saleyard framework’s operation.   

 

Besides discussing the impact to the system of the aforementioned barriers, the thesis also discusses 

the link between the framework’s enforcement approach and the role being played by law, and 

suggests ways to improve the system’s regulatory culture. To conclude, the thesis provides 

recommendations for reform. Generally, the Australian farm animal welfare framework has a poor 

record for adopting regulatory recommendations, even those stemming from government 

commissioned reports (e.g., Neumann, 2005). Priority areas for potential reform discussed in the 

thesis include for example, the need for: effective informational instruments to record key animal 

welfare information and independent auditing of same; increased regulatory oversight, conversion 

from market based regulation to values based regulation and framework design changes to protect 

the most disadvantaged animals and empower disadvantaged regulatory actor groups.  
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Some implications from this study may be relevant to farm animal welfare regulation in other 

jurisdictions since these frameworks share common barriers to improvement, including the use of 

market based regulation and low intervention enforcement.   Insights from the study that may be 

useful to the broader field of regulatory scholarship may be limited, although the study’s findings 

regarding the regulatory behaviour of diffuse/ diverse individuals (i.e., saleyard sector respondents) 

may be transferable.  
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Chapter One 

Safeguarding the Welfare of Animals raised for Food: 

A Regulatory Predicament? 

‘The very fact that I am on a number of committees is often used, in a bad way, to indicate 

that just because we’ve been consulted or sat at the table at some stage, that we’re then 

party to the outcome (pause) and more often than not, the outcome is not something that we 

would endorse.’  (Respondent, animal PIG sector, 2009).   

 

1.1 Introduction     

 

Goodfellow (2014) identified two distinct approaches to (animal welfare) enforcement based on the 

different contexts in which animals can be used: 

 

The approach we take to regulating the treatment of animals kept for companionship is 

distinctly ‘deterrence’ orientated, with a focus on the imposition of punitive measures 

for non-compliance.  In contrast, our treatment of animals used for the 

production of food and fibre, scientific research, sport and entertainment and other 

instrumental purposes, is regulated via a distinctively  ‘compliance’ orientated 

approach, favouring the provision of education and advice to encourage and facilitate 

adherence to the law. (Goodfellow, p 184).1  

 

 My thesis covers an emerging and important area of social justice concern: the protection of 

(non-companion) animals. Within this broad field, my thesis includes a case study of the practice of 

welfare regulation with respect to farm animals being sold through Queensland saleyards.  

 The objectives of this research are, first, to identify, through library research and fieldwork 

investigation, the barriers to improving the welfare of farm animals in Queensland, particularly 

                                                 
      1 Goodfellow, J. (2014), Animal Welfare Law Enforcement: To Punish or Persuade? In P. Sankoff, 
S. White & C. Black (Ed.), Animal Law in Australasia, Continuing the Dialogue. 2nd Edition. (p 184). NSW: 
Federation Press.  
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those in Qld saleyards. Second, to speculate on strategies, including but not limited to law reform, 

that may assist welfare improvements in Qld, and third, to identify any lessons that may potentially 

be transposed from this micro-study to the broader macrocosm of regulatory theory literature. 

Although application of the insights gathered from this case study may be limited, some of the 

insights may be applicable to other jurisdictions.  

The Purpose of the First chapter is to: 

1 Establish the importance of my research topic;  

2 state how my thesis contributes to the research field;  

3 outline my research questions and methodology, and 

4 provide a brief summary of the ways in which Queensland saleyards are used, and the 

variety of animals passing through them.  

  A table of the acronyms used in the thesis appears at the back of the thesis, see Appendix A, 

Table A1, pp274-275. 

1.2 The Issue and its Relevance 

 

a. Welfare Risks  

Queensland animals farmed for food, including cattle, sheep, poultry, pigs, goats etc. are exposed to 

welfare risks from an early age. They endure medical procedures to make them easier to handle in 

large numbers or in close confinement. Most of these procedures, including branding, teeth 

clipping, mulesing and de-sexing etc. are performed with no pain relief. 2 They experience the stress 

of being separated from their offspring and other known animals to be loaded onto trucks and 

transported with unfamiliar animals, sometimes long distances in cramped trailers and trucks with 

no access to water, in hot and cold conditions to feedlots, saleyards and slaughterhouses.  

                                                 
      2 The Royal Society for the Prevention of Cruelty to Animals (RSPCA) Australia’s online 
knowledge-base definition of mulesing (2012): “Mulesing involves cutting flaps of skin from around a lamb’s 
breech and tail to create an area of bare, stretched skin. Because the scarred skin has no folds or wrinkles to 
hold moisture and faeces, it is less attractive to blowflies. This makes mulesed merinos less susceptible to fly-
strike. Research shows the pain of mulesing is similar to that of castration, but it lasts longer (up to 48 hours). 
The RSPCA is opposed to practices that cause suffering or distress to animals and does not accept that 
mulesing should be performed as a “routine husbandry procedure.” Retrieved February 12 2012 from: 
http://kb.rspca.org.au/What-is-mulesing-and-what-are-the-alternatives_113.html. 

http://kb.rspca.org.au/what-is-mulesing-and-what-are-the-alternatives_113.html


 

 

3 

To address these welfare issues, Australian animal welfare Acts and animal welfare codes 

of practice for each species of farm animal include in their introduction (or purpose) the variously 

worded intention that the farm animal industry will handle animals in a respectful manner. The 

general expectation seems to be that by handling animals considerately their stress will be 

minimised, and their treatment more humane. For instance, in The Model Code of Practice for the 

Welfare of Animals: Animals at Saleyards (1991), animal handlers are expected to attend promptly 

and humanely to individual animals in a state of compromised welfare: ‘The code aims to minimise 

stress in all livestock by encouraging efficient and considerate treatment and handling. 

Recommendations are also given for the care, treatment and humane emergency slaughter of sick, 

injured or “downer” animals.’ (Primary Industries Report Series 31, p 1). 

 Further, section 4 of the Animal Care and Protection Act 2001 (Qld) (the ACPA 2001 

(Qld)) states the purposes of the Act are to be given effect by promoting the responsible care and 

use of animals. This allows for the effect of changes in community expectations about animal 

practices; protecting animals from unreasonable pain; imposing a duty of care on persons in charge 

of animals, and by providing for the appointment of inspectors to investigate and enforce the Act. 3  

 Despite these requirements, there is a shortage of evidence that Qld’s farm animals are 

being handled with respect and attended to promptly when they are at risk of suffering. This study 

on Qld saleyards is important because as far as I am aware, it is the only ‘on the ground’ research 

of its type in the animal protection realm within Australia, and more particularly, it appears that 

little investigation work has been conducted on animal welfare in saleyards nationally or 

internationally in the way that this study has done. For this reason, the study represents an 

important attempt to illuminate a little known subject. 

b.  Systemic Problems in Animal Welfare Regulation 

Initiatives to improve regulatory outcomes for farm animals, including Queensland saleyard 

animals, are plagued by systemic problems. Literature commonly suggests that regulatory resource 

constraints are widespread and there is limited transparency in (farm) animal handling practices.4 In 

addition, the media delivers conflicting messages. For instance, in August 2011 at Port Adelaide, an 

outgoing live export ship, the Al-Messilah, containing 67,000 sheep was detained portside, due to 

                                                 
      3 See ACPA 2001 (Qld), ss 4(3)(a), (b)(i) and (ii), (c) and 4(4)(c), (d) and (h). Retrieved July 2, 2015 
from http://www5.austlii.edu.au/au/legis/Qld/consol_act/acapa2001229/.      
      4 See for example, Caulfield, M. (2009) Handbook of Australian Animal Cruelty Law. (p. 10). 
Victoria: Animals Australia. 

http://www5.austlii.edu.au/au/legis/Qld/consol_act/acapa2001229/
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mechanical failure.5 Significant numbers of sheep died on the vessel. Television media covering 

the incident showed on the one hand, the implied suffering of the dying sheep on-board, angry 

members of the community and the frustrated South Australian RSPCA regulator, which was for 

some time denied access to the ship. On the other hand, the media also showed confident 

declarations by the Commonwealth Department of Agriculture, Fisheries and Forestry (DAFF, now 

DAWR) and industry authorities that claimed that since the sheep deaths on-board were within the 

two per-cent “acceptable level”, then this was not a concern.6  

 The response of the DAFF to this incident appeared consistent with the view that animal 

welfare regulation is categorised as ‘economic regulation’ as opposed to ‘social regulation’.7  From 

this perspective, so long as there is no evidence of ‘market failure’ (e.g., over two per-cent 

mortalities) then there is no reason to intervene or review current regulation. An important question 

that may have been neglected by the department’s conclusion is whether the number of deaths is the 

appropriate measure to determine both if welfare levels are acceptable, and if ‘market failure’ has 

occurred.  For example, in the scenario of a live export ship, humanely destroying a starving or 

suffering animal on-board during the voyage could be considered positive welfare, whilst, arguably, 

prolonging the suffering of the animal for as long as possible in order to minimise the mortality rate 

for the ship’s journey may be termed negative-welfare or cruelty, and from this perspective, may 

also be ‘market failure’.   

 By neglecting to euthanize a suffering animal until it reaches its destination country, for the 

purpose of minimising on-board mortality figures, besides committing cruelty, the action may also 
                                                 

5 The sheep mortality rate permitted by the Australian regulator on-board Australian live export ships 
is two per-cent of the number of animals loaded. Theoretically then, provided the deaths (usually by stress 
related starvation, known as inanition) did not exceed 1340 on-board the Al-Messilah, the Commonwealth 
Department of Agriculture, Forestry and Fisheries (DAFF) remained unconcerned. Retrieved May 2, 2015, 
see 
http://www.daff.gov.au/Style%20Library/Images/DAFF/__data/assets/pdffile/0009/2113956/Doc_57_Situatio
n_Report_210811.pdf  In a similar vein to this view, see the view from  the South Australian (SA) Farmers 
Federation, retrieved February 15, 2015 from http://mtest.dynamicexport.com.au/articles/news/farmers-
federation-declares-sheep-deaths-within-normal-range/ In contrast to this view, see references to this event 
from the public and animal advocate perspectives on channel 7 SA media coverage on 
http://www.adelaidenow.com.au/news/south-australia/sheep-off-loaded-from-stranded-ship-al-messilah-in-
port-adelaide/story-e6frea83-1226119193497.  Retrieved January 10, 2015. 

6 See the Australian Standards for the Export of Livestock, ASEL (Version 2.3) 2011 to locate the 
acceptable mortalities for each animal species during live export. Retrieved April 29, 2015, from  
http://www.agriculture.gov.au/export/live-animals/advisory-notices/2011/export_advisory_notice_2011-01.     

7 Animal welfare regulation fits under the definition adopted by this thesis for ‘social regulation’. 
The definition is: “Social regulation is correcting failures of the legal system- mainly liability and tort law- to 
prevent harms or to promote positive ends.  These in turn arise from failures in the market.” See Bardach, E., 
& Kagan, R. A. (1982). Social regulation: Strategies for reform. Institute for Contemporary Studies. 

http://www.adelaidenow.com.au/news/south-australia/sheep-off-loaded-from-stranded-ship-al-messilah-in-port-adelaide/story-e6frea83-1226119193497
http://www.adelaidenow.com.au/news/south-australia/sheep-off-loaded-from-stranded-ship-al-messilah-in-port-adelaide/story-e6frea83-1226119193497
http://www.agriculture.gov.au/export/live-animals/advisory-notices/2011/export_advisory_notice_2011-01
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constitute market failure on two levels. First, the exporter in possession of the suffering animal 

killed on arrival at the destination country will not be paid for it. Second, the community; a third 

party to this form of animal use, is aggrieved by the suffering caused to the animal by exporters 

pursuing their own self-interest for the purpose of minimising on-board mortality figures. From this 

perspective, with two levels of market failure, it can be argued that the Commonwealth DAFF 

would be justified and indeed should be compelled to intervene.       

 With regards to farm animal welfare generally, besides the difficulty of obtaining 

regulatory intervention where market failure has occurred, it is also a challenge to secure regulatory 

intervention even where it is clear that cruelty has occurred. This is because requests for regulatory 

intervention are still likely to fail unless sufficient hard evidence is produced showing exactly where 

and when the cruelty occurred and who was responsible. In terms of farm animal cases, the 

difficulty in obtaining sufficient evidence for a cruelty conviction stems not just from the lack of 

legal precedents or the law’s limitations, it also occurs because it can be hard to identify which link 

in the (often long) animal ‘handling chain’ is liable for the problem, especially when record keeping 

is unreliable. It appears that this challenge is highly applicable to the saleyard sector. 

 Once sufficient evidence is gathered to argue for regulatory intervention, industry and 

government regulators may still object to changes that potentially obstruct efficient, market 

competitive animal production, transport, and sale and slaughter objectives. For instance, baby 

calves being trucked long distances to slaughter are unfed and in a weakened state.8 Despite this, 

the regulatory impact statement (the RIS with the public consultation/submission for the new Land 

Transport Standards) for the bobby calf time off feed (TOF) standard focused on a financial 

comparison. It compared the costs to industry of allowing these calves to be kept off feed for 18, 24 

or 30 hours, on their way to slaughter.9 Moreover, this focus did not include independently sourced 

science or peer-reviewed studies on the welfare of the calves per se.  

                                                 
8 These costs concerned the proposal to introduce an enforceable time off feed standard for ‘bobby 

calves’ (i.e., un-weaned calves 5-30 days old, but often less than one week old). Since few Australian 
slaughterhouses kill bobby calves, these calves are often transported long distances to regional 
slaughterhouses. Having little financial value, their flesh is usually exported as ground beef or offal to the US 
or Japan. Literature from animal protection groups describes a tendency for producers to minimise the feed 
and care they give bobby calves. The relevant Regulatory Impact Statement (RIS) was retrieved February 11, 
2015 from: http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-
RIS.pdf. 

9 See the Australian Animal Welfare Standards and Guidelines for the Land Transport of Livestock 
(Ed.1, version 1.1) 2012 at http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-
livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf. Retrieved April 24, 2015. These 
will be discussed further in chapter four.  

http://www.animalwelfarestandards.net.au/files/2011/05/bobby-calf-tof-consultation-draft-ris.pdf
http://www.animalwelfarestandards.net.au/files/2011/05/bobby-calf-tof-consultation-draft-ris.pdf
http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
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 Other core impediments to improving regulatory outcomes for Australian farm animals 

include the long timeframes that Australian industry is given to comply with new regulations. For 

example, although Queensland legislatively incorporated new compulsory pig welfare standards 

into its legislation in December 2010, producers have until 2017 to comply with a requirement to 

either limit the time a sow is kept in a gestation stall to 6 weeks, or to phase out stalls altogether. 

There is no mechanism for implementing the ban to accompany this.  

 In contrast to Qld, in February 2014, the Australian Capital Territory (ACT) Legislative 

Assembly passed the Animal Welfare (Factory Farming) Amendment Act 2013 (ACT), which bans 

the use of battery cages, sow stalls and gestational pig crates.10 By introducing legislation, the ACT 

has moved beyond a mere affirmation for a ban, and provided the means by which it can be 

implemented.  The introduction of this new legislation would have met less opposition in the ACT 

than in other states since the ACT contains only one battery farm and one intensive pig facility, 

however this still signals that intensive farming issues are beginning to be taken seriously, 

politically.  

 Another factor that restricts the opportunity for improvement is the limited regulatory 

review process.  Farm animal welfare codes of practice are gradually being reviewed and replaced 

by binding standards and “supporting” guidelines. However, relevant documents suggest that there 

is no guarantee that those involved in the review will have access to accurate, current evidence of 

how regulation is being implemented ‘on the ground’.11 Without this information, how can review 

committees hope to determine what regulatory changes need to be made? For instance, during 

review of the draft standards and guidelines for transporting livestock (replacing the code), 

important questions arose about whether to permit the use of electric (shock) prodders on pigs 

during transport, and if so, under what circumstances. The regulatory review documentation shows 

no indication that independent ‘in-field’ observation was conducted to determine either community 

acceptability of current methods of moving pigs or of available lower stress alternative ways to 

move pigs during transport.  

                                                 
10http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Flag

Post/2014/February/ACT_bans_battery_cages_and_sow_stalls. Retrieved March 10, 2015. Bill retrieved from 
http://www.austlii.edu.au/au/legis/act/bill/awfab2013360/. May 14, 2015.  

11 For example, the government’s Business Plan for developing and reviewing the new (range of) 
standards and guidelines does not propose infield surveys to estimate current welfare outcomes. Therefore, 
how can informed decisions be made about modifying regulatory standards? See for example, page 6 of the 
Business Plan 2009. Retrieved April 14, 2015 from 
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Process%20for%20the%20transpo
rt%20standards%20and%20guidelines%20for%20livestock.pdf.  

http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2014/February/ACT_bans_battery_cages_and_sow_stalls
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2014/February/ACT_bans_battery_cages_and_sow_stalls
http://www.austlii.edu.au/au/legis/act/bill/awfab2013360/
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Process%20for%20the%20transport%20standards%20and%20guidelines%20for%20livestock.pdf
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Process%20for%20the%20transport%20standards%20and%20guidelines%20for%20livestock.pdf
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 Instead, the documented process for review empowers the industry dominated Standards 

Reference Group (SRG) to produce recommendations on the standards and the RIS. The Animal 

Welfare Working Group (AWWG) then conveys recommendations to the relevant Minister. In its 

considerations, the SRG focuses on identifying popular, proposed regulatory changes, the cost to 

industry of the proposed changes, and links that can be made between proposed changes and 

regulatory objectives. 12 

 It appears that the problem is circular in that influential regulatory review participants are 

unlikely to fully understand key factors that influence compliance levels. This may be occurring 

because there is no formal mechanism to send credible non-industry observers into the system to 

randomly observe, and disseminate their collected data.  Literature from various Australian animal 

advocacy groups seems to reinforce this view. Some animal PIGs argue that sources independent of 

industry have collected and submitted this sort of observational data to review bodies, but that this 

data has not been given due consideration.13   

 Another core impediment to improvement appears to be political. Historically, the 

Australian farm animal industry has enjoyed a close relationship with agricultural ministers from 

similar backgrounds to themselves. For instance, the conservative National Party, which represents 

farmers’ interests, has a coalition with Australia’s Liberal Party. Equally, the Australian Labor Party 

is reluctant to upset their country constituency because they fear being labelled as ‘anti-farmer’ or 

‘anti-Australian’.  Perhaps unsurprisingly, many animal industry groups have banded together to 

become very effective lobbyists, with the potential to overshadow the less well-connected animal 

advocacy organisations, which generally have fewer resources and less lobbying capacity. This 

inequity cannot be overstated. 

 In summary, animal welfare regulation is plagued by systemic problems. These include 

under resourced enforcement; lack of transparent reporting; conflicting media messages; long time 

                                                 
12 The consultation process considers: “the extent to which suggestions strengthen the intent and 

objectives of the Standards; the volume and variety of responses making similar suggestions (i.e., campaign 
‘form letters’ given little weight); the anticipated adverse impacts from submitted suggestions, and the 
viability of implementing suggested change.” Retrieved March 17, 2015, from 
http://www.animalwelfarestandards.net.au/land-transport/consultative-process/. 

13See for instance the Animals Angels organisation’s evidenced submission on the proposed bobby 
calf time off feed standard at http://www.animalwelfarestandards.net.au/files/2011/05/Animals-Angels.pdf. 
Retrieved May 4, 2015. This submission alleges and discusses evidence from the organisation’s monitoring, 
of industry regulatory failure resulting in animal suffering. Few of the issues raised by the group appear to 
have been addressed by the final (2012) version of the Land Transport of livestock standards and guidelines. 
Retrieved April 12, 2015 from  http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-
livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf.   

http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
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frames for the introduction of new standards; the limited scope and information base of regulatory 

reviews; and, commonly, the potent political clout of the agricultural industry which routinely 

argues that improving animal welfare standards will adversely impact on the economic 

competitiveness of Australian ‘products’. 

c.  Growing Community Concern 

Surveys on community attitudes towards animal welfare reflect a rise in the number of respondents 

who rate this as important.  For example, a Roy Morgan survey in 2000 showed that 54 per cent of 

respondents considered animal welfare an important social issue.14 More specifically, a 2009 study 

(Taylor & Signal, 2009) looked at the willingness of Qld consumers to pay more for higher animal 

welfare derived animal food products.15 It demonstrated an increase in the priority the community 

attributed to animal welfare. The study asked consumers whether they would pay more for animal 

derived products sourced from facilities in which the animals’ ‘Five Freedoms’ had been met.16  

 Findings showed that of the 1224 survey respondents surveyed, 86 per cent saw animal 

welfare as sufficiently important to influence their buying habits for these products. Of this 86 per 

cent, the largest cohort, approximately 34 per cent, claimed they would be willing to pay between 5 

per cent and 10 per cent more; 18 per cent were willing to pay 20 per cent more, and approximately 

8 per cent were willing to pay 50 per cent more for products derived from improved animal welfare 

practices. The remaining 26 per cent of respondents who were willing to pay more sat between the 

three aforementioned figures (i.e., 5 per cent, 20 per cent and 50 per cent more). Respondents who 

were unwilling to pay more for animal food products produced by higher standards of welfare 

constituted 14 per cent of this survey’s respondents.   

                                                 
14 See Meat and Livestock Australia (MLA) (2002) Animal Welfare Issues Survey 2000 Sydney, 

March, p 6. 
15 Taylor, N., & Signal, T. D. (2009). Willingness to pay: Australian consumers and “on the farm” 

welfare. Journal of Applied Animal Welfare Science, 12(4), 345-359. Higher welfare animal derived products 
in this context required that the animals had been provided with certain freedoms during their lifecycle, prior 
to their slaughter or other use. The survey sourced a wide range of Qld respondents from phone book records. 
The survey’s scholars acknowledged that a respondent’s stated willingness to pay more for high welfare 
goods does not always translate to their purchasing behaviour. 

16 The Five Freedoms include: freedom from hunger, thirst and malnutrition; freedom from 
discomfort; freedom from pain, injury and disease; freedom from fear and distress and freedom to express 
normal behaviour. For further discussion, see Bayvel, A. C. D. (2004, February). The World Organisation for 
Animal Health (OIE) animal welfare strategic initiative–Progress, priorities and prognosis. In Proceedings of 
the Global Conference on Animal Welfare: an OIE Initiative. These freedoms were first identified in the 1965 
Brambell Committee Report, and then revised by the UK Farm Animal Welfare Council in 1993. They were 
later adopted by the RSPCA as benchmarks for assessing welfare. Codes of practice and animal welfare 
science are framed around these benchmarks of freedom.   
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 It is overseas corporations and consumers that have led initiatives to encourage the public 

to differentiate between cruelly and more “humanely” produced animal products. In general, 

overseas retailers have been more active than their Australian counterparts in supporting only free 

range or less cruelly produced products. For instance, in the United Kingdom (UK), Walmart, 

Sainsbury, Waitrose, Marks and Spencer and even McDonalds have all either already reduced, or 

are in the process of reducing sales of many intensively farmed animal products. 17  Australian 

Coles and Woolworths retailers are gradually adopting similar positions to overseas retailers on 

these issues, albeit at a slower rate.18   

 Widespread recognition of the sentience, or simply put, the ability of animals to ‘feel and 

perceive things’, has encouraged the community to challenge our historically entrenched view of 

animals as mere commodities.19 This is reflected in the mounting number of farm animal welfare 

investigatory reports being produced by community and animal protection groups, and the resulting 

media interest in these issues. 20 Evidence of mounting community concern over farm animal 

suffering is also demonstrated by the unprecedented outpourings of community outrage regarding 

livestock cruelty, especially concerning live-export, over the past decade.21   

                                                 
17 For a comprehensive discussion on this see From Paddocks to Prisons: Pigs in New South Wales, 

Australia. Current Practices, Future Directions (Pamphlet). (2005). Voiceless, The Voice for Animals: New 
South Wales (NSW), Australia. Further, updated but less comprehensive information is also available from 
the Voiceless website.  

18 Coles removed caged eggs and sow stall produced pork from its own branded products in January 
2013. Woolworths claims it will phase out sales of all battery cage produced eggs by December 2018. See 
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2014/
February/ACT_bans_battery_cages_and_sow_stalls. Retrieved January 14, 2015.  

19 I adopt the Oxford Dictionary definition of sentience, which is defined as “able to perceive or feel 
things”. Retrieved February 22, 2012 from 
http://oxforddictionaries.com/definition/sentient?q=sentience#sentient__2.  

20 Community and animal advocacy groups are increasingly drawing on their own investigatory 
research to demand regulatory change. See for example, Department of Agriculture, Fisheries and Forestry 
(DAFF) (2009). Problems with current animal protection – sentient animals slipping through the net. 
Canberra, ACT: Oogjes, G. Retrieved March 12, 2015 from 
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Problems%20with%20current%20
animal%20protection.pdf. See also extensive investigatory reports and editorial from various animal advocacy 
organisations including: http://www.animalsaustralia.org/.; http://www.voiceless.org.au/;  and from 
http://www.animals-angels.org.au,. These sites show reports sourced from these organisations’ own 
investigations. See also Evans, D. Culminating compassion without creating chaos-Community expectations 
exceeding current agricultural practice and standards.  

21An example of the level of outrage shown by the Australian community towards farm animal 
welfare disasters includes, for instance, the 2003 Cormo Express live export ship incident.  Approximately 
5000 (of the 58,000) sheep on this ship perished on-board the ship just outside Saudi Arabia, due to a trade 
dispute. Then Prime Minister, Howard received over 15,000 letters of complaint in response. For a deeper 
discussion on cruelty inherent in the live export trade and the resulting community concern, see the Senate 
 

http://www.aph.gov.au/about_parliament/parliamentary_departments/parliamentary_library/flagpost/2014/february/act_bans_battery_cages_and_sow_stalls
http://www.aph.gov.au/about_parliament/parliamentary_departments/parliamentary_library/flagpost/2014/february/act_bans_battery_cages_and_sow_stalls
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Problems%20with%20current%20animal%20protection.pdf
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Problems%20with%20current%20animal%20protection.pdf
http://www.animalsaustralia.org/
http://www.voiceless.org.au/
http://www.animals-angels.org.au/
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 The call for humane treatment is not limited to the animal interest perspective either. 

Researchers now have substantial evidence linking violence to animals with violence to humans, 

resulting in an increased demand for perpetrators of animal cruelty to be brought to justice from a 

human-centred perspective as well.22   

 Unfortunately, the rising support for this public interest issue has not made it any less 

difficult to resolve. The sheer number of farm animals that are being exposed to these welfare risks 

only compounds the community’s frustration over the allegedly unethical ways in which our food 

animals are being treated. Given that in 2012 approximately 588 million Australian animals were 

slaughtered for domestic consumption, if evidence suggests that even a portion of the animal 

treatment sanctioned by farm animal regulation is unacceptable to the public, then we have a large 

problem. 23  If, on top of this, the ‘routine handling’ practices involved in transporting and 

processing animals through saleyards and slaughterhouses is found to fall below even the minimal 

benchmarks set in current regulation, then it can be argued that we have morally failed, on a huge 

scale, the least empowered actors in our democratic system.  

 Part of the blame for this failure may be due to a marketplace in which corporate giant 

supermarkets can dictate farmers’ returns, especially if the product is commodity based and export 

driven. 24As an example, we saw in 2015-2016 the pressure that Australian dairy farmers were 

placed under when some Australian supermarkets launched a price war on milk prices, slashing 

them to record lows. The pressure to rear, transport, milk, feed and kill food animals in larger 

numbers with greater speed and in competition with lower welfare, overseas markets has taken its 

toll on welfare outcomes.  

d. Future Challenges 

Intensive farming practices in Australia are multiplying to compete with lower priced global 

imports and to supply increased domestic and overseas demand. This increase will present 

                                                                                                                                                                           
Inquiry (2011). Improvements in animal welfare for Australian live exports and related bills, Barristers 
Animal Welfare Panel, Melbourne. 

22 See for instance, the link between childhood cruelty towards animals and violent behaviour 
towards humans in adulthood in: Ascione, F. R. (2001), The state of the animals. Washington, DC: Humane 
Society Press. See also Dr Lawrie, M RSPCA NSW. (Ed.). (2005), The link between violence to animals and 
people in Australia. In Proceedings from the Urban Animal Management Conference. Hobart: Australia.  

23 These 2012 figures were sourced from ABS (Australian Bureau of Statistics) Australian Farming 
in Brief 2013 <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/7106.0Main+Features42013, Retrieved 
November 9, 2013.  

24 For a deeper look at this problem see for example, www.businessinsider.com.au/milk-price-
debate-australia-2016-5.  

http://www.abs.gov.au/ausstats/abs@.nsf/lookup/7106.0main+features42013
http://www.businessinsider.com.au/milk-price-debate-australia-2016-5
http://www.businessinsider.com.au/milk-price-debate-australia-2016-5
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significant challenges to farm animal welfare policy makers over the next twenty to thirty years, 

including in the area of farm animal saleyard management. Regarding saleyards, the Australian 

norm used to be small council or family owned saleyards and farm animal rearing facilities that 

were regulated for welfare by a quasi-command and control type regulatory system.  Now, these 

small-scale operations are increasingly being replaced by large-scale corporate owned businesses, 

and more self-regulatory and co-regulatory models are superseding previous quasi command and 

control type regulation.  

 

 The legislation and codes of practice used to regulate the welfare of Australian farm 

animals directly affects the level of suffering that hundreds of thousands of our animals are exposed 

to every day. Accordingly, it is essential to reflect critically upon the way in which the regulation is 

implemented, and to consider whether or not additional or alternative processes could or should be 

utilised.  Without a critical reflection on how current welfare regulation is performing ‘on the 

ground’, there is a danger that the not yet implemented new standards and guidelines for the welfare 

of animals at saleyards, which will replace the current codes of practice, will simply perpetuate the 

same weak points of previous regulation.25  

 

 Animal advocacy public interest groups (PIGs) that have observed farm animals being 

transported from their source property, on long journeys, through saleyards, and eventually to the 

slaughterhouse, allege that these animals continue to suffer poor welfare outcomes.26 The myriad of 

welfare problems allegedly suffered by animals during this process is almost entirely invisible to the 

public.27  

                                                 
25 http://ris.dpmc.gov.au/2014/10/27/australian-animal-welfare-standards-and-guidelines-for-

livestock-in-saleyards-and-depots-coag-consultation-regulation-impact-statement-agriculture-ministers-
forum/. Retrieved March 10, 2015.  

26  See for example, Animals’ Angels Australia (2008). January 2008 Long Distance Trailing. 
Retrieved April 2, 2015, from http://animals-angels.org.au/cms/index.php/transport/long-distance/35-animal-
transport/index.php?option=com_content&view=article&id=55:long-distance-transport&catid=35:animal-
transport&Itemid=71  The link describes footage taken whilst trailing a livestock transport truck filled with 
sheep for 2,700 km’s from Western Australia to South Australia. It is alleged by those who took the footage 
that the welfare of each animal was not checked at regular intervals, the driver could not reach possible 
‘downer’ animals or animals in distress during the journey, and that feed and water was denied to animals for 
between 54 and 75 hours (legal water deprivation time was exceeded by over 28 hours).  The group claimed 
that several animals died en-route.  

27 Reasons for the invisibility of this process include: the animals’ source property, the truck they 
travel in, and the receiving property or slaughterhouse they are transported to - are all private property. In 
most cases, animal welfare regulatory inspectors do not conduct regular routine inspections, and inspections 
that do occur are rarely random. In addition, public places like saleyards are often not routinely inspected by 
regulators, and animal advocates commonly face challenges in collecting evidence of welfare non-compliance 
 

http://animals-angels.org.au/cms/index.php/transport/long-distance/35-animal-transport/index.php?option=com_content&view=article&id=55:long-distance-transport&catid=35:animal-transport&Itemid=71
http://animals-angels.org.au/cms/index.php/transport/long-distance/35-animal-transport/index.php?option=com_content&view=article&id=55:long-distance-transport&catid=35:animal-transport&Itemid=71
http://animals-angels.org.au/cms/index.php/transport/long-distance/35-animal-transport/index.php?option=com_content&view=article&id=55:long-distance-transport&catid=35:animal-transport&Itemid=71
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 Saleyards are often the only public to private interface that these animals will pass 

through from birth to death, yet saleyards are increasingly falling into the ownership of large private 

corporations. Private corporations are arguably less obligated than previous owners (i.e., municipal 

councils) to tolerate visits by community members whose ‘special interest’ in attending the 

premises is to pursue the public interest motive of monitoring animal handling to protect the 

animal’s own interests. As large-scale regionalised factory-like selling facilities become the norm 

for saleyards, the obvious question is, what influence will these large scale corporate facilities have 

on the enforcement culture of regulators, the compliance culture of patrons and the welfare 

outcomes of the animals concerned? 

 

1.3 How the Thesis Contributes to Existing Research 

 

Sankoff and White (2009) articulated the lack of available literature on how the law addresses the 

treatment of animals:  

Much of the discussion to date about the treatment of animals has occurred in the 

broader public realm,  where consideration of the role of law has been 

overshadowed by broader arguments about the morality and politics of particular 

practices involving  animals. It is now commonplace to hear debate in  the 

popular media about the ethical acceptability of live sheep export, battery hen cages, 

sow  stalls and other practices exploiting animals. However, there has been very 

little assessment, or even understanding, of how the law addresses these practices. 

Books and legal articles examining the status of animals in Australia and New Zealand 

have, until recently, been few and far between.  (Sankoff and White, p 1-2).28 

 The research in this thesis focuses on the practical implementation of animal welfare 

regulation in Queensland saleyards. In summary, the thesis seeks to analyse the barriers to 

improved welfare outcomes for Qld saleyard animals and to make recommendations for improving 

the design and implementation of animal welfare regulation in this area. Deeply entrenched barriers 

to reducing animal cruelty and duty of care omissions are acknowledged. Guided by my fieldwork 

data and the insights of Lovvorn, Weisbrot, Sunstein and others, the thesis discusses some changes 

                                                                                                                                                                           
at these venues. For an example of an animal non-government organisation (NGO) observing at a saleyard see 
Animals’ Angels Australia (2015). Visits to saleyards to collect evidence of regulatory compliance, Retrieved 
May 14, 2015, from http://www.animals-angels.com/projects/australia/investigations.html.  

28 Sankoff, P., (2009). In Sankoff, P., & White, S. (Ed.) Animal Law in Australasia (pp. 1-2). 
Sydney, NSW: Federation Press. 
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that could be made to existing legal structures, regulation and regulatory culture to aid a 

transition to a legal system that better enforces regulation, especially the duty of care responsibility 

of Qld saleyard animal users.  

 The thesis applies existing regulatory theory to a novel area, animal welfare in Qld 

saleyards. In so doing, it aims to contribute to the field of animal law research in eight principal 

ways:  

• By observing and collecting data on the implementation of an area of farm animal welfare 

regulation, Qld saleyards, that has not been researched in this manner before. Direct 

observation and data collection are particularly valuable because they shed light on the key 

welfare challenges faced by saleyards, particularly those regarding the animal handling 

habits of their patrons. 

• By representing the experiences of saleyard managers and animal advocacy public interest 

groups (PIGs), who work with this regulation ‘in the field’. 

• By using a ‘combination’ lens, which acknowledges both the common and the unique 

aspects of the framework, to view the regulatory system.   

• By proposing a careful mix of (politically palatable) regulatory instruments to improve 

welfare outcomes. 

• By extending the body of literature that questions whether farm animal welfare legislation, 

and implementation may be further entrenching oppressive, discriminatory systems against 

farm animals.29  

• By adding a critique that is jurisdictionally specific - Queensland - to the existing general 

critiques of the adequacy of standards within farm animal welfare regulation.    

• By arguing that farm animal welfare reform is an essential link in the (broad) social justice 

movement’s chain.  

• By expanding upon previous critiques of allegedly low welfare standards in codes. Low 

code standards permit practices that are not allowed for companion animals, and which 

may not meet duty of care and anti-cruelty requirements.30 The thesis agrees with these 

                                                 
29 For instance, see discussion in Torres, B. (2007), Making a Killing: The Political Economy of 

Animal Rights. Oakland California: AK Press, (pp. 4-7).  
30 See Oogjes (2009) from DAFF website. These practices might include, for example, routine 

practices performed on farm animals without anaesthetic, including teeth clipping and tail cropping of pigs; 
castration, dehorning and branding of cattle; and beak trimming of chickens.      
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critiques, but expands them to demonstrate that there are additional problems with 

Australian codes that have perhaps been overlooked.31  

 

 The information provided by the fieldwork conducted for this thesis offers a rich account of 

how the regulation is being implemented ‘on the ground’, including the sorts of practices that both 

enhance and hinder efforts to comply with applicable animal welfare regulation. Queensland 

saleyards have not previously been exposed to this form of research and analysis.  

 

1.4 My Research Questions and Methodology 

a.  Identifying Gaps in Existing Literature 

In preparing for my fieldwork investigation, my first step involved identifying gaps in the 

regulatory literature relating to the operational aspects of farm animal welfare regulation. Gaps in 

this knowledge can be divided into two principal categories. The first of these categories relates to 

gaps in our knowledge of how welfare regulation is actually being implemented ‘on the ground’. 

The second category relates to gaps in our knowledge about which regulatory mechanisms, in the 

specific Queensland context, have the greatest potential to improve welfare outcomes. 

 The way in which regulation is working ‘on the ground’ appears to be a particularly under-

researched area.  Aspects requiring attention include: 

1 Identification of how regulation is operationalised ‘on the ground’, and especially how 

individual regulatory actors handling animals within the saleyard system are being 

regulated. It appears that codes of practice tend to concentrate on easily recognisable 

welfare breaches like for instance, directly causing an animal an immediate injury.  

2 Identification of issues that ‘people on the ground’ in Qld saleyards (e.g., saleyard 

managers) see as barriers to welfare improvements.  

3 Identification of regulatory measures that ‘people on the ground’ (e.g., saleyard managers) 

in Qld saleyards would support. 

                                                 
31 For example, under the Animal Care and Protection Act 2001 (Qld), farm animal users do not get 

a blanket exemption from cruelty charges. They must still meet at least one of three conditions stipulated in 
the Act to qualify for the exemption. See s 40 and s 41 of the ACPA 2001 (Qld).  These sections limit the 
application of offence exemptions under Division 3 of the Act, and on this basis, many animal users may not 
qualify for the exemption.  
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4 Identification of the role being played by regulation to reduce animal cruelty and duty of 

care omissions in Qld yards. 

5 Quantification of the contribution to welfare outcomes made by each individual link in the 

animal use chain (e.g., from ‘paddock to plate’).32 

6 Strategies to optimise public interest groups’ (PIGs) effectiveness in working with state 

regulators and industry groups.33  

7 Strategies to assist state regulators to disseminate effective information to the public, 

explaining how regulation is implemented/ enforced in each link of the farm animal 

handling chain.  

8 A shortage of critiques identifying animal welfare risk points throughout the entire animal 

handling chain. These would assist an evaluation of the development, implementation and 

review of farm animal welfare regulation.  

 

Equally, there is a need for more research into which regulatory mechanisms and strategies can 

address context specific barriers to improvement, and boost welfare outcomes. Aspects requiring 

particular attention include: 

• Identification of barriers to regulatory initiatives and guidance on how to overcome them.   

• Identification of co-regulatory strategies, and guidance to optimise co-regulatory 

effectiveness, particularly participatory democracy processes.34  

• Identification of alternative legal strategies to increase enforcement, since few legal cases 

are reported. Consequently, as Caulfield has noted, referring to past cases is not a reliable 

means to assist enforcement.35  
• Identification of strategies to increase public awareness of the law’s inadequacy and 

enforcement issues.  
                                                 

32 ‘From paddock to plate’ refers to the tracking of an animal from its birth to its slaughter. This 
concept is increasingly used by animal industry groups and food retailers. For instance, the website for 
National Livestock Identification System (NLIS) discusses the aim of tracking animals ‘from paddock to 
plate’. 

33 Queensland’s Act can be seen as supporting this need since s 4(b)(ii) lists: “... allowing for 
changes in community expectations about practices involving animals” as part of the Act’s purpose and 
application. 

34 For discussion on the current co-regulatory arrangements, see Vandergraaff, R. (2009).  A co-
regulatory approach to farm animal welfare in Australia. Retrieved February 15, 2015, from 
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/A%20co-
regulatory%20approach%20to%20farm%20animal%20welfare%20in%20Australia.pdf.    

35 Caulfield discusses this in Caulfield, M. (2009) Handbook of Australian Animal Cruelty Law. 
Victoria: Animals Australia. He also urges that strategies be highlighted to raise public awareness about the 
inadequacy of the law and its enforcement.   

http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/A%20co-regulatory%20approach%20to%20farm%20animal%20welfare%20in%20Australia.pdf
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/A%20co-regulatory%20approach%20to%20farm%20animal%20welfare%20in%20Australia.pdf
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• A shortage of critiques on farm animal welfare law alongside interrelated areas like 

food safety, food standards and environmental impacts.36  

• A shortage of public debate determining which farm animal practices the law should 

deem ‘routine activities’.37  

           Having identified these gaps in the existing literature, my next step was to devise research 

questions that would allow me to explore these issues in the Qld context.  

b.  Devising my Research Questions    

Prior to conducting the research, I expected the core problems confronting the framework to centre 

on insufficient resources for enforcement and disagreement between community and industry 

regarding acceptable standards of welfare. I expected that industry would recognise as legitimate 

the welfare benchmarks, which are set as minimum standards, within farm animal welfare codes, 

and that they would endeavour to comply with these so that the state would have no justification for 

further intervention. I expected that the role of the framework’s animal protection PIGs would be to 

mobilise their limited resources to reject ‘minimum’ code standards in order to propose higher ones.  

 Given the cultural differences between animal (use) industry actors and animal interest 

actors in this framework, I assumed that initiatives that had succeeded in systems with less cultural 

dissonance might not work here. For example, regulation within the oil and nuclear industries 

seems to have moved closer to reflexive regulation.38  Scholars like Gunningham and Grabosky 

reveal how reflexive regulation focuses not on direct intervention through legal statutes and courts, 

but rather on strengthening the capacities of social systems themselves. 39 Reflexive regulation 

enhances the institution’s norms of organisation and procedure so that it is equipped to reduce risk 

                                                 
36 See Weisbrot, D., Australian Law Reform Commission: Comment. Australian Law Reform 

Commission Journal, 91, 1-4. 
37 The Neumann Report notes the tendency for code standards to reflect industry’s existing 

management practices. In effect this has allowed industry to determine which animal activities are considered 
‘routine practices’ (i.e., acceptable) by law. However, these ‘routine practices’ may be deemed by the 
community and/or by independent scientific studies as cruel or unacceptable. See The Australian Government 
Department of Agriculture, Fisheries and Forestry, Review of Model Codes. (2005). Review of the Australian 
Model Codes of Practice For the Welfare of Animals, Final Report. by Geoff Neumann & Associates Pty Ltd 
(2005, February 9). (p 10). Brighton, SA 

38 Reflexive regulatory styles have been adopted by the North Sea oilrig regime and some parts of 
the nuclear industry. For further discussion, see Moran, M. (2003). The British Regulatory State: High 
Modernism and Hyper-Innovation. Oxford University Press. 

39 In their discussion involving reflexive regulation, Gunningham and Grabosky give the impression 
that it may be viewed as similar to meta-governance, in that it seeks to steer the framework’s social system. 
The law’s role in this context shifts from one of direct control to one of implementing the procedures required 
to regulate. See Gunningham, N. and Grabosky, P. 1998, smart regulation, Oxford: Clarendon Press. 
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by becoming a better self-regulator. In contrast to command and control strategies, reflexive 

regulation does not focus on the end (prescribed) goal.40   

 The reflexive regulatory approach aligns with neo-liberal governance by minimising 

regulation and state intervention, claiming instead to assist industry to become self-regulating. The 

government ‘risk manages’ the organisational systems by auditing the company’s risk management 

approach, rather than by sending inspectors to check compliance with (prescriptive) rules.41  In a 

farm animal welfare regulatory context, I was sceptical about whether reflexive regulation could 

improve welfare outcomes, because industry seems focused on procedures for managing profit-risk 

as opposed to animal welfare risk. In part, this may be because animal welfare risks do not always 

generate a financial/ commercial risk.42    

 I hypothesised that there would be an explanation for how farm animal welfare regulation is 

being implemented, and that the explanation would demonstrate the challenges for the framework 

in following broader regulatory polycentric governance and ‘smart regulation’ trends. These trends 

are discussed in detail in subsequent chapters but, by way of introduction, polycentric governance 

involves the idea that no single central body controls decision-making. 43   Rather, a range of 

decision-making centres operate independently of one another whilst still managing to co-operate.   

                                                 
40 Command and control regulation is characterised by state rules that prohibit certain conduct, 

followed by coercive sanctions if the prohibited conduct is violated. For further discussion on Command and 
control regulation, see e.g., B Morgan & K Yeung (Ed), An Introduction to Law and Regulation (p 80-81). 

41 For a more detailed discussion on the characteristics and benefits of ‘reflexive regulation’ see 
Gunningham, N. 24-26 May (2007). Regulatory Reform Beyond Command and Control. In Proceedings from 
the Earth System Governance: Theories and Strategies for Sustainability at the Amsterdam Conference on the 
Human Dimensions of Global Environmental Change. 

42 An example of an animal welfare risk that disadvantages the animal without disadvantaging 
producers may be for instance, a producer’s decision to transport an injured, weak or physically unfit animal 
to a saleyard or slaughterhouse. During this process, the animal’s (probable) slow movement may expose it to 
the risk of rough handling, or it may fall or collapse in transport, at the saleyard or at the slaughterhouse. 
Slow-moving and fallen animals are prone to be dragged or handled cruelly by time-stressed handlers as they 
struggle to meet their deadlines for transport, sale and slaughter. The animal’s owner is likely to be paid so 
long as the animal arrives alive for slaughter, even if only barely alive. Thus, a financial motivation remains 
for industry to risk loading an unfit animal. To remedy this problem, perhaps non-industry audits of animals 
arriving and departing all facilities would help, but literature suggests there may be insufficient resources and 
political will for this to occur. 

43  For further explanation on the definition of ‘polycentric governance’ see for instance, Ostrom, 
Elinor, Polycentric Systems as One Approach for Solving Collective-Action Problems (September 2, 2008). 
Indiana University, Bloomington: School of Public & Environmental Affairs Research Paper No. 2008-11-02. 
See also Parker, C. (2013). Twenty years of responsive regulation: An appreciation and appraisal. Regulation 
& Governance, 7(1), 2-13.  
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‘Smart regulation’ meanwhile, is a set of guidelines for designing a regulatory framework. 44 

These guidelines encourage regulatory designers to utilise more than one policy instrument and 

more than one regulatory actor group and to match participants with complimentary policy 

instruments, to address complex regulatory issues.   

 Whilst the polycentric approach to governance has influenced the ‘smart regulation’ tool, 

Grabosky and others have emphasised that ‘smart regulation’ is not a regulatory approach, but 

rather a tool to guide regulatory framework design.  

Lastly, whilst I was open-minded about the factors I may discover as having affected 

implementation, I expected these factors to include  

1 Animal use groups who did not see regulation as legitimate;    

2 Regulatory actor groups (RAGs) who were insufficiently empowered to boost 

compliance, and 

3 Regulatory actor groups’ lack of agreement on the meaning of key concepts related to 

compliance.  

     I expected these differences would be due to each group’s cultural bias.45 I also hoped the 

factors that I would uncover would help explain why this framework often fails to meet public 

interest and animal welfare legislative objectives. 

      Prior to setting my research questions, I considered some key lessons learnt from 

conventional critiques of occupational health and safety (OH&S) and environmental industry 

regulation. Farm animal welfare regulatory frameworks may benefit from these lessons because 

the evolution of OH&S regulation and environmental regulation, the subjects of most traditional 

regulatory law studies, are viewed as the forerunners of animal welfare regulation.  Research 

into OH&S and environmental regulation has highlighted two core principles that have been 

employed to increase the commitment of individual actors to comply or behave more 

responsibly (i.e., norm activation):  
                                                 

44 For detailed discussion on ‘smart regulation’, see Gunningham, N. 24-26 May (2007). Regulatory 
Reform Beyond Command and Control. In Proceedings from the Earth System Governance: Theories and 
Strategies for Sustainability at the Amsterdam Conference on the Human Dimensions of Global 
Environmental Change. See also Gunningham, N., & Grabosky, P., & Sinclair, D. (1998) smart regulation: 
Designing Environmental Policy. Oxford UK: Clarendon Press. 

45 For example, the cultural bias of industry against animal welfare improvements that have a 
financial cost, and the cultural bias of animal interest PIGs against use of the term ‘animal welfare’, where 
there is no benefit to the animals themselves. 
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• Hutter, Ayres and Braithwaite, Grabosky and Gunningham all recommend that a 

single regulatory mechanism or approach should not be used in isolation. Instead, they 

recommend that regulatory frameworks adopt a combination of mechanisms which 

recognise the nature of the social problem, the context in which it has arisen and the 

availability of suitable regulatory tools.46  

• These authors also recommend regulating the behaviour of individuals by informational 

means, including the use of information dissemination and information disclosure 

mechanisms. Some popular mechanisms identified by Johnson (2009) from the 

environmental field include (environmental) taxes and economic incentives, with 

pollution trading possibly the least effective, due to its complexity.47  

 Having surveyed the existing literature and having identified gaps in our existing 

knowledge, I formulated my principal research question as: 

In this regulatory framework, what barriers and what incentives exist to reduce 

cruelty and improve welfare outcomes, in the interests of the animals themselves?  

 Barriers and incentives impact the way in which the regulation is operationalised. Particular 

attention will be paid to the barriers and incentives impacting the regulators’ ability to:   

1 assess key welfare risks in consultation with industry and PIGs; 

2 monitor and measure animal welfare outcomes at ‘ground level’; 

3 apply regulatory standards and operations that are consistent with the public interest, 

and 

4 employ regulatory strategies that focus on preventing animal harm as well as 

responding to it. 

 

                                                 
46 Braithwaite, J. (2008). Regulatory capitalism: How it works, ideas for making it work better. 

Edward Elgar Publishing; Ayres, I. & Braithwaite, J. Responsive Regulation: Transcending the Deregulation 
Debate (1992). UK, Oxford University Press; Gunningham, N., & Grabosky, P., & Sinclair, D. (1998) smart 
regulation: Designing Environmental Policy. Oxford UK: Clarendon Press; Grabosky, P. (1995) 'Using Non-
governmental Resources to Foster Regulatory Compliance', Governance, 8, 4, 527-550; Hutter, B, M. (2006) 
The Role of Non-State Actors in Regulation. Economic and Social Research Council London School of 
Economics and Political Science, London. 

47 See Johnson. S. M. 2009 Is Religion the Environment’s Last Best Hope? Targeting Change in 
Individual Behaviour Through Personal Norm Activation. Journal of Environmental Law and Litigation 24.  
For the purpose of this thesis, information regulation includes both information dissemination and information 
disclosure mechanisms. Environmental taxes are often described by environmental regulatory research as 
“politically unpalatable”, and pollution trading, is generally thought to be too hard.  
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 In order to fully explore the principal research question, I set myself the following sub-

research questions:  

1) What types of informational, tax, economic incentive or command and control regulatory 

measures are currently being used to improve welfare outcomes in this system?  

• Do the existing measures recognise and address the social problem, its context and the 

availability of diverse regulatory tools? 

• Have the mechanisms succeeded in preventing or removing barriers to compliance in stages 

of the animal handling chain or in changing individuals’ behaviour?  What are the reasons 

for their success or failure? 

2) What social, political and/ or cultural conditions appear to be at play in the Queensland 

saleyard system and how do these influence the experience of this law? Further, if these 

conditions are not likely to change significantly, how might the law be tailored to get around or 

work within this context?  

3) What role does the law appear to be playing in this framework and what role should it play?48  

4) Guided by the ‘smart regulation’ design tool, what combination of mechanisms, instruments 

and strategies could be utilised to increase the framework’s ability to monitor compliance, 

increase the compliance of individuals and improve outcomes for the animals?   

5) Given its novel area, the theoretical and practical lessons that this micro-study can contribute 

to the broader macrocosm of regulatory studies is limited. What theoretical or practical lessons 

from this micro-study may be relevant to the broader regulatory field? 

c.  Combining Regulatory and Legal Perspectives 

In terms of the research method utilised in the thesis, Caulfield’s advice was adopted regarding the 

inappropriateness of analysing farm animal welfare regulatory regimes conventionally, that is, by 

reference to reported cases.49  Rather, as per Caulfield’s suggestion, I have focused my analysis on 

                                                 
48 For example, Sankoff and White encourage enquiry into the role that law is playing in the 

treatment of animals, so that the role can be questioned and properly debated. See Sankoff, P and White, S. 
(2009). Introduction. In P Sankoff & S White (Ed), Animal Law in Australasia, 2-4. 

49 See Caulfield, M. (2009) Handbook of Australian Animal Cruelty Law. Victoria: Animals 
Australia, 1-3. By conventional, I mean a framework that has (more) formal monitoring and record keeping 
processes and less polarised groups of regulatory actors. I also imagine a conventional framework to feature 
an industry whose processes are more visible to the public, where consumers are better informed of 
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identifying, through fieldwork and an extensive literature review, a range of strategies that may 

help implement the law, including strategies to raise public awareness about the inadequacy of the 

law and its enforcement.  

 In terms of the ‘lens’ selected by this study, I considered using a single, conventional (legal 

perspective) lens, which focuses on the volume of regulatory complaints, the discretion of the 

regulator and the role being played by courts in reported cases. I determined that this approach was 

inadequate for my topic because: 

• there are few reported cases for my quasi-legal framework, and  

• the issues and interactions that occur inside the framework are complex, and there is 

little information about how the regulation is being operationalised.  

  Therefore, a combination of lenses has been adopted to accommodate both the operational 

dimension of this regulatory framework and the unresolved rights questions that challenge 

underlying societal paradigms. A single lens would not have been adequate on its own. It could not 

adequately portray the scale of friction and disagreement that accompanies most attempts to 

implement farm animal welfare regulation in Queensland.  

d.  Limitations of the Thesis 

Although the field of critical animal law scholarship benefits from analysis with a broad orientation, 

a limit is applied in this thesis. It is important to clarify what the thesis does not seek to do. It does 

not seek to speak for Commonwealth or state regulators, their working committee groups or 

regulatory inspectors of this framework, or for the representatives of animal welfare/ protection 

PIGs. Rather, I am, simultaneously, a scholar critiquing the regulatory framework for farm animal 

welfare regulation, and a concerned member of the public who expects regulators to enforce animal 

welfare regulation effectively, on my behalf. The thesis does not seek to provide a comprehensive 

industry or animal advocacy response to the questions posed within it or to categorise public 

interest groups, animal interest advocates, animal law analysts or industry groups as representing 

distinct philosophical positions. In addition, the thesis does not seek to represent seemingly 

opposing regulatory actor groups as if they maintain fixed positions or to explain how animals 

themselves, animal interest advocates or PIGs (public interest groups) experience the criminal 

justice system in relation to farm animal welfare outcomes.   

                                                                                                                                                                           
production processes, and where there has been a history of court decisions to challenge regulatory practices 
and develop solutions.  
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 I do not seek to comprehensively assess the effectiveness of the regulation by 

considering to what extent the federal government and the Qld state regulator have implemented the 

entirety of the legislation. This task would arguably be impossible, given the apparently scant 

formal processes for regular monitoring of compliance with regulatory standards. Nevertheless, 

whether or not evidence of low compliance rates or low enforcement rates would manage to alter 

government policies is certainly an important question; one which is, to a certain extent, is raised in 

this thesis in numerous statements by PIGs and members of the livestock industry during fieldwork 

interviews.  

 Arguments supporting farm animal welfare reform are important, not just for animals’ 

interests, but also for the interests of the broader social justice movement. The thesis supports the 

idea that animal welfare reform is an essential element of the broader social justice platform that 

opposes any form of oppression and exploitation by the strong over the weak (i.e. disadvantaged). 50 

However, it is not within the scope of this thesis to focus on the broader social justice platform of 

which farm animal welfare is a part.   

 Similarly, the ethical, environmental and moral impacts of how farm animals are being 

raised, handled, transported and slaughtered is a topic requiring a comprehensive analysis which is 

not within the scope of this thesis.51 In line with increasing community discussion on farm animal 

treatment, there are a growing number of social activist and political scholars writing about farm 

animal regulation. Their perspectives range from social justice, 52  to liberal democratic, 53  to 

                                                 
50 For broad, detailed discussion on this view, see for instance, Torres, B. (2007), pp. 4-7; See 

Lovvorn, J. R. (2005). Animal Law in Action: The Law, Public Perception, and the Limits of Animal Rights 
Theory as a Basis for Legal Reform. Animal L., 12, 133. Sanbonmatsu, J. (2004); and Ellis, E. (2009). 
Collaborative Advocacy: Framing the Interests of Animals as a Social Justice Concern. In P Sankoff & S 
White (Ed), Animal Law in Australasia. 

51 For information on the environmental impacts of the livestock industry, see for example, the Food 
and Agriculture Organisation of the United Nations. (2006). The Livestock, Environment and Development 
Initiative (LEAD). Livestock’s Long Shadow: Environmental Issues and Options Assessment 79-215. For 
ethical issues arising from the use of farm animals, see the writings of Peter Singer, in Singer, P., & Mason, J. 
(2006). The Ethics of What We Eat. Melbourne: Text Publishing. For moral issues, see for example, Martha 
Nussbaum in Nussbaum, M. C. & Sunstein, C.R. (2005). Animal Rights: Current Debates and New 
Directions.   

52 See for example, Lovvorn, J. R. (2005), 133; and Sunstein, C. (2007). Animal Rights Without 
Controversy. Law and Contemporary Problems. 70, 118-138; and Sagoff, M. (1988) The Economy of the 
Earth: Philosophy, Law and the Environment. Cambridgeshire: Cambridge University Press, p 142. 

53 O’Sullivan, S. (2009). Australasian Animal Protection Laws and the Challenge of Equal 
Consideration. In P Sankoff & S White (Ed), Animal Law in Australasia: a new dialogue. pp. 108-127. NSW: 
Federation Press. In addition, see O'Sullivan, S. (2011). Animals, equality and democracy. Palgrave 
Macmillan. 
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Anarchist, 54 to Marxist, 55 to Meta-humanistic. 56 Although the potent arguments for reform 

advanced by these social activist and political critiques have been a driver, a detailed focus on them 

is beyond the scope of the thesis.   

 Another pivotal aspect of this regulatory system is the topic of legal standing for animal 

advocates to bring cases on behalf of animals, against regulators or industry. Whilst this topic will 

generate further debate as more farm animal cruelty cases make it to Australian courts, the thesis 

does not cover this issue in any depth.      

 It is also important to note that the thesis is not intended to disparage or undermine the 

importance of the work conducted, and any improvements that are made, by the relevant animal 

welfare regulatory agencies or federal government departments and committees. Most of the people 

interviewed supported the work of the animal welfare regulatory agency, the Qld Department of 

Agriculture (DAF), in some form or another, regardless of any criticisms made.  

 As its aim, the thesis does attempt to expand the literature on farm animal welfare 

regulation in the hope this contribution will assist improvements that are in the interests of the 

animals themselves. However, the size of this challenge cannot be underestimated considering the 

nature and economic focus of the livestock industry.  As part of the agricultural sector, Gunningham 

(2007) reminds us that by nature and political circumstance, this sector (which includes the 

livestock industry) is generally: built on tradition, steeped in the liberal ideology of free enterprise 

individuals, and accustomed to a legal system that respects their rights to do as they wish with their 

legal property (i.e., the farm animals), with few exceptions. 57    

e. Pre-existing Biases of the Author 

It is important to clarify at this point, any pre-existing biases or convictions that the writer 

possessed at the initial stages of the project’s design. The following convictions and experiences 

had some influence on the planning of this project:  

                                                 
54 Torres, B. (2007).  
55 Perlo, K. (2002). Marxism and the Underdog. Society & Animals, 10(3), 303-318.  
56 Sanbonmatsu, J. (2004).  
57  For a discussion on the characteristics of farming industries that need to be taken into 

consideration by regulators, see Gunningham, N. (2007). Environmental partnerships in agriculture: 
reflections on the Australian experience, In P Glasbergen, F Biermann & A, P Mol (Ed), Partnerships, 
Governance and Sustainable Development: Reflections on Theory and Practice, pp. 115-137. The cruelty and 
duty of care offence exemption, typically found in Australian state animal welfare Acts, (e.g., ACPA 2001 
(Qld) ss 38-41.) seem to support the industry’s general view that they can do what they want with their 
animals because these animals are their property.   



 

 

24 

1 The belief that the community has a (collective) duty of care to ensure that all 

animals, regardless of their different uses, experience quality of life and protection 

from suffering; 

2 the belief that the animal production/ use industry is not immune from the 

expectations of the community and the growing social justice movement;  

3 the belief that non-compliance with animal welfare regulation is a criminal offence 

and should be treated accordingly; 

4 the belief that social control (including regulation) can take many forms and is not 

necessarily imposed by the state; 

5 the belief based on extensive evidence, that meat is not essential for human survival, 

nor is it an environmentally sustainable source of protein.58 Further, meat production 

is highly resource intensive, so it can be argued that meat should be priced as a 

luxury good, as opposed to an essential food, and 

6 I have undertaken paid work for international animal protection advocacy 

organisation, Animals’ Angels.59  

1.5 Queensland Saleyards – a Brief Summary 

At this point in the thesis it is also important to introduce a very brief account of the types of 

animals being sold through Queensland saleyards as well as the function, location and key 

challenges of operating saleyards in this state.  Since most Queensland animals farmed for their 

milk, meat wool and skins are raised and slaughtered on private property, which is generally out of 

public view, saleyards represent one of the few remaining interfaces where members of the 

community can observe the treatment of these animals. Besides being a marketing centre, saleyards 

are sometimes transit centres for animals being transported long distances, and they represent a 

meeting place for local farming communities and livestock industry workers.  

 A 2007 report commissioned by the federal government into Australian saleyard marketing 

identified Qld as having approximately 38 saleyards. 60  This figure did not include livestock 

                                                 
58 Producing 1 kg of animal protein requires approximately 100 times more water than producing 1 

kg of grain protein. This view is taken from Pimentel D, Pimentel M. Food, energy and society. Niwot, CO: 
Colorado University Press, See also Pimentel, D., & Pimentel, M. (2003). Sustainability of meat-based and 
plant-based diets and the environment. The American journal of clinical nutrition, 78(3), 660S-663S.   
           59 http://www.animals-angels.com.  

http://www.animals-angels.com/
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markets, most of which are located in areas with reasonable rainfall on or near major arterial 

roads. However, the state still has a significant number of yards that are more remote, with 20 per 

cent of Qld yards located in the northern part of the state, far inland of the east coast.  

 Although some differences exist between animal saleyards and animal markets, to some 

extent, the function of the two overlaps and sometimes these terms are used interchangeably. 

Generally, however, animal markets tend to be privately owned, smaller, less regulated and likely to 

deal with a broader range of animal species including birds, chickens, ducks, guinea pigs and other 

small animals, in addition to ‘livestock’. Saleyards on the other hand, focus on cattle, sheep, pigs, 

horses and occasionally goats, and tend to be more closely regulated. In addition to its saleyards, 

Qld also has a number of animal markets where smaller quantities of “production” or livestock 

animals are sold, but no figures could be located to estimate the number of these in Qld.          

 In terms of the function of saleyards, the Hassal Review (2007), commissioned by the 

federal government, looked at Australian saleyard marketing and noted that a couple of Qld yards 

are large scale regionalised saleyards as opposed to the original smaller council area yards, and that 

the trend for more regionalised yards to eclipse smaller yards is growing. One company, Regional 

Infrastructure Pty Ltd, is behind most large regionalised yards, and Hassal’s Review describes how 

the entry of these regionalised yards has impacted the focus of smaller yards, with smaller yards 

now focusing less on regular sales and more on operating as transit centres. Transit centres (i.e., 

depots) weigh and sell livestock in private treaty sales, and operate as a location to administer 

various treatments to animals, for instance for lice or ticks.  

 Besides the difficulty that smaller, non regionalised yards have in competing with their 

larger, more technologically evolved regionalised counterparts, literature including Hassall’s 

Review has identified the struggle of local government run yards to fund upgrades to comply with 

government regulation. Literature also points to the pressure being applied to councils to stop 

funding yards that run at a loss, to provide a community service.61   

 For financial survival yards must boost their usage and the Hassall review found that 

besides seasonal conditions, the drivers for vendors and buyers to use a certain yard include: the 

yard’s reputation for having large numbers of quality animals, the reputation of the yard for 

                                                                                                                                                                           
 60 Hassall & Associates Pty Ltd (2007). Final report prepared for the Australian government 
Department of Agriculture, Fisheries and Forestry. A Review and Analysis of Saleyard Marketing in Australia 
p1. Retrieved May 14, 2015 from http://www.daff.gov.au/SiteCollectionDocuments/animal-plant/animal-
health/livestock-movement/saleyards-movement-ead.doc.  

61 See National Livestock Reporting Service, MLA, Qld cattle saleyard survey (2014)-13. 

http://www.daff.gov.au/SiteCollectionDocuments/animal-plant/animal-health/livestock-movement/saleyards-movement-ead.doc
http://www.daff.gov.au/SiteCollectionDocuments/animal-plant/animal-health/livestock-movement/saleyards-movement-ead.doc
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achieving good sale prices and the quality of the yard’s facilities.62 To operate in profit, saleyards 

must balance the costs of implementing increasing government regulation (e.g., animal welfare and 

OH&S) and associated technology, as well as ongoing yard maintenance and operation costs, an 

increasingly daunting task for many local government departments. 

 In comparison, electronic online web-based auctions avoid many of the economic 

challenges faced by yards, but although this method is growing, it is still not as widely used as 

saleyards for selling livestock. Looking at the animals sold through Qld yards, most are sold to 

other producers (farmers), to feedlotters (i.e., who feed and grow the animals up to slaughter), or 

they are sold to buyers to be trucked direct to slaughter. Of these Qld animals, a significant number 

are “culled” animals, that is, removed from the herd for reasons which may include: having passed 

their peak point of production; being the unwanted offspring of productive animals, (e.g., ‘bobby 

calves’ of dairy cattle), or alternatively, they may be animals who are physically or temperamentally 

challenged (e.g., injured, deformed or distressed). Sometimes culled animals may also be those 

considered to have no effective owner, including ‘bush cattle’ or ‘bush goats’.   

 With regards to the numbers and variety of animals sold through Qld saleyards, NSW and 

Victoria sell more animals than Qld, especially sheep. Industry report figures for the 2014 financial 

year indicate that 13,98128 cattle were sold by Qld saleyards, (549,130 were in transit) and 116,407 

sheep. 63 Figures quoted in the RIS from the proposed standards and guidelines for saleyards, 

suggest that relative to other states, Qld yards are responsible for selling less than 1 per cent of the 

total sheep sold nationally. More significantly, Qld accounts for approximately 40 per cent of the 

total cattle sold nationally. 64 The RIS also lists Qld saleyards as selling 15 per cent of pigs 

nationally, 10 per cent of horses nationally and 3 per cent of goats nationally. It is significant that 

the RIS figures, sourced from MLA, omit figures for the bobby calves sold through Qld yards 

altogether.   

 Not all animals sold through Queensland saleyards are of the same class; generally, cattle 
and sheep sales are divided into two categories. First, there are ‘store sheep or cattle’, referring to 
the animals who will be used for fattening or breeding. Second, there are ‘prime sheep or cattle’, 
indicating the animals ready for slaughter. Besides sheep and cattle, Qld saleyards also sell a lesser 
numbers of pigs (i.e., 30,000 pigs in 2007), horses and goats. 65  Most animals are sold through the 

                                                 
    62   Hassall & Associates Pty Ltd (2007), p 1.  

63 National Livestock Reporting Service, MLA, Qld cattle saleyard survey (2014)-13.  
64 Harding, T., & Rivers, G. (2013). Proposed Australian Animal Welfare Standards And Guidelines: 

For Livestock at Saleyards and Depots (Saleyard Welfare Standards), Edition One, Version: Public 
Consultation Version, 4 August 2014. 

65 The figure for pigs was sourced from Hassall & Associates Pty Ltd (2007) p 1.  



 

 

27 

saleyard’s open auction process, with a tiny fraction of yard animals (5 per cent in 2007) being 
sold by ‘private treaty’, which requires buyers and sellers to negotiate directly, without the 
saleyard’s ‘middle-man’ auctioneer and auction process.66  

1.6 Conclusion 

In this chapter I identified key knowledge gaps within the farm animal welfare regulatory field. 

These include: our lack of understanding about what role the law is playing in relation to (often 

controversial) farm animal (regulatory) standards; insufficient data on how farm animal welfare 

regulation is implemented ‘on the ground’, and insufficient identification of regulatory mechanisms 

with the potential to address barriers (to improvement) in the system. In this chapter I also 

introduced the research questions that I set out to address and I identified my research approach. I 

justified my decision to apply a ‘combination’ regulatory lens rather than the more conventional 

single perspective, regulatory lens. I also identified aspects of animal welfare regulation that are 

beyond the scope of the thesis.  

 Finally, I acknowledged my previous paid employment as an investigator, employed by an 

international, animal advocacy organisation to observe and report on systemic obstacles to 

regulatory compliance and animal welfare improvements in Queensland and other Australian states. 

The author’s biases were acknowledged because they unavoidably impacted the project’s direction. 

 This chapter outlined the potential contribution of the thesis to animal welfare regulatory 

research and the limited potential for this study to contribute to the broader field of regulatory 

research. Insights may be provided on: how farm animal welfare regulation is operationalised; 

which barriers are obstructing improvements and what mix of structural changes or regulatory 

instruments could be adopted to reduce barriers and improve welfare outcomes that are in the 

interest of these animals. 

 The thesis applies existing regulatory theory to a novel area of animal welfare law, farm 

animal welfare during transport and handling in Queensland saleyards. Whilst this case study 

inevitably offers only a limited, context specific, ‘snap shot in time’, it is hoped that some insights 

gained from the micro-study may be useful to researchers of similar types of frameworks and 

possibly even to the broader macrocosm of regulatory studies in general. 

 

                                                 
66 Hassall & Associates Pty Ltd (2007), p 1. For more in-depth discussion on ‘private treaty’ 

livestock sales, see for instance, Gillespie, J., Basarir, A., & Schupp, A. (2004). Beef producer choice in cattle 
marketing. Journal of Agribusiness, 22(2), 149-161.http://core.ac.uk/download/pdf/6580746.pdf. Retrieved 
April 18, 2015.  
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Chapter Two 

Theoretical Frameworks Applied in this Research 

To get a report on the animal welfare out of these blokes (i.e., animal transporters) (pause) 

it could be just, ‘I’ll just tick all the bloody boxes and sign it, you know, and be done with 

it.’  And then, who will audit all of these forms?  (Respondent, saleyard sector, 2009). 

 

2.1 Introduction 

In this chapter, I map the theoretical, intellectual and conceptual influences that have shaped my 

analysis of saleyard animal welfare regulation in Queensland. As stated in chapter one, for this 

thesis I have selected a regulatory analysis informed by empirical fieldwork undertaken within Qld 

saleyards. This choice – combining regulatory analysis and empirical fieldwork – has allowed me to 

focus on the interactions between the state and regulatory targets and to investigate how current 

regulation impacts on actors ‘on the ground’ in Qld saleyards.67 Therefore, to set the framework for 

my research, I begin the chapter by describing and analysing the most relevant regulatory theories.  

 In the second part of this chapter, I turn to the literature on animal welfare and summarise 

some key theories and concepts arising therein. These theories and concepts have a bearing on 

animal welfare regulation and have also informed my thesis. Lastly, I provide an overview of some 

of the existing legal discourses on animal law reform. For each of these areas – regulatory theory, 

animal welfare theory and existing legal discourses – I first summarise the relevant material, then 

analyse any critiques of it, and then discuss the relevance of this work to my research.  

 This chapter contains only brief references to the evolution of regulatory theory over the 

past forty years and to the influence of that evolution on animal welfare regulation in Australia. A 

more detailed discussion of this aspect of regulatory theory and its impact on the evolution of 

animal welfare law in Australia will be presented in chapter three.  

 

 

                                                 
67 Literature that particularly focused on this interactivity includes for instance, Ayres, I., & 

Braithwaite, J. (1992). Responsive regulation: Transcending the deregulation debate. (pp. 5-6). Oxford 
University Press.  
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2.2.  Regulatory Theory 

 

a. Introduction  

 

Before the 1980s, environmental regulation and animal welfare law relied strongly on ‘command 

and control’ approaches. Command and control regulation is essentially law in its classical form, 

that is, the state promulgates rules that prohibit certain behaviour and punishes violations with 

coercive sanctions. 68 This traditional approach to regulation is focused on developing effective 

monitoring and enforcement systems.  

By the 1980’s, empirical research, especially in environmental and occupational health 

settings, had identified serious limitations in the command and control approach.69 Frameworks 

using command and control regulation typically suffered from regulatory capture. 70 Regulatory 

capture occurs when regulatory targets control or ‘capture’ the agency that regulates them, ensuring 

the agency serves the interests of the targets rather than those of the public.71  Not surprisingly, 

these frameworks also under-utilised the most severe sanctions for punishing non-compliance.  

Commencing with the work of Ayers and Braithwaite, regulatory scholars began to 

advocate a new approach to regulation, an approach broadly labelled ‘responsive regulation’. 

Responsive regulation advocates a context driven approach to regulation, in which regulators are 

“responsive to the conduct of those they seek to regulate”, especially when considering law 

enforcement strategies.72  Over time, the early work of Ayres and Braithwaite was critiqued, refined 

and supplemented with ideas about co-regulation and tripartite enforcement styles. Continuing this 

evolution, ‘smart regulation’ then emerged as a set of guidelines for designing regulatory 

frameworks. The following sections describe and analyse the principal tenets of responsive 

regulation as refined and supplemented by the contributions of various authors. The discussion 

centres on: responsive regulation, including the enforcement pyramid and the benign big gun; 

tripartism; co-regulation, and ‘smart regulation’. Insights from collective bargaining, environmental 

and occupational health and safety (OH&S) literature are also briefly surveyed. 
                                                 

68 For a detailed discussion on the definition and operation of command and control regulation, see 
Morgan, B., & Yeung, K. (2007), (pp. 80-81).  

69 For example, see Hutter, B. M. (2006). The role of non-state actors in regulation: Centre for 
Analysis of Risk and Regulation, London School of Economics and Political Science. 

70 For more detailed discussion, see Gunningham, N. (2007, May), (pp. 24-26). 
71 For an in-depth discussion on the term and use of regulatory capture, see Mitnick, B. M. (2011). 

Capturing ‘capture’: Definition and mechanisms. Handbook on the politics of regulation, 34-49. 
72 Braithwaite, J. (2008). Regulatory capitalism: How it works, ideas for making it work better (p 

88). Edward Elgar Publishing. 
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b. Responsive Regulation 

  

Responsive regulation has been described by Healy and Braithwaite (2006) as: ‘The need for 

regulators to be responsive to the culture, conduct and context of those they seek to regulate when 

deciding whether a more or less interventionist response is needed.’ (p. vii).73 

 

Responsive regulation recognises the need for a diversity of regulatory strategies and for 

those strategies to be practically grounded and appropriate to the context.74 Two concepts that have 

been important to the responsive regulation approach include first, the enforcement pyramid and 

second, the benign big gun theory. (see Appendix B, Figures B1, B2 and B3 at back of thesis, pp. 

276-278, respectively).  

 

Ayres and Braithwaite first introduced the concept of the regulatory enforcement pyramid, 

now integral to most discussion on regulatory approaches. Their original enforcement pyramid is 

two-dimensional. On its horizontal axis, the pyramid portrays first party regulatory actor groups 

(RAGs), these being the regulatory targets and the regulator.  On the pyramid’s vertical axis are the 

scale of coercive sanctions for the use of state RAGs.75 Braithwaite originally argued that to boost 

compliance an agency must feature an explicit enforcement pyramid so that regulatory targets 

understand the scale of sanctions they will face for non-compliance. 76  Different forms of 

sanctioning suit different regulatory agencies (or frameworks), so the sanctions within a pyramid’s 

scale may differ depending on the industry being regulated, but generally the base sanction coaxes 

compliance whilst the apex sanction revokes the target’s right to operate. With reference to the 

work of Ayres and Braithwaite, Morgan and Yeung discuss the enforcement sanctions pyramid, 

which lists persuasion as the base sanction, progressing to a warning letter, a civil penalty, a 

criminal penalty, license suspension and finally license revocation at the apex (see Appendix B, 

                                                 
73 Braithwaite, J., Healy, J., & Dwan, K. (2005). The governance of health safety and quality. 

Canberra: Commonwealth of Australia. For a more in-depth discussion on the need for responsive regulation 
see also Wood, C., Ivec, M., Job, J., & Braithwaite, V. (2010). Applications of Responsive Regulatory Theory 
in Australia and Overseas. Occasional Paper, 15.  

74 For a more in depth discussion on this see Sparrow, M. K. (2000). The regulatory craft. Harvard 
University, Cambridge, USA. Part II. Emergence of Regulatory Craftsmanship 

75 Ayres, I., & Braithwaite, J. (1992), p 35.  
76 For a broader discussion on this, see Braithwaite, J. (1985). To punish or persuade: Enforcement 

of coalmine safety. SUNY Press.  
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Figures B1 and B2 at back of thesis, pp276-277).77 Within the pyramid, most enforcement action 

is said to occur at the base of the pyramid, with very little occurring at the top.  

 

 The power of the enforcement pyramid is its capacity to respond to a target’s fluctuating 

compliance in a tit for tat manner. The tit for tat response to non-compliance operates by moving up 

and down a scale of sanctions in response to each regulatory target’s vacillating attitude to 

compliance. For instance, an agency responding to a target’s vacillating compliance can rapidly 

move from issuing the target with a low-level sanction (i.e., mere persuasion) to a mid-level 

sanction (i.e., civil penalty) based on little more than a target’s attitude to compliance. Ayres and 

Braithwaite urged that, ideally, the pyramid should have a few alternative sanctions available for 

each offence to enable the agency to select the most practical and legally and politically acceptable 

sanction for each individual case.  

 

 Despite its potential to help boost compliance there are limitations in the use of tit for tat 

enforcement strategies. For example, the tit for tat approach may allow serious non-compliers, who 

nevertheless exhibit good attitudes towards compliance, to escape severe sanctions. In the context 

of animal welfare regulation, Goodfellow argues that tit for tat enforcement strategies have led to a 

system that attempts to manage animal cruelty once it occurs instead of preventing its occurrence in 

the first place. 78 Nevertheless, Goodfellow does not condemn outright the meta-regulatory, co-

regulatory design approach of the framework or advocate that the system become predominantly 

deterrence based (i.e., command and control) as opposed to compliance based. Rather, he urges that 

regulatory design be adjusted to increase the punitive orientation of the system’s enforcement 

approach.  In practical terms, this would shift responses to non-compliance further away from 

persuasive mechanisms (e.g., initiating dialogue and providing informational instruments) and 

closer to punitive mechanisms, a balance that Goodfellow promotes as more reflective of 

community opinion on the seriousness of animal welfare breaches.79 

 

                                                 
77Morgan, B., & Yeung, K. (2007). (p. 196). Cambridge University Press. Morgan and Yeung’s 

figure acknowledges the work of Ayres and Braithwaite, referring most specifically to Braithwaite’s ideas in 
Braithwaite, J. (1985).  

78 Goodfellow, J. (2014), Animal Welfare Law Enforcement: To Punish or Persuade? In P. 
Sankoff, S. White & C. Black (Ed.), Animal Law in Australasia, Continuing the Dialogue. 2nd Edition. (p. 
184). The Federation Press, NSW.  

79 Goodfellow, J. (2014), (p 206). Goodfellow gives the impression that enforcement should not 
avoid punitive mechanisms to the point that targets can cause serious animal harm and evade serious 
punishment by simply demonstrating a cooperative attitude to compliance.  
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 Yeung identifies another major limitation related to the tit for tat approach. She argues 

that Ayres and Braithwaite’s original pyramid should have identified the need for proportionality 

and consistency so that the tool used to secure compliance is proportional to the offence’s 

seriousness and is informed by the social purpose to be promoted. 80   Yeung believes that 

incorporating proportionality and consistency into the pyramid would have the benefit of informing 

and constraining the enforcing authority’s powers.  

Goodfellow (2014) appears to support Yeung’s advocacy to incorporate proportionality and 

consistency into the enforcement pyramid. In terms of the Australian animal welfare framework, he 

states that: 

The consequences of non-compliance in terms of harm caused to the animal/s 

must be a key criterion for determining the correct enforcement response, rather 

than simply considering the regulatory target’s attitude to compliance. Non-

compliance that results in harm to animals should be met with punitive sanctions 

in the first instance. (p. 205). 81   

 

 Morgan and Yeung (2007) describe another major flaw in Ayres and Braithwaite’s original 

two-dimensional regulatory enforcement pyramids: 

Most regulation is already in the hands not of government officials but of the myriad 

individuals employed in the private sector and that, often more can be achieved by 

harnessing the enlightened self-interest of the private sector than through command and 

control regulation. (p. 125).82 

 

 Responding to this particular criticism, Grabosky remodelled the original enforcement 

pyramid, giving it three dimensions (see Appendix B, Figure B2 at back of thesis on p. 277). 83 His 

three-dimensional pyramid has three faces representing all three types of RAGs. Face one 
                                                 

80 Yeung, K. (2004). Securing compliance: A principled approach. (pp. 201 – 203). Bloomsbury 
Publishing. In Morgan, B., & Yeung, K. (2007). An introduction to law and regulation: text and materials. 
Cambridge University Press, UK. Yeung described how this approach can unintentionally permit perpetrators 
of serious regulatory breaches (e.g., significant harm) to avoid severe regulatory responses simply because the 
perpetrator always cooperated with the regulator. Yeung also described how the approach can enable minor 
breaches to be dealt with in a punitive, severe way, in cases where the target did not co-operate with the 
regulator. 

81 Goodfellow, J. (2014). 
82 Morgan, B., & Yeung, K. (2007), (p 125). 
83 Grabosky, P. N. (1997). Discussion paper: Inside the pyramid: Towards a conceptual framework 

for the analysis of regulatory systems. International Journal of the Sociology of Law, 25(3), 199. 
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symbolises Ayres and Braithwaite’s original focus, being the State regulatory apparatus and the 

regulatory targets. Face two represents industry associations and public interest groups (PIGs) 

involved in the sector, and face three represents relevant service organisations including insurers 

and banks. In this prism, the horizontal dimension shows the involvement of first, second and third 

party institutions and the vertical dimension represents the rising scale of coercive responses 

applicable to each regulatory actor group (RAG). By adding second and third party RAGs to the 

pyramid, Grabosky highlights the coercive leverage that each possess.84 To illustrate the potential of 

the three-dimensional pyramid, Grabosky drew a comparison with liability law, which is overseen 

by the state but pragmatically enforced by insurers who require industry to implement internal 

control systems as a precursor to receiving insurance.  In this instance, third party RAGs exercise 

more coercive power than the state.   

 According to Grabosky, the biggest advantage of the three-dimensional pyramid is that it 

enables policymakers and regulators to visualise both the levels of coercive sanctions and the mix 

of institutional forms (RAGs) within the system.  

Linked to the success of the enforcement pyramid is the ‘benign big gun’ concept. 85  

Essentially, the benign big gun depicts the concern that if a pyramid’s apex sanction is rarely 

activated, then the pyramid’s entire range of sanctions will be undermined (see Appendix B, figure 

B3 at back of thesis, on pp. 275-295). Building on the earlier work of Ayres and Braithwaite, 

Grabosky, Walker and Braithwaite popularised the benign big gun concept based on their research 

project. 86 This project examined the enforcement behaviour of 96 Australian regulatory agencies. 

These scholars identified a cluster of agencies operating in a manner they described as possessing 

large ‘regulatory sticks’, whilst ‘speaking softly’. Benign big gun agencies were found to wield 

huge powers, including the power to shut down businesses, seize the wealth of regulatory targets 

and revoke licenses but in practice, these agencies rarely evoked these powers or even resorted to 

the next sanctions down (i.e., criminal prosecutions). This was despite justifiable reasons to use 

more punitive sanctions and potential community support to do so. Their failure to activate the most 

severe sanctions undermined the efficacy of the enforcement pyramid as a whole. 

                                                 
84 Grabosky, P. N. (1997), 198-200. 
85 For discussion involving the ‘benign big gun’ dynamic, see Braithwaite, J., Walker, J., & 

Grabosky, P. (1987). An enforcement taxonomy of regulatory agencies. Law & Policy, 9(3), 323-351. In this, 
they refer to findings from a 1986 study of the disparate enforcement strategies employed by Australian 
business regulatory agencies. 

86 This study can be found in Grabosky, P. N., & Braithwaite, J. (1986). Of manners gentle: 
Enforcement strategies of Australian business regulatory agencies. See LIAN, O. Of Manners Gentle. 
Retrieved October 14, 2015 from aic.gov.au. 
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 It appears that the ‘benign big gun’ dynamic is also operating in the Qld animal welfare 

system. The Qld Department of Agriculture and Fisheries (DAF) has the power to apply sanctions 

that would launch a prosecution or curb a saleyard or related business’s capacity to operate. Despite 

this power, relative to the number of animals traded through Queensland saleyards, the Department 

appears unlikely to evoke these apex sanctions. This impression is confirmed by access to records 

obtained by Steven White from the Department through ‘right to information’ (RTI). 87 These 

records will be discussed again later in the thesis. Looking more broadly at whether the benign big 

gun dynamic applies to the farm animal (welfare) system on a national level, the literature reviewed 

indicates this is likely. For instance, Goodfellow characterises the enforcement approach broadly 

implemented by government for Australian non-domestic (includes farm animals) animals as a 

‘compliance enforcement approach’, as opposed to a ‘deterrence approach’. 88  In contrast to 

deterrence enforcement, compliance enforcement is less focused on punitive sanctions to achieve 

compliance, and correspondingly less likely to use apex sanctions. 89  A clear example of an 

Australian animal welfare framework featuring both compliance enforcement and a correspondingly 

low use of serious sanctions may be the live animal export system. The relevant Department’s 

website seems to reinforce this view.90  

 The insights of responsive regulation, and its critiques, raise important questions for this 

research. For example, who are the first, second and third party RAGs in the Qld saleyard 

framework, and to what extent are they currently participating in the regulatory framework 

governing Qld saleyards? Are regulatory targets escaping meaningful sanctions by merely 

demonstrating a positive attitude towards compliance? And is there a difference in the enforcement 

styles preferred by first, second and third party RAGs? 
                                                 

87 Without obtaining information through RTI (similar to FOI), it is practically impossible for the 
community to know whether evidence of animal cruelty is resulting in serious sanctions or not. I was given 
access to two electronic files, released under the Department's ‘Right to Information Services’ (e.g., Right to 
Information Services, DAF (QLD). Scholar, Steven White, July 15, 2015, obtained these. File A Release –
CENT AW Quarterly Report (showing the Department’s animal welfare cases involving cats, dogs and horses 
in addition to farm animals relevant to QLD saleyards, between 2005-2015) and File B Release – ACPA 
Prosecutions Finalised Court Results (showing dates between 2003-2013, and again, involving cases with 
cats, dogs and horses as well as farm animals relevant to QLD saleyards).  

88 By the term ‘compliance enforcement’, Goodfellow refers to the government’s adoption of meta-
regulation (delegating regulatory responsibility to industry) combined with responsive enforcement (focused 
on education and advice to obtain compliance). See Goodfellow, J. (2014), (p 197).  

89 Goodfellow, J. (2014), (pp. 308-329).  
90 For evidence of a lack of serious sanctions applied to non-complying live animal exporters, see the 

federal Department of Agriculture and Water Resources (DAWR) list of regulatory compliance investigations 
(non-compliance outcomes in links under the status tab) http://www.agriculture.gov.au/export/controlled-
goods/live-animals/livestock/regulatory-framework/compliance-investigations/investigations-regulatory-
compliance/ Retrieved February 24, 2016. 
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c. Tripartism 

Building on Grabosky’s three-dimensional enforcement pyramid, the concept of ‘regulatory 

tripartism’ encourages private, public and corporate actors to collaborate in order to meet regulatory 

objectives, better serve consumers and share information.  This approach is considered “actor 

centred” rather than systems centred, and is focused on co-regulatory approaches and hybrid 

institutions.91  In comparison with the command and control (i.e., direct) regulatory approach, this 

approach is generally assumed to be a less costly means for meeting regulatory goals.92  

 Originally ‘tripartism’ was promoted by Ayres and Braithwaite for its capacity to increase 

public interest group (PIG) involvement, thereby energising regulators and helping them to avoid 

‘regulatory capture’. 93 Grabosky progressed this idea by emphasising the crucial role played by 

third party RAGs, for instance, insurers and banks as well as PIGs. He notes the capacity of third 

party RAGs to, ‘bring influence directly to bear upon regulated entities by mobilising adverse 

publicity in the aftermath of significant non-compliance or by dealing in a constructive manner with 

the regulatory target, beyond the regulatory gaze of government.’  (Grabosky, 1997, p. 198).  

Tripartite theory deems that by broadening the range of RAGs participating in the 

regulatory process, new regulatory opportunities become available to RAGs and governments. 

These new opportunities are said to strengthen the leverage of RAGs in pursuit of regulatory goals 

and to expand governments’ access to devolution and power sharing arrangements to modify 

behaviour.94   

Despite these advantages, tripartism generates some risks. For example, Morgan and Yeung 

point out that although tripartism brings a broader range of RAGs into regulatory deliberations, the 

deliberations typically feature a ‘cost-benefit’ calculation. This calculation often includes the 

                                                 
91 Morgan and Yeung provide an example of a regulatory body operating in a hybrid manner.  They 

describe the subsidiary of the Food and Agriculture Organisation (and of the World Health Organisation) 
known as ‘Codex Alimentarius’. This body sets international standards, which are voluntary for nation states, 
but which are presumed to entitle a nation to trade under the WTO. Therefore, participation is said to be 
“leveraged through the power of cross-national trade”. See Morgan, B., & Yeung, K. (2007), (p 321).  

92 See for instance, Grabosky, P. N. (1995). Using non‐governmental resources to foster regulatory 
compliance. Governance, 8(4), 527. 

93 A broad definition for ‘regulatory capture’ is provided by Dal Bó, E. (2006). Regulatory capture: a 
review. Oxford Review of Economic Policy, 22(2), 203-225. This is: “regulatory capture is the process 
through which special interests affect state intervention in any of its forms, which can include areas as diverse 
as the setting of taxes, the choice of foreign or monetary policy or the legislation affecting R&D” (p 203). See 
also, Ayres, I. & Braithwaite, J. Responsive Regulation: Transcending the Deregulation Debate (1992) (pp.  
57, 58). Oxford University Press. UK. 

94 See for example, Grabosky, P. N. (1995), 543-546. 
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expectation that the framework’s RAGs will collectively be responsible for covering the whole or 

part of the cost of enforcing any changed standard.95 Stronger, better-resourced RAGs, for instance 

industry peak groups, may seek to devolve implementation costs to weaker RAGs (e.g., animal 

protection groups may be expected to finance educational instruments).96 Some RAGs may not be 

so happy to perform the responsibilities allocated to them under tripartism, especially if stronger 

RAGs are passing the ‘collective action costs’ onto ‘victim’ groups. An example of a victim group 

in the saleyard system bearing this cost is where community animal protection PIGs supply (free) 

animal welfare compliance monitoring and information dissemination at saleyards, with no 

financial (or extra resources) input from industry groups. 

 Although tripartism expands the range of regulatory participants, it tends to operate against 

a backdrop in which the state facilitates while market mechanisms implement public policy. 

Grabosky identifies how, in this situation, private RAGs are increasingly left to take responsibility 

for the mechanisms’ success. 97 Thus it appears tripartism is focused on increasing industry self-

regulation but Grabosky describes it as going beyond this. In his view, tripartism involves many 

‘layered webs’ of regulatory influence, with only a tiny portion of conventional activity, which may 

include for example, monitoring and command and control enforcement being implemented by 

regulatory agencies.98  

 The writing of Grabosky suggests that perhaps the greatest contributions tripartism makes 

to regulatory theory are first, its potential to assist RAGs to see their own unique coercive 

instruments, and second, to help RAGs recognise the potential of their own instruments to exceed 

the state’s coercive capacity. This includes coercively empowered industry associations (e.g., 

disciplinary boards and national associations), which possess the power to suspend or expel their 

members.99   

 To sum up, despite its claimed advantages, tripartism comes with risks which include: the 

risk of losing some accountability and legitimacy by allowing private firms to be seen as directing 

public business; the risk that markets and consumers may not be the best arbiters of which products 

the market should produce and which instruments should regulate their production (i.e., self-

ordering), and finally, the risk that, in the absence of adequate input from independent and 
                                                 

95Morgan, B., & Yeung, K. (2007), (p 54).   
96 Morgan, B., & Yeung, K. (2007), (p 54). 
97  Grabosky, P. N. (1995). Using non‐governmental resources to foster regulatory compliance. 

Governance, 8(4), 544. 
98 Grabosky, P. N. (1995), 537. 
99 For deeper discussion on the potential benefits and challenges for tripartism see Grabosky, P. N. 

(1997), 195-201. 
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government RAGs, regulatory deliberations may omit suitable regulatory options and/ or neglect 

the public interest altogether.100  

 

 In response to these sorts of accountability concerns, Grabosky, accepts the loss of some 

accountability as a trade-off for what he sees as more efficient, democratic outcomes. 101  He 

acknowledges that tripartism tolerates RAGs having different or dual sources of funding (e.g., 

‘hybrids’ with both state and non-government organisation (NGO) resources), and even accepts that 

some RAGs have more government influence than others; for instance, peak industry RAGs tend to 

have more influence than PIGs. 102  Grabosky does emphasise however, that for tripartism to 

succeed, governments must select appropriate institutions and entities with which to co-regulate. He 

also urges that RAGs do not detract from each-others’ capacity to meet regulatory objectives.103  

 

Considering the relevance of tripartism to the Qld framework, some obvious questions 

come to mind. To what extent are public interest and corporate RAGs engaged in promoting 

compliance in Qld? To what extent does tripartism already operate within the Qld framework and 

should it be further embraced? Most importantly, how can the risks associated with tripartism be 

dealt with by this system?  

 

d. Cooperative Regulation  

Cooperative regulation (or co-regulation) is another regulatory approach that has been suggested for 

animal welfare regulatory systems. Building on the insights of tripartism, co-regulation promotes 

the idea of various regulatory actor groups working together towards a shared regulatory goal. 

Basically, it involves the private and the public sector coming together to form a hybrid regulator.104 

Within this approach, the regulator and industry together drive the setting of welfare standards and 

operational outcomes. Co-regulation usually adopts ‘negotiated regulatory instruments’, preferring 

‘voluntary agreements’ (e.g., codes of practice and quality assurance (QA) systems) to legal 

                                                 
100 Grabosky, P. N. (1995), 529. 
101 Some ‘trade-offs’ may be required when using tripartism. See for instance, Grabosky, P. N. 

(1995), 543. 
102 Grabosky explains that the non-hybrid regulatory actor groups may only be connected to 

government by a basic legal foundation.  
103 Grabosky, P. N. (1995), 543.  
104 See especially, Gunningham, N. (2010). Environment Law, Regulation, Governance: Shifting 

Architectures. In Proceedings from the Griffith University Emerging Scholars Colloquium 2010. Queensland. 
See also Gunningham, N., Grabosky, P. N., & Sinclair, D. (1998). ‘smart regulation’: designing 
environmental policy (Vol. 514). Oxford: Clarendon Press. 
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instruments (i.e., legislation) and ‘market-based instruments’ (i.e., taxes). The preferred 

enforcement strategy for co-regulation is ‘responsive regulation’, because it takes into account the 

regulatory target’s attitude when determining which sanction to apply for a breach, and its tit for tat 

dynamic facilitates on-going negotiation towards compliance between the regulator and industry. 

Bringing together private and public actors and permitting the regulator and the regulated industry 

to drive standard setting and operational outcomes is also seen as reducing the cost of regulating.  

 The literature reviewed identified four key weaknesses in the co-regulatory approach. First, 

a general criticism of co-regulation is its common use of tit for tat or ‘responsive regulation’, the 

shortcomings of which have been discussed above, especially by Goodfellow. 105   A second 

criticism, made by Morgan and Yeung, is that co-regulatory frameworks rarely contain sufficient 

conscription.106 This is the notion that documentation relating to the implementation of voluntary 

measures must be regularly audited, a process that is generally highly resource intensive. Third, 

scholars have highlighted the challenge for co-regulation to bring together the instruments 

appropriate for success. For example, co-regulation prefers voluntary agreements (e.g., negotiated 

instruments) over legal and market instruments, a preference criticised by some environmental 

regulatory scholars as problematic.107  

 

 In co-regulatory settings, the problem is that voluntary instruments may be adopted by 

regulators and targets for the wrong reasons; for example, to lock certain RAGs out of regulatory 

decision-making rather than to help modify non-compliance. 108  Morgan and Yeung note how 

important it is that co-regulatory systems avoid pairing together low coercion instruments. For 

instance, voluntary instruments, like non-mandatory codes of practice, should not be paired with 

abdication instruments, such as QA systems, a pairing that already exists within the Qld saleyard 

system (e.g., reliance on model codes with saleyard and livestock transport QA schemes). When 

combined with tit for tat enforcement, it is easy to see how combining low coercion and abdication 

instruments is likely to leave the market solely responsible for exposing consumer interest issues, an 

                                                 
105 See for example, Goodfellow’s critique of ‘tit for tat’ in, Goodfellow, J. (2014), (pp.  183-207).  
106Morgan, B., & Yeung, K. (2007), (p 54).  
107 Jorgens, H., & Busch, P. O. (2005). Voluntary Approaches in Waste Management: The Case of 

the German ELV Program. Industrial Transformation. Environmental Policy Innovation in the United States 
and Europe. MIT: Cambridge, p 95.  

108 In contrast to legal or market instruments, negotiated instruments are normally restricted to a 
public authority’s agreement with a regulatory target. This effectively locks other RAGs, including for 
example, environmental or animal interest PIGs, out of the process. See Jorgens, H., & Busch, P. O. (2005), 
95. 
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outcome that omits the public interest. 109  Finally, in the view of Morgan and Yeung, co-

regulation often provokes a sense of blind faith that co-regulation will of itself, initiate the best 

response to non-compliance. Applied to the Qld saleyard system, this concern indicates a need for 

review.110  

 

 Regarding the extent to which co-regulatory implementation and enforcement strategies 

exist in the Qld and national saleyard framework, the literature demonstrates that it is 

predominantly the regulator in conjunction with industry groups that control the standard setting 

and operational outcomes of the system in both national and state contexts. Critiques of co-

regulation give rise to three important questions that must be asked of the Qld system:  

 

• Has a cooperative approach produced regulatory enforcement responses that permit 

animal harm to go unsanctioned? 

• Is the Qld DAF and saleyard industry groups’ support for a proposed increase in 

‘negotiated instruments’ (e.g., voluntary agreements) motivated by the intention to lock 

animal protection PIGs out of the (welfare) standard setting process?  

• Does the Qld framework rely too strongly on voluntary instruments, leaving the market 

solely responsible for exposing public interest issues?  

e. ‘Smart regulation’  

‘Smart regulation’ offers a principle based set of guidelines to assist in designing a context-specific 

regulatory strategy and framework.111 It emphasizes the need to transition towards more flexible 

and innovative forms of social control by moving beyond the use of just one or two conventional 

regulatory instruments (e.g., direct regulation and an economic instrument). As with tripartism, 

‘smart regulation’ also advocates the utilization of a broad range of non-state third party RAGs to 

help attain desired compliance goals.  ‘Smart regulation’ guidelines are a sub-theory of responsive 

                                                 
109 Scholz defines ‘tit for tat’ enforcement as, “The strategy requires agencies to be reasonable 

toward cooperative firms, vengeful toward cheaters, unrelenting in pursuit of chronic evaders, but conciliatory 
toward repentant firms.” For a detailed discussion of this strategy, see Scholz, J. T. (1984). Voluntary 
compliance and regulatory enforcement. Law & Policy, 6(4), 385-404. 

110 For a more detailed discussion on the danger of slavishly adopting single regulatory strategies, see 
Morgan, B., & Yeung, K. (2007), (pp.  338-343).  

111 For detailed descriptions of ‘smart regulation’, see Gunningham, N., & Sinclair, D. (1998). 
Designing smart regulation. In Economic Aspects of Environmental Compliance Assurance. OECD Global 
Forum on Sustainable Development. Also see Gunningham et al., (1998).  
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regulation because they advocate taking the regulatory target’s attitude towards compliance into 

account when sanctioning the actor for a breach.    

 

According to the ‘smart regulation’ guidelines, the first step in designing or reforming a 

regulatory system is context specific research to determine: 

1 The system’s regulatory objectives, any current problems, available policy options and 

requirements for consultation and participation; 

2 whether the regulatory actor groups in the regulatory interactions are from the public or 

private spheres, and 

3 the range of regulatory approaches that may suit the system. 

 

        After this initial research, the guidelines recommend adherence to a number of design 

principles including: 

• Prefer less interventionist measures to gain compliance; 

• maximize opportunities for ‘win-win’ outcomes; 

• prefer policy mixes that use a broad range of institutions and instruments; 

• move up the dynamic instrument enforcement pyramid only as far as is required to 

achieve policy goals; 

• empower third party actor groups with the potential to act as surrogate regulators, and 

• adopt ‘new generation policy instruments’ (i.e., voluntary and market based 

instruments) already developed by the environmental sector, especially those that can 

be implemented by second and third party regulatory actor groups (RAGs). 

 Looking at the Qld saleyard system through the prism of the ‘‘smart regulation’’ guidelines 

may help to identify, for example, the range and accessibility of sanctions, the enforcement style, 

the regulatory instruments available, the range of regulatory actor groups involved and their 

inherent coercive strengths. 

Consistent with any set of guidelines, the literature demonstrates that the ‘smart regulation’ 

guidelines have limitations. For instance, Morgan and Yeung see the ‘smart regulation’ guidelines’ 

heavy reliance on the capacity of policy makers, instruments and the law to achieve regulatory goals 

as challenging. 112 In their view, achieving regulatory goals is difficult because social systems, 

                                                 
112 Morgan, B., & Yeung, K. (2007), (p 129). 
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including the legal system, do not always succeed in influencing different social systems, and 

policy prescriptions do not always succeed in directly employing the law’s instrumental force, both 

of which they see as important for effective use of ‘smart regulation’.  Another concern with the use 

of ‘smart regulation’ guidelines is that they may distract from the framework’s regulatory goals. To 

counter these concerns, the argument can be made that so long as expectations of ‘smart 

regulation’s potential are realistic, and a normative yardstick is adopted (with guidelines to keep the 

focus on regulatory objectives), then ‘smart regulation’ guidelines remain beneficial.113  

An example of a normative yardstick is a set of ethical principles against which to measure 

framework decisions and outcomes, to ensure that certain values are being fulfilled. For example, a 

normative yardstick for the Qld saleyard framework may include the well-established Banner 

Principles, or the broadly recognised Five Freedoms, both of which are also acknowledged in 

chapters three and four.114  However, if only one ethical value could be adopted as a normative 

yardstick to measure the Qld saleyard system’s design, decision-making and outcomes, most 

literature points to one value. The literature reviewed suggests that protecting the most vulnerable 

animals and those of the lowest dollar value is pivotal because they are the most prone to negative 

welfare outcomes.115  

f. Collective Bargaining 

Collective bargaining has been proposed by Widener (2009) as an approach to draw together groups 

with disparate animal use attitudes so that effective negotiation about animal welfare standards can 

begin. He describes its application to animal welfare contexts as:   

An initial stage protocol for each type of animal management that imperfectly addresses the 

polarised views of animal welfare, massaged by negotiation among the accommodating, 

thoughtful centre of each camp. In effect, collective bargaining to implement an “animal 

                                                 
113 See Grabosky, P. N. (1997), 195-201. See also Bloom, G. (2008, September). Regulating animal 

welfare to promote and protect improved animal welfare outcomes under the Australian Animal Welfare 
Strategy. In Proceedings of AAWS International Animal Welfare Conference, Gold Coast, Queensland: 
Australia. 

114 For discussion on the Banner principles and the Five Freedoms, see Council, F. A. W. (2009). 
Farm animal welfare in Great Britain: Past, present and future. Farm Animal Welfare Council. 

115 With regards to the higher welfare risks faced by the framework’s vulnerable animals and those of 
the lowest dollar value, see for instance: a report by animal interest PIG, Animal’s Angels, who have ‘been 
infield’ to observe the operation of this regulatory framework. See ‘Lowe, D., & Kerkenezov, P, (2012, 
February 15). Australia’s Contradiction – Farmed Animal Welfare. Gateway to Farm Animal Welfare. 
Animal Production and Health Division. Retrieved June 12, 2012, from  
http://www.fao.org/ag/againfo/themes/animal-welfare/aw-
resources/publications/en/?no_cache=1&page=4&ipp=5. 

http://www.fao.org/ag/againfo/themes/animal-welfare/aw-resources/publications/en/?no_cache=1&page=4&ipp=5
http://www.fao.org/ag/againfo/themes/animal-welfare/aw-resources/publications/en/?no_cache=1&page=4&ipp=5
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labour accord” for clusters of animals under management with impartial “umpires” who 

record, for ratification by the bargaining parties, those elements negotiated that control 

future animal management for those species included within the negotiated pact (p. 3). 116 

 This approach’s bargaining aspect relates not only to the standard of care that will be 

collectively agreed upon, but also to the reliance that one sector may have on another to fulfil their 

own obligation to deal compassionately with these animals. For instance, the saleyard relies on the 

animal transporters unloading animals at saleyards to check animals and promptly notify (yard) 

management of unfit animals so they can be dealt with in compliance with welfare regulation.   

Since the Qld system comprises such a long chain of animal handling links, this approach has the 

potential to be very useful.     

 Widener advocates that even between animal use and animal (protection) interest groups, 

there will be issues upon which all parties’ interests can be reasonably accommodated without each 

party falling into the trap (and expense) of vilifying or opposing the other. He does however caution 

against one party seeing itself as representing the lone public interest position, as this will lead to a 

‘right against wrong’ unproductive negotiation.  

 Collective bargaining does not rule out more coercive means of achieving objectives, it 

simply keeps them as a ‘last resort’. Widener suggests that only achievable issues be used to head 

towards the accommodation of all parties’ interests. The next step is to adopt best practice animal 

treatment protocols and regulations to achieve this, with all party’s acknowledging the legitimate 

interests of others, so that collective bargaining can begin. Two basic matters that Widener proposes 

parties can begin by agreeing on are, first, that better animal treatment equates to a morally 

improved society. Second, that conflict is better resolved ‘face to face’ than by using urban guerrilla 

warfare tactics.117     

 After reaching common ground on these two issues, the idea is that the process continues to 

build incrementally on shared agreements as a means of adopting welfare protocols to continually 

improve welfare. As the number of agreements increases, the process becomes more team-like, with 

each team continually cross checking the agreements being made against their own set of 

objectives. Limitations of this approach include the possibility that parties will try to revise 

downwards previously negotiated standards, or that individual party members may reject 

                                                 
116 Widener, M. N. (2010). Collective Bargaining as a Dispute-Reduction Vehicle Accommodating 

Contrary Animal Welfare Agendas. Kentucky Journal for Equine, Agricultural, and Natural Resources Law, 
2 p 3.  Retrieved February 14, 2013 from SSRN at http://ssrn.com/abstract=1439032. 

117 Widener, M. N. (2010). 23.   

http://ssrn.com/abstract=1439032
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unfavourable terms of an agreement or not agree on a method to resolve impasses. Widener 

suggests these obstacles can be prevented by ensuring each team leader properly educate their 

members on the “realm of possibilities” (i.e., achievable goals) as well as the procedure for 

resolving impasses. He also urges that teams remain focused on their objectives during tense 

negotiations.118  

 Collective bargaining is a desirable, if not essential, process for the Qld framework. 

Applied to this framework, collective bargaining could occur by selecting a representative from 

each of the following groups: saleyard patrons, community observers of animal handling, saleyard 

animal handlers, vets employed independently from industry, saleyard management, animal 

interest/ protection PIGs, the relevant welfare regulator, and peak saleyard industry organisations 

(e.g., livestock transporters, livestock slaughterhouses, livestock producers etc.). Having brought 

these representatives together, an “animal labour accord” can be made, with each group’s 

representative ratifying the commitment to compassionately and compliantly manage the saleyards’ 

vulnerable, unfit and/ or low dollar value animals. The accord should also include the actions that 

each sector will take to contribute towards the collective goal. A potential challenge for collective 

bargaining in the Qld saleyard framework may be the difficulty for non-industry RAGs to get a 

‘meaningful’ seat at the regulatory negotiating table to start with, a concept discussed further in the 

fieldwork of chapter five. 119 

 Reflecting on the collective bargaining approach, some questions that emerge are: Do the 

animal management processes in the Qld framework begin with the ‘collective bargaining’ initial 

stage protocol? If the ‘collective bargaining’ protocol is occurring in the system, how can it better 

address RAGs’ polarised views and improve negotiation? For collective bargaining to implement an 

“animal labour accord”, impartial umpires must record negotiated elements of future animal 

management (for ratification).120   Perhaps the process for setting regulatory standards for the Qld 

(saleyard) framework should be reviewed to see whether the collective bargaining principles have 

been adopted adequately in this process. This also raises the question of which the Qld framework 

could use as an appropriate impartial umpire for this role?  

                                                 
118 Widener, M. N. (2010)14. Further, during tense negotiations, Singer advises on the importance of 

focusing on a single, achievable goal, in Singer, P. (Ed.). (2013). In defense of animals: The second wave 
(Part III). John Wiley & Sons.  

119 For confirmation of this, see chapter five’s description of the difficulty faced by animal protection 
PIGs in getting a seat at the ‘table’ that actually sets the final standards, as opposed to the discussion groups 
that precede the actual standard setting. 

120 Widener, M. N. (2010). P 23.  
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 In addition to agreement on the standards to be reached, collective bargaining requires 

commitment from each RAG that they will contribute to implementation and compliance, and this 

point raises other questions for the Qld system. For example, do respondents feel that individual 

RAGs are contributing effectively? Are some sectors letting others down? To what extent do 

respondents appear to support the view that better animal treatment equates to a more moral society 

and that conflict between RAGs is best resolved ‘face to face’? Do disparate RAGs appear to be 

incrementally adding to their shared agreements (for improvement), and if not, how can this be 

progressed?  

g. Contributions from Environmental and Occupational Health and Safety Scholarship 

A large proportion of the more conventional regulatory theory literature focuses on occupational 

health and safety (OH&S) and environmental protection.121 Writers, including Hutter, Babcock and 

Vandenbergh have written extensively in these areas. 122 Although they may not make specific 

references to farm animal welfare regulatory frameworks, their critiques and the regulatory 

instruments they discuss are integral to discussions on the farm animal welfare framework. The 

research of these scholars has considered in depth the best regulatory measures to deal with barriers 

to improving OH&S and environmental protection regulatory outcomes. Some of their 

recommendations may be transferable to the sector of farm animal welfare regulation.  For example, 

writing about OH&S and environmental regulatory regimes, Hutter suggests that we need to expand 

our emphasis away from state actors to understand the integral role being played by non-state 

actors.  In terms of the mechanisms chosen to respond to regulatory problems, Babcock warns 

against the use of a single mechanism on its own. He stresses that the mix of mechanisms chosen, 

must, collectively, address the nature of the social problem, the problem’s context and the 

availability of regulatory tools. Meanwhile, Johnson highlights the strategy of ‘personal norm 

                                                 
121 Caulfield, M. (2009). Handbook of Australian animal cruelty law (pp.1-3). Animals Australia. By 

conventional, I mean a framework with possibly less polarised groups of regulatory actors and existing 
monitoring and formal record keeping processes, within an industry with processes that are more visible to the 
public. In addition, consumers are better informed of production processes, and there is a history of court 
decisions, which have challenged regulatory issues and developed some solutions. 

122 See for example, Babcock, H. M. (2009). Assuming personal responsibility for improving the 
environment: Moving toward a new environmental norm. Harv. Envtl. L. Rev., 33, 117 p 124. See also 
Vandenbergh, M. P. (2005). Order without social norms: How personal norm activation can protect the 
environment. Northwestern University Law Review, 99(3), 26. Further, see Vandenbergh, M. P. (2004). From 
smokestack to SUV: The individual as regulated entity in the new era of environmental law. Vand. L. Rev., 
57, 515-628. Finally see Hutter, B. M. (2006). 
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activation’ in changing the behaviour of regulatory targets. 123 All of these recommendations 

could be applied to farm animal welfare regulation.  

 Two areas of discourse may be particularly relevant in the context of regulating animal 

welfare in Qld saleyards.  From the environmental regulatory context, Vandenbergh advocates that 

policy makers prescribe second-generation instruments (such as market-based and voluntary 

mechanisms) to quantify and address the pollution contributed by individuals.124 He recommends 

careful analysis to determine which second generation instruments will be capable of motivating an 

individual to regulate his or her own behaviour (i.e., norm activation). After analysing case studies 

and other literature he concludes the most effective regulatory mechanisms ranked (in order) from 

one to five are: 

1 information regulation;  

2 environmental taxes (effective but politically unpalatable);  

3 economic incentives;  

4 pollution trading (perceived as too difficult); and finally  

5 command and control (costly to enforce and perceived as generally too intrusive).125  

 In Vandenbergh’s analysis, government is the ‘norm entrepreneur’, capable of strategically 

combining up to three of the above norm activation mechanisms to raise the compliance of 

individuals. Vandenbergh accepts that government oversight will be necessary to ensure second 

generation instruments are effective. Government bodies may also need assistance to become 

competent ‘norm entrepreneurs’, strategically switching between different regulatory (norm 

activation) instruments.  

                                                 
123 ‘Personal norm activation’ can be broadly defined as activating the informal obligations (norms) 

so that an individual feels compelled to act. An internalised sense of duty drives the individual to act, and this 
is reinforced by the guilt/negative emotion felt by the individual if they do not act. For further discussion on 
personal norm activation, see Johnson, S. M. (2008). Is Religion the Environment's Last Best Hope? 
Targeting Change in Individual Behaviour Through Personal Norm Activation. (August 7, 2008). Journal of 
Environmental Law and Litigation, 24.     

124 Second generation policy instruments are the less interventionist regulatory instruments popular 
from approximately the late 1980’s onwards. First generation instruments were mainly 1970’s instruments, 
and were state centred and ‘command and control’ focused. For discussion on this see for instance, 
Vandenbergh, M. P., & Steinemann, A. C. (2007). Carbon-Neutral Individual, The. NYUL Rev., 82, 1673-
1706.  

125Vandenbergh, M. P. (2005), 26. 
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 Another approach of potential relevance to animal welfare regulation is Gunningham and 

Sinclair’s Model for Environmental Partnerships in the Agricultural Sector.126 This model differs 

from ‘smart regulation’ because, although it advocates the use of a broad range of regulatory 

instruments, its main strategy is to identify times when a financial incentive is present and utilise it 

to unite RAGs with opposing interests, to work together towards a common regulatory goal.  Aims 

and design principles of this model include:  

• The pairing together of RAGs who are not natural allies to work cooperatively towards 

fulfilling regulatory objectives; 

• use of a wide variety of instruments, including those considered to be ‘new generation’ 

instruments; and 

• the preference for pairing together opposing RAGs during times of commercial 

incentive rather than waiting for a crisis. 

 This model could be useful to the Qld system since the cultural dissonance that exists 

between animal use groups, the community and animal interest groups, means it is unlikely that 

these groups unite naturally.  The more likely scenario, judging by recent media on the lack of 

animal welfare training and monitoring exposed within Australian saleyards, is that animal interest 

RAGs and animal use RAGs will come together only after the animal interest (i.e., protection) RAG 

has publicly embarrassed the animal use RAG or its industry.127  

 One way to counter the adversarial dealings between RAGs with opposed interests in the 

Qld saleyard system may be on the one hand, to increase the commercial benefits available to 

animal users who comply with welfare law. On the other hand, to facilitate cooperative 

relationships between opposing RAGs, for the joint benefit of meeting animal welfare regulatory 

objectives. Considering the usefulness of the ‘Model for Environmental Partnerships’ to the Qld 

saleyard system helped to stimulate questions about whether the Qld system is geared for this. 

Questions emerged around: the political lobbying power of animal use RAGs versus animal 

industry RAGs; whether low intervention enforcement dominates the Qld system, and whether the 

                                                 
126Gunningham, N., & Sinclair, D. (2002). Environmental Partnerships: Combining Sustainability 

and Commercial Advantage in the Agriculture Sector: a Report for the Rural Industries Research and 
Development Corporation. RIRDC.  

127 See for example, this industry journal article in which a peak livestock industry group discusses 
improvements that need to be made following its dealings with an animal interest group possessing evidence 
of non-compliance. Retrieved May 12, 2015 from 
http://www.qualitylivestock.com.au/uploads/120106%20ALPA%20Letter%20to%20members.pdf.  

http://www.qualitylivestock.com.au/uploads/120106%2520ALPA%2520Letter%2520to%2520members.pdf
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system is similar to environmental regulatory systems in that it is characterised by low visibility 

regulatory behaviour that occurs at a multitude of points over a vast area. Furthermore, literature 

from Gunningham prompts questions about which underpinning regulatory framework and design 

principles dominate the Qld system, and whether environmental law regulatory partnerships can be 

emulated by the farm animal welfare sector.  

2.3   Animal Welfare Scholarship 

a. Introduction 

My chosen analytical lens is principally orientated by the scholarship of the key regulatory 

theorists, Ayres and Braithwaite, and Gunningham and Grabosky, but it is also influenced by the 

views of animal welfare theorists working outside the boundaries of regulatory theory. This section 

summarises some key concepts, theories and debates in this area of scholarship that have influenced 

the thesis.  

b. Key Concepts: Welfare v Rights; Sentience & Painism, and when and why is Intervention 

justified? 

Animal Welfare V Animal Rights 

Regulatory actors attempting to represent the interests of farm animals are generally driven by one 

of two philosophical positions, an animal rights perspective or an animal welfarist perspective. It is 

crucial to differentiate the two perspectives because the position adopted often impacts the methods 

chosen by the actor to progress the reforms they seek. For example, slow, incremental change may 

be accepted by an actor who has adopted the welfarist perspective, but an actor from the rights 

based perspective may respond to this slow pace by taking more radical actions towards change or 

by withdrawing from the regulatory forum altogether.  

 The welfarist position is characterised by two things.  First, the anthropocentric way that it 

estimates the animal’s value. Second, by the way it estimates the degree of animal suffering 

acceptable, in order to meet human needs.128 Animal law experts generally agree that Australian 

                                                 
128 For a discussion on the merits of welfarism, see Wise, S. M. (1997). Thunder Without Rain: A 

Review/Commentary of Gary L. Francione's Rain Without Thunder: The Ideology of the Animal Rights 
Movement. Animal L., 3, 45. See also the writing of Peter Singer, who is often described as a ‘New-
Welfarist’. Despite acknowledging ‘speciesism’, Singer still ascribes a hierarchy of value to different animals 
depending on the degree of sentience each is accorded. He views abled humans and apes as the pinnacle of 
the hierarchy. For further exploration of his welfarist position, see Singer, P., & Mason, J. (2007). The ethics 
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state animal welfare statutes have been drafted from a welfarist perspective, with animals viewed 

first and foremost as property. 

 In contrast, an animal rights perspective attributes inherent value to the animal itself and 

frees animals from the status of ‘human property’. Animal rights critiques suggest that all animals 

should have a modicum of basic rights (for instance, the right to bodily integrity, and the right to 

have their basic behavioural needs met).129 Animal rights critiques do not measure the degree of 

suffering considered “acceptable” or the animal’s worth from an anthropocentric perspective.  More 

specifically, recent animal rights literature argues that rights can generate respect for the rights 

holders and deliver standing for animal advocates that duties cannot.130  

 The animal rights approach was primarily developed by Regan and Francione, with Regan 

behind the philosophy and Francione behind the legal perspective.131 Regan relies on the cognitive 

abilities of animals to argue for their rights, whilst Francione extends this approach to argue that 

animal sentience itself gives animals a moral claim to (legal) rights.  Francione also emphasises the 

‘property status’ of animals as the core obstacle to improvements. 

 Arguments from a specifically animal welfarist, animal rights or other normative 

perspective will not be a focus of this thesis.132 However, critiques from these perspectives have 

demonstrated concepts that are central to the way in which we conceptualise farm animal welfare. 

Similarly, critiques from the socio-political, philosophical-ethical and scientific disciplines also 

assist this process. By broadening the thinking of scholars, policy makers, lawyers and the 

community, these concepts help to illuminate framework problems as well as potential solutions.  

These theories have informed my analysis, but I will not critique, analyse or theorise further about 

them, except in so far as they relate to the empirical and pragmatic parts of my work.  

 

 

                                                                                                                                                                           
of what we eat: Why our food choices matter. Rodale. For a critique of welfarism see Francione, G. L., & 
Garner, R. (2010). The animal rights debate: abolition or regulation? Columbia University Press. 

129 See also Wise, S. (2014). Rattling the cage: Toward legal rights for animals. Da Capo Press. 
130 William A Edmundson, 'Do Animals Need Rights?' (2015) 23 Journal of Political Philosophy 
345. See also Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal World 
(Oxford University Press, 2013). 
131 For further discussion on animal rights, see Regan, T., & Singer, P. (1989). Animal rights and 
human obligations. See also Francione, G. (2012). Animals Property & The Law. Temple University 
Press. 
132 By a ‘normative perspective’ I mean that, from an ethical perspective, decisions are made 

according to duty, rules or moral standards.  
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Sentience and Painism 

‘Sentience’ is a common perspective employed by farm animal advocates to justify proposed 

regulatory change. It recognises that a wide variety of species, including food production animals, 

deserve protection and some level of autonomy based on their ability to perceive and feel. 

Utilitarian philosopher, Singer, focused attention on animal sentience in his analysis of what levels 

of suffering might be acceptable for different species.133  Arguments based on animal sentience 

feature strongly in the appeals of animal advocacy groups to treat farm animals more ethically.134  

 Often considered an extension of the concept of ‘sentience’, ‘painism’, introduced by 

Ryder, helps us to conceptualise the entitlements of various species.135 ‘Painism’ is the idea that 

regulation sets the degree of pain allowed to be suffered according to the species’ ability to suffer 

pain. If regulation sanctions a greater level of suffering/ pain than is considered appropriate for a 

species, or if the level set is greater than that which the community approves, then regulatory 

intervention is justified. The underlying assumption is that all sentient creatures have rights and that 

the moral status and entitlements of a species is determined by its ability to suffer rather than by its 

intelligence, species or autonomy.  

 Singer’s definition of "speciesism," is direct: ‘(A) prejudice or attitude of bias toward the 

interests of members of one's own species and against those of members of other species’ (Singer, 

1975, p. 7).136  In Ryder’s view, it is the doctrine of ‘speciesism’ that is partly responsible for the 

legal system’s apparent preferential treatment of some species over others.137   

When and why is intervention justified? 

Besides the debate around appropriate measures to deal with reform barriers, another core area of 

debate centres on what conditions justify regulatory intervention in the first place. Regulatory 

theorist, Sunstein, and earth jurisprudence author, Sagoff, argue that the appropriate trigger for 

intervening in ‘social regulation’ is to serve the public interest or the interests of the least 
                                                 

133 For discussion on sentience, see for instance, Singer, P. (1999). Sense and Sentience. The 
Guardian. 

134 For example, see the website of peak Australian animal advocacy group, Animals Australia 
(http://www.animalsaustralia.org). Retrieved June 11, 2015. 

135 For discussion on painism, see Ryder, R. D. (2001). Painism: A modern morality (pp.  27-29). 
Centaur Press. 

136 This definition of speciesism originated from Peter Singer, Animal Liberation (New York: Avon 
Books, 1975), 7. For a detailed discussion on the concept of ‘speciesism’, see Singer, P. (2011). Practical 
ethics. Cambridge University Press, Chapter 3. This is the third edition of this book, which was originally 
released in 1979.  

137 Ryder, R. D. (2000). Animal revolution: Changing attitudes toward speciesism. Berg Publishers. 

http://www.animalsaustralia.org/
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empowered. 138   Given the strong public interest in farm animal welfare and the limited 

empowerment of animal actors, it is arguable that farm animal welfare fits this category. These 

writers claim a widespread error by governments in their tendency to use the criterion of ‘market 

failure’ (not public interest) to justify intervention, and their tendency to use ‘efficiency’ (not 

disempowered interests) to determine the type of regulation adopted.  

 Similarly, from a social activist and political perspective respectively, scholars, Torres and 

Sanbonmatsu, argue that we live under a neoliberal political system, and therefore, regulatory 

intervention is justified if a regulatory system is not performing as a ‘functional participatory 

democracy’.139  Regulatory law scholars, including Ayres, Braithwaite and Grabosky, reinforce this 

view. They claim that to be a ‘functional participatory democracy’, the system must have 

transparent processes, wide representation, broad participation of interest groups, and government 

assistance for poorly resourced actor groups.140  

 In a similar vein, Australian political scholar, O’Sullivan infers that intervention is justified 

if the regulation in our neoliberal democratic system is not incorporating bedrock principles like 

‘equal consideration’ and the ‘justice principle’. 141 A concise definition of equal consideration 

given by Singer is: ‘the essence of the Principle of Equal Consideration of Interests is that we give 

equal weight in our moral deliberations to the like interests of all those affected by our actions.’ 

(Singer, 2011, p 20).142 In short, the justice principal is understood to entitle actors who qualify for 

‘social membership’ (i.e., actors who are not considered ‘natural animals’) to fairness and to state 

protection of their interests.143 In this context, the interests relevant to farm animals may be for 

example, the entitlement to their own bodily integrity, although they are excluded from this if they 

are considered to be ‘natural animals’.  

                                                 
138 For discussion about what should trigger regulatory intervention, see for example, Sagoff, M. 

(1990). The economy of the earth (pp.  7, 99). Cambridge: Cambridge University Press. See also Sunstein, C. 
R., & Nussbaum, M. C. (Eds.). (2004). Animal rights: Current debates and new directions. Oxford University 
Press, and Sunstein, C. R. (1993). After the rights revolution: reconceiving the regulatory state (pp. 227-228). 
Harvard University Press. 

139 See for instance, discussion in Torres, B. (2007), Making a Killing: The Political Economy of 
Animal Rights. Oakland California: AK Press, (pp.  4-7); and Sanbonmatsu, J. (2004). The Postmodern 
Prince: Critical Theory, Left Strategy, and the Making of a New Political Subject. New York: Monthly 
Review Press. See also Zittel, T., & Fuchs, D. (Eds.). (2006). Participatory democracy and political 
participation: can participatory engineering bring citizens back in? Routledge. 

140 For discussion on the importance of effective participatory democracy to a well-functioning 
regulatory system, see especially, Ayres, I., & Braithwaite, J. (1992), 17, 57, 81. See also Grabosky, P. N. 
(1995), 543-546. 

141 See O’Sullivan, S. (2009), (pp. 108-127). See also O'Sullivan, S. (2011). 
142 Singer, P. (2011), (p 20). 
143 For a more detailed discussion on the elements of the justice principle, see for example, Rawls, J. 

(2009). A theory of justice. Harvard university press. 
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 In terms of the application of these two principles, O’Sullivan sees the differential legal 

treatment that occurs between companion and farm animals as evidence of a failure to embrace 

these two principles. She argues that since many factory farm animals are now genetically 

engineered and possibly mutilated, they can no longer be considered ‘natural animals’, which 

technically qualifies them for ‘social membership’. The implication is that regulatory intervention is 

justified if the inherent equal consideration principle and the justice principle are not being upheld 

for all animals.  

 Another influential critique offering a different justification for farm animal welfare 

regulatory intervention is based on legal jurors, Sunstein and Nussbaum’s, ‘capabilities 

approach’.144  This approach recognises all animals’ need for food and water and their need to avoid 

discomfort, pain, injury, disease, fear and distress. Accommodating the concept of the ‘Five 

Freedoms’, the capabilities approach also recognises animals’ need to express normal behaviour.145 

In this approach, a ‘capabilities tool’ can be used to measure what a species needs to match its 

capabilities.  If humans’ duties towards a species are not facilitating what is needed for a species to 

fulfil its capabilities, a case can be made for regulatory intervention. The approach is widely used in 

policy making but is reflected only to a limited extent within Australian legislation, including the 

Animal Care and Protection Act 2001 (Qld) and the farm animal welfare codes of practice.  

 Although the views of these authors will not be the focus of the thesis, they are 

acknowledged because they elucidate justifications for regulatory intervention that can be applied to 

farm animal welfare systems. They suggest mechanisms that may be useful to address reform 

barriers and to meet regulatory objectives. As a whole, these arguments provide a basis from which 

to begin looking at the Qld saleyard welfare regulatory system, to determine whether intervention is 

justified and to recognise the barriers to reform. 

c. Key Theorists and Theories - Sagoff; Sunstein and Leslie; Torres, and O’Sullivan 

Sagoff  

Sagoff, an earth jurisprudence scholar, suggests earth-centred jurisprudence for environmental 

subjects and a similar approach for animal subjects. 146  Earth-centred jurisprudence deems 

environmental features and animals as “fragile values” which dwell in the category of ‘social’, and 

                                                 
144 For discussion on the capabilities approach, see Sunstein, C. R., & Nussbaum, M. C. (Eds.). 

(2004). Chapter 14.  
145 See the Five Freedoms on the RSPCA national website at http://kb.rspca.org.au/Five-freedoms-

for-animals_318.html. Retrieved November 11, 2013. 
146 Sagoff, M. (1990).  

http://kb.rspca.org.au/Five-freedoms-for-animals_318.html
http://kb.rspca.org.au/Five-freedoms-for-animals_318.html
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not ‘economic’, regulation. This is an important distinction because it is only ‘economic 

regulation’ that needs to be justified by reference to efficiency and equity of resource distribution; 

social regulation does not. Rather, ‘social regulation’ is justified by its role in determining and 

serving broad social, moral, aesthetic and ethical objectives that cannot be traded in markets.  

 Despite its idealism, this approach may be somewhat useful to hone arguments for better 

treatment of Qld saleyard animals. For example, if farm animal welfare regulation could be 

categorised as ‘social regulation’, then no ‘quasi price’ could be put on this ‘fragile citizen value’. 

This argument could for instance, challenge the economic emphasis in regulatory impact statements 

which dominate the submission process for reviewing existing farm animal welfare standards.147  

 Earth-centred jurisprudence raises two questions pertinent to my research: Does the Qld 

framework treat Qld animal welfare regulation as ‘social’ or ‘economic’ regulation? Further, what 

forces exist to convince regulatory actor groups (RAGs) to prioritise the ‘social regulation’ 

component of animal welfare regulation?  

Sunstein and Leslie 

 

In discussing their deliberative democracy (legal) centred approach, Sunstein and Leslie refer to 

farm animal welfare regulation as if it is ‘social regulation’.148  As ‘social regulation’ the first 

objective is for regulation to raise awareness amongst regulatory targets of the standard of care 

expected by the community. The second objective is to ensure that ‘deliberative democracy’ 

functions effectively during the preference formation stage of regulatory standard setting. In this 

context, ‘deliberative democracy’ requires all RAGs to have the opportunity to influence decision-

making. Regulatory mechanisms to implement deliberative democracy include: independent 

monitoring, transparent decision making with broad participation, and the use of effective 

                                                 
147 See the relevant RIS online at: www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-

ToF-Decision-RIS-OBPR-endorsed-Final-_AHA6.7.11.pdf. Retrieved October 13, 2015. See also de Witte, 
K. (2009). Development of the Australian Animal Welfare Standards and Guidelines for the Land Transport 
of Livestock: Process and philosophical considerations. Journal of Veterinary Behaviour: Clinical 
Applications and Research, 4(4), 148-156.In summary, the ‘Public Consultation RIS document ends with this 
statement: “There is no unanimous support for a single, shorter, time-off-feed option instead of the 30 hours. 
There is some support for a variety of shorter options. There is good support for a 30 hours time off feed limit 
in the context of the other related standards for calf transport from some government departments (not 
Queensland) and all industry respondents. Revision of the RIS has occurred and the current proposal for a 30 
hours time off feed standard will be recommended for government endorsement.” (p 90). 

148 See Leslie, J., & Sunstein, C. (2006). ‘Animal Rights Without Controversy’, 2006, p 1-26. 

http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Decision-RIS-OBPR-endorsed-Final-_AHA6.7.11.pdf
http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Decision-RIS-OBPR-endorsed-Final-_AHA6.7.11.pdf
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informational instruments to obtain disclosure from targets. 149   Interestingly, many of the 

recommendations made by the government commissioned Neumann Report, discussed in chapter 

four, endorsed these ideas.150  

 

 This literature provokes questions about the Qld saleyard regulation’s capacity to play its 

role of social regulation. For example, is the expected standard of care, broadly understood by 

regulatory targets? Do relevant RAGs feel that deliberative democracy is working effectively during 

the preference formation phase of standard setting? What instruments does the framework have, if 

any, for independent monitoring, transparent decision-making, and broad participation? What 

informational instruments (e.g., educational and disclosure) has the framework adopted for 

regulatory targets, and do respondents feel that these have been successful? In addition, what other 

informational instruments may be required by the framework to boost compliance? 

Torres 

 

Throughout his text, Torres, a social anarchist, offers a pointed critique based on speciesism, of how 

farm animal welfare is currently being regulated internationally. 151 He suggests that regulatory 

reform in this area will not be effective unless we first acknowledge what is really happening at the 

root level. At this level, Torres claims that all farm animal welfare regulation is inherently 

‘speciesist’, with animal exploitation justified by categorising other animals as inferior to human 

animals. Torres maintains the only way to challenge regulatory ‘speciesism’ is to recognise and 

challenge the social and economic mechanisms that mutually reinforce the oppression of animals 

(i.e., animals considered as “others”). To understand the oppressive cycle of the social and 

                                                 
149 The Australian National University Weblog describes ‘Deliberative democracy’ as: “The right, 

opportunity and capacity of anyone who is subject to a collective decision to participate (or have their 
representatives participate) in consequential deliberation about that decision. ‘Consequential’ means 
deliberation must have some influence.” Retrieved August 4, 2015 from 
http://deldem.weblogs.anu.edu.au/2012/02/15/what-is-deliberative-democracy/.   

150 The Australian Government Department of Agriculture, Fisheries and Forestry, Review of Model 
Codes. (2005). Review of the Australian Model Codes of Practice For the Welfare of Animals, Final Report. 
Report by Geoff Neumann & Associates Pty Ltd (2005, February 9). Brighton, SA: Neumann, G. 
Recommendations included, for example, more transparent regulatory decision making processes, broader 
participation in the regulatory process and independent reviews of the relevant science. In addition, Australia 
wide advertising of new or reviewed animal welfare standards, and longer public consultation times for 
submissions were other recommendations. 

151 Torres, B. (2007). See especially p 8.  

http://deldem.weblogs.anu.edu.au/2012/02/15/what-is-deliberative-democracy/
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economic instruments involved, Torres refers us to earlier scholar, Niibert’s, three prongs of 

oppression, namely: economic exploitation, unequal power and ideological manipulation.152 

 

 Torres’ thesis stimulates questions to ask of the Qld system. For instance, is there any 

evidence animal interest RAGs single out and challenge the social and economic mechanisms that 

reinforce on-going oppression and regulatory speciesism? And is there any evidence that the 

framework’s policy makers, relevant government departments or regulatory agencies recognise and 

avoid using mechanisms that embody these prongs of oppression? 

 

O’Sullivan 

In addition to the inherent speciesism that obstructs regulatory improvements for animals, political 

scholar, O’Sullivan, also emphasises the need for justifications for regulatory reform to be 

politically palatable to relevant decision-makers and the community.153 As previously discussed, the 

accepted justification for regulatory intervention is different depending upon whether the regulation 

is categorised as ‘economic regulation’ or ‘social regulation’. On this basis, it appears that the Qld 

framework’s animals would benefit more if the regulation was categorised as ‘social’ rather than 

‘economic’ in type, since it is easier to facilitate law reform under social regulation.  

 However, since this re-categorisation is unlikely to be broadly accepted, it seems prudent to 

introduce more politically palatable arguments to stimulate farm animal welfare reform. O’Sullivan 

posits two arguments for welfare reform that may be more politically palatable. 154  The first is from 

a political perspective and the second is from an ethical perspective. Her politically based argument 

points to the distinctly different levels of legal protection offered to Australian companion and farm 

animals and highlights the inconsistency of this division, given the bedrock principles of neoliberal 

democracies, that transparent processes and equal consideration must prevail. In O’Sullivan’s view, 

breaching accepted principles of our neoliberal democracy is a strong justification for legal reform.  

 O’Sullivan’s ethically based argument for animal welfare regulatory reform is more 

technical. She contends that traditional ethical arguments for reform were not effective because they 

lacked practicality. Traditional ethical arguments decreed that using different animals for different 

                                                 
152 The three prongs refer to: Economic exploitation, driven by difference, in the economic interests 

of society; unequal power, with control vested in the capitalist state (that sanctions the violence to maintain 
exploitation), and ideological manipulation, to support the economic order established in the first two prongs. 

153 O’Sullivan, S. (2011). Chapter 5. 
154 O’Sullivan, S. (2007). Advocating for animals equally from within a liberal paradigm. 

Environmental Politics, 16(1), 1-14.  
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purposes is not legitimate because decisions about animal use should be based on morally 

relevant criteria, including the animal’s sentience and cognitive ability. O’Sullivan criticises this 

critique for being based on what she terms an ‘external ethical inconsistency’ rather than being 

based on, her preferred, ‘internal ethical inconsistency’.155 By an ‘external ethical inconsistency’, 

she is referring to inconsistent use and regulation of animals based on moral criterion (i.e., sentience 

and cognitive ability), which she classifies as ‘external’ criterion. For example, an argument based 

on the ‘external ethical inconsistency’ may be that due to their level of sentience and cognitive 

capacity, monkeys should not be the subjects of any type of experimental use.  

 In contrast, O’Sullivan prefers to use an ‘internal ethical inconsistency’, in which the 

inconsistent use and regulation of an animal is based on internal/ fundamental criterion of its 

species. She argues that all animals of the one species should receive equal treatment under the law, 

regardless of their different uses. In O’Sullivan’s view, the existence of the ‘internal ethical 

inconsistency’ argument casts a shadow of illegitimacy on the way that we use the same species for 

different purposes (pet-keeping, scientific experiments, livestock breeding etc.). She believes this 

ethical argument to be the strongest argument for regulatory reform. However, to make this 

argument effectively, she acknowledges that all animal uses must first be made visible to the public 

to create a ‘level playing field’, where all animals of the same species receive equal regulatory 

protection.  

 Another core reason that O’Sullivan prefers the internal ethical inconsistency argument to 

justify reform is that in her view it is more practical, because it’s underpinning neoliberal style 

principles are already widely accepted by policy-makers. As previously discussed, the principles of 

transparency and equal consideration apply directly to the argument that all animals of the same 

species should enjoy equal legal protection and bodily freedoms. In her view, policy-makers are 

more likely to see the internal inconsistency argument as a valid justification for reform than they 

are to view the external ethical inconsistency (moral) argument.  

 Despite the likely opposition from animal use industries to O’Sullivan’s political and 

ethical arguments for animal use and regulatory reform, her arguments may be refined into 

practical, politically palatable cases for reform, especially given their basis on neo-liberal principles 

that are broadly accepted by rule-makers. O’Sullivan’s insights are also useful because they 

stimulate further questions that can be asked of the Qld framework. For instance, looking at 

saleyard animals of one species, for example a sheep, does the use of that individual sheep (e.g., for 

                                                 
155 For discussion on internal and external ethical inconsistencies, see O’Sullivan, S. (2011) (pp160-

163 and 172-174). 
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breeding, human consumption or for pet food) impact the degree to which the relevant sheep 

welfare regulation is enforced in the saleyard framework? And does industry acknowledge 

sentience and cognition criterion as valid determinants for deciding the use and (welfare) 

entitlements of saleyard animal species?  

2.4 Existing Animal Law Scholarship 

a. Introduction 

As described above, my chosen analytical lens is principally orientated by the scholarship of key 

regulatory theorists. However, it has also been influenced by the views of pragmatic animal law 

analysts, including Sunstein, Lovvorn and Weisbrot, and prominent Australasian animal law 

specialists, Sankoff, Bloom and McEwen. These authors have described barriers that obstruct farm 

animal welfare compliance and law reform.  Understanding these barriers is important because they 

affect potential welfare improvements that can be made by a range of regulatory actors. In preparing 

for my fieldwork, I examined their work to identify major impediments to improving welfare 

regulation and some suggested remedies. I was surprised to find a high degree of overlap in their 

individual approaches to farm animal welfare regulatory reform. Their comments centre on three 

main aspects of regulation:  

1 Statutory design and enforcement strategies; 

2 sentencing, and 

3 defining animal welfare.  

The following sections summarise their key critiques and suggestions for reform. 

b. Statutory Design and Enforcement Strategies  

In terms of the overall design of statutes, New Zealand (NZ) expert Sankoff speaks from his 

experience of NZ’s recently strengthened Animal Welfare Act 1999 (NZ). He suggests statutes 

should not always be accompanied by multi-dimensional regulatory regimes because this inevitably 

dilutes the entire regime.156  However, I have interpreted this comment from Sankoff as a caution 

against constructing complex, multi-tiered and unwieldy regimes, rather than as dissent on the idea 

of using a mix of regulatory methods.   

                                                 
156 Sankoff, P. (2005). Five Years of the New Animal Welfare Regime: Lessons Learned from New 

Zealand's Decision to Modernize Its Animal Welfare Legislation. Animal L., 11, 7. V-VI. 
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Australian expert, McEwen, would also like to see major changes to Australian animal 

welfare statutes. To be effective, he claims they should principally address ‘humane treatment’ 

instead of ‘overt cruelty’, and they should feature a duty of care section untrammelled by code of 

practice defence provisions.157 He would also like to see inspection powers expanded to permit 

random inspections, and (main) statutes incorporating updated standards, instead of updated 

standards appearing in separate legislation (as has recently occurred in Victoria).158  

Bloom and Sankoff both argue that the regulation of cruelty and the regulation of animal 

welfare should be separated. 159  They favour a ‘social process’, for example an administrative 

framework, to regulate animal welfare, leaving the criminal statute to deal only with cruelty 

offences. The idea is that animal welfare offences, or omissions that do not constitute cruelty, 

should be fined in the same way as traffic violations. A side benefit would be that proof of the 

offence would not rely on mens rea, since most regulatory offences rely on a strict liability 

threshold instead. There is an element of ‘trade-off’ here because it can be argued, as legal theorist, 

Mike Radford has, that this system may trivialise animal welfare offences.160 However, as Sankoff 

and others counter, serious sanctions are rarely invoked under Australian and New Zealand cruelty 

statutes anyway, so what is being lost may be being overstated. 

 Most experts identify core reasons for poor enforcement to include a lack of resources and 

political will as well as regulatory regimes that make enforcement too difficult. Australian expert, 

Bloom, addresses this issue by adopting the UK Better Regulation Task-force’s Checklist of Five 

Principles to guide regulators. 161 These rules encourage regulators to clarify for themselves the 

specific features of welfare that are amenable to regulation and the reasons why extra regulation is 

being imposed. It encourages them to recognise that animal welfare and cruelty regulation are two 

different topics, and to identify areas of regulation that could be moved from a legal to a social 

process where possible. Further, the Five Principles also encourages consideration of the full suite 

of potential regulatory reforms to address the regulatory problem concerned.162  

                                                 
157 See McEwen, G. (2011) Animal Law: Principles and Frontiers. (pp. 39-40). Retrieved November 

13, 2011, from http://www.bawp.org.au/wp-content/uplaods/2013/07/eBook-Final.pdf. 
158 An example of this is the Livestock Management Act 2010 (Vic). Retrieved September 9, 2012 

from www.dip.vic.gov.au/agriculture/about-agriculture/legislation-regulation/all-acts/livestock-management-
act. 

159 See for instance, Bloom, G. (2008, September), 32-34. See also, Sankoff, P. (2005).  
160 Radford, M. (2001). Animal welfare law in Britain: regulation and responsibility (p 104). Oxford 

University Press. 
161 The Checklist of Five Principles is located in Force, B. R. T. (2005). Regulation-Less is More: 

Reducing Burdens, Improving Outcomes. Cabinet Office, London. 
162 See 2.8 in Bloom, G. (2008, September).  

http://www.bawp.org.au/wp-content/uplaods/2013/07/eBook-Final.pdf
http://www.dip.vic.gov.au/agriculture/about-agriculture/legislation-regulation/all-acts/livestock-management-act
http://www.dip.vic.gov.au/agriculture/about-agriculture/legislation-regulation/all-acts/livestock-management-act


 

 

58 

In terms of enforcement agencies, Sankoff views it as preferable to use a single 

enforcement agency and McEwen suggests conflicts of interest must be avoided when selecting the 

agency. McEwen suggests a National Animal Welfare Statutory Authority with Commonwealth 

corporation powers (for administering and enforcing) as the best model for the regulator.163  

 

 United States (US) based expert, Lovvorn, blames enforcement problems not so much on 

regulators as on the failure of animal protection advocates and the public to effectively lobby 

lawmakers to close simple loopholes in the existing law.164 In keeping with his pragmatic views, to 

improve legislation Lovvorn prioritises resolving the dissonance between poll results that support 

animal welfare reform and the low receptivity of legislators and courts to this community sentiment.  

 

 In terms of reforming existing law, McEwen suggests that codes of practice (COPs) should 

be removed from the regulatory framework altogether. As previously noted, McEwen also 

advocates that the starting point for formulating policy should be whether an act (or omission) is 

humane, as opposed to whether it is ill treatment or harm.165  

 

 Perhaps less radical than McEwen, Bloom wants to optimise regulatory effectiveness by 

ensuring that all regulation be forced to comply with recognised standards before being released for 

implementation. This could mean, for example, that a proposed regulatory standard (e.g., under the 

new land transport standards, cattle can be denied drinking water for up to 48 hours during a land 

transport) is crosschecked with a set of widely recognised ethical standards before being 

approved.166   

c.  Sentencing 

In terms of sentencing, most animal law specialists counsel against the assumption that raising 

penal sentences automatically raises welfare outcomes. Sankoff’s experience with the NZ statute is 

                                                 
163 McEwen prefers this model to using Agricultural departments or RSPCA’s to enforce. He also 

suggests State Attorney General Departments as a second option. See McEwen, G. (2011) p 47.   
164 Lovvorn, J. R. (2005). Animal Law in Action: The Law, Public Perception, and the Limits of 

Animal Rights Theory as a Basis for Legal Reform. Animal L., 12, 148. 
165 McEwen, G. (2011) (pp. 39-40). 
166 Bloom recommends that all regulation comply with the UK Better Regulation Taskforce’s 

checklist of five principles, and that procedures permitted should comply with the Banner Committee’s 
guidelines. The Banner Committee deems some procedures objectionable. Bloom also urges that anti-cruelty 
statutes feature the Banner Committee principles. See Bloom, G. (2008, September).   
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that raising sentences is actually counterproductive since serious sanctions are rarely applied.167 

He suggests that providing judges with sentencing guidelines would be more productive. 

 Bloom believes that applying administrative and criminal sanctions simultaneously would 

be a better option than simply raising maximum penalties.168 McEwen is in agreement with the 

problematic nature of raising penalties and feels that sentencing will only be improved by strategic 

public interest litigation. He believes that this litigation must challenge and overcome current legal 

standing, interlocutory injunctions and confidentiality obstacles.169 United States expert, Lovvorn, 

agrees that increasing penalties is not the answer and advocates a focus on public activism for 

animal welfare instead.170  

 Some scholars identify the challenge of getting accurate ‘animal use’ information to the 

public as a major barrier since the public cannot lobby for more effective or tougher sentences for 

farm animal cruelty or for increased monitoring unless they are aware of the occurrence and 

frequency of the cruelty. Sankoff discusses, first, the misleading nature of government departments’ 

common assurances to the community that animal welfare is taken seriously and is under control 

when there are scarce enforcement resources and relatively few prosecutions. Second, he cites the 

lack of evidence that intensively farmed animals are free from ill treatment, despite community 

perceptions in New Zealand that the country’s Animal Welfare Act 1999 is effective. Sankoff 

blames community ignorance generated by the widely publicised increased penalties for cruelty and 

the similarly well promoted increased protections for non-human hominids (a species rarely found 

in NZ).171  

 In sum, Sankoff’s concern is that the government’s reasons for increasing cruelty penalties 

stem largely from politicians’ desire to market their state or country as having “high animal 

welfare” standards. Further, he sees the higher penalties as largely inaccessible to courts, due to the 

evidence needed and the political unpalatability of the penalty.  

 

d. Defining Animal Welfare 

 

In terms of how the farm animal use industry uses the term ‘animal welfare’, Bloom points to the 

tendency for animal use industries to promote the perception that ‘animal welfare’ is one of their 

                                                 
167 Sankoff, P. (2005), 11, 7.VII, B. 
168 Bloom, G. (Ed.). (2008), 31-35. 
169 McEwen, G. (2011) p 34. 
170 Lovvorn, J. R. (2005), 148-149. 
171 Sankoff, P. (2005).  
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highest priorities whilst simultaneously arguing against protective regulation.  He believes that 

this attitude stems from the common animal use industry belief that industry should not have to pay 

compliance costs and that on-going scientific developments (usually industry funded) is proof that 

industry is proactive on animal welfare.  

 Looking at the perception of current farm animal welfare standards, the implication often 

conveyed by governments and animal use industries is that only “extremists” oppose currently 

mandated farm animal welfare standards. However, literature from U.S. expert Lovvorn, argues that 

based on verifiable survey results, the majority of consumers find many mandated farm animal 

welfare standards unacceptable. 172 Identifying that opposition to current standards is becoming 

mainstream and Lovvorn encourages broader utilisation of (credible) survey results to justify reform 

initiatives.  

 

 McEwen offers further examples of animal welfare perceptions that appear to be trumping 

welfare reality.173 He highlights the Australian live export industry and the government department 

presiding over it as an example of an industry that promotes a perception that it is strongly regulated 

when, on the contrary, serious animal welfare offences have not resulted in convictions. It is 

broadly understood that this failure is partly due to the complexity of the framework and the delays 

caused by the regulator’s confusion over jurisdictional issues.  

 

e. Critiques by International Animal Lawyers 

Critiques on farm animal welfare regulation that have emerged from international authors appear to 

centre on nine principal concerns. Most concerns apply generally to farm animal welfare regulatory 

systems internationally, including Australia’s. Australasian writers have raised many of the same 

issues. The nine principal concerns are: 

• An animal’s ‘standing’ in court. Should they be granted ‘legal personality’ to replace 

their current legal status as property?174  

• Breaches of duty of care that have not yet caused harm. Should administrative law 

replace criminal law in responding to these breaches?175  

                                                 
172 Lovvorn, J. R. (2005), 137-138. 
173 McEwen, G. (2011) pp.  5, 23. 
174 See for example, the essays in Francione, G. L. (2008). Animals as persons; Essays on the 

abolition of animal exploitation. Columbia University Press. 
175 For a discussion on the merits of using administrative law to respond to (less serious) welfare 

breaches, leaving criminal law to respond to cruelty offences, see for instance, Sankoff, P. (2005). See also 
Bloom, G. (2008, September). 
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• Exemptions from prosecution extended to the “production animal” industry. If this is 

not appropriate, how can it be challenged?176  

• The proper extent of a regulatory inspector’s powers of discretion and enforcement and 

how to minimise the potential for ‘capture’.  

• The ‘gap’ between the communities’ commitment to reform and regulatory 

frameworks’ failure to meet public expectations. 

• Low welfare outcomes resulting from low (legally sanctioned) welfare benchmarks or 

‘routine practices’. 

• Failure to enforce legislation in the face of legal, moral or democratic compulsion to do 

so.177 

• Disputes over which philosophy should guide advocates’ strategies: abolitionist or 

incrementalist?178  

• Power imbalances. Industry and executive government dominate farm animal welfare 

regulation and standard setting, and regulatory frameworks fail to redress this.179  

 

 Much of the animal law regulatory critique that influences Australian writers and 

community views originated in Europe and the US. Not all of these international critiques favour 

advancing the interests of animals in regulatory reform however. For example, the US jurist Richard 

Posner opposes Singer’s suggestion that an animal with a high cognitive ability should be accorded 

a higher moral or ethical significance than, for instance, an unformed human embryo.180 

                                                 
176 See for example, Lovvorn, J. R., & Perry, N. V. (2008). California Proposition 2: A watershed 

moment for animal law. Animal L., 15, 152. 
177 For discussion on the factors obstructing enforcement in the EU animal transport sector see 

Cussen, V. A. (2008). Enforcement of transport regulations: The EU as case study. M. Appleby, V. Cussen, L. 
Garcès, L. Lambert, J. Turner, Long Distance Transport and Welfare of Farm Animals 
(Wallingford/Cambridge 2008), 113-136.    

178 For instance, Peter Singer and Gary Francione occupy polarised positions on this point. Singer 
argues for a focus on incremental change, especially in regards to farm animal welfare reform, and Francione 
argues that the welfarist position (incremental change) can further entrench the disempowered legal position 
of animals. For the pragmatic incrementalist (often described as welfarist) position, see the works of Lovvorn, 
J. R. (2005). See also Weisbrot, D., Australian Law Reform Commission: Comment. Australian Law Reform 
Commission Journal, 91, 1-4; and Singer, P. (2003). Animal liberation at 30. The New York Review of Books, 
50(8), 3.  For the abolitionist position, see Francione, G. (2012), 50-91. 

179 For broad discussion on the power imbalances within the farm animal welfare regulatory system 
and the framework’s failure to address these, see Singer, P. & Mason, J. (2006); Nussbaum, M. C. & 
Sunstein, C.R. (2005); Lovvorn, J. (2005); Sunstein, C. (2007); Sagoff, M. (1990) and O’Sullivan, S. (2009). 
See also Torres, B. (2007); Riggins, T. (2010); and Sanbonmatsu, J. (2004).  

180 US Jurist, Posner, has publicly debated these issues with Peter Singer. For a detailed discussion 
on Singer’s position, see Singer, P. (1975). Animal Liberation: A New Ethics for our Treatment of Animals. 
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2.5. Conclusion 

In this chapter I have mapped the theoretical, conceptual and intellectual literature that has guided 

this thesis. Particular theories and insights were selected for their potential to inform or assist in 

improving welfare outcomes in Qld saleyards.  

 

The literature reviewed has varying potential for direct application to the Qld saleyard 

framework. For example, the more ethical, political or philosophical critiques may be most useful 

for public interest and animal interest RAGs to apply strategically. These arguments may be used to 

shift, even if only incrementally, perceptions about farm animal welfare generally. Alternatively, 

these critiques may assist arguments to justify proposed farm animal welfare reforms from a social 

justice or democratic perspective. Conversely, insights from the regulatory field may be applied 

more directly to the Qld (saleyard) system. For instance, the co-regulatory strategy suggests several 

characteristics the Qld framework should develop in order for co-regulation to be effective. 

Similarly, collective bargaining may assist RAGs with opposing interests to avoid stigmatising each 

other and losing sight of regulatory objectives during negotiations.  

 

 With its capacity to assist in an empirical examination of a framework’s design and core 

operational features, the ‘smart regulation’ guidelines have much to offer the Qld system. These 

guidelines can help to identify the range of applicable sanctions, the enforcement style and coercive 

capacity of various RAGs and the regulatory instruments available to them. 

 In addition to surveying relevant regulatory theory, this chapter presented a brief summary 

of key concepts and debates drawn from animal welfare scholarship. Arguments presented were 

varied in their orientation, ranging from a political anarchist perspective to a political/ethical 

scientist’s perspective to an earth-centred legal perspective and finally arriving at an animal law 

specialist perspective. Valuable arguments to justify farm animal welfare regulatory reform were 

provided by the earth-centred and the more political perspectives, and some political perspectives 

illuminated how entrenched the oppression of ‘speciesism’ is within our economic, political and 

ideological mechanisms. Arguments for reform based on an updated ethical perspective and/ or 

based on neo-liberal democracy principles may be useful to public interest and animal interest 

actors as well as to policy makers and administrators of the Qld system.  

                                                                                                                                                                           
New York Review. Random House, Nova York/Londres/Nova York/Londres/Londres: New York Review & 
Random House/Cape/Avon/Paladin/Thorsons, 1976(1977), 1977. For more recent accounts of Singer’s 
position see Animal Liberation (second Ed 1990) Random House, Australia. See also Singer, P. (2011).  
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 Lastly, this chapter summarised the reform recommendations of leading animal law 

scholars, especially concerning animal welfare legislation, enforcement and sentencing strategies. 

They draw our attention to the importance of distinguishing between the reality of existing animal 

welfare and perceptions of animal welfare promoted by the animal use industry and governments. 

These insights enrich our understanding of how the overarching legal regime may also be failing the 

Qld (saleyard) system.  

 In the process of mapping out the theoretical and intellectual influences that have shaped 

my thesis, this chapter identified core questions for my fieldwork. These include:  

1 How can insights from regulatory theories facilitate changes in Qld’s regulation, 

regulatory culture, legal institutions and enforcement strategies towards better uptake of 

existing legal obligations? 

2 To what extent is Qld operating in a responsive regulation mode and with what effects?  

3 To what extent have ‘smart regulation’ design principles been observed? How are they 

working, and are they desirable in the Qld context?   

4 Looking to the future, what mix of regulatory mechanisms will best serve the system’s 

regulatory objectives? 

5 What changes should be made to the Qld system to optimise the success of certain 

regulatory approaches and design principles? 

 

 This chapter has described and analysed major regulatory theories at a general level. In the 

next chapter I will advance this discussion by describing how, over time, evolutionary changes to 

core regulatory theories have impacted Qld saleyard regulation.  
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Chapter Three  

 
How Evolutionary Changes in the broader Regulatory System 

Have Altered Australian Regulation and Impacted the 

Queensland Saleyard system 

 
I don’t think a regulatory body can be necessarily an effective advisor because there could 

be a small conflict of interest there, although the RSPCA does give advice and so on 

(pause), but I think you need those two in order to work, you need somebody to go in and 

give good advice and then you need somebody to go in and if that advice hasn’t been taken 

up, ‘to put the bite where the bark was’ (Respondent, regulatory sector, 2009). 

 

3.1 Introduction  

In the previous chapter I described and critiqued the theories and scholarship that have influenced 

the thesis. I focussed first on regulatory theory, as this is the basic analytical framework for this 

thesis. I then drew additional insights from animal welfare and animal law scholarship.  The 

discussion sought to explain how these various sources have influenced the thesis design.  

 In this chapter I engage more deeply with regulatory theory and consider its impact on 

Australian animal welfare law. I describe three eras in the evolution of government regulation – 

regulatory governance before the 1980s, the neo-liberal governance era and the polycentric 

governance era. Although these three ‘eras’ now run concurrently there is a clear historical 

evolution of these types of governance. Each era is associated with reliance on particular regulatory 

theories and strategies. The purpose of this chapter is to identify how changes in regulatory trends 

and theories have influenced the evolution of animal welfare law for farm animals, (referred to by 

the law as “production animals”), from the 1970s to (approximately) 2015. Flaws in the design or 

implementation of each regulatory trend are also examined. 

 To demonstrate links between overarching (and evolving) regulatory approaches/ styles (or 

‘architecture’) and animal regulation both internationally and domestically, I use a table to map 

evolving styles from the 1970s onwards. The table shows some of the key domestic and 

international animal welfare/ law developments that occurred during certain periods, under certain 

regulatory ‘architectures’. Different periods feature different (dominant) regulatory styles, 

mechanisms and milestones, however this figure is a sample, as opposed to an exhaustive list of 
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welfare developments under the various ‘architectures’ (see Appendix C, Table C1 at back of 

thesis, pp 279-284). Some milestones are directly relevant to the Queensland system. Connecting 

regulatory styles, mechanisms and milestones helps contextualise key animal welfare regulatory 

developments within the broader regulatory sphere.   

 

3.2. Regulatory Governance prior to the 1980’s 

 

a. The Command and Control era 

Prior to the 1980s environmental regulation and animal welfare law, relied strongly on ‘command 

and control’ approaches. According to Morgan and Yeung, command and control is a state-centred 

form of regulation that can be viewed as law in its classical form - the state promulgates rules that 

prohibit certain behaviour and punishes violations with coercive sanctions. 181  This traditional 

approach to regulation is focused on developing effective monitoring and enforcement systems.  

 

 There is a shortage of scholarly work on animal welfare law in Australia prior to the 1980s. 

Nevertheless, it appears that before the 1980’s standard setting, compliance processes and 

enforcement are likely to have been conducted by the state using a command and control regulatory 

approach. 182  At this time however, legislation was generally crafted around an anti-cruelty 

provision, similar to Section 18 of the Animal Care and Protection Act 2001 (Qld) (ACPA 2001 

(Qld)). Section 18 deems a person cruel to an animal if they have caused the animal unjustifiable, 

unnecessary or unreasonable pain, or if they have beaten, abused, terrified, tormented, or worried 

it.183 Under this section, overdriving or overworking an animal also constitutes cruelty as does using 

an electrical device that is not permitted on the animal. Further acts of cruelty include confining or 

transporting the animal when it is unfit or doing so without appropriate preparation, or killing it in a 

way that causes prolonged or unreasonable pain. It is unclear whether or to what extent other key 

elements of command and control, including its emphasis on improving monitoring and 

enforcement of regulatory standards, were present in the system prior to the 1980’s.   

 

                                                 
181 For a detailed discussion on the definition and operation of command and control, see Morgan, 

B., & Yeung, K. (2007). An introduction to law and regulation: text and materials. Cambridge University 
Press. (pp. 80-81).  

182 For instance, see White, S. (2007). Regulation of animal welfare in Australia and the emergent 
Commonwealth: entrenching the traditional approach of the states and territories or laying the ground for 
reform. Fed. L. Rev., 35. 

183 Section 18 of the Animal Care and Protection Act 2001 (Qld), retrieved June 14, 2015 from 
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/A/AnimalCaPrA01.pdf.  

https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/A/AnimalCaPrA01.pdf
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 After the 1980’s, the state expanded the scope of its regulation. Government (i.e., 

primary industries) regulators were empowered to monitor and enforce regulatory standards for 

farm animals. White (2005) describes this time as the “law centred era” in which international 

influences like the UK Bramble Report and the UK Farm Animal Welfare Council’s (FAWC’s) 

adoption of animal protection principles known as ‘The Five Freedoms’, inspired Australian 

legislation and welfare codes for livestock.184 A focus on the responsive regulation approach and 

the activation of third parties to play a regulatory role is a more recent change.  

 

b. Flaws in Command and Control Regulation 

Regulatory scholars agree that command and control regulation has had limited success.185 Ayres 

and Braithwaite attribute the weakness of command and control to its two underlying paradigms - a 

belief in ‘pro-regulation versus deregulation’ and ‘command versus market’.186  

 

 Command and control techniques assume that pro-regulation and de-regulation are two 

polarised regulatory approaches.  Legal theorists however, advocate for the symbiotic use of 

regulation and deregulation and they urge policy makers to understand the interdependent 

relationship between public regulation and self-regulation.187 These scholars see firms, industry 

associations, peers, individuals and the state as all playing a regulatory role by creating the mutual 

understandings necessary to resolve policy issues. 188  

 

 Command versus market, the second dichotomy paradigm beneath command and control, 

represents the view that government regulation is opposite and separate from ‘market’ regulation. 

However, regulatory scholars argue that ‘command’ and ‘market’ are not two alternative, mutually 

exclusive vehicles to allocate regulatory values. Policy instruments may comprise both public (i.e., 

                                                 
184 White, S. (2005). Animals and the Law: A New Legal Frontier. Melb. UL Rev., 29, 298-307. This 

influence is also reflected in Section 17 of the ACPA 2001 (Qld), which requires animal users to discharge a 
duty of care to animals, by providing for their needs according to established animal protection principles, 
known as ‘The Five Freedoms’.  

185 See for instance, Gunningham, N., Grabosky, P. N., & Sinclair, D. (1998). Smart regulation: 
designing environmental policy (Vol. 514). Oxford: Clarendon Press (p 3). 

186Ayres, I., & Braithwaite, J. (1992). Responsive regulation: Transcending the deregulation debate. 
Oxford University Press. (pp. 3, 51). 

187 Hutter, B. M. (1997). Compliance: Regulation and environment. Oxford University Press. 
Chapter 1. 

188 See generally, Ayres, I., & Braithwaite, J. (1992) and Hutter, B.M. (1997).  
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‘command’) and private (’market’) resources.189 Grabosky calls this ‘compliance co-production’, 

where the institutions best placed to achieve regulatory goals work collaboratively.  

 

 Yeung also critiques the enforcement approach used by command and control from a 

broader, more political perspective. She argues that the typically deterrence (not compliance) 

enforcement response overlooks crucial constitutional value considerations, including 

proportionality, consistency and equal treatment. In so doing, Yeung claims that command and 

control regulation fails to provide regulation with sufficient legitimacy to be enforced, and 

inevitably undermines the framework’s legitimacy generally. On the other hand, Johnstone sees the 

limited effectiveness of command and control as stemming from the complexity and diversity of the 

legal, political and economic systems being regulated. He describes these diverse systems as 

operating separately from each other, each with their own language and logic.190  This idea, known 

as ‘systems theory’, assumes that separate systems only influence one another (towards regulatory 

effectiveness) indirectly.   

 

 Furthermore, Daintith describes how, for command and control to be effective, regulators 

must first identify:   

• The current standard of behaviour of regulatory targets (and why); 

• the standard to which targets should behave;  

• the sanctions and/or incentives to realign behaviour towards expected standards;  

• the reaction that targets are likely to have to the incentives;  

• the appropriate levels to set grants at, and  

• the manner in which targets will calculate the cost versus benefit analysis of 

compliance versus non-compliance (i.e., consideration of factors like rigour of 

enforcement, stigma of conviction, severity of penalties etc.). 191  

 Applied to the Qld system, Daintith’s work raises the question of whether Qld regulators 

are likely to have answered these questions before implementing command and control regulation. 

                                                 
189 Grabosky discusses how institutions from both private and public sectors are able to influence 

one-another using ‘hybrid’ regulation and instruments. See Grabosky, P. N. (1995). Using non‐governmental 
resources to foster regulatory compliance. Governance, 8(4), pp. 529, 543.   

190 Johnstone talks about how the ‘top down approach’ of Command and control does not suit these 
complex systems, which he describes, as being “normatively closed but cognitively open”. He sees these 
systems as unable to influence each other directly. See Johnstone, R., (2010). Renewing Regulation. In 
Proceedings from the Griffith University Emerging Scholars Colloquium 2010. Qld.    

191 For further discussion on this, see Daintith, T. (1994). The techniques of government, pp. 81-85. 
In Morgan, B., & Yeung, K. (2007),  
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From the literature reviewed it appears that this preparatory investigation may not have been 

performed adequately before command and control was implemented.192   

 

 To overcome shortcomings of the command and control approach, Daintith suggests 

governments modify the approach by incorporating incentives for compliance: ‘. . . government still 

has plenty of scope for buying compliance with policy by offering such incentives as grants, soft 

loans, tax concessions, free or cheap public services, and like inducements, to those who act 

consistently with its plans.’ (Daintith, 1994, p. 82. In Morgan and Yeung, 2007). 

 

 Daintith’s insights may be applied to the Qld sale-yard framework. If the Qld Department 

of Agriculture (DAF) retains command and control regulation, albeit on a reduced scale, then 

existing resources and instruments could simply be applied in new ways. For instance, financial 

inducements could be awarded to industry targets that meet compliance benchmarks, whilst non-

complying targets (e.g., those committing duty of care breaches) could be taxed.   

 

 

3.3 The Neo-liberal Governance era 

 

a. Regulatory Theories and Techniques in this era 

From the late 1970s onwards, Australian regulation, particularly in the area of environmental 

regulation, moved to state centred, neo-liberal regimes. My interpretation of the characteristics 

associated with neo-liberal frameworks is broadly taken from Steger and Roy’s work (2010).193 

Neo-liberalism incorporates: free-market capitalism; global trade; self-regulating free market 

governance (focused on decentralised state powers and efficient government); strategic plans; risk 

management; surplus creation; cost benefit analysis and other efficiency calculations and 

performance based work plans. Within this interpretation of neo-liberalism, the greatest concern 

may be Steger and Roy’s idea that neo-liberalism potentially encourages public servants to see 

themselves as responsible to the market and to the financial success of state ‘enterprises’, rather 

than to (pursuing) the public good.  

                                                 
192 See for instance, the report by animal interest PIG, Animal’s Angels, Lowe, D., & Kerkenezov, 

P., (2012, February 15). Australia’s Contradiction – Farmed Animal Welfare. Gateway to Farm Animal 
Welfare. Animal Production and Health Division. Retrieved June 12, 2014, from 
http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/. 

193 For a detailed interpretation of neo-liberalism, see for instance, Steger, M. B., & Roy, R. K. 
(2010). Neoliberalism: A very short introduction. Oxford University Press.  

http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/
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  Enforcement approaches used under neo-liberal governance commonly include 

responsive regulation (also known as ‘tit for tat’) and second-generation regulatory mechanisms. 

Second-generation mechanisms include: economic instruments such as tradable rights, subsidies or 

taxes; information tools, including mandatory disclosure, public warnings, transparent tendering 

processes and wide publication of contractual terms between different agencies. Second generation 

mechanisms are also co-regulatory tools like memorandums of understanding (MOU) and voluntary 

instruments, including non-enforceable guidelines and model codes of practice (MCoPs). 

 

  Consistent with the pervasive late 1970’s trend towards neo-liberal regulation, changes in 

regulating Australian farm animals signalled a departure from the command approach. Removing 

the level of protection previously provided to Australian farm animals through the anti-cruelty 

provisions of (anti-cruelty) statutes was significant. The removal was driven in part by the response 

of farming industries to the growing public awareness of animal cruelty issues in the early 1980’s. 

Industry responded by persuading the federal government to enshrine minimal welfare standards 

into (industry’s version of) ‘accepted farming practices’ within Model Codes of Practice (MCoPs).  

Model codes were developed for the welfare of most “production” (farm animal) species, and were 

introduced into all eight Australian jurisdictions, with each state having the option to either adopt 

them in full or with minor amendments. Regardless of whether the broader community considered 

the ‘accepted farming practices’ in codes to be cruel or not, once adopted, compliance with these 

practices exempted animal users from potential charges under the anti-cruelty provisions of state 

Acts.  

 In Qld, the Model Code of Practice for the Welfare of animals: Animals at Saleyards was 

adopted under s 2 and sch 1 of the Animal Care and Protection Regulation 2002 (Qld).194  After 

implementation, saleyard animal users were protected from potential charges under s.17 and s.18 of 

the ACPA 2001 (Qld), providing they had adopted the minimum standards of the code’s ‘accepted 

farming practices’. The fact that these ‘minimum standards’ may result in treatment that breaches 

the ‘no cruelty’ standard (with the ‘no unnecessary suffering’ qualification) in s.18 of the Act 

demonstrates an erosion of the protection previously afforded to Qld saleyard animals under ss 17 

& 18.195  The potential query here is whether the “no unnecessary suffering” qualification would 

allow these cruel practices, a point raised again later in the chapter.  

                                                 
194 The Model Code of Practice for the Welfare of Animals: Animals at Saleyards. SCARM Report 

31 (2002), retrieved January 11, 2015 from http://www.publish.csiro.au/Books/download.cfm?ID=367. Also 
see s. 2 and sch. 1 of the Animal Care and Protection Regulation 2002 (Qld). Retrieved March 14, 2015 from 
https://www.legislation.qld.gov.au/LEGISLTN/SLS/2002/02SL034.pdf.  

195 The ACPA 2001 (Qld). For a more detailed discussion on the erosion of protection offered to farm 
animals see White, S. (2007). Regulation of animal welfare in Australia and the emergent Commonwealth: 
 

http://www.austlii.edu.au/au/legis/qld/consol_act/acapa2001229/s2.html
http://www.austlii.edu.au/au/legis/qld/consol_reg/acapr2002320/
http://www.publish.csiro.au/Books/download.cfm?ID=367
http://www.austlii.edu.au/au/legis/qld/consol_act/acapa2001229/s2.html
http://www.austlii.edu.au/au/legis/qld/consol_reg/acapr2002320/
https://www.legislation.qld.gov.au/LEGISLTN/SLS/2002/02SL034.pdf
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Proposed Arrangements - Key Features 

Also underpinned by neo-liberal influences, Australian animal welfare regulation in the early 

1990’s saw a burgeoning of nationally driven self-regulation and co-regulation strategies containing 

negotiated agreements. However, as Parker has noted, co-regulation cannot work effectively 

without meta-regulation to oversee the regulatory process.196 This self-regulation and co-regulation 

produced state and nationally focused memorandums of understanding (MOUs). Memorandums of 

understanding between state regulatory departments and their Royal Society for the Prevention of 

Cruelty to Animals (RSPCA) counterparts set out power sharing arrangements for animal welfare 

monitoring, enforcement and prosecutions. In addition, a nationally based MOU between the red 

meat livestock industry and the federal government set out the power sharing arrangements between 

various red meat industry peak groups and clarified the Commonwealth’s role in implementing the 

Australian Meat and Live-stock Industry Act 1997.197 Although not enforceable, this MOU touched 

on agreed principles and schedules for Australian meat marketing arrangements, sectoral 

cooperation, and food safety and quality. 

  

In the same era, another prominent partnership was the 1995 collaborative partnership 

between the federal government and animal industry groups, who together formed ‘Animal Health 

Australia’ (AHA). The partnership became functional in 2000.198 Animal Health Australia was 

established in response to overseas consumer demand, which required certain animal welfare 

                                                                                                                                                                           
entrenching the traditional approach of the states and territories or laying the ground for reform. Fed. L. Rev., 
35, 347. 

196 I adopt the interpretation of the term ‘meta-regulation’ provided by Christine Parker (2007), who 
defines it as a (new governance) term describing: ‘. . .  The state is regulating its own regulation as a 
consequence of policies to apply transparency, efficiency and market competition principles to itself (e.g., 
government units that assess the social and economic impact of regulation proposed by other departments 
before allowing new legislation to be proposed; regulating or auditing the quality assurance mechanisms of 
semi-independent government agencies, and government departments).’ Parker also notes how the term can 
cover any form of regulation, which by tools of state law or mechanisms regulates any other form of 
regulation. For instance, legal regulation of self-regulation (e.g., an oversight board above a self- regulatory 
professional association) and non-legal methods of ‘regulating’ internal corporate self-regulation or 
management (e.g., voluntary accreditation to codes of good conduct, etc.). Another example is the regulation 
of national law making by transnational bodies, including the EU. See Parker, C. (2007). Meta-regulation: 
legal accountability for corporate social responsibility. 6-7. 

197 See discussion on the MOU regarding the Bills at Digest No. 79 1997-98 Australian Meat and 
Live-stock Industry Bill 1997 – Parliament of Australia, retrieved June 28, 2015 from 
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/BD9798/98bd079.  See the Australian 
Meat and Livestock Industry Act 1997. Retrieved May 2, 2015 from 
http://www.austlii.edu.au/au/legis/cth/consol_act/amalia1997407/.  

198For further information on the Animal Health Australia (AHA) group, see: 
www.animalhealthaustralia.com.au/news/category/aha/. Retrieved March 11, 2015.  

http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/BD9798/98bd079
http://www.austlii.edu.au/au/legis/cth/consol_act/amalia1997407/
http://www.animalhealthaustralia.com.au/news/category/aha/
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criteria be met as a condition of trade.199  Australia needed to be able to defend its farm animal 

practices and in Qld, the industry’s peak livestock organisations were encouraged to work with 

AHA to help boost international market access for Australian farm animal food products. This 

development is discussed further in chapter four.  

 

b. Flaws in Neo-liberal Regulation 

 

The neo-liberal style of governance was riddled with issues. Model codes of practice (MCoPs) for 

farm animal welfare lacked imperatives like ‘must’, and were worded in a way that reflected neo-

liberalism’s preference that instruments remain flexible and voluntary.200 As in other states, the Qld 

sale-yard framework appears not to have been equipped for the success of neoliberal governance 

and its instruments. Animal law scholars have highlighted the failure of voluntary instruments, 

including MCoPs, to either educate industry on welfare or promote welfare compliance. 201  A 

government commissioned study also revealed, amongst other shortcomings, a lack of farm animal 

welfare education and insufficient regulatory transparency.202 Meanwhile, animal protection public 

interest groups (PIGs) highlighted serious inspection and enforcement failures across most 

jurisdictions within the sector during this period.203  

 

Not only was the framework inadequately prepared for neo-liberal governance to succeed, 

theoretical and cultural issues may also have obstructed this governance. Regarding cultural issues, 

some literature suggests that neo-liberal governance often failed to achieve sufficient ‘political 

acceptability’ amongst regulatory targets to be effective.204 Regarding theoretical obstacles, the neo-

                                                 
199 Vandegraaff, R. (2008, September). A Co-regulatory approach to farm animal welfare in 

Australia. In Proceedings of AAWS International Animal Welfare Conference, Gold Coast, Qld: Australia, 3. 
200 See the various MCoPs relevant to Qld farm animals codes retrieved May 2, 2015 from 

https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-
farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/animal-welfare-codes-list.   

201 See for instance, Caulfield, M. (2009). Handbook of Australian animal cruelty law. Animals 
Australia. 62-63.   

202 Neumann, G (2005) Review of the Australian Model Codes of Practice for the Welfare of Animals 
- Final Report Geoff & Associates Pty Ltd.  

203 See for example consistent references to enforcement and inspection issues in the report by Lowe, 
D., & Kerkenezov, P., (2012, February 15).  

204 For instance, looking at the welfare regulation of Australian live export animals, under neo-liberal 
governance it appears that non-compliance with welfare law in this sector may link directly to a failure to 
make the regulation politically acceptable to relevant parties. That is, politically acceptable to both regulatory 
targets and (poorly resourced or politically unmotivated) state and federal regulators. Regarding enforcement 
of the relevant state law, there is little enforcement of state animal welfare Acts at Australian feedlots, during 
road transport and at ports, despite this regulations’ coverage of export animals until they are on the ship pre-
 

https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/animal-welfare-codes-list
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/animal-welfare-codes-list
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liberal notion that inspections should not take place unless a clear need is demonstrated may be to 

blame for the fall in direct enforcement and for the range of reports exposing saleyard animal 

suffering.205 Not inspecting until a problem has been identified suggests this approach waits until 

harm, suffering or neglect of an animal’s basic needs has occurred before conducting an inspection. 

This approach is ‘reactive’ as opposed to ‘proactive’, and it raises the question of whether neo-

liberal governance is suited to animal care and protection frameworks generally. Work by animal 

law scholars Goodfellow and Timoshanko suggests that neo-liberal styles of governance are not a 

good fit for animal protection frameworks. This is primarily due to the beliefs of these scholars that 

market principles, consumer demand and ‘tit for tat’ regulatory responses cannot be relied upon to 

protect animals farmed for profit (i.e., “production” animals). 206  

 

Lastly, under neo-liberalism, it is expected that efficiency and legitimacy can underpin 

framework design, while market forces lift production and still meet most compliance targets. 

Confidence that market forces can do these things simultaneously has helped to facilitate economic 

de-regulation, liberalised trade and industry and greater privatisation of state-owned enterprises.207 

In contrast to this confidence, much of the animal law literature points to how the sector’s increased 

(production) efficiency, especially in intensive farm facilities, does not necessarily equate to 

increased animal welfare. To the contrary, law scholars Caulfield and Goodfellow identify how 

increased animal production (e.g., intensive farms) may link to a fall in both regulatory inspections 

                                                                                                                                                                           
departure. Furthermore, McEwen also notes enforcement problems relating to enforcement of the relevant 
federal (ASEL) regulation. See McEwen, G. (2012). Animal law: Principles and frontiers. Victoria. Retrieved 
February 14, 2015, from http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf. Chapter 3, p 71. 

205 The idea behind reducing inspections stems partly from the highly influential 2005 Hampton 
Review. This review, considered how to reduce unnecessary administration for businesses, without 
compromising the UK's regulatory regime. See Hampton, P. (2004). Reducing Administrative Burdens: 
Effective Inspection and Enforcement. UK: HM Treasury. For a range of evidence exposing saleyard animal 
suffering, see for e.g., a report by animal interest RAG, Animals’ Angels, submitted to the FAO, Lowe, D., & 
Kerkenezov, P., (2012, February 15). Australia’s Contradiction – Farmed Animal Welfare. Gateway to Farm 
Animal Welfare. Animal Production and Health Division. Last retrieved June 12, 2014. See also a social 
media site launched in 2011, with visual evidence of welfare problems at Australian saleyards: 
https://www.facebook.com/animalabuseataustraliansaleyards/timeline. Retrieved January 21, 2016. 

206 See first, Goodfellow, J. (2014), Animal Welfare Law Enforcement: To Punish or Persuade? In P. 
Sankoff, S. White & C. Black (Ed.), Animal Law in Australasia, Continuing the Dialogue. 2nd Edition. (p 
205). The Federation Press, NSW. See also, Timoshanko, A. C. (2015). Limitations of the market-based 
approach to the regulation of farm animal welfare.  

207 For a broad, detailed discussion on the different values that are intended to work together to 
underpin neo-liberalism, see Steger, M. B., & Roy, R. K. (2010).  

http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf
https://www.facebook.com/animalabuseataustraliansaleyards/timeline
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and industry (welfare) compliance.208 Moreover, intensive industries may be complying with 

minimal welfare regulation, but failing to meet community expectations in doing so. 209  

 

Similarly, literature from animal interest PIGs suggests that whilst industry focuses on 

efficiencies (i.e., production) it is also likely to be increasing the animals’ risks of suffering.210 

Besides the sheer volume of animals being contained in intensive facilities, as mentioned above, the 

heightened risks result partly from the likelihood that intensive facilities will rarely be inspected.  

 

The framework’s neo-liberal governance appears to increase profits and efficiencies within 

the intensive livestock industries without ensuring that individual animals enjoy quality of life or 

even moderate levels of welfare. As already noted, an intensive facility’s closely confined breeding 

sows may be in a relatively healthy bodily state and may produce offspring, despite suffering 

psychological distress and frustration.211 The reality is that profit driven animal users may lack the 

motivation to comply with model codes and the increasing use of second and third generation 

voluntary and economic instruments (e.g., co-regulation, negotiated agreements, quality assurance 

(QA) etc.) may facilitate the non-compliance.  

 

If this more self-regulatory approach is typical or similar to how intensive animal industries 

are regulated across all Australian states, then neo-liberalism is failing the framework by not 

delivering community approved compliance targets. Arguably, this failure then erodes the 

legitimacy (value) needed to underpin the framework alongside the efficiency value. 

                                                 
208 For instance, for the purpose of regulating farm animal welfare, Caulfield discusses how 

increasingly, Australian states are implementing an MOU between animal welfare and agricultural regulators 
and state governments. Typically, the MOU clarifies each agency’s involvement in enforcement and may also 
stipulate that so long as a facility has a Quality Assurance (QA) system in place, then routine regulatory 
inspections will be minimal (e.g., one routine inspection annually). Minimal inspections may even be 
conducted via ‘desk-top’, as opposed to involving a site visit. The example given here relates to South 
Australia’s 2006 MOU, between the relevant regulatory agencies and the state government (on industry’s 
behalf). See Caulfield, M. (2009), p 229. 

209 See for instance Goodfellow, who describes how farm animals who are growing, reproducing and 
in a reasonable state of bodily health may well still suffer severe psychological and physical pain. This 
suffering results from the animals’ confinement, separation from their offspring or peers and the mutilations 
(without pain relief) they are routinely subjected to, especially in intensive facilities. See Goodfellow, J., & 
Radan, P. (2013). Why market forces don’t protect animal welfare. (Electronic version). The Conversation, 
July 1, 2013. Last accessed July 5, 2015, from  http://theconversation.com/why-market-forces-dont-protect-
animal-welfare-15501  

210 See for example, discussion in Section II of Lowe, D., & Kerkenezov, P, (2012, February 15).  
211 For discussion on the importance of the animal’s psychological state and feelings as an integral 

part of good welfare, see for instance, Duncan, I. J. (2004). A concept of welfare based on feelings. The well-
being of farm animals: Challenges and solutions, 85-101.  

http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
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3.4 The era of Polycentric Governance 

 

a. Regulatory Theories in this era 

The term ‘polycentric governance’ refers to the way in which institutions work together, with many 

different centres of decision-making.212 McGinnis describes ‘polycentric governance’ as facilitating 

the organisation of self-governance at local, regional and international levels. A common feature of 

this governance is the existence of co-operative agreements and contracts. These mechanisms guide 

interactive behaviour between institutions that access a common conflict resolution body.213 More 

flexible regulatory arrangements, ‘soft’ encouragement to comply and encouragement of more 

‘civic’ styled mechanisms of regulation are other features common to polycentric governance. 

‘Civic’ styles of regulation include for example, certification programs, consumer boycotts, 

partnerships and direct action. Civic regulation aims to influence standards of business behaviour.   

 

According to McGinnis, key aims of polycentric governance can be summarised as: 

“Levelling the playing field” (i.e., facilitating collective action from latent groups); 214 raising the 

costs for regulatory actor groups (RAGs) who transfer their own costs onto victim RAGs; opening 

communication channels to lower the collective action costs for latent RAGs (empower RAGs and 

encourage RAG self-sufficiently), and promoting cost structures to help RAGs self-govern.215 This 

may imply a desire to remove the compliance and cost burden from both regulators and the 

Commonwealth. This is concerning because it appears to assume that industry QA backed by an 

MOU (between regulators and Agriculture Departments) will achieve compliance targets. As with 

neo-liberalism, the important question to ask is whether this (polycentric) combination can meet 

community approved compliance targets. 216 

   

In terms of making polycentric governance effective, McGinnis recommends that 

framework RAGs be assisted to reframe their perception of compliance from ‘costly impost’ to an 

                                                 
212 For this thesis, the following article helped me interpret ‘polycentric governance’. See McGinnis, 

M. D. (2005, June). Costs and challenges of polycentric governance. In Workshop on analyzing problems of 
polycentric governance in the growing EU, Humboldt University, Berlin. (p 1).  

213 In particular, McGinnis refers to the discussion on polycentric governance by researchers 
associated with the European Workshops in Political Theory and Policy Analysis (McGinnis, 1999a, b, 2000).  

214 McGinnis, M. D. (2005, June). Costs and challenges of polycentric governance. In Workshop on 
analyzing problems of polycentric governance in the growing EU, Humboldt University, Berlin. 25. 

215 See McGinnis, M. D. (2005, June). Costs and challenges of polycentric governance. In Workshop 
on analyzing problems of polycentric governance in the growing EU, Humboldt University, Berlin. 25. 

216 McGinnis, M. D. (2005, June). Costs and challenges of polycentric governance. In Workshop on 
analyzing problems of polycentric governance in the growing EU, Humboldt University, Berlin. (p 1-8). 
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‘opportunity to value add or capture niche markets’ (through compliance). He wants to see RAGs 

focused on the lucrative opportunities available to targets that exceed compliance standards. 

 

Polycentric governance generally adopts a compliance enforcement approach that usually 

includes ‘tit for tat’ (responsive) regulation. To recap, the opposite of the compliance enforcement 

approach is the deterrence approach, typically paired with command and control regulation. Since 

the compliance (responsive regulation) approach also features in this framework’s overarching neo-

liberal political system, the limitations of responsive regulation seem likely to impact this 

framework significantly.  

 

 Morgan and Yeung describe how governance styles have transitioned through a command 

and control phase and a neo-liberal, state centred phase to finally morph into the currently 

applicable, ‘polycentric’ era.217 This trend is evident in Australian animal welfare law with signs of 

polycentric governance first emerging in the late 1990s. By 2004, when the Australian Animal 

Welfare Strategy (AAWS) was launched, animal welfare regulation appeared to encapsulate many 

of the aims of polycentric governance. 

 

 The most obvious signs of polycentric governance at the national level include industry 

created and centred standards with industry made responsible for compliance; 218 reliance on 

local/low cost ‘grass roots’ resources to assist with regulatory implementation; 219 educational 

materials that reframe compliance ‘burdens’ as ‘opportunities’ to move beyond compliance; 

regulators’ emphasis on collaborative/win-win strategies, and stakeholders being encouraged to 

collaborate to meet regulatory goals, rather than relying on inspectorates and industry groups to 

enforce compliance. 

 Additional indicators of polycentric governance in the livestock animal welfare framework 

identified by Goodfellow include framework actors’ expectation that compliance agreements will 

                                                 
217 See Morgan, B., & Yeung, K. (2007). (Chapter 6). 
218 Oogjes, G., (2011). Australian Land Transport Standards and Guidelines: Is the new review 

process providing protection for transported farm animals? Australian Animal Protection Law Journal, 6 8-
28. 

219 For example, the Australian Animal Welfare Strategy’s business plan (federal government 
initiated and run by AHA): Development of Australian Standards and Guidelines for the Welfare of Livestock 
BUSINESS PLAN (revised February 2009). Retrieved November 11, 2015 from 
http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-
Development-Business-Plan.pdf. The plan describes the legislation, regulation and enforcement, including 
extension, education and training it proposes to deliver via co-regulated industry QA programs.  

http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
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have been negotiated by industry; 220 the framework’s reliance on market instruments (e.g. QA) 

to coax compliance; regulators’ use of compliance based enforcement styles guided by responsive 

regulation, and their tendency to advise/co-operate with non-compliers rather than reacting 

punitively. Moreover, Goodfellow highlights efforts to rid the Commonwealth of 

monitoring/enforcement costs by making local communities, inspectorates and regulatory targets 

work together to be self-governing, particularly because they are concentrated within the same 

geographical area.   

 

 More specifically, if we look at the regulatory framework for Australian saleyard animals, 

polycentric governance is evident in three key areas. First, the now de-funded 2004 AAWS 

Strategy’s efforts to get livestock industry stakeholders, different levels of governance and the 

community collaborating towards better compliance and greater access to international markets. 

This was also an attempt to remove the regulatory burden from government. Second, several 

reviews were commissioned by government to demonstrate government’s commitment to both 

continual review (of standards, processes, instruments and institutions) and transparency. For 

instance, the Neumann Report (2005) reviewed model codes and the Gemmel Review (2009) 

looked at the AAWS. 221  

 

 Another key area within the saleyard framework indicative of polycentric governance is the 

recently implemented (animal welfare) standards and guidelines for the transport of livestock that 

replaced the former livestock transport code. These were implemented in Qld in 2013.222 To recap, 

this instrument, like codes, has the effect of exempting farm animal users from charges under ss 17 

& 18 of the ACPA 2001 (Qld), so long as users have complied with the instrument’s applicable 

standards. However, unlike codes, the suite of new standards and guidelines do contain enforceable 

standards, which when breached, are potentially more likely (than code non-compliance) to result in 

charges under ss 17 & 18 of the ACPA 2001 (Qld).  The content of standards and guidelines tells 

industry that QA systems will be increasingly relied upon to monitor compliance, leaving regulators 

                                                 
220 See Goodfellow, J. (2014), in P. Sankoff, S. White et al. (pp. 183-206).  
221 The Australian Government Department of Agriculture, Fisheries and Forestry, Review of Model 

Codes. Review of the Australian Model Codes of Practice For the Welfare of Animals, Final Report, by Geoff 
Neumann & Associates Pty Ltd (2005, February 9). See also Bruce Gemmell, DAFF, 2009.  

222 See the Australian Animal Welfare Standards and Guidelines-Land Transport of Livestock. 
Version 1.1, September 2012. Animal Health Australia (AHA) 2012, Canberra. Retrieved February 2, 2015, 
from http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-
Guidelines-Version-1. -1-21-September-2012.pdf  Department of Agriculture, Fisheries and Forestry. This set 
of standards was adopted under ss 38, 40 of the ACPA 2001 (Qld), with the standards specified and made 
mandatory in the Animal Care and Protection Regulation 2012 (Qld), s 2, sch 3. 
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to intervene only where the actor lacks QA accreditation or where severe non-compliance has 

occurred. Effectively, this arrangement allows regulatory targets to minimise the regulatory scrutiny 

they will be exposed to, by adopting QA accreditation.  

 

 Although the process for developing standards is gradually being improved, in line with 

polycentric governance aims, the degree of inclusiveness and transparency within the process are 

still questionable.223 Further, this may be where adherence to polycentric governance ends because 

several key elements underlying effective polycentric governance appear absent or under-utilised in 

the national and Qld framework.  Examples of essential elements of polycentric governance missing 

from this system include collaborations (e.g. direct action, boycotts, use of banks and insurers) to 

boost compliance and raise regulatory standards. 224  The only instance of this, located in the 

literature was the RSPCA higher welfare certification scheme, however, this literature also suggests 

that aggrieved public interest is more likely to initiate direct action, consumer boycotts and 

utilisation of 3rd party RAGs (leverage) than industry is.225 

 

 Another key element of polycentric governance missing from this framework is the lack of 

access that different parts of industry have to common bodies and services, like conflict resolution 

bodies to help boost compliance. The literature provided few examples of this, besides the ‘Is it fit 

to load?’ illustrated guide to assist industry to identify conditions that make an animal unfit for sale 

or transport. This guide was jointly produced by industry peak groups, the RSPCA and government, 

and has been disseminated to most sale-yards, some peak industry group conferences, and some 

transporters as well as others in the animal handling chain. However, there is no evidence that this 

guide was systematically disseminated to all links of the animal handling chain, including 

slaughterhouse workers. 

 

 Furthermore, opportunities for farm animal welfare frameworks to adopt more of the 

characteristics and strategies of polycentric governance seem to be under-utilised. In particular, 

Grabosky’s work highlights the failure of most regulatory frameworks to use the unique leverage 

potential of third party RAGs to boost compliance. 

                                                 
223 For example, key critiques from: Oogjes, G., (2011). See also McEwen, G. (2012). 
224 Grabosky, P. N. (1995), pp. 543-545.  
225 An example of an aggrieved third party RAG exercising its leverage is the People for the Ethical 

Treatment of Animals (PETA) PIG, who influenced some garment retailers to boycott products containing 
Australian mulesed wool. For discussion on this, see The Conversation, Sneddon, J., How the wool industry 
has undercut itself on mulesing. Retrieved December 2, 2015 from http://theconversation.com/how-the-wool-
industry-has-undercut-itself-on-mulesing-956.   

http://theconversation.com/how-the-wool-industry-has-undercut-itself-on-mulesing-956
http://theconversation.com/how-the-wool-industry-has-undercut-itself-on-mulesing-956
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b. Flaws in Polycentric Regulation 

There is now a rapidly growing literature critiquing the outcomes that have occurred under 

polycentric governance.226 The works of McGinnis and Goodfellow provide particularly prescient 

insights (see below): 

 

McGinnis’ Thesis 

The hope is that groups will first try to solve their problems themselves, rather than 

immediately running to some government unit for an authoritative (and necessarily 

coercive) decision. The benefits of such a system should be obvious, but the associated 

costs cannot be ignored. This notion of governance requires that individuals be willing to 

expend considerable amounts of time and energy in seeking out a commonly selected 

solution and participating, in some fashion, in its implementation. . . . .  To sustain 

institutional diversity in a polycentric system of governance it is necessary to steer a steady 

course through a daunting array of inter-related challenges. . . (McGinnis, 2005, p 2).227 

 

 Like all regulatory architectures, to be effective, polycentric governance relies on the 

regulatory system having certain pre-requisites. McGinnis notes that many systems may need re-

balancing in preparation for this governance style. He suggests, for successful implementation, that 

frameworks must exhibit these characteristics: the capacity to empower disadvantaged RAGs; the 

capacity to prevent stronger RAGs from passing the ‘collective action costs’ onto ‘victim’ groups; 

the capacity to assist latent groups to communicate effectively, and the capacity to adjust cost 

structures to help groups self-govern. For polycentric governance to work, McGinnis believes that 

simply reducing overall governance (transaction) costs is not the answer. Rather, he sees levelling 

the ‘playing field’ and increasing communication channels and cost structures to assist groups to 

self-govern (including financially) as the means to get all groups participating effectively.  

 

 Applying McGinnis’s insight to examine the possible impact of polycentric governance on 

the Australian farm animal framework (including Qld sale-yards), it seems likely that the Qld 

framework would be impacted by several of the disadvantages and repercussions identified by 

                                                 
226  See Goodfellow, J. (2014), in P. Sankoff, S. White et al. (Ed.). (pp. 183-207). 
227 McGinnis, M. D. (2005, June), p 2. McGinnis advises that for polycentric governance to succeed, 

certain elements of the system need to be rebalanced. For instance, empower parties disadvantaged by 
previous government policy and/ or parties unable to implement collective action. In addition, ensure that 
stronger parties do not pass the cost of their collective action onto ‘victim’ groups, and assist latent groups to 
communicate. Further, encourage cost structures that assist groups to self-govern. 
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McGinnis.  For instance, there is no evidence that RAGs are being guided by the Commonwealth 

to acquire sufficient resources and skills to operate effectively in the regulatory space. The capacity 

for animal protection and other RAGs to operate effectively here is crucial not just to enable RAGs 

to participate meaningfully, but also to help relieve the compliance cost burden.  

 

 McGinnis suggests that for polycentric governance to be effective, state RAGs, non-state 

RAGs and frameworks must all perform their expected roles. State (i.e., government) RAGs, for 

instance, have overarching responsibility to harness the capacities of institutions, civil society and 

markets collectively, so they must guide targets and oversee community decisions; empower NGO’s 

(including civil society orgs) to enforce the informational regulation underpinning targets’ ‘social 

license’. State RAGs must also coax a wide range of parties to collaborate to use a broader array of 

strategies, instruments, supply chain pressure points, peer groups, third party commercial RAGs and 

NGOs etc. Also integral is the state’s role to remind all parties of the multi-faceted nature of a 

‘license to operate’, which has a regulatory, an economic and a social face, and sometimes the terms 

of these three faces conflict, but ultimately it is the regulatory license that trumps the economic 

license.  

 Non-state RAGs must also fulfil their expected role. McGinnis highlights the need for these 

RAGs to meet normative or socially acceptable standards of behaviour, which in turn confers rights 

and duties upon them. According to McGinnis, to enhance their contributions, all RAGs should 

assist the least empowered groups; help stop ‘victim’ groups paying the (collective) action costs of 

other groups; communicate openly with less empowered/connected groups to help these groups 

contain their own (collective) action costs, and prioritise investment that helps groups self-govern 

over simple government cost cutting. 228 

 

 More generally, according to this author, the regulatory framework itself must play its part 

to support improvements by facilitating negotiations between community and government; 229  

prompting on-going monitoring; increasing disclosure and consultation mechanisms (through 

tripartism); setting timelines for improvements; enhancing inclusive, transparent decision making; 

utilising local capacities to boost compliance, and progressing deliberative democracy processes. 

                                                 
228 For more detailed discussion on the parts that the framework and the various RAGs should play to 

facilitate effective polycentric governance, see McGinnis, M. D. (2005, June), (p 2-25). Please note normative 
refers to socially acceptable standards of behavior, which by their nature confer rights, but also impose duties 
on the subject meeting the normative standard. 
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 Other writers confirm McGinnis’ thesis. Oogjes, for instance, suggests stronger industry 

RAGs may be passing the collective action costs of changed regulatory standards onto non-industry, 

animal interest (charity) RAGs. 230  Further, McEwen describes the disadvantage that the 

framework’s non-industry RAGs have in arguing for higher welfare standards. He points first to the 

limited access that non-industry RAGs have to accurate animal welfare records (as well as 

permission to monitor it themselves). Second, the limited resources non-industry RAGs have to 

commission/ obtain independently sourced scientific studies to support their preferred standards.231  

In the context of both national and Qld specific farm animal welfare regulation and standard setting, 

the literature suggests power imbalances do exist. Several writers contrast the relatively well 

resourced and politically well-connected peak industry groups and departments of agriculture, with 

the less well-resourced and less politically well-connected animal protection PIGs and 

individuals.232  

 

Goodfellow’s Thesis 

Goodfellow takes McGinnis’s critique of this governance style even further. He denounces the co-

regulation and compliance enforcement strategy that often accompanies polycentric governance (as 

well as neo-liberal governance) as distinctly unsuitable for regulating animal welfare.233 Whilst he 

recognises that meta-regulation and compliance based enforcement (including tit for tat or 

responsive regulation) have merit, he views the Australian framework (farm animals) as weighing 

too heavily towards compliance strategies and too far from deterrence strategies. To recap, 

compliance strategies in this framework include co-regulation, self-regulatory instruments and 

responding to non-compliance with advice. In contrast, deterrence strategies might include for 

instance, coercing compliance with punitive sanctions, in the first instance.  

 

 In summary, Goodfellow views the polycentric governance approach paired with the 

predominantly compliance based enforcement strategy as inappropriate for regulating farm animals. 

                                                 
230 Oogjes, G., (2011). 27-28. 
231 McEwen, G. (2012). Chapter 1. 
232 For instance, see Caulfield, M. (2009), pp.  61-63. Caulfield reveals the dominance of industry 

interests during the most recent (2008) revision of the pig code (MCoP for the Welfare of Pigs, Third 
Edition). He claims that the process lacked an independent review of relevant pig welfare science undertaken 
by experts. Further, he suggests the industry body, Australian Pork Ltd, provided processed (as opposed to 
raw) data for assessing the economic impacts of banning/reducing sow stalls. Caulfield also suggests the 
welfare benefit of the proposed regulatory changes were measured solely on productivity. The Neumann 
Report recommendations also support the need to address RAG power imbalances in the framework.    

233 Goodfellow, J. (2014), in P. Sankoff, S. White et al. (Ed.), (pp. 205-206).  
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Largely, this is because he does not believe that efficiency/cost savings should trump legitimacy 

objectives (e.g., accountability), especially when the outcomes produced tend to fall below 

community expectations, which then calls into question the legitimacy of a government that fails to 

manage this important public policy area. In addition, Goodfellow likens (livestock) regulators’ 

advisory responses to targets’ non-compliance to the way in which a minor violation of a technical 

rule (or a business externality) would be dealt with, an unsuitable response, given the potential harm 

that may be or may have already been caused to the animal. Enforcement strategies, according to 

this scholar, should not be determined by the co-operation of the target, rather, strategies should be 

determined by the potential harm that has or that could be done to the animal. For all non-

compliance that could potentially result in harm, Goodfellow recommends that dialogue be replaced 

with a zero tolerance response. The zero tolerance response would make greater use of deterrence 

strategies, so that regulators actively warn targets of potential punitive responses.  

 

 The ‘tit for tat’ responsive regulation strategy for addressing breaches has been the 

dominant response of regulators, but Goodfellow shines a light on how this strategy has effectively 

tied the hands of regulators, by denying them the chance to intervene after the breach unless they 

encounter defiant, continuous non-compliance or non-cooperation. Regulators give targets the steps 

to take to comply, and so long as targets appear to be cooperative, the potential for animal harm 

continues. Conversely, Goodfellow argues that the level of potential harm to the animal should be 

the factor that determines whether a compliance or a deterrence regulatory strategy is used, and his 

argument that whilst the compliance strategy continues to dominate, animal mistreatment will 

continue to be ‘managed’, rather than prevented, appears to be well-founded. Given the groundswell 

of community demand to prevent animal cruelty, the need for animal laws and enforcement 

strategies to be redesigned to focus on prevention and the equal treatment of all animals, regardless 

of their use appears both rational and reasonable. 

 

 In sum, Goodfellow argues that compliance enforcement with its responsive regulation 

approach is wholly inappropriate for overarching farm animal welfare frameworks. This raises 

questions however, about whether it is solely the approach and enforcement strategy that are at 

fault, or whether the problem is also the context in which these approaches are being implemented. 

Tit for tat (responsive) regulation is part of the compliance enforcement approach common to this 

era’s polycentric governance. Moreover, the ‘smart regulation’ guidelines suggest that ’tit for tat’ is 

just one approach amongst others that frameworks should adopt in response to non-compliance and 

the vacillating behaviour of individuals.  
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 In responding to non-compliance in the Qld saleyard framework, since the system 

comprises individuals with vacillating compliance, for the system to be sufficiently flexible in 

responsiveness, it will need a broad range of regulatory approaches to draw upon. To be effective, 

responsive regulation needs a range of empowered RAGs to ensure the framework offers a broad 

range of coercive responses to non-compliance. Thus, the Qld system needs targets and civil society 

to be effectively engaged in the process in order to operate successfully under polycentric 

governance. Whether this type of engagement is actually occurring was an issue explored in more 

detail during the fieldwork.  

Other Critiques 

Other writers confirm and extend the critiques of McGinnis and Goodfellow. The main points 

raised by other sources are: 

 

Credibility of quality assurance systems - With regards to the sector’s QA systems on a national 

level, questions emerge regarding the independence of auditing of these QA systems and the 

temptation for auditors to succumb to ‘regulatory capture’. This risk is significant in circumstances 

where an employer profits from the industry they are auditing. 234   In addition, the degree of 

confidence stakeholders have in relevant QA systems was explored further during fieldwork.  

Ambiguous compliance standards - One characteristic commonly considered a benefit of 

polycentric governance may actually be negative to farm animal welfare frameworks. This is the 

flexibility of polycentric governance to dislodge the ‘win or lose’ psychology stemming from the 

(narrow) view of whether legal rules have been breached or not. Within the farm animal welfare 

framework, the prospect of shifting the emphasis further away from whether the legal rule has been 

breached is alarming, particularly since animal law literature consistently describes the wording of 

this system’s standards as too ambiguous.  

 

Literature from White, Goodfellow and others suggests that inspectors’ rare use of punitive 

responses (destined only for non-cooperative targets) may be confusing stakeholders and 

compounding compliance problems.235 Animal lawyers and animal PIGs generally prefer a narrow 

                                                 
234 Some of the QA systems include: the RSPCA approved accreditation schemes for animal welfare 

approved intensive farms; the National Saleyard Quality Assurance (NSQA) program; and the Truck care QA 
systems open to saleyards and animal users who meet certain criteria. For more information on NSQA, see 
http://nsqa.com.au. For more information on Truck care, see http://alrta.org.au/truckcare/.  For more 
information on the RSPCA accreditation program see http://www.rspca.org.au/what-we-do/rspca-approved-
farming-scheme. Retrieved May 11, 2015.           

235 As an example, see Goodfellow, J. (2014), in P. Sankoff, S. White et al. (Ed.), (pp. 205-206).  

http://nsqa.com.au/
http://alrta.org.au/truckcare/
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
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focus for animal welfare standards, a focus trained on whether a standard has been breached or 

not and whether the animal’s treatment is consistent with both community expectations and ‘the 

spirit’ of the regulation.  Animal lawyer McEwen advocates for clearer, more prescriptive standards 

to assist livestock industry actors to easily identify their own level of compliance, especially in the 

live animal export sector.236  

 

Ambiguous lines of authority - Recognised limitations of polycentric governance include:  

• the tendency for some regulators, policy officers and RAGs to fail to articulate the 

responsibilities (to the framework) of various levels of governance and RAGs 237 and 

• the tendency for policymakers to support the continuation of polycentric governance, 

without addressing its unintended side effects, especially policy incoherence/ 

confusion.238  

 More specifically, the limitations of polycentric governance may be most pronounced in the 

framework for “production” animals. For instance, McEwen identifies the confusion of different 

strands of government in determining whose jurisdiction it is to enforce production animal law for 

animals in different circumstances, and industry confusion over whether a (non-prescriptive) 

standard has been breached.239  

 

Efficiency versus Legitimacy  

To decide which mechanisms to adopt to gain compliance under the polycentric style of 

governance, it is necessary to first consider some opposing regulatory values. After reading 

Goodfellow and Sunstein generally, it appears that two questions need to be asked:240 

 

1 should the system’s enforcement strategy be more compliance or deterrence based? and 

2 should the system’s (regulatory) objectives be based more on the value of efficiency or 

legitimacy? 

                                                 
236 See also McEwen, G. (2012), p 223. 
237 McGinnis suggests addressing this problem by clarifying the roles of public authorities at all 

levels of governance from local to international. For detailed discussion on this, see McGinnis, M. D. (2005, 
June), pp. 1-8. 

238 McGinnis, M. D. (2005, June), pp.  24-25. 
239 McEwen, G. (2012), pp. xv, 23. 
240 Amongst the sources inspiring these questions are, Goodfellow, J. (2014), In P. Sankoff., S. 

White et al. (Ed.), (pp. 188-198). See also Sunstein, C. R. (1993). After the rights revolution: reconceiving the 
regulatory state. In Morgan, B., & Yeung, K. (2007). An introduction to law and regulation: text and 
materials. Cambridge University Press pp. 27-37. 
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Determining the dominant values to underpin framework objectives is crucial because 

the values impact framework outcomes. For instance, framework objectives based predominantly 

on efficiency may only trigger regulatory intervention on economic grounds (i.e., market failure). 

Conversely, framework goals underpinned predominantly by legitimacy may trigger intervention on 

democratic grounds to ensure broad participation in standard setting and protection of the system’s 

weakest interests.   

 

Applying this to the Qld sale-yard regulatory system, an example of regulatory intervention 

triggered predominantly by efficiency (i.e., market forces) is the way that controversial new 

regulatory standards concerning the land transport of livestock were justified and adopted. During 

the final standard setting process, a regulatory impact statement (RIS) demonstrating the financial 

costs to animal producers of adopting various standards was used to defend the lowering of animal 

protection standards for bobby calves. This lowering of standards applied to the feeding 

requirements for bobby calves in transport, en route to the slaughterhouse.241  

 

 From a public interest perspective, there are several reasons why the balance drawn 

between the values of efficiency and legitimacy under polycentric governance may need adjusting. 

First, the weight accorded to efficiency and to legitimacy in framework design should reflect 

community sentiment. Therefore, with literature showing a growing community focus on animal 

welfare, it may be argued that legitimacy (value) should dominate the design of animal welfare 

regulatory frameworks. 242  Related to this point, unless animal welfare framework policy and 

instruments emphasise legitimacy over efficiency, industry practices in this system cannot achieve 

‘social license’ from the community, and without this, the stability of the industry’s future operation 

is questionable. In short, for a framework to meet compliance goals, it must first be seen as 

legitimate by regulatory targets as well as the community. Once questions arise over a framework’s 

legitimacy, regardless of how efficient the system may be, the regulatory task is made inextricably 

more difficult. 243 

                                                 
241 The relevant Regulatory Impact Statement (RIS) is available at: 

http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-RIS.pdf. 
Retrieved May 12, 2015.  

242 A growing body of literature suggests that the community expects similar treatment for all 
animals, regardless of their financial value or their intended use. This public expectation reinforces the need 
for ‘legitimacy’ to trump ‘efficiency’ in regulatory frameworks that deal with live animals.   

243 Franck gives an example of the impact to a framework, once its legitimacy has been questioned.  
See Franck, Thomas M., Democracy, Legitimacy and the Rule of Law: Linkages (1999). NYU Law School, 
Public Law and Legal Theory Working Paper No. 2. Retrieved May 2, 2015 from SSRN: 
http://ssrn.com/abstract=201054 or http://dx.doi.org/10.2139/ssrn.201054, pp. 9-10. 

http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-RIS.pdf
http://ssrn.com/abstract=201054
http://dx.doi.org/10.2139/ssrn.201054
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In summary, from the late 1990’s to the present, the regulatory trend towards polycentric 

governance has deeply impacted the Qld sale-yard framework, shifting its enforcement style 

progressively closer to compliance and further away from deterrence enforcement strategies. In 

addition to the challenge of making compliance enforcement strategies work, the Qld system also 

needed to contain the pre-requisites for polycentric governance to be effective. This required all 

framework RAGs to possess the resources and skills necessary to support this governance style. All 

RAGs need suitable resources, communication and negotiation skills to fulfil their role within this 

system’s governance. Without these competencies, polycentric governance in the Qld sale-yard 

framework may be pre-disposed to failure.  

 

 

3.5 Conclusion 

The purpose of this chapter was to describe how changing regulatory concepts and trends have 

impacted regulation governing the welfare of production animals in Qld and nationally.  This has 

been achieved by examining the links between the predominant regulatory architecture of three 

different periods and some key international and Australian regulatory developments, styles, 

approaches and (major) farm animal welfare incidents for these periods.  

 

Changes in regulatory architecture have been represented as three separate yet overlapping 

regulatory eras.  These begin with the law centred regulatory era of the 1960’s to 1970’s, 

progressing through the state-centred neo liberal era from the early 1980’s to the early 1990’s and 

then merging into the polycentric governance era that began in the late 1990’s and continues today. 

Some gradual changes in the Qld saleyard framework’s regulation, regulatory structure and culture 

for each period were identified. 

 

Characteristics of each era of regulatory architecture have impacted the regulatory 

approaches and initiatives adopted by the national farm animal welfare framework and the Qld 

system. For instance, during the law centred era, Australia’s attempts at formal farm animal welfare 

surveillance by regulatory agencies were premised on a predominantly ‘command and control’ 

approach inspired in part by the UK Bramble Report and the UK Farm Animal Welfare Council’s 

(FAWC’s) adoption of animal protection principles known as ‘The Five Freedoms’.  

 

Further, during the state-centred neo-liberal era, the use of second-generation regulatory 

instruments was evident in the overarching national framework and the Qld system. The most 

obvious example was the use of model codes of practice. Another hallmark of this regulatory era 
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was the trend for regulators to shift their focus from inspection and enforcement to advice and 

education. This shift has been widely criticised by animal law writers and animal protection public 

interest groups, as having failed to identify potential animal suffering until after it has occurred. 

 

Some significant alterations to the AAWRS and the Qld sale-yard framework have occurred 

since the late 1990’s and during the polycentric governance era that still dominates.  Although 

animal welfare model codes of practice have been replaced with (allegedly) more enforceable 

animal welfare standards and guidelines, ‘direct enforcement’ by government inspectors appears to 

be in a continuing spiral of decline. Industry is increasing being relied on to coax compliance, by 

the use of compliance strategies and informational instruments. Meanwhile, the government has not 

allocated extra resources to enforce the new standards. These factors appear symptomatic of the 

states paired down approach to regulatory enforcement, an approach advocated by Hampton.244  

 

This chapter dealt in depth on the currently dominant polycentric style of governance. It 

examined the strengths and weaknesses of polycentric governance and identified the pre-requisites 

required for polycentric governance to operate effectively. Generally speaking, this governance 

style needs all RAGs to perform their roles competently.245 Roles include: the government to guide, 

encourage, shape, educate and oversee framework participants appropriately; the regulatory actor 

groups to communicate, self-govern and assist disadvantaged RAGs, and the framework to contain 

the regulatory processes, transparency and culture conducive to effective polycentric governance.  

 

Goodfellow argues that even well-functioning polycentric governance still presents 

problems for regulating animals, especially production animals. The most obvious issue is that if the 

subjects of regulation are sentient with the capacity to suffer from even minor breaches of 

standards, then the tit for tat responsive regulatory strategy often associated with polycentric 

governance (as well as neo-liberal governance) will allow harm to these animals before it 

intervenes. Goodfellow claims that even minor violations of a rule can cause significant animal 

suffering and that responsive enforcement may be managing rather than preventing animal cruelty. 

 

The responsive regulatory strategy is not the only problem for regulating (farm) 

“production” animals.  McGinnis explains more generally, how polycentric governance embraces 

                                                 
244 See Hampton, P. (2004). Reducing Administrative Burdens: Effective Inspection and 

Enforcement. UK: HM Treasury. 
245 McGinnis, M. D. (2005, June), (p 1-8). 
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complexity, incoherence and self-governance, all factors that inadvertently tolerate harm to these 

animals before effectively intervening.  

 

The question of how suitable the polycentric style of governance is for the Qld framework 

is difficult to answer. On the one hand, it can be argued that recent framework changes including 

the on-going development of the new suite of standards and guidelines (replacing codes) for farm 

animals represent aspects of polycentric governance that may boost framework compliance. For 

example, efforts to move away from having a single hierarchical decision maker at the centre of the 

framework to having several centres of decision-making, each independent of each-other, but each 

of which can form cooperative or co-regulatory agreements is arguably positive.  This is positive 

because it has the potential to increase the ‘buy in’ of formerly opposed stakeholder groups (e.g., 

animal (NGO) PIGs and industry peak groups). 246   

 

In addition, the potential for effective power sharing may serve the public interest by 

exposing irregularities in the framework’s monitoring, enforcement and standard setting processes. 

Conversely, evidence suggests that the Qld saleyard (welfare) framework may not be equipped for 

polycentric governance. For instance, the new livestock land transport standards describe how 

compliance responsibility now relies on the collective capacity of civil society, institutions and 

markets.247 In practice, institutions and markets cannot ensure compliance if the Qld regulator is 

unavailable or if it fails to effectively advise industry, guide potential collaboration between 

framework RAGs or oversee community decisions.  

 

 The chapter identified five of the most recognised limitations of polycentric governance and 

suggested these problems are likely to be present in the Qld system. These five limitations were: 

 

1 the confusion caused by involving several layers of governance in regulatory 

implementation and enforcement;   

2 the difficulty in identifying the parties responsible for non-compliance when industry is 

increasingly expected to self-monitor and accurately record animal welfare data;   

                                                 
246 McGinnis, M. D. (2005, June). (p 1-8). 
247 See the Australian Animal Welfare Standards and Guidelines — Land Transport of Livestock. 

Version 1.1, September 2012. Animal Health Australia (AHA) 2012, Canberra. Retrieved February 2, 2015, 
from http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-
Guidelines-Version-1. -1-21-September-2012.pdf  Department of Agriculture, Fisheries and Forestry. 
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3 the lack of education provided to regulatory targets on what constitutes non-

compliance because polycentric governance focuses on disseminating information on 

the business opportunities attached to exceeding compliance; 

4 the lack of disincentives provided to industry for non-compliance because governance 

redirects information dissemination away from potential punitive responses to non-

compliance and instead highlights constant improvements in compliance, and 

5 the potential for subjects of regulation to be exposed to further harm due to the 

tendency for polycentric governance to respond to non-compliance by initiating 

dialogue with the target rather than intervening to stop the target’s actions.    

 Throughout this chapter I have demonstrated that policy makers and enforcement bodies 

cannot secure compliance simply by prescribing a suitable regulatory strategy and governance type 

with appropriate instruments. They must also consider first, whether the regulatory framework in 

question has the pre-requisites for the selected strategy, instruments and governance type to 

succeed. Second, whether the governance and enforcement strategy selected suits the subject of the 

regulation and the nature of the regulatory environment. Policy-makers should also consider 

whether the balance made between efficiency and legitimacy is appropriate for the system in 

question.248  

 

 The discussion in this chapter queried whether the Qld system has the characteristics 

needed for farm animal welfare regulation to be effective under polycentric governance. In 

particular, it questioned whether the government is adequately empowering the system’s RAGs to 

help them boost compliance using their unique coercive capacity. It also questioned whether the 

framework includes sufficient information and disclosure requirements to render industry practices 

accountable and legitimate. This discussion lays the foundation for the empirical enquiry conducted 

for this research and discussed in subsequent chapters.  

 

 

 

 

                                                 
248 This critique is known as ‘value based’. It is a distinctly different strand of normative scholarship 

that focuses on how different the expressive dimension of the law’s role can be in regulation. It looks at the 
strategies of regulators, policymakers and academics from the perspective of values that legitimate the 
regulation’s enforcement and the regulatory regime, generally.  Values include constitutional values like 
proportionality, consistency and equal consideration. For a more detailed discussion on this, see Ashworth, A. 
(2000). Is the criminal law a lost cause? Law Quarterly Review, 116(2), 225-256.  
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Chapter Four 

Key Features of Animal Welfare Law in Australia – 

A Review and Critique 
 

Regulatory theory has influenced the development of key features of self-interest where it 

materially conflicts with even the most rudimentary welfare, so that animal suffering and 

cruelty on an enormous scale is thus institutionalised and perpetuated by the very laws 

supposed to protect them. Those who are responsible for the maintenance of this legal regime 

in its enforcement and formulation view themselves as the ‘friend of industry’ or, they are 

indifferent to the moral norms such a legal regime is supposed to reflect and nurture. 

(McEwen, 2012). 

 

4.1. Introduction 

In chapter three I described how, over the past forty years, evolving regulatory theory has 

influenced animal welfare regulation in Australia generally. I argued that, following trends in 

regulatory theory, we have moved away from a regulatory framework based predominantly on 

‘command and control’, through a period of neo-liberal governance and are now operating in a 

polycentric governance model.  

 

 This chapter begins by briefly describing the statutory duty of care and prohibition on 

cruelty, before providing a summary of key issues related to animal welfare codes generally. It also 

briefly overviews the saleyard code, highlighting code development and implementation problems 

likely to impact the standards that will supersede the code.249  

 

 Two problematic aspects of the current legal framework in Qld that receive particular 

attention in this chapter are, first, the statutory duty of care and prohibition on cruelty. Second, the 

recent transition from model codes to standards and guidelines pursuant to the Australian Animal 

                                                 
249 Model Code of Practice for the Welfare of Animals: Animals at Saleyards SCARM Report 31 

(2002). Model codes are published by the CSIRO. Retrieved July 21, 2015 from 
http://www.publish.csiro.au/nid/22/pid/367.htm. The saleyard code will be superseded by the Proposed 
Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards and Depots (Saleyard 
Welfare Standards), Edition One, Version: Public Consultation Version, 4 August 2014. At the time of 
writing (November 2015), these standards remain under development and are not published online. 

http://www.publish.csiro.au/nid/22/pid/367.htm
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Welfare Strategy (AAWS). I selected these two aspects of the legal framework for detailed 

investigation because they are core features of the system that have recently undergone reform. I 

first describe in some detail the objective and substance of each aspect, noting in particular how 

recent reforms and existing practice are informed by current regulatory theory. I then highlight 

some unresolved issues that may affect the implementation of new initiatives in these areas and 

review the literature that has assessed recent reforms.  

 

 In essence, I argue that, despite recent changes modelled on polycentric forms of 

governance, animal welfare outcomes have improved little and seem unlikely to significantly 

improve in the near future.  Based on a review of the literature, I suggest some tentative reasons 

why this may be the case. This literature-based review paves the way to my discussion of fieldwork 

findings in chapters five and six. 

 

 

4.2 The Statutory Duty of Care and Prohibition on Cruelty 

 

a.  What is the Statutory Duty of Care?  

In Australia, jurisdiction over animal welfare issues rests primarily with the states.250 In Qld, the 

principal statute governing animal welfare is the Animal Care and Protection Act 2001 (Qld), 

sometimes abbreviated as the ACPA 2001 (Qld). 251  A key component of the Act is s 17. This 

section states: “A person in charge of an animal owes a duty of care to it” and “The person must not 

breach the duty of care”. Section 17(3) qualifies this duty in the following terms: 

(A) person breaches the duty only if the person does not take reasonable steps to— 

(a) provide the animal’s needs for the following in a way that is appropriate— 

(i) food and water; 

(ii) accommodation or living conditions for the animal; 

(iii) to display normal patterns of behaviour; 

                                                 
250 The Commonwealth exercises exclusive jurisdiction over export related matters. See for example, 

the Australian Standards for the Export of Livestock (ASEL), retrieved June 4, 2015 from 
http://www.agriculture.gov.au/export/live-animals/advisory-notices/2011/export_advisory_notice_2011-01.  

251 Animal Care and Protection Act 2001 (Qld) ss 17 (1) and 17 (2). Retrieved July 2, 2015 from 
http://www5.austlii.edu.au/au/legis/Qld/consol_act/acapa2001229/.   

http://www.agriculture.gov.au/export/live-animals/advisory-notices/2011/export_advisory_notice_2011-01
http://www5.austlii.edu.au/au/legis/Qld/consol_act/acapa2001229/
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(iv) the treatment of disease or injury; or 

(b) ensure any handling of the animal by the person, or caused by the person, is appropriate. 

 In deciding what is “appropriate” handling, s 17(4) states that regard will be had to “the 

species, environment and circumstances of the animal” as well as “the steps a reasonable person in 

the circumstances of the person would reasonably be expected to have taken”. 

 In addition to the general duty of care espoused in s 17, s 18 of the Act, states, “A person 

must not be cruel to an animal”.252 Sub-section (2) of s 18 goes on to list a number of actions that 

are considered to be “cruel”. These include – causing pain that, in the circumstances, is 

unjustifiable, unnecessary or unreasonable; beating; abusing; terrifying; tormenting; worrying or 

overworking an animal etc. Section 18 also specifies acts of cruelty with respect to the confinement 

and transport of animals. It is an act of cruelty to confine or transport an animal without appropriate 

preparation - including food, rest, shelter or water - or when it is unfit for confinement or transport. 

Animals should not be confined or transported if it is inappropriate for their welfare, for example, 

because the container or vehicle is unsuitable or because an animal will be placed with too many or 

too few other animals.  

 Chapter 2, s 13 of the ACPA 2001 (Qld), allows for the making of codes of practice (CoPs) 

about animal welfare, including animal care and handling.  

4.3. Model Codes of Practice for the Welfare of Animals  

a. Code Structure and Operation 

A regulation may require a person to comply with all or part of a code of practice (i.e., a 

compulsory code requirement).253 Queensland has adopted the majority of the Commonwealth’s 

model codes of practice for farm animals but, for the most part, compliance is voluntary. 254  

Nevertheless, although the CoPs are generally voluntary in nature, there are still good reasons for 

following them. A person who complies with a relevant code of practice may claim the benefit of an 

“offence exemption” if charged with an offence under s 18 of the Act. Section 40 states: 
                                                 

252 See s 18 of the ACPA 2001 (Qld).  
253 See s 15 of the ACPA 2001 (Qld). 
254 ACPA 2001 (Qld).  

Species specific Model codes of Practice for the Welfare of Animals adopted by the Act include for example: 
animals at saleyards; cattle; camels; deer; goats; sheep; domestic poultry; farmed buffalo; farmed ostriches; 
feral livestock; captive-bred emus; intensively bred rabbits; land transport of cattle, horses, pigs and poultry, 
and for livestock at slaughterhouses. Codes retrieved July 2, 2015 from 
http://www.publish.csiro.au/pid/4831.htm.  

http://www.publish.csiro.au/pid/4831.htm
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Compliance with relevant code of practice or scientific use code 

(1) It is an offence exemption for an offence if— 

(a) for an offence constituted by doing an act— 

(i) a code of practice or the scientific use code states requirements for how the act may be 

carried out, and 

(ii) the requirements, to the extent they are relevant to the act, have been complied with; or 

(b) for an offence constituted by making an omission— 

(i) a code of practice or the scientific use code states circumstances in which the omission 

may be made, and 

(ii) the stated circumstances for making the omission have happened. 

(2) However, if the provisions of the code about how an act may be done or the 

circumstances in which the omission may be made are incomplete, it is only an offence 

exemption if, in doing the act or making the omission, the defendant complied with any 

duty of care the defendant owed to each animal to which the act or omission relates. 

 Exemptions provide animal users who have complied with code standards a good defence 

against a charge of cruelty or breach of duty under the Act, even when, for example, a procedure 

performed on a farm animal would normally constitute cruelty if it was performed on a companion 

animal. For instance, whereas removing teeth, cutting off testacles or chopping the tail off a dog 

without pain relief may be considered cruelty under the Act, some of these procedures are allowed 

by codes to be performed on some farm animals. Even if such a procedure performed on a farm 

animal does breach the Act’s cruelty standard, it remains unlikely that regulators will receive 

complaints from the community, since these procedures occur out of public view, and further, even 

where a complaint is lodged, if the accused can demonstrate code compliance, this will protect them 

from prosecution Therefore, exemptions provide animal users who have complied with code 

standards a good defence against a charge of cruelty or breach of duty under the Act, even where 

what the animal has endured would otherwise be classified under the cruelty standard as “cruel” or 

breach of duty under the duty of care standard.   

Until the 1980s Queensland legislation gave a blanket exemption to farmers against a charge 

of cruelty. With the introduction of model codes in the 1980s (discussed below), the idea emerged 

that some level of compliance should be demonstrated in order for animal users to receive the 
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exemption. This change from offering a blanket exemption prior to the 1980s to offering one 

that, at least theoretically requires a level of compliance to secure, is consistent with the evolution in 

regulatory theory towards more nuanced and ‘responsive’ styles of regulation including greater 

accountability to the community.  

Framework Prosecutions 

Accompanying the intention for increased accountability, the early 2000’s saw a shift towards a 

more ‘responsive’ regulatory approach and polycentric governance style. It is hard to gauge the 

impact this approach and governance had on prosecution numbers for Qld farm animals (i.e., 

‘commercial livestock’ or ‘production animals’) however, because it is difficult to access reliable, 

detailed statistics for the framework’s prosecutions and court results. 

 In 2015 I was able to access two files, obtained under right to information (RTI, similar to 

Freedom of Information or FOI) by animal law scholar, White. 255  It appears likely that these 

documents represent all of the Qld Department’s ‘commercial livestock’ animal welfare cases, 

finalized prosecutions and court results.256 The animal welfare cases and prosecutions included in 

these two files involve cats, dogs and horses as well as the farm animals relevant to Qld sale yards. 

Some trends noted from the information in these documents include: first, File A seems to suggest a 

low prosecution rate for non-compliance across the framework. For instance, taking the year 2009, 

figures show that from a total of almost four hundred animal welfare cases ranked by the 

Department as major or critical, only a handful of prosecutions resulted.  

 From 2009 onwards, most matters proceed on the basis of s 17 rather than s 18 too, possibly 

because with fewer resources, s 17 is easier to establish. My fieldwork findings implied a marked 

decrease in inspectorial resources from the early 2000’s, so it is possible that the low figures in 

these documents may reflect a shrinking commitment to properly resource enforcement. Another 

concern is the relatively low ratio of the total prosecutions that involved farm animals, for example, 

File B which lists ACPA Prosecutions, suggests that between 2000 and 2013, less than half (11 of 

23) of the prosecutions (listed) involved farm animals, and of these 11 farm animal cases, only two 

recorded convictions against the defendants. Furthermore, between 2010 and 2014 there were only 

                                                 
255 Right to Information Services (RTI), DAF (Qld) to Steven White, 13 July 2015. File A Release –

 CENT AW Quarterly Report (showing the Department’s animal welfare cases involving cats, dogs and horses 
in addition to farm animals relevant to Qld saleyards, between 2005-2015) and File B Release – ACPA 
Prosecutions Finalised Court Results (showing dates between 2003-2013, and again, involving cases with 
cats, dogs and horses as well as farm animals relevant to Qld saleyards).  

256 The number of non-farm animal prosecutions included may be an indicator that these documents 
do reflect the sum total. 
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three prosecutions for farm animals, a low figure considering the high volume of animals 

transacted through Qld’s saleyards for this period.    

 Adding to the impression that breaking the law in this sector is not considered too seriously, 

fines from these 11 prosecutions ranged from $1000 to $53000, with fines of around $1500 the 

most common. In addition, the two most severely penalised (‘commercial livestock’) defendants 

seemed to involve cases featuring severe crimes that relied on eyewitness accounts by inspectors or 

strong visual evidence from the public. The first case involved a person with prior (ACPA 2001 

(Qld)) convictions who made a botched attempt to kill a (neglected) downed cow with a hammer 

and dragged it live, behind a car, with both these actions witnessed by an RSPCA inspector. The 

second case involved members of the public presenting extensive photographic and video evidence 

of what was deemed (by the document) “a horrific level of care” of goats destined for human 

consumption. Besides the severity of both cases, this may also demonstrate that it is rare to award 

serious penalties unless defendants have previous ACPA 2001 (Qld) convictions and/or unless 

courts receive extensive hard evidence of the laws broken and the suffering caused. It is also 

notable that cases usually involved a guilty plea, leaving the court only to establish appropriate 

sentences.  

  Looking at the most common s 17 duty of care breaches and s 18 cruelty offences 

committed, file B suggests that failing to provide appropriate/ adequate food and water and/ or 

failing to properly handle the animal or treat its condition, injury or disease, are the most common 

breaches of duty.  (2) Under s 18, the most common cruelty charges involved emaciated animals 

starving to death, inappropriate transport and/ or the transport of weak or injured (unfit) animals. 

Considering the serious suffering, including possible death, inflicted on animals by most of the 

above breaches of duty and cruelty charges, it is disturbing that this document suggests that serious 

sanctions (e.g., convictions recorded, gaol time, significant fines, seizure of animals or a prohibition 

against the perpetrator owning or being in charge of animals again) were rarely awarded against 

defendants.  In sum, these documents suggest that the Department only pursues the most serious 

cases. 

From reading the cases noted in the relevant document, other emerging concerns include 

for instance the industry’s use of, “travel insurance” which is taken out by livestock producers but 

which may in practice, tempt industry to ‘cut corners’ regarding animal welfare. This may occur 

because if insurance can be claimed for animals who do not arrive alive, what is the disincentive for 

industry not to transport unfit animals and not to transport them without appropriate rest stops (and 

conditions)? Further, some cases noted in File B suggest that those responsible for animals used the 

excuses of not having a gun or of being too busy to treat/ euthanise a badly injured or sick animal. 
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Compounding the unacceptable nature of these claims is the fact that those making them were 

not always people new to the industry, but often people with significant industry knowledge and 

experience. This may indicate that the problem is attitudinal and widespread, and that this problem 

may require urgent, mandatory industry wide standardised, animal welfare training as well as 

independent, random monitoring to ensure that training is effective. 

 By 2013, Qld adopted the federally produced Australian Animal Welfare Standards and 

Guidelines: Land Transport of Livestock. 257 This change means that, since 2013, if Qld animals 

being transported to a saleyard suffer an adverse welfare outcome, the animal owners, handlers and 

transporters are only exempt from potential cruelty or breach of duty charges under the Act if they 

have complied with applicable standards in both the saleyard code and the new land transport 

standards and guidelines.258   

Codes permit a Lower Level of Care than the Statutory Duty of Care 

The duty of care obligations identified in s 17 of the Act correlate roughly to the RSPCA’s ‘five 

freedoms’. 259  These include the duty to provide animals with food and water; appropriate 

accommodation; opportunity to express normal behaviours; treatment of injury or disease and 

appropriate handling.   However, with respect to farm animals, the Act exempts behaviour 

consistent with applicable codes (and the newer standards), so farm animal users are not bound by 

the s 17 duty of care at all if contrary practices are permitted by the standards. The applicable codes 

for animals deemed to be ‘production’ animals permit practices that would not otherwise be 

acceptable under s 18, which lists activities that constitute ‘cruelty’.260 

 One example of this phenomenon is that, whereas the Act permits only a veterinary surgeon 

to remove a cat’s tooth or crop a dog’s ear, farm animal codes permit the removal of body parts 

from various farm animals (e.g., beaks from chickens and tails and teeth from piglets) by persons 

other than veterinary surgeons. 261 Further, for farm animals, this commonly occurs without pain 

                                                 
257 Australian Animal Welfare Standards and Guidelines: Land Transport of Livestock Edition One, 

Version 1.1, 21 September 2012, Department of Agriculture, Fisheries and Forestry, PIMC. Retrieved July 2, 
2015 from http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-
and-Guidelines-Version-1.-1-21-September-2012.pdf.  

258 See the saleyard code, the Model Code of Practice for the Welfare of Animals: Animals at 
Saleyards. SCARM Report 31 (2002).  

259 RSPCA’s five freedoms retrieved January 14, 2015 from: http://kb.rspca.org.au/Five-freedoms-
for-animals_318.html.  

260 ACPA 2001 (Qld) s 18. 
261 For the requirements to remove a cat’s tooth or crop a dog’s ear, under the ACPA 2001(Qld), see 

Part 4, Division 2, s 26 and Part 4, Division 1, s 23 respectively. 

http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
http://www.animalwelfarestandards.net.au/files/2011/02/Land-transport-of-livestock-Standards-and-Guidelines-Version-1.-1-21-September-2012.pdf
http://kb.rspca.org.au/Five-freedoms-for-animals_318.html
http://kb.rspca.org.au/Five-freedoms-for-animals_318.html
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relief. Effectively, the Act is allowing farm animal code standards to determine acceptable farm 

animal treatment.262  

b.  Critiques and Concerns - Code Structure and Operation 

The lower level of legal protection resulting from code provisions has led many animal law scholars 

to suggest that statutory exemptions should be abolished altogether.263  In terms of the best strategy 

for improving outcomes in a way that will benefit the animal’s own interests, other obvious options, 

besides removing the exemptions entirely, include raising the welfare standards within codes and 

standards and guidelines and replacing performance/ outcome-based standards with more 

prescriptive standards. Prescriptive standards are also referred to as process or systems based 

standards, because they prescribe the process or system that must be used to meet the required 

regulatory standards (discussed below). However, considering the change in thinking necessary for 

a substantial increase in the level of regulatory standards, it seems that meaningful improvements 

may not be possible without first acknowledging the equality of all species.  

The Prohibition on Cruelty is Ambiguous and Malleable  

The general prohibition on animal cruelty in s 18 is considered too ambiguous and malleable in 

practice. This is because its broad duty only requires that all practicable measures be taken to 

prevent cruelty, without giving a clear outcome for animal users to meet.264 For instance, in the 

Act’s Part 2 s 18 Animal Cruelty Prohibited, it is declared that: ‘(2) Without limiting subsection (1), 

a person is taken to be cruel to an animal if the person does any of the following to the animal— (a) 

causes it pain that, in the circumstances, is unjustifiable, unnecessary or unreasonable’ (author’s 

emphasis). 

 In determining what the Act may consider ‘unjustifiable, unnecessary or unreasonable’, 

some guidance may be taken from the Act’s explanation of animal treatment that may be considered 

appropriate. Section 18 urges consideration of the animal’s species, environment and 

                                                 
262 See detailed discussion on this from McEwen, G. (2012). Animal law: Principles and frontiers. 

Victoria. Retrieved July 2, 2015 from http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf. 
Chapter 1. 

263 See for example, the writing of Sharman (2008), Caulfield (2009) and McEwen (2011).  
264 Animal Care and Protection Act 2001 (Qld), Part 2, Cruelty Offences, s 18. For more detailed 

discussion, see White, S. (2007). Regulation of animal welfare in Australia and the emergent Commonwealth: 
entrenching the traditional approach of the states and territories or laying the ground for reform. Fed. L. Rev., 
35, 347.  

261 See ACPA 2001 (Qld) s 18(4) (Austl.). 

http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf
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circumstances. 265 However, additional ambiguity is introduced by s 18(4), which states that 

‘regard must be had to - the steps a reasonable person in the circumstances of the person would 

reasonably be expected to have taken.’266 From this, it seems that instead of providing a clear 

outcome for responsible persons to comply with, the regulation simply requires the person to take 

reasonable actions to avoid being cruel, arguably a rather negative and nebulous concept. 

Ultimately, scholars including White conclude that this makes it difficult for inspectors or courts to 

decide whether an animal has been handled appropriately, since the standard requires decision 

makers to consider not only the animal’s species, environment and circumstances, but also concepts 

of “reasonableness”.267 

 In sum, by failing to state clear outcomes, the general duty of care may have simply added 

to industry confusion and given inspectors too much discretionary power. If this is the case, it seems 

reasonable to believe that inspectors may be making subjective rather than objective decisions about 

whether practicable measures have been taken to prevent cruelty or whether suitable performance 

based outcomes have been met. However, ethnographic research is required to establish how this 

discretion is being exercised in practice by inspectors, and the factors shaping their decision-

making. 

One alternative to the current drafting of s 17 would be to require the responsible person to 

meet specific animal welfare outcomes in order to comply with the required duty of care. For 

instance, the outcome could be that the responsible person must ensure that the animal is stress free 

and behaving naturally and that it enjoys good bodily health and a life worth living.    

Improving Welfare is a Low Order Priority 

Bloom highlights how the ‘working’ interpretation of ‘animal welfare’ adopted by a framework 

tends to be either scientifically or legally based, depending on the regulatory purpose, with the 

scientific interpretation usually linked to the animal’s condition and the legal interpretation typically 

linked to the animal’s treatment. 268  According to Bloom, prior to 1992, it was the scientific 

interpretation that dominated Australian statutes, but later statutes, including the ACPA 2001 (Qld), 
                                                 
 

266 ACPA 2001 (Qld) s 18(4) (b).   
267 White, S. (2007). Critique of the standard regulatory approach. More generally, McEwen also 

touches on this problem, in Chapter 1 of: McEwen, G. (2012). Animal law: Principles and frontiers. Victoria. 
Retrieved July 2, 2015 from http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf.  

268 See Bloom, G. (2008, September). Regulating animal welfare to promote and protect improved 
animal welfare outcomes under the Australian Animal Welfare Strategy. In Proceedings of AAWS 
International Animal Welfare Conference, (pp. 5,11,15) Gold Coast, Queensland: Australia.   

http://bawp.org.au/wp-content/uploads/2013/07/eBook-FINAL.pdf
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appear to lean towards the legal interpretation. This is evidenced in the Act by the imposition of 

positive duties on animal users, since in addition to requiring animal users to provide suitable food, 

water and accommodation, the duty of care standard also requires animal users to treat animals in a 

way that: allows them to behave normally (for their species); responds to their disease or injury and 

ensures that they are handled appropriately (s 17). 

 

 Despite an increasingly legalistic interpretation of ‘animal welfare’, other framework 

elements suggest lower expectations of animal users’ responsibility to meet their duty of care. For 

instance, discussing the model codes of practice (MCoPs), the Qld Department of Agriculture’s 

(DAF) website (2015) describes ‘animal welfare’ in terms of a compromise that must benefit 

industry’s financial interests: 

‘There are often different views on animal welfare issues. Most codes contain standards that 

are a compromise between optimising the welfare of animals and the interests of people 

whose livelihood depends on animals. This is why animal welfare codes generally set the 

minimum acceptable animal welfare standards.’ (Qld Government website).269 

 

From this perspective, the commitment of the Qld framework’s lead regulator (Qld DAF) to 

prioritise the farm animals’ own interests appears limited, despite the title of the Act emphasizing 

“care” and “protection”.  The writing of scholars including Goodfellow supports the possibility that 

this disparity exists due to the lead regulator’s inherent conflict of interest. 270 This conclusion 

seems valid for this study given that the Qld DAF’s focus is on enhancing industry profitability 

rather than animal welfare. 

 

Combining Anti Cruelty Provisions and Welfare Administration 

Bloom argues the expectation that anti cruelty offence legislation will also regulate welfare 

compliance is problematic.271 This expectation is seen as unrealistic because anti cruelty legislation 

                                                 
269 See the Qld Government website, retrieved July 2, 2015 from 

https://www.business.Qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-
farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice.  

270 For detailed discussion on this point see for example, Goodfellow, J. (2014), Animal Welfare 
Law Enforcement: To Punish or Persuade? In P. Sankoff, S. White & C. Black (Ed.), Animal Law in 
Australasia, Continuing the Dialogue. 2nd Edition. (pp. 183-208). NSW: Federation Press.  See also 
Goodfellow, J., & Radan, P. (2013). Why market forces don’t protect animal welfare. (Electronic version). 
The Conversation, July 1, 2013. Retrieved July 5, 2015, from  http://theconversation.com/why-market-forces-
dont-protect-animal-welfare-15501.  

271 Bloom, G. (Ed.). (2008), pp. 32-34.  

https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice
http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
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is specifically designed to respond to cruelty offences, not to a person’s failure to meet basic 

animal welfare standards. Bloom explains how this ‘lumping together’ can invite a regulatory 

response that unnecessarily escalates breaches of basic animal welfare standards, which have not 

yet resulted in (verifiable) cruelty, to the criminal sanction pyramid, intended to punish cruelty.272 

In his view this is unnecessary because despite breaching a basic welfare standard, the breach has 

probably not yet resulted in harm. Further, Bloom emphasises that most animal users are engaging 

in legally sanctioned animal practices.  

 Applying this to the Qld saleyard framework (and saleyard code), an example of a 

regulatory response that could potentially escalate a basic welfare breach to the criminal sanctions 

pyramid is, for instance, a person caught transporting a vulnerable bobby calf in a Ute with no 

weather protection from a property to a saleyard. Besides being unprotected from weather, the calf’s 

journey to the yard may be long and may involve driving on rough roads. Transporting the calf 

inappropriately (e.g., inadequate vehicle) and/ or with no weather protection does not comply with 

the relevant code for cattle transport. 273   In this situation, the bobby calf may (but will not 

necessarily) be exposed to weather conditions and wind chill that its immature immune system 

cannot cope with. The animal PIG literature reviewed hints that a calf arriving at a saleyard alive 

(albeit weak), in an unsheltered vehicle would be unlikely to stir a regulatory response, even if a 

regulatory officer observed it.274 However, if an inspector was present for this arrival, and did issue 

the producer with a directive for transporting the (live and ambulatory) calf without shelter - then 

this may be an example of a regulatory response that escalates a basic welfare (breach of duty) to 

the criminal sanctions pyramid.  

 

 On the contrary, based on the example provided above, I disagree with Bloom’s assumption 

that basic welfare breaches should not be escalated to the criminal sanctions pyramid because at 

least some of the calves transported without shelter in this instance will arrive distressed and 

suffering. Consistent with Goodfellow’s point, discussed earlier in chapter three, I would argue that 

the law should not wait until suffering has actually occurred before it escalates its response into the 

                                                 
272 See Appendix B, Figure B1 at back of thesis, p 276.  
273 See s 5.4.5 of the Model Code of Practice for the Welfare of Animals: Land Transport of Cattle. 

SCARM Report 77 (2002). Retrieved July 2, 2015 from http://www.publish.csiro.au/pid/2483.htm.  
274 For animal (NGO) PIG literature discussing instances of alleged welfare breaches in the saleyard 

chain that failed to attract a regulatory response, see Animals’ Angels (PIG) view in Lowe, D., & 
Kerkenezov, P., (2012, February 15). Australia’s Contradiction – Farmed Animal Welfare. Gateway to Farm 
Animal Welfare. Animal Production and Health Division. Last retrieved June 12, 2014, from 
http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/.  

http://www.publish.csiro.au/pid/2483.htm
http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/
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criminal sanctions pyramid. 275 Surely it is important to issue a meaningful disincentive for 

breaching basic welfare standards so that the framework can play a cruelty prevention role and not 

be restricted to ‘damage control’ responses after the suffering has occurred.  

 

 Bloom’s main opposition to escalating (basic) animal welfare breaches in this way appears 

to be political. He believes that if the animal use industry fears being exposed to criminal sanctions 

for welfare breaches, it will simply use submissions (in standards development and review 

processes) to lobby for the lowest possible animal welfare standards, a consequence to be avoided. 

In contrast, while I acknowledge the rationality of Bloom’s view, I argue that his ‘trade off’ is too 

defeatist and should not be used to justify delaying effective regulatory intervention, which already 

allows low welfare standards and high (welfare) risks to prevail. 

 

4.4 Code Development and Features Impacting the Transition from Saleyard Code to 

Saleyard Standards  

Although constitutional jurisdiction for monitoring and enforcing animal welfare law rests primarily 

with the states, in recent times, the Commonwealth (or a Commonwealth formed body) has set the 

parameters for regulating animal welfare throughout Australia. It has done this by reviewing 

regulations across jurisdictions, assessing any potential for reform and coordinating the processes 

for uniform regulatory standards.  The Commonwealth also funds much of the animal welfare 

training, research and development.  This section begins by giving a brief overview of the Model 

Code of Practice for the Welfare of Animals: Animals at Saleyards, and introducing some key 

problems that obstruct its effectiveness. The discussion then broadens to discuss in more detail 

issues with the development process and implementation of Australian animal welfare codes. 

Literature indicates that these issues have limited the effectiveness of livestock codes generally, 

including the saleyard code, and that many of these issues persist to undermine the transition 

process from codes to standards and guidelines.  

 

a. The Model Code of Practice for the Welfare of Animals: Animals at Saleyards 

 

Published by the Commonwealth Scientific and Industrial Research Organisation (CSIRO), and last 

drafted in 2002, the Model Code of Practice for the Welfare of Animals: Animals at Saleyards was 

developed jointly by federal, state and territory primary industries Ministers (via the PIMC, the 

Primary Industries Ministerial Council) assisted by industry. Queensland adopted this code, so that 

                                                 
275 Goodfellow, J. (2014), in P. Sankoff, S. White et al. (Ed.), (pp. 205-207). 
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in addition to the overarching duty of care stated in the Qld Act, Qld saleyard animals are 

covered by animal welfare codes, but these codes contain only the minimum welfare standards that 

animal users must comply with in order to meet their animal husbandry and animal handling 

obligations.276 As with all livestock codes, the expectation was that the saleyard code would be 

made mandatory for all jurisdictions by each state (and territory) adopting the standards as 

regulations, but SA was the only state to do this.277  

 

 The structure of the saleyard code is similar to that of other farm animal welfare codes, its 

Introduction and its General and Management Personnel sections provide context for how the code 

should be applied.278 These sections urge that the saleyard code be read in conjunction with the 

livestock land transport and road transport codes as well as the code for livestock and poultry at 

slaughtering establishments, and that the code applies to stock-handlers, drivers, stockmen, 

livestock agency staff, stock inspectors, producers, saleyard managers and all their staffs. As 

mentioned elsewhere in the thesis, Section two delegates primary responsibility for animal welfare 

to the saleyard manager, superintendent or saleyard supervisor, who has overall responsibility for 

the welfare, care and handling of animals at the yard. It is also significant that the early part of the 

code describes its core aims to include minimising stress in all livestock by considerate handling as 

well as meeting (welfare) knowledge and community expectations. Building on this focus, the 

General section states that: ‘Diseased, sick, injured or drought-weakened stock should not be 

consigned to, or processed through, saleyards.’279  

 

 The code then identifies the requirements for stock handling facilities and loading and 

unloading before setting out the circumstances and animals for which special consideration should 

be shown.280 In conclusion, the saleyard code details how industry should manage the humane 

killing of animals (including the ‘bleeding out’ of animals without pre-stunning) as well as the 

industry’s obligations to animals during an industrial dispute at an abattoir.281 

 

 

                                                 
276 For discussion on the benefits accrued by codes adopting only minimal standards, see for instance 

Bloom, G. (2008, September). (pp. 6, 8, 20). 
277 White, S., & Dale, A. (2013). Codifying Animal Welfare Standards: Foundations for Better 

Animal Protection or Merely a Façade? In P. Sankoff, S White et al. (Ed.), (p 154).  
278 Model Code of Practice for the Welfare of Animals: Animals at Saleyards SCARM Report 31 

(2002), pp. 1-3. 
279 MCoPs: Animals at Saleyards SCARM Report 31 (2002), p 3. 
280 MCoPs: Animals at Saleyards SCARM Report 31 (2002), pp. 4-10. 
281 MCoPs: Animals at Saleyards SCARM Report 31 (2002), pp. 11-18. 
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Some Key Problems with the Saleyard Code 

The saleyard code shares many of the same limitations as other Australian MCoPs for the welfare of 

farm animals (‘livestock’). Some of the limitations are described in greater detail below. The 

literature reviewed from animal public interest groups (PIGs) and the Neumann Report suggest that 

some of these limitations are being perpetuated in the new suite of livestock animal welfare 

standards replacing the codes. 282  For instance, Oogjes cautions that without government 

commitment for increased resourcing to educate targets about the new standards and to enforce 

them, they are likely to suffer from the same low enforcement and compliance problems as the 

previous suite of livestock codes.  

 

Looking specifically at the yet to be finalized Proposed Australian Animal Welfare Standards 

and Guidelines: For Livestock at Saleyards and Depots, however, it seems that the 2013 federal 

government’s termination of the Australian Animal Welfare Strategy (AAWS) may represent a 

partial withdrawal by the Commonwealth from the role of coordinating the transition process from 

codes to standards. Furthermore, in mid-September 2015, Animal Health Australia (AHA) advised 

me that the Victorian Department of Environment, Land, Water & Planning (DELWP) are now 

responsible for managing the saleyards standards project. 283 Queries to this department yielded 

advice that the Regulatory Impact Statement had been drafted and was with the Office of Best 

Practice awaiting finalization and that the Reference Group was yet to review the post-consultation 

changes to the standards before endorsing the final version, which is expected to appear on the 

AHA website by approximately April 2016.284  The fact that these standards are still not finalized 

by October 2015 raises concern, especially since the public consultation phase for them closed in 

December 2014.285  

 

Perhaps the most fundamental flaw in how many livestock codes operate, including the 

saleyard code, is that both complying and not complying with the code has different consequences, 
                                                 

282 For example, see Oogjes range of concerns in Oogjes, G., (2011). Australian Land Transport 
Standards and Guidelines: Is the new review process providing protection for transported farm animals? 
Australian Animal Protection Law Journal, 6 8-28. See also Neumann’s recommendations for avoiding the 
problems of the codes in the new standards and guidelines. See The Australian Government Department of 
Agriculture, Fisheries and Forestry, Review of Model Codes. (2005). Review of the Australian Model Codes 
of Practice For the Welfare of Animals, Final Report. Report by Geoff Neumann & Associates Pty Ltd (2005, 
February 9). (pp. 53-55). Brighton, SA. 

283 See the Victorian Department of Environment, Land, Water and Planning (DELWP) site, 
delwp.vic.gov.au. 

284 Phone call between author and this department’s Principal Veterinary Officer, mid October 2015. 
285 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards.  

(Saleyard Welfare Standards), Edition One, Version: Public Consultation Version, 4 August 2014. 
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depending on the state in which the compliance or non-compliance occurs. In particular, White 

and Dale identify Tasmania as a state in which livestock animal welfare codes have an uncertain 

legal status, and although codes enjoy a known status in the remaining states and territory, this has 

not prevented further inconsistencies from occurring. 286   Inconsistencies between jurisdictions 

include the fact that the saleyard code is voluntary in all states except SA. Theoretically, in SA non-

adherence to the code should result in the accused being fined. In every state except NSW code 

compliance provides a defence against a prosecution, although code compliance can be used as 

evidence in NSW cases.287 

 

 In addition to different states using the codes for different purposes and applying them to 

different degrees, the literature from Neumann also points to how inconsistent outcomes result from 

different interpretations of a code’s expression (e.g., wording), a danger that may also apply to the 

new suite of standards and guidelines.288 

 Besides the inconsistent application of livestock welfare codes between different Australian 

states, the literature, especially the Neumann Report, also questions the appropriateness of the way 

in which codes are reviewed and updated, highlighting how, due to the process involved, code 

updates may not reflect new research, community values and industry practices.289 This concern is 

also relevant to the development process for the saleyard standards and guidelines, which, as of 31st 

October 2015, remains on going, and under the control of the Victorian DELWP Department. 

 

 In terms of the saleyard code’s potential to improve outcomes for the animals themselves, 

consistent with other livestock codes, this code’s potential is limited. Limitations stem from the 

problems with the processes behind code development as well as the code’s content and 

implementation. For instance, some key problems identified by scholars White and Dale include the 

questionable drafting process; the ‘exceptional circumstances’ clauses exempting some (cruel) 

practices; the ambiguous legal status of codified standards, and the standards’ overall 

effectiveness.290 The next section will delve more deeply into a range of obstacles hindering the 

capacity of both livestock welfare codes and the newer standards to improve outcomes for animals. 

                                                 
286 White, S., & Dale, A. (2013), in P. Sankoff, S White et al. (Ed.), pp. 155-156. 
287 White, S., & Dale, A. (2013). in P. Sankoff, S White et al. (Ed.), p 156.   
288 See Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), pp. 5-6, 10-11 and 42-

43.  
289 See Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), pp. 5-8.  
290 For a broad, detailed discussion on these problems see White, S., & Dale, A. (2013), in P. 

Sankoff, S White et al., (pp. 153-156 and 160-169).   
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b. Code Development and Implementation – a Range of Concerns  

The range of issues identified by the literature as undermining the potential effectiveness of welfare 

codes and of the newer standards is summarised to include: 

 

1 Consistency and timeliness of adoption between all national jurisdictions.291  

2 Bias in code development and lack of effective public consultation and regard for 

overseas developments.292 

3 Concerns with codified standards and with code developers’ use of mainly outcome type 

standards.293 

4 The risks that code development and implementation problems are perpetuated in the 

standards and guidelines.294  

 

c.  Code Development and Implementation - Critiques and Concerns in Detail 

Consistency and Timeliness of Adoption between all National Jurisdictions 

Different jurisdictions adopt and implement animal welfare codes and standards at different times, 

as was the case with the recently introduced livestock land transport standards, which were adopted 

under Regulation by Qld in January 2014, to be enforced in Qld by August 2014.295 In contrast, the 

standards were adopted by South Australia in 2012 and by Tasmania, NSW, Victoria and the 

Northern Territory in 2013.296 These standards were expected to be adopted by Western Australia 

and the ACT during 2015, but by January 2016, it is still unclear (on both relevant state’s websites) 

whether these standards are in force in WA or the ACT.297 After telephoning the relevant WA 

                                                 
291 These issues are well covered by the Neumann Report findings: Neumann, G. (2005). (pp. 5-8 

and 41-44). 
292 White, S., & Dale, A. (2013), in P. Sankoff, S White et al. (Ed.) (pp. 168-169).   
293 For a more detailed discussion on the use of outcome-based (or performance/ outcome) standards 

in animal welfare regulation, see for instance Bloom, G. (2008, September), especially pp. 5, 11, 21, 35   
294 See for example the literature by animal protection PIGs, including Oogjes, G., (2011), 25-28. 
295 See the Australian Animal Welfare Standards and Guidelines for the Land Transport of Livestock 

(Ed.1, version 1.1) 2012. Queensland regulated the land transport standards as a compulsory requirement 
under the Animal Care and Protection Regulation in January 2014. An initial grace period of six months was 
applied and has now finished. Enforcement of these laws commenced from 1 August 2014. More information 
is available at: http://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-
for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-during-transport.   

296 Australian Animal Welfare Standards and Guidelines Web. Retrieved November 17, 2015, from 
http://www.animalwelfarestandards.net.au/land-transport/. 

297 See the relevant websites at: https://www.agric.wa.gov.au/animalwelfare/animal-welfare-
livestock?page=0%2C2#smartpaging_toc_p2_s0_h2. See also http://www.tams.act.gov.au/parks-
conservation/plants_and_animals/Biosecurity/animal-health/livestock-management. Retrieved January 25, 
 

http://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-during-transport
http://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-during-transport
https://www.agric.wa.gov.au/animalwelfare/animal-welfare-livestock?page=0%2C2#smartpaging_toc_p2_s0_h2
https://www.agric.wa.gov.au/animalwelfare/animal-welfare-livestock?page=0%2C2#smartpaging_toc_p2_s0_h2
http://www.tams.act.gov.au/parks-conservation/plants_and_animals/Biosecurity/animal-health/livestock-management
http://www.tams.act.gov.au/parks-conservation/plants_and_animals/Biosecurity/animal-health/livestock-management
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department (January 25, 2016), I was advised that the livestock land transport standards are 

unlikely to be in force in WA until approximately July 2016.298. This difference causes confusion 

for industry, especially where an operator may be crossing state boundaries in their daily operations.  

 

 In addition to the importance of all jurisdictions adopting the same animal welfare 

standards and implementing them (somewhat) simultaneously, there is also concern about the delay 

between development and implementation generally. Concern about the delay applies to both codes 

and the new suites of standards replacing the codes, including the yet to be adopted saleyard 

standards.299 For instance, the delay between the 2012 development and full implementation (every 

jurisdiction) of the land transport standards and guidelines exceeds three years, and (as of January 

2016) is on-going. This delay is problematic for both community expectations and animal 

outcomes.300  A contributing cause of this delay was that during the development process, where 

complete agreement on the level of the standard did not receive full agreement (e.g., the standard 

for the bobby calf time off feed and that for the loading density in land transport) the reference 

group had a maximum of two years in which to review these standards. This part of the process 

results in more inconsistencies, since not all jurisdictions will adopt the additional regulatory 

requirements resulting from this stage.301  

 

Bias in Code Development and Lack of effective Public Consultation and Regard for Overseas 

Developments. 

Similar to other livestock welfare codes, the saleyard code is plagued by issues regarding the bodies 

behind standards development, and the processes and interests involved in making codes. 302  

                                                                                                                                                                           
2016. The lack of clarity provided regarding whether the new standards are applicable in these states is of 
concern because it may confuse targets about their animal welfare compliance obligations.  

298 Advice obtained by author via a phone communication with an inspector from the WA DAFF 
Inspectorate on January 25, 2016.  

299 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards, 
2014. 

300 The land transport standards began development in 2008, were finalized in 2012 and were finally 
implemented in Qld in 2013. The standards for the land transport of livestock superseded six former model 
codes. For an in-depth discussion on the process, see Dale, A. & White, S. (2014), in P. Sankoff, S. White et 
al. (Ed.), (pp. 308-329).  

301 See White, S., & Dale, A. (2013) in P. Sankoff, S White et al. (Ed.), (p 176).  
302 For example, a possible issue with the PIMC body identified by Neumann is that it needs better 

discipline (within its standard setting) and enhanced recognition as a standards setting body. Neumann 
suggests that this could be achieved if the organization became accredited as a standard setting body. See 
Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), p. iv. For a detailed explanation of the 
roles played by the PIMC, and the PISC and the dynamics and interests behind code development see for 
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Literature from Neumann and from White and Dale suggests that one fundamental problem is a 

common lack of specific animal welfare knowledge amongst government representatives in this 

process. 303 According to these writers, this often leads to the process relying too strongly on 

guidance from industry representatives, diminishing the quality of the final standards produced. 

Code Creators and Administrators are not Independent 

In Queensland, animal welfare codes and the Animal Care and Protection Act 2001 (Qld) are 

administered by Qld’s Minister for Primary Industries alongside the Qld Department of Agriculture 

(DAF), but determining who is responsible for code development is less straightforward. 

 The ‘Animal Welfare Working Group’ (AWWG), part of PISC, which is the Primary 

Industries Standing Committee, developed animal welfare codes, including the saleyard code. The 

AAWG is a group comprised of primary industries federal Ministers and their departments, their 

state counterparts, CSIRO and Animal Health Australia (AHA). Together, this group reported to the 

Animal Health Committee (i.e., chief veterinary officers from each jurisdiction and department), 

who sat under the PIMC. Most non-government representatives in the process hailed from industry 

and the process featured few representatives from peak animal protection groups.  

 Adding to the bias towards industry and government interests in code development, White 

and Dale refer to Neumann’s report and highlight a tendency for former animal welfare code 

developers to fail to properly record dissenting voices (and the rationale for dissent), and to ignore 

overseas scientific developments, especially developments that do not align with government and 

industry produced standards.304  

 There appears to be broad agreement amongst animal law scholars that federal and state 

(agriculture) departments are closely aligned to the livestock industry. Animal law specialist, 

McEwen suggests for instance, that the federal agriculture (DAWR) department’s role in creating 

exemptions or defences via the national MCoPs is symptomatic of this close tie.305 

                                                                                                                                                                           
example, Thornber, P. Kelly, D. and Crook, A. (former Animal Welfare Commitee‘s Working Group) 2012. 
Australia‘s Animal Welfare Arrangements and Capacity. Retrieved January 2, 2016 from 
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Att%20B%20Australia's%20anim
al%20welfare%20arrangements%20and%20capacity%20report(3).pdf.  

303 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), p. 8. See also White, S., & 
Dale, A. (2013), in P. Sankoff, S White et al. (Ed.), (pp. 166-167).  Sydney. 

304 See White, S., & Dale, A. (2013), in P. Sankoff, S White et al. (Ed.), (p 171).  
305 McEwen, G. (2012). Chapter 1.  

http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Att%20B%20Australia's%20animal%20welfare%20arrangements%20and%20capacity%20report(3).pdf
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Att%20B%20Australia's%20animal%20welfare%20arrangements%20and%20capacity%20report(3).pdf
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  The dynamic of close government and commercial alliance is typical of neo-liberal 

governance regimes. Scholars on neo-liberalism, Thorsen and Lie, suggest that this dynamic within 

neo-liberal governance regimes often results in the state creating and maintaining a particular type 

of legal framework.306 They suggest this type of framework secures private property rights and 

facilitates market function without itself (the state) intervening in markets. In this scenario, the state 

does not intervene because it cannot accurately manage market signals or prevent powerful interest 

groups from manipulating state interventions. According to Thorsen and Lie, the overall outcome is 

that, under neo-liberal governance regimes, commercial interests tend to be prioritised over and 

above community interests. 

 

This analysis seems pertinent to Qld’s experience with the MCoPs. For example, in 2012, the 

Qld Department of Agriculture (now DAF) website noted: 

 

(C)odes are more flexible in the way they are written and do not contain offence based 

statements. They are normally voluntary in nature and do not contain compulsory 

statements. If sections of codes are sufficiently important for the welfare of the animal it is 

written into legislation as a compulsory code requirement. 

(http://www.daff.Qld.gov.au/27_6098.htm retrieved November 12, 2012. Note, this 

information is no longer accessible through the Departmental website). 

 

This description of the model codes appears to be impacted by neo-liberal governance 

because it emphasises the market interest in flexible regulation, whilst ignoring the public interest in 

ensuring code standards are enforced.  

 

Generally animal law writers agree that codes have never played a key role in protecting 

Australian farm animals.307 On the contrary, their main role has been to provide a good defence 

against a cruelty charge (based on code compliance) for animal users. The limited effectiveness of 

codified standards is extensively discussed by White and Dale, who also note a seeming lack of 

emphasis on improving standards, despite community pressure, international trends and the 

behavioural needs of animals. 308  Further, Dale and White question whether perhaps codified 

standards have simply played a limited quality assurance (QA) function. Even the Qld Department 

                                                 
306 Thorsen, D. E., & Lie, A. (2006). What is neoliberalism? Oslo, University of Oslo, Department of 

Political Science, Manuscript, 1-21. 
307 See especially McEwen, G. (2012), p 1.  
308 Dale, A. & White, S. (2014), in P. Sankoff, S. White et al. (Ed.), (pp. 181-182).   

http://www.daff.qld.gov.au/27_6098.htm
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of Agriculture (now DAF, Qld) website acknowledges the common view that codes have not 

advanced the protection of farm animals. In 2012 its website stated:  

 

Australian codes of practice for the welfare of farmed animals have been widely criticised 

for their allegedly low welfare standards and failure to help minimise the suffering and 

stress caused to farmed animals through industry accepted husbandry and handling 

practices.309  (http://www.daff.Qld.gov.au/27_6098.htm accessed Nov 12, 2012. Note, this 

quote is no longer available through the departmental website.) 

 

Discrepancies between the Act and Codes 

White highlights the disparity between the low level of code welfare standards and the markedly 

higher level of the overarching general cruelty standard in Australian statutes. This disparity may 

also reflect neo-liberalism.310 By adopting industry preferred standards of husbandry and handling, 

over and above standards consistent with the statutory duty of care, the framework has prioritised 

market functioning over and above intervening on social justice grounds. In doing so, the state has 

set welfare standards to serve the industry’s right to treat animals as their private property. 

Alternatively, the state could have intervened to ensure that welfare standards were set at a level 

that empowered and protected the framework’s most vulnerable interests, the animals themselves. 

More specifically, standards in the saleyard’s code could have been set to protect the system’s most 

vulnerable and low-dollar value animals.  

 

 Although the discrepancy between code standards and the overarching general cruelty 

standards seems odd, McEwen identifies what seems like a blatant signal that code developers (i.e., 

the Primary Industries Ministerial Council, PIMC) never intended codes to serve the interests of 

animals. McEwen points to the fact that the introductions of many model codes lack reference to 

animal welfare goals.311 Even relatively recently updated codes like for instance, the Model Code of 

Practice for the Welfare of Animals: Cattle 2nd Edition, PISC Report 85, which was last updated in 

2004, states the PISC’s objective as:312 

                                                 
309 For a broader range of critiques in this area see for instance, Sharman in Sharman, K. (2008). 

Lifting the Veil of Secrecy on Animal-derived Food Products. Australian Law Reform Commission Journal, 
91.  See also Caulfield, in Caulfield, M, Handbook of Australian Animal Cruelty Law (2009). 

310 See especially White, S. (2007), 347.  
311 McEwen, G. (2012), p 18. 
312 The lack of an animal welfare focus is not surprising in the context of the interests behind the 

PISC and the PIMC. The Standing Committee (PISC) consists of federal, state and territory departmental 
heads, CEO’s and their NZ counterparts, and the PISC supports the PIMC Council. The PIMC consists of  
 

http://www.daff.qld.gov.au/27_6098.htm
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‘to develop and promote sustainable, innovative and profitable agriculture fisheries, 

aquaculture, food and forestry industries.’ (PISC, 2004, Forward) 

 

In addition to the way in which Australian code standards often lag behind statutory general 

cruelty standards, Australian code standards often fall below the domestic standards of other 

nations, especially Europe and New Zealand. For example, Australia’s (2008) Model Code of 

Practice for the Welfare of Animals: Pigs prescribes standards of pig housing and confinement that 

were being phased out and banned in 2014 in several European nations and New Zealand.313  

 

 Like the MCoPs before them, the new suite of livestock standards and guidelines also 

contain the exemption of cruel practices and breach of duty from statutory offence provisions.314 

 

Concerns with Codified Standards and Emphasis on Outcome Type Standards 

In critiquing the standards within MCoPs and standards and guidelines, literature from animal PIG’s 

and animal law scholars commonly focuses on how low level standards fail to improve outcomes, 

however, White and Dale comment that low-level standards are not necessarily the main 

obstruction. Instead they point to, first, the institutional processes beneath the standards, which they 

see as minimising international trends. Second, the relationship between codified standards and 

authorising statutes, that allows cruel practices to be defended by code compliance.315 In short, 

despite acknowledging that more empirical work is needed to investigate the function played by 

codified standards, White and Dale question whether standards play the role of ‘shield’ or ‘sword’, 

or perhaps neither. Their conclusion is that perhaps the standards function as little more than a 

diluted form of QA, thus proving a barrier to real animal welfare improvement.316 

                                                                                                                                                                           
\primary industries Ministers from Australian federal, state and territory government, along with their New 
Zealand Ministerial counterparts. The code was Retrieved November 17, 2015 from 
http://www.publish.csiro.au/Books/download.cfm?ID=4831.   

313 The difference is due to the restricted space and stimulation required for pigs under the Australian 
pig code, despite a growing body of scientific research demonstrating that these low standards cause pigs both 
physical and psychological stress. Some progress has occurred in Australia with Coles, Woolworths and APL 
for example, all committing to reduce the use of sow stalls. However, White and Dale note that although the 
updated pig code reduces the time sows can be confined in stalls from 16 to 6 weeks, the upgrade does not 
take effect until 2017, and is subject to significant exceptions. See Dale, A. & White, S. (2014), in P. 
Sankoff., S. White et al. (Ed.), (pp. 172-176). See the code at: Model Code of Practice for the Welfare of 
Animals: Pigs Third Edition PISC Report 92 (2008). Retrieved November 17, 2015, from 
http://www.publish.csiro.au/Books/download.cfm?ID=5698.   

314 Dale, A. & White, S. (2014), in P. Sankoff., S. White et al. (Ed.), (p 167). 
315 Dale, A. & White, S. (2014), in P. Sankoff., S. White et al. (Ed.), (pp. 181-182).  
316 Dale, A. & White, S. (2014), in P. Sankoff., S. White et al. (Ed.), (p 182).  

http://www.publish.csiro.au/Books/download.cfm?ID=4831
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 With regards to the impact that different types of standards have on regulation, 

standards can be expressed in different ways, resulting in different types of standards.317 Regulation 

can adopt any of a range of different types of standards, ranging from prescriptive/ systems based 

regulation to performance/ outcome type regulation. Developers of both MCoPs and the suite of 

animal welfare standards and guidelines have adopted mainly performance/ outcome standards. 

Law scholars, Coglianese, Nash, and Olmstead (2003) demonstrate how performance/ outcome 

standards tend to be phrased in general terms.318  

 Applied specifically to animal welfare regulation, MCoPs acknowledge animal users’ duty 

of care and warn against unacceptable handling and cruelty. However, they rarely specify particular 

methods to perform animal practices, in a way that prevents unacceptable handling or cruelty.  

Accompanying guidelines suggest appropriate practices and actions but the guidelines are not 

compulsory. In general, the assumption is that animal users will know how to avoid breaches and 

will be competent without the need for prescriptive standards. For regulatory targets, this 

maximizes flexibility, allowing them to decide for themselves what animal handling system or 

technology to use to meet the outcomes required. 

 Adopting performance/ outcome standards seems consistent with the era in which theses 

codes were developed, during the late 1970’s and early 1980’s, when neo-liberal regulatory theory 

was the dominant paradigm, and despite the later influence of a more polycentric style of 

governance, it appears that performance/ outcome style standards still dominate the standards that 

supersede the MCoPs.   

 

 In summary, I argue the influence of the neo-liberal governance paradigm is evident in 

many aspects of how the MCoPs were developed and implemented. This includes: the lack of 

independence of MCoP creators; the low level of code awareness amongst regulatory targets; the 

discrepancy between the levels of code and general cruelty standards; the emphasis on regulation to 

serve commercial (not public) interests; the uneven adoption of standards between different 

jurisdictions and the dominant use of the least invasive types of regulatory standards to ensure 

flexibility for industry. These elements all align with the neo-liberal governance approach and 

                                                 
317 For a wide-ranging discussion on the use of different types of standards within the context of 

animal law, see for instance, Bloom, G. (2008, September).  
318 See for example, Coglianese, C., Nash, J., & Olmstead, T. (2003). Performance based regulation: 

Prospects and limitations in health, safety, and environmental protection. Administrative Law Review, 705-
729. 
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evidence suggests that they have impacted the Qld saleyard framework in various ways as 

discussed in this chapter.  

 

 The Risk of Code Development and Implementation Problems being Perpetuated in New Standards 

and Guidelines  

 

The AAWS and transition from Codes to Standards and Guidelines - what was the AAWS?   

In 2004 the Commonwealth initiated a strategic development process (the Australian Animal  

Welfare Strategy (AAWS)), part of which included a plan to replace existing model codes with  

nationally consistent standards and guidelines.319 The intention was that the new standards and  

guidelines would be simpler, more consistent to apply from state to state, more consultative,  

easier to enforce and more widely recognised and understood than the former model codes. All  

of these objectives are integral to polycentric governance - the regulatory model that had been  

gaining momentum since the late 1990’s.  

 

Another Goal was to make Quality Assurance (QA) systems the Lynch Pin for Securing Compliance 

with Welfare Standards in the new suite of Standards and Guidelines. 

In a parallel development, industry was encouraged to celebrate regulatory actor groups (RAGs) 

who were leaders in compliance. Since 2004, regulators have been shifting their focus even further 

away from the breaches committed by individual RAGs, to focus on advising and recognising 

improvements by individual RAGs, even if incremental. In 2015, evidence suggests that the 

outcomes of this approach, especially in the area of live animal export regulatory enforcement, may 

be contrary to the public interest in preventing cruelty to Australian animals and punishing the 

perpetrators.320 With the government having retreated to playing a facilitative role ‘from the side-

                                                 
319 For a description of this initiative, see Edge, M. K., & Barnett, J. L. (2009). Development of 

animal welfare standards for the livestock transport industry: process, challenges, and implementation. 
Journal of Veterinary Behavior: Clinical Applications and Research, 4(5), 187-192. 

320 The growing tendency for regulators to respond to serious welfare breaches and cruelty by simply 
offering advice on compliance or adding conditions for the target to comply with next time is most obvious in 
the Department of Agriculture, Water and Resources (DAWR’s) published responses to serious complaints 
about the abuse of live export animals. For example, in August 2015, the Department’s site shows that from 
71 complaints of alleged breaches and corresponding (alleged) cruelty, the Department has only completed its 
investigation/assessment in 36 of these cases. Further, the last completed case was June 2014. More 
significantly, the Department has not invoked its top sanction to revoke an exporter’s license in even one of 
the 36 completed cases. See the Department of Agriculture’s regulatory compliance investigations at 
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lines’, the typically polycentric expectation of the AAWS initiative was that industry and civil 

society would work collaboratively to obtain compliance. In addition, it was expected that civil 

society groups would play a greater role in setting the standards for industry behaviour. In practice, 

however, the literature casts doubt on whether civil society ever played (or is currently playing) a 

key role in setting livestock welfare standards.321  

 

 Under the auspices of the AAWS, the Commonwealth engaged the Animal Health Australia 

(AHA) consortium to manage the transition from codes to standards and guidelines. 322  On its 

website, AHA describes itself as a not for profit, public company, established by Commonwealth 

and state governments and key livestock organisations. Animal Health Australia describes its task 

as managing collaborative programs over a range of issues including animal welfare.323 Outside of 

the consortium, several other committees, authorities and interest groups took part in the process of 

transitioning codes to standards and guidelines. A brief overview has been provided earlier in the 

chapter of the interests of the parties involved in this transitioning process.  

 

 Looking specifically at the parties involved in transitioning the relevant code into the land 

transport standards and guidelines however, the most influential group external to the (AHA) 

consortium was the Standards Reference Group (SRG). The SRG included 25 mainly self-funded 

organisations, who largely represented: the full livestock transport chain; peak livestock bodies for 

the species concerned; government representatives from the Animal Welfare Committee (AWC) 

sitting beneath the PIMC, representatives from peak veterinarian bodies, and two animal interest 

groups, the RSPCA and Animals Australia. From within the SRG, a smaller writing group (sWG) 

prepared a first draft of the new standards. It is notable that the smaller sWG did not include animal 

interest PIGs at all. Rather, the sWG comprised: a livestock welfare manager and project officer 

from AHA, a representative from government, a representative from the Animal Welfare 

Committee, some invited consultants, and a few members of both industry and the (“independent”?) 

                                                                                                                                                                           
http://www.agriculture.gov.au/export/live-animals/livestock/regulatory-framework/compliance-
investigations/investigations-regulatory-compliance. Retrieved July 2, 2015. 

321 Literature from animal PIGs gives the impression that significant power rebalances would need to 
occur before civil society can contribute effectively to animal welfare standard setting. See for example, 
Oogjes, G., (2011), 8-28. 

322 For insight into the plan behind development of the standards and guidelines, see de Witte, K. 
(2009). Development of the Australian Animal Welfare standards and guidelines for the land transport of 
livestock: Process and philosophical considerations. Journal of Veterinary Behavior: Clinical Applications 
and Research, 4(4), 148-156.   

323 For more information on the role of AHA, see its website, 
http://www.animalhealthaustralia.com.au/about-us/.  Retrieved July 2, 2015. 

http://www.agriculture.gov.au/export/live-animals/livestock/regulatory-framework/compliance-investigations/investigations-regulatory-compliance
http://www.agriculture.gov.au/export/live-animals/livestock/regulatory-framework/compliance-investigations/investigations-regulatory-compliance
http://www.animalhealthaustralia.com.au/about-us/
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science fields, deemed relevant by the sector.324 In sum, animal PIGs did not actively participate 

in either the (standards actual) writing or the Regulatory Impact Statement (RIS) for the standards, 

they merely sat on the broader SRG group, whose job it was to endorse the sWG’s draft standards. 

 

 Animal interest PIGs’ potentially dissenting voices were unable to directly impact either the 

writing of the standards (i.e., the sWG) or the RIS, and yet the government promoted them as 

participants in the approval process behind the final standards. This demonstrates how the public 

can be misled into believing that animal PIGs approved of the final standards, when clearly the 

animals’ own interests (represented by animal PIGs) were not given due consideration, so it is 

unlikely that these PIGs approved of the final standards.    

 

Code Development Complicated by a Lack of Guidance  

For each animal welfare MCoP being transitioned to standards, the task of the (original small, 

sWG) writing group is to work with AHA, the AWC and other ‘relevant’ stakeholders, first, to 

arrange project plans for each new set of standards being developed. Project plans include terms of 

reference, timelines, budgets, goals etc. Second, the writing group, in collaboration with the 

aforementioned stakeholders, develops a preliminary first draft of each set of standards; a technical 

issues paper, and a list of candidates for research and consultation services along with a 

communications strategy.  

 

Criticism of the process used to develop Standards and Guidelines echoes earlier critiques of the 

Code Development process by writers such as Neumann.325   

Later, in 2013, White and Dale criticized the code development process for lacking guidance on 

factors that should have been considered when developing codes, and suggest that the business plan 

for developing standards and guidelines also fails to include animals’ own interests as a factor 

worth considering.326 The development of the land transport standards and guidelines seems to 

illustrate this problem, with the relevant business plan suggesting that although the broader Writing 

Group (and sub-groups) coordinated stake-holders (The AWC, RSPCA and Animals Australia) to 

participate in the Standards Reference Group (SRG), dissenting voices from the SRG could not have 

their concerns incorporated into the RIS. Dissenting voices could only have their concerns adopted 

                                                 
324 For AHA’s business plan showing the parties and processes involved, see the Development of 

Australian Standards and Guidelines for the Welfare of Livestock BUSINESS PLAN (revised February 
2009). Retrieved November 11, 2015 from http://www.animalwelfarestandards.net.au/files/2011/01/Animal-
Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf. 

325 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), p 8-11.  
326 Dale, A. & White, S. (2014), in P. Sankoff, S. White et al. (Ed.), (pp. 175-176).  
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into the public consultation part of the process.327 Accepting that the animal PIG representatives 

may have been the only parties to prioritise animals’ interests, it appears that the business plan has 

failed to guide code developers to properly consider the animals’ own interests, a factor that should 

have been a central consideration.  

 

 In guiding code development decision makers on factors to consider, another factor that the 

business plan for development appears not to have emphasised sufficiently is the importance of 

overseas scientific developments. As mentioned earlier in the chapter, despite the business plan 

acknowledging the importance of overseas developments, literature suggests that these are unlikely 

to impact code developers’ decisions if they represent higher standards than those proposed by 

government and industry. 328 Failing to keep pace with overseas standards like for instance New 

Zealand’s improved standards on sow stalls and battery cages, exposes the Australian industry to 

community disapproval and makes Australia overly reliant on retailers to drive (internalise) these 

higher standards, an expectation that literature, especially from Goodfellow and Timoshanko, 

confirms is unrealistic.329  

 

 With regard to the on-going development of the new saleyard standards and guidelines that 

will replace the saleyard MCoP, it seems reasonable to expect that if the Victorian Department of 

Environment, Land, Water and Planning (i.e., the DEWLP) managing the process follows the same 

procedures (especially regarding stakeholder feedback), as AHA did for the land transport 

standards, the same problems may be perpetuated in the saleyard standards. This is especially likely 

if, like the land transport standards, the small (original) writing group (sWG) lacks animal PIG 

                                                 
327 The SRG was in charge of: providing the Writing Group (WG, with its sub-groups) and AHA 

with feedback on second drafts of the standards and guidelines; meeting to discuss issues of relevance to the 
standards or the process, and endorsing the public consultation strategy. In addition, the SRG was tasked with 
meeting to consider the draft regulatory impact statement (RIS), based on the second draft, then identifying 
issues to be included in public consultation. See the business plan for this process. Retrieved June 4, 2015 
from http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-
Development-Business-Plan.pdf.  

328 See for instance, Dale, A. & White, S. (2014), in P. Sankoff., S. White et al. (Ed.), (pp. 176-178). 
329 For a detailed discussion on why the Australian framework cannot rely on retailers to drive 

(internalise) higher farm animal welfare standards see for example, Goodfellow, J., & Radan, P. (2013). Why 
market forces don’t protect animal welfare. (Electronic version). The Conversation, July 1, 2013. Retrieved 
July 5, 2015, from http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501. See 
also Timoshanko, A. C. (2015). Limitations of the market-based approach to the regulation of farm animal 
welfare. 

http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
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RAGs, or is dominated by representatives who lack a specific focus on the animals’ own 

interests.330   

 

The Impact of the RIS in the Process 

The AAWS Business Plan for developing livestock standards explains the purpose of the RIS in the 

process.331 For each draft standard, a regulatory impact statement (RIS) is prepared to examine the 

cost of implementing each alternate standard proposed.332 Costs for the alternate standards are then 

compared to the costs of meeting the equivalent code standards or benchmarks. The RIS also looks 

at non-legislative ways to achieve better outcomes, for example, by relying for compliance on QA 

systems. The RIS then provides recommendations on which standards should be adopted from 

approximately seven proposed options. These recommendations are determined by exposing the 

alternative standards to a matrix of three weighted criteria: animal welfare benefits 40 per cent; net 

cost to industry and government 40 per cent, and national consistency 20per cent.333 

 

 Following this, the RIS is used to inform the public consultation period and assist SRG 

members to identify the standards they will support. In developing the land transport standards, six 

reference group meetings were held during development, and then a two-month public consultation 

period occurred.334 Feedback from this process helped to identify unresolved issues for further 

discussion within the SRG, but due to the limited involvement of animal interest PIGs in the group, 

this discussion is likely to have omitted some of the animal PIGs’ key concerns.  

 

 After the Land Transport SRG’s deliberations, the Primary Industries Ministerial Council 

(PIMC) met to endorse the final draft of the first set of standards and guidelines in 2012. This set of 

                                                 
330 Dale and White describe the Writing Group (WG) composition (for the land transport standards) 

to have included representatives from the animal welfare committee and from industry groups, an independent 
chair, a primary industries manager and officer, a government representative, an independent scientist, and 
some invited consultants. Dale, A. & White, S. (2014), in P. Sankoff., S. White et al., (Ed.), (p 164).  

331 See the Development of Australian Standards and Guidelines for the Welfare of Livestock 
BUSINESS PLAN (Revised 2009). 

332 For example, the Regulatory Impact Statement (RIS) concerning the controversial time off feed 
standard for bobby calves. Retrieved November 18, 2015 from 
http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-RIS.pdf See 
also http://www.animalwelfarestandards.net.au/land-transport/bobby-calf-time-off-feed-standard/. Retrieved 
November 18, 2015.     

333 Development of Australian Standards and Guidelines for the Welfare of Livestock BUSINESS 
PLAN (revised February 2009). p 11. 

334 For information on the 60-day public consultation process and resulting consultation report, see 
the Bobby-Calf-ToF-Consultation-Draft-RIS.pdf.  

http://www.animalwelfarestandards.net.au/land-transport/bobby-calf-time-off-feed-standard/
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standards was then ready to be adopted in its entirety or in part, by Australian states and 

Territories. 335  

 Transitioning a farm animal welfare code to a set of standards and guidelines is a long 

process, and by late 2015, even the land transport standards have not yet been implemented in all 

states and territories. The next sets of standards and guidelines waiting to be endorsed by the 

Agricultural Senior Officials Committee (AgSOC) and then the Agriculture Ministers are those for 

cattle and for sheep.336 Before Ministers endorse these two proposed sets of standards, the Animal 

Welfare Task Group (AWTG) must review and resolve jurisdictional positions and issues of 

concern and then forward final documentation to the relevant SRG’s. As previously noted, the 

saleyard standards and guidelines are not expected to be released until approximately April 2016. 

 

In the former AAWS initiative, the Commonwealth retained oversight of AHA’s 

management of the development of the new standards and guidelines. In the process, however, the 

Commonwealth permitted AHA to transfer most code welfare thresholds straight over to the new 

standards and guidelines without improvement. Despite the failure to raise most standards in this 

transition, optimism remained that the AAWS process would at least lead to an improved regulatory 

framework. In particular, White emphasized the potential for the AAWS to co-ordinate state and 

territory regulation, improve public access to animal welfare regulatory information and help 

Australia participate in international fora in a more informed manner.337 Other animal law scholars 

were less confident about the potential for AAWS initiatives to lead to substantive change, since 

despite AAWS recognising the sentience and intrinsic value of all animals, Australasian animal 

protection and consumer law still classifies animals as commodities.338 Furthermore, White has 

highlighted the tendency for standards to be expressed in overly bureaucratic or ambiguous 

language as another obstacle to substantive change.339 

 

 

                                                 
335 White, S. (2007), 347.  
336 See http://www.animalwelfarestandards.net.au.  
337 White, S. (2007), (p 3). White identifies AAWS initiatives to include: prompt development and 

revision of CoPs, standards and guidelines and legislation; promotion of a harmonized approach to legislation 
and regulation in all jurisdictions; review of animal welfare infrastructure, policies and programs; 
development of explanatory material to promote Australia’s own animal welfare standards overseas; 
facilitation of animal welfare studies in Australian institutions, and the creation of national internet sources 
for all levels of animal welfare information. 

338 For discussion on how the law’s classification of animals impacts their treatment see for instance, 
Bogdanoski (2014), in P. Sankoff., S. White et al., (Ed.), (pp. 84-103). 

339 White, S. (2007), p18.  

http://www.animalwelfarestandards.net.au/
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The AAWS Reform Agenda 

In relation to the AAWS reform agenda, the AHA and all stakeholders were able to draw on the 

suggested reforms developed by the 2005 Neumann Review (report on MCoPs).340 The following 

reform efforts demonstrate the influence of Neumann’s report: 

  

Efforts to raise industry awareness of the standards required: To recap on the contents of the 

Neumann report, identified earlier in chapter four, this report reviewed the administrative practices 

related to producing and applying the MCoPs and made several key recommendations. 

Recommendations focused on not just increasing transparency, consistency and efficiency, but also 

on securing better outcomes for animals and meeting community expectations. Neumann’s 

recommendations did influence the Business Plan adopted by AHA, government and industry to 

develop and review codes as well as the suite of standards and guidelines to replace codes.341  For 

example, the plan emphasizes that species-specific definitions of animal welfare be underpinned by 

legislation and that although (minimum) standards may be outcome based, they should be 

measurable and accompanied by ‘best practice’ guidelines, within the same document.    

 A key criticism from the Neumann Report was that industry was not sufficiently aware of 

the standards expected and of the implications of these standards. This criticism is echoed in the 

literature from animal protection PIGs.342 For instance, Oogjes identified a 2001 survey by the Qld 

Department of Primary Industries (now DAF Qld), which found that just over half of the targets 

surveyed had heard of the code relevant to their industry, and even less had a copy of it.343   

 To address this, AHA and the AAWS’ Communication Steering Committee identified 

barriers and drivers for compliance and developed a general template to communicate the extended 

range of standards and guidelines that would be forthcoming.344 Barriers identified included for 

                                                 
340 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9).  
341 de Witte, K. D. (2008). Development of the Australian Animal Welfare Standards and Guidelines 

for the Land Transport of Livestock. In Animals in transit: the journey ahead. RSPCA Australia Scientific 
Seminar 2008, 26 February, CSIRO Discovery Centre, Canberra, Australia (pp. 1-23). RSPCA Australia. 

342 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9). (pp. v). See also Oogjes, G., 
(2011), 11-12. 

343 For greater detail on the results of this survey, see Oogjes, G., (2011). 11-12. The survey is:  
Queensland Department of Primary Industries (QDPI) (2001). Survey- animal welfare unit, animal and plant 
health service. I was not able to retrieve this survey. 

344 For further information on the Animal Welfare Standards and Guidelines Template 
Communication Strategy prepared for the Communication Steering Committee of the AAWS Production 
Animals Working Group (September 2013) see 
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Generic%20Animal%20Welfare%
20SGs%20Communication%20Strategy%20FINAL.PDF. Retrieved November 18, 2015.  

http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Generic%20Animal%20Welfare%20SGs%20Communication%20Strategy%20FINAL.PDF
http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/Generic%20Animal%20Welfare%20SGs%20Communication%20Strategy%20FINAL.PDF
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example, common beliefs amongst regulatory targets that: they were complying already, so did 

not need to read the new standards and guidelines; they would need to change current practices and 

would be overwhelmed by “red-tape” and increased paperwork; they would not understand the 

standards, due to the standards’ length, complexity and legalistic language, and finally, confusion 

over the relationship between the minimum required by the standard and the guidelines, which 

recommend practices to achieve the standard. In summary, the ideas to drive compliance identified 

by AHA and the Steering Committee included ideas that: compliance is legally required; good for 

business; necessary to avoid prosecution, and important to maintain community approval and 

international market security.   

 Having identified the barriers and drivers however, the next step is to provide sufficient 

informational instruments to effectively disseminate the relevant ideas to regulatory targets. Given 

that under the largely neo-liberal agenda, the AAWS strategy and its former committees were 

disbanded in 2013 (to ‘reduce red tape’), the likelihood that effective informational mechanisms for 

this purpose are being provided appears low. 

Efforts to broaden the group that develops and reviews standards: Another strategy to improve 

accountability and outcomes beyond the capacity of former MCoPs was the push to broaden 

participation in regulatory development and implementation, a move supported by the polycentric 

governance approach. For example, the AHA consortium comprised state government, service 

providers and livestock industry representatives, and consistent with polycentric governance, it was 

acknowledged that a broad range of interest groups should be consulted in the development and 

review process. In addition, AHA aimed to devise an agreed decision-making process for reviewing 

the standards every five years to identify and address the changes needed to improve compliance. 

However, despite efforts to broaden the interest groups involved in setting and reviewing the 

framework’s standards, the dominant role played by the AHA consortium casts doubt on the 

resulting content and quality of the standards and their capacity to represent the interests of non-

industry and non-government stakeholders.   This issue is discussed further below. 

Efforts to focus compliance responsibility on industry: Another observation from the Neumann 

Report was that the model codes failed to make industry responsible for securing compliance.345 

Therefore, an effort was made to structure the development and review of standards and guidelines 

in a way that focuses industry attention on the extension work and QA programs needed to improve 

compliance. This focus reflects another characteristic aim of polycentric governance.  

                                                 
345 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9), (pp. iii, 11).  
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Efforts to apply welfare standards evenly across all jurisdictions: In response to the problems 

associated with the previous MCoPs, it was hoped the new standards would bring national 

consistency to how standards and guidelines are applied across states and territories. 
346Harmonising regulation is a central aim of polycentric governance, but because Australia’s 

constitution has omitted to mention animal welfare, each state or Territory has been left to 

incorporate the (new) standards into their own legislation.347  This degree of discretion has hindered 

the process of harmonization. In contrast to a growing list of European nations, including Germany, 

Austria and Switzerland, there remains no mention of animal welfare in our country’s 

constitution.348  

 

Efforts to increase the scientific basis of welfare standards: As previously noted, even where 

standards writing groups decide to include literature reviews and animal welfare science, the 

science is unlikely to be independently produced. Further, there are few processes in place to 

manage and report on the latest (relevant) international scientific developments. For instance, within 

the land transport standards development process, White and Dale question the welfare science 

relied upon to justify the (proposed) 30 hours time off food for bobby calves (en-route to slaughter). 

In the view of these scholars, the “science” was commissioned simply to justify a pre-determined 

standard.349 Further, literature by animal welfare scientist Phillips claims that in addition to the 

primary industries funding model matching government funding with industry funding, the model 

also allows industry to control the research.350 He feels that this tempts researchers to undertake 

research that effectively verifies that the’ status-quo’ does not damage animal welfare, thus 

providing justification for industry not to raise standards. 

 

                                                 
346 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9).    
347http://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Constitution.  
348 White, S. (2007), 347.  
349 White, S., & Dale, A. (2013), in P. Sankoff, S White et al. (Ed.), (pp. 175-176). This research 

found.’ 30 hours with good practice in other aspects of calf management and transport is defensible as an 
outer “legal” limit for time off feed for bobby calves’. For more detail see the PIMC (2011) Australian 
Animal Welfare Standards and Guidelines: Land Transport of Livestock: Proposed Amendment to the Land 
Transport of Livestock Standard (SB4.5) – Bobby Calves Time Off Feed Standard’, Decision Regulation 
Impact Statement, http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-
Draft-RIS.pdf Edition 1, 2010, Version 1. A summary of the research is available: Fisher A, Mansell P, 
Stevens B, Conley M, Jongman E, Lauber M, Hides S (2010) Report for Dairy Australia – Determining a 
suitable time off feed for bobby calf transport under Australian conditions (unpublished).  

350 Phillips, C (2013) ‘Animal Welfare Researchers Must be Honest about Motivations’, The 
Conversation, 9 January. Retrieved November 18, 2015 from https://theconversation.com/animal-welfare-
researchers-must-be-honest-about-motivations-11479.   

http://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Constitution
https://theconversation.com/animal-welfare-researchers-must-be-honest-about-motivations-11479
https://theconversation.com/animal-welfare-researchers-must-be-honest-about-motivations-11479
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 As demonstrated already, the call for standards to be more scientifically based and 

independently sourced is well supported. 351 While increasing the scientific basis of regulatory 

standards is consistent with the polycentric approach however, as previously identified from 

literature, the fact that the ‘science’ behind most new Australian livestock welfare standards 

continues to be commissioned by industry and government does undermine research objectivity.352  

 

 Besides the need that polycentric governance has for the use of more independent and 

scientific research, there is also a public interest need, since the community would question whether 

it is appropriate for scientific values to trump ethics. Members of the community may also question 

whether Australian research has adopted the right starting point, given that significant differences 

exist between Australian and European Union (EU) scientific findings. 353 White and Dale take this 

point further, suggesting that the animal welfare science used to back standards is sometimes 

misused, agreeing with Neumann’s assertion that besides the science lacking independence, there is 

also no effective process to manage or report on current international developments.354 In practice, 

this leaves code and review developers in charge of determining which science is relevant to the 

standard, and this seems inappropriate.  

 

Polycentric Governance and the AAWS 

Some of the characteristics common to ‘early stage’ polycentric governance are apparent in the 

transition from MCoPs to animal welfare standards and guidelines.355 The process of transitioning 

                                                 
351 In addition to Phillips and the writers listed already, other authors calling for more scientifically 

based standards, backed by independently sourced science include for example: McEwen, G. (2012) and 
Caulfield, M. (2007). 

352 See the views of animal welfare specialist, Professor Clive Phillips, in Phillips, C. (2013). Animal 
welfare standards must work for all, not just industry (Electronic version). The Conversation. 6 March 2013. 
Retrieved July 2, 2015 from http://theconversation.com/animal-welfare-standards-must-work-for-all-not-just-
industry-12498.  

353 The ‘starting point’ for research may be who commissioned it and whether it is peer-reviewed. 
According to Phillips’ (2013), critique, the starting point on this science was that it was the Australian Dairy 
Industry that commissioned the research and the research was not peer-reviewed. As a result, the new 
standards and guidelines for the land transport of livestock now allow a baby calf to be starved for 18 hours 
on its way to slaughter.  

354 For a comprehensive discussion on issues relating to the use of science in standards development 
see White, S., & Dale, A. (2013), in P. Sankoff, S White et al., (Ed.), (pp. 174-178).   

355 For a detailed discussion on characteristics common to polycentric governance, see McGinnis, M. 
D. (2005, June). Costs and challenges of polycentric governance. In Workshop on analyzing problems of 
polycentric governance in the growing EU, Humboldt University, Berlin (p 1-8).   

http://theconversation.com/animal-welfare-standards-must-work-for-all-not-just-industry-12498
http://theconversation.com/animal-welfare-standards-must-work-for-all-not-just-industry-12498
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the previous land transport code to the land transport standards is an example of the influence 

that early stage polycentric governance has had on framework efforts to:356  

 

• increase adoption of international regulatory standards to boost trade potential;  

• raise industry awareness of standards;  

• broaden the range of interest groups included in regulatory development/ review;  

• standardise procedures to develop/ review (all) code standards;  

• standardise guidance to industry to enable QA programs and extension work to boost 

compliance;  

• design standards to demonstrate welfare commitment to the community;  

• apply standards evenly across all jurisdictions; 

• increase the scientific basis of welfare standards, and 

• maximise flexibility for regulatory targets to identify their own way to comply. 

 

 Although the transition from MCoPs to standards and guidelines is significant, and several 

key characteristics of polycentric governance are evident in the change, there are also signs in the 

framework that there has only been a gradual shift in the law’s role (or governance style). Indicators 

of the tawdry pace of these changes include for example: the continued emphasis on outcome based 

standards despite the transition away from codes; the enduring claim that standards are increasingly 

scientifically based, despite most science being industry funded; the standards’ failure to compel 

animal users to employ best practice means to reach outcomes; the discretion states and territories 

have to choose not to adopt regulation in full for their jurisdiction, and the general policy of keeping 

most welfare thresholds at code levels.  These criticisms of the new standards and guidelines, are 

discussed in detail next. 

 

d.  Advisory Groups - Critiques and Concerns in Detail  

 

Bias in the Composition and Deliberations of AAWS Advisory Groups.  

In addition to other bias apparent in the code development process, literature from former member 

of the Australian Senate, Andrew Bartlett, also pointed to a bias in the AAWS advisory groups.357 

                                                 
356 To see the impacts that (early stage) polycentric governance has had on the framework transition 

from codes to standards, see for instance, de Witte, K. (2009), 148-156. 
357 Bartlett, A. (2009). Animal Welfare in a Federal System: A Federal Politicians Perspective. In P 

Sankoff & S White Sankoff, P., et al., (Ed), (p 379).  
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He claimed that even in its early stages, the AAWS demonstrated favouritism towards industry 

interests over animal interests. Speaking about AAWS, he commented:358  

 

‘. . . . this strategy has no legal standing, and the fact that it is overseen by state and federal 

primary industries ministers gives a signal that animals are still seen primarily as being for 

the benefit of industry, rather than deserving consideration in their own right.’ (Bartlett, 

2009, p. 379). 

 

The composition and work of one of the AAWS working groups, the Livestock Production 

Working Group, seems to support this view. This group comprised mainly animal use industry 

representatives, with approximately two representatives from animal welfare groups.359 Its role was 

to provide an inventory of welfare arrangements within the livestock sector to the AAWS. It was 

also charged with identifying animal welfare processes that could be improved, including possible 

training and extension needs, regulatory reform, policy and research and development needs.  

 

 To guide the group’s analysis and reporting, the Commonwealth appointed Kevin Shiell, a 

former head of the live export peak body, Livecorp.360 This appointment raises questions about the 

appropriateness of appointing a person with a solely economic interest in livestock to guide the 

Livestock Production Working Group’s work under an animal welfare strategy and begs the 

question of whether balanced decision-making can occur under such leadership. In terms of the 

capacity for balanced decision making from this Working Group, their 2006 report questioned the 

right of animal interest groups to contribute to standards development.361 Specifically, the report 

questioned whether framework decision-making forums should allow animal interest groups the 

right to “sit at the (negotiating) table” as opposed to just being consulted. The report stated: 

 

5.14 The right to be involved 

‘…Special interest groups that have stated objectives based on opposition to the use of 

                                                 
358 Bartlett, A. (2009). (p 379).  
359 Shiell, K. (2009). Animal Welfare Inventory Report To AAWS–Livestock Production Working 

Group. This report was a Reference Information Paper, commissioned by the AAWS and prepared by Kevin 
Shiell, VRS Pty Ltd. The Livestock Production Working Group is made up of representatives from several 
peak animal use industry associations and government representatives plus one representative from the 
RSPCA and one from Compassion in World Farming (CIWF).    

360 For more information on Shiell’s former role as CEO of Livecorp, the peak Australian live export 
body, see  http://www.theage.com.au/articles/2003/01/17/1042520774099.html. Retrieved July 2, 2015.  

361 Shiell, K. (2009), 52.  

http://www.theage.com.au/articles/2003/01/17/1042520774099.html
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animals for food or fibre do not reflect a widely held community view. Whilst their input 

is legitimate in a consultative sense their involvement in the process as community 

representatives may distort the true position of “the community.”’ (Shiell, 2006, p. 52) 

In critiquing this perspective, the corresponding question that can be asked is whether special 

interest groups whose sole interest in animals is economic should sit at the negotiating table, as 

opposed to just being consulted during standard setting. Similarly, it can be said that whilst industry 

input is legitimate in a consultative sense, it may be argued that RAGs with solely economic 

interests in production animals may omit animals’ own interests. Arguably, this may distinguish the 

perspective of those with an economic interest in the animals from typical “community” views, 

which according to survey data (2004, Coleman and Hay) increasingly prioritise animals’ own 

interests when determining welfare standards.362 

 

Inadequate Resourcing for genuine Deliberative Democracy 

Besides the animal PIGs’ exclusion from the original (small) standards writing group (the sWG, 

which develops the standards to be commented on by the broader writing group) literature from 

animal interest PIGs suggests that the AAWS also failed to facilitate adequate processes and 

instruments of deliberative democracy.363 Specifically, the literature suggests a possible lack of 

informational instruments provided to non-government and non-industry actor groups to empower 

their participation in standard setting. Without sufficient resources to participate in standard setting 

on an equal footing with state and industry groups, the interests these (animal) PIG NGO’s 

represent were seriously disadvantaged. The relevant literature overwhelmingly suggests the 

combination of AHA and livestock bodies overshadowed the participation of animal interest RAGs 

throughout the process.364 

 
                                                 

362 This study was discussed in: Coleman, G. (2007). Public perceptions of animal pain and animal 
welfare. Proceedings of the Australian Animal Welfare Strategy Science Summit on Pain and Pain 
Management, 27. Coleman and Hay’s 2004 study sample of 1061 random respondents from Victoria, 
Australia indicated the following: 60% of respondents agreed with the statement: “Welfare of animals is a 
major concern” (Coleman, Hay and Toukhsati, 2005), and 71% agreed with the more moderate statement 
“Farm animal welfare is an important consideration”. (Table 1). It was also notable that 62% of respondents 
disagreed with the statement: “Demand for food is more important than humane treatment.” 

363 See for example, Oogjes, G., (2011), 14-18. 
364 See the predominance of AHA and livestock body involvement in: Development of Australian 

Standards and Guidelines for the Welfare of Livestock BUSINESS PLAN (revised February 2009). Also see, 
Edge, M. K., & Barnett, J. L. (2009). Development of animal welfare standards for the livestock transport 
industry: process, challenges, and implementation. Journal of Veterinary Behavior: Clinical Applications and 
Research, 4(5), 187-192. 
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Roll over of Performance/ outcome type Standards from Codes to Standards  

As with the model codes, the new standards and guidelines for saleyards still use many -

performance/ outcome based standards. Performance/ outcome standards have a limited capacity to 

protect animals’ own interests. This is because first, -performance/ outcome standards commonly 

focus on optimizing the animal’s ‘end state’, especially just prior to slaughter, to maximize the 

value of the commodity being produced (e.g., meat, eggs or wool), which does not necessarily 

provide the animal with its best outcome. Second, these standards usually do not work unless 

targets have attained a high level of awareness, commitment and competence. Requiring a person to 

be competent is problematic because there is often no accompanying nationally recognized 

benchmark of accreditation in place to verify in any meaningful way whether a person is competent. 

This may result from the framework lacking the necessary informational instruments (i.e., access to 

nationally benchmarked courses/ disclosure instruments requiring proof that a course has been 

completed) to verify the benchmark has been reached. Alternatively, it may result because there is 

no nationally recognized benchmark or accreditation in existence anyway.  

Looking specifically at the Proposed Australian Animal Welfare Standards and Guidelines: 

For Livestock at Saleyards and Depots (2014), one example of a standard that assumes awareness 

and competency is:365 

‘S9.5 A person killing an animal must have the relevant knowledge, skills and 

 experience, or be under the direct supervision of a person with the relevant 

 knowledge, skills and experience to humanely kill an animal.’ (PIMC, Proposed, p. 

 33).  

 Although the proposed standards offer some guidance on legally acceptable ways to kill 

various species of saleyard animals, they do not refer to a nationally recognized accreditation in 

humane killing that must be possessed by the person killing the animal.366 Arguably, the lack of 

accreditation required exposes distressed animals to the potential that inexperienced persons may 

                                                 
365 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards and 

Depots (Saleyard Welfare Standards), Edition One, Version: Public Consultation Version, 4 August 2014. 
Public consultation closed December 2014. At time of writing, November 11, 2015, these standards are still 
not in force. As stated earlier, as of November 2015, these standards are not currently available online, but it 
is expected that they will be accessible on AHA’s website after ratification, which is expected to occur by 
approximately mid-2016, according to the relevant Department.  

366 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards and 
Depots (Saleyard Welfare Standards), Edition One, Version: Public Consultation Version, 4 August (2014). 
(pp. 33, 48). 
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botch attempts at emergency killing, resulting in a prolonged death for the animal. Botched 

attempts may also constitute unnecessary, unjustifiable or unreasonable pain or suffering, under s 

18 of the ACPA 2001 (Qld).   

 Even standards that lean towards the process/ systems type can be so ambiguous that they 

are ineffective. For example, S7.4 in the Proposed Australian Animal Welfare Standards and 

Guidelines: For Livestock at Saleyards and Depots (2014) states that: ‘A person in charge must 

ensure that appropriate arrangements are made at the first reasonable opportunity for the care, 

treatment or humane killing of any animals assessed as not fit for sale or sick, injured or diseased 

livestock.’ (PIMC, Proposed, 2014, p. 30)  

 The standards’ provision of clear guidance on what conditions render an animal unfit for 

sale (including sick, injured or diseased livestock) suggest an effort towards a process/ system type 

standard, but in other respects the vague expression (‘ensure that appropriate arrangements are 

made at the first reasonable opportunity’) demonstrates disturbing ambiguity. Extreme suffering 

can be caused by the wrong treatment or by prolonging the emergency killing of a severely injured 

or distressed animal. In the context of a busy saleyard, it is not hard to imagine circumstances in 

which the responsible person may determine that ‘the first reasonable opportunity’ to emergency 

kill or treat an animal is not until hours have passed or even until the day’s financially viable 

animals have been dealt with (e.g., after the day’s auction has taken place). The potential for staff to 

delay the treatment or emergency kill of an animal is exacerbated by the circumstances at saleyards, 

in which, due to the public being present, emergency kills may be delayed and suffering animals 

may be placed in a pen out of sight of yard staff and community, which may lead to the neglect of 

these animals.  

  Given the ambiguity of performance/ outcome standards, I argue they should be replaced 

with more prescriptive, process/ systems standards. For example, the aforementioned standard S7.4 

could be replaced with one that requires information disclosure instruments for monitoring the 

welfare of all animals to be completed hourly at saleyards. This instrument could record the time, 

the state of the animal, the identities of both the ‘responsible person’ and the person monitoring as 

well as the responses taken to issues identified. This presumes, however, an effective administrative 

body is in place to manage the framework’s informational instruments.367  

                                                 
367 See generally, McEwen, G. (2012).  



 

 

126 

 The challenges of the saleyard system suggest that those who advocate performance/ 

outcome standards, non-prescriptive codes and guidelines, industry co-regulation and self-

regulation may be overly optimistic about the efficacy of the new suite of standards and 

guidelines.368  

Roll over of Low Model Code Standards without Re-assessment 

In addition to the problems associated with carrying over performance/ outcome standards into the 

new standards and guidelines, some literature reviewed also criticizes the framework’s adoption of 

thresholds that are similar to existing code standards. McEwen interprets the decision to transfer 

code benchmarks straight to the new suite of standards and guidelines as clear evidence that the 

AAWS was never intended to achieve progressive change.369 He points specifically to the failure of 

the AAWS to examine the meaningfulness of current standards, exemptions and defences. Echoing 

McEwen’s critique, White describes the AAWS mandate as simply to “refine and promote the 

existing framework”.370 

Moreover, in McEwen’s view there is also a tendency in this framework to postpone 

decisions on issues relating to threshold welfare questions.371 For example, he cites the issue of 

whether standards should permit animal housing systems that prevent a species from performing its 

natural behaviours or that heighten animals’ disease risks (e.g., most factory farms). Applying this 

concern to the saleyard context, an example of a decision, relating to a threshold welfare question 

that has been delayed, may be the issue of pen densities that has held up the standards development 

process. 372  Decisions about pen density also go to the threshold welfare question of whether 

standards should permit pen densities that prevent a species from performing its natural behaviours 

(e.g., individual animal’s capacity to lie down away from other animals) or that heighten animals’ 

disease and injury risks by packing together animals from different sources who are unfamiliar with 

one-another.  

 

                                                 
368 For an optimistic view of the capacity of the new standards and guidelines in this regard, see for 

example, Edge, M. K., & Barnett, J. L. (2009), 187-192. 
369 McEwen, G. (2012), p 3. 
370 White, S. (2007). 347. 
371 McEwen, G. (2012), p 19. 
372 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards and 

Depots (Saleyard Welfare Standards), Edition One, Version: Public Consultation Version, 4 August (2014). 
On December 13, 2015 I could not retrieve a copy of these standards. 
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Efforts to Maximise animal users’ Flexibility and Commitment Undermine potential use of Best 

Practice Standards 

Maintaining minimum standards and transferring low thresholds from codes to the new suite of 

standards and guidelines also signals that best practice is unlikely to be adopted. To deliver best 

practice animal welfare outcomes, standards must encourage targets to meet best practice standards, 

an unlikely scenario given that regulators permit targets maximum flexibility in how they comply. 

Looking at the saleyard framework’s proposed new standards and guidelines, the predominantly 

performance/ outcome standards may be an indication that it is unlikely that best practice will be 

achieved. 373 The guidelines accompanying the standards set out the practices recommended to 

achieve the standard required, but these practices are rarely best practice, and it is not mandatory to 

follow these guidelines. Thus, considering the flexibility of the proposed standards and the non-

prescriptive accompanying guidelines (saying ‘should’ rather than ‘must’), it seems unlikely that 

animal users would feel compelled to adopt best practice husbandry/ procedures.374  

 

 The literature reviewed from Australian animal protection PIGs seems to confirm this view, 

especially regarding the regulation’s failure to achieve best practice outcomes in the way it 

addresses the saleyard industry’s most vulnerable (and lowest dollar value) animals.375 So far, there 

is little evidence to suggest that this problem will not be replicated in the saleyard standards and 

guidelines that will supersede the current code. 

 

 One means to avoid transferring (non best practice) low standards from codes to the new 

standards may be for the guidelines (accompanying standards) to offer just two best practice 

processes to achieve the standard required, one of which must be complied with. Animal Health 

Australia (AHA) claims a key aim of the standards is to improve welfare outcomes, so this change 

could be justified as a contribution to AHA’s aim.376 

 
                                                 

373 Proposed Australian Animal Welfare Standards and Guidelines: For Livestock at Saleyards and 
Depots (Saleyard Welfare Standards), Edition One, Version: Public Consultation Version, 4 August (2014).  

374 The Animal Health Australia (AHA) business plan for developing these standards notes that the 
framework should deliver outcome based, measurable minimum standards and that the standards should be 
formatted to accommodate both minimum standards and best practice guidelines. The plan contains guiding 
principles for developing standards and codes. See de Witte, K. (2009). 3. 

375 Literature from animal PIGs suggests that best practice is not being achieved in the treatment of 
unwanted baby animals like bobby calves, cattle, sheep and other animals past their peak production years as 
well as injured, sick or weak animals. See several references to this failure in Lowe, D., & Kerkenezov, P, 
(2012, February 15).  

376  Development of Australian Standards and Guidelines for the Welfare of Livestock BUSINESS 
PLAN (revised February 2009) (p 2). 
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 As previously discussed, most of the literature reviewed from animal law scholars 

implied that the AAWS initiative had achieved little in boosting welfare standards or outcomes, but 

one animal lawyer stood out as more optimistic. 377  Bloom viewed the AAWS’s adoption of 

relatively low animal welfare standards as consistent with Radford’s suggestion that it is better to 

impose lower standards that industry can live with than to impose higher standards that will drive 

animal production to jurisdictions with even lower welfare standards. 378  Bloom highlights the 

crucial role consumers play in standard setting, believing that if Australian consumers are not 

willing to pay for higher standards, the risk is that lower standard imports will seize market share.  

 Bloom’s view seems logical, but in reality, to encourage sufficient numbers of consumers to 

pay for higher standards, the community must first know the welfare standards being used to 

produce their animal food products, a major challenge given that Australian states are gradually 

adopting legislation akin to the American ‘Ag-Gag’ legislation. 379 Even if the community can 

access evidence of the animal welfare practices behind their animal foods, as the previous chapter 

discussed, scholars including Goodfellow and Radan and also Timoshanko argue convincingly that 

consumers cannot be relied upon as the sole drivers to internalise higher (community friendly) 

welfare standards.380  

The International Dimension 

As previously acknowledged, another influence undermining efforts to encourage best practice 

standard setting is the dampening effect that lower international standards have on Australian 

standards. The World Organisation for Animal Health (OIE), the reference body used by the World 

Trade Organisation (WTO), sets international animal health standards for global trade between 

WTO member countries, including Australia.381 These instruments prevent Australia restricting or 

                                                 
377 For instance, the general view from scholars including McEwen (2012), White (2007) and 

Caulfield (2009), was that the AAWS initiative had not contributed to a significant improvement in welfare 
standards or outcomes.     

378 Radford, M. (2001). Animal welfare law in Britain: regulation and responsibility. Oxford 
University Press. (As cited in Bloom et al., 2008) adds further dimension to the discussion. 

379 Colloquially known as ‘Ag-gag’ legislation, this law effectively muzzles whistleblowers of farm 
animal abuse. The first Bill of this kind to be passed in Australia is the Biosecurity Bill 2015 (NSW), retrieved 
November 12, 2015 from http://www.reportageonline.com/2015/11/disguised-ag-gag-bill-passes-nsw-
parliament/. At the time of writing, the SA parliament is also attempting to introduce a similar Bill under the 
title: Surveillance Devices Bill 2015 (SA). A summary of concerns regarding the capacity of these Bills to 
deny the community information on how their animal food products are raised can be found at: 
https://www.voiceless.org.au/content/voiceless-media-comment-ag-gag-returns-sa. Retrieved November 13, 
2015.  

380 See Goodfellow, J., & Radan, P. (2013), See also Timoshanko, A. C. (2015).  
381 http://www.oie.int/international-standard-setting/overview/.  This site describes the OIE as the 

 

http://www.reportageonline.com/2015/11/disguised-ag-gag-bill-passes-nsw-parliament/
http://www.reportageonline.com/2015/11/disguised-ag-gag-bill-passes-nsw-parliament/
https://www.voiceless.org.au/content/voiceless-media-comment-ag-gag-returns-sa
http://www.oie.int/international-standard-setting/overview/


 

 

129 

banning the import and sale in Australia of low animal welfare produced animal products unless 

the products pose considerable human or animal health risks. This in turn limits our ability to 

regulate domestic animal welfare standards because imposing higher standards on Australian 

animal production industries reduces their competitiveness with international producers of ‘like’ 

animal products.382  

 The OIE animal welfare standards are considered by some scholars and animal protection 

PIGs to be set at a low level, and although they are not enforceable, their recognition by the WTO 

as reference standards for the safe trade in animals and animal products is influential. 383 The 

Commonwealth may argue that by adopting OIE standards (or standards equivalent to OIE), 

Australia is helping to set a benchmark for other nations to aspire to, but adopting low OIE 

standards may also be interpreted as threatening (higher) Australian domestic welfare standards. 

Further, this encourages federal policy to retain low domestic standards to maximise Australia’s 

competitiveness with lower welfare nations. A quote taken from the Qld Department of 

Agriculture’s (now DAF) website in 2012 may be interpreted as emphasising the role played by 

Australia’s (allegedly low/ non-enforceable) code standards for international trade. In effect, low 

MCoP standards may be signalling to Australia’s trading partners that Australia accepts low animal 

welfare benchmarks. Referring to Australia’s model code welfare standards, the quote was: 

 

Codes are very useful documents for informing the general community, both in Australia 

and overseas, about agreed animal welfare standards in Australia. 

(https://www.business.Qld.gov.au/industry/agriculture/animal-management/land-

management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-

codes-practice/about-codes-practice. Retrieved July 2, 2015). 

 

                                                                                                                                                                           
WTO’s reference organisation for standards relating to animal health and zoonosis, and the procedure for 
adopting a new standard is via the approval of the World Assembly of Delegates at the OIE General 
Assembly, held annually. 

382 With regards to the WTO, one significant instrument in limiting standards is the Agreement on 
the Application of Sanitary and Phytosanitary Measures, also known as the SPS Agreement, and all member 
countries of the WTO are bound by it, including Australia.  

383 Fraser, D. (2006). Animal welfare assurance programs in food production: a framework for 
assessing the options. ANIMAL WELFARE-POTTERS BAR THEN WHEATHAMPSTEAD-, 15(2), 93, p 95. 
Other international instruments identified by literature as limiting improvements to Australia’s domestic 
standards include for example, the strong EU move towards the Sanitary and Phytosanitary Measures 
agreement (the SPS) under the 1948 General Agreement on Tariffs and Trade (GATT). There is also the 
WTO’s first Multilateral Agreement on Agriculture, produced in 1995, under the Uruguay Round agreement 
(includes an ongoing commitment to continue reform for fairer competition through ongoing negotiations). 

https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/overview-codes-practice/about-codes-practice


 

 

130 

Where Australia is reforming the animal welfare regulatory framework to adopt domestic 

standards equivalent to (low) OIE standards, from a cynical perspective, this may be interpreted 

negatively. For instance, this ‘reform’ may be a sign that the Commonwealth is more focused on 

increasing the trade of Australian animal food products (including live animal exports), than it is on 

improving welfare outcomes for the animals themselves.  

 

 Despite concerns that OIE livestock welfare standards are lower than what many in the 

Australian community would accept, it is also acknowledged that many Australian domestic 

standards lag behind other nations. Looking at the livestock land transport standards and guidelines 

replacing the land transport code, one standard affecting Qld saleyard animals that falls below our 

overseas counterparts is for example, SB4.1. 384  This standard refers to the maximum water 

deprivation and journey times permitted for cattle aged over 6 months. Implemented in Qld from 

2013, the new standard has increased the former (land transport) code’s maximum journey and 

water deprivation times for this class of animal from 36 hours to 48 hours. 385 This compares 

negatively with the European Union’s (E.U’s) equivalent standard, which permits only a maximum 

of 14 hours off water, and even requires that some classes of farm animals be provided with feed 

and water on-board trucks for journeys that exceed eight hours.386 Australia’s ‘back-pedalling’ on 

this standard contrasts sharply with on-going EU discussions to reduce its land transport and water 

deprivation times still further, to eight hours.  

 

Uneven Adoption of Regulatory Standards 

In addition to the perpetuation of low standards, this chapter has already discussed the problem 

caused by different Australian jurisdictions applying codes and standards unevenly. White and Dale 

note that the uneven application of standards from state to state often results from the difference in 

the various jurisdictions’ legislation, enforcement funding and enforcement cultures, since states are 

not forced to adopt instruments in their entirety.387  

 

                                                 
384 See standard SB4.1 on p 59 of the Australian Animal Welfare Standards and Guidelines: Land 

Transport of Livestock, Edition One, Version 1.1, 21 September 2012. 
385 For the former code standard regarding the ‘normal time’ permitted as a maximum water 

deprivation and journey time, see 9.4.1 in the PISC Model Code of Practice for the Welfare of Animals: Land 
Transport of Cattle SCARM Report 77 2002.  

386 See the (EU) Council Regulation (EC) No 1/2005 on the protection of animals during transport, 
accessed from http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32005R0001. Retrieved July 2, 
2015.  

387 Dale, A. & White, S. (2014), in P. Sankoff, S. White et al., (Ed.), Animal Law in Australasia, 
Continuing the Dialogue. 2nd Edition. (pp. 153-156).  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32005R0001
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Code Critiques Impact on Development of the new suite of Standards and Guidelines 

The discussion above demonstrates a range of code problems that may be perpetuated in the 

standards and guidelines, but it must be acknowledged that the literature reviewed also shows that 

some lessons learnt from identifying code problems may have impacted development of the suite of 

standards and guidelines replacing codes. For instance, White and Dale outline how the process for 

developing standards and guidelines features a consultation process and level of transparency, that 

exceed their equivalents in the code development process.388 Another recommendation that may 

have impacted processes behind the new standards and guidelines is Neumann’s’ recommendation 

that a review of independently funded scientific literature be adopted by the process.389 This impact 

appears limited however, since White and Dale note that although the AAWS mentions that the 

writing group may include a scientific review in its deliberations, whether or not this occurs is left 

to industry’s discretion.390 

 

4.5 Conclusion 

If the Commonwealth no longer coordinates the standards development process, it may be left up to 

the agricultural departments representing the Minister and industry to drive the process.  If this is 

the case, no assurance can be given that non-government/ non-industry contributions will be 

accorded sufficient legitimacy to impact the process. Furthermore, unless fixed review dates are set, 

the standards may rapidly date and fail to meet community expectations.391  

 

 This chapter suggests that if the process remains tightly controlled by governments and 

industry (allied to the animal welfare committee) the on-going development of the saleyard 

standards faces similar problems to the recently developed land transport standards, which are 

                                                 
388 For example, White and Dale highlight how in contrast to the former code development process, 

the standards development process includes a narrow RIS cost benefit analysis which assesses the effect of a 
range of options for a certain (proposed) standards as well as some scientific references, and submission 
feedback, and even a publicly accessible action plan for response. See Dale, A. & White, S. (2014), in P. 
Sankoff, S. White et al., (Ed.), (p 169).  

389 Report by Geoff Neumann & Associates Pty Ltd (2005, February 9). See Recommendation 7, p 
53: ‘An independent Animal Welfare Science Review be carried out as the first step in developing an 
Australian standard for Animal Welfare and be appropriately funded.’  

390 Dale, A. & White, S. (2014), in P. Sankoff., S. White et al., (Ed.), (p 175).  
391 Responsibility for managing the saleyard standards project has shifted from AHA, who managed 

the development process for the land transport standards and guidelines to the Victorian Department of 
Environment, Land, Water and Planning (DELWP). However, concerns about code development, including 
the need for fixed reviews, many of which were identified by the Neumann Report, remain relevant to the 
Victorian Department’s ongoing management of the saleyard standards. In fact, without the context of the 
now defunct Australian Animal Welfare Strategy, Neumann’s concerns may be even more relevant to the 
development process for the saleyard standards, currently controlled by the Victorian DELWP. 
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alleged to have perpetuated some structural/ content problems common to the former land 

transport code. Despite the federal government now taking less of a role in standards development 

than they did previously, issues remain, including the low level of standards and the overbearing 

control of the animal welfare committee over the standards’ structure, content, style and editing.392 

The Neumann Report referred to earlier in the chapter offers the most comprehensive analysis of 

issues that have limited code effectiveness, and the report’s 29 recommendations prescribe actions 

to prevent the same issues from obstructing the effectiveness of the remaining sets of standards. 393  

 

More specifically, I selected two core elements of Australian animal welfare regulation to 

discuss in this chapter – the statutory duty of care and prohibition on cruelty and the transition from 

MCoPs to standards. In both these areas, there is some evidence that recent changes reflect a 

transition from neo-liberal governance techniques towards polycentric governance. This confirms, 

for specific aspects of the system, the general proposition put forward in chapter three – that recent 

changes in Australian animal welfare law reflect a transition to polycentric forms of regulation. 

However, although the framework is now operating in the era of polycentric governance, it appears 

the Australian (welfare) framework for farm animals may not have progressed further than the 

rudimentary first stages of establishing this type of governance.  

 

 In this chapter I have set out various observations and criticisms made with respect to the 

statutory duty of care and prohibition on cruelty and the recently adopted standards. Some of these 

observations relate to the efficacy of polycentric regulatory theory. Examples include: the greater 

power of business interests (in standard setting; implementing performance/ outcome and 

compliance monitoring); the relative powerlessness of under resourced non-government actors; the 

drive to minimum standards as a result of codified performance/ outcomes and the effects of 

international competition. These problems are exacerbated when polycentric governance is either 

                                                 
392 Animal law scholars, McEwen, Ellis and Caulfield raise these issues, as do White and Dale. For 

example, see Dale, A. & White, S. (2014), in P. Sankoff., S. White et al., (Ed.), (p 163). 
393 In summary, the Neumann Report Recommendations focus on refinements in these areas: First, 

the processes (and training) to adopt to improve RIS preparation, AWWG participation, the selection process 
for stakeholders (including the addition of a consumer representative), and the process to deal with negative 
votes during the development process. Second, actions to boost uniformity in how standards are adopted 
between jurisdictions. Third, to elevate independent scientific reviews to become the starting point for 
standards development. Fourth, to increase the transparency and effectiveness of public consultation 
processes, and fifth, to suggest which bodies should be responsible for the development process, for 
informing the public, for initiating research when more information is needed, and for sourcing funding for 
standards development and scientific studies. See the recommendations in the Report by Geoff Neumann & 
Associates Pty Ltd (2005, February 9), pp. 53-55). 
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partially applied or applied without appropriate checks and balances. Polycentric regulatory 

theory, in its actual application, may need adjusting to take these realities into account. 

As noted in chapter three, polycentric governance in its early stages may lack the supporting 

features needed to boost compliance.  To sum up, McGinnis claims that for polycentric governance 

to be effective, the framework must: empower formerly latent regulatory actor groups (RAGs) to 

ensure they have the self-sufficiency and resources (e.g., communication channels) to take 

collective action; provide (high cost) disincentives to prevent RAGs from transferring the cost of 

their collective action to less empowered (victim) groups, and finally, the framework must ensure 

that the costs of collective action in the framework boost RAGs’ ability to organise and self-

govern.394 Whether the AAWS incorporated these building blocks to ensure effective polycentric 

governance for this framework is questionable.  

The debates reviewed in this chapter emanate from the existing literature. They raise 

questions and discussion topics that in my fieldwork, I was able to explore further. In chapters five 

and six I report on that fieldwork and contribute ‘evidence from the field’ to these important 

debates.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 

394 McGinnis, M. D. (2005, June), p 25. 
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Chapter Five 

Fieldwork 
I think if the Act was enforced correctly with the  correct resources allocated to it, it 

 would be sufficient and it would be enough to deal with most of the animal welfare 

 issues faced by industry. . .  If it wasn’t for them (animal advocacy groups), then  the 

 regulators themselves wouldn’t have the resources themselves to find out about issues 

 and therefore respond to them, and industry certainly wouldn’t be raising issues on 

 their own. (Respondent, regulatory sector, 2009). 

 

5.1 Introduction 

 

This thesis describes and analyses the regulatory framework affecting the welfare of production 

animals in Queensland saleyards. In the preceding chapters, I have examined regulatory theory 

generally and its relevance to animal welfare law in Qld. I have also described and critiqued core 

components of the Qld regulatory framework, including the likelihood that there have been 

relatively few prosecutions for non-compliance.395 It appears likely that in the past decade, the Qld 

framework has generated few prosecutions concerning ‘commercial livestock’, and this impression 

only heightens the need to focus on the thesis themes, especially those concerning enforcement 

issues, regulatory culture, regulatory reform and legitimacy.  

 

 The remainder of the thesis presents the findings of my fieldwork, drawing out additional 

insights and recommendations for reform. As a precursor to the discussion, this chapter begins by 

presenting in greater detail, my research methodology, themes, questions and issues, all of which 

were briefly introduced in chapter one. For additional information, the reader is referred to 

Appendix D, Figure D1 at the back of the thesis, pp283-292.  
                                                 

395As previously noted in chapter four, little information is publicly available on the prosecution rates 
or court results for this (Qld farm animal welfare) framework. However, after looking at two electronic files, 
released under the Department's ‘Right to Information Services’ (e.g., RTI Services, DAF Qld) to Steven 
White, 13 July 2015. File A Release – CENT AW Quarterly Report (showing the Department’s animal 
welfare cases involving cats, dogs and horses in addition to farmed animals relevant to Qld saleyards, 
between 2005-2015) and File B Release – ACPA Prosecutions Finalised Court Results (showing dates 
between 2003-2013, and again, involving cases with cats, dogs and horses as well as farm animals relevant to 
Qld saleyards) - it seems likely that the prosecution rate for non-compliance in the Qld farm animal 
framework may be low. These files were previously noted in chapter four, which observed for instance, that 
in the year 2009, based on figures from File A, it appeared that from almost four hundred animal welfare 
cases (involving cats, dogs, horses and farm animals) ranked by the Department as major or critical, only a 
handful of prosecutions resulted.  
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5.2 Research Methodology and Research Questions 

 

a. Research Methods used and their Limitations 

Gillham describes a qualitative case study as the investigation of ‘a unit of human activity 

embedded in the real world’ in order to answer specific questions, which can initially be fairly 

loosely termed.396  Case studies typically use multiple sources of evidence to optimize the strengths 

and minimize the weaknesses of each type of evidence. He also notes that a fundamental 

characteristic of case studies is that they do not start with a theoretical notion because the case study 

approach assumes that until the researcher has collected the data and understood its context, it is 

impossible to determine which theories or explanations work most effectively to explain the 

research problem.  

 

The thesis presents a qualitative case study of how animal welfare regulation is being 

operationalised ‘on the ground’ with respect to production animals in Qld saleyards.  In line with 

Gilham’s general description of the case study method, I selected a problem-oriented approach. A 

problem oriented approach aims to understand and identify major problems and then to suggest 

solutions.397  Solutions may take the form of highlighting small potential changes to operations ‘on 

the ground’ to help improve animal welfare outcomes, especially changes to boost duty of care 

compliance for the benefit the animals themselves.  

 

In this investigation I relied on a combination of qualitative research methods – an 

extensive literature review, infield observations and semi-structured interviews.  The literature 

review contributed background information to guide question formation. The semi-structured 

interviews provided sufficient flexibility for respondents to add extra, unanticipated information 

that was useful to the project.398 Questioning in semi -structured interviews was open ended in order 

to probe for highly detailed contextual data to reflect respondents’ experiences. The infield 

observation task, which took place in two Qld saleyards during (routine) sale days, yielded 

                                                 
              396 Gillham, B. (2000). Case study research methods. Bloomsbury Publishing, pp. 1. 

397 For discussion on a problem orientated approach see The Monash University Library: how to 
write the case study, notes. Retrieved July 2, 2015 from http://www.monash.edu.au/lls/llonline/quickrefs/27-
case-study.pdf. (p.1). 

398 For a more comprehensive definition and description of how semi-structured interviews are used 
and how data extracted from them can be analysed, see Piercy, K. W. ANALYSIS OF SEMI-STRUCTURED 
INTERVIEW DATA. (2004, August). In Proceedings from the Sixth International Conference on Social 
Science. (p 1) Amsterdam.  

http://www.monash.edu.au/lls/llonline/quickrefs/27-case-study.pdf
http://www.monash.edu.au/lls/llonline/quickrefs/27-case-study.pdf
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additional authentic insights into the actual operation of this regulation ‘on the ground’ in these 

yards.   

In isolation, each of these research methods has limitations. For instance, most literature on 

animal welfare in saleyards originates from primary industry government departments or animal use 

industry sources, so the potential for bias limits its usefulness.  Infield observation as a (sole) 

method was also incomplete because of the difficulty in observing a large enough sample to 

properly represent the framework. Gaining permission to observe an industry accustomed to 

operating out of public view was extremely difficult.  Despite the small sample (two saleyards), 

infield observation provided insights into the framework that the other two methods could not 

supply, especially regarding the regulatory culture and social dynamics at play ‘on the ground’ in 

saleyards.  

 

 The qualitative (semi-structured) interview approach alone is also inadequate. It is 

vulnerable to the hesitation that regulatory actors feel when asked to participate in a project that 

involves such controversial subject matter.  The polarized views that tend to exist between animal 

advocacy (regulatory) actors, animal use actors, primary industries actors and animal welfare 

regulatory actors made engaging participants for data collection very challenging.  Saleyard 

regulatory actor groups (RAGs) were successfully recruited but the Qld Department of Agriculture 

and Fisheries (now DAF) regulator declined to be interviewed. This was an obstacle since the Qld 

Department is responsible for regulating animal welfare in all Qld saleyards. To justify their 

decision to decline, the Department claimed its decision was based on the potential for the 

interviewer’s past employment record (i.e., animal welfare investigator) to represent a conflict of 

interest that would prevent the interviewer from remaining sufficiently impartial. Despite the 

required ethical protocols being followed, the Qld DAF remained concerned that the researcher may 

not be able to separate her previous work experience from the research at hand. As disclosed earlier, 

the interviewer was employed in Qld as an animal welfare investigator for an internationally based 

independent animal welfare organization from 2007 to 2011.  

 

 To address the challenge of getting sufficient interview participants, a ‘purposive sampling 

process’ was used followed by the techniques of ‘snowball and convenience sampling’. 399  

Purposive sampling required invitations to be sent to a large number of regulatory actors in the Qld 

saleyard industry. After only a tiny number responded, the other processes of Snowball Sampling 

                                                 
399 For a detailed discussion on the use of the snowball sampling process and the convenience and 

purposive sampling processes, see Denscombe, M. (2003). The good research guide: for small-scale social 
research projects, pp15-17. 
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and Convenience Sampling were introduced. Snowball sampling allowed key people who had 

agreed to be interviewed to suggest other potential interview participants, while convenience 

sampling permitted (unsolicited) volunteers to be recruited. The use of these sampling processes 

boosted the project’s ability to obtain rich insights into regulatory implementation. 

 

 The three research methods described above were triangulated to help overcome the 

weaknesses of each approach when used on its own.  In short, triangulation means that three 

(complimentary) data collection approaches are used, to optimise the rigour and usefulness of the 

data collected.  Increased rigour is achieved because evidence from one approach may help 

corroborate or explain evidence from another. Alternatively, evidence from one approach may help 

resolve conflicting evidence from another approach, and approaches compensate for each other’s 

weaknesses. 

 

Triangulated data collection works well with case studies because case studies focus on a 

snapshot of activity in its real life setting without proposing solid theories until after the data (from 

various approaches) has been collected and the context (surrounding data) is understood. The case 

study approach achieves this understanding before determining the theories or explanations that best 

fit the research problem. 400  In addition, using detailed information from all three approaches 

allowed the feelings/ intentions of respondents to be considered as data in addition to the views, 

actions and structures behind respondents’ actions.  

 

b. Drafting my Interview Themes and Questions 

After completing my initial literature review, I formulated a tentative ‘research problem’ around 

which to develop the fieldwork. The research problem was: Animal welfare outcomes from this 

regulatory system appear to be failing to meet community expectation. Increasingly the community 

expects animal users to comply with their duty obligations to all animals, especially the most 

vulnerable and low dollar value animals. The failure appears to be occurring for three key reasons. 

First, because the framework is not playing its proper role. Second, because key barriers to reducing 

cruelty within the system are not sufficiently understood. Finally, because effective strategies, 

mechanisms or incentives to reduce cruelty are absent, inadequate or inappropriately implemented 

by the system.401 

                                                 
400 See Gillham, B. (2000)., pp. 1-3.  
401 This is a concise summary of the research problem first described in chapter two of the thesis. 

The reference to the framework’s “proper role” relates to the theory of what constitutes a well-functioning 
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 My literature review also helped me to identify preliminary ideas about the obstacles to 

improved welfare outcomes and regulatory reform. Ideas include: 

 

1 The regulatory framework in this system is not playing its appropriate role, as 

described by Sankoff and others. For instance, it is failing to provide effective 

deliberative democracy processes and failing to address the system’s weakest social 

norms.402 

2 Key barriers to reducing cruelty (and increasing compliance with duty) are not 

sufficiently understood by framework animal users or regulatory decision makers. 

3 Effective strategies, mechanisms/ incentives to reduce cruelty and increase duty of 

care compliance, especially to the system’s most vulnerable animals, is absent, 

inadequate or inappropriately implemented.   

4 Small changes must be made to existing legal structures, regulation and regulatory 

culture to help the legal system transition to a framework that better enforces the duty 

and better protects the system’s lowest dollar animals.  

5 To achieve a reduction in cruelty and an increase in duty compliance, a set of 

principles, strategies and interventions is needed. Various regulatory approaches can 

be drawn on to compile this set, for example, Grabosky and Gunningham’s ‘smart 

regulation’ guidelines can guide the selection of interventions and help identify small 

changes to framework design to assist improvements. Proposed changes may include 

amendments to the system’s legal structures and changes to (regulatory) culture. 

Cultural changes will not necessarily reduce cruelty directly, but indirectly they can 

address, remove or reduce barriers to improvements. 

 

These ideas were summarised into major themes with more particular questions and issues 

grouped under each theme: 

 

                                                                                                                                                                           
deliberative democracy according to Ayres and Braithwaite and Sunstein. For detailed discussion on this 
concept, see for example, Ayres, I., & Braithwaite, J. (1992). Responsive regulation: Transcending the 
deregulation debate. Oxford University Press. (p. 17, 57, 81). See also Sunstein, C. R. (1993). After the rights 
revolution: reconceiving the regulatory state. Harvard University Press, p 227. 

402 See for instance, Sankoff, P. (2009), in the Introduction of P Sankoff & S White (Ed), Animal 
Law in Australasia: a new dialogue, pp. 1-2. Annandale, NSW: Federation Press. See also Sunstein, C. R. 
(1993). After the rights revolution: reconceiving the regulatory state. Harvard University Press.    
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Theme 1: Barriers to Improving Animal Welfare 

• What barriers impact the animal user’s ability to improve duty of care compliance and 

reduce cruelty, especially regarding low dollar value animals? 

• What incentives exist for animal users to reduce cruelty and improve duty of care 

compliance? 

• What barriers impact the regulator’s capacity to reduce cruelty and improve duty 

compliance? More specifically, barriers regarding assessment of welfare risks; monitoring 

and measuring welfare ‘on the ground’; applying regulatory standards that are consistent 

with the public interest, and using regulatory strategies to prevent not just respond to animal 

harm. 

• Are there incentives for the regulator to reduce cruelty and improve duty compliance? 

Theme 2: To what extent does the Qld System include Aspects of ‘Smart regulation’ and how well 

are these Aspects working? 

• What existing measures and mechanisms, if any, are compatible with ‘smart regulation’? 

• How are these measures being operationalised on the ground? 

• How could these measures be improved? 

• What other measures should be tried? 

Theme 3: Enforcement Issues 

• How is enforcement currently performed? 

• What changes should be made? 

Theme 4: Understanding and Changing the Regulatory Culture 

• What is the prevailing regulatory culture? 

• Is this regulatory culture conducive to welfare compliance? 

• How could the regulatory culture be improved? 

Theme 5: Regulatory Reform and Questions of Legitimacy 

• Is the existing regulatory framework recognised as legitimate? 

• What role does law play in the system? 

• What changes to the guidelines, codes, law etc. are needed to improve welfare outcomes? 

 

These themes, questions and issues formed the basis for my semi-structured interviews. For 

further information, the reader is referred to Appendix D, Table D2 (see back of thesis, pp. 284-
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292), which demonstrates in more detail how key ideas emerging from the literature review 

influenced the design of my themes, questions and issues. Table D2 also notes aspects of the themes 

that were recorded during infield observations at two Qld saleyards.  

  

c. Interview Participants 

Interview questions were posed to respondents from three distinct sectors, all of which deal with 

animal welfare regulation in Australian saleyards. Four representatives from the Qld saleyard sector 

participated; two representatives from the non-government animal protection public interest group 

(PIG) sector participated, and one representative from a state (production) animal welfare 

regulatory department (not Qld) participated.  As previously stated, the animal welfare regulator for 

Qld saleyards (formerly the DPI Qld, DPI&F Qld, DEEDI Qld, and now DAF Qld) did not agree to 

participate in this project. This has, unfortunately created a gap in the information received.  

 

The task of attracting saleyard respondents was difficult. Only ten per cent of those 

approached considered participating, and one saleyard stipulated it would only participate on the 

condition that I first sign a contract that it had prepared; the decision was made not to involve that 

particular saleyard. All four participating saleyard respondents were from council operated yards, 

suggesting that yards operated by local government may be less hesitant to demonstrate 

transparency in the way that animal welfare regulation is operationalised than their privately run 

counterparts.403 The general format of interview questions for saleyard sector respondents appears 

in Appendix D, Table D2 (see back of thesis, pp. 275-295). Varying levels of focus and detail were 

provided by different respondents’ answers, so sometimes respondents answered both the question 

they were being asked and the next question all within one answer, making it unnecessary to ask 

every respondent every probing question. 

 

 The task of attracting animal interest PIG respondents was easier. Only two animal welfare 

NGO PIGs were contacted and both agreed to participate. Both groups have had some experience in 

observing animal handling and compliance issues at Australian saleyards and both have contributed 

to animal welfare regulatory reviews concerning saleyard animals. The Royal Society for the 

Prevention of Cruelty to Animals (RSPCA) was not approached because, apart from its role in 

South Australia (SA), the organization has little direct involvement in saleyard animal welfare 

monitoring.    

 

                                                 
403Please note one of these Qld yards has now converted from a council to a privately run yard. 
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 The format of my interviews with animal welfare PIG respondents was also tailored to 

meet their specific interests and involvement in the framework.  

  

Further, it may be helpful to explain the role of various persons engaged in Qld saleyards. 

Section 2.1 of the Model Code of Practice for the Welfare of Animals: Animals at Saleyards, refers 

to the saleyard manager having overarching responsibility for animal welfare related matters at 

saleyards.404  However, to understand the context in which this regulation is being operationalised, 

it is useful to first identify the roles of other persons “in charge” of animals throughout the 

saleyard’s ‘animal handling chain’. The roles of the people or entities “in charge” of animals in the 

saleyard include for example: 

 

The Saleyard Operator 

The entity that finances and runs the saleyard. This entity may be a private corporation or a local 

government council. For this project, only one privately owned saleyard was interviewed. 

 

The Saleyard Manager  

Managers have a broad operational role regarding all activities at their yard, and in addition, they 

have an onerous (overarching) duty of care responsibility for the welfare, care and handling of all 

animals at the yard.405 Section 2.1 of the saleyard code makes the manager the person “in charge” of 

both the actions of yard staff and of livestock agents and contract stock-handlers (i.e., animal 

handlers).406 It deems the manager responsible for ensuring that high standards are maintained in 

relation to animal handling; staff appointment, training, supervision and competency; cleanliness 

and maintenance of facilities; allocation of pens; obtaining prompt veterinary attention for animals 

and removing carcasses, and finally, for inspecting, feeding and watering and organising the loading 

or unloading of animals in cases where the animal’s owner or appointed agent is not present.  

 

 In addition to the saleyard manager’s requirements, the code presents only a brief 

explanation of the competency requirements for stockmen and/ or animal attendants at the yard, 

most notably that inexperienced personnel should not handle animals unless supervised and that 

                                                 
404See s 2.1: The Manager, Superintendent or Saleyard Supervisor, p 3 of the MCoP for the Welfare 

of Animals: Animals at Saleyards SCARM Report 31 (2002). These codes are published by the CSIRO. 
Retrieved July 21, 2015 from http://www.publish.csiro.au/nid/22/pid/367.htm. 

405 See s 2.1 The Manager, Superintendent or Saleyard Supervisor, p 3 of the MCoP for the Welfare 
of Animals: Animals at Saleyards SCARM Report 31 (2002). 

406 MCoP for the Welfare of Animals: Animals at Saleyards SCARM Report 31 (2002).  

http://www.publish.csiro.au/nid/22/pid/367.htm
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inexperienced persons should be given training in animal handling. However, no specific 

accreditation or training module is required or recommended.407 

 

The Agent 

‘Livestock agents’ represent animal buyers or sellers in the saleyard’s selling process. Agents may 

also oversee the loading or unloading of animals at the saleyard. In addition, they may be asked by 

saleyard staff to contact an animal’s owner to seek permission to euthanize an animal if this 

becomes necessary. 

 

The contractor  

‘Contract stock-handlers’ are engaged by the agent to handle saleyard animals being bought or sold 

by the producer, feedlotter or slaughterhouse that the agent is representing at the saleyard on the 

day.  

 

 This brief summary of my research methodology, research questions and interview 

respondents has laid the foundation for the following discussion of the interview and observation 

data resulting from my fieldwork. 

 

5.3 Barriers to Animal Welfare 

 

a. Introduction 

 

Under this theme, I was looking for information to help identify what each sector saw as the major 

barriers to improved welfare in the system, as well as suggestions on how to address the barriers.  

 

 The questions attempted to establish first, whether the term ‘welfare’ and the idea of what 

constitutes ‘good welfare’ was consistently understood across the three sectors of respondents 

(saleyard, animal protection PIGs and animal welfare regulators).  The questions also sought to 

investigate barriers to (animal) welfare in saleyards, especially with respect to ‘unfit’ and 

‘vulnerable’ animals. Third, I sought to get an idea of what measures respondents thought had 

potential to address these barriers. 

 

                                                 
407 See s 2.2 Stockmen and/or Animal Attendants, p 3 of the MCoP for the Welfare of Animals: 

Animals at Saleyards SCARM Report 31 (2002). 
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 To refine my understanding of how each sector conceptualized ‘animal welfare’ in the 

context of saleyard animals, my questions probed respondents to give examples of ‘good welfare’ 

and of welfare challenges that occur within, or related to, saleyards. To gain a more detailed 

understanding of what the different sectors saw as the main pressures that impeded good outcomes 

and whether any sectors could suggest ‘quick fixes’ to remedy these obstacles, other questions 

probed to identify instruments or initiatives that respondents would have full confidence in.  

 

 Generally, the saleyard sector respondents needed more prompting to talk about animal 

welfare than either the animal interest PIG sector respondents or the regulatory sector respondent.  

 

b. Key Findings and Evidence: 

 

The Concept of Animal Welfare 

It quickly became obvious during the interview process that there was a wide range of 

interpretations associated with both the definition of animal welfare and with what might constitute 

‘good animal welfare’ as opposed to ‘bad animal welfare’.  The saleyard sector generally saw 

‘animal welfare’ as a somewhat one-dimensional concept. Respondents (or interviewees) 

highlighted food, water and shelter as the main requirements and typically viewed ‘animal welfare’ 

as a “common sense” concept that competent staff did naturally, and which should not require 

formal monitoring/ record keeping.  Just half of the industry respondents mentioned ‘minimizing 

the animal’s stress’ as a key element of animal welfare and only 25 per cent mentioned allowing the 

animal to behave as naturally as possible as a criteria of good animal welfare. The following were 

typical responses: 

 

‘. . .  the condition of the cattle, …..well not the handling so much, well the feed and water 

to some extent. . . ’ (Respondent, saleyard sector, 2009), and    

‘..good welfare is (pause) looking after cattle, you make sure that they’re handled properly, 

that the feed and water is up to them, that they’re not mistreated throughout the whole 

process.’  (Respondent, saleyard sector, 2009) 

 

 The regulatory respondent emphasised the need to minimize animals’ stress in order to 

avoid negative welfare outcomes like injuries or death. She added an extra dimension to the 

definition of animal welfare: 
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‘To me, good animal welfare practice is outcomes based and the outcomes are that the 

animals are handled in a way that minimizes the stress that they experience and also avoids, 

in other words, doesn’t happen, injuries, sickness etc.’ (Respondent, regulatory sector, 

2009). 

 

 Animal PIG respondents shifted the lens on animal welfare to an animal-centric 

perspective, highlighting the animal’s interest in its own psychological wellbeing and its ‘quality of 

life’. Both animal PIG respondents mentioned animals’ entitlement to psychological wellbeing and 

being able to behave naturally, with half emphasizing their entitlement to “good wellbeing”:  

 

. . .my view would now be quality of life and that obviously means an absence of 

psychological and physical suffering, but I do believe it’s more than that, it’s also about 

being able to fulfil behavioural requirements and being able to experience good wellbeing. 

Animals being able to have a good life (pause) it’s not just about being absent from 

suffering.’ (Respondent animal PIG sector, 2009). 

 

Barriers to Improving Animal Welfare  

In terms of what the three different sectors saw as the biggest barriers to improving animal welfare 

in Qld saleyards, there was less variation between the sectors. The majority of saleyard respondents 

(75 per cent) highlighted the difficulty of controlling welfare when it is a shared responsibility 

between a chain of animal users who are moving the animals from farm gate to saleyard to transport 

to slaughter (including animals dropped at saleyards out of hours). For them, this shared 

responsibility was the biggest barrier to better animal welfare. Additional barriers to improvement 

included half (50 per cent) of respondents identifying the design of saleyards, trucks and other 

facilities as presenting significant challenges, and a lesser number (25 per cent), cited lack of 

regulatory backup (for welfare) as a major issue. Another 25 per cent referred to long animal 

transport journeys to their yard as a serious issue. One saleyard manager reluctantly commented that 

pressure on saleyard managers not to rule animals as unfit (i.e., not fit for sale or transport) and not 

to ban agents who are not welfare compliant was also a factor.  

 

 In terms of what saleyard managers saw as key barriers to animal welfare, and what they 

suggested should be done, to address the barriers, these comments are typical of the responses 

received: 

Good animal welfare is 99.9 per cent common sense, if people apply common sense you get 

a good outcome, but what happens is that it’s a moving feast (i.e., the ‘chain of animal 
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users/handlers’) and because of that, we’re (the saleyard) the end result of a lot of other 

people’s misgivings.’ (Respondent, saleyard sector, 2009), and  

Cattle that come here (Qld) from SA, they come in here in the summertime and they’re ok 

that day, they’re ok the next day, and after that they’ll lay down all the time with these 

horrible (pause) sunburn, or not sunburn, they’re blistered, ahh (pause) scorched, because 

they’re moving on the tin floor or the steel floor (of the truck), so they burn the soles of 

their feet (pause) so the quicker the cattle get here the better (pause), but the transporters 

can only travel so many hours and they’ve got to have a spell.  (Respondent, saleyard 

sector, 2009). 

 

 Other comments demonstrate the peer and financial pressure saleyard managers are under 

not to rule saleyard animals as unfit and not to euthanise them despite welfare regulatory 

requirements, with on yard manager commenting that: 

 

.. . . like if I shoot somebody’s cow and you know that cow is a thousand-dollar cow, and 

maybe we’d be down at the pub and old matey will be down the pub, and he’ll be talking to 

the councillor (councillor from the local council that operates the yard) and saying, ‘that 

guy shot my cow, you want to get rid of him.’ And that’s the way that it operates all the 

time you know (pause) that does make it very hard. (Respondent, saleyard sector, 2009) 

 

 Animal interest PIG respondents felt the biggest barrier to good saleyard animal welfare is 

the lack of understanding of the true meaning of ‘animal welfare’ itself, especially in relation to 

how “vulnerable” animals like un-weaned and “downer animals” are handled in saleyards.408 Both 

animal PIG respondents echoed the following sentiments: 

 

Well any un-weaned animals and immature animals are going to be more vulnerable, and 

they have a particular problem because they don’t lead well and don’t move well and what 

we find is that the handlers get very frustrated and therefore treat them in a terrible way. . . . 

time off water and food is also an issue (pause) ‘Downers’ is also a key issue, how animals 

that are arriving at saleyards or at abattoirs, how they’re being treated by the transport 

                                                 
408 A ‘downer’ is generally the term given to a livestock animal that cannot stand of its own volition. 

For example, the Oxford Dictionary defines a downer animal as ‘a cow or other animal that has fallen down 
and cannot get to its feet unaided’. See http://www.oxforddictionaries.com/definition/english/downer. 
Retrieved January 14, 2015.  

http://www.oxforddictionaries.com/definition/english/downer
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driver and whoever is receiving them, that’s also a critical area. (Respondent, animal 

PIG sector, 2009). 

 

 One animal PIG respondent commented that a farmer was shocked to hear them say that 

humanely killing a bobby calf on the farm was better in terms of animal welfare than putting the 

baby animal on a long truck journey to an abattoir.409 In her view, this is because it is likely that the 

calf would arrive at the slaughterhouse hungry, weak, possibly unable to walk and distressed before 

having its slaughter delayed overnight or being roughly handled by staff under pressure to move 

(slow-moving) animals quickly. This experience prompted the animal PIG respondent to speculate 

that: 

‘That’s because they (industry) don’t really understand animal welfare people, they think 

we’re just bleeding hearts who don’t want any animals to be killed (pause) but they don’t 

think deeply about what we are on about.’ (Respondent, animal PIG sector, 2009). 

 

 When asked about what they saw as the greatest barriers to good welfare, the regulatory 

respondent focused on the numbers of animals affected and the risk of death involved. This 

respondent suggested the biggest barriers occurred on-farm and in transport, rather than at 

saleyards:  

 

drawing from my own experience of animal welfare issues and if I was to put up all the 

animal welfare issues on a board, the ones that would be of higher risk and more occurrence 

and more important to me would be what happens on the farm and what happens on the 

truck because to me they happen more often than issues at the saleyards, and with greater 

animal welfare impact. In other words, more animals are involved. However, taking 

saleyards in isolation, the animal welfare issues are important, it’s just that they are less 

likely to result in death per incident and they are less likely to involve large numbers of 

animals. . . . (Respondent, regulatory sector, 2009). 

 

 

 

 

                                                 
409 The Australian Animal Welfare Standards and Guidelines: Land Transport of Livestock Edition 1, 

Version 1.1, September 2012 define a ‘bobby calf’. Animal Health Australia (AHA) 2012, Canberra. 
Glossary, p 105 as ‘a calf not accompanied by its mother, less than 30 days old, weighing less than 80kg live 
weight’.  
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How to Address the Barriers to Improving Welfare  

In terms of what deterrents or incentives each sector favoured to address these problems, there was 

considerable variation in ideas with the greatest variation occurring between the saleyard sector and 

the animal protection PIG sector.  

 

 In response to questions about how to deter people from bringing unfit animals to the yard 

and how to deter them from handling animals in a (welfare) non-compliant manner, the saleyard 

interviewees responded like this:  

 

1 Seventy-five per cent argued that a combination of more education and better 

regulatory oversight (but not necessarily a greater regulatory presence) was the best 

option; 

2 twenty-five per cent felt that the various Quality Assurance (QA) systems (discussed 

further below) were best placed to work as a deterrent, and 

3 everyone agreed that saleyards should be able to charge vendors a fee for bringing in 

unfit animals and that, ideally, these charges should be the same at all yards.  

 There was less agreement on some other ideas. For instance, 20 per cent of saleyard 

respondents felt that it is sometimes permissible to allow animals in a ‘negative state of welfare’ 

(i.e., animals that could be deemed unfit according to regulatory guidelines) to be transported and 

sold at saleyards.410 These respondents felt that despite their poor state (e.g., a very skinny animal or 

a cow with a cancer eye), the stress of being transported to a saleyard, drafted and then transported 

to a slaughterhouse may still be a better welfare outcome for them overall than if they were, for 

example, left on the property to die of starvation or to die slowly of a cancerous eye. Another on-

farm scenario that respondents used to justify unfit animals arriving at saleyards was the difficulty 

that livestock truck drivers face in refusing to load unfit animals when they have already invested 

petrol and several hours in driving to the property to load the cattle in the first place. The sentiments 

below were echoed throughout the saleyard sector’s responses.  

 

. . .  we discussed that to death (the problem of unfit animals coming into saleyards) and at 

the end of the day, we came up with the need for more education by the regulators because 

                                                 
410 A ‘negative state of welfare’ concerns an animal’s ability to cope with its circumstances in a way 

that allows it to avoid various types of suffering, including pain and frustration. For a more comprehensive 
discussion on this see Yeates, J. (2013). How happy does a happy animal have to be (and how can we tell)? In 
Proceedings of the 2013 RSPCA Australia Scientific Seminar. When coping is not enough: promoting positive 
welfare states in animals, Canberra, ACT, Australia, 26 February 2013 (pp52-57). RSPCA Australia. 
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the issue you face, you’re never going to get away from it, because if you’ve got a 

truckie whose going to drive 200km’s to pick up cattle, and the truckie sees that those cattle 

shouldn’t be loaded (they are unfit), but if he says I’m not loading those cattle, then he’s out 

of pocket (i.e., not paid for this job and won’t get work from that producer again), so it’s 

never going to happen, so he just shuts his mouth and does what he can (pause). So what 

needs to happen is that the regulator should be known to be at the saleyards when the trucks 

are arriving, it all boils down to the need for the regulator to have a significant presence at 

the yard so that people know that, hey the Qld Department of Agriculture animal welfare 

inspectors (now DAF) could be there. At the present time, they know that the DA won’t be 

there so they just do it anyway, then the big fight happens between me and my boys or me 

and the owners.  (Respondent, saleyard sector, 2009) 

 

 However, not all saleyard patrons expected regulators to fix the problem of ‘unfit’ animals 

getting into the saleyard chain. An alternative view, recorded from an anonymous saleyard 

stockman in a random conversation during the saleyard observation task, was that: 

 

‘. . . well the QA systems coming in now should fix all that (i.e., animal welfare problems 

with unfit animals). . . ’ (Anonymous, saleyard sector, 2009).  

 

 The regulatory sector respondent also highlighted the responsibility of other actors in the 

saleyard chain apart from the regulator. She highlighted the responsibility of wholesalers, retailers 

and slaughterhouses to play a role by ensuring that they only deal with QA accredited suppliers etc. 

Besides favouring a mixture of welfare and animal handling training and QA programs, the 

regulatory respondent also wanted saleyards themselves to reinforce the QA program’s core points 

(i.e., welfare standards of behaviour) by communicating and enforcing the standards within their 

own yards. She acknowledged that QA systems need broad uptake to be effective and suggested 

that boosting membership is best achieved by approaching the ‘end user’ (e.g., a meat wholesaler) 

to persuade them to require it from their suppliers. For example, supermarket meat retailers could 

require that all of their suppliers only use livestock trucks accredited by the Truckcare QA program. 

  

The regulatory respondent also supported the need for saleyard industry staff to undergo 

appropriate training but she qualified her support on these grounds:  

 

. . . This (welfare training) is hugely important because it affects attitudes in other areas of 

animal welfare as well (pause) but there are also other things that are desirable because you 
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can get someone attending one of our livestock handling courses and making all the 

right moves and ticking all the right boxes and attaining a level of competence and then 

they go straight back out the next day with the old jigger (i.e., electric shock prod) etc. so, 

to a certain extent it’s a great goal but the other thing I think is very effective in the saleyard 

environment is for the saleyards themselves to set standards, for example, you know, ‘goads 

will not be used on sheep’. . .   (Respondent, regulatory sector, 2009), and  

‘I think the QA.., the mandatory accreditation that is driven by the major players is a more 

practical way to go (pause) Somebody like Harvey Beef telling all its truck drivers that by 

(a year nominated) they will not be taking cattle from any truck driving company that does 

not have an animal welfare accreditation.’  (Respondent, regulatory sector, 2009). 

 

 In contrast to the mainly incentive based measures preferred by the saleyard and regulatory 

sector respondents, the animal PIG respondents took more of a deterrence approach, preferring 

financial penalties and independent audits as instruments to deter welfare problems and tackle 

barriers to welfare improvement. They noted the capacity for saleyards to charge fees to deter 

animal users from presenting unfit animals at yards, with one respondent emphasizing that these 

fees must be substantial and consistent for this to work. The idea of (further) decriminalizing the 

less serious animal welfare offences to make it easier for enforcement officers to issue infringement 

notices was also raised by this sector, with both respondents supporting the measure.  

 

‘. . . I think it’s important to have lower level abilities such that people like animal welfare 

inspectors can issue infringement notices and there’s not much paperwork involved with it 

and then they can move on (pause) rather than having to take full statements etc.’ 

(Respondent, animal PIG sector, 2009) 

 

 In general, this sector was sceptical about the potential for QA systems to be effective, 

citing the inappropriate way that QA systems interpret animal welfare and irregular auditing as their 

main concerns. 

c. Discussion 

Looking at whether the term ‘animal welfare’ and the idea of what constitutes ‘good welfare’ were 

consistently understood – the main points of agreement and disagreement between the different 

sectors were as follows: 
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The Concept of Animal Welfare  

There was strong variation in the way that different sectors perceived the term ‘animal welfare’. All 

sectors were in general agreement that animals should be provided with the ‘basics’, that is 

appropriate food, water, shelter and protection from mistreatment. On the other hand, only half the 

saleyard sector respondents mentioned the need for the animal’s stress to be minimized, despite this 

aim being central to the object of the saleyard code of practice and the Animal Care and Protection 

Act 2001 (Qld). Although the regulatory respondent and the animal PIG respondents agreed that 

animals should be able to exercise their normal behaviours, only 25 per cent of saleyard respondents 

mentioned this criterion as an element of good animal welfare. Other points of difference include 

the saleyard sector’s view of ‘good animal welfare’ as being “common sense” to industry rather 

than anything more complex. Conversely, animal (NGO) PIG respondents saw ‘good welfare’ as 

requiring welfare measures to first, benefit the animal’s own interests, including their psychological 

interest. Second, that good welfare represented an existence that moves beyond an absence of 

suffering to provide animals with ‘quality of life’.  

 

Barriers to Improved Animal Welfare 

There was general agreement among sectors that core barriers to better welfare included the 

following: the difficulty of controlling the shared responsibility of animal welfare in the long chain 

of responsible persons (i.e. farm, transport, saleyard, feedlot, slaughterhouse); the variation in 

quality of animal handling facilities along the chain; the often long transport journeys endured by 

animals between destinations; the bad management (e.g., lack of preparation and monitoring) of 

animals on-farm and in transport before they reach saleyards; the need to boost regulatory authority 

to inspect animals on-farm and in transport; the need for animals’ agents and producers to shoulder 

more of the legal responsibility for welfare compliance, and finally, the need for these other parties 

to share the economic pressure felt by saleyards to approve animals as fit for sale or transport and 

not to ban (animal welfare) non-compliant agents. 

 

 There was less agreement between the sectors on whether a lack of regulatory enforcement 

or backup was a barrier to improving welfare outcomes. Although the regulatory sector and the 

animal PIG sector favoured better resourced inspectorates and a greater regulatory presence at yards 

and other points along the chain, only a quarter of saleyard respondents saw this as a core barrier.   

 

 Some differences existed between what the animal PIGs saw as the greatest barriers to 

welfare and what the regulatory respondent saw as the greatest barriers. The regulatory respondent 

determined the greatest barrier by the numbers of animals affected and the frequency and 
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seriousness of the welfare problems caused and concluded that the greatest barrier was the 

welfare issues experienced on-farm and in animal transport. In contrast, the animal PIGs saw the 

greatest barriers on a more fundamental level based on a lack of understanding of the true meaning 

of animal welfare, including its psychological dimension. More specifically, PIGs were concerned 

about the application of animal welfare to the saleyard chain’s most vulnerable animals, especially 

the low dollar value animals (i.e., unwanted offspring, animals past their peak production, sick, 

weak or injured animals).  

 

How to Address the Barriers to Improved Welfare 

With regards to which measures each sector favoured to address barriers to improved animal 

welfare the main points of agreement and disagreement between the different sectors were as 

follows:  

 

All Three Sectors Endorsed these Measures and Propositions: 

• More education and better regulatory oversight - although saleyard respondents 

differed from other sectors by not always equating better regulatory oversight with 

a greater regulatory presence at saleyards; 

• that regulations for handlers, for example, the anti-fatigue laws for transporters, 

must not conflict with or undermine animal welfare regulations;  

• that yards would benefit from having the administrative power to themselves 

charge vendors for bringing unfit animals, providing this practice was implemented 

by all yards, and 

• that appropriate auditing, retail demand, uptake and reinforcement of core values 

are just some of the requirements that must be met before QA instruments can be 

relied upon to counter these barriers.  

 There was a degree of agreement between saleyard and regulatory respondents on the 

difficulty of addressing barriers by introducing mandatory animal welfare training. Most saleyard 

respondents were concerned that this would not be practical given the nature of the people they 

attract and the emphasis they place on employees and contractors having ‘common sense’ and a 

‘rural background’. Similarly, although the regulatory respondent was more enthusiastic about the 

potential of this training, she highlighted several practical challenges that would limit its 

effectiveness.   

 

 Significant points of disagreement occurred between the sectors concerning the strategies 

and instruments they favoured to tackle the poor treatment of ‘unfits’ and non-compliant animal 
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handling at saleyards. Perhaps the most disturbing difference between sectors was the view of a 

quarter of all saleyard respondents who argued that, in some circumstances, the response to unfit 

animals should be to permit them to be sold and/or transported to and from saleyards. As noted 

previously, justifications for this view included the claim that transporting unfit animals in and out 

of saleyards inflicts less welfare problems than the same animals being neglected on-farm and left 

to die slow painful deaths (i.e., from injuries, illness or starvation). Another claim was that it is not 

realistic to expect livestock transporters to refuse to load unfit animals, after they have already 

invested petrol and time to drive to the property to pick the animals up, especially since their 

refusal may lose them a carting contract. 

 

 Another difference in the strategies/ instruments favoured by the various sectors was the 

regulatory respondent’s faith in market instruments, which was noticeably stronger than the other 

two sectors. However, this respondent did stipulate the need for market instruments including QA to 

work in a complimentary manner to coerce compliance, starting from the ‘end-user’ and working 

backwards to create the demand and support for the changes needed. This respondent also 

highlighted the need for all links in the chain to reinforce standards by asserting their authority to 

demand compliance. The example given was that if saleyards, transport companies, feedlots, 

slaughterhouses and ports all demanded that electric shock-prodders cannot be used, by 

communicating (e.g., by signage and training) and enforcing this standard themselves, they are 

helping to enforce the standard required by QA. 

 

 The other main difference between sectors was that the animal PIG respondents favoured 

mandatory instruments to increase transparency (e.g., disclosures) and were more cynical than other 

sectors about the use of non-direct instruments to achieve compliance. This sector did not hesitate to 

support independent, random audits and other proposed changes, for instance, decriminalising less 

serious animal welfare offences, making it easier for inspectors to issue infringement notices and 

fines.  

 

5.4 ‘Smart regulation’ 

 

a. Introduction 

Under this theme, I was looking for information to help identify what aspects of the ‘smart 

regulation’ design guidelines may already exist in the system; whether these aspects are working or 

not and what untried aspects of them could be applied in the regulation of welfare in Qld saleyards. 

 



 

 

153 

 Recapping the characteristics of the ‘smart regulation’ (guidelines) model, ‘smart 

regulation’ is often referred to as “the middle way approach”. It presents a process, (also known as 

principle based) framework to assist the regulatory designer to select an appropriate mix of 

instruments and strategies to achieve the desired policy or goal. ‘Smart regulation’ particularly 

emphasizes a transition towards more flexible and innovative forms of social control by moving 

beyond the use of one or two conventional regulatory instruments to incorporate voluntary and 

market based mechanisms. In addition, ‘smart regulation’ urges the utilization of a broad range of 

non-state, third party RAGs and businesses to help fulfil compliance goals.  

 

 Interview questions were intended to elicit information from respondents about the extent to 

which the ‘smart regulation’ approach may be operating within the Qld saleyard system already. 

Probing questions were asked to establish what mix of regulatory instruments, mechanisms and 

strategies respondents identified as being in current use. Questions also aimed to gauge 

respondents’ attitudes towards these. I also sought respondents’ views on whether non-state, second 

and third party RAGs are participating effectively (or at all) in current regulatory consultations and 

reviews.  

 

b. Key Findings and Evidence 

 

 Availability of Welfare related Informational Instruments 

One key recommendation of the ‘smart regulation’ guidelines is the greater use of voluntary 

information instruments to provide training, advice and education. Market driven mechanisms, such 

as QA schemes and voluntary or mandatory disclosure requirements are also favoured.  

 

 Saleyard sector respondents were asked about their yard’s use of informational tools, such 

as voluntary training or educational materials and signage. They were also asked about market-

based tools, such as disclosure documents and QA instruments. Saleyard respondents identified 

varied levels of use of the following information (educational and market based) tools:  

 

1 Copies of the ACPA 2001 (Qld), the MCoP for the Welfare of Animals: Animals at 

Saleyards and various other Model Codes relating to livestock. 

2 Induction programs for new saleyard employees.  

3 Superintendent or saleyard manager’s yard reports. 

4 Quality assurance program documentation. 

5 Livestock handling training videos. 
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6 EU accreditation paperwork. 

7 Individual saleyard’s operation and/ or policy manuals. 

8 Saleyard signage denoting what condition animals must be in and how they must be 

handled to be accepted by the yard.  

9 Leaflets/ booklets with animal welfare information and advice about regulatory 

compliance, for use by saleyard patrons. 

10 Financial accounts to be issued to animal’s agents, vendors etc. for their use of the 

yard or its facilities.411  

11 National Vendor Declaration (NVD) forms, which provide assurance to the buyer 

from the seller, of the food safety status of animals being purchased. These forms also 

enable livestock movements to be traced.412  

 

 Despite this range of material, there was little consistency from one saleyard office to 

another regarding the instruments that were made accessible to yard staff.  Not every yard had a 

copy of the relevant animal welfare regulation easily accessible for staff, or even a suitable 

summarized version of the welfare obligations relevant to saleyard staff or contractors. Although 75 

per cent of saleyard respondents said they possessed informational instruments relevant to animal 

welfare (i.e., welfare Acts, codes, leaflets and other material related to welfare regulation), only 25 

per cent of yards had made them easily accessible to staff and only 50 per cent of saleyard 

respondents reported these tools were easily accessible to their yard’s patrons.  

                                                 
411 Accounts are issued to the vendors (or vendor’s agents) of the animals sold through yards. Users 

are charged a fee for each animal sold (or ‘passed in’ unsold) through the yard and may also be charged fees 
for the yard’s public works projects, additional facility use (e.g., extra time spent at yards prior to and 
following day of sale) and feed administered to animals by the yard.   

412 NVD’s are a marketing tool to provide information to the buyer about the chemicals and 
treatment that the animal being purchased has been exposed to. Queensland adds Waybill information (i.e., 
identifies the animals’ owner and the movement details under The Stock Act 1915) onto its NVD, and since 
Waybill information is a legal requirement for moving animals, this means that Qld NVD’s are mandatory 
rather than voluntary instruments. Livestock producers may be accredited under the Livestock Producer 
Assurance (LPA) QA, which is an MLA program. Once accredited, producers can generally access NVD’s 
through the program and all parties must retain NVD’s for five years. See 
https://www.daf.Qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-identification-
system/cattle/nvds-and-waybills. Retrieved September 2, 2015. Regarding saleyard animals, NVD’s record 
movement of animals between different properties (if properties have different ID codes or ‘PIC numbers’) or 
between saleyards and slaughterhouses etc. For sellers, signing an NVD signifies a declaration of compliance 
with industry requirements (e.g., LPA) and assures buyers of the food safety status of animals sold. See 
http://www.mla.com.au/Meat-safety-and-traceability/Livestock-Production-Assurance/Vendor-declarations. 
Retrieved March 4, 2015.  Anecdotal evidence (2015) suggests adoption of NVD’s has been inconsistent and 
greater consistency is needed in their use from state to state. See Severs, J. (2015). Livestock Paper Jam 
(Electronic version). Stock & Land Journal. Retrieved March 4, 2015.  

https://www.daf.qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-identification-system/cattle/nvds-and-waybills
https://www.daf.qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-identification-system/cattle/nvds-and-waybills
http://www.mla.com.au/Meat-safety-and-traceability/Livestock-Production-Assurance/Vendor-declarations
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Another form of information instrument important to yards is animal welfare based 

signage to guide patrons on how to comply with welfare regulation in different parts of the saleyard.  

This sector’s respondents revealed that this instrument is not used consistently across yards, with 

only half the saleyards (represented) possessing (any) signage that was directly animal welfare 

focused. 

 

Uptake of Training Tools and Programs 

 

Also significant was the saleyard respondents’ reportedly low uptake of training tools for animal 

welfare and animal handling. Only 50 per cent of yards had adopted formal, written induction 

programs that included welfare, with the same percentage having adopted written animal handling 

training modules or videos. The yards that did offer some formal welfare (related) training usually 

did so as part of a Council produced saleyard operations manual, which commonly had little that 

was specifically animal welfare focused. It was also notable that not a single saleyard respondent 

interviewed required prospective employees to possess formal (nationally recognized) qualifications 

that explicitly included animal welfare or low stress animal handling competency/ accreditation. A 

representative viewpoint was: 

 

‘(Y)ou can’t train people to handle animals because people have to be born in that game. 

You know, you can’t pull someone out of Melbourne and say, listen I’m going to train you 

in animal handling you know. . . .’ (Respondent, saleyard sector, 2009). 

 

 One saleyard respondent explained his struggle to get staff to undertake any voluntary 

training. He said:  

 

 Yes, but getting them to do it (training) (pause) you know, they say “you can’t tell me, I 

know all about it, and why should I have to do it?” (pause) and then you’ve got the 

contractor who says, ‘look I’m only here to do a job, I don’t want all of this bullshit’ 

(pause) and you’re faced with a number of negative approaches to it by the contractors and 

the agents and the men. . .  We as a saleyard operator have to be able to coerce these 

fellows to do the right thing, now normally we would when choosing a contractor take 

someone who’s skilled, but one thing you don’t know is are they in a position to impart that 

knowledge and experience to the people that they are employing. Lots of contractors 

(pause) no, they aren’t. (Respondent, saleyard sector, 2009). 
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 Respondents from the animal welfare PIG sector had little confidence in the 

effectiveness of voluntary information instruments for training. One respondent’s view was that: 

Training must be mandatory and there are many reasons for that, firstly, its good business 

practice anyway (pause) secondly, these are sentient animals, they are not sacks of grain. 

You can’t just sew them up again if they tear, so it’s incumbent upon us to be treating them 

with respect. Humans are not that smart, and so to understand how to do that we need to be 

trained into how other animals think. We can’t even work out how humans think, so we’ve 

got no idea how other species think. . . Stock handling should be in the basic stockmanship 

course and you work up from that core that is just where you start. You must also 

understand what is required to fulfil the intent of the (animal welfare) law, to understand 

that things must be done in a certain way because the law says you must do it that way. 

(Respondent, animal PIG sector, 2009). 

 

 One animal PIG respondent believed saleyard and livestock transport staff should be trained 

in low stress animal handling techniques and briefed on what their animal welfare legal 

responsibilities are under the law. This respondent favoured mandatory animal handling training for 

all those handling animals in transport and at saleyards and that the training should be funded and 

introduced by the federal government. According to this respondent, if it was not possible for all 

staff to undergo the training, some staff could be trained to identify what is and what is not 

acceptable animal handling under the law, and this person could then be given the power to 

intervene during animal transport or saleyard operations to stop non-compliant behaviour.   

 

The regulatory sector respondent was a little more optimistic about the potential 

effectiveness of voluntary information instruments for training. However, as mentioned previously, 

this respondent emphasised that information instruments aimed at improving handlers’ animal 

welfare attitudes needed to be simple and must make a single clear point to be effective: 

 

To me, one of the biggest problems that I have is that with very good intentions, the 

messages that are going to industry are not simple enough. . . The biggest key to success is 

to keep the message simple. For example, if you have the saleyard that made the bold 

statement that we don’t want electric prodders to be used on our sheep then you have the 

agents who say we are not going to employ truck drivers who use prodders on sheep. Now 

you have taken one simple message and allowed it to filter through the industry, then you 

can have a huge change. (Respondent, regulatory sector, 2009). 
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 In a similar vein, one saleyard manager agreed that existing training instruments need to 

be presented differently:  

In Qld you’ve got many producers out there who are in the peri-urban sector, small hobby 

farmers with less than 100 head and their prime income is off-farm, they’re either buyers or 

businessmen in town or so forth so they probably don’t involve themselves, you know 

there’s many of them in Qld alone who probably say, ‘I’m sick of reading stuff at work and 

so I don’t want to go home and read stuff on something that’s only a hobby’. . . the only 

thing you can do over and above that (summarizing the law for them) is to put it into 

character form like cartoons or something like that, because people don’t take the time to 

read things (pause). If you had a ten-point thing (summary) it could work, if you had 

something that was serialized, it could come out in various editions. It would probably have 

more impact because it would allow them to pick up on certain things. . .  (Respondent, 

saleyard sector, 2009).  

 

 Respondents from the three sectors were also asked about whether a training tool to help 

saleyard managers comply with their welfare responsibilities would be helpful. Seventy-five per 

cent of saleyard respondents did not feel they needed this tool with most suggesting that what they 

really needed was for their existing welfare responsibility to be shifted. They wanted responsibility 

shifted back to the agents representing the animals being bought and sold, as well as to the 

departmental regulator. This comment was typical of 50 per cent of the saleyard managers’ 

responses. In terms of how yard managers dealt with their significant regulatory responsibility, 

especially regarding situations where disagreement occurs over animal welfare, the remark below 

illustrates how some yards deal with this: 

 

‘The bottom line is if you want to call for a saleyard manager or a stock contractor, you 

need two qualifications that are your selection criteria. One, integrity, and two, the bastard 

must be able to fight.  So if you can’t fight, then don’t apply’ (Respondent, saleyard sector, 

2009). 

 

Information Disclosure Instruments, Record Keeping and Quality Assurance Schemes 

The ‘smart regulation’ guidelines advocate greater use of voluntary and/ or mandatory market-based 

instruments such as information disclosure instruments and QA schemes.  The theory is that by 

ensuring greater transparency and accountability these instruments, in conjunction with market 

forces, should lift welfare standards. Existing disclosure instruments include for example, QA 

schemes, the National Saleyard Quality Assurance Scheme (NSQA) and Truckcare, the QA scheme 
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for livestock transporters, neither of which is mandatory. 413  On the other hand, disclosure 

instruments that are mandatory include first, the National Livestock Identification System (NLIS), 

which records animal movements between properties to safeguard biosecurity. 414 For example, 

NLIS devices also record whether animals have come from farms, feedlots or saleyards that have 

administered animals with hormonal growth promotants (HGP’s) or not. Under the European Union 

rules, meat destined for Europe must be HGP free. Therefore, the NLIS database provides full 

traceability of the separate stream of animals in the European Union Cattle Accreditation Scheme 

(EUCAS) stream. In this stream, animals have passed through only accredited (HGP free) farms, 

feedlots and saleyards.415  

  In addition, the (previously noted) NVD is another disclosure instrument, but the uptake of 

                                                 
413 The NSQA Scheme aims to ensure that member saleyards maintain recognized national standards 

in the handling of livestock through the saleyard system, to demonstrate to the market and community, a 
commitment to product quality and integrity. It is third party audited by Ausmeat and complements other QA 
schemes covering the handling of animals in earlier and later parts of the handling chain from farm to 
slaughter. The national standards contained in this QA system focus on animal welfare from the perspective 
of the integrity of the final meat product, rather than from the perspective of the community and animal’s own 
interest in welfare for the animal’s own benefit. At the time of writing, the scheme had less than 100 saleyards 
participating nationally. The NSQA website accessed July 2, 2015 from http://nsqa.com.au.  The Ausmeat 
website was accessed July 2, 2015 from http://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-
assurance.aspx. See also Truckcare, a QA system serving the livestock transport sector. It claims to be 
independently audited, and aims for its members to satisfy the QA principles in both international standards 
and Australian laws. Truckcare’s focus is to manage biosecurity, OH&S, food safety and animal welfare risks, 
but again it animal welfare focus is centred on food safety rather than welfare for the animal’s benefit. From 
January 2015, this QA program became a voluntary module within the TruckSafe QA scheme, managed by 
the Australian Trucking Association. The amalgamation means that both Truckcare and Trucksafe audits are 
conducted simultaneously, minimizing resource use. The Australian Trucking Association manages the 
amalgamated scheme. For more information, see the website, http://alrta.org.au/truckcare/, accessed July 2, 
2015.   

414 The NLIS is a device attached to the ears of cattle for tracing their movements nationwide from 
birth to death. It is promoted as helping to improve food safety, and market access, particularly for the export 
market. Cattle owners must register their property (PIC code) and identify cattle with the NLIS device, and 
receivers of cattle (including slaughterhouses, feedlots, saleyards and live export depots) must notify the 
NLIS database that they have received the animals. Saleyards electronically read NLIS devices then report 
cattle movements from seller’s property to saleyard. To operate the NLIS system, the yard has: a property ID 
(PIC) code, NLIS ear tags showing the PIC code, ear tag pliers, a crush and head bail, blue saleyard tags, an 
NLIS hand-held reader, NLIS computer software, an NLIS database account, and finally, staff trained in 
NLIS tagging, reading and updating the NLIS database.  For further details on how the NLIS system operates, 
see for example, Trevarthen, A. (2007). The National Livestock Identification System: The Importance of 
Traceability in E-Business. JTAER, 2(1), 49-62.        

415 Australia has to meet E.U. market requirements for beef through a segregated production system 
with no HGP’s. For further discussion on the EUCAS scheme that traces animals by NLIS ear tag, see 
http://www.daff.gov.au/SiteCollectionDocuments/biosecurity/export/meat/elmer-3/eucas/saleyard.pdf, 
accessed July 2, 2015.  

http://nsqa.com.au/
http://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-assurance.aspx
http://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-assurance.aspx
http://alrta.org.au/truckcare/
http://www.daff.gov.au/SiteCollectionDocuments/biosecurity/export/meat/elmer-3/eucas/saleyard.pdf
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this has been inconsistent from state to state. For legal purposes, NVD’s state the suitability of 

the animal for the buyer’s purpose, the identity of the vendor and relevant animal movements. It 

requires the vendor’s signature to declare compliance.416  

 

 In sum; however, the majority of disclosure instruments identified by saleyard respondents, 

including the aforementioned, focus on commercial as opposed to animal welfare considerations 

regarding the framework’s animals.  

 

  Saleyards had generally adopted very little formal, systematic means to record basic animal 

welfare information such as - the condition of animals as they arrived at the saleyard or at different 

intervals during the day; the time that the last feed or water was administered to animals; 

identification of and the yard’s response to animals at highest risk of welfare problems (e.g., slow, 

weak, injured, distressed or immature animals) at the yard etc. Most saleyard respondents felt this 

sort of information would be communicated verbally; only 25 per cent of saleyard respondents 

believed there was any chance that this type of information might be written down at their yard. For 

example, when discussing the records that a saleyard would make and retain regarding sick, injured 

or severely distressed animals at the yard, one saleyard respondent remarked that:  

 

No, we don’t record the “faulties” (i.e., unfit animals), that’s an industry thing, like the 

faulty we sold out here yesterday, nobody recorded what was wrong with it…(whereas) the 

one that went out here, the old broken leg, you record that cos it’s a “reject” (no 

commercial value, it won’t be sent to slaughter), yeh (pause), but if something (an animal) 

slips over here - (respondent’s head tilts, as if they might not record it).  (Respondent, 

saleyard sector, 2009). 

 

 This comment suggests that so long as there is a buyer for a potentially unfit animal, it is 

unlikely that the yard would keep a record of that animal’s state or how it is handled or transported. 

The comment may also suggest that injuries that are not considered by the yard as major (e.g., not a 

broken leg) may not be recorded by the yard at all. 

 

 Animal welfare PIG respondents identified several points in the animal handling chain in 

need of more effective information disclosure instruments. These were:  

 
                                                 

416 NVD documents record the vendor’s signature of their declaration of compliance with their 
industry’s requirements.   
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• At the pick-up point itself (on farm or at feedlot or saleyard);  

• during the unloading process (at saleyards or slaughterhouses); 

• at intervals during the animals’ stay at a saleyard;  

• at the time that animals are administered feed or water, and  

• at the time that animals are curfewed from feed or water in preparation for transport, 

sale or slaughter.  

 

 Animal welfare PIG respondents believed that information disclosure instruments could 

also record the standard of animal handling and any vulnerable animals that might be at heightened 

risk of suffering potential welfare problems. One animal welfare PIG respondent offered the 

following suggestion:  

 

For (farm animal) transport we need to have GPS (Global Positioning System) tracking so 

that we know when a truck has stopped and when it starts up again. I think there has to be a 

centralized system in which all trucks must log in by computer where they’re going; how 

many animals they’re carrying; which route they’re following; their destination and how 

many stops they are making. Those things need to be done, and unless you have someone 

watching a particular truck, you’re never going to be able to guarantee that they’ve done 

those things, but on a random basis you pick a truck, you get his GPS information and you 

see that he says he stopped here and he hasn’t, so you find out why not, and those sorts of 

things need to be checked and double checked. So your system has to have more control on 

what is going on. For example, when the animals are picked up, there must be some 

compulsory paperwork showing when the animals were last watered, when their curfew 

was, what they were fed, because you don’t want them to have been on grain feed, you 

want them to have been on dried stuff. . .  Also, where they are going and how long it will 

take to get there, and who will they be contacting if there is a problem. (Respondent, animal 

PIG sector, 2009). 

 

Respondents from all three sectors were concerned that, without adequate auditing, 

disclosure documents will have little impact.  As one saleyard manager stated: 

 

‘To get a report on the animal welfare out of these blokes (i.e., animal transporters) (pause) 

it could be just, “I’ll just tick all the bloody boxes and sign it, you know, and be done with 

it.”  And then, who will audit all of these forms?’  (Respondent, saleyard sector, 2009). 
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The lack of an effective body to audit informational instruments was raised many times 

by interviewees from all sectors. Moreover, the animal welfare PIG respondents were of the view 

that audits should be random and unannounced. One animal welfare PIG respondent suggested a 

representative from an animal welfare organization and a representative from an industry body 

should jointly conduct audits. Three quarters of saleyard respondents disagreed with the 

involvement of third party RAGs; however, their preference was for using industry associations as 

auditors. The regulatory respondent believed that one-third party RAG (e.g., an animal welfare PIG) 

could be coupled with an industry association representative to jointly conduct audits. She also felt 

that amending existing QA audit procedures to remove the advanced warnings currently given 

would be impractical.  The author of this study found no evidence to suggest that the various 

industry QA system audits are random or unannounced, for instance the NSQA saleyard site audits 

are pre-arranged.  

 

 With respect to QA schemes generally, the regulatory sector respondent was the most 

optimistic about their potential. She described their main benefit as the capacity to generate ‘win-

win’ outcomes, and although she acknowledged the auditing challenge for QA schemes, she saw 

them as potentially able to both protect market access for members and drive welfare change:  

 

. . . QA schemes, which have an animal welfare element and that kind of thing, because 

that’s the biggest driver in industry. Industry at the moment has no driver for change. 

Drivers come when the market is threatened, for example, live export’s biggest driver to 

change was the threat to remove the live export market, that’s effected big change in the 

attitudes of live exporters. So the driver for making welfare improvements isn’t the threat of 

prosecution, the driver for making real welfare improvements in industry is the market. 

(Respondent, regulatory sector, 2009). 

 

The regulatory respondent provided the following theoretical scenario to describe how an 

effective QA system could potentially support the work of this framework’s regulators:  

 

. . . we’ve had a report from an abattoir from somebody delivering a cow that wasn’t fit to 

load (i.e., too pregnant), so if abattoirs are reporting those kind of things because they know 

that there’s an outcome… in that the truck driver could lose his accreditation, people are 

much more likely to report that. At the moment they know that with this particular animal 

there is no breach of an animal welfare offence; it was just too pregnant to load, but there’s 

no breach of an animal welfare offence because the suffering is not provable, so; therefore, 
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there’s no real impetus (to report it), so they just report it to give us the information. 

They know the outcome is probably not going to be a prosecution, so there’s no impetus to 

report it. However, if they knew there might be an outcome, irrespective of whether there 

was a prosecution or not, because that is a really difficult thing to achieve, but if they knew 

that this fellow could be in danger of losing his accreditation, they would be much more 

likely to report it if they didn’t want that guy turning up at the yards with that kind of 

animal, which they don’t want, and neither do the saleyards. So if the truck driver is 

accredited to make sure that the animals that he loads are only fit to load, then he will not 

let the farmer put anything else on, and then he will have more to lose and so the interface 

at the farm end (pause) ‘if you put that (animal) on I will have my accreditation to lose and 

that’s my business. It’s not just one trip that I’ll get pinged for, and if I’m really unlucky 

and an RSPCA inspector happens to be at the saleyard, it will be the accreditation thing that 

I’d lose (pause) my business.’  (Respondent, regulatory sector, 2009).    

 

The saleyard sector also had considerable faith in QA systems to boost animal welfare 

compliance, with three quarters of respondents confident that QA could improve outcomes. The 

animal welfare PIG respondents, on the other hand, had the least faith in QA systems. Despite 

valuing their potential, animal welfare PIGs saw many existing barriers to their effectiveness. One 

respondent was concerned that existing QA initiatives do not contain much welfare and also that 

(allegedly) industry uptake remains low. To this respondent, this demonstrated that in Australia, 

animal welfare is still considered an “optional extra”. Nevertheless, both animal welfare PIG 

respondents appreciated the potential for QA systems to improve transparency and accountability 

through greater use of mandatory, animal welfare related disclosure instruments.  

 

Interview respondents identified some gaps in the range of instruments currently in use. 

These included sanctioning instruments (e.g., prosecutions and directives), economic instruments 

(e.g., taxes and QA systems) and dissemination instruments aimed at consumers (e.g., food 

labelling).  

 

Role of Second and Third Party RAGs 

‘Smart regulation’ favours engaging a broad range of first, second and third party RAGs to assist in 

meeting regulatory objectives. Ideally, their engagement should be sought whenever standards are 

reviewed and also in a more on-going way, to assist in securing compliance. My fieldwork revealed 

there is some dissension between different RAGs on which actor groups should participate in 
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regulatory reviews of animal welfare standards. Some interviewees also highlighted the struggle 

for inadequately resourced or inexperienced RAGs to frame their case to suit these negotiations.  

 

All saleyard sector respondents acknowledged the benefit of involving second party RAGs 

(for example, industry associations) in animal welfare regulatory negotiations but only 75 per cent 

agreed that third party RAGs (e.g., animal welfare PIGs) are participating effectively in these 

forums. One saleyard sector respondent felt that animal welfare PIGs should not be involved in 

every stage of the process.  The regulatory respondent, on the other hand, supported the 

involvement of both animal interest PIGs and industry peak groups in each stage of the regulatory 

review process. This respondent commented that animal welfare PIGs’ effectiveness depends on 

their ability to present their arguments in a way that suits this forum.  

 

 Despite the generally positive views of the other sectors, the animal welfare PIG 

respondents voiced grave concerns about their sector’s capacity to influence regulatory 

negotiations. They believed their efforts to increase animal welfare standards in these meetings 

were usually stymied in one of four ways:  first, industry’s tendency to argue it cannot cope with the 

financial ramifications of an improved standard. Second, the tendency for industry to successfully 

lobby the responsible Minister to reverse a raised standard anyway; third, the likelihood that the 

science relied on to support the industry’s preferred standard would have been commissioned by 

industry prior to the review process and fourth, the science relied on is paid for by farmers’ levies 

through MLA, matched dollar for dollar by public money. For these sorts of reasons, animal (NGO) 

PIGs who had participated in regulatory consultations and reviews felt their participation had not 

been optimal. 

 

 Turning to the compliance roles of second and third party RAGs, most respondents felt the 

coercive force of these RAGs, especially the police and the RSPCA, was under-utilised. According 

to figures obtained under a 2015 Request For Information (RFI) from the Qld DAF, this Department 

has 57 part-time biosecurity inspectorial staff, but animal welfare is only a small part of their 

role.417 However, RSPCA has even less staff with only 20 full-time animal welfare inspectors for 

the entire state, according to the organisation’s website.418  

 

                                                 
417 This figure was taken from a document provided by Steven White, which was obtained as a file 

released under RTI from the Qld DAF. 
418 This figure was taken from the RSPCA Qld website, retrieved November 25, 2015 from 

http://www.rspcaqld.org.au/what-we-do/save-animals/inspectorate.  

http://www.rspcaqld.org.au/what-we-do/save-animals/inspectorate
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 Saleyard respondents commented that they had rarely if ever sighted RSPCA Qld at 

saleyards. This may not be surprising given the organisation’s lack of resources and its (2005) 

Memorandum of Understanding (MOU) with DAF, which circumscribes RSPCA’s role as 

(generally) not to include farm animal related responsibilities. Varghese (2006) refers to the MOU 

below:419  

The MOU was jointly developed by the DPI&F and the RSPCA, with all clauses subject 

to mutual agreement. ... The question of who enforces the (Act) is influenced by location 

and expertise. ... Although not a mandated requirement under the MOU, it is mutually 

accepted (that) the DPI&F will generally have primary responsibility for dealing with 

livestock animal welfare issues. Conversely, the RSPCA largely has responsibility for 

companion animal issues. This division of responsibilities is not an issue of constraining 

operations of agencies, but rather one of logistics and operational practicality. (Varghese, 

2005). 420 

 In terms of whether the RSPCA and the police are deemed first, second or third party 

RAGs, despite the fact that under s.114 of the ACPA 2001 (Qld), RSPCA employees may be 

appointed inspectors, the MOU (above) gives the impression that the RSPCA would be a second or 

third party RAG in this framework.  

 

 Similarly, I do not deem the police to be a first party RAG, since although under s 114 the 

chief executive can appoint police as inspectors, due to their status as public service officers, police 

would still need to have completed training approved by the chief executive (to qualify), a prospect 

which seems unlikely.421 Rather, the responsibility of police to act on animal welfare complaints 

emanates from the Police Powers and Responsibilities Act 2000.422 The Queensland Department’s 

(DAF’s) website identifies police responsibility for animal welfare as responding to emergency 

                                                 
419 Jim Varghese, Director-General, Queensland Department of Primary Industries and Fisheries. 

This information was provided in the course of an inquiry into the proposed National Animal Welfare Bill 
2005 (Cth). (As cited in White et al., 2007).  

420 Qld DPI&F stands for the Qld Department of Primary Industries and Fisheries, a former title of 
the Qld DAF. Regarding the MOU, see Varghese, J. 2005, Evidence to the Senate Rural and Regional Affairs 
and Transport Committee, Parliament of Australia, Canberra, 15 February, 2006. 

421 See s 114 of the Animal Care and Protection Act 2001 (Qld). 
422 The Police Powers and Responsibilities Act 2000 was retrieved July 2, 2015 from 

https://www.legislation.Qld.gov.au/legisltn/current/p/policepowresa00.pdf.  

https://www.legislation.qld.gov.au/legisltn/current/p/policepowresa00.pdf
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animal welfare incidents, including livestock transport accidents, and other livestock related 

matters that occur in areas where there is no local DAF Qld inspector or RSPCA inspector.423 

 

 Saleyard respondents identified few second and third party RAGs that could be drawn upon 

to increase compliance. When asked about the involvement of RSPCA and the police, three quarters 

(75 per cent) of saleyard respondents suggested it was rare for either of these groups to become 

involved in saleyard animal welfare issues:  

 

 . . that would be our last line of approach. Not RSPCA, but police (pause) we had to do it 

(call the (general) police to the saleyard) twice in 30 years, so very infrequent, but I have 

done it because I had a bloke with a horse here that was thumbing his nose at my authority 

and so I said ok, I’ve got no option but to take it to a higher level, and that was the police. 

They came out and they chatted this bloke up and he went to ground very quickly when he 

knew he was under a charge (pause). The police are good in that sense, they’re not all that 

well trained in animal cruelty, but they know the basics of it and they know that under the 

law if they give a bugger a direction and if he doesn’t follow that direction, then he’s up for 

wilful harm or something along those lines and disobeying a police direction, they’re minor 

charges but they can at least get them on that if nothing else. (Respondent, saleyard sector, 

2009). 

 

 One saleyard respondent suggested that transport police, who are already checking trucks 

on the highway, should be utilized to inspect animal welfare paperwork and basic animal welfare on 

livestock transport trucks. 

 

 The regulatory respondent described how first party RAGs (i.e., regulatory targets and 

primary regulators) regularly cooperated with industry bodies and scientific groups (i.e., second 

party RAGs) to refine animal welfare policy, but regulatory officers ‘on the ground’ dealt less with 

second party RAGs. She suggested that resource strapped regulators are increasingly relying on 

animal protection RAGs (i.e., third party RAGs) to gather evidence of animal welfare problems ‘on 

the ground’. The regulatory respondent also felt that the police and RSPCA were not being fully 

utilized.  

                                                 
423 For further information on how the Qld DAF views the role of police in animal welfare 

enforcement, see https://www.business.Qld.gov.au/industry/agriculture/animal-management/land-
management-for-livestock-farms/welfare-movement-livestock/animal-welfare/animal-welfare-law/enforcing-
animal-protection-act. Retrieved July 2, 2015.  

https://www.business.qldd.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
https://www.business.qldd.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
https://www.business.qldd.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-movement-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
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This respondent (2009) recommended that more work be done to improve cooperation between 

regulators, the RSPCA and the police:  

 

.. the police, because of their lack of formal knowledge, training and acceptance of the role 

of animal welfare, I think it’s inevitable that they won’t play a particularly significant role. 

However, they could play a supportive role to animal welfare regulators. The biggest 

prohibitor is number one, their resources, and number two, their attitude, in other words, the 

attitude of the police management to play an active role in animal welfare enforcement, 

because they feel it’s not their role, that there is a regulatory body already there to do that 

(pause). There needs to be a better relationship between regulators and the police.  One 

thing I’m working on is to try to bring alliance between regulators (including RSPCA), so 

there is parity. (Respondent, regulatory sector, 2009). 

 

 This respondent also pointed to the role of consumers as the most coercive third party RAG 

due to their ability to control market demand. 

 

Animal welfare PIG respondents saw the role of second and third party RAGS in 

compliance issues as complex. Whilst acknowledging the coercive potential of second party actor 

groups, for example peak industry groups, this sector was more conscious of the danger of 

‘regulatory capture’ that might be associated with heavy use of industry groups to coerce regulatory 

compliance. Generally, this sector’s respondents had more faith in the use of third party RAGs, for 

instance, animal protection organizations and other public interest groups to coerce compliance. 

One respondent suggested the potential of using a third party industry RAG, for example, an insurer 

of livestock transports, to coerce increased compliance. In her view, regulators and police alone 

could not be relied upon to coerce compliance:  

 

.. . . often the police don’t want to get involved, they’ll tell you to go to the RSPCA or your 

state welfare regulator (for production animals). The state welfare regulator hasn’t got 

enough inspectors and the RSPCA aren’t interested. Usually stock theft is left up to each 

individual police station in the area where a (theft) complaint is lodged. Now if we could 

get those guys (police) trained up to look for welfare problems, and to understand what 

welfare is… so that rather than welfare being their own personal opinion, it is quite clear 

that you’ve got to comply with all laws and regulations. (Respondent, animal PIG sector, 

2009). 
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The other animal (NGO) PIG respondent gave the example of a past incident 

concerning a saleyard in which, after a succession of animal welfare and general safety complaints 

made by the community, the regulator drew on the Department of Main Roads, the Council, the 

RSPCA and Worksafe in an attempt to coerce compliance. It is claimed that this yard was 

eventually shut down due to various issues of non-compliance. This example demonstrates the 

potential for animal welfare regulators to enlist the assistance of third party RAGs to both coerce 

compliance and/ or shut down non-compliant operators. 

 

c. Discussion  

 

The Role of Information Based Instruments 

 

Looking at the types of voluntary and market-based information instruments respondents identified 

in this framework and respondents’ attitudes towards these, key areas of agreement and 

disagreement between the different sectors included:  

 

Agreement  

 

The types of informational instruments most familiar to all three sectors were derived from the 

regulatory framework, the ACPA 2001 (Qld), and the model codes of practice. All sectors were 

aware of the onerous animal welfare responsibility placed on saleyard managers, with general 

agreement that this responsibility should be diffused to make animal’s agents, producers and 

transporters more legally responsible for welfare compliance under applicable Acts and codes. 

Despite broad acknowledgement of the existence of animal welfare Acts and codes however, there 

was no consistency in how saleyards made these materials (or a summarized version of same) 

accessible to yard staff, agents, contractors and transporters at the yard.  

 

Differences 

 

There were vast differences in the level of support different sectors demonstrated for the various 

types of informational instruments discussed. Most saleyard respondents were less supportive of 

voluntary information and training instruments than either the animal welfare PIGs or the regulatory 

respondents, with only half of all yards having adopted formal welfare training that involved 

writing, videos etc. Respondents based their pessimism on staff transience, a lack of motivation for 

targets to read instruments (especially ‘hobby-farmers’) plus the allegedly questionable 
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effectiveness of instruments anyway. No saleyard required employees to possess formal, 

nationally recognized accreditation related to animal welfare.  

 

 The sectors also differed in the priority they attributed to saleyard signage. The animal PIGs 

and the regulatory respondent saw this instrument as quite important but saleyard respondents 

indicated that only half of the yards had signage to guide animal welfare compliance. Saleyard 

respondents described how their industry relies more on the rural, animal handling background of 

its contractors and employees than on informational instruments to ensure welfare compliance. 

 

Both the animal interest PIGs and the regulatory sector prioritized training instruments for 

industry targets to help them comply with regulatory standards. To be effective, these respondents 

felt that training must be simple and clear and the links in the animal handling chain must reinforce 

the standards within the training. Animal welfare PIGs also felt that once trained, staff-members 

could become more active at enforcing the standards within saleyards. They recommended that both 

training and disclosure instruments should be mandatory and based on nationally consistent welfare 

benchmarks.  

 

In terms of the different sectors’ support for the use of market based instruments to improve 

animal welfare outcomes, the regulatory respondent was noticeably more optimistic than other 

sectors, believing that, with adequate auditing and support, market based instruments like QA 

systems could both protect market access for members and drive welfare improvements. The 

saleyard sector also showed some confidence in QA systems to boost animal welfare compliance. 

However, respondents from all three sectors were concerned that without adequate auditing, QA 

schemes and their associated disclosure documents might have little impact.  

 

 The starkest difference between the sectors’ preferences for different types of informational 

instruments came from the animal PIG sector. This sector advocated strongly for the use of 

mandatory information disclosure instruments to both monitor welfare and to demonstrate 

transparency of the welfare related processes followed throughout the entire animal handling chain. 

Conversely, the saleyard industry, with their tendency to only formally record a welfare matter if it 

affects ‘bottom line’, and with their custom for relying on verbal communication for most animal 

welfare related matters, was less enthusiastic about mandatory disclosure instruments, especially 

given the challenges of auditing them.  
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The Role of Second and Third Party RAGs 

When asked about how effectively non-state second and third party RAGs participate in regulatory 

negotiations and reviews, the main points of agreement and disagreement between the different 

sectors were as follows:  

 

Agreement  

 

Generally, all sectors agreed on the benefit of having some non-state second and third party RAGs, 

including industry peak groups and animal welfare PIGs participate in regulatory negotiations and 

reviews. All sectors also generally agreed that to help improve compliance, second and third party 

RAGs, including the RSPCA and police, must be better utilised. Three quarters of the saleyard 

respondents claimed to rarely see these groups in relation to animal welfare at their yard however, 

and one respondent emphasised the potential for transport police, who already stop livestock trucks 

on highways, to also check animal welfare whilst the truck is halted. All sectors were enthusiastic 

about the contribution that police can make because, despite many police lacking specific animal 

welfare training, their culture of enforcing the law with perhaps less discretion than industry 

inspectors, coupled with the existing penalties for disobeying a police direction, equips police with 

considerable coercive force.  

 

 A key limitation identified by all sectors as jeopardizing the chance that RSPCA and the 

police would participate more effectively was the notion that individuals from both organisations 

may think it is not their job to intervene. This perception may stem from the fact that the MOU does 

not suggest direct involvement by Qld RSPCA or police. It may also stem from the RSPCA’s 

Procedures and Guidelines for investigation (2015) document. 424  Explaining the roles, 

responsibilities and areas of jurisdiction for the three agencies, the RSPCA Procedures and 

Guidelines do not assign RSPCA or the police with the main (ACPA) enforcement role for 

‘commercial livestock’. Nevertheless, this document does direct both RSPCA and police to enforce 

for commercial livestock if there is an urgent need to alleviate the pain/suffering of an animal or if 

directed by their organisations.425  In sum, interviewees from all sectors generally agreed that more 

work needs to be done between all agencies to secure collaborative efforts.   

                                                 
424 RSPCA Animal Welfare Investigations: ACPA 2001 Operational Procedures and Guidelines 

(April 2015). This document was obtained from White, S and accessed November 25, 2015.  
425 Under s B1, (pp.  8-9) of the RSPCA Animal Welfare Investigations: ACPA 2001 Operational 

Procedures and Guidelines (April 2015), in addition to enforcing in emergencies, RSPCA also enforces the 
Act for ‘commercial livestock’ where either the livestock number less than ten animals (or 500 poultry) or 
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Disagreement 

 

On the subject of the role played by second and third party RAGs in regulatory reviews, there was 

considerable disagreement between some sector respondents. For example, a quarter of all saleyard 

respondents felt that third party animal welfare PIGs should only participate in parts of the 

regulatory review process and should perhaps be excluded from the final standard setting process. 

This contrasted with the remaining saleyard respondents and the other two sectors, who attributed 

more value to the role of animal welfare PIGs. For the animal PIGs to be effective however, the 

regulatory respondent felt that they would need assistance to prepare and present their views in a 

form more compatible with regulatory review processes. 

 

 In terms of how effectively animal PIGs are participating in regulatory negotiations, the 

PIG respondents were less confident than other sectors of their current capacity for this. For 

instance, animal welfare PIG respondents who were experienced at participating in these forums 

claimed their push to raise welfare standards is commonly derailed by the counter arguments and 

lobbying tactics of industry.    

 

 Further, distinct variation existed between different sector’s levels of faith in the coercive 

force of various tiers of RAGs (i.e., 1st, 2nd, 3rd party RAGs). Saleyard respondents placed most faith 

in the coercive power of second party, industry RAGs but animal welfare PIGs were suspicious of 

second party RAGs’ vulnerability to regulatory-capture. On the other hand, the regulatory 

respondent emphasised the power of third party, consumer and retailer RAGs utilising market 

forces (e.g., purchasing power) to coerce compliance. Conversely, the animal PIGs highlighted the 

untapped coercive force of a broad range of third party RAGs, especially livestock transport 

insurers, road authorities, councils, Worksafe, RSPCA etc., as well as retaining a focus on (first 

party) government regulators to drive the coercive process. 

  

5.5 Enforcement 

 

a. Introduction 

 

Under this theme, I was looking for information about the respective roles of inspectorates and 

saleyard managers; the level of satisfaction with current arrangements and what changes, if any, 
                                                                                                                                                                           
where the keeping of these animals is not the primary business of the persons/organisation possessing the 
animals, and this includes livestock at rodeos. 
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need to be made to help enforce animal welfare standards more effectively. With respect to 

government inspectors, interview questions were designed to probe, for example, how often 

regulatory inspectors attended Qld saleyards and whether saleyard managers found inspectors were 

accessible outside of these visits. I also enquired about what duties inspectors currently perform and 

whether there have been significant changes to these duties in past years. I asked whether saleyard 

managers felt that inspectors showed consistency in their decisions, especially in decisions that 

involved ruling animals unfit for sale, or decisions to euthanise animals. To help refine my ideas of 

how the regulator’s role may have changed over time, saleyard sector respondents with considerable 

experience in the industry were asked to describe in detail any changes in this role that they had 

noted over the past 10-20 years. These questions were also posed to an animal PIG respondent who 

has observed animal welfare regulation ‘on the ground’ in saleyards over several years.  

 

In addition, within this theme, I investigated the compliance role of saleyard managers. All 

respondents agreed that compliance duties have shifted quite significantly towards saleyard 

managers in recent years. Interview questions attempted to establish whether sectors were happy 

with the compliance role currently being played by saleyard managers and how, if at all, that role 

could be modified/ improved. 

 

b. Key findings and evidence  

 

The Regulatory Inspector’s Role 

All saleyard respondents were keen to emphasize they had a good relationship with regulatory 

inspectors. They were, for example, confident they could get the regulator to the yard if requested, 

but accepted that the regulator may not attend on the day of the request. Despite this, there was in 

fact, considerable variation in the frequency of visits between different yards. Of most concern was 

that a quarter of yard respondents had only seen the regulator at their saleyard a handful of times in 

the last five years. A further 25 per cent of yards saw inspectors once every two months; another 25 

per cent saw them twice a month and the final 25 per cent of saleyards saw them approximately 

three out of every four weeks. Comments from saleyard managers about the frequency of 

inspectors’ visits include these two: 

 

Never seen them (welfare inspector). We have a DPI (former title for the Qld DAF) officer 

here in town, well he came out here last sale and I think that’s the first time he’s been here 

in the five years I think he’s been in town (pause) Yes, it would be nice to see an inspector 

here, if I had an issue with this whole thing it’s that more and more responsibility is being 
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shed onto the saleyard, we are basically doing the task that the DPI were doing five 

years ago…(in previous years) the stock inspector would attend every sale and look through 

all the weigh bills and would check brands on cattle and do random (welfare) checks on the 

cattle.’ (Respondent, saleyard sector, 2009), and 

 

‘I make sure that he gets here at least twice every month to the sales (pause) but other than 

the arrangements that we’ve put in place, we’d never see them.’ (Respondent, saleyard 

sector, 2009). 

 

 Despite the considerable variation in frequency of visits, all respondents commented they 

would like the regulator to have a greater presence at their yard. One manager reasoned this way:  

 

‘Yes, I’d like to see proactive policing not reactive, so there’s got to be a greater presence 

so that people know that they’re not going to get away with it, and the other side of the coin 

there is that (pause) this dobber mentality where I have to ring them and say look this is 

going on, because you get a dobber reputation and that does affect your bottom line if 

people know they won’t get away with trucking their cattle through my yard then they’ll 

truck them to another yard, and they might be accepted there. Yards don’t want to turn 

cattle away cos its money, so the proactive policing does three things; it’s education, it’s 

awareness and it gets rid of the unwritten onus, which is presently on saleyards to police on 

behalf of the regulator. That’s starting to hurt and it really is getting to me. Saleyards can’t 

be self-regulating.’ (Respondent, saleyard sector, 2009). 

 

In terms of how inspectors exercise their regulatory discretion, all saleyard sector 

respondents were satisfied with this aspect of the inspectorate’s behaviour. 

 

When asked what role the regulatory inspector should be playing, 75 per cent of saleyard 

sector respondents believed that Qld saleyards need inspectors to be more involved in saleyards. 

This comment sums up this somewhat frustrated sentiment: 

 

Well, we’ve got a good one here (inspector), I make sure that he gets here at least twice 

every month to sales. He goes through and he checks that all the documentation is correct 

and stocking densities and that sort of stuff.  But other than for the arrangement that we’ve 

put in place, we’d never see them (pause) We give reports to the regulator (pause) and 

nothing happens with them. (Respondent, saleyard sector, 2009).  
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The regulatory respondent agreed with the sentiment of saleyard managers that 

government inspectors should have a greater presence at saleyards, and she viewed resource 

constraints as the most limiting factor. However, this respondent also identified a need for 

regulatory inspectors to be offered training specifically focused on first, the animal management 

practices that occur throughout the year (e.g., shearing or lambing) and second, on the critical risk 

points associated with these management practices. For example, this respondent explained that 

when managing fly-strike of sheep, the critical limit may be the first 24 hours, after which the sheep 

may die. The regulatory respondent was also aware of a TAFE course under development that 

aimed to cover this, and which would be targeted to regulators, livestock handling operators, 

saleyard workers, transporters and agricultural college students:  

 

. . . I don’t think (pause) regulators are equipped to perform those roles to the best of 

 their  ability. Is it more a problem with resources or education materials or a bit 

of  everything” –  It’s a problem with resources, management and coordination. . . I 

think if  the Act was enforced correctly with the correct resources allocated to it, it would be 

 sufficient and it  would be enough to deal with most of  the animal welfare issues 

faced by  industry. . .  If it wasn’t for them (animal advocacy groups), then the 

regulators  themselves wouldn’t have the resources themselves to find out about issues 

and therefore respond to them, and  industry certainly wouldn’t be  raising  issues on 

their own.  (Respondent, regulatory sector,  2009). 

 

Animal welfare PIGs shared the concerns of the other two sectors regarding the regularity 

of inspectors’ visits. However, in contrast to other respondents, animal PIG respondents perceived 

that state inspectorates had fundamentally failed in their role to protect the welfare of farm animals 

in Australian saleyards. One animal (NGO) PIG respondent felt that regulatory inspectors needed to 

be better trained in animal welfare in order to perform their role more effectively. In this 

respondent’s view, inspectors were insufficiently equipped to recognize that some animal handling 

behaviours accepted as ‘routine’ by industry are not ‘positive welfare’: 

 

The regulator’s current role is to enforce and educate and I don’t think they’re doing that, 

and you can see that by the way that the animals are treated (in saleyards), and also by the 

high levels of non-compliance with codes, and the low level of enforcement.  And in a lot 

of instances, the fairly rough treatment of animals shows that they are not really enforcing 

anything much at all. (Respondent, animal PIG sector, 2009). 
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  And in response to this problem, the same PIG suggested that:  

  

I think there needs to be a lot more farm inspections for welfare and those that do it, and 

these are likely to be the DPI (DAF Qld) or state regulators, they have got to be trained in 

welfare. I think this is one of the biggest problems, that regulators aren’t sufficiently trained 

in welfare; they are trained in biosecurity and they are trained in animal health, so they 

might have a good understanding of what is required to make a healthy animal and to 

maximize its value, but I don’t know that they are (sufficiently) trained in welfare. And 

certainly in regards to cruelty, so that what they often regard as being a standard practice, 

like for example kicking an animal, hardly constitutes good welfare practices.  

(Respondent, animal PIG sector, 2009). 

 

Another animal PIG respondent saw similar problems and identified the police or another 

independent agency as a more appropriate choice to regulate farm animal welfare: 

 

. . . whilst ever we have the Department of Primary Industry or the Department of 

Agriculture officers then they have to actually be trained and have proper processes in place 

so they are able to do the job, because at the moment it’s an adjunct to their, usually their 

disease surveillance etc. and it comes a poor second or third or fourth or fifth. (Respondent, 

animal PIG sector, 2009). 

 

The Enforcement Gap 

All three sectors identified a gap between the duties the regulator currently performs at saleyards 

and those they believe the regulator should be performing. Saleyard respondents identified a major 

part of the regulator’s duties at the saleyard as checking paperwork, which included the paperwork 

and tags associated with the NLIS system (National Livestock Identification Scheme).  Seventy-five 

per cent of saleyard respondents approved of the way regulators were checking this and other paper 

work. However, the approval rating dropped when they were asked to identify the range of animal 

welfare related duties the inspector performs. For example, only 50 per cent of respondents felt they 

could rely on the inspector to direct that an animal be euthanised and only 25 per cent said their 

inspector always checked the density of animals in pens at their saleyard. Additionally, 25 per cent 

complained that inspectors do not check the welfare of animals exiting saleyards on long transport 

journeys, or the welfare of “transit animals” (i.e., animals unloaded at a saleyard overnight or ‘out 

of hours’, before being loaded again to continue their, usually, long truck journey). Typical 

comments from saleyard managers included: 
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When they (the regulator) had extension officers, or field officers (pause) they were out 

and about liaising with people, both men on the land, saleyards, transporters and so forth. 

They had a very good understanding of what went on at the “coalface”, where I think 

they’ve been once removed from that interface now, and the information (education), it 

never seems to filter down to the people who its intended to filter down to. It’s all right if 

you go in there to the (DPI, now DAF Qld) front counter that’s fine (pause) But they (DPI, 

now DAF Qld) could utilize saleyards to a bigger extent (for regulatory education/advice), 

particularly in the regional saleyards like us here, I think there’d be a lot of ground made up 

if that was the case, but for some reason the “boffins” don’t see it that way. (Respondent, 

saleyard sector, 2009). 

 

 Commenting on the inspectors’ duties after their inspections, 25 per cent of saleyard 

respondents complained the regulator does not prosecute animal welfare non-compliance 

sufficiently or with enough publicity to “clean the industry up” or to provide an effective deterrent 

against animal cruelty. One saleyard respondent felt that: 

 

So at some point in time they’re (the regulators) going to have to (pause) like I say to my 

fellas about the “dogs” (i.e., bad operators) in town, no, we’ve got to put these bastards 

through court, we’ve got to prosecute them, and we’ve got to have the media there. We’ve 

got to send the message out. . . ’ (Respondent, saleyard sector, 2009). 

  

 In terms of whether the inspector’s role at the saleyard had changed over the years, the 

feedback was unanimous that the regulator’s role had been wound back to an extent that made 

saleyard managers’ jobs regarding animal welfare very difficult. For instance, the saleyard 

respondents explained that in the past, it was the regulator’s job to issue a travel permit for animals 

whose fitness was questionable, which meant that inspectors were checking the fitness of at least 

some saleyard animals. Now: however, 75 per cent of this sector’s respondents complained that 

inspectors no longer routinely check saleyard animals to identify and deal with potentially unfit 

animals at all. 

 

 To sum up, responses from the saleyard interviewees identified the following areas as gaps 

in enforcement that need to be addressed. The animal PIG respondents corroborated most of these 

gaps. They include:  
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1 Inspector directing that an animal be euthanised. Fifty per cent of saleyard 

managers could not rely on inspectors for this. 

2 Inspector enforcing correct pen density at saleyards. Only 25 per cent of managers 

could rely on this.   

3 Inspector routinely monitoring all animals’ fitness, according to regulatory criteria, for 

sale and transport. Seventy-five per cent of managers said they do not necessarily do 

this anymore.    

4 Inspector enforcing fitness and welfare regulatory requirements on this range of 

animals: those reported by yard managers as unfit; on cattle leaving saleyards on long 

transport journeys; on ‘transit animals’, staying at the saleyard overnight before 

continuing on a journey, or for animals dropped at saleyards out of normal operating 

hours.  

5 Inspector issuing travel permits for animals whose fitness is ‘suspect’. 

6 Inspector performing the ‘extension officer’ role, to advise and educate targets ‘on the 

ground’ in saleyards and on properties;   

7 Inspector prosecuting animal welfare non-compliance sufficiently or with enough 

publicity to provide deterrence to ‘clean the industry up’. 

8 Inspector proactively seeking out the ‘unfit’ animals, kept out of public view at 

saleyards, and then responding to them as per regulatory requirements, as opposed to 

classifying ‘unfit’ animals as ‘industry’s problem’. 

9 Inspector ensuring that compromised animals do not leave the saleyard on long 

journeys to the slaughterhouse or to other destinations.  

10 Inspector to ensure there is scrutiny at yards out of hours, to monitor animals in poor 

welfare states (e.g., calving on truck) coming in on trucks ‘in transit’, to be 

temporarily unloaded at the yard.  

11 Inspector prepared to take on the ‘bad-guy’ role and back-up the yard manager’s need 

to reinforce animal welfare regulations, and respond meaningfully to non-compliant 

handling. 

 

Saleyard respondents described their reliance on regulators to provide the authority to back 

up saleyard managers in their responses to unfit animals, bad animal handling and other animal 

welfare non-compliance like this: 

 

If they’re here (i.e., the government regulatory inspectors), its proof, you know, they 

represent themselves in the yard, and the agents can come and ask them, do you think I 
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should have that beast there?... then the agent’s got something to say to the vendor; 

(pause) but then the vendor can say, if you don’t sell that cow for me then I’ll sell it through 

the other agent, some agents are a bit wary, they don’t like to upset their vendors.., well it’s 

their business. . . Yeh, it would be good for the DPI (now DAF Qld) to do it. The agents 

always paint me as the bad guy and I paint the DPI as the bad guy in a situation like that cos 

(pause) well, it’s only common sense isn’t it?  (Respondent, saleyard sector, 2009). 

 

 To summarise, saleyard respondents felt the inspectorate was neglecting duties that industry 

perceives as core to the inspectorate’s business. These included:  

 

• maintaining a regulatory presence at saleyards; 

• advising and educating saleyard patrons on animal welfare and regulation, and 

• dealing with unfit animals and non-compliant pen densities etc.  

 

 With respect to enforcement issues, the regulatory sector respondent offered this additional 

insight: 

I see the way that animal welfare works best is if you have an advisory body who can 

provide advice to people who are information seekers, so they can avoid a problem. So, 

you’ve got the advisory body and then when everything else fails, you’ve got the regulatory 

body that can come in and put the “stoppers” on it and draw a line in the sand. I think 

you’ve got to have these two. I do not think a regulatory body can be necessarily an 

effective advisor because there could be a small conflict of interest there, although the 

RSPCA does give advice and so on (pause), but I think you need those two in order to 

work, you need somebody to go in and give good advice and then you need somebody to go 

in and if that advice hasn’t been taken up, ‘to put the bite where the bark was’. 

(Respondent, regulatory sector, 2009). 

 

  Animal welfare PIG respondents also had serious concerns about the duties that the 

inspectors were performing in saleyards. They regarded delegating the duty to enforce welfare law 

to Departments of Agriculture as a fundamental problem. They saw this delegation as inappropriate 

due to the Department’s focus on disease surveillance and industry productiveness (i.e., obvious 

conflict of interest). However, they did not feel that the RSPCA would be an appropriate alternative 

to enforce in saleyards either. They suggested instead that it should perhaps be the police:  

 

 We would prefer that departments of primary industry and agriculture are not the 
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  enforcers because of their conflict of interest . . . and my concern with the RSPCA 

 (as enforcer) is that it is inappropriate for a private organization to be  administering 

 animal protection Acts. What I do think is that it should be the police or another 

 independent government agency, but I say the police because their role is to police 

 laws and certainly in order to do so, two things have to happen, and one is that  police 

 officers have to be properly trained and they also have to be given the mandate.  Some are 

quite able and some do already get involved, but it’s not seen as a key role and therefore 

rarely or occasionally they might have the stock squad or whatever, but it’s more about 

cattle rustling and things. (Respondent, animal PIG sector, 2009).  

  

 In other comments, the animal PIG respondents attributed the inspectorate’s failings to 

political and resource constraints. Unlike the saleyard sector, these respondents were critical of the 

way in which the inspectorate employs its regulatory discretion, especially in relation to the 

responses taken to the saleyards’ vulnerable and potentially ‘unfit’ animals: 

 

 Industry animal welfare codes and standards (for saleyards) are the industry’s own 

 minimum standards, so anything less (not complying) than that is fairly poor in  my 

 books, and the regulators fail to push it. They also fail to enforce legislation, by  picking 

 and choosing what  they will enforce by their own personal preferences, and I 

 think that is a very dangerous position to be in. They can’t be judge and jury, they 

 are policemen and they enforce and that is it! (Respondent, animal PIG sector, 2009).   

 

Compliance Role of Saleyard Managers 

All sectors did agree that in recent years, compliance duties have shifted more towards saleyard 

managers. When questioned further about this trend, saleyard respondents were generally frustrated 

by the role they had been given. Respondents doubted it was possible to execute the saleyard 

manager’s role to secure compliance in accordance with the MCoP for the Welfare of Animals: 

Animals at Saleyards. 426 Seventy-five per cent expressed the need for saleyard managers to be 

granted more powers to perform this onerous role.  One saleyard manager claimed that: 

 They (QA auditors) hauled me over the coals about pen density (of saleyard animals) a 

 few  years ago, but again, it comes back to...., at the end of the day I can rant and 

 rage at the agents (agents for animal buyers and sellers) but they know that I can’t do 

                                                 
426 MCoP: Animals at Saleyards SCARM Report 31 (2002). See p 3.  
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 anything against them. This is why I’m saying that we (saleyard managers)  need 

 (powers/ authority) to get agents to face up to their  responsibilities, so that if 

 they  put 27 bullocks in a pen that should only hold 16, then they know  that they 

 can be  prosecuted, not the saleyard manager. The only thing that we have available to  us 

 is to possibly ban the agent from operating in our yards, and how likely is that going to 

 be?   (Respondent, saleyard sector, 2009). 

 

 Confirming this feeling of helplessness, 50 per cent of saleyard managers indicated they (or 

their staff) would not or could not intervene in all incidents of bad animal handling or other bad 

welfare practices they witnessed at their yard. Several reasons were given for this, including the 

justification that some actions that may be described by animal welfare regulation as non- compliant 

handling are actually practical and acceptable at saleyards. For example, despite regulatory 

guidelines clearly stating that calves (and most other animals) should not be lifted or dragged by the 

head or ears except in an emergency, 75 per cent of saleyard managers did not view dragging a calf 

off a vehicle by the ears as an animal welfare concern: 

 

‘(S)ometimes you have to get your hands dirty to get them off.. you know, don’t get me 

wrong (pause), calves don’t have handles for a start., and like you know (pause), you can 

grab the flank or the leg or the tail, you’ve got to grab hold of something you know.’ 

(Respondent, saleyard sector, 2009). 

 

 These responses demonstrate that even saleyard managers who were willing to intervene 

saw some of their efforts as futile, especially when the effort was aimed at a person they did not 

employ: 

I can’t in a sense criticize their contractors (i.e., the vendor or agent’s employees handling 

the animals), I’d have to sit down with the agent. I don’t employ the contractor, I don’t pay 

their wages so anything I’d say to them they’d probably just say, “yes xxx, that’s right xxx, 

and the moment I walk away from them they go back to their old practices.  (Respondent, 

saleyard sector, 2009). 

 

d. Discussion  

 

Looking at current enforcement roles, the main points of agreement and disagreement between the 

different respondents were as follows:   
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 There was enormous variation in the frequency of regulatory visits to different Qld 

saleyards, with three times a month being the most regular and ‘a handful of times in the past five 

years’ being the least frequent. Certainly, the data showed that no saleyards could rely on the 

presence of regulatory inspectors at every sale (most are held weekly), and all saleyard respondents 

welcomed regulators ‘having a greater presence’ at their yards. Generally, the saleyard sector gave 

the impression that it could not and did not wish to self-regulate in relation to animal welfare 

compliance. The desire for more frequent inspections at yards was shared by all sectors, especially 

given that the presence itself may act as a disincentive to non-compliance.  

 

 In terms of the duties inspectors perform at saleyards and whether significant changes to 

these duties have occurred in past years – all sectors agreed that these duties have changed 

significantly, with saleyard and animal welfare PIG respondents specifically identifying several 

gaps in enforcement that need to be addressed.  

 

 Looking at how to boost the effectiveness of the inspector’s role, the regulatory respondent 

urged that the inspector’s animal welfare advisory role be more clearly separated from the 

inspector’s enforcement role. This respondent believed the regulator should not really be the 

advisor, due to the obvious conflict of interest. The regulatory respondent also saw a need for 

regulatory inspectors to be better trained in animal welfare, to perform their role more effectively.  

 

The animal PIG respondents emphasized that Departments of Agriculture are 

fundamentally inappropriate welfare regulators due to their inherent conflict of interest. This sector 

favoured the use of the police or an independent government agency to administer welfare 

regulation, provided that police were both trained and given the mandate. Unlike other sectors, 

animal welfare PIGs were critical of the inspectors’ application of regulatory discretion to choose 

what to and what not to enforce. This sector believed that inspectors’ approach to enforcement 

should be more ‘command and control’, like that of the police department. 

 

All sectors agreed that, in recent years, compliance duties have shifted more towards 

saleyard managers. When questioned further about this trend, saleyard respondents were generally 

frustrated by the role they had been given, many doubting their ability to fulfil the compliance role 

assigned to them under the saleyard MCoP.  
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5.6 Changing the Regulatory Culture 

 

a. Introduction 

 

Knowing that real reform needs more than law reform per se, it is important to understand the 

existing regulatory culture, how it may hinder good animal welfare outcomes and how it may need 

to change. Under this theme I tried to identify, from an animal welfare perspective, any problematic 

aspects of the regulatory culture and how those aspects could be improved. To ground this 

information, I asked saleyard respondents to describe how they would respond to common incidents 

involving vulnerable (i.e., those at high risk of welfare problems) or unfit animals (i.e., those 

considered by regulation as unfit for sale or transport).   

 

b. Key Findings and Evidence 

 

Managing Unfit and Vulnerable Animals – existing Saleyard Culture 

 

By the time an animal arrives at a saleyard, it may have already passed through several handling 

links, truck journeys, stressful loading and unloading procedures and separations from other 

familiar animals.  Written, standardised processes and procedures provide a standard means for 

anyone who identifies a risk or incident to respond in a prompt, consistent and legally compliant 

manner.  Saleyard respondents were questioned about whether they had accessible, prescriptive, 

written processes and procedures to deal with a variety of common welfare risks, including:  

 

1 managing weak, very poor or parasite infested animals; 

2 managing animals considered ‘unfit’ for sale or transport, as they arrive or as they exit 

the yard. The accepted definition of ‘unfit’ is that provided in the ‘Is it Fit to Load?’ 

industry guidebook.427 For example, an unfit animal arriving at a saleyard may be one 

that arrives with a cancer eye.  

3 managing ‘vulnerable’ categories of animals that arrive at the saleyard (i.e., very 

young animals, pregnant animals, distressed animals, slow moving, elderly or 

                                                 
427  Unfit animals may be in poor condition, or may have a visible injury or sickness, including the 

inability to place weight on all four feet of their own volition. In addition, an animal is classed as unfit if it 
cannot keep up with the mob. For a clear visual description of what constitutes ‘unfit’, see the (2012, Revised) 
‘Is it Fit to Load?’ guide. Retrieved June 24, 2015 from  
http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdG
sB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA==.  

http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdGsB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA
http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdGsB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA
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physically disabled animals and animals considered by regulatory guidelines to be 

unfit); 

4 managing interventions when the handling of an animal does not comply with animal 

welfare law and regulation (e.g., overusing electric shock prodder on an animal, 

dragging it by the ears, kicking or hitting it); 

5 managing interventions when saleyard facilities are being used in a manner that could 

result in bad welfare (e.g., a utility (Ute) unloading small animals without using a 

loading ramp etc.); 

6 managing decision making about the circumstances under which the yard will 

euthanise an animal,428 and 

7 managing decision-making with respect to the circumstances in which a vet would be 

called to attend a saleyard animal. 

 

 In terms of how the saleyards’ animal handlers deal with these common animal welfare 

risks, the findings indicate the following:  

 

Few (25 per cent) of saleyards had any written processes and procedures in place to deal 

with common animal welfare risks and incidents that occur at, or that were identified at their yard. 

Yards that did possess something like this were generally Council owned as opposed to privately 

owned yards. Respondents admitted the small amount of animal welfare in their saleyard’s 

operating manual would not cover the full range of animal welfare risks and incidents.  All saleyard 

respondents stated they would not always intervene in incidents of bad animal handling at their 

yards.  

There is currently no requirement for saleyards to provide animal handlers in their yards 

with standard, formal, written and legally compliant processes and procedures to respond to the 

risks faced by saleyard animals. Saleyard respondents were asked whether it would be beneficial to 

develop mandatory processes and procedures to deal with these risks. Fifty per cent of respondents 

opposed this on the grounds either that they considered it unnecessary because their good staff 

knew this already, or because they feared that if animal welfare training, processes and procedures 

were imposed on staff, they would lose staff. These respondents were concerned that this 

intervention may cause some staff to leave and that it would make it too hard to attract new staff, 

                                                 
428 This involves determining both the point at which an animal will be deemed by the yard as unfit 

for sale/ transport, and the procedures to follow to advise relevant parties and to humanely euthanise the 
animal.  
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especially given their view that the industry already struggles to compete with the mining 

industry for good workers.  

 

Saleyard respondents who did see a need to adopt formal, written and legally compliant 

procedures generally put their faith in QA systems to develop it all for them.  For example: 

 

No we don’t have that (processes and procedures regarding welfare), about all we can hope 

to do is to educate people and have a paper trail to say that we have educated them and have 

specific documentation of how tasks are performed, and because you can’t be in different 

places at one time, the only way to do that is if you do it yourself (pause) And you can’t 

possibly do it all yourself, so we’ve got to have procedures and we’ve got to have our own 

codes of how we go about things, and the people have to be inducted (pause) none of this is 

happening now.., but as part of the QA process it will. (Respondent, saleyard sector, 2009). 

 

 In terms of animal welfare risks that may warrant calling a vet out to the yard, looking at 

the duty of care provisions under the ACPA 2001 (Qld) and considering the content of the saleyard 

code, the impression is given that if a saleyard animal is in very poor condition, or is diseased, 

injured or highly distressed, then arguably this may justify calling a vet to the yard.429 However, 

when asked about the circumstances under which a vet may be called to a yard, saleyard 

respondents suggested it was rare for them to call a vet. Only 50 per cent of respondents surveyed 

had ever called a veterinarian to their yard, and of those who had, none had called a vet more than a 

few times in several years. These respondents also described how animals that a vet is called for 

tend to be the high dollar value animals, for example, a breeding bull. A typical response to how 

many times a manager had called a vet to his yard was: 

 

Very very rarely, a few times in the last ten years (pause) If we’ve got a beast in the yards, 

particularly stud cattle.. cos you might have a beast that’s had some sort of poisoned weed 

or something like that, we’d call a vet for that sort of thing, but pretty rare, that’s easier said 

than done (call a vet) because for a start, the vet could be out of town, particularly in a one 

vet town. (Respondent, saleyard sector, 2009). 

 

                                                 
429 Regarding the ACPA 2001 (Qld), see Ch.3, Part 1, s 17, Breach of duty of care prohibited. This 

provides ‘the responsible person’ with a legal obligation to provide care consistent with ‘the five freedoms’ 
(i.e., to provide appropriate: food and water, accommodation, facilitate normal behaviour, treatment of injury 
or disease and appropriate handling of the animal). 
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It is also a temptation for yards to interpret the definition of ‘unfit’ loosely enough to 

permit animals to be sold and transported out of the saleyard, when according to regulation, they 

may not be considered fit to travel. Despite saleyard managers’ access to the guidebook, ‘Is it fit to 

load?’ a pictorial guide that clearly demonstrates what symptoms and conditions deem an animal 

legally unfit, some respondents still felt there were exceptions to these guidelines. 430  For example, 

one manger remarked: 

 

It’s the condition, it’s the stress level and you know, like to put it in perspective (pause), 

you could have a beast that can’t stand on one leg (pause) or could only just, but it’s 

probably been like it for five years and it’s an old injury but it’s perfectly fit and healthy in 

every other aspect. So you would say that that beast can manage that old injury’ (implying 

that the animal would be declared fit). (Respondent, saleyard sector, 2009).  

 

 The ‘Is it Fit to Load?’ Guidelines clearly deem an animal that cannot place weight on all 

four feet as ‘unfit’ for sale or travel. 431 Other responses showing how managers ‘stretch’ the 

boundaries of what may is considered fit, thereby permitting potentially unfit animals to be sold or 

transported included: 

. . . they (the agents) put any “suspect” (i.e., potentially unfit) type beast down the back 

where it’s out of everybody’s view (pause) they’ll have two, maybe three buyers to inspect 

those cattle, we always leave three pens empty out here. . . they sold them before the sales 

start (pause) if it’s just crippled in the leg (the animal), and it walks ok, it travels ok, well 

it’s come 100 km’s to get here anyway (pause). It would’ve had to been able to carry the 

weight or it wouldn’t have got here in the first place. Or say a “water eye”, the regulator 

would say you can’t have a bleeding eye, a weeping eye, but some of them have just got the 

eye, you can see it’s a cancerous eye, but it’s not bad or anything like that.  (Respondent, 

saleyard sector, 2009). 

 

 Some saleyard respondents also commented that in response to an ‘unfit’ animal, they 

would first seek the permission of the animal’s agent or vendor before euthanizing it, and that 

sometimes these people are hard to get hold of, which would delay the emergency killing:  

 

                                                 
430 The guide was retrieved June 17, 2015 from 

http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdG
sB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA==.  

431 See the ‘Is it fit to load?’ guide, p 2.  

http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdGsB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA
http://www.mla.com.au/CustomControls/PaymentGateway/ViewFile.aspx?8znoiE22IExXkZNN6z/ht+RHdGsB+0+ryJnxjWa16FYe/D/C8aTPH5hN2i29hr4r3EYMKKAfsht7d1Tnt3BqiA
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‘If you get a beast with a broken leg its only common sense anyway (to euthanise it); 

but you get other (less seriously afflicted) beasts (pause) where you go to whoever the agent 

is who’s responsible. You get the ok off them to make sure that (they say) “I’m happy for 

you to destroy it” ‘(Respondent, saleyard sector, 2009). 

 

Improving the Workplace Culture 

Besides the guarantee of a secure job and a carton of beer or other inducement for good workers at 

Christmas time, few saleyard respondents (25 per cent) could offer ideas on how to improve the 

working culture for saleyard and livestock transport animal handlers. One saleyard respondent 

related the problem to high staff turnover, which dissuades yards from investing in educational 

instruments for staff: 

 

To get a change in culture (pause) it’s something that’s got to be educated, and I think it’s 

something that’s got to be continually applied but the problem we do have in a lot of cases 

is that we’ve got agents employing contractors and the contractor is getting desperate 

because he doesn’t pay a big wage and so; therefore, he doesn’t attract the best possible 

people. The contractors get some staff who stick with them year in and year out, they’re 

good, they’re steadying influences, they’re good to have; but the ‘rouse about’ types, 

they’re coming and going the whole time. . . (Respondent, saleyard sector, 2009). 

 

To address the issue of staff transience and the related cultural problems, one idea offered 

by the same saleyard sector respondent was to engender pride in the skills of good animal handlers 

by running a school for livestock transporters and stock handlers. This idea is based on the allegedly 

very successful (livestock) auctioneer school already operating in Qld:  

 

. . . we have the Young Auctioneers Skills Awards and they are very well done. There is 

some animal welfare in there, not as much probably as there should be (pause), and it’s 

basically there to teach auctioneers how to be good auctioneers, to know the value of the 

cattle, to know the condition of the cattle. etc. Now if we could equate that to (farm animal) 

truck-drivers, in how to become a good truck driver, use the vehicle, maintain the vehicle, 

animals’ welfare, how to handle the stock, how to get them on and off, how to recognize the 

signs of distress or injury in animals etc. If you could conduct schools like that on the same 

basis that we do at the auctioneer school, then I think you’d start to get somewhere. 

(Respondent, saleyard sector, 2009). 
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When asked about the prospect of providing all animal handling staff with (formal, 

nationally recognized) low stress animal handling (or good stockmanship) education programs, or 

of requiring this qualification from prospective employees, no saleyards either offered or required 

this. This is despite the fact that half the saleyards surveyed said that they thought they knew a staff 

member who would do a course like that or that they would in the future, consider putting some 

staff through similar programs.  

 

 One animal PIG respondent also felt that if competent humane animal handlers could earn a 

nationally recognized accreditation, this would give them an employment edge and a pride in their 

skills as well as contributing towards better welfare outcomes. Potential does exist for the animal 

protection PIG sector’s personnel to help deliver the training and monitoring instruments required 

across the country, at a lower cost to government. Furthermore, the development of an effective 

training tool for welfare monitoring, handling and disclosures for use by all three sectors could 

establish essential bridges of understanding between industry, regulators and animal PIGs. The 

accreditations awarded for meeting these training requirements would enhance accountability and 

could be linked to competitions of proficiency that award high achievers and cultivate a culture of 

pride in humane animal husbandry and handling. 

 

c. Discussion 

In other comments, including some from other themes, respondents from all sectors agreed that 

increasing the presence of regulatory inspectors at yards (and other points in the chain); creating 

opportunities to reward high achievers in animal welfare, and involving certain third party RAGs 

(i.e., RSPCA and police) in enforcement, could potentially improve both the saleyard’s workplace 

and regulatory cultures. On the other hand, sectors were more divided on ideas for improving 

welfare risk management and regulatory culture regarding welfare: 

 

• The idea that second party, peak industry groups can be relied on to co-regulate, 

especially by using new generation instruments like QA programs – only the saleyard 

sector believed this.  

• The idea that third party RAGs, including animal welfare PIGs should be involved in 

all parts of the regulatory development and review process, including standard setting 

–  some in the saleyard sector opposed this. 

• The idea that industry groups are the appropriate auditors for QA systems – both the 

regulatory and the animal PIG sectors supported the involvement of animal welfare 

PIGs in auditing. 
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• The idea that a broad a selection of third party RAGs (e.g., livestock truck 

insurers, councils etc.) be utilised to (collaboratively) coerce compliance – was 

supported by the animal PIG sector and, to a lesser extent, the regulatory respondent, 

but was barely acknowledged by the saleyard sector.  

• The idea to increase mandatory informational instruments for animal welfare training 

and disclosure, and introduce an independent auditor to administer them – was 

strongly supported by animal PIGs and to a lesser extent by the regulator, but was 

somewhat opposed by the saleyard sector. 

• The idea that ‘end-users’ and all points along the (animal) handling chain should take 

greater responsibility to enforce welfare standards and improve risk management and 

regulatory culture. This idea was supported by all sectors, though the saleyard sector 

resented the enforcement responsibility passed onto them by regulators.  Of all the 

sectors, the regulatory respondent had most faith in market-generated enforcement, 

emphasising the need to utilise the coercive force of commercial points along the 

chain (e.g., slaughterhouses, meat wholesalers, retailers and consumers).  

• The idea that direct regulatory instruments (e.g., the inspectorate), market based 

instruments (e.g., QA systems) and third party RAGs (e.g., animal welfare PIGs) 

operate symbiotically to improve enforcement culture – the regulatory sector was the 

most focused on the reliance each instrument type has on the other, and on the 

importance of establishing collaborative relationships between each category.  

• The idea that it is market instruments as opposed to (direct) command and control that 

drive animal welfare change and secure market access for industry – this view was 

robustly supported by the regulatory sector whilst the saleyard sector agreed but still 

saw a strong role for regulators. In contrast, the animal PIG sector lacked faith that 

market instruments could drive welfare change.  

 

5.7 Regulatory Reform and Questions of Legitimacy 

 

a. Introduction  

 

Under this theme, I was looking for information not already identified in previous themes, about 

whether the current regulatory framework is seen as ‘legitimate’ by each sector.  I did not provide 

respondents with a fixed definition of legitimacy during the interview and I interchanged the word 

‘legitimacy’ with the word ‘appropriate’. I did this so that respondents’ perceptions on what was 

appropriate or legitimate were directed by their own interpretations of these terms. I also tried to 
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identify what changes to the system’s law, regulations and/ or regulatory processes each sector 

favoured.  

 

 

b. Key Findings and Evidence  

 

Whether existing Regulation is perceived as Legitimate or Appropriate 

All saleyard respondents claimed to support the ACPA 2001 (Qld), the relevant welfare codes and 

the newer animal welfare standards; however, the veracity of this claim should be questioned on 

several grounds. First, only 25 per cent of respondents had made copies of these documents easily 

accessible to yard patrons. Second, 50 per cent of respondents questioned the content and/ or types 

(mainly outcome based) of standards and the regulatory approach adopted by the system. In terms 

of the practical application and appropriateness of the welfare regulatory standards, saleyard 

managers saw some standards as ‘unworkable’. For example, one interviewee commented that: 

 

‘. . . there’s no way that you could make legislation to put a duty of care on the truckie not 

to transport the cattle if they are not in a fit condition, because it’s always going to hit his 

“hip pocket” (pause) the regulator should be known to be at the saleyards.’  (Respondent, 

saleyard sector, 2009). 

 

 Compounding the impression that the saleyard sector may not view the regulation as 

sufficiently legitimate, another respondent explained that in his significant time (over 20 years) as a 

saleyard manager, not a single saleyard patron had ever initiated a conversation with him about the 

animal welfare code relevant to Qld saleyards:  

 

 ‘Aaaah, I’d question whether they (i.e., saleyard patrons) are even aware of its existence 

(i.e., the saleyard code). It’s not the sort of thing that a lot of people get involved in (pause) 

all I can relay to you is that no one has ever stopped me and said, “oh, your code of practice 

is such and such”, or.., never, so I’d say the significance of it is very limited.’ (Respondent, 

saleyard sector, 2009). 

 

 With respect to the shift in regulatory approach, away from more prescriptive regulation 

towards regulation focused on ‘acceptable outcomes’, one-yard manager found this unworkable, 

although he did think that regulation should vary according to the locale and unique characteristics 

of each state’s animals and countryside:  
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. . when it comes to animal welfare and that sort of stuff, you can’t have ‘acceptable 

solutions.’ You know, like the whole tendency of legislation now is to go from a 

prescriptive based nature to ‘acceptable solutions’, you know, oh yes well that sounds good 

(pause) that’s all warm and fuzzy, that will be good. I think when it comes to saleyards, 

they still must be regulated and it still must be prescriptive, hey, that’s white and that’s 

black and there’s no grey in between (pause). Although I’d qualify that by saying though 

that the codes and standards really have to reflect the country and the nature of the animals; 

because you know, I see some of the things they’re writing in the codes now for (pause), 

basically coming out of Victoria and South Australia, and it’s just totally impractical up 

here where you’re dealing with mad big Brahmans (a large breed of cattle). Down there 

(Vic and SA), you’re dealing with “overgrown guinea pigs” (Respondent, saleyard sector, 

2009). 

 

 The regulatory sector respondent viewed the existing law and regulation as adequate, 

although this respondent did tie the effectiveness of law directly to the adequacy of resources to 

enforce it. The regulatory respondent wanted better communication of the regulatory standards to 

people ‘on the ground’:  

 

I think if the Act was enforced correctly with correct resources allocated to it, it would be 

sufficient and it would be enough to deal with most of the animal welfare issues faced by 

industry (pause). Well codes of practice as they stand, play a useful role in setting norms, 

normal benchmarks. If the animal welfare regulators were enabled by resources and 

management to perform the role effectively, then the codes would play a satisfactory role in 

setting benchmarks of accepted norms, but without having a statutory role..’  (Respondent, 

regulatory sector, 2009). 

 

 With regards to the implied lack of resources available to enforce the Act, this respondent 

also commented that in their experience, the system’s animal users have a disproportionate fear of 

potential prosecution against the real rate of prosecution.:  

 

The Animal Welfare Act, although they (animal users) don’t know about the content, it is 

perceived as a bigger threat than it actually is. The amount of people that industry perceives 

to get prosecuted under the Act. (pause) Most of the time, when you knock on somebody’s 

door, they think they’re going to court, or each time the RSPCA is involved in something, 

the industry thinks that the person is going to court, and that’s not the case at all, (pause), 
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it’s only a very small number of people who end up in court.  (Respondent, regulatory 

sector, 2009). 

 

 One way of interpreting this comment is that it reinforces the value of a known ‘command 

and control’ approach, since even when these top sanctions are not implemented, the knowledge of 

their existence works coercively to boost compliance.  

 

In terms of sentencing, the regulatory respondent agreed with the animal (NGO) PIG 

sector’s view that cruelty sentences are too lenient, and identified the source of the problem as:  

 

I think it’s a Magistrate’s problem. If you’ve got as far as getting a case to court, then the 

resources were adequate to get it that far. It doesn’t matter how many resources you’ve got, 

if you get a case to court… so that box has been ticked; but once you get it to court and 

present evidence and a person is found guilty (pause), then the penalty rests completely 

with the Magistrates on the day (pause), no, I think it’s a cultural issue, and I think it’s a 

fear of reprisal or challenge, and it’s not just with livestock in my experience. Magistrates 

will always go for the lowest penalty that they possibly can because it’s the safest way out 

for them because once they walk out the door, they’ve got no fear of reprisals. (Respondent, 

regulatory sector, 2009).  

 

 Animal PIG respondents questioned the legitimacy of current animal welfare law, codes 

and regulation for Qld saleyard animals (and all farm animals). These respondents were dissatisfied 

with the sentences being handed down for animal cruelty; they were opposed to farm animal 

welfare being enforced by departments of agriculture and they perceived the regulatory 

consultation/ review process as flawed. These respondents were also critical of more specific 

aspects of  the law/ regulation: 

 

1. The exemption in all Australian Animal Protection Acts that excludes “production” 

animals from the protections offered to non-production animals: 

 

Well I don’t think that legislation should exempt farm animal practices, I think that 

animals should be seen as equal (pause), there should be no reason for what I see as a 

double standard and I’d prefer that the Acts were really short. I realize that would create 

problems in regards to interpretation, but even so, I think that farm animals should be 
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treated just like any other animals, where their welfare is concerned. (Respondent, 

animal PIG sector, 2009). 

 

2. The minimal standards of welfare in Australian “production” animal welfare MCoPs 

and standards, which they viewed as falling below both community expectations and 

the standards of our European counterparts: 

 

 ‘..the codes and standards and guidelines provide standards way below (pause) what most 

people would think is reasonable, particularly in regards to factory farming, the intensive 

conditions and particularly the mutilations without pain relief. The bits and pieces cut off 

animals without pain relief. So therein lies huge problems…’ (Respondent, animal PIG 

sector, 2009), and another animal PIG responded: 

 

If you compare Australia’s (farm animal welfare) legislation with Europe’s, Europe is 

leading the way. Australia can jump up and down and stomp their feet as much as they 

like and say, ‘we’ve got best practice’, but in fact we haven’t. And let me say that 

reversing from the codes of practice, which have never been enforced by regulatory 

authorities, to a standards and guidelines system, is acknowledgement that a ‘voluntary’ 

system doesn’t work. Industry must know what they can and can’t do, so in effect what 

we will have is standards that will say: ‘you will do this and you will do that’. (pause) So 

in fact we are reversing back to a more prescriptive system, and that is really what we 

need to do.  (Respondent, animal PIG sector, 2009). 

 

3. A (perceived) tendency for the animal use industry and regulators to discuss animal 

welfare legislation, codes or standards in a way that indicates to the public that by 

their very existence, they are being complied with, despite a lack of monitoring to 

verify this. In addition, the way in which the participation of animal (NGO) PIGs in 

regulatory consultations and reviews can be touted by government and industry as if 

the resultant animal welfare standards have been ratified by animal protection 

organisations. One PIG commented: 

 

‘The very fact that I am on a number of committees is often used, in a bad way, to indicate 

that just because we’ve been consulted or sat at the table at some stage, that we’re then 

party to the outcome (pause) and more often than not, the outcome is not something that we 

would endorse.’  (Respondent, animal PIG sector, 2009).   
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4. The capacity for members of the community to contribute effectively (i.e., 

influence the wording and level of standards), through the public consultation process, 

in reviews of farm animal welfare regulation and legislation: 

 I don’t think that members of the public really understood the significance of it… or what 

was involved (pause). They didn’t understand a lot of the processes that go on when you go 

to a saleyard for example, or when transporting animals. The public don’t understand 

enough about the processes involved to make a quality submission (pause). In terms of 

animal advocacy, yes we need people who know the legal stuff to work with people who 

know the day to day farming stuff, the legal representatives need to look at the wording to 

ensure that it is actually enforceable. (Respondent, animal PIG sector, 2009). 

 

5. Finally, respondents were also critical of the ambiguous wording in legislation and 

codes. They saw this as hindering both the capacity for animal users to understand 

their duties and the work of prosecutors dealing with issues of non-compliance: 

 

We need very explicit prescriptive law because if these guys (animal users) know that 

they’ve not done A, B, C or D, it’s really clear for them; whereas what we’ve currently got 

is so “airy fairy”, with so many shades of grey, that these guys don’t know where the hell 

they are at. And they’ve never been educated, (pause) so they doubly don’t know where 

they are.  (Respondent, animal PIG sector, 2009). 

  

 With respect to the exceedingly few (according to the records obtained from S. White, 

referred to earlier) sentences issued by Magistrates’ courts for farm animal cruelty offences 

generally, one animal PIG respondent identified the following issue:  

 

No, there are certainly not a lot of prosecutions for the sort of suffering that we are 

particularly concerned about. There are significant prosecutions for ongoing neglect 

situations, often to do with the drought and such things. But what we see in those cases is 

that the cases are taken, whereby whole herds or flocks of animals are taken as a single 

charge (pause), and so even though many animals might have suffered, the sentences are 

minimal compared to if it was say a companion animal that’s been treated abysmally. So, 

certainly farm animals I think, in a general sense are treated, or the perpetrators are treated 

much more leniently when you think of the amount of suffering, the number of individuals 

that have suffered. (Respondent, animal PIG sector, 2009). 
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 To remedy this problem, the same respondent offered this suggestion:  

 

‘I think it will be the public concern being expressed about the suffering of these animals 

and also education of the judiciary, so that they start to take animal welfare a bit more 

seriously (pause), particularly farm animal welfare.’  (Respondent, animal PIG sector, 

2009). 

 

Level of Support for some Suggested Reforms 

Based on recommendations identified in the literature review, I attempted to gauge which of the 

following reform suggestions the interview respondents had most confidence in: 

 

• Increasing the state regulator’s enforcement role; 

• increasing penalties; 

• making welfare reporting mandatory; 

• introducing independent auditors; 

• suspending or cancelling licences (‘negative licensing’),432 and 

• retaining the criminal law approach only for convictions of cruelty. This leaves duty 

breaches (i.e., duty of care omissions) as administrative, non-criminal offences, 

potentially to be dealt with by ‘spot fines’.   

The following Summary captures the Variation in Views:  

 

Increasing the state regulator’s enforcement role and increasing penalties: Saleyard respondents 

were unsure about these suggestions with only half the sector supporting them. The regulatory 

respondent supported the idea of better resourcing inspectorates generally. The animal (NGO) PIG 

respondents supported both initiatives but feared magistrates would not utilize increased penalties.  

 

                                                 
432 For discussion on the use of negative licensing in animal protection regimes, see for example, 

Bloom, G. (Ed.). (2008). Regulating animal welfare to promote and protect improved animal welfare 
outcomes under the Australian Animal Welfare Strategy. In Proceedings from the AAWS International 
Animal Welfare Conference. Gold Coast, Qld: Australia.  The benefits of this approach are that the whole 
industry is not subjected to licensing or registration. The disadvantage is that serial neglect must be proven 
before the operator can be removed, thus, significant damage may already have occurred. The approach can 
be assessed against performance-based criteria, but some literature also notes that ‘negative regimes’ (i.e., 
negative licensing) are not suitable for situations where high impacts or risks are involved. For detailed 
discussion on negative licensing, see also Braithwaite, J. (2009). Restorative justice for banks through 
negative licensing. British Journal of Criminology, 49(4), 439-450. 
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Making welfare reporting mandatory: Animal PIG respondents were the only respondents to 

fully support this suggestion. The regulatory and saleyard respondents preferred market led, 

voluntary reforms. 

 

Introducing independent auditors: All sectors agreed there should be more auditing of disclosure 

documents but there was little agreement about who should conduct the audits. Saleyard 

respondents nominated second party RAGS, animal PIG respondents wanted animal (welfare) PIGs 

and the regulatory respondent wanted to use a combination of second and third party RAGs. 

Suspending or cancelling licences: Only the animal PIG respondents gave full support to this 

suggestion although they doubted this would occur.  

 

Retaining the criminal law approach only for convictions of cruelty, leaving breaches of duty as 

administrative (non-criminal) offences, potentially to be dealt with by ‘spot fines’: This was the 

only suggestion that received near unanimous support from all sectors. Only one saleyard 

respondent and the regulatory respondent objected to this idea, both on the basis that it might 

trivialise the offence. 

 

a. Discussion 

 

In terms of whether the regulatory framework is considered legitimate by RAGs, the main points of 

agreement and disagreement between the different sectors were as follows:  

 

 Respondents from all sectors generally acknowledged the legitimacy of the ACPA 2001 

(Qld), the relevant animal MCoPs and the (newer) animal welfare standards. However, the fact that 

half of the saleyards did not have easily accessible copies for their patrons and staff begs the 

question of whether industry may doubt their practical use to (regulatory) targets.  

 

 In terms of the law’s content, the types of regulatory standards used, the way the law is 

communicated, the effectiveness of its sentencing and the appropriateness of the levels of the 

regulatory standards adopted - there were varied views from the three sectors. For different reasons, 

the animal (NGO) PIG respondents and half the saleyard respondents questioned the law’s content, 

its use of non-prescriptive, outcome type standards and the co-regulatory enforcement approach of 

the framework. Saleyard and animal PIG respondents supported the idea of removing non-serious 

welfare breaches from the criminal system to be dealt with by an administrative framework (e.g., 

fines).  
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 For the regulatory respondent, the problems with the law stemmed more from a lack of 

resources for proper enforcement and a failure to communicate welfare regulatory standards to the 

people ‘on the ground’ than from issues with the type/ level of standard used. This respondent felt 

that regulators may not be the appropriate agency to offer advice, implying that ideally, separate 

departments should perform enforcement and advisory functions.  Both the regulatory and the 

animal PIG respondents shared the view that sentences for animal welfare crimes are too lenient.   

 

 The animal PIG respondents made more fundamental criticisms of the framework than 

those from other sectors. They felt that Departments of Agriculture and charitable (e.g., RSPCA) 

organisations were unsuitable parties to administer public animal welfare statutes. They critiqued 

the processes of regulatory development and review as flawed and they viewed enforcement 

arrangements as failing the most vulnerable animals. In addition, they viewed the levels at which 

regulatory standards were being set as serving industry’s interests, not the animals’ or the public’s 

interest. 

  

5.8. Conclusion 

 

 This chapter recorded the findings of my fieldwork. The discussion was organised and 

presented around five main themes. Problems and differences of view were highlighted and special 

note was made of significant differences in the feedback provided by the three sectors (i.e., 

saleyard, regulatory and animal protection PIG sector). Key findings from the interview data are: 

  

The Barriers to Improving Animal Welfare and how they may be Overcome: 

1 There is variety in the interpretation of animal welfare between the three sectors.  

2 Shared responsibility across the handling chain is a major barrier to improving 

welfare, as are the long travel distances and the design of trucks and facilities. Many 

welfare problems arise on farm and when animals are loaded onto trucks.  

3 The majority of saleyard respondents and the regulatory respondent agreed that a 

combination of more education and better regulatory oversight were the best options 

to improve welfare outcomes.  

4 Quality Assurance (QA) schemes were another widely supported initiative although 

animal welfare PIGs doubted their efficacy in practice.   

5 All saleyard respondents agreed that saleyards should be able to charge vendors for 

bringing in unfit animals. Ideally, respondents wanted standardised charges between 

yards. 
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6 Animal PIG respondents placed more faith in the use of financial penalties to deter 

negative welfare.  

7 There was broad support for decriminalizing the less serious animal welfare offences 

to make it easier for enforcement officers to issue infringement notices. 

The ‘Smart regulation’ Guidelines – what Elements are in Use and how Well are they Working?  

 

 Interview data demonstrated a limited use of these guidelines. For instance, there is a low 

uptake of information and training materials at saleyards and disclosure documents generally focus 

on commercial considerations, with few formal means of recording animal welfare information. All 

sectors were concerned about the effectiveness of information instruments, given the lack of 

effective auditing. In terms of training in animal welfare, the actors with arguably the largest 

oversight of this area, saleyard managers, generally did not believe they would benefit from training 

in this area. In contrast, the animal PIG respondents supported animal welfare training and felt it 

should be mandatory, along with greater use of mandatory (animal welfare) information disclosure 

documents. 

 

 Regarding the guidelines relating to legal sanctioning instruments (e.g., directives and 

sentencing), economic instruments (e.g., fines from yards for unfits and QA), and information 

dissemination instruments (aimed at consumers), all sectors were concerned that these were not 

being fully utilised. All sectors were also concerned about who should participate in regulatory 

negotiations, with different sectors having different views on this. For example, the saleyard and 

regulatory sectors acknowledged the potential benefit of including second party RAGs (e.g., peak 

industry groups) in the process, whilst the animal PIG sector cautioned against the associated risk of 

regulatory capture. Further, the animal PIGs felt unable to sufficiently influence regulatory 

consultations and reviews.  However, in addition to broad support for better engaging the police and 

RSPCA, all sectors agreed that a range of third party RAGs with varying levels of coercive force 

could be drawn upon to boost compliance. The regulatory respondent was particularly vocal here, 

suggesting that resource strapped regulators are increasingly relying on animal PIGs (i.e., third 

party RAGs) for evidence of animal welfare problems ‘on the ground’.  

 

 In relation to the ‘Smart regulation’ guidelines, there was also widespread dissatisfaction 

across sectors for what has been perceived as a noticeable decrease in the use of direct regulation 

and the resources provided for this.  
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 More specifically, in terms of enforcement issues, regulatory culture and reform, and 

questions of legitimacy, the data revealed these views from the different sectors: 

 

Enforcement Issues: 

 

Saleyard respondents reported inconsistency in the number of visits from regulators, which ranged 

from only a handful over the past five years to attendance for three out of every four weeks. All 

sectors agreed the regulator’s role had been wound back over the past 10 years or so, making 

saleyard manager’s (welfare) jobs more difficult. Consequently, vulnerable and unfit saleyard 

animals are subject to less government monitoring.  The saleyard sector expressed varying levels of 

resentment about shouldering an increased regulatory responsibility themselves, when they have 

little coercive authority and (often) lack backup from the regulator.  

 

 With regards to the capacity of the regulator, the Qld Department of Agriculture and 

Fisheries (DAF) to regulate animal welfare, the animal PIG sector questioned their effectiveness, 

siting first, the lack of specific animal welfare training (their focus is biosecurity) of inspectors and 

second, the political and resource constraints that inevitably impact inspectors’ double pronged 

educational and enforcement role. The regulatory respondent was in general agreement with this 

view, and implied that inspectors cannot effectively perform these two roles simultaneously. More 

fundamentally, the animal PIG sector felt it was inappropriate for either Departments of Agriculture 

or charities to enforce animal law, due to the Department’s focus on industry productiveness and 

biosecurity, and due to the resource constraints afflicting charities like the RSPCA. Rather, the 

animal PIG sector suggested there should be greater use of trained police and/ or an independent 

government body with statutory powers. 

 

Understanding and Reforming the Regulatory Culture:  

 

The data collected also indicated the degree to which different saleyards adopted various 

mechanisms to deal with animal welfare issues at their yard. For instance, few yards had written 

processes and procedures in place to deal with common animal welfare risks and incidents that 

occur at (or which are identified at) their yard, with most admitting that the small amount of animal 

welfare in their saleyard’s operating manual does not cover the broad range of animal welfare risks/ 

incidents. Further, several yards admitted that they would not necessarily intervene in an incident of 

bad animal welfare or handling at their yard, and one yard claimed that before euthanizing a 

suffering animal, they would seek the permission of the animal’s owner or agent. The data also 
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revealed that it was somewhat unusual for yards to call a vet to one of their animals. Only 50 

per cent of yard respondents surveyed had ever called a veterinarian to their yard and those who 

had, had not done so more than a few times in several years. Furthermore, animals that a vet was 

called for tended to be high dollar value animals. 

 

 Looking at the contribution that animal welfare training can make to the regulatory culture, 

whilst the saleyard sector was hesitant to support this, both the animal PIG and the regulatory sector 

were in favour, with the regulatory respondent stressing that training messages must be simple and 

enforced with saleyard staff, to ensure that the principles are enacted ‘on the ground’.  A key reason 

given by saleyard respondents for not wanting to invest in training/regular auditing of staff skills 

was the claim that many saleyard employees are contracted for only brief periods, partly due to the 

competition for young workers provided by the higher paying mining industry. On this point, one 

saleyard respondent felt that membership of a national animal welfare accreditation scheme may 

help improve the pride and working culture of saleyard workers.   

 

 The effective use of (animal welfare) record keeping and risk management procedures also 

has the potential to improve the regulatory culture of employees, but sectors had different views on 

this. Animal PIG respondents unanimously called for greater levels of mandatory record keeping to 

capture details of an animal’s welfare at each point in the animal handling chain (i.e., farm, 

transport, saleyard, feedlot and slaughterhouse). The use of mandatory risk management procedures 

was even more controversial, with only half of the saleyard respondents supporting this, and the 

regulatory sector preferring the use of QA schemes over risk management procedures for this 

purpose.  

 

 Unlike the mixed reaction to mandatory record keeping and risk management procedures 

for saleyards, one dynamic that was broadly supported by all sectors in terms of its ability to boost 

regulatory culture was the regulator being a visible presence at saleyards. Even those who favoured 

QA systems still felt that an effective enforcement body was integral. Generally, all sectors thought 

that inspectors should have a greater presence, although some saleyard sector respondents felt this 

presence may not need to be coupled with enforcement.  

 

Regulatory Reform and Questions of Legitimacy 

 

The degree to which the framework’s RAGs view the regulation (and its reform) as legitimate also 

impacts the regulatory culture.  One area that all sectors questioned the legitimacy of was the 
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cruelty sentences being handed down by courts. Even some in the saleyard sector felt that the 

cruelty sentences being handed down for livestock cruelty were too lenient. A few respondents 

pointed to magistrates’ tendency not to view those who breach cruelty laws as ‘real’ criminals as 

partly to blame. 

 

 With respect to how legitimate the regulation was in the eyes of respondents, although 

saleyard respondents claimed to support the ACPA 2001 (Old), the relevant MCoPs and the newer 

standards, the fact that most yards had not made these documents easily accessible to patrons and 

staff undermines this claim.  Compounding this concern, half the sector’s respondents questioned 

the content/ types of standards and regulatory approach adopted, which also raises questions about 

the degree of legitimacy this sector attributes to the framework. Conversely, the regulatory 

respondent saw the regulation as legitimate but had a pragmatic view about its effectiveness, linking 

its value directly to whether there is sufficient funding to enforce it and to whether the regulatory 

principles can be communicated effectively ‘on the ground’.  

 

 The sector that most questioned the legitimacy of existing law, regulations and review 

processes was the animal PIG sector. In the view of these respondents’ the community and animal 

welfare PIGs have not had sufficiently meaningful input into the framework’s standard setting/ 

review processes to deliver true legitimacy. 

 

 These findings set the context for chapter six in which the fieldwork findings will be 

combined with the literature review and critique from earlier chapters to address questions of 

reform, including potential further application of ‘smart regulation’ guidelines. 
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Chapter Six 

Conclusion 

 
‘Yards don’t want to turn cattle away cos its money, so the proactive policing does three 

things; it’s education, it’s awareness and it gets rid of the unwritten onus, which is 

presently on saleyards to police on behalf of the regulator. That’s starting to hurt and it 

really is getting to me. Saleyards can’t be self-regulating.’ (Respondent, saleyard sector, 

2009). 

 

6.1 Introduction 

 

The objectives of this thesis were, first, to identify through case study and data collection, barriers 

to reducing cruelty and duty of care omissions under Queensland’s animal protection statute. 

Second, to speculate on strategies, including but not limited to law reform, that may assist animal 

welfare improvements in Qld and third, to identify the lessons, if any, for animal welfare regulation 

in other jurisdictions. With these objectives in view, I developed five key research themes: the 

barriers to animal welfare improvement; the existing and potential use of ‘smart regulation’; 

enforcement issues; understanding and reforming the regulatory culture, and regulatory reform, 

including issues of legitimacy. The previous chapter presented my fieldwork data based around 

these key research themes.  

 

 In this chapter, I analyse the main findings from my fieldwork in more depth and with 

reference to the existing literature. Comparing and assessing my context-specific case study data 

against existing more generic research adds additional depth to my research findings and should 

make my recommendations for reform more compelling. Discussion in this chapter is based around 

the key research themes, and most of my recommendations concern the framework, proposed 

changes to regulation and regulatory culture. Some repetition in this chapter is unavoidable due to 

overlaps in key research themes and farm animal welfare related concepts. 
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6.2 Barriers to Animal Welfare 

 

a. Existing Regulation is Failing Farm Animals and all Stakeholders 

 

Animal law scholars argue unanimously that current frameworks fail the interests of farm animals 

and of the public, but they have different focus points for addressing the problem. Political scholar 

Torres blames the liberal legal ideology at the base of the framework for entrenching what he sees 

as oppressive, discriminatory regulatory systems that work against marginalised groups such as 

farm animals.433 Alternatively, other scholars, including Sunstein, acknowledge the link between 

liberal ideology’s free market capitalism and the problems of marginalised groups, but focus less on 

ideology and more on interventionist approaches to improve the (legal) treatment of these 

marginalised groups.434   

 

 My research suggests these views are valid in the Qld context. First, the Qld regulatory 

framework does not adequately protect the interests of farm animals. For instance, current 

legislation unashamedly discriminates between companion and farm animals. Whereas farm animal 

users may claim an exemption from cruelty charges where they comply with delegated codes of 

practice or standards and guidelines, companion animal users may not. In other ways too, the 

regulatory framework for companion animals is quite different to that for farm animals. The 

companion animal framework employs more direct regulation, a higher application of serious 

sanctions, a more effective enforcement pyramid and more funding for monitoring and enforcement 

than its farm animal welfare counterpart. Given the huge public interest in the welfare of farm 

animals and the negative welfare impact of intensive farming, it can be argued that the enforcement 

of regulation for farm animals should be designed and implemented in the same or similar manner 

to that pertaining to companion animals. Regulations for the welfare of farm animals should be 

enforced with at least the same rigour and ratio of resources as regulation for companion animals.  

 

 Similarly, the community would not accept a department focused on the economic use of 

companion animals as a suitable regulator for their welfare, so it is inconsistent that every 

Australian state except South Australia (SA) has installed a (mainly) primary industries or 

agriculture department to regulate the welfare of farm animals. O’Sullivan also challenges the 

                                                 
433 Torres, B. (2007). Making a killing: The political economy of animal rights. AK Press. P 8. 
434 See for instance, Edmundson (2015); Garner (2013); Singer, P. & Mason, J. (2006); Nussbaum, 

M. C. & Sunstein, C.R. (2005); Lovvorn, J. (2005); Sunstein, C. (2007), Sagoff, M. (1990). See previous 
discussion in chapter two. 
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existing differentiation between farm and companion animals.435 She argues that, based on one 

of the foundational values of our neo-liberal democratic political system - equal treatment before 

the law - it is inconsistent to regulate companion and farm animals differently.  

 

 With respect to protecting and representing the public interest, the existing framework is 

also inadequate. This is demonstrated by Sankoff’s argument that, in order to effectively challenge 

low animal welfare standards, the community needs to understand how the existing legal framework 

operates. 436  In Australia, apart from the federal government’s now defunct Australian Animal 

Welfare Strategy (AAWS) initiatives and the previous Australian Animal Welfare Advisory 

Committee (AAWAC) initiatives, existing measures do not address the community’s right to know 

how animal welfare regulation currently operates and with what effects.  

 

 My own case study is a good example of this, since basic information on regulatory 

activities relating to saleyard animal welfare was not publicly available through the Qld Department 

of Agriculture and Forestry (DAF) regulator.  Neither the Department’s animal welfare cases or its 

prosecutions and court results were publicly accessible, when I commenced this thesis. These 

records were only identified in 2015, by files released through the Department’s Right to 

Information section. 437 Compounding this lack of transparency, the Department also refused to 

participate in my research study, despite my demonstration that the relevant ethical procedures had 

been completed. This response from the DAF regulator created the impression that the 

Department’s (regulatory) culture is closed and defensive. 

 

 The lack of transparency and limited nature of participation processes were concerns voiced 

by animal non-government organisation (NGO) public interest group (PIG) respondents during my 

fieldwork. These respondents clearly felt their views were marginalised in any negotiations they had 

participated in. They noted the disproportionately low ratio of animal welfare PIG members 

                                                 
435 O’Sullivan, S. (2009). Australasian animal protection laws and the challenge of equal 

consideration. In P. Sankoff & S. White (Ed.), Animal law in Australasia: a new dialogue. (pp. 125-126). 
Annandale, NSW: Federation Press. See also chapter two. 

436 Sankoff, P. (2009) in the Introduction of P Sankoff & S White (Ed), Animal Law in Australasia: a 
new dialogue. (pp. 2-3). Annandale, NSW: Federation Press. See discussion in chapters three and four. 

437 As noted in chapter four, I was given access to two electronic files, released under the Qld DAF 
Department's ‘Right to Information Services’ (Files provided to Steven White, 13 July 2015). File A Release 
– CENT AW Quarterly Report (showing the Department’s animal welfare cases involving cats, dogs and 
horses in addition to farm animals relevant to Qld saleyards, between 2005-2015) and File B Release – ACPA 
Prosecutions Finalised Court Results (showing dates between 2003-2013, and again, involving cases with 
cats, dogs and horses as well as farm animals relevant to Qld saleyards). 



 

 

203 

compared to animal industry members on relevant committees. It is also concerning that the 

Primary Industries based body that appoints members to these committees has only invited 

Australia’s two peak animal interest groups, Animals’ Australia and the Royal Society for the 

Prevention of Cruelty to Animals (RSPCA), to participate in them. This may suggest this body does 

not recognise any other animal protection groups as sufficiently legitimate or representative of the 

public interest to contribute to the process.  

 

 In terms of the public interest in animal welfare however, it can be argued that the Qld 

saleyard regulatory framework fails not just the animals and the public, but also the saleyard 

industry itself. For example, during my fieldwork, many saleyard managers expressed concern at 

the low level of regulatory oversight exercised by the state. They were ill at ease with being left to 

self-regulate and this burden of self-regulation does not support the saleyard industry’s need to gain 

a ‘social license to operate’ from the community. In general, unless the saleyard industry’s animal 

welfare standards reflect those of the community, the industry’s social license is at risk. In short, 

until regulatory standards match the standards expected by an informed community, then the 

saleyard and animal use industry will remain in a ‘holding pattern’, wherein it is constantly 

defending its legally sanctioned, ‘routine practices’ against on-going community and animal (NGO) 

PIG accusations of cruelty.   

 

 Finally, it can also be argued that with the exception of serving the state’s interest in saving 

money, the wider interests of the state are not being served by this framework either. This is 

because, in large measure, the state is attempting to transfer monitoring, enforcement, auditing and 

penalising for non-compliance over to the framework’s first, second and third party regulatory 

actor groups (RAGs). The state expects these RAGs to co-regulate using a (somewhat) ‘smart 

regulation’ approach, within a polycentric governance model.438 This strategy appears doomed for 

two reasons. One reason is that the three levels of RAGs lack sufficient knowledge and 

empowerment to undertake this extra responsibility, and this can only be fixed by rebalancing the 

power dynamics, especially in relation to regulatory development and review processes. The next 

reason is that there appears to be a lack of capacity, especially by DAF, for the meta-regulation 

needed to oversee the co-regulatory process, with the evidence reviewed suggesting insufficient 

resources and political will for this to occur.439  

 

                                                 
438 See Chapter 2, especially Parker, C. (2013) and Ostrom, E. (2008).  
439 See Parker, C. (2007). Meta-regulation: legal accountability for corporate social responsibility. P 

6-7. See also chapter 3. 
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 Bringing these various points together, my research identified these nine key factors, 

which frustrate the framework’s attempts to improve welfare outcomes for farm animals. I expand 

further on some of these limiting factors later in the chapter. The first factor is - the conflict of 

interest that hampers the Qld DAF regulator’s capacity to implement and enforce relevant animal 

welfare regulation (e.g., the ACPA 2001 (Qld) and welfare codes) to the level expected by the 

community. This conflict of interest also impacts the enforcement culture of other links in the Qld 

saleyard animal handling chain, including for example, livestock transport. A second factor is – that 

the framework is underpinned by the assumption that animal welfare regulation is ‘economic 

regulation’, and that the market can ‘fix’ animal welfare problems. There is now an extensive 

literature on this, including work by Goodfellow and Timoshanko.440 In addition, the framework 

and policy design does not appear to have been subject to the checks and balances of a 

comprehensive ‘ethical matrix’ before being operationalised.441  

 

 The third factor is – that the framework lacks a state funded, independent oversight body 

with the capacity to oversee this system’s operation, facilitate independent scientific research 

concerning farm animal welfare standards and utilise Commonwealth powers where required to 

effectively regulate (well resourced) animal use industry corporations. A fourth factor is – that the 

framework’s current inability to regulate the whole range of duty of care and animal welfare 

omissions in addition to acts that may constitute cruelty.  

 

 The fifth factor is – that regulation within the framework has no legal requirement for this 

chain’s animal handlers to have reached recognised benchmarks in animal welfare monitoring and 

low stress animal handling, neither does it require animal handling facilities to have adopted an 

(approved) effective information disclosure instrument to monitor the welfare of all animals in their 

care and record their responses to welfare issues. A sixth factor is – that concepts that are vital to 

the success of this regulatory framework are not widely understood. Concepts like the updated 

definition of ‘animal welfare’, the concept of ‘duty of care’ and of ‘social license to operate’ must 

have a common meaning for all sectors and regulatory actor groups.  

 

 The seventh factor is – that intervention should be triggered in response to ‘market failure 

of values criteria’, that is the weak behavioural norms of targets, and regulatory failures concerning 

                                                 
440 See for instance, Timoshanko, A. C. (2015) and Goodfellow, J. (2014), discussed previously.  
441 Bloom, G. (2008, September). Regulating animal welfare to promote and protect improved 

animal welfare outcomes under the Australian Animal Welfare Strategy. In Proceedings of AAWS 
International Animal Welfare Conference, Gold Coast, Queensland: Australia. (pp. 5, 12, 13, 45). 
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the system’s least empowered actors (i.e., the animals of low dollar value). This is not 

occurring. An eighth factor is that – regulatory inspectors need broader powers to enable them to 

conduct more random inspections on private properties and at various links in the Qld saleyard 

animal handling chain.  

 

 Finally, the co-regulatory approach (including aspects of ‘smart regulation’) adopted by this 

framework cannot be successful because the framework lacks the right conditions, including the 

need for oversight by meta-regulation, needed for success. 

 

b. Animal Welfare is not well suited to Market based Regulation 

 

In general, governments only intervene in market processes to remedy imbalances in supply and 

demand or to correct economic failures.  Conventional market regulation tends to assume 

consumers are well informed of the regulatory standards involved in the production of the relevant 

goods. Bloom describes how the unique characteristics of farm animal welfare regulation make it 

different from other types of ‘market’ regulation. Although it exhibits some generic elements, its 

unique elements, for example, the layers of unresolved animal rights questions, the remoteness of 

its operation and its chain of diffuse individual regulatory actors, all combine to make this a very 

challenging area for regulators.442 Exacerbating this difficulty is the reluctance of industry actors to 

disclose information since regulatory breaches fall under the criminal law system, causing both 

potential non-compliers and whistleblowers to feel too exposed to disclose sensitive information.  

Within the (somewhat) pseudo-polycentric Qld animal welfare saleyard framework, these and other 

problems associated with applying a market-based regulatory response to farm animals became 

evident during my research.  

 

 Typical problems included that consumers of the meat, milk and other animal food products 

produced from Qld saleyard animals, generally have a low level of awareness of the animal welfare 

standards experienced by these animals.443 Adding to the problem, conventional market (economic) 

regulation fails to acknowledge the inadequately informed marketplace. In addition, existing 

regulation fails to protect the system’s most ‘fragile interests’ (e.g., the low value and unfit 

animals).  

                                                 
442 Bloom, G. (2008, September). (pp. 4–7). 
443 See generally: Sharman, K. (2008). Lifting the Veil of Secrecy on Animal-derived Food Products. 

Australian Law Reform Commission Journal, 91, 11. 
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 My fieldwork identified this system’s most disempowered regulatory subjects, and the 

interests that need the most protection from the regulatory system, as the animals of lowest dollar 

value. Lowest dollar value animals fell into four main categories, the “culled” milk, meat or wool 

producing animals who had passed their peak production period; the “spent” breeding animals that 

had also passed their peak; the “waste product” unwanted (baby) bobby calves lambs etc. and 

finally, the injured, diseased, deformed, distressed or weak animals. Low dollar value animals are 

often exposed to a heightened risk of rough handling and neglect and are in the most need of 

regulatory intervention. However, current regulatory intervention tends to be triggered by and 

focused on high dollar value animals in the prime of their food production lives.  Existing 

regulation is failing to deal with this particular form of ‘economic failure’. 

 

 Given the idiosyncrasies of animal welfare regulatory systems and the ‘fragile values’ 

involved, I argue that the framework should not be designed to operate as market-based (i.e., 

economic) regulation.  Consistent with the views of Bloom, Goodfellow and Timoshanko, and in 

line with the ‘smart regulation’ guidelines, the Qld saleyard (animal welfare) regulatory framework 

should reflect the system’s unique features as a ‘non-conventional regulatory system’. 444   In 

summary, statutory intervention should be premised on the market failure of ‘values’ rather than on 

the market failure of ‘economics’. Regulatory impact statements (RISs) should focus on the ‘value 

costs’ to the individual animals themselves and to the community of altering or proposing new 

animal welfare standards. Foundational principles within the framework, such as the RSPCA’s Five 

Freedoms, should guide legislative reform and enforcement strategies and the regulation should be 

non-discriminatory between animals of different economic value. 

 

c. The current level of Regulatory Oversight is too Weak 

 

One of the tenets of the ‘smart regulation’ approach is that less interventionist methods of 

enforcement are preferred. However, much of the animal law and animal welfare (NGO) PIG 

literature gives the impression that the switch to less interventionist measures in response to animal 

welfare problems has either already failed this framework’s animals or has yet to prove its 

                                                 
444 Unique features include farm animals’ inability to represent their own interests and the 

instrumental nature of the relationship between farm animals and regulatory targets, in which the animal’s use 
almost always negatively impacts its welfare. For further discussion, see Goodfellow, J. (2014), Animal 
Welfare Law Enforcement: To Punish or Persuade? In P. Sankoff, S. White & C. Black (Ed.), Animal Law in 
Australasia, Continuing the Dialogue. 2nd Edition. (p 199). NSW: Federation Press.  
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effectiveness. 445   This literature suggests the framework’s switch to low intervention, less 

invasive measures has resulted in regulators focusing on providing advice and education to the 

detriment of their monitoring and enforcement activities. My fieldwork confirmed these views. For 

example, despite their differing understandings of the term ‘animal welfare’, all sectors agreed that 

sentencing and prosecutions for farm animal welfare cruelty offences are currently too lenient. Most 

interview respondents also indicated the framework fails to provide effective mechanisms to deal 

with known ‘high risk’ animals in saleyards and at other points in the animal handling chain.  One 

interpretation of this failure to improve outcomes could be that the framework has performed under 

a ‘smart regulation’ approach by default, and that this approach was doomed to fail by the gaping 

hole left by the state regulator’s inadequate guidance of the regulatory processes.  

 

 For the framework’s animal welfare outcomes to improve, I agree that the federal 

government must create an Independent Office of Animal Welfare. As discussed, the office would 

oversee the processes of regulatory enforcement as well as initiating best practice farm animal 

welfare scientific research to support continued animal welfare improvements (discussed further 

below).446 Formerly promised to the community by the Labor government in 2012, since then the 

Greens political party has made several unsuccessful legislative attempts to establish this Office.447 

The process to achieve an Independent Office was never expected to be easy, but the campaign to 

increase public awareness of its importance and to lobby politicians for its creation must continue. 

The new Independent Office could be charged with overseeing the setting and reviewing of farm 

animal welfare standards, including those in the saleyard chain. In addition, the Office could 

oversee the saleyard framework’s welfare enforcement and ensure access to independently 

commissioned scientific studies that support improved animal welfare standards and practices.  

 

 Framework designers should also be encouraged to investigate other reforms that could 

enhance regulatory oversight. In particular, they should: 
                                                 

445 For instance, see Goodfellow, J. 2014: p 205; Lowe, D., & Kerkenezov, P, 2012 and Oogjes, G., 
2011. See especially discussion in chapters three to five. 

446 Regarding the aims of the proposed Independent Office of Animal Welfare, see: 2013-2014-2015, 
THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA, Senate, The Voice for Animals 
(Independent Office of Animal Welfare) Bill 2015, (Circulated by the authority of Senator Rhiannon). 
Retrieved August 4, 2015 from: 
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fs100
6_ems_3fa8891c-f781-4b86-b897-e2aa7c31ba63%22.  

447 For these attempts by the Greens, see both: 
http://www.adambandt.com/greens_introduce_bill_for_independent_office_of_animal_welfare and 
http://www.aph.gov.au/Parliamentary_Business/Bills_LEGislation/Bills_Search_Results/Result?bId=s1006. 
Retrieved December, 3, 2015. 

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fs1006_ems_3fa8891c-f781-4b86-b897-e2aa7c31ba63%22
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fs1006_ems_3fa8891c-f781-4b86-b897-e2aa7c31ba63%22
http://www.adambandt.com/greens_introduce_bill_for_independent_office_of_animal_welfare
http://www.aph.gov.au/Parliamentary_Business/Bills_LEGislation/Bills_Search_Results/Result?bId=s1006
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1  Investigate points along the animal handling chain from farm to slaughter, in which 

animals are exposed to a heightened risk of animal welfare problems and review 

standards and regulatory target requirements to better address these points;  

2 Require persons who handle and/or are responsible for animals, at any point in the 

animal handling chain, to obtain nationally recognised accreditation in humane, low 

stress animal handling, basic welfare and formal welfare record keeping processes; 

3 Require saleyards, feedlots, animal transport companies, ports and slaughterhouses to 

train staff in animal welfare monitoring, record keeping and welfare problem response 

procedures appropriate to their job titles, and   

4 Advise every link of the animal handling chain of the potential for an independent 

animal welfare auditor to randomly audit their activities for animal welfare compliance.  

 

6.3 Existing and potential use of the ‘Smart regulation’ Guidelines  

 

a. Queensland Animal Welfare Regulation has not incorporated all the Methods, Principles 

and Techniques of ‘smart regulation’  

 

My research indicates the regulation of farm saleyard animals in Qld has been only partially 

influenced by the principles and methods of ‘smart regulation’. Only two of the design 

recommendations advocated by ‘smart regulation’ appear to be currently operating (however 

inadequately) in Qld. These are: 

 

• Prefer less interventionist measures to gain compliance: This is reflected in the 

shrinking regulatory presence at saleyards, the increasing reliance on quality assurance 

(QA) systems to gain compliance, and the significant responsibilities of yard mangers 

under the relevant code of practice (CoP). Impressions gained through fieldwork also 

suggest that where regulatory responses to non-compliance have occurred, the approach 

taken is usually akin to ‘responsive regulation’. (See chapter five, fieldwork).  

• Maximize opportunities for ‘win’ outcomes: This is reflected in the regulatory agency’s 

support for QA systems packaged as an opportunity to market a higher welfare and a 

higher dollar value product and therefore create a win-win outcome. 

 

 To recap, the other design principles of the ‘smart regulation’ approach are: research the 

policy context before recommending reforms; prefer policy mixes that use a broad range of 

institutions and instruments; move up the enforcement pyramid when required to get compliance; 
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empower third party RAGs to act as effective surrogate regulators, and increase the use of ‘new-

generation’ informational instruments (e.g., animal welfare product branding, industry disclosure 

instruments and consumer boycott campaigns) to be implemented by second and third party RAGs.   

 

 In identifying aspects of the ‘smart regulation’ approach that are either lacking or under-

utilised in the Qld framework, one example highlighted by my fieldwork respondents was a lack of 

effective information disclosures. Data showed that many saleyards had not yet adopted (consistent) 

formal means of recording animal welfare information. The material that did exist was generally 

focused on commercial considerations. All sectors were also concerned that, without effective 

auditing, information disclosure instruments would be rendered ineffective anyway.  

 

 Another ‘smart regulation’ principle that appeared under-utilised in the Qld system was the 

coercive force of third party RAGs to boost compliance. The doubt that animal welfare PIG 

respondents had in their capacity to influence regulatory consultations and reviews was just one 

example of this. These comments suggest the Qld framework is yet to adopt a comprehensive range 

of implementation and enforcement tools and is yet to optimize potential contributions by third 

party RAGs. These are central tenets of the ‘smart regulation’ guidelines. It appears, to the extent 

regulators have taken on board the principles of ‘smart regulation’, they have been only partially 

implemented. 

 

b. Not all Aspects of the ‘Smart regulation’ Guidelines are Beneficial in the context of Animal 

Welfare Regulation  

  

The animal law and animal (NGO) PIG literature reviewed suggests that many of the regulatory 

principles common to both ‘smart regulation’ and ‘Polycentric governance’ have not worked well 

for animal welfare law.448 It appears that the focus on less interventionist enforcement tools and 

win-win outcomes has impeded good animal welfare outcomes. Particularly problematic is the 

tendency for regulators to highlight improvements being made, rather than emphasising punitive 

measures that will be applied to non-compliance.449 Other problematic aspects include: the sharing 

                                                 
448 For instance, the ‘responsive regulation’ enforcement approach commonly fails to punish non-

compliance resulting in farm animal harm, on the basis that the target had a co-operative attitude towards the 
regulator.  See especially Oogjes, 2011; Lowe and Kerkenezov, 2012; Goodfellow, 2014 and Timoshanko, 
2015, all of whom highlight the shortcomings of low intervention/ enforcement tools and strategies for animal 
protection systems, as discussed previously. 
 449 Morgan, B., & Yeung, K. (2007). An introduction to law and regulation: text and materials. 
Cambridge University Press. P 147. 
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of administrative and enforcement duties between different levels of government and different 

regulatory actors; attempts to source funding from outside of the Commonwealth or state; allowing 

maximum flexibility in terms of how regulatory requirements will be met; encouraging greater 

engagement between business and civil society (e.g., QA systems) and emphasising shared 

compliance responsibilities, which commonly causes confusion over the precise duties of various 

levels of government. These issues all arise in the Qld framework and my fieldwork suggests they 

are undermining the achievement of regulatory goals.  

 

 In a framework characterised by polycentric governance, it cannot be assumed that by 

simply adopting the ‘smart regulation’ principles, animal welfare in Qld saleyards will be improved, 

especially given the lack of resources to support active oversight by the state through DAF.   

 

 However, with the right strategies, instruments and mechanisms, Grabosky reminds us that 

the limitations of the ‘smart regulation’ guidelines can be offset.450 Therefore, I argue that before 

adopting the ‘smart regulation’ guidelines more fully, the Qld saleyard framework must: 

 

1 Enhance deliberative democracy processes and empower animal (NGO) PIGs and 

community groups to understand and disseminate widely, information about the 

punitive measures available for different levels of non-compliance. The public should 

also have access to a database recording the punitive measures taken in response to 

non-compliance. 

2 Ensure that regulation clearly identifies the lines of responsibility for administrative and 

enforcement duties between various levels of government and different regulatory actor 

groups. This clarification should be consistently presented in all of the framework’s 

information dissemination instruments. 

3 Avoid approaching animal use industry groups for funding to assist administration and 

enforcement of farm animal welfare regulation. External funding could be sought from 

                                                 
450 To compensate for the limitations of low intervention enforcement, Gunningham and Sinclair 

recommend the inclusion of ‘triggers and buffer zone instruments’ within the systems design. These 
instruments warn authorities when low intervention tools have failed. Triggers could include: random 
government inspections; independent auditors; mechanisms for industry association reporting; in-house 
whistle blowers; community oversight, and compulsory firm reporting. Conversely, ‘circuit breaker’ 
instruments (e.g., a complimentary, positive inducement like compensation) can be introduced to accompany 
politically unacceptable high intervention instruments (e.g., the banning of a cruel animal practice). See 
Gunningham, N., Grabosky, P. N., & Sinclair, D. (1998). Smart regulation: designing environmental policy 
(Vol. 514). Oxford: Clarendon Press. (pp. 8-9). 
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ethical investment funds, social justice bonds, and philanthropic interests, with an 

independent body to oversee fund deployment. 

4 Decrease the flexibility offered to regulatory targets to decide how they will meet their 

legal requirements. My fieldwork and the literature reviewed suggest that this 

flexibility usually fails to produce community approved welfare outcomes.  More 

prescriptive animal welfare standards are required. A prescriptive standard should be 

capable of including a maximum of two or three permitted techniques for an activity. 

The clarification brought by prescriptive standards will reduce system complexity and 

could minimise the use of expensive court resources to resolve disputes. 

5 Clarify the specific administrative and enforcement duties of each level of governance 

in all regulation and informational instruments. This will help regulatory targets, RAGs 

and courts to avoid the time wasted in trying to work this out.  

 

c. Some Aspects of the ‘Smart regulation’ Guidelines should be embraced more fully 

 

Several aspects of the ‘smart regulation’ guidelines remain untested or under-utilised in Qld.  They 

remain worthy of consideration and could help resolve the problems that have arisen as a result of 

Qld’s partial uptake of ‘smart regulation’ principles. 

 

Undertake Preliminary, Context Specific Research 

The ‘smart regulation’ approach encourages regulators to undertake context specific research before 

designing or re-designing regulatory systems. In the context of the Qld saleyard system, there is no 

evidence this sort of research has occurred. Regulators therefore need to assess how well existing 

instruments are working and whether the existing framework possesses the characteristics required 

to implement these or other instruments. Regulatory modifications, additional resources and counter 

measures may be needed to ensure the success of existing mechanisms in Qld. For example, the 

state is increasingly allocating responsibility to the industry to internally self-regulate animal 

welfare through the use of QA schemes despite the fact that, for example, the National Saleyard 

Quality Assurance system (NSQA) contains very little animal welfare content; audits are irregular 

and industry uptake of the QA scheme remains low.451 For instance, the website suggests that in 

2015, only seven of Qld’s saleyards (numbering over 40) are NSQA accredited, which equates to 

                                                 
451 Regarding NSQA, see https://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-

assurance.aspx. Retrieved November 14, 2015. 

https://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-assurance.aspx
https://www.ausmeat.com.au/audits-accreditation/nsqa-saleyards-assurance.aspx
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less than 20 per cent of yards being accredited.452 Therefore, the framework could be interpreted 

as insufficiently equipped for the effective use of this tool, unless, for example, it is accompanied 

by overarching independent regulatory oversight of the QA system to compensate for current 

weaknesses.   

 

Enhance the Role of Second and Third Party RAGs 

‘Smart regulation’ advocates maximizing the capabilities and participation of second and third party 

RAGs to assist industry to meet regulatory goals. With the exception of the communications 

between the regulator and peak industry groups, there is little evidence this is currently occurring in 

Qld. There remains untapped potential within this framework for second and third party RAGs to 

work co-operatively on interventions to assist regulatory targets to raise their compliance. For this 

to occur, the framework needs to foster the conditions conducive to groups with different interests 

in these animals to work towards joint goals. For example, to improve compliance with humane 

animal handling principles, an animal welfare PIG RAG could collaborate with a regulatory RAG, 

an industry peak group RAG, a saleyard operator RAG, a livestock insurance RAG, a bank lending 

RAG, and a large retail RAG (e.g., Coles). The objective could be to examine and identify core 

animal handling issues and jointly develop initiatives to address this problem. Potentially, each 

RAG has a different contribution to make towards raising animal handling compliance levels.  

 Potentially, each group can contribute a range of interventions to framework collaborations. 

More specifically, some interventions may include:  

 

• From collaboration with an animal welfare PIG RAG: The animal PIG could provide 

video and observational evidence of key animal handling problems, providing a 

mechanism to boost animal handling transparency. The animal PIG could also 

contribute to livestock producer conferences, first, with their evidence of animal 

handling challenges and improvements. Second, the PIG could speak about their 

relationship with saleyard management and regulators, in which management ensure 

PIGs free access to observe and document all parts of the animal handling chain, 

reporting all but cruelty problems to management for prompt correction. The 

understanding between the two could be that the PIG only escalates issues beyond yard 

management to the regulator if they constitute cruelty or if the saleyard fails to 

promptly address the welfare problem. Informed animal welfare PIGs can provide 

                                                 
452 For NSQA accredited Qld yards, see: http://nsqa.com.au/member-list/. Retrieved November 14, 

2015. 

http://nsqa.com.au/member-list/
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saleyards with a layer of welfare monitoring and feedback that is focused on the 

animals’ own interests rather than on industry’s economic interests. This layer of 

monitoring is likely to more closely reflect community animal welfare concerns. Thus, 

a welfare proactive saleyard can identify welfare problems before they escalate into 

cruelty incidents, which would rightfully expose the yard and wider industry to tighter 

regulation, potentially negative media and possible consumer boycotts. 

• From collaboration with a Livestock Transporter (peak group) RAG: Convey the 

obstacles to compliance described by the peak group (on behalf of their members) back 

to the relevant animal welfare standards writing or review committees for their 

consideration. Also utilise the peak group to disseminate information instruments aimed 

at educating livestock transporters on the actions they must take to comply with 

regulatory animal handling requirements.  

 

• From collaboration with the animal welfare regulator RAG: The regulator could hold 

workshops to clearly demonstrate aspects of animal handling that are non-compliant 

and to discuss the range of penalties for non-compliance. Sufficient resources would be 

needed to provide workshops and to conduct random audits, particularly for animal 

handlers in the high welfare risk points of the chain. Workshops could provide handlers 

with specific actions and strategies to address high (welfare) risk animals and 

situations. Audits remind industry of their animal welfare (legal) obligations and must 

demonstrate that non- compliance results in penalties.  

 

• From collaboration with the animal welfare regulator RAG: The regulator could hold 

workshops to clearly demonstrate aspects of animal handling that are non-compliant 

and to discuss the range of penalties for non-compliance. Sufficient resources would be 

needed to provide workshops and to conduct random audits, particularly for animal 

handlers in the high welfare risk points of the chain. Workshops could provide handlers 

with specific actions and strategies to address high (welfare) risk animals and 

situations. Audits remind industry of their animal welfare (legal) obligations and must 

demonstrate that non- compliance results in penalties.  

 

• From collaboration with the Saleyard operator RAG: The saleyard operator RAG could 

discuss the range of regulatory targets that use their yard, and the characteristics pre-

disposing targets to non-compliance.  
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• From collaboration with the livestock insurance RAG: The livestock insurer could 

initiate a tightening up of the conditions under which a producer is eligible to be 

compensated for injured or deceased animals. For instance, insurers could first require 

industry applicants to demonstrate that they have: an effective animal welfare auditing 

system; a welfare risk management system; paddock to plate transparency in the 

labelling of their products, and effective welfare disclosure documentation and reports 

etc. To provide the insurer with the motivation, as a third party regulator, to assist 

enforcement in this way, the insurer may have to be made partially responsible for 

animal welfare compliance. Under this threat of exposure, the insurer would then 

demand such strict animal welfare compliance that it would then be in the insurer’s 

interest to assist industry to implement effective animal welfare management systems 

and/or employee (low stress) animal handling training, even if it meant the insurer has 

to themselves develop these programs. The insurer could also team up with another 

third party regulator, like the relevant bank, to do this. There are many examples from 

the environmental regulatory field where this has occurred successfully. In addition, an 

animal user’s premiums could be reduced if they were using only staff accredited by a 

nationally recognised low stress animal handling and animal welfare competency 

course.  

 

• From collaboration with the livestock industry lending institution RAG: The bank 

could, for example, allocate ‘preferred borrower status’ to livestock producers who can 

demonstrate that within their whole animal movement and supply chain, they employ 

and deal only with staff who are nationally accredited to a recognised animal handling 

benchmark. Based on the fact that community perception of the welfare values behind 

an animal food product is now one of the biggest economic risk factors faced by all 

meat producing industries, the lending RAG could require applicants to produce 

evidence of the formal systems they have in place to deal with animal welfare issues. 

For example, as with insurers, the bank could require applicants to show evidence of an 

effective animal welfare auditing system; a welfare risk management system; paddock 

to plate transparency in the labelling of their products; effective welfare disclosure 

documentation and reports etc. To provide the bank with the motivation, as a third party 

regulator, to assist enforcement in this way, the bank may have to be made partially 

responsible for animal welfare compliance. A large retail RAG, for example, Coles, 

could collaborate on many of the initiatives listed above because they are able to argue 

that what they are requesting is on behalf of their purchaser. Their coercive power rests 
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on their capacity to promote the brands, which can provide them with the higher 

standards they are asking for as niche market products. 

 

• From collaboration with major retail and processing RAGs who source (animal) 

product through Qld saleyards: Extending the example of collaboration between the 

RSPCA Approved Farming Scheme standards currently imposed on suppliers like 

Coles to the Qld saleyards, perhaps the Compassion in World Farming (CIWF) or 

RSPCA saleyard standards could be adopted by major slaughterhouses as well as by 

meat or milk retailers whose animal products pass through Qld saleyards. Potentially 

this could require slaughterhouses and/or large meat or milk selling corporations to 

only buy from suppliers who can verify that further up their production chain, animal 

users comply with these higher welfare standards. As mentioned earlier however, this 

collaboration cannot succeed without independent, random monitoring and inspections 

etc. 

 

 Nevertheless, the Qld saleyard animal welfare framework cannot be conducive to these 

sorts of co-operatively developed and implemented initiatives until the power imbalance between its 

differently motivated RAGs is equalised and all RAGs are empowered to negotiate effectively in 

the framework. Changes must be made to ensure that framework conditions are conducive to co-

regulation. This issue is discussed further below. 

 

Expand the Use of Third-Generation Instruments 

In line with the ‘smart regulation’ design guidelines, the Qld framework must expand its 

instruments, mechanisms and strategies. For this to occur, the framework needs to better educate 

and empower the various sector specialists to appreciate the range of regulatory instruments 

available, including those not commonly associated with their own specialist’s sector. For example, 

a regulatory impact assessment specialist could be encouraged to collaborate with another RAG to 

recommend a non-economic instrument. 

 

Administrative Law to Respond to Duty of Care Breaches 

 Given some of the unique characteristics of the framework and in the light of my fieldwork, the 

most obvious choice for expanding the framework’s range of regulatory instruments and 

mechanisms is to add a mechanism to enable animal welfare or duty of care breaches to be 

promptly dealt with by the administrative law rather than the criminal law. This recommendation 

received widespread support from interview respondents.  
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Monitoring Instruments for High Risk Points 

There should be an additional or amended regulatory instrument identifying areas of the animal 

handling chain where animals are at higher risk of welfare problems and thus, require formal 

monitoring.  Also, there needs to be an increase in information dissemination instruments 

(education and training) to compliment the focus on improving compliance through the 

administrative law instrument. In addition, there should be an increase in information disclosure 

instruments to ensure that animals most at risk (i.e., low dollar value animals) are formally 

monitored throughout the handling chain and that appropriate regulatory responses are applied to 

their welfare issues. Finally, the regulatory impact assessment (RIS) process should be dramatically 

altered to ensure a focus on the impact to individual animals and to the community of any proposed 

new animal welfare standards. Once adopted, there needs to be effective education and training to 

assist animal users and other regulatory actor groups to adopt new standards. 

 

 A greater use of third-generation regulatory instruments is widely supported by animal law 

scholars, and my fieldwork demonstrated some support for economic instruments and more training 

opportunities. However, fieldwork respondents generally saw information disclosure instruments as 

unreliable.453 I acknowledge that more third-generation regulatory tools would be useful in this 

system, but I argue that the first priority must be to review and modify instruments already in place 

to ensure they operate effectively, and that there is sufficient threat of intervention by direct 

regulation to support these instruments.    

 

 More specifically, my fieldwork data echoes doubt about the reliability of the framework’s 

information disclosure instruments. This is due to a lack of animal welfare monitoring in each step 

of the chain, causing gaps in the knowledge needed to properly complete these instruments. It is 

also because some animal users lack the will to complete these instruments accurately, and 

completed instruments are not sufficiently audited. Compounding this concern, there is insufficient 

threat of direct regulation to motivate animal handlers to properly complete disclosure instruments 

anyway. To remedy this, mandatory, effective monitoring and auditing processes must be in place 

for each step of the animal handling chain. As discussed previously, audits should be independently 

conducted and random and non-compliance must trigger serious responses. Audits must ensure 

accurate completion of information disclosure instruments and there must also be adequate 
                                                 

453 Other third-generation environmental policy instruments that could be utilized include e.g., 
animal welfare auditing, animal welfare risk management systems, paddock to plate transparency in animal 
food labeling, animal welfare disclosure and reports, and Community Right to Know (CRTK) Legislation. In 
addition, banks and insurers could be made more liable for industry duty of care omissions and cruelty 
offences. See also the fieldwork discussion in chapter five. 
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resources and political will to demonstrate to regulatory targets that intervention by direct 

regulation will occur if information disclosure instruments fail; thus motivating animal handlers to 

comply with information disclosure requirements.    

 

 Looking specifically at the Qld saleyard system, some informational instruments that may 

benefit from these reforms are: 

1 The National Vendor Declaration (NVD) document which accompanies the animal 

from its source property, during transport to the saleyard, then back onto another truck 

to its next destination or to the slaughterhouse, and 454   

2 The sale yard’s records of animals considered as "faulties", "suspects", "rejects" or 

"non-saleable" etc. 455 Currently there is no legal requirement for these records to 

provide details of the exact condition of the suspect animal; contact details of the 

vendor and receiver or identification of the chain of animal handlers, transporters and 

facilities that dealt with the animal pre-saleyard. Further, there is no legal requirement 

to accurately record of all actions taken by all handlers in response to the animal’s 

welfare problem or to the cruelty it may have suffered. It appears that there is also no 

regulatory requirement for these records to be audited for anything other than the 

biosecurity risk posed (i.e., diseases) and no requirement for a formal system to 

effectively audit these records (for extra details). 

 

 In sum, animal welfare outcomes will not improve unless there is an overhaul of existing 

information disclosure instruments to ensure they are sufficiently detailed and able to trigger 

appropriate responses to welfare and cruelty issues. Instruments must also be supported by 

                                                 
454 See https://www.daf.qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-

identification-system/cattle/nvds-and-waybills. Retrieved September 2, 2015. See also chapter five. With the 
potential to contain so much critical animal welfare information, NVD instruments would benefit from 
effective formal monitoring. For instance, in addition to recording the chemicals animals have been exposed 
to, the animal’s movements and the owner’s contacts, NVD’s could list details including: the condition of the 
animal when it left its source property and its condition upon arrival at its next destination, plus any actions 
taken by the animal handler in response to welfare issues. The NVD could also indicate the last feed/water 
times to show the number of hours the animal has been deprived of food and/or water. In terms of the 
animal’s movements, the NVD should accurately reflect the number of hours the animal has been in transport, 
the duration of its rest stops if it was unloaded en-route, the contact details of both its vendor and its receiving 
agent, plus any contingency plans and emergency contacts in case of accidents or extreme events. 

455 As previously noted, these animals are generally on-sold to buyers for a knackery or for home 
slaughter, or are sold to buyers who are willing to take the chance of including the animal in their 
consignment to a registered slaughterhouse in the hope that it will be accepted (as fit) for slaughter.  

https://www.daf.qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-identification-system/cattle/nvds-and-waybills
https://www.daf.qld.gov.au/animal-industries/moving-selling-livestock/national-livestock-identification-system/cattle/nvds-and-waybills
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mandatory, effective animal welfare monitoring processes, greater levels of direct enforcement 

and independent, random audits to ensure their proper function. 

 

 Once the design and support mechanisms for the framework’s current information 

disclosure instruments have been reformed, other disclosure instruments can be added to the 

framework, starting with instruments for high risk animals throughout the handling chain. My 

fieldwork data suggests these instruments may be most urgently needed to record the treatment of 

low dollar value and vulnerable animals, and to record animal handling problems in high-risk links 

of the chain.456  

 

 In terms of managing this risk, the ‘smart regulation’ approach highlights how third party 

RAGs, including banks and insurers, could be made to share liability for the welfare cruelty 

offences of their clients. As noted earlier in the chapter, this could encourage lenders and insurers of 

yard facilities to help develop ‘animal welfare risk management systems’. To ensure that all 

saleyards establish effective ‘animal welfare risk management systems’, the state could develop a 

template of the welfare risk management instrument, to which small changes can be made to reflect 

each yard’s unique characteristics. This mechanism could be disseminated to all saleyards and its 

adoption could become a mandatory requirement under each state’s Act. By signing the agreement, 

patrons would be reminded that their use of the yard is conditional on meeting their legal animal 

welfare responsibilities. Their signature would indicate their understanding that non-compliance 

results in the yard manager banning the patron from the yard, and in some cases, also involves the 

manager lodging a non-compliance report with the inspectorate.457 The use of this agreement would 

need to be audited by an independent oversight body.  

 

 Another third-generation instrument that may be of value in the Qld saleyard context to 

improve animal welfare is the economic instrument, ‘targeted taxation’. Targeted taxation could be 

applied to: 

 

• Tax retailers: To tax retailers who do not demand QA system accreditation from 

livestock transport companies or other (animal) food producers. This is necessary to 

create the demand needed. 

                                                 
456 According to fieldwork data and literature, high-risk links of the animal handling chain may 

include for example, loading ramps and long haul transports. See also discussion in chapter five. 
457 Alternatively, this report could be lodged with the (yet to be established) administrative arm of 

the framework if the arm was sufficiently empowered to deal with this.  
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• Tax industry bodies: To tax saleyards, transport companies, feedlots and other 

facilities for every employee that is not trained or accredited in welfare and low stress 

animal handling. 

Include Normative Yardsticks in New Regulation 

Regulatory literature notes that a common challenge associated with adopting the ‘smart regulation’ 

approach is the temptation to lose sight of the main focus (i.e., to achieve regulatory objectives). 

Framework designers may become so absorbed in the guiding principles of the approach that they 

lose focus on the need to achieve framework objectives. Morgan and Yeung recommend addressing 

this risk by adopting what they describe as ‘normative yardsticks’.458  Applying this to the Qld 

Saleyard Animal Welfare framework, ‘normative yardsticks’ are needed to keep the focus on: 

protecting the framework’s most vulnerable interests, meeting community expectations and 

supporting animal users to maintain a viable business.  

 

Specifically, the Queensland Framework Could Benefit from Yardsticks:  

Yardsticks act as highlighters, and in this case the yardsticks could highlight protection   

of vulnerable, low dollar value animals; framework mechanisms/ strategies to address the highest 

risk animal handling links; the animal welfare benchmarks being reached ‘on the ground’ 

throughout the whole animal handling chain, and also the welfare outcomes required for industry to 

earn and retain a ‘social license to operate’ from the community.  

 

Monitor and Review New and Existing Regulation 

Another ‘smart regulation’ guideline relevant to the Qld saleyard framework is the need to monitor 

and review regulatory frameworks to amend design flaws and improve their performance over time. 

Apart from the Neumann Report and the 2009 Gemmel Review of the AAWS, there appears to be 

little evidence the Commonwealth or Qld governments have invested effectively in monitoring and 

reviewing the implementation of animal welfare regulation.459 Unfortunately, the AAWS and the 

AAWAC were two crucial initiatives that were abolished in late 2013 with the election of a 

conservative government. At a time when community demand for better farm animal treatment is 

growing exponentially and the livestock industry is becoming increasingly focused on obtaining its 

‘social license to operate’ from the Australian community, abolishing instruments like the AAWS 

and the AAWAC could not have been more counter-productive.  
                                                 

458 Morgan, B., & Yeung, K. (2007). (P 124). 
459 Some government reports have been commissioned, e.g., the Neumann Report (2005) on the farm 

animal welfare codes, the Gemmel Review (2009) on the AAWS and Geoffrey Bloom’s report (2008), which 
is focused on making improvements under the government’s AAWS. See especially chapter four. 
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 To demonstrate its commitment to continuous improvement, the Commonwealth should 

support the establishment of an Independent Office of Animal Welfare to perform the desperately 

needed roles of overseeing the framework’s administration and enforcement and of sourcing 

independently commissioned ‘world best’ scientific animal welfare research.460 – It is anticipated 

that the focus of this Office would be animal welfare policy, independent welfare science and 

animal law. It would direct policy development and manage the development of animal welfare 

standards and guidelines, but would not directly administer or enforce legislation. The Office would 

adopt broad oversight of the enforcement of all animal welfare legislation, and maintain closer 

oversight of live export related regulation, as this area is a federal and not a state responsibility. 

Potential benefits this Office would bring to the framework include: enhancing the legitimacy of the 

system in the eyes of the public, since, unlike departments of primary industries, it has no conflict 

of interest.  

 

 The Office could also facilitate the framework’s adoption of evidence-based science and the 

sourcing of independent scientific research. Most important of all, the Office would be an 

instrument capable of boosting the system’s capacity to protect the most vulnerable interests, meet 

community expectations and help equip industry to earn and retain its social license to operate. The 

idea of establishing this Office has proven difficult to “sell” to the cash-strapped federal 

government, so perhaps packaging it as part of Gunningham and Grabosky’s criteria for a 

successful regulatory strategy may help to get it through.  

 

 Governments also need to implement the recommendations not yet adopted from the 

Neumann Report. Key recommendations included: adopt nationally consistent welfare standards 

that reflect current scientific knowledge, community expectations and competent livestock 

husbandry; consistently maintain and enforce standards; invest in an independent investigation of 

how the framework can be improved, and fund initiatives to make the improvements and to review 

the selection criteria for appointment to animal welfare standards setting and review committees.461 

 

 

 

                                                 
460 For a more comprehensive overview of the aims of the proposed Independent Office of Animal 

Welfare, see 2013-2014-2015, THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA, 
Senate, The Voice for Animals (Independent Office of Animal Welfare) Bill 2015, (Circulated by the authority 
of Senator Rhiannon). 

461 See the recommendations in the Review of the Australian Model Codes of Practice for the 
Welfare of Animals: Final Report. Geoff Neumann & Associates Pty Limited, 2005.  
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6.4 Enforcement Issues 

 

Enforcement within the Qld saleyard framework is impacted by the following regulatory design 

factors: the system’s continued withdrawal from direct regulation and its partial replacement of 

codes with standards and guidelines; the inconsistent adoption of tripartism, leaving some RAGs 

disempowered; the framework’s use of a decentred regulatory strategy, raising the question of 

whether the state can effectively enable compliance under this approach, and also the system’s 

replacement of direct regulation with co-regulation. This approach has left regulators to perform 

‘snapshot’ inspections, enforced by responsive regulation, which in turn relies on self-regulatory 

and market instruments to fill enforcement gaps. To sum up, my fieldwork findings suggest the 

retreat from direct regulation with its associated change in policy, regulatory style and strategy, 

have not boosted welfare outcomes. 

 

 The transition to standards and guidelines accompanying the withdrawal from direct 

regulation is recent and ongoing, so it is not yet possible to gauge the impact that these have had on 

enforcement. However, it must be noted that these new Standards are not accompanied by extra 

resources for enforcement, which may diminish their effectiveness.   

 

a. Animal Welfare Regulation and Enforcement has become De-centred 

 

My research indicates the enforcement strategy used in the Qld framework appears to be polycentric 

governance, a ‘decentred regulation’ strategy, in which the state and the rule of law are still 

prominent, but their roles have changed. 462  Therefore, the state does not necessarily convey 

collective community goals or act as the top authority in making final decisions. My findings show 

that in the Qld framework, the state appears to make animal welfare PIGs responsible for conveying 

goals and negotiating on behalf of the public interest in animal welfare. This strategy also changes 

the law’s role because instead of the system relying on the ‘command and control’ application of 

rules to change industry behaviour, the system attempts to use policies and a limited number of 

third-generational instruments to change behaviour. Quality Assurance systems are increasingly 

relied upon to generate internal monitoring and enforcement of regulation despite the low uptake of 

the relevant QA systems and the limited animal welfare they contain. This decentred regulatory 

strategy is failing both the community and the industry. By not meeting public expectations for 

                                                 
462 For a detailed discussion on decentred regulation, see Black, J. (2001). Decentring regulation: 

Understanding the role of regulation and self-regulation in a ‘post-regulatory’ world. Current legal problems, 
54(1), 103-146.  
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welfare outcomes the framework does not fulfil its goals. Furthermore, by giving industry too 

much regulatory responsibility, industry faces the on-going risk that their non-compliance will 

jeopardise their domestic and international market access.  

 In the Qld saleyard framework, replacing direct enforcement with a decentred version of 

co-regulation has had far-reaching effects. To recap, co-regulation here is the state sharing 

regulatory enforcement with industry bodies and the system allowing targets to comply by their 

own means. I consider this version of co-regulation as decentred because the state’s role has shifted 

from hierarchical to heterarchical, with the state now diplomatically enabling, facilitating and 

mediating RAGs to drive their own compliance. This contrasts with the government’s former more 

direct and costly regulatory role.463  

 As discussed, the decentred co-regulatory approach has limitations. Both the literature and 

my findings suggest that neither industry self-enforcement nor co-regulation between industry and 

other RAGs are functioning well enough to boost compliance. I argue that the assumption that co-

regulation can take over the state’s enforcement role is flawed. My findings demonstrate a 

framework ill-equipped to co-regulate effectively because not all RAGs are sufficiently 

knowledgeable and empowered by the state. Empowered RAGs would know: how the framework’s 

animals are treated; how information disclosure instruments are implemented, and how to 

effectively negotiate for higher standards in industry and government dominated fora. In addition, 

the framework would need to strengthen these aspects: deliberative democracy; transparency; 

legitimacy, and the provision of adequate resources and political will to monitor animals, enforce 

standards, verify compliance and penalise non-compliance. Co-regulation also relies on effective 

independent oversight of the system’s operation.464 All in all, the current decentred co-regulatory 

strategy seems mismatched with the actual nature of this framework. 

 

 My case study findings raise further concerns about how enforcement is operating in the 

system. Although some saleyard staff had confidence in their industry’s capacity to self-regulate 

provided they had solid backup from the regulator, yard managers generally felt frustrated at being 

dumped with the animal welfare enforcement responsibilities previously shouldered by the 

regulator. What caused the most resentment about this shift in responsibility was the view of many 

managers that they lacked sufficient legal or administrative powers to enforce regulation. One 

manager commented that the capacity to issue ‘on the spot fines’ to those who did not comply with 

                                                 
463 See Black, J. (2001), pp104, 146. 
464 See discussion in chapter three. 
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regulation or with his initial directions would be helpful. More specific enforcement obstacles 

identified by yard managers included: the difficulty one remote yard had in getting an inspector to 

attend and the perception that most yard users would not be interested in joining a QA system. 

Some industry respondents also felt that even QA membership would not improve compliance 

anyway. Another core obstacle to enforcement identified by yard managers was that making a 

country town saleyard manager enforce animal welfare regulation exposed this person to potential 

backlash/retribution from disgruntled community members. Consequently, saleyard managers 

cannot be relied on to perform the duties of a surrogate regulator.  

 

b. The Enforcement Pyramid is not Fully Implemented  

 

The community expects regulators to escalate their response to animal welfare issues in cases of 

serious cruelty or repeat offending. This expectation is represented in Ayres and Braithwaite’s’ 

original enforcement pyramid, which relies on the inspectorate’s capacity to move up and down a 

scale of sanctions in response to actors’ fluctuating compliance (i.e., ‘responsive regulation’ 

approach). Persuasive education (about the problem) sits at the bottom of the Pyramid of sanctions, 

followed by shaming for inaction, escalating sanctions to deter non-compliance, criminal 

prosecution and at the pyramid’s apex, the target’s loss of license to trade.465  

 

 However, in Qld, despite the range of penalties available, my findings indicated that use of 

the top, most severe penalties (i.e., gaol terms) is extremely rare, and even the lower level penalties 

(e.g., administrative directions) are not widely used. This impression was only reinforced by 

accessing relevant statistics from the Qld DAF, in which it appeared that in the year 2009, from 

almost 400 animal welfare cases, (involving cats, dogs, horses and farm animals) ranked by the 

Department as major or critical, only a handful of prosecutions resulted.466 The findings did show 

that most RAGs want to see regulators utilising a broader range of sanctions, moving responsively 

up and down the sanction scale, exercising pinnacle sanctions where necessary.  

 

 To explain why this framework’s farm animal welfare inspectorate responds narrowly to 

welfare non-compliance, animal law literature points to resource constraints and the likelihood that 

inspectors are focusing on only the most obvious breaches (i.e., the clearest evidence), the most 

serious welfare problems (i.e., animal death or near death) or the high dollar value animals. My 

                                                 
465 Braithwaite, J. (2011). Essence of Responsive Regulation, The. UBCL Rev., 44, 475. P 482. 
466 This comment concerns the two electronic files, File A Release and File B Release, noted 

especially in chapter four.  
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findings suggest this also applies to the Qld saleyard system. Consequently, enforcement does 

not seem to move up and down the scale of sanctions featured in the enforcement pyramid. The Qld 

framework’s failure to do this erodes the system’s potential for successful ‘responsive regulation’. 

 

Types of Regulatory Standards 

 

The types of regulatory standards being used (performance/ outcome based standards) may also be 

contributing to the insufficient escalation of sanctions in the Qld saleyard system. This is because 

outcome based standards focus on the end animal food product rather than on the actions needed to 

comply with the standard. Breaches of prescriptive type standards are easier to escalate because 

they clearly state the actions needed to comply and it is relatively straightforward for the court to 

determine whether these actions were taken.  On the other hand, despite the types of standards used, 

the tools to escalate breaches up the sanctions pyramid are available to this framework. Inspectors 

can issue informal warnings, guidance, Animal Welfare Directions and then move towards 

prosecution, so the problem may rest more with the lack of presence of enforcement officials.  

 

 Regulatory capture may be another factor impeding enforcement. Regulatory literature 

suggests that because this framework’s regulatory inspectors come from the same industry 

background as those they regulate, visit and maintain co-operative ties with, they are in the highest 

risk category for corruption or regulatory capture.467 My fieldwork indicated that PIG respondents 

viewed enforcement processes as prioritising industry interests over animal and community 

interests. 

 

 To address problematic issues of enforcement, the Qld framework seems to be 

experimenting with the simplest version of a tripartite strategy. This effort involves including a 

member from all three RAG levels in the regulatory development (standard setting) process. 

Another problem is that the scope for tripartism to improve enforcement, as opposed to improving 

                                                 
467 For the purpose of the thesis, ‘regulatory capture’ has been defined as “behaviours, active and 

passive, by responsible authorities, which behaviours act to protect the same illegal, unethical, immoral or 
anti-public interest practices that those authorities are charged with ‘policing’”. This interpretation is taken 
from McMahon, G. (2002, October). Regulatory Capture: Causes and Effects In A paper to the International 
Institute of Public Ethics Biennial Conference. (p. 1). For discussion on regulatory capture risk factors see 
Braithwaite, J., Walker, J., & Grabosky, P. (1987). An enforcement taxonomy of regulatory agencies. Law & 
Policy, 9(3), 323-351. in which they discuss findings from a 1986 study of the disparate enforcement 
strategies employed by Australian regulators of business. See also Grabosky, P. N., & Braithwaite, J. (1986). 
Of manners gentle: Enforcement strategies of Australian business regulatory agencies (p 198-200). 
Melbourne: Oxford University Press. 
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implementation, has been little tested. Tripartism was developed primarily to assist regulatory 

implementation, not as a strategy to assist regulatory development (e.g., standard setting). 468  

Consequently, the Qld saleyard system’s PIGs are not empowered in the manner that tripartism 

intended, and this raises questions about the legitimacy of tripartism in this context. Therefore, 

tripartism’s ability to boost implementation and enforcement is limited.  

 

 The ownership of a saleyard also impacts animal welfare enforcement within a tripartite 

model. Across Australia, cash strapped council owned saleyards are increasingly closing or selling 

to private corporations who aim to run them more profitably. Generally speaking, Torres and others 

suggest that, due to the nature of private corporations, the prospect of successfully co-regulating 

with them ‘at the helm’ is likely to be difficult.469 For instance, private saleyard owners may restrict 

or deny yard access to non-industry individuals, including animal welfare PIGs or other third party 

RAGs like banks or insurance companies. This denial may be based on the individual’s lack of a 

direct, financial interest in these animals. Where this occurs, non-industry RAGs are prevented from 

exercising their coercive force to help co-regulate to boost enforcement.  

 

c. Existing Law serves as Umpire  

 

Animal law and regulatory literature, especially from Morgan and Yeung and Sankoff, suggest that 

investigating how a framework’s enforcement operates can help illuminate the role that the law is 

playing.470 In investigating how a system’s enforcement operates, its enforcement policy, approach, 

regulatory standards (type), and the governance era in which it operates are all indicators of the role 

being played by the law. Another question to ask to ascertain the law’s role in a framework is who 

or what is the law protecting?  

 

 Applying this logic to the Qld context, it appears this system’s law currently plays an 

‘umpiring’ role. That is, the law’s threat is hidden in the shadows and is primarily focused on 

dealing with parties in the enforcement pyramid in response to market forces.471 Overall, it appears 

                                                 
468 Morgan, B., & Yeung, K. (2007). (p 58). 
469 Torres, B. (2007). (p 8). 
470 See for instance, Sankoff in the Introduction of P Sankoff & S White (Ed) (2009). (pp.  2-3). 
471 See Morgan and Yeung (2007) (p. 147). The umpiring role is described as functioning only as a 

reserve coercive mechanism, primarily focused on establishing structural relationships within the pyramid to 
enable parties to transact fairly and in response to competitive market forces. In this role, the law works 
towards facilitating secure transactions and expression within the pyramid, often using competition based 
tools, driven by market forces.   
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that this framework’s law may be protecting first, the state by shifting financial responsibility 

for what is essentially ‘social regulation’ to private interests and resource poor charities and PIGs. 

This system’s law also seems to be protecting the short-term interests of industry, by making it so 

difficult to convict. However, as noted previously, the law is clearly not protecting industry’s long-

term interests.  

 

 I argue this umpiring role is not the appropriate role for law in this framework. There are 

several reasons for this including the inappropriateness of weakening the law’s coercive mechanism 

(in the framework) and attempting to transfer its coercive responsibility to inadequately equipped 

RAGs. This weakening is also ill advised because farm animal welfare regulation is ‘social 

regulation’, which demands a focus on addressing weak social norms (i.e., cruelty).472 Under social 

regulation the system’s least empowered interests (i.e., lowest dollar value animals) must be 

empowered. Instead, the Qld saleyard framework’s animal welfare law seems focused on 

establishing relationships within the pyramid to ensure that transactions driven by competitive 

market forces occur fairly, and with an impression of broad participation.473  

 

 Further, there are other key problems with the law operating in its umpiring role within this 

framework. With regards to regulatory standard setting for example, the law as umpire provides an 

inappropriate context for setting standards. This is because as already noted, regulatory reviews 

often involve only one or two animal protection PIGs (i.e., simplest tripartism). 474 This allows 

standard setting to be dominated by peak industry groups and the state, both of which are driven by 

market values rather than ethical values. In a practical sense, law in this mode is also a problem, 

with the literature confirming that community expectations are rarely met by law that ‘lurks in the 

shadows’ to regulate ‘fragile’ or ‘vulnerable’ interests.475 Within the Qld saleyard (animal welfare) 

system law in its umpiring role is not providing a clear financial disincentive against neglecting the 

most vulnerable (and lowest dollar value) animals. 
                                                 

472 As previously discussed, ‘social regulation’ is understood to refer to the correction of failures of 
the legal system (may involve market failure), especially regarding prevention of harm or promotion of 
positive ends. See especially Bardach, E., & Kagan, R. A. (1982). Chapter one. 

473 For example, although animal (NGO) PIGs may lack empowerment to contribute effectively to 
negotiations for new welfare standards, the animal welfare regulatory website will still claim the participation 
of these PIGs in the process. Potentially this misleads the community to believe the PIGs condoned the 
resulting standards. 

474 Fieldwork also suggests the framework’s animal PIGs are unlikely to have been empowered to 
the level intended by the tripartism policy.  

475 For deeper discussion on animals as ‘vulnerable (legal) subjects’ and how the animal welfare 
regulatory system fails animals, see for example, Satz, A. B. (2009). Animals as vulnerable subjects: Beyond 
interest-convergence, hierarchy, and property. Animal l., 16, 65. 
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 Finally, law in its umpire mode also gives regulatory targets too “broad a berth”, to 

meet regulatory standards in any way they see fit. It does this by using principle, system and 

outcome based standards, which have provided a degree of flexibility that has failed to assist the 

framework to meet its own gaols, leaving outcomes low.   

 

  d. Reform Recommendations 

 

To summarise, to improve enforcement in this framework, changes need to be made on many of the 

levels already discussed. For instance, with regard to regulators, only those with no conflict of 

interest, and with animal welfare at their core should be installed, and even then, the regulator will 

need an independent statutory body to maintain oversight of its activities to help it avoid the 

regulatory capture that it is at risk of, due to its dealings with the same group of targets on an on-

going basis.  Greater resources are needed to ensure that inspectors can monitor all saleyard 

operations, including those in remote areas, with a special emphasis on high-risk points of the 

animal handling chain. Expand the powers of inspection under the Qld statute - to allow for a wider 

range of inspections concerning farm animals to be conducted randomly.    

 

 Inspectors must also be provided with the training to understand that their duty to enforce 

welfare regulation does not discriminate between animals of high and low dollar value. 

Furthermore, regulatory inspectors should carry out the duty of pre and post-sale animal inspection 

to separate and treat or euthanise unfit animals, a duty that is currently often left to overburdened 

saleyard managers. This will require regulatory inspectors to attend the saleyard for both the 

unloading of animals at the start of the sale and the loading of animals at the sale’s completion, 

since these may be the easiest animal handling points to determine unfit animals.  

 

 To improve enforcement in this framework law reform and changes to regulation are also 

needed. At a fundamental level, animal welfare and duty of care breaches should be moved from 

under the criminal law to sit under administrative law, leaving only cruelty offences under the 

criminal law. This will facilitate the use of lower level, administrative penalties, for example, on the 

spot fines, which could perhaps be issued by saleyard managers (or independent welfare officers) in 

response to a target not complying with a direction.  More specifically, under the Qld statute, the 

powers of inspection should be expanded - to allow for a wider range of (farm animal) inspections 

to be conducted randomly.  In terms of the variety of regulatory standards used, the currently 

dominant performance/ outcome type standards should be converted to prescriptive standards where 



 

 

228 

possible, to enable easier enforcement ‘on the ground’ and to assist convictions of non-

compliance by the courts.  

 

 In addition to securing effective regulators and law reform to improve enforcement, the 

framework’s design and mechanisms should also be modified. For instance, the data reveals the 

need for more direct regulation in Qld saleyards, so that non-compliance is met with a command 

and control response, as opposed to economic incentives and an advisory response. Direct 

regulation is especially needed at high animal welfare risk points of the animal handling chain, 

including loading and unloading onto transport, the handling of unfit, weak and low dollar value 

animals at all facilities, and the treatment of young unwanted and “spent” animals throughout the 

chain, particularly leading up to and during slaughter.  

 

 Another core aspect of the framework’s design is its regulatory policy. This framework 

currently adopts the simplest form of tripartism; that is regulatory policy, which includes a single 

public interest group to counterbalance the regulated actors.  A more advanced form of tripartism is 

needed to include a broader range of RAGs and a greater number of PIGs. Further, to be effective, 

the animal welfare PIGs must be present during negotiations and be empowered in a similar way to 

the regulator. These PIGs must be provided with the same access to information and capacity to sue 

as the regulator, and be sufficiently resourced to commission independent scientific studies and to 

prepare appropriately presented arguments for the target audience. Animal PIGs must have a ‘seat’ 

at the negotiating table when the ‘deals’ (e.g., final standard settings) are done, the importance of 

this cannot be underestimated. Consistent with all regulatory policies and approaches, it is also 

essential that framework designers first check that the framework satisfies the pre-requisites for 

effective tripartism and responsive regulation, otherwise the system will be set to fail. 

 

 Besides its regulatory approach and policy, another challenge for framework design is the 

capacity of its regulatory mechanisms to meet its goals. Within the Qld saleyard framework there 

is a reliance on self-regulatory, informational and market-based instruments, some of which lack 

crucial animal welfare information. For example, the National Saleyard Quality Assurance System 

(NSQA) should contain more animal welfare standards and requirements and its members need to 

be randomly, regularly and independently audited, with meaningful penalties applied for non-

compliance. To be successful, the NSQA instrument requires more large retailers to commit to only 

using QA accredited animal food product suppliers. With regard to this framework’s informational 

instruments, there is an urgent need to increase the number and effectiveness of disclosure 

instruments in the framework, especially with regards to clarifying and recording the line of 
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responsibility for animal welfare in each link of the handling chain. This is essential so that 

courts can access specific information regarding the monitoring process and those responsible for 

it.476 

 

 6.5 Understanding and Reforming the Regulatory Culture 

 

Many of the problems inherent in applying the existing regulation stem from three deeply 

entrenched beliefs about farm animal use. These are: the perceived lack of inherent value attributed 

to farm animals; the industry expectation that the law’s role is to facilitate profitable animal use, 

and the assumption that the “fragile interests” of this system’s animals (particularly the low dollar 

value animals) are protected by the market instruments of economic regulation. These entrenched 

assumptions are out of step with the community’s increasing commitment to improve farm animal 

welfare (via their purchasing behaviour). The assumptions are also inconsistent with the 

environmental sector’s findings on how “fragile interests” should be regulated. 477 To improve 

welfare outcomes in the saleyard framework, this regulatory culture must change. With limited 

resources, it is difficult to know where to start and which issues to prioritise, but the literature and 

fieldwork reviewed suggest the following priorities: 

 

a. Improve Regulatory Oversight and Sector Training 

Interview respondents from all sectors were in general agreement that the low level of regulatory 

oversight is a factor impeding welfare reform. A strong and more visible level of oversight is 

required. Reforms that were generally supported by the animal PIG and the animal law sectors have 

been identified earlier. In summary these include: 

 

Establish an ‘Independent Office of Animal Welfare’ 

 

This must be a statutory authority with animal welfare as its core role. Several influential animal 

law experts and politicians have been pushing for this.478 The idea of establishing this Office has 

                                                 
476 For instance, having an accessible record of the person responsible for the breach, evidence of the 

breach itself, and evidence of the suffering caused - all aid the court to convict non-compliant animal users. 
Moreover, boosting convictions will in turn, increase the range of penalties applied, including apex penalties. 

477 See for example, Sagoff’s encouragement to regulate vulnerable interests from a social regulatory 
perspective, forcing a complete change of perspective.  Sagoff, M. (2007). The economy of the earth: 
philosophy, law, and the environment. Cambridge University Press. (Chapters 4 -5). 

478 See earlier reference in this chapter to an overview of the aims of the proposed Independent 
Office of Animal Welfare. 
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proven difficult to “sell” to the cash-strapped federal government, so perhaps packaging it as 

part of Gunningham and Grabosky’s criteria for a successful regulatory strategy may help to get it 

through. Following Gunningham and Grabosky’s lead, it could be argued that establishing the 

Office would be economically prudent because it provides oversight of the framework’s 

performance to ensure it performs, efficiently and equitably and meets its policy goals in a 

politically acceptable manner.479 Another argument in support of the Office, as described in the 

third chapter, is that it is crucial for the future viability of the livestock industry that the federal 

government assist it to gain a ‘social license to operate’ from the Australian community. This can 

only be achieved by disseminating the data collected by an independent body with oversight of the 

framework’s performance and by modifying instrument combinations until the framework meets its 

regulatory goals and its objectives as ‘social regulation’. This means that, in addition to presenting a 

convincing case for how the Office could assist the framework to meet its policy goals, the Office’s 

(potential) effectiveness, efficiency, equitability and political acceptability also needs to be 

promoted. 

Adjust the regulation to be more ‘social regulation’ than ‘economic regulation’ in its type 

In addition to a more visible level of regulatory oversight, to serve the animals’ own interests, the 

regulation should be of the ‘social regulation’ type. 

Increase resources, support and specialised training for inspectorates  

This needs to occur to better equip inspectors to educate industry, especially on cruelty prevention 

strategies, and to improve welfare monitoring and enforcement. Nonetheless, more than an increase 

in resources is needed. Inspectors need more effective guidance, education and support for what is a 

difficult role in an industry plagued by controversy, economic instability and unanswered ethical 

questions. 

Implement mandatory specialised animal welfare training for all those in the framework’s animal 

handling chain 

As previously mentioned, this training should include ‘low stress animal handling’ programs for all 

animal handlers. To boost the morale of animal handlers and increase the respect they receive from 

others in the industry, it would be beneficial to run nationwide competitions in which handlers’ 

skills in low stress animal handling and animal welfare knowledge are tested, rewarded and 

                                                 
479 For discussion on the criterion necessary for a successful regulatory strategy, see Gunningham, 

N., Grabosky et al. (1998).  
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respected by their own industry. This kind of national competition already exists for aspiring 

auctioneers in the saleyard industry and competency in this field appears to have been given 

considerable respect. Inculcating a change in the importance that animal handlers attach to their 

own roles could help shift entrenched paradigms at the base of the current animal handling culture. 

 

b. Enhance Deliberative Democracy 

 

Animal law and regulatory literature have identified a serious cultural disconnect between the 

agricultural industry and a large section of the community. Effective reform will not occur until this 

polarisation is addressed. The AAWS demonstrated some small steps towards bringing opposing 

regulatory actor groups together to help address the growing cultural disconnect between farm 

animal producers and the rest of the community. From this perspective, the liberal government’s 

decision in November 2013, to abolish the AAWS as well as the national AAWAC (Animal 

Welfare Advisory Committee to the Minister for Agriculture) is a retrograde step in addressing this 

disconnect.480  

 

 Regulatory experts including Ayres and Braithwaite and Gunningham suggest that in order 

to deal with a sector’s polarised viewpoints and to maintain legitimacy overall, regulatory 

standards must be determined and implemented in an environment that features effective 

participatory democracy processes.481 

 

 Effective deliberative democracy requires many of the same changes argued for earlier. For 

example, the state must first ensure that industry groups do not control the standard setting process, 

especially in determining the practices deemed ‘routine practices’. Second, more ‘animal interest’ 

representatives must be included in these fora to address the over-representation of ‘animal profit 

interest’ representatives. Third, to optimise their proposed standards, animal interest participants 

                                                 
480 Regarding this removal see for instance, (2013) AAWAC axed in federal government cuts. 

(Electronic version). The Land, Livestock General News, 08 Nov, 2013. Retrieved July 10, 2015 from 
http://www.theland.com.au/news/agriculture/livestock/general-news/aawac-axed-in-govt-
cuts/2677763.aspx?storypage=0.   

481 See chapter two. See especially Ayres, I., & Braithwaite, J. (1992). Responsive regulation: 
Transcending the deregulation debate. Oxford University Press. (p 17, 57, 81). See also Gunningham, N. 
Environment law, regulation and governance: Shifting architectures. (2010, October 2). Power point 
presented at Griffith University. Retrieved April 14, 2015, from 
https://www.griffith.edu.au/__data/assets/.../Neil-Gunningham-2.7.10.ppt. (Slides 18 and 19). In addition, see 
Zittel, T., & Fuchs, D. (Eds.). (2006). Participatory democracy and political participation: can participatory 
engineering bring citizens back in? Routledge, and  

   

http://www.theland.com.au/news/agriculture/livestock/general-news/aawac-axed-in-govt-cuts/2677763.aspx?storypage=0
http://www.theland.com.au/news/agriculture/livestock/general-news/aawac-axed-in-govt-cuts/2677763.aspx?storypage=0
https://www.griffith.edu.au/__data/assets/.../Neil-Gunningham-2.7.10.ppt
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must be able to commission their own scientific research and present effectively to the chosen 

forums. Findings from the regulatory respondent described how difficult it is for these participants 

to argue effectively within the framework’s standard setting processes.  

 

 To amend the existing framework so that it is founded on the principles of deliberative 

democracy, regulatory oversight needs to be taken out of the hands of departments of primary 

industries. Any agency charged with oversight of the regulatory standard setting and reviewing 

process must have the independence, the capacity and the resources to rebalance the financial and 

political lobbying disparities between the arrays of regulatory actor groups competing inside the 

framework. Scientific reports relied upon to justify changes to regulatory standards need to come 

from independently funded studies and reports.  

 

c. Increase Accountability and Transparency 

 

Exacerbating the current disconnect between the agricultural industry and the community is the lack 

of transparency about how food animals are raised, handled, transported and slaughtered. This lack 

of transparency also extends to the community’s inability to access the results of animal welfare 

research and investigations, a fact increasingly raised by parliamentarians lobbying for an 

Independent Office of Animal Welfare.482  

 

 The way forward here is to increase the transparency of each step of the animal handling 

chain. Arguably the best way for the livestock industry to do this is to install closed circuit 

television (CCTV) in their facilities. Coverage of the highest (welfare) risk links in farms, intensive 

animal raising factories, feedlots, livestock trucks, saleyards, live export ships and slaughterhouses 

is important. Ideally, these cameras would be linked to a central database where their footage can be 

independently monitored, ensuring that non-compliance receives an appropriate response. 

 

 Furthermore, all animal food products should be labelled with sufficient detail to reflect the 

production processes and welfare standards these animals endured up to and including slaughter, so 

that consumers can make informed decisions about which animal practices and welfare standards 

they support. If facilities were subject to CCTV monitoring and independent audit of the filmed 

                                                 
482 The results of animal welfare research studies and investigations are often deemed ‘commercial in 

confidence’. See for instance a parliamentary speech by a Labor party parliamentarian. Parkes, M. MP. House 
of Representatives, 119 Chamber, 11 February 2013, speaking on the then Independent Office of Animal 
Welfare that was being proposed. 
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material it may even be possible to grade facilities according to their CCTV animal welfare 

records and this grade could appear on the labelling of the final animal food product.  

 

 The saleyard and broader livestock industry can benefit from increased transparency, 

including footage of animal handling, because it gives industry the opportunity to describe the 

animal practices captured and explain why they are performed in that manner. Practices that are 

initially rejected by the public may be amended to the public’s satisfaction or these practices may be 

explained in a way that overcomes community concern. Alternatively, if views of the practices 

captured remain polarised, this may initiate more widespread debate and motivate independent 

scientific studies in an effort to bring more understanding to the issue and minimise the cultural 

disconnect.   

 

 Lastly, online literature from the federal Department of Agriculture, now the Department of 

Agriculture and Water Resources (DAWR), and the AAWS seem to project a ‘self-congratulatory’ 

regulatory culture, by claiming that Australia enjoys an international reputation as an animal 

welfare leader.483 Considering the small but growing evidence of poor monitoring and enforcement 

of farm animal welfare regulation, the increasingly frequent instances of cruelty exposed in the few 

slaughterhouses visited by a camera lens, and the findings from this project, I would argue that the 

Department’s ‘self-congratulatory’ regulatory culture is inappropriate and impedes farm animal 

welfare reform.  

 

d. Challenge the Commodification of Farm Animals  

 

Political scholars and environmentally conscious law scholars like Torres and Sagoff, highlight 

concepts deeply embedded within the regulatory culture of Western nations as the root cause of 

commodifying farm animals. These concepts must be recognised and overturned. Limiting concepts 

have permeated the economic, political and ideological mechanisms of the Qld saleyard framework 

and its overarching legal system. Limiting concepts include: the tacit acceptance of ‘speciesism’ 

and the belief that ‘market forces’ will protect the welfare of farm animals. For example, during my 

fieldwork, a livestock transporter (anonymous, 2009) commented that: ‘In this business we have to 

                                                 
483 For discussion on Australia’s allegedly “high” international standing in the area of animal welfare 

regulation, see for example, the Australian Animal Welfare Strategy website. Retrieved July 26, 2015 from 
http://www.australiananimalwelfare.com.au/content/australian-animal-welfare-on-the-international-stage. In 
contrast to this view, see Oogjes, G., (2008). Problems with current animal protection – sentient animals 
slipping through the net. From the AAWS website. Retrieved July 25, 2015 from 
http://www.australiananimalwelfare.com.au/content/day-one.  

http://www.australiananimalwelfare.com.au/content/australian-animal-welfare-on-the-international-stage
http://www.australiananimalwelfare.com.au/content/day-one
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have good welfare, we cart live-stock, not dead-stock’. However, this often used cliché, that 

animal industries practice good welfare because their profits rely on it, is increasingly being 

debunked. Goodfellow, Parke and Oogjes have all cited examples where welfare improvements do 

not result in increased productivity, and/or profitability, and where animals exposed to poor welfare 

remain productive. Animal reproduction and growth often continue despite the animal suffering 

psychological or other stresses. Goodfellow (2013) clearly describes this dynamic: 

 

Physiological functioning, brain state, behaviour, physical condition, performance and even 

an animal’s feelings are now all recognised as key factors in assessing an animal’s welfare. 

It is possible to have a physically healthy productive animal that is in a poor state of welfare 

due to, for instance, psychological stress. If this is so, there is little economic incentive for a 

farmer to provide improved welfare, especially if doing so increases costs. . .  (T)he 

argument that animal welfare and productivity are two sides of the same coin is also 

completely out of step with growing community concerns. . .  “(V)alues based 

consumerism” is now spreading throughout the Western world and may expand with the 

growing middle classes of Brazil, India, Russia and China. Livestock industries must strive 

to get ahead of these trends, not to fight them.484  

 

 The speciesism that commodifies farm animals is embedded in the Animal Care and 

Protection Act 2001 (Qld), abbreviated as the ACPA 2001 (Qld) by the differential way in which 

companion and farm animals are regulated. Exacerbating the problem, the dominant belief that 

market forces are the means to achieve regulatory goals appears embedded in all regulation 

affecting saleyard animals. This project’s interview and observational data findings disprove the 

theory that market forces are capable of driving the cultural and behavioural norms necessary to 

meet this framework’s regulatory goals.  For example, some basic animal welfare improvements, 

such as providing pain relief for farm animals that are having bits of their bodies amputated, will 

not necessarily result in higher production, so it lacks the economic incentive for producers to adopt 

the improvement.  

 

 To achieve meaningful improvement in this framework’s regulatory culture, the community 

needs to recognise the oppressive foundations of these limiting concepts and challenge and overturn 

them.  The first step may be to widely disseminate an informational instrument to illuminate the 

                                                 
484 Goodfellow, J., & Radan, P. (2013). Why market forces don’t protect animal welfare. (Electronic 

version). The Conversation, July 1, 2013. Retrieved July 5, 2015, from http://theconversation.com/why-
market-forces-dont-protect-animal-welfare-15501.  

http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
http://theconversation.com/why-market-forces-dont-protect-animal-welfare-15501
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speciesism inherent within the framework. The instrument should also show how the system’s 

expectation that ‘market forces’ will protect animal welfare has failed both farm animals and 

community expectations.    

 

 The next step would be to re-define the statutory definition of animal welfare to reflect 

modern concepts of sentience instead of existing notions of speciesism and market forces. 

Entrenched attitudes can be displaced by the statutory adoption of philosophical concepts. For 

example, by incorporating ‘sentience’, the statute may better trigger the desired behavioural norm 

of respectful, empathic attitudes towards farm animals.485  

 

 Ideally, all framework RAGs should share an updated understanding of ‘animal welfare’ 

that includes recognition of the animal’s emotional state. Animals’ emotional state is sometimes 

acknowledged by the provision that animals should not be suffering from ‘distress’.486 Moreover, 

RAGs also need to share the understanding that ‘good welfare’ is synonymous with what the Farm 

Animal Welfare Council (FAWC) describes as ‘a life worth living.’  Simply put, FAWC (2009) 

divides the quality of life experienced by animals into three categories, with only the top category, 

‘a good life’, qualifying as ‘good welfare’:487 

 

 ‘62. Our proposal; therefore, is that an animal’s quality of life can be classified as a life not 

worth living, a life worth living and a good life.’ (FAWC, p. 17). 

 According to FAWC, for an animal to experience ‘a good life’, it must experience: a good 

quality of life that exceeds the minimum legal standards; fulfilment of its vital and mental needs and 

most of its wants, and adherence to the ‘Banner principles’, previously discussed in chapter two. 

The Banner principles identify which harms should never be inflicted; the necessity for all harms to 

be justified and the need for even justified harms to be minimised.488 In sum, a contemporary 

interpretation of animal welfare requires that in addition to the animal simply being alive, growing 

and reproducing, it should experience ‘wellbeing’, by having access to its natural behaviours and 

                                                 
485 The field of environmental regulation has studied how to trigger desired behavioural norms in that 

field; their findings can help guide the animal law field to achieve the same.  For the general principles see for 
instance, Johnson, S. M. (2008). Is Religion the Environment's Last Best Hope? Targeting Change in 
Individual Behavior Through Personal Norm Activation. (August 7, 2008). Journal of Environmental Law 
and Litigation, 24.    

486 See discussion on the definition of animal welfare in chapter two.   
487 See chapter two.  Council, F. A. W. (2009). Farm animal welfare in Great Britain: Past, present 

and future. Farm Animal Welfare Council. P 17.  
488 For broader discussion on The Banner Principles, see Council, F. A. W. (2009). P 13-14. 
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having a life that can be described as ‘worth living’, a requirement still omitted by many 

regulatory materials.489 Once all sectors share this updated definition of ‘animal welfare’, concepts 

like the ‘intrinsic value’ of individual animals may become more politically palatable to animal use 

industries. 

 If an updated definition of ‘animal welfare’ is able to penetrate the saleyard culture, it will 

help animal users to understand that compliance with animal welfare legislation involves more than 

just the ‘negative duty’ not to be cruel. In this context, compliance requires the ‘positive duty’ to 

provide for the animal’s needs, including its need to be free from psychological stress and to 

experience a life worth living.  

 

e. Promote Change in Existing Behaviours and Attitudes  

Literature from philosophical, political and regulatory scholars suggests the trigger for significant 

behavioural/cultural change in an individual is often not so much a change in the law as the uptake 

of a major new ethical or philosophical concept.490 An on-going challenge for the framework is how 

to present ethical and philosophical concepts that are palatable to individuals within Australia’s 

livestock industries. Different arguments, and different presentations of the same argument, will 

need to be adapted depending on whether the target is consumers, regulators, regulatory impact 

specialists or lawyers etc. For example, the argument that may be most palatable to the culture of 

policy/lawmakers may be that offered by political scholar, O’Sullivan. She opposes the way in 

which farm animal welfare is regulated because it fails to give equal consideration to similar 

interests.  

 

O’Sullivan views this failure as inconsistent with the foundational values of neo-liberal 

democracy. This view may potentially appeal to policy and lawmakers.491 Promoting behavioural 

                                                 
489 Animal welfare is still largely defined, even by regulatory documents as: “the animal’s physical 

state and its capacity to deal with its current circumstances” (see the Australian Animal Welfare Standards 
and Guidelines — Land Transport of Livestock. Version 1.1, September 2012). The problem with this 
definition is that it can be narrowly interpreted, so that only aspects of the animal’s physical state concerning 
its ability to produce are taken into account. For example, the animal may be crippled, but still reproduce or 
provide wool, and its capacity to deal with external circumstances may be interpreted as acceptable, so long as 
the animal remains alive.   

490 Environmental regulatory literature has suggested the uptake of concepts like stewardship and 
social justice to help trigger desired behaviours. See Johnson, S. M. (2008). (pp. 121, 150, 155, 164).  
Political literature suggests the concept of equal consideration. See O’Sullivan, S. (2009). In P. Sankoff & S. 
White (Ed.), (pp122-123).  

491 See O'Sullivan, S. (2011). Animals, equality and democracy. Palgrave Macmillan. (pp. 163-165). 
See also chapters two and three of this thesis. 
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change will be particularly challenging for primary industry inspectorates, and this is another 

reason why inspectorates should sit under departments whose core role is animal welfare.   

 

 The attitudes of framework designers, policy writers and inspectors may also need to be 

shifted to facilitate welfare improvements. The attitudes (or cultural norms) of these specialists can 

often be traced back to their views of the role they believe regulation should play, so it may be this 

view itself that needs to be challenged. For example, the cultural change needed to drive better 

framework design, policy, animal welfare monitoring and enforcement for the lowest dollar value 

animals, may be to persuade specialists that protecting the framework’s most vulnerable interests is 

the core role of regulation. 

 

 Presenting a philosophical idea to trigger behavioural or attitudinal change across different 

sectors is challenging. For example, I propose a new initiative called ‘Close the Gap’ to be adopted 

by the framework’s educational, legal and other animal welfare instruments.  Based on Lovvorn’s 

idea, identified earlier in the thesis, this gap represents the gulf between the commitment already 

shown by the community to support higher standards and the framework’s current failure to deliver 

outcomes consonant with this. 492  The aim would be to disseminate consistently and broadly, 

information about the gap and how to change it.  In addition to ensuring that all sectors are familiar 

with the gap and its challenge, the initiative could help address legitimacy issues by reinforcing to 

industry the need to raise welfare standards and by showing the public that government is proactive 

in improving animal welfare. 

 

 Further, this initiative could be expanded to impact the ‘cultural norms’ of all framework 

sectors. This could be achieved by providing all RAGs with a concise summary of: framework 

regulatory goals; the mix of regulatory approaches adopted by the system and the contributions 

needed from each sector to meet regulatory goals. This overview would reinforce the message that 

the role of animal welfare law is fourfold. Protecting the least empowered interests in the system 

(i.e., the ‘vulnerable’ and low dollar value animals); correcting weak social norms; demonstrating 

deliberative, participatory democracy in all processes and crucially, addressing the risk of 

regulatory capture (and failure) in the framework.  

 

 

 
                                                 

492 Lovvorn, J. R. (2005). Animal Law in Action: The Law, Public Perception, and the Limits of 
Animal Rights Theory as a Basis for Legal Reform. Animal L., 12, 148. 
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6.6 Regulatory Reform and Questions of Legitimacy 

 

Barriers to improving animal welfare outcomes have been discussed above along with some 

recommendations for policy and institutional reform. More specifically, changes must be made to 

the law, regulations and guidelines to overcome barriers and address the perception that some 

regulation is not seen as legitimate. Drawing on the general findings and recommendations 

identified above, this section presents key recommendations for law reform supported by the thesis.  

  

a. Revise the Definition of Animal Welfare 

 

My fieldwork revealed the tendency for the term ‘animal welfare’ to be interpreted by animal use 

industries as “a voluntary extra” or “an additional impost” and by the media as a contentious issue 

concerning activists and extremists. Conversely, animal law literature points to the difference 

between “real” animal welfare and animal welfare for the sake of profit, a distinction that may be 

difficult for consumers to grasp, due to the lack of transparency around farm animal practices.493 If 

the starting point for all animal protection regulatory policy was ‘is it humane’ as opposed to ‘was it 

cruelty?’ then it is reasonable to argue that the law should limit its use of the term ‘animal welfare’ 

to practices that are in the animals’ own interests (i.e., practices relating to the animal’s natural 

behaviours and wellbeing). All the framework’s legal instruments should be reviewed to ensure 

they feature animal welfare in this context. 

 

b. Revise the Statutory Duty of Care 

 

The overarching, general duty of care in the Qld saleyard animal welfare framework and the 

broader Australian animal welfare regulatory framework is not conducive to good welfare. Animal 

law scholars including White claim that the broad nature of the general duty to both provide an 

animal with its welfare needs and not to commit cruelty, (i.e., to not cause ‘…unnecessary, 

unreasonable or unjustifiable suffering’) is too broad, overburdening animal users who are unsure of 

the practices that will comply with the duty.494 It also overburdens courts to determine, case by 

case, whether all practicable actions were taken to avoid the suffering. Inspectors are also 

                                                 
493 See Goodfellow, J., & Radan, P. (2013). See also Timoshanko, A. C. (2015). (p 526-527). 
494 White, S. (2007). Regulation of animal welfare in Australia and the emergent Commonwealth: 

entrenching the traditional approach of the states and territories or laying the ground for reform. Fed. L. Rev., 
35, 347. 
s II.B(ii)&(iii). 
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overburdened because, limited by resource constraints, they are forced to determine what 

actions constitute cruelty and which cases to prioritise. 

 The broad general duty to cause no unreasonable, unnecessary or unjustifiable suffering is a 

principle based standard, as opposed to a prescriptive based standard. This principle based standard 

features in the ACPA 2001 (Qld). On this basis, I argue that the overarching general duty standard 

should be prescriptive. For instance, it could be: ‘A person responsible for an animal must perform 

their duty of care for that animal and must handle and treat it in a humane manner that addresses its 

wellbeing needs’. This revised standard would need to be supported by clear definitions of ‘duty of 

care’, ‘humane’ and ‘wellbeing’.  I will expand on this point in the next section.  

 

c.  Replace Performance Standards with Prescriptive Standards 

 

The types of regulatory standards adopted by the framework do not just impact the overarching 

general duty standard; they also impact the effectiveness of the regulation (e.g., CoPs). The 

standards used in codes and in the newer standards and guidelines relevant to Qld saleyard animals 

are predominantly ‘performance/ outcome’ and ‘system/ process’ type standards. Regarding codes, 

the performance standards are considered when a court tests whether an animal user is entitled to 

the exemption from liability (for breach of the statutory duty of care) based on code compliance. 

However, records from the relevant Qld Department suggest that with so few cases involving Qld 

farm (saleyard) animals, it is unlikely that these standards have received significant attention from 

courts.495  

 In the saleyard context, the central problems with using performance/ outcome based 

standards are first, that by allowing animal users to decide how they’ll perform the activity to 

comply, an assumption is made that handlers know how to perform the activity humanely. This is a 

risky assumption in an industry that does not require formal evidence of humane animal handling 

accreditation. Second, to get evidence that a performance/ outcome standard has been breached, the 

harm (or cruelty) must have already occurred.  For example, during my (fieldwork) observation at 

one saleyard, it appeared that a tired, slow moving “culled” dairy cow was being loaded onto a 

truck (post-sale) by a frustrated handler. The handler was electric shock prodding the cow as she 

took each laboured step. From the perspective of an onlooker with no financial interest in the cow, 

the constant electric prodding may appear to stress the cow unnecessarily, or even to be cruel. 

Reflecting on this scenario however, due to the use of performance based animal welfare standards, 

                                                 
495 The two electronic files, File A Release and File B Release, obtained from S. White were noted 

especially in chapter four.  
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the only way to obtain regulatory intervention may be to capture evidence that the cow was 

unnecessarily distressed or harmed as a result. Hence, it appears that the focus of the regulation is 

not on preventing animal distress or harm, but rather on attempting to address it after the fact.  

 

 In contrast to performance standards, I argue that prescriptive duty based standards would 

be more suitable for the saleyard framework. Prescriptive standards (with a cruelty focus) would 

shift the intervention trigger so that action may be taken before the animal is distressed or 

harmed.496 This type of standard may also assist regulators to move up and down the enforcement 

pyramid, by permitting earlier intervention in response to targets’ fluctuating compliance.  

 

 Looking at the new standards and guidelines, a significant change is that, unlike the 

previous codes, compliance with the guideline corresponding to a standard does not guarantee the 

animal user a defence against a breach of that Standard. This leaves the offender open to a possible 

conviction under their state’s Act.  Another change is that the standards and guidelines appear to 

contain more positive duty standards than the codes. 497   Whilst these changes may be 

improvements, it is unfortunate that most welfare standards within the new standards and guidelines 

remain low, with some even lower than their code counterparts. Furthermore, many of the standards 

in the new instruments are of the performance type, with the potential to perpetuate the same 

problems encountered by codes in this regard.  

 

 Replacing performance standards with prescriptive standards may boost regulatory actors’ 

awareness of not just the welfare outcomes required but also the acceptable means to achieve 

outcomes. Moreover, animal welfare audits require industry to meet verifiable performance targets, 

and prescriptive standards are easier to verify than other types of standards. To gain community 

support for regulatory audits, a body independent of industry could be used to conduct the audits. 

The use of prescriptive standards (in regimes) has been critiqued, and linked to inflexibility, 

complexity, a tendency to date rapidly and the higher cost of frequent reviews. 

 

 Conversely, I argue that the disadvantages of adopting prescriptive standards for farm 

animal welfare codes and standards and guidelines have been overstated.  For example, the 

                                                 
496 Prescriptive standards make it easier because by intervening earlier, regulators have more scope 

to educate on welfare and to move in accordance with the fluctuating compliance of an animal user. For a 
detailed discussion on the benefits of prescriptive standards for animal welfare frameworks, see Radford, M. 
(2001). Animal welfare law in Britain: regulation and responsibility. Oxford University Press. 

497 Positive duty standards set out the duty to take certain actions, as opposed to negative duty 
standards, which simply prohibit actions that result in cruelty or unnecessary suffering. See also chapter three. 
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majority of experienced animal users spoken to during fieldwork offered a maximum of just 

two ways in which most animal handling activities could be performed humanely. Thus, listing two 

or three alternative techniques per (prescriptive) standard within a regulatory document seems 

practical. 

 Applied to the Qld framework however, it may be difficult to increase the ratio of standards 

that are prescriptive. To achieve this, policymakers would need guidance to assess the ethical merit 

of the standards and animal users would need adequate educational information instruments to help 

them comply. In addition, the framework would need to be sufficiently funded to produce and 

disseminate informational instruments and to ensure independent oversight of compliance with 

these instruments.498 

 

 An associated legal reform could be to reconfigure as many standards as possible into 

‘positive duty standards’ (i.e., the duty to take actions to meet animals’ needs) as opposed to ‘negative 

duty standards’ (i.e., the duty not to cause unnecessary suffering). Positive duty standards keep animal 

users focused on the duty they owe to animals as opposed to focusing merely on actions to take to 

avoid exposure to cruelty charges.  However, positive duty standards have been criticised for the same 

reasons as prescriptive standards. I argue however, that these risk factors are outweighed by the need to 

embed the ‘duty of care’ concept within the animal handling chain. If an individual can be persuaded to 

accept their ‘duty of care’, this may trigger deep behavioural change to boost compliance. Further, the 

use of positive duty standards over negative duty standards better aligns with growing community 

expectation that animals are entitled to more than just protection from suffering. 

 

d. Convert Best Practice Initiatives into Binding Legal Requirements 

 

‘Best practice’ initiatives need to be converted from voluntary or aspirational goals to legal 

requirements by incorporating them into enforceable standards.499 Findings indicate that many animal 

users in the saleyard framework view code welfare standards as voluntary, acceptable, and even as high 

benchmarks to aspire to when, in reality, code standards were intended to represent the minimum 

standards accepted by regulators. During the field observation, one transporter referred to code 

standards as “what you aim for, but you cannot always get there”. It appears that unless a standard is 

                                                 
498 Bloom (2008, September) is confident that even under his preferred model of regulating cruelty 

and animal welfare separately, prescriptive standards could still work so long as they are applied in 
conjunction with a social process, like e.g., effective informational instruments. See also chapters three and 
four.  

499 To qualify as “Best practice”, the initiative must improve welfare from an animal’s own 
perspective.  
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directly enforceable from the outset, it will not be taken seriously. Thus, if ‘best practice’ standards 

are what the community expects, then these benchmarks should be incorporated into the standards, and 

enforced by adequately resourced regulators. The fieldwork indicated that this view was widely 

supported by animal (NGO) PIG respondents and literature from this sector generally concurred with 

this view.500 

 

e. Democratise Statutory Review Processes 

 

As already noted, welfare improvements are unlikely unless the power imbalances between the 

framework’s RAGs can be addressed. Power imbalances stem from a combination of single group 

domination of standard setting, insufficient community understanding of the system’s enforcement and 

compliance rates, and a lack of transparency throughout the entire animal handling chain.  

 

 To shift these power relations, animal law literature unanimously favours dismantling the 

undemocratic influence of the livestock industry in setting, reviewing and implementing animal 

welfare standards.501 In addition to establishing an ‘Independent Office of Animal Welfare’, as 

discussed above, and removing agriculture departments from administering and enforcing animal 

welfare law, more and better empowered non industry RAGs must participate in standards 

development and review.502 My findings confirm that besides animal welfare PIGs’ inclusion in the 

processes, they must also be adequately informed and resourced by the state to optimise the 

presentation and uptake of their proposals.503   
  

 Once the committees for setting and reviewing standards contain a more appropriate mix of 

empowered RAGs, the RAGs will be better able to focus on framework goals during negotiations. 

Regulatory literature also emphasises the importance of ‘collective bargaining’ strategies to 

standard setting. Thus, committee facilitators must be able to elicit collective bargaining strategies, 

                                                 
500 See for example, Lowe, D., & Kerkenezov, P, (2012, February 15). Australia’s Contradiction – 

Farmed Animal Welfare. Gateway to Farm Animal Welfare. Animal Production and Health Division. 
Retrieved June 2, 2015, from http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/. 

501 See for instance, Caulfield, M. (2009). Handbook of Australian animal cruelty law. Animals 
Australia. P 57. The Neumann Report, referred to in chapters two to four, also critiqued this undemocratic 
influence of industry. 

502 The farm animal use industry’s gross domestic product (GDP) contribution (by providing animal 
food products to developing nations) is commonly quoted by industry to justify its perceived ‘standing’ to 
dominate the standard setting process. A strong argument against this justification is that GDP contribution is 
not a qualification for setting standards. 

503 This was expressed in animal law literature and reinforced by interview findings.   

http://www.fao.org/ag/againfo/themes/animal-welfare/news-detail/en/c/142469/
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which will also help dissuade groups from challenging each other’s standing to participate in 

standard setting, based on the interests that different groups have in these animals.504   

 

 Another means to equalise the power of the framework’s RAGs is to inform the community 

of low enforcement and compliance rates, as is suggested by reports from some animal PIGs.505 

This can occur by publishing evidence of enforcement failure in the saleyard (animal) handling 

chain. Political literature suggests that to be effective, statements of the relevant legal, moral or 

democratic compulsion to enforce should also accompany the evidence. This information should be 

disseminated to community and politicians to show that the framework, administered on behalf of 

the community, is failing.506  

 

 The requirement for mandatory labelling of animal food products and increased 

transparency of the processes of raising, moving and killing farm animals is important for all farm 

animal welfare regulatory frameworks. Food producers owe this information to the public because 

without it the community cannot make informed purchasing decisions. Mandatory labelling has 

several additional benefits for the animal production industries and for the state. For industry, it 

encourages public confidence in the legitimacy of the livestock industry and its welfare 

framework.507  Labelling also keeps animal users’ focused on animal wellbeing. In sum, labelling 

encourages industry to accept that evolving community expectations for (farm) animal wellbeing 

require proof of constant animal welfare improvement to ensure industry viability. For the state, the 

benefit of mandating labelling is that it saves the state resources normally required to collect similar 

information. Similarly, mandatory labelling is good for regulators because they can utilise the 

information for benchmarking welfare outcomes or to initiate discussion on national standards. This 

instrument still requires resources to audit and to penalise animal users for non-compliance or for 

inaccurate disclosures.   

 

                                                 
504 For example, the argument from the animal (NGO) PIGs that industry groups who profit from 

animals have a conflict of interest when participating in the standards development process, and conversely, 
the argument from animal users that animal PIGs should not have standing to participate in animal welfare 
standard setting, due to a perception that this sector is against animal use in principle.   

505Broadly speaking, low rates of enforcement and compliance are suggested by the content of some 
animal PIG reports like for instance, Lowe, D., & Kerkenezov, P, (2012, February 15).  

506 For the legal compulsions to monitor and enforce, see the Animal Care and Protection Act 2001 
(Qld), s 100 and s 115.  

507 See for instance the RSPCA’s Approved Farming label, embedded with the marketing advantage 
of the RSPCA brand. http://www.rspca.org.au/sites/default/files/website/what-we-do/working-with-farming-
industry/2014_Impact_Report_web.pdf. Retrieved January 2, 2016.  

http://www.rspca.org.au/sites/default/files/website/what-we-do/working-with-farming-industry/2014_Impact_Report_web.pdf
http://www.rspca.org.au/sites/default/files/website/what-we-do/working-with-farming-industry/2014_Impact_Report_web.pdf
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f. Adopt a Values Based Rationale as the Basis for Animal Welfare Legislation 

 

The underlying rationale for most animal welfare statutes is ‘market failure of economic criteria’. 

However, I argue that because the Qld saleyard framework’s statute is a public interest statute, this 

rationale is not the appropriate trigger for regulatory intervention. Earlier in the thesis, public 

interest statutes were described as protecting ‘fragile values’ by triggering intervention in response 

to a failure of ‘values’ (not economic) criteria.508 Therefore, ‘values criteria’ could be applied to all 

farm animal protection statutes to better protect the system’s least empowered interests. As 

previously identified, obvious examples of failing to meet ‘values criteria’ in the Qld saleyard 

system include the unacceptable handling of low dollar value animals and the failure of the 

inspectorate to direct resources to ‘high risk’ animals. 509   

 

g. Introduce Special Measures to Protect the most ‘At Risk’ Animals 

 

My fieldwork showed a tendency for the framework to neglect ‘high (welfare) risk’ animals 

throughout its handling chain. Changes to the law are needed to address this issue. One reform 

would be to require all animal users in the saleyard animal handling chain to be accredited to ensure 

they possess sufficient animal welfare knowledge and animal handling proficiency to work in the 

industry. Another measure could be to identify links of the handling chain featuring the most ‘at 

risk’ animals and animal practices and ensure that codes and guidelines address these. In addition, 

animal handling facilities, including saleyards, could be required (under law) to demonstrate they 

have a formal (approved) system in place to monitor and respond to issues involving high risk 

animals and procedures. A further measure could require inspectors to randomly audit high-risk 

animals and activities.  Moreover, extra resources should be earmarked to regulatory agencies for 

the express purpose of monitoring and enforcing standards for ‘high risk’ animals and ‘high risk’ 

points in the handling chain.  

 

 
                                                 

508 See chapters three to five. 
509 For a more detailed discussion of this central idea, see Plowman, K., Topfer, J., & Pearson, A. 

(2007). Animals and the law in Australia: a livestock industry perspective. ALRC discussion paper, Reform 
Issue 91, Summer.   ‘Values based’ criteria refer to the values upheld in producing the product. This could 
include the animal welfare or environmental protection afforded to the animal or the environment when 
producing the item. This re-classification is crucial because it alters the point at which regulatory intervention 
can justifiably occur, to serve the public interest imperative of intervening to protect the system’s least 
empowered interests. Law scholars, like Sunstein also categorised animal welfare regulation as social and not 
economic.    
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h. Separate the Regulation of Welfare from the Regulation of Cruelty 

 

Separating the regulation of welfare from the regulation of cruelty would enhance enforcement in 

the Qld saleyard animal welfare framework.  As discussed previously, establishing an 

administrative framework to issue ‘on the spot fines’ for duty of care omissions and basic welfare 

breaches in saleyards, would offer several benefits. First, it can help prevent the cruelty and neglect 

that manifests when on-going duty of care omissions and basic welfare breaches are left 

unpunished. Second, it provides prompt responses to minor breaches and frees up resources to focus 

on cruelty investigations. Third, separating the regulation of welfare and cruelty also empowers a 

broader range of actors by for instance, granting saleyard managers the power to issue fines.  

However, as identified earlier in chapter four, to regulate welfare by using a broader range of ‘new 

generation’ tools (e.g., informational instruments and QA) a properly resourced administrative arm 

is required. Without this arm, these tools cannot be effectively managed.  

 

i. Increase Enforcement and Strengthen the Compliance Powers of all RAGs 

 

My fieldwork confirms views expressed in the literature that inspectors wanting to conduct random 

inspections face too many hurdles. Although an inspector has the power to randomly visit a 

saleyard, no yard managers reported inspectors having done this. Indeed, a few yards described the 

inspector’s saleyard visits as being very predictable and several managers commented that they 

would phone the inspector to request their attendance only if they had encountered a serious welfare 

problem. This suggests that it is unlikely that saleyards experience many random visits. 

 

 Inspectors face even greater hurdles if they wish to conduct random inspections in parts of 

the animal handling chain other than saleyards. Many of the saleyard’s animal welfare problems 

originate outside of the yards, but it is difficult for inspectors to satisfy the requirements to perform 

random inspections at farms and feedlots. Inspectors should be empowered to conduct ‘routine’ and 

some random inspections of these facilities. This would help prevent problems such as loading 

animals unfit for transport, using faulty loading ramps or rough handling on the farm, prior to the 

animal’s arrival at the saleyard.  

 

 The degree of discretion attributed to inspectors under the ACPA 2001 (Qld), to decide 

what they will and will not enforce should be curbed. The aim of curbing inspectors’ discretion is to 

prevent inspectors tolerating standards of treatment to ‘low dollar value’ animals that are unlikely to 

be accepted by the community.  My fieldwork suggests the trigger for intervention by an inspector 
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is often only activated when market failure on economic criteria occurs. For example, 

inadequately resourced inspectors could not attend to all animal welfare concerns, so saleyard and 

animal PIG respondents felt they would be more likely to intervene in the incident involving high 

dollar value animals (i.e., a stud bull) over incidents involving bobby calves or “culled” animals 

destined for slaughter after the saleyard. The Act needs to be more prescriptive about inspectors’ 

duties, so that inspectors function more like police to enforce all regulation, devoid of their own 

discretion.  

 Regulatory power for saleyard managers is also important because managers have been 

assigned significant overarching legal responsibility for most animal welfare regulation that occurs 

at the saleyard, and yet they lack sufficient statutory powers to coerce the behaviour desired to 

comply. During my fieldwork, most managers reported feeling overburdened by this degree of 

responsibility. They wanted some responsibility deferred back to regulatory inspectors and some to 

livestock agents. This suggestion is laudable since many of the saleyards’ welfare problems 

originate from other sections of the animal handling chain.  For example, vendors may have 

selected unfit or inadequately prepared animals for transport (e.g., of inadequately prepared may be 

to give too little or too much water or feed prior to long transport journeys, making animals prone to 

fall during transport). Alternatively, livestock truck drivers may have loaded unfit animals or may 

have overloaded animals to the point that some arrive at saleyards injured or dead. Further livestock 

agents may schedule livestock transport pick-ups and deliveries too tightly, failing to fulfil the 

welfare requirements of animals en-route to saleyards, especially animals travelling long distances.  

 

 In addition to expanding yard managers’ powers to fine (welfare) non-compliers, most yard 

managers also wanted vendors, inspectors and livestock agents to be made more responsible for 

welfare problems. The fieldwork data and the literature reviewed generally expressed optimism that 

the recently introduced Australian Animal Welfare Standards and Guidelines: Land Transport of 

Livestock (2012), may help improve traceability of the person responsible for compliance in each 

link of the animal handling chain.  Under these new standards, livestock vendors, agents and 

transporters variously share responsibility for animal welfare compliance throughout the chain 

preceding the saleyard link. Theoretically then, it should be possible to trace the person responsible 

for selecting (on farm or at feedlot), loading (onto truck) or selling an animal considered unfit for 

sale at the yard. 

 

 A more specific frustration of some saleyard respondents was their ability to effectively 

escalate a patron’s refusal to obey the manager’s animal welfare directive. This situation could 

potentially be resolved in four different ways: the manager could ban the patron (unlikely); the 
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manager could call in the inspector to address the issue (questionable due to limited access to 

the inspector); the manager could call on the patron’s employer or peak industry body to address the 

issue (time consuming and political) or the manager could walk away in frustration. Some managers 

wanted to possess the administrative power to promptly escalate the problem themselves, by issuing 

an ‘on the spot fine’ in a situation like this. This request seems reasonable.  

 

 Regarding Qld saleyard animals, police and the RSPCA have some enforcement powers 

under the Qld Act, but my findings suggest that, for them to become more effective co-regulators, it 

is not mere legal power they need but also additional financial resources and specialised training for 

their staff to operate in this area. In addition, and perhaps just as importantly from a political 

perspective, the RSPCA and police need memorandums of understanding (MOU’s) with DAF and 

the support of their own organisations to play a more active role in this framework. Gaining 

sufficient support from their (own) organisations to play a more proactive role in the farm animal 

welfare system is complex. For example, some evidence suggests that by advocating for farm 

animal welfare, the RSPCA exposes itself to threats from the animal use industry, which may 

potentially impact not just the charity’s ability to enforce for farm animals, but also its capacity to 

enforce for companion animals.510  

 

 With regards to RSPCA Qld’s involvement in farm animal welfare, the MOU between 

Qld’s RSPCA and Qld’s DAF is said to limit RSPCA’s role in this area.511  However, it may also be 

argued that given the RSPCA’s broader purpose, and considering the non-specific wording of this 

(non-enforceable) MOU -  RSPCA Qld should not be deterred from enforcing within the Qld 

                                                 
510 To illustrate the tensions between farm animal welfare enforcement bodies and the animal use 

industry, see first, a 2013 online article by the RSPCA West Australian (WA) President. She made 
recommendations for how the livestock industry could meet the community’s demand for increased 
transparency of its animal practices and encouraged industry to move beyond justifying existing practices in 
its research and development.  See Bradshaw, L. (2013). Animal welfare scrutiny will increase (Electronic 
version). Retrieved January 16, 2014, from 
http://weeklytimesnow.com.au/article/2013/11/12/588923_opinion-news.html. See also a 2015 online 
industry journal article discussing a WA parliamentary enquiry into RSPCA WA’s operations prompted by a 
‘Shooters and Fishers’ politician. The politician claimed “the charity had become increasingly political and 
promoted activist views”. The same RSPCA WA President argued there was no substance in the accusations, 
and that “Some of the submissions (against RSPCA) have come from vested interest groups, such as farm 
lobby groups.” Retrieved September 19, 2015 from 
http://www.farmweekly.com.au/news/agriculture/livestock/general-news/rspca-insulted-by-
inquiry/2742802.aspx?storypage=0.  

511 See the MOU referred to earlier in thesis. White quotes the MOU’s wording in White, S. (2007). 
Regulation of animal welfare in Australia and the emergent Commonwealth: entrenching the traditional 
approach of the states and territories or laying the ground for reform. Fed. L. Rev., 35, B(i). 

http://weeklytimesnow.com.au/article/2013/11/12/588923_opinion-news.html
http://www.farmweekly.com.au/news/agriculture/livestock/general-news/rspca-insulted-by-inquiry/2742802.aspx?storypage=0
http://www.farmweekly.com.au/news/agriculture/livestock/general-news/rspca-insulted-by-inquiry/2742802.aspx?storypage=0
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saleyard framework, especially where evidence exists of the suffering of high risk and low 

dollar value animals. Other bodies that could be enlisted to help administer, enforce or oversee the 

relevant provisions of the (welfare) statutes include:  the Commonwealth, the (relevant) state 

Attorney General’s Department or the proposed ‘Independent Office of Animal Welfare’. 

 

 

j. Other Measures 

 

The above discussion relates primarily to changes required in the Qld legal regime. Although not 

the focus of this thesis, it is clear that changes also need to be made to the Commonwealth animal 

welfare legal regime. Two priorities for law reform at the Commonwealth level should be to: 

 

Harmonize all Australian State and Territory Animal Welfare Laws:  

The current inconsistent approach hinders parties attempting to enforce or improve existing law.512 

Harmonisation is needed so that the cruelty offences prescribed and the legislative approach of all 

Australian states is consistent. The ‘harmonising’ of State and Territory animal welfare laws was a 

project being undertaken by the federal Department of Agriculture, (now DAWR). With the axing 

of both the AAWS and the AAWAC however, the potential for harmonisation to occur within a 

reasonable timeframe is uncertain. This exercise must be undertaken by an agency that is not 

hampered by the conflict of interest that DAWR’s cultural views and commitment to profitable 

industry bring.  This review should also look at the exemptions and defences to convictions under 

all state Acts that users of production animals enjoy via the various welfare codes of practice for 

farm animals.  

 

 Protect against the Drive to Lowest Standards by operation of International Market Forces:  

The potential for international farm animal welfare standards to undermine Australia’s domestic 

farm animal welfare standards must also be addressed. Empowered through the World Trade 

Organisation (W.T.O.), animal food products produced under lower animal welfare standards 

overseas continue to be imported into Australia. This increases the pressure on Australian 

producers, including those in the Qld saleyard framework, to cut costs in their animal handling, 

production and killing processes. Some animal and environmental law literature suggests this 

                                                 
512 For a summary of this inconsistency and its consequences, see Caulfield, M. (2009). P 121-123. 

State, territory and Commonwealth governments, have between them, nine different sets of laws relating to 
various aspects of animal cruelty, and there is a lack of uniformity/ orientation between different state’s Acts 
and regulators. 
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should be addressed by working to establish internationally agreed treaties to prescribe 

production standards for animal food products. 513 This may be the only way for Australia to 

ensure that imports reach standards equivalent to Australia’s domestic standards.514   

 

 Finally, although I support the current drive to give all animals, including animals farm for 

food, ‘legal personhood’ I agree with Lovvorn, that this issue should not be allowed to exhaust the 

limited human and financial resources available to lobby for animal law reform. 515 In prioritising 

the barriers that must be removed, my findings are consistent with Lovvorn’s conclusion. That is 

that, given the eminent legal minds already focused on the personhood issue, and given the volume 

of animal protection standards not being enforced, advocates should prioritise collating evidence of 

the failure to enforce (standards). Following this, advocates should focus on the lack of wellbeing 

experienced by farm animals, whether standards are being complied with or not.   

 

6.7 Implications for Animal Welfare Regulation in Other Jurisdictions 

 

By applying established regulatory theory to a novel area of animal welfare regulation (i.e., the Qld 

saleyard framework), this thesis has shed some much needed light on how animal welfare 

regulation is operationalised in parts of the livestock handling chain that the community rarely sees. 

Insights drawn from the study help to illuminate:  the nature of the barriers that are preventing 

improved animal wellbeing outcomes (especially for low dollar value animals); the impact of 

different regulatory tools; the inappropriateness of the current regulatory framework’s design; how 

‘smart regulation’ principles may but will not necessarily optimise regulatory performance, and 

lastly, some cultural changes and regulatory reforms that could strengthen enforcement and enhance 

animal welfare.   

 

 This project and its findings may be useful to other farm animal welfare studies. Findings 

that may have cross-jurisdictional interest include: the data which demonstrate the perceptions of 

                                                 
513 To counter competition by imported products of a lower standard, governments should be free to 

impose significant import taxes, a move that seems to be prevented by the current WTO, GATT (General 
Agreement on Tariffs and Trade) arrangements. See also chapter. 

514 For a more detailed discussion on this see Plowman, K., Topfer, J., & Pearson, A. (2007). Also 
see Sagoff, M. (2007).    

515 As discussed in chapter two, legal personhood for animals would abolish their current legal status 
as “property”. It is most strongly promoted by those with an abolitionist philosophy, see Francione, G. (1995 
(pp. 50-91). In contrast, see the incrementalist approach to animal welfare reform in Singer, P. (2003). 3. For 
the pragmatic incrementalist (often described as welfarist) position, see Lovvorn, J. R. (2005). 133. See also 
Weisbrot, D., (2008), 1-4.  
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various sectors on key animal welfare concepts; the identification of barriers which prevent 

effective enforcement and compliance in farm animal welfare frameworks; insights into how farm 

animal welfare regulation is operationalised, ‘on the ground’ inside Qld saleyards, and the 

identification of small changes that can potentially be made to the system’s legal structures, 

regulation and regulatory culture to improve welfare outcomes. The small changes suggested may 

be transferable and capable of assisting other farm animal welfare frameworks to meet regulatory 

goals. The data identifying the principles of ‘smart regulation’ (design) that are useful to this 

framework may also apply to other farm animal welfare systems. The ‘smart regulation’ principles 

best suited to the Qld saleyard system may be especially relevant to other animal welfare systems 

that regulate (diffuse) individuals in order to protect “fragile values”.  

 

 In light of the case study within this thesis, the major lessons learned from applying the co-

regulatory approach (including some but not all of the ‘smart regulation’ design guidelines) to the 

Qld saleyard framework are:  

 

• All sectors in the framework agree on the need for major changes in order for the 

system to succeed.  

• Less invasive regulatory approaches coupled with a range of third-generational 

regulatory instruments do not, on their own, bring about framework success. They are 

reliant on the state’s ability and political will, to design a regulatory framework that 

suits the framework’s unique needs. Less invasive approaches and third-generation 

instruments also need the state to both inspire and empower RAGs to co-regulate 

effectively, and to review and readjust the framework to optimise success.  

• Looking at this system from the perspective of ‘smart regulatory design’, as previously 

mentioned, it appears that the system’s foundation rests on a flawed assumption. I argue 

that farm animal welfare regulation is not economic regulation capable of fixing animal 

welfare problems by using market instruments to manipulate market forces.  

 

 It is hoped these insights will be useful and relevant to farm animal welfare regulation in 

other jurisdictions.  
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6.8 Conclusion 

 

In this chapter I have combined ideas from the previous chapters’ literature analysis with the 

fieldwork findings to generate relevant and appropriate reform recommendations for farm animal 

welfare regulation.  My literature review included the views of major Australasian animal law 

specialists’, renowned regulatory theorists, animal protection PIGs that have observed and dealt 

with the Australian livestock industry and international political scholars. My fieldwork interviews 

featured representatives from the Qld saleyard sector, the Australian animal welfare PIG sector and 

a representative from one Australian farm animal welfare regulator.  Findings were also informed 

by anonymous observation of two saleyards during their normal day’s operation.  

 

 My findings were grouped around five key themes: barriers to welfare improvement; the 

current and potential use of ‘smart regulation’ ideas; enforcement issues; understanding and 

reforming the regulatory culture, and regulatory reform including law reform and questions of 

legitimacy. The appropriate goals for this framework have been interpreted more broadly than 

simply reducing the occurrence of cruelty offences and duty of care omissions. Goals have been 

interpreted to include meeting the objectives of ‘social regulation’.   

 

 Key findings revealed that barriers to improving the system’s welfare outcomes exist right 

through the framework, from start to finish. Problems begin with the framework’s design and its 

approach to regulatory development. These are compounded by power imbalances between 

regulatory actor groups (RAGs); problems with the regulatory culture and enforcement failures; 

community opposition to welfare standards; challenges for the courts to convict and questions about 

the legitimacy of the framework’s agricultural regulator. Other barriers to improved outcomes 

include the regulations themselves and the system’s development and review processes. It appears 

the saleyard industry is not sufficiently meeting community expectations for animal welfare; and 

thus it may be failing to achieve its ‘social license to operate’.  

 

 My findings demonstrate the chief casualties of the current regulatory framework are 

animals of low dollar value. Tragically, the regulatory framework has not responded to effectively 

address the risks faced by these animals. This is evidenced by the diminishing regulatory 

inspections at saleyards and other animal handling links, and the recent withdrawal of federal 

funding and resources from the AAWS and the AAWAC.  
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 Changes to the framework are needed to improve animal welfare outcomes and there is 

no escaping the need for some degree of law reform to enable this to occur.  To sum up, the 

literature and fieldwork data reviewed suggests that the (proposed) legal reform most supported by 

respondents was the need for the state to take more responsibility to enforce animal welfare law. 

Without this, each link in the chain lacks the credible threat required to gain compliance. Another 

broadly supported reform recommendation was to replace the overarching ‘general duties standard’ 

(i.e., “no unnecessary suffering”) in the ACPA 2001 (Qld) with a standard that provides animal 

users with a clear understanding of the compliance outcome required.  

 

 Other proposed reforms that were widely supported include:  harmonising the legislative 

approach of all state animal welfare Acts; changing the law to ensure the framework’s top level 

penalties are actually used (i.e., to overcome the ‘Benign Big Gun’ dynamic); empowering saleyard 

managers and other persons of authority to issue prompt administrative penalties (e.g., fines) for 

animal welfare non-compliance, and changing the law to ensure that livestock agents, producers and 

others in the animal handling chain share liability for welfare breaches (effectively removing some 

legal liability currently assigned to yard managers). Finally, but crucially, establishing an 

administrative arm to issue and manage information and other third-generation instruments for the 

framework was well supported across respondent sectors and the literature reviewed. However, 

despite the need for the administrative arm, especially under the system’s current governance, the 

point was made that the arm can only be effective if it is adequately empowered and resourced. 

 

 The fieldwork identified barriers to framework success, and discussed reform suggestions 

with respondents. Although some suggested reforms were not broadly supported, they may still 

have the potential to address framework problems. Reforms with this potential include:  

 

1 making it mandatory for inspectors to attend every sale;  

2 replacing all agricultural animal welfare regulatory agencies by sufficiently empowered 

independent regulatory bodies and creating a powerful federal oversight body (e.g., 

Independent Office);  

3 changing the legal regime from an ‘animal welfare’ to an ‘animal rights’ model;  

4 moving the regulation of animal welfare (e.g., duty of care) from under the criminal law 

to be dealt with by administrative law, to fill what law experts refer to as an 

“enforcement gap”. This reform requires an administrative arm to audit/ manage 

informational instruments. 
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5 replacing the systems and performance/ outcome based standards with more 

prescriptive standards;  

6 altering the legislative trigger to respond to unacceptable animal handling and welfare 

issues concerning vulnerable and low dollar value animals;  

7 establishing a legal requirement that all animal handling facilities have ‘animal welfare 

risk management systems’, ‘compliance agreements’ and ‘access agreements’ (for 

observers) in place. Further, that facilities hire only welfare accredited staff;  

8 curbing inspectors’ existing discretion to decide which parts of the law to enforce, and 

strengthening police powers to compel police to more proactively enforce animal 

welfare law;  

9 relaxing ‘commercial in confidence’ laws to increase the transparency of industry 

operations and animal welfare research findings;   

10 making it mandatory that non industry regulatory actor groups (RAGs) enjoy the same 

access to framework information as the regulator;  

11 legally requiring an independently sourced scientific report in addition to that 

commissioned by industry, for use in the regulatory standard setting process, and  

12 effectively ‘rebranding’ the term ‘animal welfare law’ by portraying it more positively 

in legal and regulatory materials being produced.   

 

 In addition to suggested law and structural reforms, refining the regulatory culture to 

improve animal outcomes also requires adjustments to how enforcement is performed. Some 

adjustments overlap with the above-suggested changes for dealing with framework barriers. Besides 

the adjustments above, changes related to enforcement that may help refine the regulatory culture 

are:  

• increasing the use of informational instruments (e.g., disclosure and dissemination 

instruments);  

• re-instating command and control regulation for high risk animals (i.e., low dollar 

value) and for high risk links of the animal handling chain (e.g., loading ramps at 

saleyards, farms and slaughterhouses);  

• disseminating through industry and government the concept that animal welfare 

regulation is ‘social regulation’ as opposed to ‘economic regulation’. (i.e., help refocus 

on the animals’ own interests’);  

• creating market demand for QA accreditation and establishing regular, random, 

independent audits of its members;  
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• providing initiatives to engender animal welfare skills and pride in the industry’s 

animal handlers, and  

• empowering frustrated saleyard managers and other authoritative persons with the 

administrative powers to penalise non-welfare compliant patrons.   

 

 The greatest difficulty in attempting to prevent or address framework barriers to better 

welfare is that many barriers are deeply entrenched and insidiously intertwined, reinforcing their 

grip on the status quo of unsatisfactory welfare outcomes. The framework’s roots are deeply 

embedded in neo-liberal legal philosophy that categorises this regulation as ‘economic regulation’. 

Moreover, the philosophy is connected to entrenched beliefs about farm animal use; conflicting 

views about whether farm animals have inherent value; expectations that the law’s role is to 

facilitate profitable animal use, and the assumption that ‘economic regulation’ can protect the 

framework’s “fragile interests” (e.g., weak and low dollar value animals) The dominant neo-liberal 

philosophy also manifests in the state’s reliance on agricultural departments for enforcement and 

the state’s limited inclusion of animal interest RAGs in the  welfare standard setting process.   

 

 I argue that neo-liberal legal philosophy has inaccurately categorised farm animal welfare 

regulation as economic regulation when it is social regulation.  The neo-liberal perspective 

impacting the system corresponds with belief patterns that are out of step with reputable survey 

evidence that shows consumers’ growing commitment to improve welfare for farm animals. Neo-

liberal regulatory approaches are also inconsistent with the conclusions of the environmental sector 

regarding how “fragile interests” (e.g., farm animals) should be regulated.  

 

 Besides the issues related to framework enforcement, the thesis showed that the variation in 

RAG’s beliefs and attitudes about (key) animal welfare concepts (e.g., ‘unfit animal’, ‘duty of care’ 

and ‘welfare’) also obstructs welfare improvements. To improve welfare outcomes, greater 

alignment is needed, and regulatory literature recommends that this alignment can only be achieved 

by introducing a philosophical/ethical concept powerful enough to alter the behavioural (and 

cultural) norms of diffuse individuals. The thesis has raised some ethical/ political concepts that 

may be up to the task, but finding one capable of altering the (deep) thought paradigms of 

individuals from different sectors of the framework will be challenging.  

 

 In addition to aligning how the different (framework) sectors understand key welfare 

concepts, the performance of framework designers and regulators needs to be more aligned with the 

community expectation that these bodies will fulfil the social justice aspect of their roles.  
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 As a potential guideline to aid the framework’s capacity to monitor and increase 

compliance and improve animal outcomes, the ‘smart regulation’ guidelines have been considered 

by the thesis. Specifically, these guidelines were viewed to determine first, the extent to which they 

may be operating in the framework already. Second, to determine which (under-utilised) guidelines 

should be adopted (or enhanced) to boost framework performance. I argue that not all guidelines are 

suitable for the Qld saleyard animal welfare framework. For example, the system incorporated the 

guideline that targets be given maximum flexibility in how they meet regulatory standards, but my 

fieldwork suggests this has not improved welfare outcomes. Flexibility can create confusion in 

regulatory targets, and my fieldwork indicated possible confusion amongst animal handlers that was 

only exacerbated by the system’s use of performance (i.e., outcome) based standards. Findings 

demonstrated that performance standards commonly led targets to focus solely on the task they 

needed to perform (e.g., moving an animal without bruising its meat) rather than on the manner in 

which they should perform the task to minimise the animal’s stress and respect its inherent value. 

  

 Some of the untried or partially adopted ‘smart regulation’ guidelines still have untapped 

potential to be better applied to the system to boost improvements. However, for this to occur, the 

state must first ensure the framework possesses or can develop the conditions and resources 

conducive to the guideline’s success. For example, a co-regulatory approach accompanied by a 

(broad) range of third-generation regulatory instruments should only be adopted by the Qld saleyard 

framework if the system has the required conditions and resources for the guideline to succeed. In 

other words, the framework’s RAGs and targets need to be sufficiently empowered, resourced and 

guided by the state (aided by independent experts) to use the mechanisms effectively first.  

 

 Applying another ‘smart regulation’ guideline to the Qld saleyard framework, the state 

cannot utilise the coercive powers of second and third party RAGs to boost framework performance 

unless RAGs are sufficiently empowered with information, motivation and collaborative strategy 

building skills. In general, my findings suggest that the Qld framework is not yet sufficiently 

equipped to co-regulate effectively. Further, although potential exists for the state to further utilise 

the coercive capacity of third party RAGs, the state must first have the political will to create the 

conditions conducive to this. 

 

 As stated earlier, one means to help create conditions conducive to co-regulation in the Qld 

saleyard framework would be to make banks, insurers and other third party RAGs who trade with 

industry share liability for animal welfare breaches. To secure the assistance needed to drive 

compliance, shared liability may be necessary. On the other hand, to ensure the effective 
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participation of third party RAGs (e.g., animal protection PIGs) who do not trade with industry, 

perhaps the state could guarantee PIGs free access to observe and document compliance levels 

across all links of the animal handling chain.516  To ensure their input is effective, animal PIGs 

should also be assisted to commission independent scientific research in support of their proposed 

standards.  

 

 Overall, my findings suggest that current ‘smart regulation’ initiatives have had little 

success in the Qld saleyard sector. Saleyard managers and other industry actors are reluctant to 

shoulder more welfare regulatory responsibility themselves and industry exhibits confusion and 

resentment over the replacement of ‘direct regulation’ with a ‘co-regulatory’ approach.  

 

 The co-regulatory approach appears to comprise some but not all of the ‘smart regulation’ 

guidelines. The main lesson to be drawn is that, before the state imposed a particular regulatory 

approach on the Qld saleyard framework, it should first have examined the unique needs of the 

system’s regulation and of the system’s suitability for this approach. Instead, it appears that, the 

state has applied the co-regulatory approach to this system – including some but not all of the 

‘smart regulation’ guidelines - without first committing itself to properly resource, empower and 

direct the reform effort.  As a result, the current approach is more focused on government cost-

cutting and creating a ‘smoke-screen’ of a protective regime, than on bringing about real animal 

welfare improvements.  

 

 In the light of these findings, some key conclusions can be drawn.  The first is that the Qld 

saleyard framework’s increasing reliance on market regulation is not protecting the wellbeing of 

this framework’s most disadvantaged interests (i.e., vulnerable and low dollar value animals), and 

this failure should prompt a review of the proper role for animal welfare law to play in this 

framework. Further, I support Goodfellow’s view that non-compliance resulting in animal distress 

or harm must trigger an immediate punitive enforcement response in the relevant link of the 

framework’s animal handling chain. Moreover, framework designers should prioritise protection of 

the system’s most disadvantaged interests, and neither the perpetrator’s attitude to compliance or 

the financial value of the affected animal are valid determinants of which enforcement response 

                                                 
516 For an opinion piece describing the obstacles facing community efforts (including animal PIGs) 

to document routine practices and animal welfare compliance levels within the (often inaccessible) production 
animal industry, see for instance, O’Sullivan, S. (2015, August 25). Gagging debate won’t right this wrong. 
The Sydney Morning Herald, p. 10. Retrieved August 26, 2015, from 
http://www.smh.com.au/comment/gagging-debate-wont-right-this-wrong-20150824-gj69ns.html.  

http://www.smh.com.au/comment/gagging-debate-wont-right-this-wrong-20150824-gj69ns.html
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should be triggered. 517  

 

 Another key conclusion is that without effective informational instruments supported and 

managed by a well-resourced administrative body, the framework is not demonstrating compliance 

with welfare standards. In addition, contrary to what actually seems to have occurred, the 

framework should only be redesigned according to the ‘smart regulation’ guidelines if the effort is 

matched by the requisite political will and resources to ensure the effectiveness of these reforms.  If 

the state lacks the commitment to make co-regulation, including the ‘smart regulation’ (design) 

guidelines work effectively, the only option is to revert to a more ‘direct regulation’ approach.  

 

 A third conclusion is that even if the Qld saleyard framework does adopt more aspects of 

‘smart regulation’, they must be seen for what they are, a supplement to direct regulation rather than 

a substitute for it.  

 

 Finally, the deficiencies identified in the Qld saleyard animal welfare regulatory system 

appear consistent with those in the broader Australian (neo-liberal) regulatory system. For instance, 

in overviewing the broader neo-liberal reforms of the 1980’s-1990’s and beyond, Gunningham 

(2009) points to: the Australian federal government’s establishment of a Department of Finance and 

Deregulation; decreasing debate on complex public policy; the limited effectiveness of voluntarism 

and negotiated agreements; the ongoing failure of regulation to ‘bring laggards up to a minimum 

legal standard’; the lack of both proper risk assessments before new interventions and proper 

reviews post intervention; and the tendency for meta-regulation (i.e., with a private market 

approach) to aid governments to abrogate their regulatory responsibilities regarding intractable 

community problems.518  

 Although much of Gunningham’s ongoing research is focused on environmental law and 

governance, his conclusions appear pertinent to the animal law regulatory sector. 519  Besides 

identifying the limitations of adopting market based values and criterion, he also emphasizes the 

                                                 
517 Arguably, this focus may also be justified by the fundamental values at the base of neo-liberalism. 

O’Sullivan has noted that although liberal theorist, John Rawls (1971) accorded human animals an entitlement 
to protection, whilst according non-human animals only an entitlement to humane treatment or charity, at a 
more fundamental level, even Rawls accepted the idea of positive discrimination to favour the most 
disadvantaged interests. See O’Sullivan, S. (2009). In P. Sankoff & S. White (Ed.), (p 122).   

518 Gunningham, N. (2009). Environment law, regulation and governance: Shifting architectures. 
Journal of Environmental Law, 21(2), p 211. 

519 Martin, P., & Gunningham, N. (2014). Improving governance arrangements for sustainable 
agriculture: Groundwater as an illustration. Australian Journal of Environmental Law, 1(1), 5, p 23. 
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need for politicians and policy makers to recognize the complexity of regulatory problems and 

utilize empirical evidence wherever possible. 520  Applied to the Qld saleyard animal welfare 

framework, this recommendation supports an argument for this framework’s designers/ decision 

makers to better utilize both the findings of regulatory researchers (e.g., environmental researchers) 

and the observations (within the saleyard chain) of animal PIGs.    

 Having uncovered problems with neo-liberalism and free-market fundamentalism, 

environmental and animal law researchers alike emphasise the need to strengthen mechanisms 

(beyond intervention) to protect these frameworks’ most disadvantaged interests as well as the 

public interest.521 Strengthening these mechanisms may include a pendulum swing back towards 

more regulation and government intervention. This thesis would support such a move based on the 

view that private legal action (e.g., consumer pressure, charities and philanthropic resources) cannot 

be relied upon to defend social justice values (i.e., protection of farm animals). 

 

 

 

 

 

 

 

 

 

 

 

                                                 
520 Gunningham, N. (2009), p 212. 
521 Martin, P., & Gunningham, N. (2014), p 23. See also Timoshanko, A. C. (2015) and Goodfellow, 

J. (2014). 
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Appendix A 

Table A1 

 Table of Acronyms used in Thesis 

Table of acronyms Meaning 

ABS Australian Bureau of Statistics 

ACPA Animal Care and Protection Act 2001 (Qld) 

ACT Australian Capital Territory 

ASEL Australian Standards for the Export of Livestock 

AWWG Animal Welfare Writing Group and/ or Animal Welfare Working 

Group. Groups involved in developing the new suite of standards 

and guidelines for Australian farm animals.  

Code Code of Practice for the Welfare of Animals (for various species 

of farm animal) 

Commonwealth DAFF Federal Department of Agriculture, Forestry and Fisheries 

CoP Codes of Practice (for the Welfare of Animals) 

DAF and DAFF Department of Agriculture and Fisheries or Department of 

Agriculture, Fisheries and Forestry 

Federal DA  Australian Commonwealth Department of Agriculture 

(Department of Agriculture and Water Resources or DAWR from 

2016) 

MLA Meat and Livestock Australia, peak industry group. 

NGO Non-government organisation 

NLIS National Livestock Identification Scheme 

NSW New South Wales 

OH&S Occupational health and safety 

OIE World Organisation for Animal Health 
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PIG(s) Public interest group(s) 

Qld Queensland 

Qld DAF Queensland Department of Agriculture and Fisheries (formerly 

Qld DPI or Qld DEEDI) 

RAGs Regulatory actor groups 

RIS Regulatory Impact Study 

RSPCA Royal Society for the Prevention of Cruelty to Animals 

SA South Australia 

SRG Standards Review Group and/ or Standards Reference Group. 

Groups involved in developing the new suite of standards and 

guidelines for Australian farm animals. 

TOF Time off feed standard for bobby calves. Concerns the time that 

industry is permitted to deprive young calves of food for, between 

calves last feed and their slaughter (with the animals most likely to 

be trucked from farm to slaughter.) May involve two separate 

transports, first from property to pick-up (or sales) point and then 

onto another truck to slaughter. 

UK United Kingdom 
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Appendix B 

 

Figures B1 and B2 

 Two Dimensional and Three-Dimensional Enforcement Sanctions Pyramid 
Figure B1:  Represents the two-dimensional enforcement sanctions pyramid of Ayres and Braithwaite, which 

recognised only 1st party (e.g., regulator and targets) and a few 2nd party (e.g., industry peak groups and 

PIGs) RAGs, and showed little use of the apex sanction. The horizontal axis represented the mainly first party 

RAGs, whilst the vertical axis represented the scale of enforcement sanctions, with the apex sanction, license 

revocation far less likely to be used than all other sanctions. 522  

 
Vertical axis: 1st party (e.g., regulator and targets) and a few 2nd party (e.g., industry peak groups like the 

Australian Livestock Markets Association, ALMA and animal peak groups like RSPCA).  
 
                                                 

522 For more detailed discussion on this, see for instance, Ayres, I., & Braithwaite, J. (1992). 
Responsive regulation: Transcending the deregulation debate. Oxford University Press. 
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Figure B2  

 Three-Dimensional Enforcement Sanctions Pyramid 
Figure B2: Represents Grabosky’s expanded version of the enforcement pyramid. It includes more 2nd party 

RAGs and it introduces 3rd party RAGs as well. A broad range of 2nd and 3rd party RAGs are represented on 

the horizontal axis, whilst the vertical axis portrays the escalation of responses to non-compliance. Grabosky 

suggested that the vertical axis could also show the unique coercive force to improve framework outcomes 

possessed by individual RAGs. He predicted that each RAG’s potential coercive force could be plotted, like a 

co-ordinate, on the pyramid’s vertical axis.523 The figure below demonstrates potential collaborative actions 

that can be taken by different RAGs working together to coerce better compliance and framework outcomes. 

 
Vertical axis: Broader range of 2nd party RAGs (e.g., the Australian Livestock and Rural Transporters 

Association, ALRTA, and animal PIGs including Animals Australia, Animals’ Angels and Compassion in 

World Farming) and the addition of 3rd party RAGs (e.g., lenders, insurers and advertisers used by industry). 

Potentially, the coercive capacity of all RAGs on this vertical axis may be plotted on this figure.  
 

                                                 
523 For a more detailed discussion of this, see for instance, Grabosky, P. N. (1995). Using non‐

governmental resources to foster regulatory compliance. Governance, 8(4), 527-550.Grabosky, P. N. (1997); 
or see Grabosky, P. N. (1997). Discussion paper: Inside the pyramid: Towards a conceptual framework for 
the analysis of regulatory systems. International Journal of the Sociology of Law, 25(3), 198 from 195-201. 
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Figure B3 

 Benign Big Gun concept 
Figure B3:  Reflects the findings of Braithwaite, Walker and Grabosky’s study on the enforcement practices of 

96 Australian regulatory agencies.524 The study showed rare use of the topmost ‘Big gun’ responses, with 

most responses to non-compliance falling into the bottom ‘Co-operative approach’ segment of the regulatory 

enforcement and sanctions pyramid.   

 
 
 

                                                 
524 For the study of the enforcement behavior of 96 regulatory agencies, see Braithwaite, J., Walker, 

J., & Grabosky, P. (1987). An enforcement taxonomy of regulatory agencies. Law & Policy, 9(3), 323-351. 
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Appendix C 

 
Table C1 

 Possible Correlations between Regulatory Trends and Developments in 

International/ National Animal Welfare Frameworks  
Table C1: Some examples of the Impact of Regulatory Trends on International and Australian Animal 

Welfare Frameworks (Source: the author. The table shows some links between regulatory architectural styles 

and international/ national developments, but it is not intended to be an exhaustive list).  

 

Dominant Regulatory Architecture and Parallel 

International Animal Welfare Milestones  

 

 

Parallel Australian Animal Welfare Milestones, 

including some Impacts on the Qld Framework: 

Dominant Regulatory Architecture 1970’s onwards  

Law centred:  

1965-The Brambell Report. (UK) inspired 

legislation for livestock, CoPs, welfare training for 

industry and vets, Farm Assurance Schemes, farm 

welfare surveillance by agencies, independent 

welfare advice to governments and greater 

consumer awareness of farm animal welfare. 

 

 

In Australia, the emphasis appears to have been on 

the deterrence (enforcement) approach under 

command and control governance. However, there is 

a lack of evidence to comment on the degree of 

monitoring, enforcement and prosecutions during this 

period.   

1970's-Widespread trend for the use of 1st 

generation regulatory mechanisms, especially the 

Command and Control (C+C) approach. The 

outcome according to Gunningham, was that the 

reach of the law was varied and problematic. (See 

Gunningham).   

1970's-'Five Freedoms' (implicit in the earlier 

Bramble Report) was adopted by the UK's 

FAWC. 

The ‘Five Freedoms’ concept was also adopted by 

RSPCA Australia. 

Dominant Regulatory Architecture – State centred 

Neo-liberalism:  

-1980's to early 1990's-Using 2nd generation 

regulatory mechanisms, especially voluntary and 

economic instruments and self-regulation and co-

regulation. For instance, negotiated agreements, 

partnerships etc. The state still steers but shifts 

the focus from inspection/enforcement to 

advice/education, which also makes regulation 

 

 

-Late 1980’s-Federal MCoPs guidelines are 

introduced to all eight Australian jurisdictions. In the 

early 1990’s, the QLD framework adopts MCoPs. 
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more politically palatable.  The outcome, 

according to Morgan and Yeung was that this had 

few demonstrated benefits. (See Morgan and 

Yeung). 

 

-1986-The UK banned experiments on Great 

Apes.  

 

 

-1995-The UK’s Banner Principles (based on the 

earlier Bramble Report), provide criterion to 

decide on acceptable technologies for breeding 

farm animals.  

-Early 1990's-Australia struggles to defend animal 

practices in the face of a consumer and emerging 

trade focus on animal welfare. 

- 1995 The Cormo Express live export case and its 

publicity help shift the focus more towards the 

regulation of farm animal welfare. 

- 1996 The Animal Health Australia (AHA) company 

is established. It comprises federal and state 

government members, industry and service provider 

members as well as associate members. 

Dominant Regulatory Architecture – Polycentric 

Governance 

-Late 1990's onwards: (now using softer 

neoliberal regimes), the broad trend is for greater 

regulatory flexibility, management based 

regulation, collaboration, meta-regulation, win-

win strategies, flexibility, rewards for compliance, 

a focus on 'environmental leaders' and continual 

improvement and greater engagement with 

business and civil society. The idea is that civil 

society organisations set standards for industry 

behaviour. Regulatory experts including 

Gunningham and Morgan and Yeung suggest that 

the success of polycentric governance depends on 

how effectively business and civil society are 

engaged in the process. (See Gunningham, and 

also Morgan and Yeung).  

-1999: NZ gives chimps and apes legal protection 

from experimentation.  

-1999: EU initiates a phase out of battery cages by 

2012.  

 

 

 

 

Saleyard Quality Assurance (NSQA); and livestock 

QA programs are integrated. 
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-2002: The International Organisation for Animal 

Health (OIE) begins developing international 

animal welfare policy and standards and 

discussing animal welfare requirements for 

international trade purposes.  

-2002: Germany included animal protection in its 

national constitution. 

2003: The Keniry Review into the (Aus.) live export 

industry brings attention to welfare issues concerning 

Australian farmed animals. 

-2005: The Neumann Report is produced, which 

reviews existing farm animal welfare codes (MCoPs)  

- 2005, the Qld Department of Agriculture (then 

DEEDI) signs an MOU with the Qld RSPCA 

regarding enforcement responsibilities; and a national 

livestock identification system (NLIS) information 

tool is launched for cattle traded through Qld’s 

saleyards. 

-2006: The new Business Plan for the process of 

developing Aus. farm animal standards and 

guidelines is supported by the PISC and by industry, 

but not by animal interest RAGs. For saleyards, the 

‘Is it Fit to Load?’ guidebook is launched to assist 

saleyard patrons to determine whether an animal is fit 

for sale or for transport.  

-2007: The government and consultancy group 

develops mechanisms to implement and enforce farm 

animal welfare MCoPs and standards and a pilot 

training scheme is completed by a small number of 

saleyard workers. 

-2008-Spain grants Great Apes legal protection 

from experimentation. 

 

 

 

 

 

- 2008: The ‘Chain of Responsibility’ legislation is 

introduced for livestock transporters. In addition, a 

representative from an animal protection PIG is 

invited to address the Qld Saleyard Association event 

for the first time. 

In addition, the first version of the Australian Animal 

Welfare Standards and Guidelines for the Land 

Transport of Livestock is endorsed. 

 

-2009-The UK’s FAWC releases an influential 

report, the ‘Farm Animal Welfare in Great 

Britain; Past Present and Future’.  

-2009: The Gemmell Review looks at the AAWS and 

focuses on harmonising outcomes in all jurisdictions.  

-2010 to 2013 – “Ag-gag” legislation in one form 

or another is passed in many U.S. states. 

 

 

-2011: Live export cruelty in Indonesia is exposed by 

a national broadcaster and a one-month suspension of 

trade to Indonesia is put in place while government 

expands the live export regulatory framework. In the 
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same period, there is an Ill-treatment conviction for a 

SA sheep producer for having transported unfit cattle. 

The producer is fined $5000 plus costs. 

 

The ‘Farmer Review’ focuses on the live export trade 

and reports back to the Commonwealth. 

-2012: A focus on co-regulation between industry 

peak bodies and governments omits animal interest 

regulatory actor groups (RAGs).  Basically, industry 

QA audits are tasked with monitoring and enforcing 

compliance leaving the state to overview audits, and 

intervene only when the facility is not QA accredited 

or when serious (or on-going) non- compliance 

occurs. The Tasmanian government leads other states 

with its vow to phase out sow stalls by the end of 

2013.  

Retailers, Coles & Woolworths impose animal 

welfare requirements on animal food suppliers (e.g., 

chicken, eggs, bacon). In addition, there is a 

nationally broadcast cruelty expose involving a NSW 

slaughterhouse.  During the same period, despite the 

ESCAS (Exporter Supply Chain Assurance System) 

regulation for live export, there is another expose of 

live export cruelty involving Indonesia, and live 

exporters mount a class action for income lost during 

the 2011 one-month suspension.  

A transporter moving unfit farm animals is fined 

$10,000 without conviction in Victoria. 

The Is it Fit to Load? Guide is updated, and an 

animal interest RAG submits a report to the FAO, 

alleging serious non-compliance in the Australian 

saleyard, livestock transport and live export sectors. 

The Australian Livestock Producers Association 

(ALPA) responds by agreeing, in principle, to 

introduce animal welfare training for saleyard 

workers. A partnership between VET (Vocational 

Education and Training college), AHA and ALPA 

agrees to develop a ‘Safe handling of livestock’ 

course, with an animal welfare component.  
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-2013-A partial ban on sow stalls is scheduled to 

begin in the EU.  

-November 2013: The AAWS Advisory Committee 

is scrapped by the federal Liberal government. 

AAWS was the most significant committee advising 

government on animal welfare to include animal 

interest RAG representatives.   

 -2014: The A.C.T. outlaws battery cages and pig sow 

stalls as well as farrowing crates and makes beak 

removal an offence. In addition, Qld plans to 

incorporate an aggravated cruelty offence, but this 

will not impact farm animals.  

Further, the Australian Livestock Property Agents 

Association (ALPA) and the Australian Livestock 

Management Association (ALMA) launch an animal 

welfare course for selling agents. The program covers 

an introduction to animal welfare, handling, and 

transportation, loading and unloading of farm 

animals, appropriate facilities, euthanizing sick and 

injured animals and basic animal welfare 

assessments. The program is given in principle 

endorsement by animal protection PIG, Animals’ 

Angels. 

 -(mid) 2015: Senator Chris Back proposed a Bill 

similar to the U.S. Bill known as ‘Ag-gag’. Back’s 

Criminal Code Amendment (Animal Protection) Bill 

targets those who record acts of cruelty (as opposed 

to those committing the cruelty), with section 385.20 

increasing an offence to an aggravated offence if an 

animal enterprise incurred economic damage. If this 

Bill had been passed before the (early 2015) expose 

of the live baiting of greyhounds, the Bill would have 

stymied the success of this crucial investigation. 

Several Australian law councils advised against the 

adoption of this Bill.525 

- September 2015: NSW passed the Biosecurity Bill 

                                                 
525 See for example: the SA Law Council’s submission to the Criminal Code Amendment Animal 

Protection Bill. Last retrieved March 30, 2015 from  
https://www.lawsocietysa.asn.au/pdf/Submissions/L180315_Criminal_Code_Amendment_Animal_Protection
_Bill.pdf.  

https://www.lawsocietysa.asn.au/pdf/Submissions/L180315_Criminal_Code_Amendment_Animal_Protection_Bill.pdf
https://www.lawsocietysa.asn.au/pdf/Submissions/L180315_Criminal_Code_Amendment_Animal_Protection_Bill.pdf
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2015 (NSW), a version of the ‘Ag-gag’ Bill. 

- February 2016: SA passed the Surveillance Devices 

Bill 2016 (SA), a version of the ‘Ag-gag’ Bill,  
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Appendix D 

 

Figure D1 

 Research Methodology 
Figure D1: A triangulated methodology was adopted in order to compensate for the weakness of the three 

individual methodologies, and to maximise the accuracy and usefulness of the data and recommendations 

produced.  
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Table D2 

 Interview Themes and Questions  
Table D2: The key research themes and research questions of the thesis were drawn on to generate more 

detailed and probing questions for fieldwork respondents. Respondents came from three distinct sectors, the 

saleyard sector, the (farm animal welfare) regulatory sector and the animal protection PIG sectors. The key 

research themes and questions link closely to the interview questions. The sectors were asked the same 

general questions, but the saleyard respondents were asked some additional questions relating specifically to 

saleyard management of animal welfare and animal welfare informational instruments. 

 
Key Research Questions Key Thesis Themes Thesis Research Themes and Questions 

helped shape Probing Interview Questions 

for Respondents. Respondents from all 

three sectors had experience with the 

saleyard sector. Saleyard sector 

respondents managed or had operational 

oversight within mainly Council owned 

yards.  

What barriers and 

incentives exist to reduce 

cruelty and improve 

welfare outcomes in the 

interests of the animals, in 

this regulatory framework?  

Theme A)   

 

Barriers to animal welfare 

(i.e., what are they and 

how does the law respond 

to them?) 

 

 

 

 

 

 

 

Concept of animal welfare 

I. In your opinion, what is good 

animal welfare and do animals in 

the saleyard get this?  

II. Is the importance of animal 

welfare changing and are 

saleyards and animal transports 

keeping pace with changing 

expectations? 

III. Give an example of the best 

animal welfare in your saleyard 

and an example of your biggest 

animal welfare challenge? 

 

Barriers to addressing animals at highest 

risk of negative animal welfare outcomes 

IV. Is there pressure on a saleyard 

manager not to rule an animal 

unfit for sale, and if so, how do 

you deal with this? 

V. What is the best incentive for 

deterring patrons from sending 
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unfit animals to the saleyard? 

 

What types of 

informational, tax, 

economic incentive or 

C+C (Command and 

Control) regulatory 

measures are currently in 

use to improve outcomes? 

 

Are the mechanisms 

addressing the barriers in a 

way that addresses the 

social problem, its context 

and the availability of 

regulatory tools? 

 

 

Have the mechanisms been 

able to prevent or remove 

barriers to compliance in 

stages of the system’s 

‘Animal use chain’ or in 

individuals, and why or 

why not? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Theme B)   

 

Smart regulation approach 

(i.e., what aspects of this 

are in the system already, 

and what aspects are 

working or not working 

and what more could be 

tried?) 

Info mechanisms to address barriers - Use 

of ACPA and CoPs 

I.      Do you have accessible copies           

of the Animal Care and 

Protection Act 2001 (Qld) (i.e., 

the ACPA) and relevant Codes of 

Practice (i.e., CoPs) at your 

saleyard and when would these 

be used? 

 

II. Are the ACPA and CoPs 

useful to industry or do you 

need different types of 

educational materials to set 

out your (legal) animal 

welfare obligations? 

 

Using the coercive force of second and 

third party Regulatory Actor Groups (i.e., 

RAGs) in the regulatory pyramid to boost 

compliance 

III. Do the police or the RSPCA 

ever attend your yard, and if 

so, does this help you with 

animal welfare? 

 

 

Info mechanisms to address barriers - 

Policies and Guidelines 

IV. Does your yard have a 

written animal welfare policy 

and if so, who produced the 

policy?  

V. What does the policy look 

like? 

VI. Does the policy designate 

specific people to conduct 
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welfare monitoring and 

welfare information logging 

and are all staff trained in 

this? 

 

Info mechanisms to address barriers - 

Staff training 

VII. Are all yard staff trained in 

the saleyard’s standard 

procedures for responding to 

the animal welfare issues? 

(listed in box below, under 

social, political and cultural 

conditions) 

VIII. In your opinion, is training 

necessary to handle animals 

well in saleyards and trucks? 

IX. Does your yard have a 

mandatory induction for 

animal handlers, that include 

animal welfare, and if so, 

what is it like and who 

produces it? 

X. Is your yard staff formally 

evaluated for their animal 

handling skills and for their 

(written) knowledge of their 

legal and moral obligations 

regarding animal welfare? 

XI. Do you put your yard staff 

through the recognized 

LSSH (low stress stock 

handling) or the Prohand 

humane animal handling 

courses? 

XII. What qualifications or 

documentation is required to 

perform emergency animal 

kills (euthanasia) in your 
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saleyard? 

XIII. How are the relevant animal 

welfare guidelines and or 

training for transporters 

implemented? 

 

Information disclosure mechanisms to 

address barriers - written records 

XIV. Which written records 

(concerning animal welfare) 

does your yard routinely 

request from patrons, agents 

and animal transporters? 

XV. What written records 

(concerning animal welfare) 

does the yard itself produce, 

especially regarding high-

risk welfare areas?  

XVI. What audits are conducted 

on your yard or your yard’s 

activities? 

 

Information disclosure mechanisms to 

address barriers - QA systems 

XVII. What level of confidence do 

you have in the effectiveness 

of Quality Assurance (i.e., 

QA) systems? 

a. E.g., NSQA (National 

Saleyard Quality 

Assurance) 

b. E.g., LTAQ (Livestock 

Transporters 

Association of Old) 

c. Truckcare  

 

Other initiatives that may have potential to 

improve welfare outcomes in the system 

XVIII. What is your opinion on the 
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merit of using these 

regulatory instruments to 

improve animal welfare 

outcomes? 

a. increasing the role of the 

state welfare regulator? 

b. increasing the rigor of 

enforcement and 

penalties? 

c. making internal welfare 

reporting mandatory? 

d. introducing independent 

auditors? 

e. introducing negative 

licensing? 

f. Retaining the criminal 

law approach only for 

convictions of cruelty 

and leaving duty of care 

omissions to be dealt 

with as administrative 

(non-criminal) offences, 

resulting in ‘spot fines’? 

 

 

 

What social, political and 

or cultural conditions may 

be conducive to the 

successful regulation of 

farm animal welfare? 

 

Theme C)   

Changing the regulatory 

culture (i.e., recognizing 

that real reform needs 

more than law reform per 

se, what’s wrong in the 

regulatory culture, what 

needs to be improved and 

how?) 

 

 

Roles 

I.    The saleyard manager has a huge Duty 

of Care (DOC) role in the saleyard CoP, 

do you think this is fair and what would 

help you fulfil this role?  

II. What would you like the animal 

welfare regulatory inspector to do 

when they visit your yard? 

III. How broad should consultation 

be for developing, implementing 

and reviewing animal welfare law 

and regulation (e.g., industry 

only, community, scientists etc.)? 
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Training 

IV. Does your yard formally train 

staff in their legal and or moral 

animal welfare obligations and 

assess staff competency in this? 

 

Standard responses to animals exposed to 

welfare risks 

V. What is your yard’s standard 

response to very poor or weak 

animals (perhaps water or feed 

deprived) that arrive at your yard 

for sale? 

VI. What is your yard’s standard 

response to injured or sick 

animals that are unloaded at your 

yard for sale? 

VII. What is your yard’s standard 

response to an animal with a 

cancer eye that is unloaded at 

your yard for sale? 

VIII. What is your yard’s standard 

response to heavily pregnant or 

very young animals that arrive at 

your yard for sale? 

IX. What is your yard’s standard 

response to persons at your yard 

overusing an electric shock 

prodder on an animal? 

X. What is your yard’s standard 

response to a person at your yard 

kicking or hitting an animal 

during loading, unloading, 

weighing or drafting? 

XI. What is your yard’s standard 

response to a person at your yard 

pulling a calf off a trailer by the 

ears? 
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XII. What is your yard’s standard 

response to a person at your yard 

not using a gap filler during 

unloading (on a ramp), causing 

the animal to jump from the truck 

ramp into the unloading area? 

XIII. Are all of your yard staff trained 

in the saleyard’s standard 

procedures for responding to the 

above issues? 

XIV. Under what circumstances would 

you call a vet to your yard? 

XV. Under what circumstances would 

you emergency euthanise an 

animal at your yard? 

XVI. What is the difference to you 

between an animal being fit or 

unfit for sale? 

 

Work culture and conditions for saleyard 

employees  

XVII. What sort of work conditions, 

pay, job security and pride is 

there in being a stockman, 

saleyard handler or a livestock 

transporter? 

XVIII. Can you see any way of 

improving the above prospects 

for people handling animals in 

this industry? 

XIX. NSQA is audited by an industry 

association, MLA, is this 

appropriate? 

XX. Truckcare audits are not random 

because notice is given, is this 

appropriate?  

What role does the law 

appear to be playing in the 

framework and what role 

Theme D)   

Enforcement (i.e., how is 

enforcement being 

I. What animal welfare duties does 

the state animal welfare regulator 

perform at your yard? 
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should it play? 

 

 

 

performed?) II. How often does the animal 

welfare regulatory inspector visit 

your yard and how available are 

they to you outside of these 

visits? 

III. Does the regulator show 

consistent discretion and does the 

regulator support your decisions 

regarding which animals are unfit 

for sale or transport (especially 

regarding animals who may 

require prompt euthanasia)? 

IV. How have the regulator’s duties 

changed over the years, and are 

they better now than they were 

before? 

 

 

 

 

Theme E) 

Law reform (i.e., what 

changes to the guidelines, 

the law etc. need to be 

made to overcome those 

barriers?) and finally, 

Improving legitimacy (i.e., 

in what respects is the 

system not perceived as 

legitimate and what can be 

done to improve 

legitimacy?) 

 

 

I. Is existing animal welfare law fair, 

legitimate and or effective? 

II.  What changes would you like to see? 

 

 Aspects of the themes – 

recorded during 

observation of day to day 

operations during a typical 

sale day at two Qld 

saleyards: 

I. ‘On the ground’ pressures that 

appear to be preventing better 

animal handling and welfare 

outcomes?  

II. Any problems encountered as an 

irregular observer? 

III. Capture of relevant, random    

conversations or comments made 



 

 

294 

during the observation task? 
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