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ABSTRACTThis thesis examines the relationship between copyright law and translation, andthe impact that this has on promoting access to scientific and technical knowledgein developing countries. For this purpose, Sri Lanka is taken as a case study.The thesis argues that the translation of scientific and technical books and learningmaterials (which are often copyright protected), and the publication of thesetranslations in large quantities in a timely and affordable manner, is cruciallyimportant in promoting access to scientific and technical knowledge in Sri Lanka.However, the copyright law of Sri Lanka is an impediment to the timely andaffordable translation of copyright protected scientific and technical books andlearning materials and the publication of translations in large quantities. This isbecause copyright owners’ translation rights, as protected by the copyright law ofSri Lanka, can prevent the translation of these works – or, at least, increase theexpenses involved in translation and the time that must be expended in its pursuit.This thesis identifies four main interrelated factors that have contributed to theinimical relationship between copyright law and the timely and affordabletranslation of scientific and technical books and learning materials in Sri Lanka.They are: colonisation; international copyright law; the trade interests of Sri Lanka;and the lack of expertise and general lack of awareness surrounding copyright lawin Sri Lanka.Although the copyright law of a country should address the needs and interests ofits people, the copyright law of Sri Lanka has never been responsive to the needsand interests of Sri Lankan people. When copyright law was first introduced to SriLanka, it was a colonial instrument that reflected the needs and interests of theBritish rulers. Also, from the introduction of the first copyright statute in 1908 upuntil the present day, all of the copyright statutes in Sri Lanka have complied withthe international copyright obligations in the Berne Convention, which reflect theneeds and interests of copyright exporting developed countries. Moreover, thepresent copyright law (Intellectual Property Act 2003) that came in to force in 2003has complied with the obligations of the TRIPS Agreement, which also reflect theneeds and interests of copyright exporting developed countries. In addition, the
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present copyright law also reflects the interests of the United States, which is SriLanka’s most important trading partner. At the same time, because of a lack ofexpertise and a general lack of public awareness regarding copyright law, Sri Lankahas failed to make use of its international copyright obligations to suit the needs andinterests of the country in a more appropriate manner.The thesis highlights the need to reform international copyright law (Berne

Convention, TRIPS Agreement and other initiatives) to promote the needs andinterests of developing countries such as Sri Lanka. It also argues that Sri Lankashould amend its copyright law to enable it to make use of the special exceptions totranslation rights, particularly the compulsory licensing provided in the Appendixto the Berne Convention revised by the Paris Act 1971.
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CHAPTER I

INTRODUCTION

1.1. Importance of Access to KnowledgeKnowledge is the single most important underlying factor in the tremendousdevelopment that humankind has achieved to date. As Khan noted:
Knowledge has always been crucial to human development. Since the dawn ofhumankind, the creation and application of new knowledge, in every sphere ofhuman activities, have contributed to the evolution of societies and economicwelfare of people. Knowledge of how to do things, how to communicate andhow to work with other people has always been regarded as the most precious‘wealth’ that humans possess.1Knowledge is a key catalyst for economic development in the modern world. As a2008 World Bank Report noted, ‘[a] knowledge economy is one that creates,disseminates, and uses knowledge to enhance its growth and development.’2 Whilethe term ‘knowledge economy’ is said to have first been used by Peter Drucker in his1969 book The Age of Discontinuity: The Guidelines to Our Changing Society,3 the vitalcontribution of knowledge to economic development has long been recognised. Forexample, in the 1950s Robert Solow (who was awarded the Nobel Prize inEconomics in 1987) posited a relationship between knowledge and economic

1 Abdul Waheed Khan, ‘Universal Access to Knowledge as a Global Public Good’ on Global PolicyForum (June 2009) <https://www.globalpolicy.org/social-and-economic-policy/global-public-goods-1-101/50437-universal-access-to-knowledge-as-a-global-public-good.html?itemid=id#1017>. Also see Lea Bishop Shaver, ‘Defining and Measuring A2K: A Blueprintfor an Index of Access to Knowledge’ (2008) 4(2) I/S: A Journal of Law and Policy 1, 1, where it isobserved that ‘[a]ccess to knowledge (A2K) is increasingly recognized as the central humandevelopment issue of our time.’2 Ismail Radwan et al, ‘Building the Sri Lankan Knowledge Economy’ (Report, World Bank, March2008) 16.3 See Mark A Langley, ‘The Power of Knowledge’ in ‘Pulse of Profession: Capturing the Value of ProjectManagement through Knowledge Transfer’ (Report, Project Management Institute, March 2015) 2;Paul E Lingenfelter, ‘The Knowledge Economy: Challenges and Opportunities for American HigherEducation’ in Diana G Oblinger (ed), Game Changers: Education and Information Technologies(EDUCAUSE, 2012) 9.
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growth, arguing that ‘the vast proportion of gains in productivity in early twentieth-century [United States] could be attributed not to factors related to the use of labouror capital, but to a “residual” that he described as technical change.’4 This residual‘came to be understood as a range of advances in knowledge … that made processesof production more efficient’.5 Solow’s findings were followed by ‘[m]ainstreameconomists [who] soon began to contend that knowledge is not only important, butincreasingly important to economic growth, positing that the world’s mostdeveloped economies have been becoming more knowledge intensive’.6 Provingthese contentions true, in the late 20th century the global economy increasinglycame to be driven by knowledge.7 As Waitley commented, ‘[y]esterday naturalresources defined power. Today knowledge is power.’8 Thus, it is clear that accessto knowledge is crucially important for human and economic development.
4 Amy Kapczynski, ‘Access to Knowledge: A Conceptual Genealogy’ in Gaelle Krikorian and AmyKapczynski (eds), Access to Knowledge in the Age of Intellectual Property (Zone Books, 2010) 17, 18.5 Ibid 18-19.6 Ibid 19 (emphasis added).7 As Drucker said, knowledge became ‘the one factor of production, sidelining both capital andlabour.’ Peter F Drucker, Post-Capitalist Society (Butterworth, 1993) 18 (emphasis added). See alsoEva Hemmungs Wirten, No Trespassing: Authorship, Intellectual Property Rights, and Boundaries of
Globalisation (University of Toronto Press, 2004) 11, where it is observed that ‘one could certainlyargue that the distinctiveness of the knowledge-based economy is that in it knowledge has becomeproduction and vice versa and hence that the two should be viewed as fundamentally interrelated.’The diminution of the prominence attached to physical resources for economic growth vis-à-visknowledge and the resulting shift of the global economy from an industrial to a knowledge-basedeconomy has been referred to as a transformation from the ‘capitalism to knowledge society.’ PeterF Drucker, Post-Capitalist Society (Butterworth, 1993) 17. In particular, writing in 2001, Druckerobserved:The next society [which will be with us shortly] will be a knowledge society.Knowledge will be its key resource, and knowledge workers will be the dominantgroup in its workforce.Peter F Drucker, ‘The Next Society’, The Economist (online), 1 November 2001<http://www.economist.com/node/770819>.As Lingenfelter said, ‘[f]our years later, in 2005, Tom Friedman … essentially announced thatDrucker’s “next society” has arrived.’ Paul E Lingenfelter, ‘The Knowledge Economy: Challenges andOpportunities for American Higher Education’ in Diana G Oblinger (ed), Game Changers: Education
and Information Technologies (EDUCAUSE, 2012) 9, 9. Therefore, we are currently living in aknowledge society in which knowledge is the central important factor for economic development.8 Denis Waitley, Empires of the Mind: Lessons to Lead and Succeed in a Knowledge-Based World(William Morrow and Company, 1995) 2. As Wolfensohn, the former President of the World Bank,noted, ‘[k]nowledge is a precondition of economic success’ in the modern world. James DWolfensohn, ‘Banking, Finance and International Development: Areas for Cooperation in PovertyReduction’ (Speech delivered at the 14th International Frankfurt Banking Evening, Frankfurt, 7 May2002) <http://web.worldbank.org>. Also, the Global e-Schools Communities Initiative recognised
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In view of its importance for human and economic development, it is not surprisingthat access to knowledge is increasingly being recognised as a human right.9 As theUnited Nations Development Program (UNDP) states:
Access to knowledge is a human right. It is a prerequisite for achieving fullhuman potentials and inclusive development, as it opens the door foreducation, employment, improved health, social and political participation,and access to justice.10

The roots of the contention that access to knowledge is a human right lie inprovisions of the Universal Declaration of Human Rights 1948 (UDHR) and the
that ‘knowledge is the key engine of growth, innovation and socio-economic development’. Global e-Schools and Communities Initiative, ‘Building a Knowledge Society for All’ (Strategic Plan 2009-2011) 22 <http://www.gesci.org/assets/files/Strategic%20Plan%2009%20-11.pdf>. Moreover, asthe United Nations Educational, Scientific and Cultural Organization (UNESCO) stated, ‘[i]n quite anumber of fields, knowledge has already become a most valuable resource which, in the twenty-firstcentury, will increasingly determine who has access to power and to profit.’ UNESCO, ‘TowardsKnowledge Societies’ (World Report, UNESCO, 2005)159. See also the World Development Report
1998-1999, where it is observed that:Knowledge is critical for development, because everything we do depends onknowledge. … For countries in the vanguard of the world economy, the balancebetween knowledge and resources has shifted so far toward the former thatknowledge has become perhaps the most important factor determining the standardof living – more than land, than tools, than labor. Today’s most technologicallyadvanced economies are truly knowledge-based. And as they generate new wealthfrom their innovations, they are creating millions of knowledge related jobs in an arrayof disciplines that have emerged overnight: knowledge engineers, knowledgemanagers, knowledge coordinators.World Bank, World Development Report 1998-1999: Knowledge for Development (1999) 16.9 Indeed, there are many who contend that access to knowledge is a human right. See for example,Khalid Sultan and Mirza Jan, ‘Knowledge Economy with Special reference to Cultural Imperialism’(2012) 2(5) International Journal of Learning & Development 163, 165;  Helle Porsdam, ‘IntellectualProperty Rights’ in Anja Mihr and Mark Gibney (eds), The SAGE Handbook of Human Rights (SAGEPublications, 2014) vol 1, 959, 966; Christina Higa ‘Universal Service and Public Service ICT forDevelopment: Pacific Island Experience’  in ‘Summary Report of the Panel on ICTs and Small IslandDeveloping States at the Fifth International Conference on Information and CommunicationTechnologies and Development’ (Summary Report, ICTD, 12 March 2012) 3; Jyrki Pulkkinen, ‘CultureGlobalisation and Integration of ICT in Education’ in Kari Kumpulainen (ed), Educational Technology:
Opportunities and Challenges (University of Oulu, 2007) 13, 14; Abby Clobridge, ‘What is OpenAccess? - Supplemental Content to the article You Say You Want a Revolution?: Open Access on theMarch’ (2013) 37(2) Online Searcher Supplemental Content SC 2<http://www.infotoday.com/onlinesearcher/extras/Clobridge--What-Is-Open-Access.pdf>;Valentina Vadi, ‘Sapere Aude! Access to Knowledge as a Human Right and a Key Instrument ofDevelopment’ (2008) 12 International Journal of Communications Law & Policy 345.10 See UNDP, ‘Individual Consultant Procurement Notice’ (Procurement Notice, 27 January 2015)<http://procurement-notices.undp.org/view_file.cfm?doc_id=45894>.
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International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR). Inparticular, Article 27 (1) of the UDHR states:
Everyone has the right freely to participate in the cultural life of thecommunity, to enjoy the arts and to share in scientific advancement and itsbenefits.Likewise, Article 15 (1) of the ICESCR states that everyone has a right to ‘take partin cultural life’ and to ‘enjoy the benefits of scientific progress and its applications’.Other instruments in the international human rights field, such as the Convention on

the Rights of the Child 1989, also provide for a right to information of certainpersons.11
In broad terms, access to knowledge is required for the effective realisation andenforcement of all human rights. This is because access to knowledge ‘has a claimon our humanity that stands with other basic rights, whether to life, liberty, justice,or respect’ and ‘is closely associated with the ability to defend, as well as to advocatefor other rights.’12 Simply said, knowledge affects the ways in which individualsexercise their rights and also whether they are aware of those rights.There is also a close connection between access to knowledge and human rightssuch as the right to freedom of expression. Access to knowledge is a prerequisite forfreedom of expression, since expression is often, if not always, based on theunderstanding of the available knowledge. Many international human rights
11 In particular, Article 17 of the Convention on the Rights of the Child 1989 states:States Parties … shall ensure that the child has access to information and material froma diversity of national and international sources, especially those aimed at thepromotion of his or her social, spiritual and moral well-being and physical and mentalhealth.To this end, States Parties shall:(a) Encourage the mass media to disseminate information and material of socialand cultural benefit to the child …(b) Encourage international co-operation in the production, exchange anddissemination of such information and material from a diversity of cultural,national and international sources;(c) Encourage the production and dissemination of children’s books; …12 John Willinsky, The Access Principle: The Case for Open Access to Research and Scholarship (MITPress, 2006) 143.
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instruments like the UDHR and the International Covenant on Civil and Political

Rights 1966 (ICCPR) articulate the right to freedom of expression to encapsulatefreedom to seek, receive and impart information.13 This makes the right to freedomof expression dependent on access to knowledge. As Jonker observed, ‘increasedaccess to knowledge may be seen as a prerequisite for freedom of expression, sinceparticipating in certain discourses (such as that of science) requires access to theexisting knowledge base.’14 Access to knowledge is also dependent on freedom ofexpression. As Shaver stated, ‘freedom of expression protects the ability tocommunicate existing knowledge to new parties and enables collaboration for thedevelopment of new knowledge.’15 As such, ‘upholding freedom of expression isimportant in promoting access to knowledge.’16 In the same way, factors thatimpede freedom of expression also impede access to knowledge.17
Access to knowledge is closely interrelated with the right to education. The right toeducation envisages providing students with access to knowledge to facilitate theirlearning. This includes teaching as well as the provision of educational materials. AsHelfer and Austin argued, ‘[t]he provision of [educational materials] is also anintegral part of the human right to education.’18 In particular, they contended:
13 See Universal Declaration of Human Rights 1948, art 19; International Covenant on Civil and Political
Rights 1966, art 19; American Convention on Human Rights 1969, art 13; European Convention on
Human Rights 1950, art 10.14 Julian Jonker, ‘Access to Learning Materials in South Africa: The Convergence of Development andRight-Based Arguments for Access to Knowledge’ in Andrew Rens and Rebecca Kahn (eds), Access to
Knowledge in South Africa (Intellectual Property Research Unit, University of Cape Town andInformation Society Project at Yale Law School, 2009) 113, 113. See also Wolfgang Benedek andMatthias C Kettemann, Freedom of Expression and the Internet (Council of Europe Publishing, 2013)40, where it is observed that ‘[l]ike the right to education, A2K can be a precondition for freedom ofexpression.’15 Lea Bishop Shaver, ‘Defining and Measuring A2K: A Blueprint for an Index of Access to Knowledge’(2008) 4(2) I/S: A Journal of Law and Policy 1, 23.16 Frederick Noronha and Jeremy Malcolm (eds), Access to Knowledge: A Guide for Everyone(Consumers International, 2010) 94.17 Ibid. Hence, the Australian Law Reform Commission noted that freedom of expression, which is afundamental value in Australia, ‘is inherent in any principle concerning dissemination of information’or knowledge. Australian Law Reform Commission, Copyright and the Digital Economy, Final ReportNo 122 (2013) 48.18 Laurence R Helfer and Graeme W Austin, Human Rights and Intellectual Property: Mapping the
Global Interface (Cambridge University Press, 2011) 318. See also Tobias Schonwetter, CarolineNcube and Pria Chetty, ‘Access to Knowledge in South Africa and Copyright Regulation’ in AndrewRens and Rebecca Kahn (eds), Access to Knowledge in South Africa (Intellectual Property ResearchUnit, University of Cape Town and Information Society Project at Yale Law School, 2009) 39, where
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[T]he human right to education imposes public law obligations ongovernments, including the provision of free educational materials(particularly to primary school children). The human right to education musttherefore mean something other than the existence of markets for[educational materials], which anticipate that [these] materials will be soldrather than distributed free of charge.19
This contention is supported by the Convention on the Rights of the Child 1989 whichrequires State Parties to make educational and vocational information ‘available andaccessible to children’, with a view to achieving the right of the child to educationguaranteed under it.20 The Convention also requires Parties to promote andencourage international cooperation in matters relating to education with a view to‘facilitating access to scientific and technical knowledge’.21
It is clear that access to knowledge, both in terms of imparting knowledge throughteaching and the provision of educational materials, is essential for the realisationof the right to education. Conversely, since education promotes knowledge, a rightto education broadens access to knowledge.

the authors claimed that ‘[a]n important aspect of the right to education is the right to access learningmaterials, a necessary condition required to fulfil the right to education.’19 Laurence R Helfer and Graeme W Austin, Human Rights and Intellectual Property: Mapping the
Global Interface (Cambridge University Press, 2011) 316-317.20 Convention on the Rights of the Child, 1989, art 28(d).21 Convention on the Rights of the Child, 1989, art 28(3). Moreover, according to the General Comment
No. 13 of the United Nations Committee on Economic, Social and Cultural Rights, teaching materialsand, library, computer and information technology facilities are likely to form part of the essentialfeatures of right to education. UN Committee on Economic, Social and Cultural Rights, General
Comment No. 13: The Right to Education (Art 13 of the Covenant), 21st sess. UN Doc E/C.12/1999/10(8 December 1999). Also, the document titled A Human Rights-Based Approach to Education for All -which was developed jointly by the United Nations Children’s Fund (UNICEF) and UNESCO as aresource for government officials, civil society organisations, United Nations, bilateral agencies, andother development partners strategically involved in the development of education policies andprograms - recognised the provision of books as a ‘fundamental requisite of education.’ UNICEF andUNESCO, ‘A Human Rights-Based Approach to Education for All’ (Resource Document, UNICEF andUNESCO, 2007) 56. Apart from this, ‘[t]here is empirical evidence that the provision of educationmaterials has a greater positive effect on learning outcomes than other educational inputs.’ LaurenceR. Helfer and Graeme W. Austin, Human Rights and Intellectual Property: Mapping the Global Interface(Cambridge University Press, 2011) 318.



7

1.2. Developing Countries and Access to KnowledgeAccess to knowledge is particularly important for developing countries, or thosethat, according to the World Bank, have low and middle incomes.22 There are 139countries around the world that are classified as developing countries.23 Developingcountries have particular problems in ensuring that citizens are able to get access toknowledge. These problems are primarily a result of the knowledge gap that existsbetween developing and developed countries, and the domination of Englishlanguage in knowledge distribution.
(i) Knowledge GapOne of the key reasons that developing countries face so many problems in ensuringthat citizens are able to get access to knowledge is the knowledge gap that existsbetween developed and developing countries. This gap is most marked in the fieldof science and technology. Because of this, developing countries are dependent ondeveloped countries for access to scientific and technical knowledge. As UNESCOnoted, ‘scientific and technological knowledge … is mostly concentrated in the[developed countries].’24 This problem is compounded by the fact that the level ofeducation and research in developed countries is far more advanced than in mostdeveloping countries. As Deckelbaum, Ntambi and Wolgemoth observed, there are

22 For the 2015 fiscal year, low-income countries are ‘those with a GNI per capita, calculated usingthe World Bank Atlas method, of $1045 or less in 2013,’ and the middle-income countries are ‘thosewith a GNI per capita of more than $1045 but less than $12746.’ World Bank, Country and Lending
Groups <http://data.worldbank.org/about/country-and-lending-groups> (emphasis added).23 World Bank, Country and Lending Groups <http://data.worldbank.org/about/country-and-lending-groups>.24 UNESCO, ‘Towards Knowledge Societies’ (World Report, UNESCO, 2005) 26. In contrast, mostdeveloping countries lack scientific and technological knowledge when compared with thedeveloped countries. M Saiful Karim, ‘Implementation of the MARPOL Convention in DevelopingCountries’ (2010) 79 Nordic Journal of International Law 303, 330.
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tremendous gaps between developed and developing countries with regard toscience education and research.25 Alarmingly, this gap appears to be widening.26
The knowledge gap between developed and developing countries in the field ofscience and technology is manifested in three ways: (a) the amount of booksproduced; (b) the number of journals published; and (c) the materials available onthe Internet.Inadequate production of scientific and technical books in developing countries andthe resultant dependency of developing countries on the developed world forscientific and technical knowledge products is a longstanding phenomenon.27 As the1973 UNESCO publication The Book Hunger observed:

Two-thirds of the men, women and children in the world today arehandicapped in their search for a better and fuller life by lack of one of theessential tools of progress: books and reading material. … In Asia, Africa, LatinAmerica and the Arab States, in varying degrees, there is an acute shortage ofbooks … Only one title out of every five produced today originates in adeveloping country. Of the more than 500 000 titles which are issued everyyear – a new book a minute – 80 per cent come from the countries of Europe,plus Japan, the Soviet Union and the United States.28

25 Richard J Deckelbaum, James M Ntambi and Debra J Wolgemuth, ‘Basic Science Research andEducation: A Priority for Training and Capacity Building in Developing Countries’ (2011) 25(3)
Infectious Disease Clinics of North America 669 <http://www.id.theclinics.com/article/S0891-5520%2811%2900044-4/abstract>.26 See, eg, Anthony N Ezeife and T Arivalagan, ‘Technology Education and Economic Competitivenessin Developing Countries: The Sri Lankan Experience’ (2006) 35(1) Canadian and International
Education Journal 12, 15.27 See Leah A Lievrouw and Sharon E Farb, ‘Information and Equity’ (2003) 37 Annual Review of
Information Science and Technology 499, 499-500.28 Ronald Barker and Robert Escarpit (eds), The Book Hunger (UNESCO, 1973) 6 (emphasis added).In another publication in 1977, UNESCO noted that ‘[t]he world today is witnessing the paradox ofincreased production of books, on the one hand, and of an immense and growing “book hunger” inthe developing countries, on the other.’ Datus C Smith Jr, ‘The Economics of Book Publishing inDeveloping Countries’ (Report, UNESCO, 1977) 3. Along similar lines, Altbach observed in 1987 that‘[i]ndustrialised countries using a “world” language – notably, the United States, Britain, France, and,to a lesser extent, West Germany and the Soviet Union [that] are at the centre of scientific researchand scholarly productivity’ ‘dominate the systems which [produce and] distribute knowledge …which the rest of the world consumes.’ Philip G Altbach, The Knowledge Context: Comparative
Perspectives on Distribution of Knowledge (State University of New York Press, 1987) 17. Also see
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The situation described by UNESCO has changed little over the years. There is still alarge disparity between developed and developing countries with regard to theproduction and distribution of scientific and technical knowledge products.29 Inparticular, the extent of scientific and technical book publishing in developingcountries (especially in the African region) is negligible, which, in turn, makesdeveloping countries heavily dependent on scientific and technical books andreading materials published in developed countries.30 As Shaver observed, ‘[i]nmany developing countries, it remains difficult to locate a bookstore [and][a]cademics and university students in developing countries experience greatdifficulty [in] meeting their book needs.’31 Although one text book per student (inany subject) is the norm, in most developing countries this the exception rather thanthe norm.32
The number of academic journals published and their rankings offer a usefulestimate of scientific and technical knowledge production and distribution incountries around the world. This is an area where the disparity between developedand developing countries with regard to the production and distribution of scientificand technical knowledge is most marked. As a 2011 research study titled
Geographies of World Knowledge revealed, there is ‘a staggering amount ofinequality in the geography of the production of academic knowledge’ between theWest and the rest of the world.33 ‘The United States and the United Kingdom publish
Philip G Altbach, ‘Literary Colonialism: Books in the Third World’ in Bill Ashcroft, Gareth Griffiths andHelen Tiffin (eds), The Post-Colonial Studies Reader (Routledge, 1995) 485.29 For instance, according to the 2014 Annual Report of the International Publishers Association, thedeveloped countries lead in book production in 2013 in terms of the number of new titles publishedper inhabitant (book per capita). In 2013, Britain published more books per capita than othercountries which is 2875 titles per million inhabitants. This is followed by Taiwan and Slovenia, whichboth published 1831 titles per million inhabitants respectively. See International PublishersAssociation, Annual Report: October 2013 - October 2014 (2014) 16-17.30 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 35-36.31 Lea Shaver, ‘Copyright and Inequality’ (2014) 92 Washington University Law Review 117, 119.Similarly, Askerud stated that ‘[t]extbooks are a rare commodity in most developing countries.’Pernille Askerud, A Guide to Sustainable Book Provision (UNESCO, 1997) 16.32 Pernille Askerud, A Guide to Sustainable Book Provision (UNESCO, 1997) 16. ‘Even middle-incomecountries such as Brazil, Uruguay, and Venezuela, have failed to maintain a regular supply oftextbooks over the past fifteen years’: at 16.33 M Graham, SA Hale and M Stephens, Geographies of the World Knowledge, Corinne M Flick (ed),(Corinne M Flick, Convoco Foundation and Oxford Internet Institute, Convoco! ed, 2011) 14.
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more indexed journals than the rest of the world combined.’34 This is followed by‘Western Europe, in particular Germany and the Netherlands’ which ‘scoresrelatively well’.35 However, ‘[m]ost of the rest of the world … scarcely shows up inthese rankings.’36 ‘The non-Western world is not only under-represented in theserankings, but also ranks poorly on average citation score measures.’37 The result ofthis is that:
[T]he world’s codified knowledge remain[s] concentrated among educatedand affluent people in industrialised nations. This concentration span[s] allphases in the cycle of information – from the production of knowledge to itsdistribution and access. Changing these patterns is inevitably hard, as accessto knowledge is often a prerequisite to create new knowledge. … [A]lthoughinformation can now be produced almost anywhere, we should never assumethat information is produced everywhere. Much of the world remains, bothliterally and figuratively, absent from the global map of knowledge.38

The Internet plays a key role in the distribution of scientific and technical knowledgein the modern world. As Sorosky stated, ‘the Internet has become a primary meansof communication and an indispensable tool for gathering information andexchanging ideas.’39 For many, ‘[t]he Internet raised hopes that knowledge mightbecome more accessible, reaching less affluent groups, as well as those father awayfrom the producers and sources of information.’40 However, the Internet is anotherarea where the disparity between developed and developing countries with regardto production and distribution of scientific and technical knowledge is marked. Asthe Geographies of World Knowledge found, ‘there are very few countries in theGlobal South with high internet penetration rates.’41 More importantly, referring to
34 Ibid.35 Ibid.36 Ibid.37 Ibid.38 Ibid 7.39 Schuyler Sorosky, ‘United States v Forrester: An Unwarranted Narrowing of the FourthAmendment’ (2008) 41 Loyola of Los Angeles Law Review 1121, 1121.40M Graham, SA Hale and M Stephens, Geographies of the World Knowledge, Corinne M Flick (ed),(Corinne M Flick, Convoco Foundation and Oxford Internet Institute, Convoco! ed, 2011) 7.41 Ibid 10.
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the ‘[k]nowledge [the user-generated content] indexed by Google’ the Geographies

of World Knowledge highlighted the fact that there was a ‘staggering amount ofunevenness in the production and dissemination of information’ between thedeveloped and the developing countries. In particular, it revealed that the ‘UnitedStates, and to a lesser extent Europe and Japan, are home to the bulk of the world’s[user-generated] content’, which is about 90 per cent.42
The gap that exists between developed and developing countries in terms of theavailability of scientific and technical knowledge is a severe problem in developingcountries. This is because science and technology are key to economic development.As Khan observed, ‘[d]ependence on Science [and] Technology as an instrument forattainment of national developmental goals, is a phenomenon seen all over theworld.’43 Also, as Enderby noted, ‘[s]cience, engineering, technology, and innovation… are the bedrock of a successful economy, particularly as nations are movingtoward knowledge-based economies.’44
There are a number of reasons for the knowledge gap between developed anddeveloping countries in the field of science and technology. The primary reasons are
42 Ibid 26.43 Hameed Ahmed Khan, Education, Science and Technology in Developing Countries: Some Thoughts
and Recollections (COMSATS, 2004) 62. In fact, ‘[t]he industrial revolution was a classical example ofwhat Science and Technology … could do for the … industrial growth of the nations’: 62-6344 John Enderby, ‘Knowledge, Validation, and Transfer: Science, Communication, and EconomicDevelopment’ in Glenn Schweitzer (ed), Science and Technology and the Future Development of
Societies, International Workshop Proceedings (The National Academic Press, 2008) 5.Enderby further noted:Communication of [science, engineering, technology, and innovation] knowledgeplays a fundamental role in shaping policy on science-related issues and can beconsidered a driving force for socioeconomic development … [Science, engineering,technology, and innovation] are particularly important for developing countries inorder to raise living standards, create wealth, and ensure that their natural resourcesand biodiversity are not degraded. They also underpin the majority of the MillenniumDevelopment Goals.Moreover, Watson, Crawford and Farley stated:Science and Technology … are critical inputs for economic development … [T]he abilityof countries to access, comprehend, select, adapt, and use scientific and technologicalknowledge will increasingly be the determinant of material well-being and quality oflife.Robert Watson, Micheal Crawford, and Sara Farley, ‘Strategic Approaches to Science and Technologyin Development’ (Policy Research Working Paper 3026, World Bank, 2003) 1.
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the lack of financial resources invested in developing countries in scientific andtechnological research that would create knowledge in these fields, and the lack ofexpertise in these countries to carry out these activities. As Suter stated, ‘[n]inety-seven percent of all the world’s scientists are in the developed western and formercommunist nations. Eighty percent of humankind [only] have 3 percent of theworld’s scientists.’45
To bridge the knowledge gap in the field of science and technology, developingcountries need to have improved access to scientific and technical knowledgecreated in developed countries. To overcome their lack of scientific and technicalexpertise, developing countries also need to promote scientific and technicaleducation.46 This also requires increased access to the stock of scientific andtechnical knowledge that is available in developed countries.47

(ii) Domination of English Language in Knowledge DistributionAnother factor that creates problems for developing countries in ensuring thatcitizens are able to get access to knowledge is the domination of English language.English is the global lingua franca and, as such, dominates knowledge distributionaround the world. As Geographies of World Knowledge stated:
English is a dominant language in academic publishing not only because oflarge number of journals published in the United States and United Kingdom.

45 Keith Suter, Global Order and Global Disorder: Globalization and the Nation-State (PraegerPublishers, 2003) 186.46 See, eg, Anthony N Ezeife and T Arivalagan, ‘Technology Education and Economic Competitivenessin Developing Countries: The Sri Lankan Experience’ (2006) 35(1) Canadian and International
Education Journal 12, 13 where it is noted that ‘[e]ducation is the primary source through whichstudents can acquire technological skills and knowledge required to participate in a competitiveglobal economy’.47 Products incorporating scientific and technical knowledge, such as books and learning materials,are a primary medium though which developing countries can access the stock of scientific andtechnical knowledge in developed countries. In addition, in order for developing countries to retainthe scientists they generate, they need to further their economic development because economicdevelopment has a large impact on the brain drain from these countries to the developing world.
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… English-language journals are also published from much of the rest of theworld (English accounts for 86% of academic journals in the dataset).48
The domination of English is particularly evident in the field of science andtechnology. There are two main reason for this. Firstly, the English-speaking world,particularly the Anglo-American countries, dominates the world in the field ofscience and technology.49 Almost all of the material produced by scientists andacademics in these countries is published in English. Secondly, given that English isthe lingua franca of science, scientists and academics in the non-English-speakingworld publish their writings in English in order to gain international recognition andto reach a wider audience. As Smith noted, leading academics, scholars and bookauthors in developing countries not only write in English, they also tend to give theirbooks to internationally reputed publishers in London, Paris, or New York.50
The ramifications of British colonisation have also had an impact on the frequentuse of English by authors in developing countries. As Smith observed:

Developing countries have for decades, or even centuries, depended on bookswritten and published by their imperial masters, so there has been a verylimited tradition of local authorship or of books written in their own languagesand published in their own countries.51

48 M Graham, SA Hale and M Stephens, Geographies of the World Knowledge, Corinne M Flick (ed),(Corinne M Flick, Convoco Foundation and Oxford Internet Institute, Convoco! ed, 2011) 16. Also, astudy conducted by Labochev in 2008, which examined the ‘languages [that] are most widely used inthe production and dissemination of information’ revealed that English leads in the production anddissemination of information in the world. In particular, Labochev concluded, ‘English dominatesuniversal information space and constitutes more than 44% of printed and electronic materials.’Sergey Lobachev, ‘Top Languages in the Global Information Production’ (2008) 3(2) Partnership: The
Canadian Journal of Library and Information Practice and Research<https://journal.lib.uoguelph.ca/index.php/perj/article/view/826/1358#.VQt_cOGluKE>.Moreover, writing in 2007, Flammia and Saunders stated, ‘[a]lthough the number of Web sites inother languages is increasing, English is still the language of the largest group of Internet users, anddominates Web content.’ Madelyn Flammia and Carol Saunders, ‘Language as Power on the Internet’(2007) 58 (12) Journal of the American Society for Information Science and Technology 1899, 1899.49 Rogerio Meneghini and Abel L Packer, ‘Is there Science Beyond English?’ (2007) 8 (2) EMBO
Reports 112, 112.50 Datus C Smith Jr, ‘The Economics of Book publishing’ in Philip G Altbach and Edith S Hoshino (eds),
International Book Publishing: An Encyclopaedia (Garland Publishing, 1995) 71, 72.51 Ibid 71.
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Although English is the global lingua franca, English is not a language of general usein many developing countries. Instead, these countries use a multiplicity of locallanguages and dialects. For instance, in India alone there are 460 local languages.52Although English is used in India, the literacy in that language is only about 10 percent. Also, as the India Human Development Survey 2005 revealed:
Among men, 72 percent do not speak English, 28 percent speak at least someEnglish, and 5 percent are fluent. Among women, the correspondingproportions are 83 percent, 17 percent and 3 percent.53

The domination of the English language in the dissemination of scientific andtechnical knowledge products, especially those published in developed countries, isa problem for non-English-speaking developing countries. Given that English is nota widely spoken language in these countries, scientific and technical knowledgeproducts published in English are of very little use to these countries.54
1.3. TranslationIt is clear from the preceding discussion that access to scientific and technicalknowledge is essential for economic and human development, which is a key goal ofdeveloping countries. Given that science and technology are crucial for economicand human development, developing countries need to promote science andtechnology to further economic and human development. For this to occur,developing countries need to be able to access scientific and technical books and
52 Lewis M Paul, Gary F Simons and Charles D Fennig (eds), Ethnologue: Language of the World (SILInternational, 18th ed, 2015) <http://www.ethnologue.com>.53 Sonalde B Desai et el, Human Development in India: Challenge for a Society (Oxford University Press,2010) 85.54 See Farida Shaheed, Special Rapporteur in field of Cultural Rights, Report on Copyright Policy and
the Right to Science and Culture UN Doc A/HRC/28/57 (24 December 2014) 14 where it is stated that:People able to speak English, French or Spanish can select reading material frommillions of books; however, those unable to speak a globally used language may enjoyaccess to very few. The vastly unequal distribution of published literary works acrosslanguages poses a significant barrier to the right to take part in cultural life forlinguistic communities not offering a major publishing market. The issue is not limitedto reading for pleasure; that also impacts the ability to pursue education andknowledge, take part in debates on social and political issues and earn a livelihood asa writer.
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learning materials produced in developed countries. As Ricketson and Ginsburgnoted:
Ways of achieving [economic development] are through the promotion ofliteracy and through technical and vocational training, and these programmes,in turn, necessitate ready access to a wide range of educational andinformational materials.55

Because scientific and technical books and learning materials are mostly publishedin English or other languages that are commonly used in developed countries, topromote access to scientific and technical knowledge, developing countries need totranslate these materials into the local languages.Translation facilitates access to knowledge.56 Translation basically involvesrewriting knowledge from one language to another. This is perhaps particularly thecase with regard to the translation of scientific and technical information.57
55 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 882.56 Translation, among other things, facilitates knowledge transfer, cultural interaction and socialinclusion, and has an important impact on globalisation. For instance, in a study entitled Contribution
of Translation to a Multilingual Society in the European Union it has been noted that:Given that it facilitates economic interaction between linguistic communities,translation is a crucial driver of globalization of the European economy and singlemarket. It allows for a swift, reliable exchange of information, goods and services,reduces risks related to the linguistic dimension of an international activity … andfacilitates the internal functioning of multinationals.With regard to regulatory or security constraints, translation also enables firms topenetrate markets with goods or services produced in another language, andfacilitates their adoption by consumers who are not multilingual.European Commission Directorate-General for Translation, Contribution of Translation to the
Multilingual Society in the EU (2010) 2.57 The objective of translation may differ depending on the nature of work that needs to be translated.As Bently stated:The practice of ‘translation’ encompasses a wide range of activities. There aretranslations of different sorts of works – technical works, legal forms, businessagreements to novels and poems. As a result of this, there are different goals totranslating, with some aiming to convey information, others to communicate meaning,and others to reproduce in another language the style or feel of the source work.Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio –
FIT Newsletter 491, 494.However, as far as scientific and technical knowledge products are concerned, the primary aim oftranslation is conveying exactly the meaning of the information contained in these products in otherlanguages, i.e. rewriting knowledge from one language to another.
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Translation enables people to access knowledge in a language in which there areconversant. If not for translation, people who are not conversant in the language inwhich knowledge is made available would be deprived of that knowledge. Asdiversity of languages is a natural and common phenomenon, translation isnecessary if people around the world are to have meaningful access to knowledge.There are two main arguments against translation. One is that as translationinvolves the rewriting of an original text from one language to another, the act oftranslating can misinterpret or even manipulate the thoughts and ideas in theoriginal text.58 The other argument is that the need for translation will not arise atall when bilingualism (or multilingualism) is promoted - so that people can use oneglobal language to communicate with each other. However, as will be seen below,these arguments are not persuasive because the first is only a ‘possible technicality’attributed to the process of translation, while the second is still far from reality.The concern that translation can alter the original author’s intended meaning ismore or less related to the quality of the translation. The impact of poor translationscan be disastrous. Yet, it may not be prudent to attribute anything negative on thetranslation process in general by referring to idiosyncratic characteristics of aparticular category of translations. Moreover, it is not possible to ignore the fact thatquality translations are achievable, though this depends on various factors, onefactor being the knowledge and skill of the translator.Many commentators have pointed out that English is the global language of themodern world. However, this is not something that will necessarily be the caseforever. For instance, Latin occupied the same position which English occupiestoday at a certain period in time.59 Human society has existed for many thousands
58 See L Venuti, The Translator’s Invisibility: A History of Translation (Routledge, 1995) vii. Also seeLionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio –
FIT Newsletter 491, 495, where it is observed that:There are different approaches to translation amongst translators themselves, withsome hoping to give effect to intent of author, some to produce the same effect onreader as original would have had on readers in the source language, and some whoview their goal as to produce artistic works in their own right.59 See European Commission Directorate-General for Translation, Lingua Franca: Chimera or Reality?(2011) 9-26. Also see E Cary ‘Translation in the Modern World’, The UNESCO Courier, April 1958, 9,9, where it is observed:
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of years, and yet the majority of people still do not speak a common language.Moreover, there are a significant number of people around the world who are noteven literate in their own language. This is especially so in the developing world.60It is not realistic for such people to achieve literacy in another language (for examplein English). Even if it is assumed that a global language was a possibility, it wouldhave an adverse impact on aspects of human development, such as right to self-determination, culture and language.61

Until the Renaissance, Europe had lived in the illusion that there was a universallanguage, of which all others were more or less fortuitous corruption. In the eighteenthcentury, the Abbe Gedoyn, a translator and member of the Academie francaise, was stillstating firmly that: ‘to translate is to put a classical writer – Greek or Latin - into avernacular language’.With the Renaissance, these ‘vernacular’ languages began to come into their own, butthe great movement which was to follow was not foreseen at that time. Very soon,links had to be established, not only between such languages and Latin, but also amongthose languages themselves.60 For instance, India, which has the second largest population in the world, had 287 million adultswho lacked basic literacy skills in 2010. In Pakistan, this number was 50 million and in Bangladesh44 million. UNESCO, Adult and Youth Literacy, 1990-2015: Analysis of Data for 41 Selected Countries(UNESCO Institute for Statistics, 2012) 6. Also see Susan Isiko Strba, International Copyright Law and
Access to Education in Developing Countries: Exploring Multilateral Legal and Quasi-Legal Solutions(Martinus Nijhoff Publishers, 2012) 1, where the author quoting from the UNCTAD Statistical Profiles(2006) of Least Developed Countries (LDCs) stated that the adult literacy rate for least LDCs is only49.8 per cent for Africa, 53.8 per cent for Asia and Middle East, and 55.5 per cent for other LDCs.Meanwhile, the adult literacy rate in developing countries that are not LDCs is 83.1 per cent onaverage.61 The dominance of a global language can undermine the right to self-determination, culture andlanguage (especially of minority groups) that is protected by many human rights instruments. Forinstance, Article 1(1) of the International Covenant on Civil and Political Rights (ICCPR) states, ‘[a]llpeoples have the right of self-determination. By virtue of that right they freely determine theirpolitical status and freely pursue their economic, social and cultural development.’ Also, Article 27states ‘[i]n those States in which ethnic, religious or linguistic minorities exit, persons belonging tosuch minorities shall not be denied the right, in community with the other members of their group,to enjoy their own culture, to profess and practise their own religion, or to use their own language.’Moreover, Article 30 of the Convention on the Rights of the Child (CRC) states, ‘[i]n those States inwhich ethnic, religious or linguistic minorities or persons of indigenous origin exist, a child belongingto such a minority or who is indigenous shall not be denied the right, in community with othermembers of his or her group, to enjoy his or her own culture, to profess and practice his or her ownreligion, or to use his or her own language.’Apart from this, the dominance of a universal language over local languages can deepen theinequitable division between ‘information haves’ and the ‘have-nots’. Anna Nelson, ‘Language GapThreatens Access to Information’ on seissinfo.ch (26 November 2003)<http://www.swissinfo.ch/eng/language-gap-threatens-access-to-information/3626716>. See alsoMadelyn Flammia and Carol Saunders, ‘Language as Power on the Internet’ (2007) 58 (12) Journal of
the American Society for Information Science and Technology 1899, 1900-1901.Other than that, UNESCO encourages and promotes the use of local languages in early childhood andprimary education, because learning in mother tongue is identified as beneficial for the children inmany ways. See Jessica Ball, ‘Enhancing Learning of Children from Diverse Language Backgrounds:
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Given that developing countries are dependent on developed countries for scientificand technical knowledge, and that English is the dominant language in the field ofscience and technology, translation is needed for developing countries to promoteaccess to scientific and technical knowledge.Developing countries have certain special needs when it comes to translation ofknowledge products for the purpose of promoting access to scientific and technicalknowledge. Developing countries need scientific and technical books and learningmaterials from developed countries for use in mass educational, technical andvocational training programs. Because of this, developing countries need totranslate the whole (as opposed to parts) of these knowledge products into locallanguages. Developing countries also need to reproduce translations in largequantities in order for students and teachers to have proper access them. As Okedijiobserved:
Bulk access … is … critical to developing countries where education is a topdevelopment priority. For such countries, the freedom to quote from[knowledge products] is secondary to the need for affordable access toeducational texts, scientific journals and other learning materials.62

One of the key characteristics of modern science and technology is the speed ofchange. Given that scientific and technical books and learning materials arerendered obsolete very quickly, it is important that these materials are translatedwithin a very short period after their publication.63 For developing countries to havemeaningful access to scientific and technical knowledge, the translations of scientificand technical books and learning materials produced in developed countries mustalso be affordable. Developing countries should be able to translate books andlearning materials and reproduce the translations at an affordable cost to the public.
Mother Tongue-Based Bilingual or Multilingual Education in the Early Years’ (Review, UNESCO,2011) 5-6.62 Ruth L Okediji, ‘Africa and the Global Intellectual Property System: Beyond the Agency Model’(2004) 12 African Year Book of International Law 207, 230.63 Chamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 499.
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1.4. CopyrightMany factors affect the translation of scientific and technical books and learningmaterials in developing countries. One of these, which is the focus of this thesis, iscopyright law. In particular, copyright protection of translation rights has thepotential to constrain the ability of developing countries to translate scientific andtechnical books and learning materials produced in developing countries in a timelyand affordable manner.Copyright law confers an exclusive right on copyright owners of original literary andscientific works to translate their works. Protection of the exclusive right totranslate can restrict translation. This is because no other person can translatecopyright protected works without the authorisation of the copyright owner. It maybe argued that extending copyright protection to include translation encouragesworks to be translated. Although this is theoretically correct, in reality translationrights have not encouraged copyright owners to translate their works into locallanguages in developing countries. The reason is that translation often only occurswhere there is a lucrative market for translations.64
Translations are generally protected as original literary and scientific works undercopyright law. Protection of translations as original literary and scientific worksunder copyright law can restrict the dissemination of a particular translation. Inparticular, if A translates a book, A receives copyright protection for that translation.No other person can use A’s translation without authorisation. However, copyrightprotection for A’s translation does not prevent someone else from translating theoriginal book. Because of this, protection of translations as original literary andscientific works under copyright law is not as serious an issue as protection ofcopyright owners’ translation rights for persons or countries who need to translatethe original copyright protected works.
64 See Lea Shaver, ‘Local Language Limitations: Copyright and the Commons’ (Working Paper, August2014) <https://www.law.berkeley.edu/files/Shaver_Lea_IPSC_paper_2014.pdf>; Farida Shaheed,Special Rapporteur in field of Cultural Rights, Report on Copyright Policy and the Right to Science and
Culture UN Doc A/HRC/28/57 (24 December 2014); Lea Shaver, ‘Copyright and Inequality’ (2014)92 Washington University Law Review 117.



20

The primary objective of copyright law (at least in common law countries) is publicbenefit.65 To this end, copyright performs a balancing act between protecting therights of creators of literary and scientific works, and the ability of the public to usethese works. More specifically, copyright law grants certain legal rights to thecreators of literary and scientific works in order to encourage them to create moreof these works, which will ultimately benefit the public. At the same time, copyrightlaw provides for certain exceptions to these legal rights in order to ensure thatpublic has the ability to use these works.Although copyright law is a balancing act, the trend that has prevailed over the pasttwo centuries has been to expand and to add to the rights of owners of copyrightprotected works without commensurate attention being given to the exceptions tothese rights which promote the interests of the users of these works.66 Absorptionof translation rights into the bundle of rights granted to the owners of copyrightprotected works is a classic example of this situation. In particular, copyright law inthe English-speaking world did not protect the translation rights of the authors ofcopyright protected works up until the second half of the 19th century. Morespecifically, Britain only started to protect translation rights in 1852 through the
International Copyright Act 1852.67 However, the translation rights protected by the1852 Act were extremely limited and only applied to foreign authors. Eventually, itwas only via the Imperial Copyright Act 191168 that Britain protected the translationrights of all authors for the full duration of the term of copyright protection. At its
65 Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio
– FIT Newsletter 491, 491. See also Justin Malbon and Charles Lawson (eds), Interpreting and
Implementing the TRIPS Agreement: Is it Fair? (Edward Elgar, 2008) 1, where it is observed that ‘thereseems little doubt that intellectual property is now entrenched as a policy instrument intended topromote creativity, invention and innovations that contribute to economic development’.66 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 2. See alsoYiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection in the
Digital Era (Routledge-Cavendish, 2009) 61; William M Landes and Richard A Posner, The Economic
Structure of Intellectual Property Law (Harvard University Press, 2003) 406; Sisule F Musungu andGraham Dutfield, ‘Multilateral Agreements and A TRIPS-Plus World: The World Intellectual PropertyOrganisation (WIPO)’ (TRIPS Issues Papers, QUNO, 2003) 2; Commission on Intellectual PropertyRights, Integrating Intellectual Property Rights and Development Policy, Report of the Commission onIntellectual Property Rights (2002) 2; Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of
Intellectual Property and How It Threatens Creativity (New York University Press, 2001) 4.67 International Copyright Act 1852, 15 & 16 Vict, c 12.68 Copyright Act 1911, 1 & 2 Geo 5, c 46.
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inception, the Berne Convention for the Protection of Literary and Artistic Works 1886(Berne Convention), which is the most important instrument determininginternational copyright,69 did not protect the translation rights of authors for the fullduration of the term of copyright protection. Instead, this Convention only startedto protect the translation rights of authors for the full duration of the term ofcopyright protection from 1908.
1.4.1. Translation Rights and their Effect on TranslationInternational copyright law70 and the national copyright laws of most countriesaround the world protect the translation rights of owners of original literary andscientific works. As Article 8 of the Berne Convention (Paris Act 1971) states:

Authors of literary and artistic works protected by this Convention shall enjoythe exclusive right of making and of authorising the translation of their worksthroughout the term of protection of their rights in the original works.The Agreement on Trade Related Aspects of Intellectual Property Rights 1994 (TRIPS

Agreement) obliges Member Countries to comply with, inter alia, Article 8 of the
Berne Convention (Paris Act 1971).71 The Berne Convention currently has 168
69 ‘The most powerful copyright treaty, prior to TRIPS, was the Berne Convention’. Also, it is ‘oftendeemed “the first multilateral treaty for international copyright law”’.  YiJun Tian, Re-Thinking
Intellectual Property: The Political Economy of Copyright Protection in the Digital Era (Routledge-Cavendish, 2009) 22 (citations omitted). As Deere noted, ‘[t]he first contact of developing countrieswith international [copyright] law began in the late nineteenth century with the forging of the … 1886Berne Convention’. Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global
Politics of Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 36(citations omitted). According to Story:[O]ver the past [27] years, Berne’s profile has expanded and become morepronounced – first when the United States, the world’s largest producer of copyright-protected works, became a signatory in 1988, and second when the 1994 Agreementon Trade-Related Aspects of Intellectual Property Rights (TRIPS) incorporated thesubstantive provisions of Articles 1 through 21 and the Appendix to the BerneConvention within its text.’Alan Story, ‘Burn Berne: Why the Leading International Copyright Convention Must Be Repealed’(2003) 40(3) Houston Law Review 763, 766 (citations omitted).70 As determined by the Berne Convention and the Agreement on Trade Related Aspects of Intellectual
Property Rights 1994 (TRIPS Agreement).71 See Christopher May and Susan K Sell, Intellectual Property Rights: A Critical History (Lynne RiennerPublishers, 2006) 4, where it is observed that:Since 1995, intellectual property rights have been subject to the TRIPs agreement,which is overseen by the WTO. Although this agreement does not determine nationallegislation, to be TRIPs compliant WTO members’ domestic intellectual property law
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Member Countries,72 and the TRIPS Agreement currently has 161 MemberCountries.73 All of these countries are obliged to protect translation rights in theirnational copyright laws.74
Translation rights give the owners of copyright protected works the right to excludeor prohibit people from translating their works. This means that people who wantto translate copyright protected works first need to obtain permission from theowners of these works for the translation. Translation rights (together with the rightof reproduction) enable the copyright owners to exclude or prohibit others fromreproducing translations of their works. As the authors of Copinger and Skone James

on Copyright observed, the owners of copyright protected works have the right torestrain the reproduction of their works in ‘original or any translated form.’ As such,‘[a]nyone wishing to reproduce a particular translation should therefore obtain alicense from the owner of the copyright in … the original.’75 While it is not clearwhether this position is accurate,76 nonetheless, in practice, copyright owners can
must establish the minimum level of protection for IPRs laid out in TRIPs’ seventy-three articles.’72 WIPO, WIPO-Administered Treaties – Contracting Parties: Berne Convention<http://www.wipo.int/treaties/en/ShowResults.jsp?treaty_id=15>.73 WTO, Understanding the WTO: The Organisation – Members and Observers<https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm>.74 Technically, the Berne Convention requires Member Countries to protect translation rights of theforeign authors. See especially Berne Convention (Paris Act 1971) arts 3, 4 and 5; Tanya Aplin andJennifer Davis, Intellectual Property Law: Text, Cases, and Materials (Oxford University Press, 2nd ed,2013) 55, where it is observed that:The principle of minimum rights requires Union country A to offer the rights speciallygranted by the Berne Convention to authors of all Union countries, except Unioncountry A. In other words, the minimum standards of protection that are contained inthe Berne Convention apply only to authors from other Berne countries and no Bernemember is obliged to accord this protection to their own authors. That said, mostBerne countries do offer the minimum rights to their own authors as well. For a Bernemember to do otherwise would be to privilege foreign authors and create a sense ofunfairness, as well as unpopularity.See also Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The

Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 237, where it is observedthat ‘[p]sersons protected [under the Berne Convention] are authors who are nationals of or residentin, or who first publish in, a country of the [Berne] Union.’; Paul Goldstein and P Bernt Hugenholtz,
International Copyright: Principles, Law, and Practice (Oxford University Press, 3rd ed, 2013) 39,where it is noted that ‘[t]he Convention’s minimum standards do not apply in the country of origin.’75 Kevin Garnett, Gillian Davies and Gwilym Harbottle, Copinger and Skone James on Copyright (Sweet& Maxwell, 16th ed, 2011) 515.76 The authority cited in support of this proposition is Murray v Bogue (1853) 1 Drew 353. However,the ratio decidendi of this case appears to be that ‘[i]f a foreigner translates an English work, and
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restrain translators and other parties from reproducing translations of their worksby imposing conditions in the licence agreements. Translation rights ensure thatcopyright owners can exercise control over the process of translating their works,as well as over the resulting translations. In particular, copyright owners canexercise control over whether to translate their works, who should translate them,how and when should it be done, whether the translations should be reproduced (inprinted format or online), who should reproduce the translations, and what the costshould be.Translation rights potentially impact on translation in three main ways. Firstly,translation rights can prevent the translation of copyright protected worksaltogether (when copyright owners refuse to allow their works to be translated).77Secondly, translation rights can impose a financial burden on those who wish totranslate copyright protected works and reproduce translations. As copyrightowners can charge license fees for allowing others to translate copyright protectedworks and to reproduce the translations, translation rights can ‘increase the cost oftranslations to the public’.78 Thirdly, translation rights can impose an administrativeburden on those who wish to translate copyright protected works and to reproducetranslations. This is particularly the case with copyright protected works publishedin foreign countries. In particular, parties who wish to translate these works and toreproduce the translations have to obtain the consent of copyright owners who are
then an Englishman retranslates that foreign work into English, that would be an infringement of theoriginal copyright’ - Murray v Bogue (1853) 1 Drew 353, 353. In particular, it was stated in this case(at 367-368) that:The Defendant’s book is in many parts a translation of, or rather an abridgement fromBaedeker; and this made it necessary to examine Baedeker with both the Plaintiff’sand Defendant’s works; and I think this view must be taken. If Baedeker’s were atranslation of Murray’s into German, and then the Defendant had retranslatedBaedeker’s into English, even if he did not know that Baedeker’s was taken fromMurray, I could not allow the Plaintiff’s book to be thus indirectly pirated.Also see Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4)
Translatio – FIT Newsletter 491, 508, where Bently, citing this case as authority, stated that:If A wrote a novel in English and B translated it into French, then in the absence ofsuch a right C could translate B’s translation into English and directly compete withA’s original work. In this case, however, there might simply be an indirectinfringement of A’s reproduction rights.77 Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio
– FIT Newsletter 491, 496.78 Ibid.



24

usually resident in foreign countries. Locating the copyright owners andcommunicating with them can sometimes be difficult, time-consuming, andexpensive. The result of this is that translation rights may be a constraint ontranslation of copyright protected works and reproduction of translations. This isparticularly the case in developing countries, where there is a pressing need fortranslations of copyright protected scientific and technical books and learningmaterials to be made available in a timely and affordable manner.
1.4.2. Exceptions to Translation RightsOver the years copyright law has recognised certain exceptions to translation rights.These exceptions have the objective of ensuring that the public has a chance totranslate copyright protected works (and reproducing the translations so made)without the authorisation of the copyright owner. International copyright law andthe national copyright laws of countries (which follow international copyrightobligations) provide for two general types of exceptions to translation rights:general exceptions to translation rights and special exceptions to translation rights.

(i) General ExceptionsThe Berne Convention does not expressly provide for general exceptions totranslation rights. By implication, however, the general exceptions thereinapplicable to the right of reproduction may be applicable to translation rights.79 Incontrast, the TRIPS Agreement explicitly allows general exceptions to be applicableto all exclusive rights of the copyright owners, including translation rights.80
Article 9(2) of the Berne Convention (Paris Act 1971) which provides for the maingeneral exception to authors’ rights reads:

It shall be a matter for legislation in the countries of the Union to permit thereproduction of [literary and artistic] works in certain special cases, providedthat such reproduction does not conflict with a normal exploitation of the
79 See Berne Convention (Paris Act 1971) art 9.80 TRIPS Agreement, art 13.
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work and does not unreasonably prejudice the legitimate interests of theauthor.Although this exception does not expressly refer to translation, it is arguable thatthe exception applies equally to translation rights by implication.The TRIPS Agreement is clearer than the Berne Convention on the issue of thecoverage of translation rights under the general exception to authors’ rights. Inparticular, Article 13 of the TRIPS Agreement provides:
Members shall confine limitations or exceptions to exclusive rights to certainspecial cases which do not conflict with a normal exploitation of the work anddo not unreasonably prejudice the legitimate interests of the right holder.81

Although Article 9(2) of the Berne Convention (Paris Act 1971) and Article 13 of the
TRIPS Agreement set out certain conditions upon which the general exceptions totranslation rights should be based, these provisions leave the determination of theexact scope of these exceptions to Member Countries.82 As a result, the exact scopeof the general exceptions to translation rights remains uncertain. In any event, it isunlikely that Article 9(2) of the Berne Convention (Paris Act 1971) and Article 13 ofthe TRIPS Agreement would allow Member Countries to adopt broad exceptionswhich would enable the copyright protected scientific and technical books andlearning materials to be translated in a timely and affordable manner.83

81 Article 13 of the TRIPS Agreement applies to translation rights protected under the Berne
Convention. See especially Justin Malbon, Charles Lawson and Mark Davison, The WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights: A Commentary (Edward Elgar, 2014) 256;Daniel Gervais, The TRIPS Agreement: Drafting History and Analysis (Sweet & Maxwell, 3rd ed, 2008)238.82 Also, these conditions are ill-defined. See especially Ruth L Okediji, ‘The International CopyrightSystem: Limitations, Exceptions and Public Interest Considerations for Developing Countries’ (IssuePaper No 15, ICTSD and UNCTAD, March 2006) <http://unctad.org/en/Docs/iteipc200610_en.pdf>;Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 763-783 ; Justin Malbon, CharlesLawson and Mark Davison, The WTO Agreement on Trade-Related Aspects of Intellectual Property
Rights: A Commentary (Edward Elgar, 2014) 256-264; Daniel Gervais, The TRIPS Agreement: Drafting
History and Analysis (Sweet & Maxwell, 3rd ed, 2008) 236-243.83 See especially Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions andPublic Interest Considerations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD,March 2006) 15 <http://unctad.org/en/Docs/iteipc200610_en.pdf> where it is observed that
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In practice, the most common way in which Article 9(2) of the Berne Convention(Paris Act 1971) and Article 13 of the TRIPS Agreement are implemented intonational copyright laws is through fair dealing or fair use exceptions.84 There ismuch uncertainty attached to the scope of fair dealing and fair use exceptions,particularly in countries that follow the legal traditions of Britain and the UnitedStates. As Lord Denning said in Hubbard v Vosper,85 ‘[i]t is impossible to define whatis “fair dealing”. It must be a question of degree.’86 First, ‘the number and extent ofthe quotations and extracts’ must be considered in order to decide whether ‘they[are] altogether too many and too long to be fair?’ 87 Then ‘the use made of them’must be considered. ‘If they are used as a basis for comment, criticism or review,that may be fair dealing. If they are used to convey the same information as theauthor, for a rival purpose, that may be unfair.’ 88 Next, ‘the proportions’ that weretaken must be considered. ‘To take long extracts and attach short comments may beunfair. But, short extracts and long comments may be fair.’89 While there may alsobe other matters that would have to be considered, ‘after all is said and done, it mustbe a matter of impression.’90
The fair use exception used in the United States is also an ill-defined defence. In
Triangle Publications v Knight-Ridder Newspapers,91 the United States Court ofAppeals (Fifth Circuit) observed that ‘[t]he question of fair use has been
‘[n]oting in the Berne Convention addressed the possibility of bulk access to protected works until[special exceptions under] the Berne Appendix of 1971’ were introduced.84 For instance, the United States Copyright Act 1976 and the Sri Lankan Intellectual Property Act 2003provide for fair use. The British Copyright, Designs and Patents Act 1988 and the Australian Copyright
Act 1968 (Cth) provide for fair dealing. Copyright Act 1976 (United States), s 107, Intellectual Property
Act No 36 of 2003 (Sri Lanka) s 11, Copyright, Designs and Patents Act 1988, ss 29, 30, Copyright Act
1968 (Cth) ss 40, 41, 41A, 42, 43(2), 103A, 103AA, 103B, 103C.85 [1972] 2 QB 84.86 Ibid 94. With regard to the uncertainty surrounding fair dealing defence in Australian copyrightlaw see, eg, Leanne Gaye Wiseman, ‘Making Copies: The Impact of Photocopying on Copyright Law inAustralia’ (PhD Thesis, University of Queensland, 2009) 114-119.87 [1972] 2 QB 84, 94.88 Ibid.89 Ibid.90 Ibid.91 626 F.2d 1171 (1980).
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appropriately described as “the most troublesome in the whole law of copyright.”’92Although there does not exist ‘a definition of fair use that is workable in every case’,it has been frequently used to refer to ‘a privilege in others than the owner of acopyright to use the copyrighted material in a reasonable manner without hisconsent, notwithstanding the monopoly granted to the owner [by the copyright].’93
It is also questionable whether the fair dealing and fair use exceptions would allowall of a copyright protected work to be translated and the resulting translation to bereproduced in large quantities. As such, the fair dealing and fair use exceptions areunlikely to address the needs of developing countries with regard to the translationof scientific and technical books and learning materials produced in developedcountries.

(ii) Special ExceptionsThe Appendix to the Paris Act 1971 of the Berne Convention contains specialexceptions to translation rights that developing countries can adopt in their nationalcopyright laws. This allows a developing country to either limit the duration oftranslation rights to a period of 10 years or to issue compulsory licenses fortranslations.94 As will be seen in chapter 4 of this thesis, these special exceptionswere introduced to appease the interests of developing countries in relation totranslation rights. It was hoped that these provisions would promote translationand thus improve access to knowledge in developing countries. Despite this, thereare two main drawbacks to these special exceptions: the long delays and theadministrative and procedural burdens involved in translating copyright protectedworks. Under the Berne Convention, a developing country is required to wait forthree years and six months before issuing a compulsory license for translation.95
92 Ibid 1174 (citations omitted).93 Ibid (citations omitted). Moreover, referring to the copyright law of the United States, theAustralian Copyright Council noted that although ‘[f]air use applies more broadly than fair dealing,[it] is far more uncertain than fair dealing’. Australian Copyright Council, ‘Fair Dealing: What Can IUse without Permission’ (Information Sheet - Fair Dealing, May 2014) 5<http://www.copyright.org.au>.94 See Appendix to the Berne Convention (Paris Act, 1971) arts I, II and V. Also see Berne Convention(Paris Act 1971) art 30.95 Appendix to the Berne Convention (Paris Act 1971) arts II(2)(a) and II(4)(a). However, in the caseof translations into a language which is not in general use in one or more developed countries that
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Obviously, this waiting period for issuing translation licenses, and the 10-year limiton the duration of translation rights, are too long when dealing with the translationof scientific and technical books and learning materials. In addition, the variousadministrative and procedural requirements involved in the process of applying forcompulsory licenses not only cause delays, but also increase the cost of translation.The result is that these exceptions do not address the needs of developing countries.
1.5. Research Problem and QuestionsTimely and affordable translation of scientific and technical books and learningmaterials produced in developed countries is key to promoting access to scientificand technical knowledge in developing countries. However, the unbalanced mannerin which copyright owners’ translation rights are protected in the copyright laws ofthese countries has the potential to impede the timely and affordable translation ofthese knowledge products.96
For developing countries, copyright in general and the right to translate in particularis essentially a balancing act between the protection of copyright owners’ rights andthe people’s (users’) ability to access copyright protected works.97 As Rodrigostated, while ‘[o]n the one hand, it is necessary to provide protection to thelegitimate interests of authors and publishers’, ‘[o]n the other hand, it is equally
are members of the Berne Union, the waiting period could be one year and nine months. SeeAppendix to the Berne Convention (Paris Act 1971) arts II(3)(a) and II(4)(a).96 As Yi-chong argued, ‘[m]aking rules for the protection of intellectual property rights (IPRs)involves finding a [proper] balance between the interests of right-holders and right-users.’ Xu Yi-chong, ‘Last Chance? Multilateralism, TRIPS and Developing Countries’ in Justin Malbon and CharlesLawson (eds), Interpreting and Implementing the TRIPS Agreement: Is it Fair? (Edward Elgar, 2008)46, 46. See also YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright
Protection in the Digital Era (Routledge-Cavendish, 2009) 67, where it is stated that ‘[w]hen appliedto the context of copyright, utilitarian theory requires legislators to strike an effective balancebetween stimulating the creation of copyright works and protecting public access to an employmentof those creations’: (citations omitted).97 See Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996)72 Chicago-Kent Law Review 385, 386 where it has been said that:Whatever the fundamental basis of IPRs ownership, it has long been accepted that thescope of the IPR must be defined by government, under a public welfare analysis thatbalances the interests of IPRs owners and the public, just as government decides theextent of ownership rights afforded by title to land.
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important, if not more so, to ensure the free flow of information.’98 This means thatstringent copyright protection standards that protect translation rights, withoutappropriate exceptions to balance these rights with the people’s ability to accesscopyright protected works are unsuitable for developing countries. Strict protectionof translation rights without commensurate attention to their exceptions not onlyprevents people from accessing translations of copyright protected works directly,it can also increase the cost of translations and thereby impede access to themindirectly. Despite the clear need for timely and affordable translation of scientificand technical books and learning materials, many developing countries have failedto strike a proper balance between the protection of translation rights and thepeople’s ability to access translations of copyright protected scientific and technicalbooks and learning materials. This imbalance constrains access to scientific andtechnical knowledge in these countries. The primary objective of this thesis is to findout why developing countries have failed to strike a proper balance in theircopyright laws between the protection of translation rights and the ability of peopleto access translations of copyright protected scientific and technical books andlearning materials. For this, Sri Lanka is taken as a case study.There are two main reasons for selecting Sri Lanka as a case study for this thesis. SriLanka is a developing country that has many of the common characteristics of atypical developing country. Sri Lanka is a multilingual, multiethnic and multiculturalcountry striving to maintain its diversity,99 while promoting economic and socialdevelopment. The local languages in Sri Lanka are geographically limited and SriLanka has a colonial history. In addition, as we will see, up until 2003 Sri Lankancopyright law provided special exceptions to copyright owners’ translation rights.However, the present copyright law, which came into force in 2003, does notprovide for any special exceptions to copyright owners’ translation rights. Thus, thecopyright law of Sri Lanka protects translation rights of copyright owners in anunbalanced manner.
98 WD Rodrigo, ‘Copyright Law in the Digital Era: A Comparative Study of Sri Lanka, Australia and theUnited States’ (PhD Thesis, University of Queensland 2007) 44.99 Ministry of Education – ‘Sri Lanka, Promoting Trilingual Education at School’<http://www.moe.gov.lk/llrc/index.php/promoting-trilingual-education-at-school>.
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In exploring why Sri Lanka has failed to strike a proper balance between theprotection of copyright owners’ translation rights and the ability of third parties toaccess translations of copyright protected works, this thesis aims to answer thefollowing research questions:1. Why is access to scientific and technical knowledge important for Sri Lanka?2. What is the role of translation in relation to improving access to scientific andtechnical knowledge in Sri Lanka?3. How does copyright law in Sri Lanka affect translation?4. Why has copyright law in Sri Lanka protected translation rights stringently?
1.6. MethodologyThe first three research questions in this study are examined from an analyticalperspective in order to properly identify the issues and problems. The fourthresearch question, which is the main focus of this study, is examined from the lensof the past. Thus, legal historical method is used for this purpose which involves anexamination of developments not only in Sri Lankan copyright law but also Britishand International copyright law. This is because Sri Lankan copyright law isprimarily based on British law, and International copyright law has highlyinfluenced and shaped the copyright laws of both Britain and Sri Lanka. Accordingly,this thesis examines the copyright law of Britain from 1476 to 1911: that is, fromthe point of introduction of printing in Britain up to the point at which Britainsystematically codified its copyright law. As far as International copyright law isconcerned, this thesis examines the developments in the international copyrightfield from 1886 (the birth of the Berne Convention) to the present. Sri Lankancopyright law is examined from 1908 to 2015: from the point of the enactment ofthe first domestic copyright statute in Sri Lanka up to the present. The historicalexamination of the Sri Lankan, British, and International copyright laws duringthese periods includes an analysis of the legal developments in light of economic,cultural, political, social, religious and philosophical developments external to thelegal history. It is believed that this approach is best suited to elucidate answers as
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to why Sri Lankan copyright law protects translation rights in a manner that isinimical to its own interests.The research data pertaining to this thesis was collected from both primary andsecondary sources. The primary data includes domestic legislation, judicialdecisions, international conventions, treaties, model laws and archival records. Thesecondary data includes treatises, books, research studies, journal articles, reportsand studies.
1.7. Limitations of the ThesisIn examining how copyright law in Sri Lanka affects translation, this thesis onlyconsiders the way in which copyright owners’ translation rights have beenprotected in the copyright law of Sri Lanka.As noted before, the relationship between copyright law and translation involvestwo aspects, namely the protection of translation rights of copyright owners and theprotection of translations as copyright protected works. However, of these, thisthesis only considers protection of copyright owners’ translation rights and itsimpact on translation in Sri Lanka. This is because it is the protection of copyrightowners’ translation rights that has the potential to restrain the translation ofcopyright protected works. But for the translation rights, copyright protection oftranslations would not have any potential to restrain the translation of translations.In any event, copyright protection of translations does not restrain the translationof the source (original) work. At the same time, it is said that copyright protectionof translations encourages translation. Yet, how this can happen with regard tocopyright protected works when copyright owners (by exercising their translationrights) refuse to permit the translation of these works remains an issue. As such, thisthesis does not delve into the aspect of copyright protection of translations.
1.8. Structure of the ThesisBroadly, this thesis consists of two parts. The first deals with the first three researchquestions, while the second part deals with the fourth research question. The thesis
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is divided into six chapters. This first chapter has introduced the thesis by settingout the background to the research problem, the research problem itself, researchquestions, methodology and the thesis structure.The second chapter examines the first three research questions while highlightingthe significance of examining the fourth research question. In particular, the secondchapter examines: the characteristics of Sri Lanka, why access to scientific andtechnical knowledge is important to Sri Lanka, why translation is important topromote access to scientific and technical knowledge in Sri Lanka, and how thepresent copyright law in Sri Lanka affects translation. In doing so, chapter 2demonstrates that access to scientific and technical knowledge is essential for SriLanka to meet its development goals. To promote access to scientific and technicalknowledge, Sri Lanka needs to translate and publish scientific and technical booksand learning materials (which are mostly produced in developed countries). Thisneeds to be done quickly, in large quantities and at prices that are affordable.However, the way in which the present copyright law in Sri Lanka (as determinedby the Intellectual Property Act 2003)100 protects translation rights impedestranslation of copyright protected scientific and technical books and learningmaterials, and their reproduction in a timely and affordable manner.The fourth research question of this study (namely, why has copyright law in SriLanka protected translation rights stringently?) is examined though the lens of thehistory of Sri Lankan copyright law in the third, fourth and fifth chapters of thisthesis. As demonstrated in chapters 3, 4 and 5, the history of copyright law of SriLanka can be divided into three stages, namely ‘British model of copyright law’,‘WIPO model of copyright law’ and ‘TRIPS model of copyright law’. The third chapterexamines the British model of copyright law which was in force in Sri Lanka from1908 to 1979. In particular, it examines how translation rights were protected underthe Copyright Ordinance 1908101 and the Imperial Copyright Act 1911 whichdetermined the copyright law of Sri Lanka during this period. Since both of thesestatutes were of British origin, in order to identify how and why translation rights
100 Intellectual Property Act No 36 of 2003 (Sri Lanka).101 Copyright Ordinance No 12 of 1908 (Sri Lanka).
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came to be recognised as copyright owners’ rights under these statutes, chapter 3traces the history of translation rights in the copyright law of Britain from 1476 to1911. This chapter also demonstrates that the British model of copyright law in SriLanka did not facilitate translation of copyright protected scientific and technicalbooks and learning materials on time and their reproduction in large quantities ataffordable prices because it protected translation rights stringently. Despite this, thereason why Sri Lanka implemented the British model of copyright law was becauseof its colonial legacy.The fourth chapter focuses on how and why the copyright law which was force inSri Lanka from 1979 to 2003 (the WIPO model of copyright law) protectedtranslation rights. In particular, chapter 4 demonstrates that the Code of Intellectual

Property Act 1979 (IP Code),102 which exclusively determined the copyright law ofSri Lanka during this period protected translation rights extensively and, as a result,did not facilitate the translation of copyright protected scientific and technical booksand learning materials. The reason that the IP Code protected translation rightsextensively was because it was based on the WIPO Model Law on Copyright for

Developing Countries,103 which was, in turn, based on the obligations of the Berne

Convention. More specifically, at the time Sri Lanka enacted the IP Code, it was amember to the Berne Convention. This Convention requires Member Countries toprotect translation rights rigorously. The WIPO Model Law on Copyright for

Developing Countries is a model law which was prepared in 1976 for the benefit ofdeveloping countries who need to comply with the obligations of the Berne

Convention but lack necessary expertise in formulating copyright laws on their own.Because Sri Lanka did not have the required expertise to formulate its copyright lawon its own, it adopted the provisions of the WIPO Model Law on Copyright for

Developing Countries in the IP Code.The fifth chapter of this thesis examines the TRIPS model of copyright law, whichhas been in force in Sri Lanka since 2003. As it is pointed out in chapter 2 that thecurrent copyright law of Sri Lanka (as determined by the Intellectual Property Act

102 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka).103 The WIPO Model Law on Copyright for Developing Countries is also referred to as the Tunis Model
Law on Copyright for Developing Countries.
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2003) protects copyright owners’ translation rights in a manner that inhibit accessto scientific and technical knowledge, chapter 5 examines the reasons why Sri Lankaenacted TRIPS model of copyright law.The final chapter (chapter 6) concludes the thesis. More specifically, it summarisesthe main issues discussed in the previous chapters and highlights the need to reforminternational copyright law (Berne Convention, TRIPS Agreement and otherinitiatives) to promote the needs and interests of developing countries. It alsoargues that Sri Lanka should amend its copyright law to enable it to make use of thespecial exceptions to translation rights, particularly the compulsory licensingprovided in the Appendix to the Berne Convention revised by the Paris Act 1971.
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CHAPTER II

ACCESS TO SCIENTIFIC AND TECHNICAL KNOWLEDGE, TRANSLATION AND

COPYRIGHT IN SRI LANKA

2.1. IntroductionThe purpose of this chapter is to examine the interrelation between access toscientific and technical knowledge, translation and copyright law in Sri Lanka. Morespecifically, this chapter examines three issues in connection to this: the reasonswhy access to scientific and technical knowledge is important for Sri Lanka; the roleof translation in relation to access to scientific and technical knowledge in Sri Lanka;and the way in which copyright law in Sri Lanka affects translation.This chapter will argue that in order to develop economically and to raise the livingstandards of its people, Sri Lanka needs to promote access to scientific and technicalknowledge. To this end, timely and affordable translation of scientific and technicalknowledge products (books and learning materials) produced in developedcountries is vital for Sri Lanka. However, the way in which translation rights areprotected by copyright law of Sri Lanka is a constraint on timely and affordabletranslation of scientific and technical knowledge products. This means that the wayin which the Sri Lankan copyright law protects translation rights restricts access toscientific and technical knowledge in Sri Lanka.
2.2. Importance of Access to Scientific and Technical KnowledgeAccess to scientific and technical knowledge is crucially important for Sri Lanka tofurther human and economic development, as well as to fulfil its constitutional andinternational human rights obligations.
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Sri Lanka is highly regarded for its notable achievements in human development.1Yet, it has much more to achieve in terms of economic development. According tothe World Bank, Sri Lanka is a lower middle-income country that has a GrossNational Income (GNI) per capita of US$3170.2 To further economic development,Sri Lanka needs to promote education, literacy in science and technology, creativity,and innovation. For this, Sri Lanka requires greater access to scientific and technicalknowledge. Promoting access to scientific and technical knowledge is also importantto ensure that Sri Lanka meets its constitutional and international human rightsobligations.
2.2.1. Economic DevelopmentEconomic development has been an overriding goal for Sri Lanka ever since itbecame a sovereign nation in 1948. Sri Lanka believes that building a knowledgeeconomy is fundamental for the country’s economic development. In particular, themanifesto of the newly elected President in 2015 states that Sri Lanka ‘will beoriented toward a knowledge and innovation economy.’3 This echoes the 2010
Development Policy Framework of the Government of Sri Lanka, which envisioned‘policies and measures to be implemented … to reposition Sri Lanka in the globalarena as a knowledge based strong middle income country with better andimproved living standards.’4
1 See especially UNDP, Sri Lanka National Human Development Report 2014: Youth and Development:
Towards a More Inclusive Future (2014). The Report noted:Sri Lanka is notable for its human development achievements, despite a legacy ofviolent conflict. This is due in part to consistent investments in health and education.Sri Lanka’s score on the 2013 Human Development Index (HDI), a composite measureof income, health and education, was 0.750, placing it in the high human developmentcategory. It ranked at 73 out of 187 countries and territories, higher than other SouthAsia countries and even come East Asia states. Sri Lanka has either achieved theindicators and targets of the Millennium Development Goals (MDGs) or is very muchon track to achieve them before or by 2015: at vii (citations omitted).2 The World Bank, Data, ‘Sri Lanka’ (2015) <http://data.worldbank.org/country/sri-lanka>.3 Maithripala Sirisena, Manifesto: A Compassionate Maithri Governance – A Stable Country (2014) 49.
4 Ministry of Finance and Planning, Mahinda Chinthana – Vision for the Future: The Development Policy
Framework, Government of Sri Lanka (2010) 2.Also, the Country Report of Sri Lanka to 2012 Rio+20 Conference stated:
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In order to build a knowledge economy, it is vital for Sri Lanka to promote scienceand technology, education and research.5 Indisputably, developing science andtechnology, and strengthening education, training, skills, and human resourcesrequires increased access to scientific and technical knowledge.
The thrust of the vision has been to reposition Sri Lanka in the global arena as aknowledge-based strong middle-income country with better and improved livingstandards which continues to preserve cultural values and traditions.Ministry of Environment, Sri Lanka’s Middle Path to Sustainable Development through ‘Mahinda

Chinthana-Vision for the Future’ (2012) xxvi.Apart from this, the manifesto of the former President of Sri Lanka stated that Sri Lanka will bedeveloped ‘as a … Knowledge hub, serving as a key link between the East and the West,’ In thisconnection, education and knowledge systems will be restructured suitably, ‘so that Sri Lankabecomes a key hub for knowledge and learning in the world.’ Mahinda Rajapaksa, Mahinda Chinthana
– Vision for the Future (2010) 9, 18.5 Indeed, ‘[t]he World Bank’s approach to knowledge economy is also driven by science andtechnology.’ In particular, the Knowledge Economy Index (KEI) prepared by the World Bank, whichmeasures the overall level of preparedness of a country for the knowledge economy, places a heavyemphasis on education, research and development, and innovation in the field of science andtechnology. Ali Madanipour, Knowledge Economy and the City: Spaces of Knowledge (Routledge, 2011)11. As Madanipour observed:The [World] Bank’s Knowledge for Development Programme is devised to helpcountries around the world to identify where they stand and what the challenges andopportunities are for making the transition into a knowledge based economy. Toencourage and measure this process, the bank devised a benchmarking tool calledKnowledge Assessment Methodology (KAM), which uses 109 structural andqualitative variables. These are grouped under four ‘knowledge economy pillars,which are: economic incentive and institutional regime, education, innovation, andinformation and communication technologies. The benchmarking tool is used tomeasure and compare the performance of 146 countries on their ‘knowledge economyreadiness.’ The four pillars are then aggregated to single Knowledge Economy Index(KEI), which measures ‘a country’s ability to generate, adopt and diffuse knowledgeand also whether the environment is conducive for knowledge to be used effectivelyfor economic development.Ali Madanipour, Knowledge Economy and the City: Spaces of Knowledge (Routledge, 2011) 11-12(citations omitted).Also, as endorsed in the 2010 Development Policy Framework, to move towards a knowledge-basedeconomy, ‘Sri Lanka must develop its science and technology, strengthen education, training andskills process and develop high quality human resources to serve the requirements ofmodernisation.’ Moreover, the ‘effective combinations of science, technology and innovation’ have animportant impact on ‘Sri Lanka’s successful integration with the global economy and its sustainedsuccess in international competition.’ Ministry of Finance and Planning, Mahinda Chinthana – Vision
for the Future: The Development Policy Framework, Government of Sri Lanka (2010) 126. In fact, theCountry Report of Sri Lanka to 2012 Rio+20 Conference identified the needs for ‘provision of accessto science and technology skills to all sectors of the society [and] the addressing of deficiencies intechnology transfer as challenges which ‘lie ahead of Sri Lanka in its path to sustainabledevelopment’. Ministry of Environment, Sri Lanka’s Middle Path to Sustainable Development through
‘Mahinda Chinthana-Vision for the Future’ (2012) xxv.



38

2.2.2. Constitutional ObligationsPromoting access to scientific and technical knowledge is also important to allow SriLanka to meet its constitutional obligations under the Constitution of the Democratic

Socialist Republic of Sri Lanka 1978 (Constitution 1978). While access to scientificand technical knowledge is not a human right guaranteed under the Constitution

1978, its provisions relating to fundamental human rights and directive principlesdo require the Sri Lankan State to ensure access to scientific and technicalknowledge in the country.The Constitution 1978, which is the supreme law of the land, declares thefundamental human rights protected in Sri Lanka. These rights, which are part ofthe ‘Sovereignty of the People’,6 must be ‘respected, secured and advanced by allorgans of government and shall not be abridged, restricted or denied, save in themanner and to the extent [provided by the Constitution]’.7The fundamental human rights recognised in the Constitution 1978 include freedomof thought, conscience and religion; freedom from torture; right to equality; freedomfrom arbitrary arrest, detention and punishment; prohibition of retrospective penallegislation; freedom of speech, expression, assembly, association, occupation andmovement; and the right to access to information.8 Although not explicitly enshrinedin the Constitution 1978, the human right to education is also recognised. Asobserved by the Supreme Court of Sri Lanka in Kavirathne and Others v

Commissioner General of Examinations and Others:9
[A]lthough there is no specific provision dealing with the right to Education in[the Sri Lankan] Constitution as such in the Universal Declaration of Human

6 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 3.7 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 4(d). The fundamental rightsrecognised by the Constitution 1978 are subject to the restrictions stipulated under Article 15.8 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, arts 10-14. The Nineteenth
Amendment to the Constitution which was certified on 15 May 2015 provides for a ‘right to access toinformation’. However, this right is limited to information held by governmental authorities. As such,it cannot be construed as a right that guarantees access to scientific and technical knowledge. SeeArticle 14A inserted to the Constitution 1978 by Section 2 of the Nineteenth Amendment to the
Constitution.9 Kavirathne and Others v Commissioner General of Examinations and Others (2012) BLR 139.
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Rights, the said right has been accepted and acknowledged by [the Sri Lankan]Courts through the provisions embodied in Article 12 (1) of the Constitution.10
Although access to scientific and technical knowledge is not recognised as a humanright in the Constitution 1978, it affects the realisation of certain human rightsguaranteed under the Constitution, such as the right to education.Access to scientific and technical knowledge is a corollary of the right to educationguaranteed under the Constitution 1978. As observed in the previous chapter, theright to education envisages providing students with access to scientific andtechnical knowledge for their learning, which includes teaching as well as provisionof scientific and technical educational and learning materials. In recognising this, thegovernment of Sri Lanka has been providing free textbooks for education (includingscience and technical education) at the primary and secondary level (Grade 1 to 11)since 1980.11
Apart from its provisions guaranteeing human rights, the Constitution 1978 also hascertain provisions in its Directive Principles of State Policy, which address mattersregarding access to scientific and technical knowledge. In particular, theseprovisions state that Sri Lanka is pledged to establish ‘a Democratic SocialistSociety’, the objectives of which include, inter alia:

[T]he realisation by all citizens of an adequate standard of living forthemselves and their families, including … the full enjoyment of … social andcultural opportunities;12[T]he equitable distribution among all citizens of the material resources of thecommunity and the social product, so as best to subserve the common good;13[T]he rapid development of the whole country by means of public and privateeconomic activity …;14
10 Ibid 150 (emphasis added).11 Swarna Jayaweera and Chandra Gunawardena, Social Inclusion: Gender and Equity in Education
SWAPS in South Asia: Sri Lanka Case Study (UNICEF, 2007) 74.12 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 27(2)(c).13 Ibid art 27(2)(e).14 Ibid art 27(1)(d).
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[T]he complete eradication of illiteracy and the assurance to all persons of theright to universal and equal access to education at all levels.15
Access to scientific and technical knowledge is vital for Sri Lanka to realise theseobjectives. In particular, living standards can only be raised through economic andsocial development, which itself requires wider access to scientific and technicalknowledge. Also, wider access to scientific and technical knowledge is essential forthe full enjoyment of social and cultural opportunities, the rapid development of thewhole country, the eradication of illiteracy, and promoting access to scientific andtechnical education.16 Moreover, since scientific and technical knowledge is one ofthe most valuable resources in the modern world, equal distribution of materialresources of the community among all citizens entails equal distribution of scientificand technical knowledge in material form, such as books and leaning materials.Although the objectives under the Directive Principles of State Policy are not strictobligations imposed on the State of Sri Lanka,17 the Constitution 1978 neverthelessconfers a duty on Sri Lanka to be at least mindful of these objectives in thegovernance and enactment of laws. In particular, the Constitution states thatDirective Principles of State Policy ‘shall guide Parliament, the President and theCabinet of Ministers in the enactment of laws and governance of Sri Lanka for theestablishment of a just and free society.’18 Also, the Supreme Court of Sri Lanka hasdeclared that the Directive Principles of State Policy ‘must be given due recognition,and proper allowance [must be] made for their operation and functioning as partand parcel of the constitution.’19 The Supreme Court has further stated that theDirective Principles of State Policy ‘are in the nature of an instrument of instructionswhich both the legislature and executive must respect and follow.’20 The upshot of
15 Ibid art 27(1)(h).16 As Jawaharlal Nehru, the first Prime Minister of India, stated, ‘[i]t is science alone that can solvethe problems of hunger and poverty, of insanitation and illiteracy …’ Quoted in T Sorell, Scientism:
Philosophy and the Infatuation with Science (Routledge, 1991) 2.17 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 29.18 Ibid art 27(1),19 Seveviratne and Another v University Grants Commission and Another 1978-79-80 (1) SLR 182, 183.20 1978-79-80 (1) SLR 182, 183. See also in In Re the Thirteenth Amendment to the Constitution 1987(2) SLR 312, 326, where it was stated by four judges of the Supreme Court that although the DirectivePrinciples of State Policy are not enforceable in a court of law, ‘that shortcoming does not detract
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this is that there is a duty on the Sri Lankan State to be mindful of ensuring wideraccess to scientific and technical knowledge when enacting legislation andgoverning the country.
2.2.3. International Human Rights ObligationsPromoting access to scientific and technical knowledge is also important for SriLanka to meet its international human rights obligations. In addition to thefundamental human rights guaranteed under the Constitution 1978, severalinternational instruments also impose obligations on Sri Lanka to protect certainhuman rights. Sri Lanka is a State Party to some of these instruments. In particular,it has signed the International Covenant on Civil and Political Rights 1966, the
International Covenant on Economic, Social and Cultural Rights 1966 and the
Convention on the Rights of the Child 1989.21 As observed in the previous chapter,these three instruments either directly or indirectly require State Parties to promoteaccess to scientific and technical knowledge. Therefore, Sri Lanka has an obligationto promote access to scientific and technical knowledge under these instruments.Apart from this, the Universal Declaration of Human Rights 1948 (UDHR), which isthe pioneer instrument declaring the human right of access to scientific andtechnical knowledge, is also applicable in Sri Lanka. Although the UDHR has nobinding force in Sri Lanka, the Supreme Court of Sri Lanka has held that it is the‘highest moral authority’.22 In view of this, Sri Lanka also has a moral duty topromote access to scientific and technical knowledge in the country.
2.3. Issues with regard to Access to Scientific and Technical KnowledgeThere are several interrelated issues that adversely affect access to scientific andtechnical knowledge in Sri Lanka. These are knowledge dependency, low incomelevels, and the domination of English language in knowledge dissemination. Before
from their value as projecting the aims and aspirations of a democratic government. The DirectivePrinciples require to be implemented by legislation.’21 Sri Lanka signed both the International Covenant on Civil and Political Rights 1966 (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) on 11 June 1980. Itsigned the Convention on the Rights of the Child 1989 (CRC) on 26 January 1990.22 Leelawathie v The Minister of Defence and External Affairs (1965) 68 NLR 487, 490.
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proceeding to examine these issues, it is necessary for us to understand what theterm ‘access to scientific and technical knowledge’ means in the context of Sri Lanka.For Sri Lanka, access to scientific and technical knowledge primarily means fourthings: the availability, affordability, timeliness, and comprehensibility of scientificand technical knowledge. What is meant by ‘availability’ here is that scientific andtechnical knowledge is produced sufficiently and that there are adequate scientificand technical knowledge products to meet the needs of people in Sri Lanka.‘Affordability’ refers to the general financial ability of people in Sri Lanka topurchase scientific and technical knowledge products. ‘Timeliness’ means thatscientific and technical knowledge products are available for the use of the peoplein Sri Lanka instantaneously or within a reasonable timeframe from their creation.23‘Comprehensibility’ mainly means that scientific and technical knowledge productsneeded by Sri Lankan people are available in the language/s in which Sri Lankansare fluent. As such, it is important to bear in mind that any issue which adverselyimpacts on availability, affordability, timeliness, and comprehensibility of scientificand technical knowledge products will adversely affect access to scientific andtechnical knowledge in Sri Lanka.As noted earlier, the main problems that Sri Lanka encounters with regard to accessto scientific and technical knowledge are knowledge dependency, low income levels,and the domination of English language in knowledge dissemination. Knowledgedependency in Sri Lanka primarily affects the availability and the comprehensibilityof scientific and technical knowledge. The low income levels in Sri Lanka primarilyimpacts upon the affordability of scientific and technical knowledge. The dominanceof English language in knowledge dissemination primarily affects comprehensibilityof scientific and technical knowledge.
2.3.1. Knowledge DependencySri Lanka does not produce sufficient knowledge in the field of science andtechnology to meet the needs of its people. As a result, Sri Lanka has to import
23 This would ensure that people in Sri Lanka could use knowledge products as soon as they areneeded, as well as that these products are relevant and up-to-date.
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scientific and technical knowledge products from developed countries which lead inthe field of science and technology. In other words, Sri Lanka is dependent ondeveloped countries for scientific and technical knowledge products.Sri Lanka is unable to produce sufficient scientific and technical knowledge productsas a result of many factors. The most important of these are the aftereffects ofEuropean colonisation and the lack of local research and innovation.
2.3.1.1. European Colonisation and its AftereffectsEuropean colonial rule in Sri Lanka from the 16th to mid-20th century linked SriLanka to the Western world. In particular, it replaced the existing political,economic, social and cultural landscape of Sri Lanka with transplanted Westernsystems and institutions. These changes benefited the interests of the colonialrulers, especially in their governance and administration of the country. Therefore,they were justified as a process of civilising the local population on the basis that theimposed Western systems and institutions were superior to those that existed.However, these changes had a devastating impact on the indigenous knowledgeproduction systems in Sri Lanka. Moreover, the newly introduced Western systemsand institutions needed Western knowledge for their proper functioning. This needwas largely catered through Western knowledge production systems, rather thancreating independent knowledge production systems in Sri Lanka. The result of thiswas that Sri Lanka became increasingly dependent on Western knowledge andWestern knowledge production systems.From 1505 to 1948, Sri Lanka was under the colonial rule of three European nations:the Portuguese, the Dutch, and the British. European colonisation in Sri Lankastarted with the Portuguese intrusion in 1505.24 However, the Portuguese were onlyable to rule a part of Sri Lanka, that is, the maritime regions, and the centre of thecountry was still ruled by the local kings. In the mid-17th century, the Portuguesewere expelled from Sri Lanka by the Dutch, who later established their rule in the
24 The first entry of the Portuguese into Sri Lanka in 1505 was ‘largely accidental’. However, laterthey ‘sought to establish a fortified trading settlement’, and to that end occupied a considerableportion of Sri Lanka until their expulsion by the Dutch. KM de Silva, A History of Sri Lanka (C Hurst,1981) 100.
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maritime regions of the country. The Dutch rule gave way to the British in 1796, andin 1802 the former Dutch possessions in Sri Lanka became the ‘British Crown Colonyof Ceylon’.25 In 1815, the British conquered the centre of Sri Lanka by defeating thelocal king and thenceforth the entire country became a British colony until it wasgranted independence from Britain in 1948.The British rule in Sri Lanka was a period that saw an overall change in the economicand socio-political characteristics of the country. The effect of many of these changeswas that Sri Lanka became linked to the Western world.26 As KM de Silva noted:
Because of the rapid shrinkage of the world in the nineteenth century, SriLanka would have faced westernisation anyway, but the British, in fact,

25 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 210.26 Although westernisation is said to have started in Sri Lanka during the British rule, Sri Lankadirectly came under Western influence in many fields since the arrival of the Portuguese. AsSaparamadu noted:[The arrival of the Portuguese in Sri Lanka in 1505] was the first direct confrontationof the two thousand year old Sinhala Kingdom with a European power. From 1505 till1658 when they were finally expelled by the Dutch, the Portuguese occupied atvarious times substantial portions of the Maritime Provinces. Many kings and princesas well as ordinary people embraced Catholicism.The Portuguese left an indelible mark on Sri Lankan society. The religion theyintroduced, Roman Catholicism, is observed by nearly a million people in the country.Portuguese customs, dress, music, food, have been absorbed fully into Sri Lankansociety particularly in the Low Country by persons of all religions. Portuguese wordshave enriched the Sinhalese language. Most important, the Portuguese introduced theEuropean ethos of trade and commerce to a country which was not familiar with it.PE Peiris, Ceylon: The Portuguese Era: Being a History of the Island for the Period 1505-1658 (TisaraPrakashakayo, 2nd ed, 1992) v.Also, as KM de Silva observed, linkage of Sri Lanka to the world economy began with the Portugueseintrusion while British gave a new phase to it by the 1830s. KM de Silva ‘Sri Lanka: National Identityand the Impact of Colonialism’ in John Clifford Holt (ed), The Sri Lanka Reader: History, Culture,
Politics (Duke University Press, 2011) 135, 136.Moreover, as Jayasuriya stated:[P]rior to British colonial rule, Sri Lanka had been greatly influenced in a variety ofways by two centuries of European colonization – first by the Portuguese followed bythe Dutch… Thus, for example, the Dutch who preceded the British as a colonial power‘bridged the gap between medievalism and 19th century colonial rule in Ceylon with apioneer structure which the British modernised’… Sri Lanka, therefore, had beenalready subject to a modicum of ‘westernisation’ before British colonial rule.Laksiri Jayasuriya, ‘The Colonial Lineages of the Welfare State’ in Saman Kelegama (ed) Economic
Policy in Sri Lanka: Issues and Debates (Sage Publications, 2004) 421
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deliberately started the process in the 1830s after some hesitation in the earlyyears of their rule in the island.27
Westernisation that was started by the British in Sri Lanka overturned the systemsand institutions that were already in place in Sri Lanka. A complicated new economicstructure based on free trade and a laissez-faire approach was introduced, replacingthe simple economy based on subsistence agriculture. A democratic government,which upheld constitutionalism and human rights, was gradually implemented inlieu of a monarchy. English law was introduced in many matters of trade andcommerce, including copyright, patents, and trademarks. English became thedominant language, marginalising the status and importance of the local languages.The education system became completely aligned with the West. These changes hada huge impact in terms of making Sri Lanka dependent on the developed countriesof the West for knowledge. This can be explained in relation to the changes that tookplace in Sri Lanka’s economic structure and the education system as a result ofcolonisation and westernisation.
Changes in the EconomyChanges in the economic structure of Sri Lanka, especially those that took placeduring the British rule, had a devastating impact on the country’s indigenousknowledge base. As Amarasuriya and Witharana observed:

The plantation economy that was established during the colonial timesdramatically changed the entire social, economic and political landscape of thecountry handicapping the knowledge base available for innovation in the pre-colonial Sri Lanka.28
Prior to European colonisation, Sri Lanka had a less complicated, closed economicsystem that was based on agriculture for consumption needs.29 The primary form of
27 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 479.28 Harini Amarasuriya and Dileepa Witharana, ‘Conflicting Agendas: Implications of IntellectualProperty Rights on Access to Knowledge in Education and Research’ (Paper presented at the 7thNational Conference on Library and Information Science, Colombo, 25 June 2009) 4<http://eprints.rclis.org/13385/>.29 Patrick Peebles, The History of Sri Lanka (Greenwood Press, 2006) 2.
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agriculture (as even today) was rice cultivation.30 The scientific and technicalknowledge required for rice cultivation was sufficiently available in Sri Lanka in theform of traditional knowledge. In fact, this is evidenced by the ‘large number of[traditional] rice varieties [that] were developed and selected by [Sri Lankan]farmers to suit to various agro-climatic conditions and to the preferablecharacteristics, such as colour, smell, taste and nutritive values’,31 and the advancedirrigation systems that were built to support rice cultivation in ancient Sri Lanka. Inparticular, it has been recorded that a collection of over 300 local varieties of ricewas exhibited at the Kandy Agro-horticultural and Industrial Exhibition in 1902.32Moreover, out of the more than 3000 rice varieties that were collected andconserved by the Agriculture Department of Sri Lanka in 1993, a significantpercentage consisted of traditional varieties.33
The advanced irrigation systems built during the hydraulic civilisation in ancient SriLanka (300 BC -1200 AD) also highlight the nature and extent of the developedstatus of scientific and technical knowledge that Sri Lanka possessed at the time.According to Brohier:

Extensive works of irrigation [in ancient Sri Lanka], secured with an immenseamount of labour, skill and science had transformed arid plains to areas ofplentiful prosperity at a period when agriculture in Europe was in the rudestand most primitive state.34

30 See, eg, MKL Irangani and Yoshiharu Shiratake, ‘Indigenous Techniques Used in Rice Cultivation inSri Lanka: An Analysis from an Agricultural History Perspective’ (2013) 12(4) Indian Journal of
Traditional Knowledge 638, 638, where it is observed that ‘[f]or two thousand years [Sri Lanka’s]civilization was based on rice cultivation, which began in 900 BC and has developed in an organizedway since 300 BC’.31 Udaya Rajapaksha, ‘Ancient Food and Farming Systems in Sri Lanka’ (1997) 19(1) Vidurava 41, 41.32 Udaya Rajapaksha, ‘Ancient Food and Farming Systems in Sri Lanka’ (1997) 19(1) Vidurava 41, 41;Udaya Rajapaksha, Traditional Food Plants in Sri Lanka (Hector Kobbekaduwa Agrarian Research andTraining Institute, 1998) 3.33 Udaya Rajapaksha, ‘Ancient Food and Farming Systems in Sri Lanka’ (1997) 19(1) Vidurava 41, 41;Udaya Rajapaksha, Traditional Food Plants in Sri Lanka (Hector Kobbekaduwa Agrarian Research andTraining Institute, 1998) 3.34 RL Brohier, Ancient Irrigation Works in Ceylon (Government Publications Bureau, 1934) vol 1, 1.Also see JE Tennent, Ceylon: An Account of the Island (Longman, Green, Longman and Roberts, 1860)vol 2, 468, where it is noted, ‘[n]o people in any age or country had so great practice and experiencein the construction of works for irrigation’ like ancient Sri Lankans. Along similar lines, KM de Silva
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Although the fall of the hydraulic civilisation in the 13th century may have had anadverse impact on the stock of scientific and technical knowledge in Sri Lanka,particularly in the field of irrigation,35 the indigenous knowledge systems in pre-colonial Sri Lanka were still sufficient to meet the needs of its economy, which wasbased on subsistence agriculture.The indigenous knowledge creation systems in pre-colonial Sri Lanka were linkedwith ‘Rajakariya’- the traditional compulsory service system, and the caste system.36As MU De Silva observed, ‘Rajakariya was the mechanism which combined landtenure and the caste services for the state and the well-being of the community.’37
noted that ‘[a]ncient Sri Lanka was the example par excellence of a hydraulic civilisation’. KM de Silva,
A History of Sri Lanka (C Hurst, 1981) 32. de Silva further stated:[T]he ancient Sinhalese developed a highly sophisticated irrigation system in whichtechnical skills of an extraordinary nature were demonstrated … The construction of… canals or channels exhibited an amazing knowledge of trigonometry and the designof the tanks a thorough grasp of hydraulic principles: at 32 (citations omitted).Moreover, Paranavithana and Nicholas observed:[The] achievement [in the construction of works for irrigation] accomplished by theseventh century, reveals the extraordinary high technical ability of the Sinhaleseengineers of ancient times who were responsible for the planning, design andconstruction of these works. Several of these projects, if put in hand today, would stillbe regarded as major undertakings. … Surveys made in modern times for therestoration of ancient works have disclosed that the instruments they used werecapable of the same precision as modern instruments. Their contour levelling wasexceptionally accurate …S Paranavithana and CW Nicholas, ‘Civilisation of the Period: Economic, Political and SocialConditions’ in HC Ray (ed), History of Ceylon (Ceylon University Press, 1959) 355.35 However, Toynbee said that ‘the cause of the decline and fall of the Indic Civilization in Ceylon’ ‘wasnot any decline in engineering technique but the social decline’. Arnold J Toynbee, A Study of History(Oxford University Press, first published 1939, 1951 ed) vol 4, 46.36 According to GC Mendis:A caste consisted of an exclusive social group, and the individuals that belonged to itdid not as a rule eat with people outside the caste-group or marry outside it. No onecould change his caste as it was determined by birth, and the caste to which a man orwoman was born was held to be dependent on merit earned by him or her in previousbirths. Certain castes were considered high and others low according to theoccupation with which each was associated, and people of the so-called high castesconsidered it degrading to perform the work done by people of the so-called lowcastes. In short, caste consisted of a complete system of life and work in which everyman knew his place, had regular work, and rarely exchanged it for another.GC Mendis, Ceylon under the British (Asian Educational Services, first published 1952, 2005 ed) 46-47.37 MU De Silva, ‘Land Tenure, Caste System and the Rajakariya under Foreign Rule: A Review ofChange in Sri Lanka under Western Powers, 1597-1832’ (1992-1993) 37 Journal of the Royal Asiatic
Society of Sri Lanka 1, 1.
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That is, people in pre-colonial Sri Lanka got their land from the king. In return fortheir land tenure, people were obliged under Rajakariya to perform a caste-specificcompulsory service to the king.38 As such, Rajakariya ensured that the castes had adirect impact on the various professions in Sri Lanka (such as farmers, irrigationengineers, goldsmiths, blacksmiths, and so on). It also enabled industries andprofessions in Sri Lanka to be monopolised by individual castes. As this monopolyled to work specialisation, it generated a wealth of knowledge (now known astraditional knowledge) among the members of the individual castes with regard totheir specialised work. This traditional knowledge was transferred from generationto generation, but only within the individual castes.39 In this way, Rajakariya,together with the caste system, played an important role in Sri Lankan indigenousknowledge creation systems.The era of European colonisation, particularly the British rule, saw dramaticchanges to the economic structure of Sri Lanka. One of the most fundamentalchanges that took place during the British rule was the transformation of the SriLankan economy into a market economy based on the concept of laissez-fairestate.40 The laissez-faire market economy was seen as an essential requirement tofurther British interests in Sri Lanka, particularly to promote the trade in plantationcorps (which was the main reason why the three European colonisers came to SriLanka). The British administration saw the Rajakariya system as ‘an obstacle to the
38 Chandima D Daskon, ‘Are Cultural Traditions Real “Assets” for Rural People? An Analysis from ALivelihood Perspective’ (2010) 10(3) Global Journal of Human Social Science 13, 22.As Mendis noted, ‘Rajakariya in Ceylon involved the performance of two classes of duties; unpaidservices rendered by people for the repair and maintenance of the paths and bridges in their district,and services performed in respect of lands held and varying according to the caste of persons whoperformed them’. GC Mendis, Ceylon under the British (Asian Educational Services, first published1952, 2005 ed) 46 (emphasis added).See also WNS Lowe, ‘Evolution of the Compulsory Service System (Rajakariya) in Sri Lanka’(Proceedings of the Annual Research Symposium 2007, Faculty of Graduate Studies, University ofKelaniya, 2007) <http://www.kln.ac.lk/uokr/ARS2007/2.20.pdf>.39 See, eg, CR de Silva, ‘Education’ in KM de Silva (ed), Sri Lanka: A Survey (University Press of Hawaii,1977) 403, 403, where it is noted that:[T]echnical skills such as those needed to construct the ancient irrigation reservoirsand canals were transmitted from generation to generation, either by traditionalinstruction given by father to son or by craft apprenticeships …40 As KM de Silva observed, ‘[b]y the 1820s the beginnings of a market economy [in Sri Lanka] wereclearly discernible.’ KM de Silva, A History of Sri Lanka (C Hurst, 1981) 246.
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free movement of labour, and to the creation of a land-market, both of which werevitally important in the establishment of the laissez-faire [market economy].’41 As aresult, they abolished the Rajakariya system in 1833, following the recommendationof the Colebrooke-Cameron Commission, which was appointed by the BritishGovernment to inquire into the administration of the government, revenues, and thejudicial establishments and procedure in Sri Lanka.42
The abolition of Rajakariya had a stifling effect on the growth and dissemination oftraditional knowledge in Sri Lanka. It adversely affected the existing system of workspecialisation through the caste system and thus the creation of new traditionalknowledge.43 It also affected the dissemination of traditional knowledge, becausethe free movement of labour meant that there was less scope for transferring thatknowledge between generations.44 The ultimate result of this was that Sri Lankacame to rely on Western knowledge to satisfy the country’s new knowledgerequirements.Sri Lanka’s independence from Britain in 1948, as in many other former Britishcolonies in South and Southeast Asia, did not necessarily bring about changes in the
41 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 248 (emphasis added).42 As KM de Silva noted:The Colebrooke-Cameron Commission introduced an integrated and in many waysradical set of reforms designed to establish in Sri Lanka the superstructure of laissez-faire state. They had much in common with Bentinck’s reforms in India, but were morefar-reaching in their impact and more consistent in the application of currentliberalism. As adherents of laissez-faire and free trade the commissioners saw little tocommend in the pattern of economic activity then prevailing in the colony with itsmercantilist structure, discriminatory administrative regulations, and theoverwhelming importance of the state monopolies in the economy.KM de Silva, A History of Sri Lanka (C Hurst, 1981) 247-248 (emphasis added) (citations omitted).43 As Mendis observed, ‘[t]he abolition of Rajakariya is a landmark in the history of Ceylon. It put anend to the legal sanction which Sinhalese feudalism and the caste system hitherto received. … Andabove all the abolition of Rajakariya and monopolies made possible the commercial age which theBritish Government was trying to usher in.’ He also stated that ‘[t]he abolition of Rajakariya loosenedthe bonds which held together the ancient co-operative feudalism with its system of caste’. GCMendis, Ceylon under the British (Asian Educational Services, first published 1952, 2005 ed) 55-56,67 (emphasis added).44 For instance, when the new generation belonging to a particular caste embarked on a differentprofession to that was specific to that caste, there was no room for the older generation to transferprofessional knowledge specific to that caste (traditional knowledge) to the new generation. At thesame time, the older generation was reluctant to share traditional knowledge with members of thenew generation when they did not belong to the same caste.
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economic structure implemented by the British.45 Moreover, at the time of SriLanka’s independence, its economic structure was on the verge of a crisis. As KM deSilva noted:
The crux of the problem was that foreign income which ‘directly or indirectlyconstituted the bulk of the national income began to fall rapidly’, while therewas a rise in the cost of imports. This was reflected in the country’s balance ofpayments, which fell consistently from ‘a handsome surplus in 1945 to a heavydeficit in 1947’. ‘For a country which practically lives by foreign trade,’ … ‘noeconomic indices could be more significant. It represented a fall in nationalincome and a march towards greater poverty and insecurity’.46

Thus, pursuant to its independence, economic development surfaced as the biggesthurdle for Sri Lanka, and promoting access to scientific and technical knowledgebecame crucial in this connection. The result of this was the increasing dependenceof Sri Lanka on the developed countries for access to scientific and technicalknowledge.
Changes in the Education SystemAnother important transformation that took place during the British rule in SriLanka was the introduction of a new education system based on the Western(British) model of education. As will be seen in the ensuing discussion, this made SriLanka dependent on scientific and technical knowledge produced in developedcountries for educational purposes.The formal education system that existed in pre-colonial Sri Lanka was notnecessarily linked to science and technology. As CR de Silva noted:

The traditional education system was … fashioned and controlled by thereligious order and education generally was regarded as a means of religiousedification. Education imparted at the temple had a strong academic or literary
45 LA Wickremeratne, ‘The Economy in 1948’ in KM de Silva (ed), Sri Lanka: A Survey (UniversityPress of Hawaii, 1977) 131, 131; KM de Silva, ‘Introduction’ in KM de Silva (ed), Sri Lanka: A Survey(University Press of Hawaii, 1977) xi, xiv.46 KM de Silva, ‘Introduction’ in KM de Silva (ed), Sri Lanka: A Survey (University Press of Hawaii,1977) xi, xiii-xiv (emphasis added) (citations omitted).
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bias. On the other hand, technical skills such as those needed to construct theancient irrigation reservoirs and canals were transmitted from generation togeneration, either by traditional instruction given by father to son or by craftapprenticeships, both outside the system of temple instruction.47
Formal education in pre-colonial Sri Lanka was restricted to members of the eliteclass, who were limited in numbers.48 Thus, it is implausible to assume that theformal education system in pre-colonial Sri Lanka was the bedrock of indigenousknowledge systems, or even that it constituted an important part of these systems.Besides, Lieutenant-Colonel Colebrooke, one of the commissioners of theColebrooke-Cameron Commission, condemned and unhesitatingly dismissed theformal education system that was in place in pre-colonial Sri Lanka as one that‘scarcely merits any notice’.49
Until the recommendations of the Colebrooke-Cameron Commission, the Britishadministration in Sri Lanka had no coherent policy on education. Neither waseducation regarded as a ‘service normally provided by the state’.50 However, withthe implementation of the Commission’s recommendations on education in 1832,‘State intervention in education … assumed a regular and definite form.’51 Despitethat, the British education policy in Sri Lanka predominantly addressed the needsand interests of the colonial rulers rather than those of Sri Lankans.52
47 C R de Silva, ‘Education’ in K M de Silva (ed), Sri Lanka: A Survey (University Press of Hawaii, 1977)403, 403. Also see Anthony N Ezeife and T Arivalagan, ‘Technology Education and EconomicCompetitiveness in Developing Countries: The Sri Lankan Experience’ (2006) 35(1) Canadian and
International Education Journal 12, 16, where it is observed that, ‘[i]n most developing countries, theold educational system did not pay any particular attention to science, technology and engineering.’48 For a more detailed account of the formal education system in pre-colonial Sri Lanka, see forinstance, JE Jayasuriya, Educational Policies and Progress during British Rule in Ceylon (Sri Lanka)
1796-1948 (Associated Educational Publishers, 1977) 1-23.49 Ceylon, Royal Commission to Examine and Report upon the Present State of the Laws, Regulationsand Usages in the Settlements of the Cape of Good Hope and the Island of Mauritius and Ceylon,
Report of Lieutenant-Colonel Colebrooke, One of His Majesty’s Commissioners of Inquiry, upon the
Administration and Government of Ceylon (1831) 32.50 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 252. As a result of this, KM de Silva noted that‘[t]he government’s contribution in [the] sphere [of education] was slight and sporadic. But if thestate was lukewarm, if not actually hostile, to the expansion of education, the missions becameincreasingly well-equipped to continue their own educational work’: at 252.51 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 253.52 KD Ariyadasa, The Curriculum Development Centre of Sri Lanka (UNESCO, 1977) 1.
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The objective of the system of education introduced in Sri Lanka by the British wasnot to produce a well-informed and literate public. Instead, it was designed to createan elite class, limited in number, who would assist the rulers in matters of localadministration and other related affairs.53 To implement this objective, the generaleducation system was designed in two forms, namely (a) English education, whichcatered to a narrow elite class, and (b) vernacular education, which catered to thegeneral masses. What is important to note here is that neither the English nor thevernacular education systems facilitated the production and diffusion of indigenousknowledge in the country.54 On the contrary, the English education systemcompletely ignored indigenous knowledge and linked the country’s educationsystem with Western knowledge. As Canagarajah observed, English education‘meant not only teaching English language, but also adopting the medium, modes ofinstruction, curriculum, and teaching materials of the British public schools forgeneral education.’55 Thus, the system of education introduced during the British
53 WA Wiswa Warnapala, The Making of the System of Higher Education in Sri Lanka: An Evaluative
Study (2011) ii-iv. As Warnapala observed:[T]he major objective of the system of education established by the Colonialauthorities of the period was for the creation of an English-speaking Christian classfrom whom the personal for the public services and other positions of authority in thecolonial administration could be recruited. In order to administer the empire … theBritish, as colonial masters, had to educate a class of Ceylonese; British acted similarlyin India where they wanted to educate a native class of Indians for the same purpose.Lord Macaulay, in his famous Minute on Education, stated that the British shouldcreate an English-speaking native middle class ‘who may be interpreters between usand the millions whom we govern; a class of persons, Indian in blood and colour, butEnglish in taste, in opinion, in morals and in intellect: at iii (citations omitted).See also Sandagomi Coperahewa, ‘Colonialism and Problems of Language Policy: Formulation of aColonial Language Policy in Sri Lanka’ (2011) 1(1) Sri Lanka Journal of Advanced Social Studies 27,31; Swarna Jayaweera, ‘Language and Colonial Education Policy in Ceylon in the Nineteenth Century’(1971) 2(2) Modern Ceylon Studies 151, 152-153.54 See especially Sandagomi Coperahewa, ‘Colonialism and Problems of Language Policy:Formulation of a Colonial Language Policy in Sri Lanka’ (2011) 1(1) Sri Lanka Journal of Advanced
Social Studies 27, 45, where it is observed:It should be noted that those who advocated education in the vernaculars neverturned their attention to the country’s ancient literature, or to the pansala [temple]school system because of their Buddhist flavour. In fact, they stressed the cultivationof vernacular languages in order to promote Western knowledge, as a ‘prelude toeducation in the English language’.55 AS Canagarajah, ‘Dilemmas in Planning English/Vernacular Relations in Post-ColonialCommunities’ (2005) 9(3) Journal of Sociolinguistics 418, 422.
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rule in Sri Lanka paved the way for the undiscriminating assimilation of thecountry’s educational system to that of Britain.56
Since English education provided the most effective mechanism for access toWestern knowledge, it was able to produce a set of people who could easily connectwith the Western world. Because of this, English-educated people were able toreceive special privileges, such as better employment and higher educationprospects. As a result, the general conception among the people in Sri Lanka wasthat English education was superior to vernacular education. Thus, Englisheducation became an important aspiration of almost everyone in the country.57
Although English education was in great demand among the local population in SriLanka, the objective of the British administration was to limit the number of peoplewho were educated in English.58 Thus, there were significant obstacles to access toEnglish education, the main obstacle being the fees charged. As such, Englisheducation became a privilege which was confined to a small fraction of the local
56 Special Committee on Education, Report of the Special Committee on Education, State Council ofCeylon Sessional Paper XXIV (1943) 10.57 For instance, in the Report of the Special Committee on Education it is observed that:We need not be accused of cynicism if we remark that the great attraction of Englisheducation lies in the fact that a knowledge of English is required for all the better-paidposts. Parents naturally choose for their sons, and often for their daughters, that formof education which promises the best material prospects. English is the language ofGovernment and of most of the important commerce of the Island. It is, therefore, thepath to affluence. Even if it were not, a knowledge of English (or some other Westernlanguage) would be required by all who wished to pursue higher studies. There arefew suitable advanced text-books in Sinhalese or Tamil. The demand for such bookshas not been sufficiently great in the past to warrant the expense of translation.Accordingly, those who wish to proceed to higher education must inevitably possessa thorough knowledge of English. These facts do not in themselves justify the use ofthat language as the medium of instruction: but those who are taught in English willspeak, and understand it better than those who are merely taught it as a secondlanguage. Consequently, so long as there are English schools, they will inevitably bepreferred.Special Committee on Education, Report of the Special Committee on Education, State Council ofCeylon Sessional Paper XXIV (1943) 22. See also WA Wiswa Warnapala, The Making of Higher
Education in Sri Lanka: An Evaluative Study (2011) viii; SJ Tambiah, ‘Ethnic Representation inCeylon’s Higher Administrative Services, 1870-1946’ (1955) 13(2&3) University of Ceylon Review113, 118-119. As Tambiah stated, ‘[t]he decade following 1901 was conspicuous for its interest ineducation, especially learning English.’ In particular, the ‘number of English literates’ in 1911 whichwas ‘only 3.3% for males and 1.2% for females’ increased in 1921 to ‘5.2% for males and 2.1% forfemales’.58 Ralph Pieris, Social Development and Planning in Asia (Shakti Malik Abhinav Publications, 1976)239.
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population. This created a severe imbalance with regard to people’s access toWestern knowledge.59 This, in turn, affected people’s prospects of being connectedwith the Western world. The result of this was that English education became amajor factor that created economic and social inequality within the Sri Lankanpopulation.With the constitutional reforms in 1930s that augmented local representation in thegovernment of colonial Sri Lanka,60 the economic and social inequality created bythe English and vernacular education systems was identified as a severedrawback.61 As such, the government appointed a Special Committee on Education
59 See, eg, WA Wiswa Warnapala, The Making of the System of Higher Education in Sri Lanka: An
Evaluative Study (2011) vi-vii, where it is observed that:Since the English Schools were fee levying private schools, it was only the rich whocould afford an English education. This was the system which promoted an elitistsystem of education and English education, as TL Green stated, became the solepreserve of those with ability to pay fees, and it was almost unavailable in the freegovernment schools. Therefore, English education became the monopoly of thenotable feudal families which now wanted to make use of the educational facilities torevive their traditional positions through influential government employment. This,in fact, was a part of a conscious policy to create a restricted colonial elite. The lowcountry Mudaliyars, who exploited the new commercial opportunities in rubber,coconut and the liquor industry, were able to obtain for their sons an expensiveEnglish education in Colombo. The schools which functioned in the backward ruralareas were exclusively vernacular and the rural child had access only to an elementaryform of education: at vi (citations omitted).Moreover, ‘by 1929, nearly 89.76 percent of school-going population was in the vernacular schools’:at vii.See also Ralph Pieris, Social Development and Planning in Asia (Shakti Malik Abhinav Publications,1976) 240-241. As Pieris noted, ‘[t]he mass of the population was provided with vernaculareducation, giving rise to a bifurcation of the population into an English-speaking minority and avernacular-speaking majority’: at 240.60 See KM de Silva, ‘The Transfer of Power in Sri Lanka – A Review of British Perspectives’ (1974)4(1&2) The Ceylon Journal of Historical and Social Studies 8.61 As Rodrigo noted:There were two important novel features in constitutional reforms of Sri Lanka in1931 that resulted in a major breakthrough in education policy. One of these was thegranting of universal suffrage to Sri Lankans that enabled them to wield enormouspower in the policies and affairs of the government through representatives of theirchoice. The other important feature in constitutional reforms ‘placed the Ministry ofEducation under the control of elected representatives’. The educational policies ofthe government during this period reflect their desire to do the best for the people.WD Rodrigo, ‘Copyright Law in the Digital Era: A Comparative Study of Sri Lanka, Australia and theUnited States’ (PhD Thesis, University of Queensland, 2007) 271 (citations omitted); WD Rodrigo,Access to Information for Educational Purposes: The Role of Educational Exceptions to Copyright ina Developing Country like Sri Lanka’ (2008) 14(1) The Bar Association Law Journal 57, 59 (citationsomitted).
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in 1940 to ‘investigate the defects of the present educational system and torecommend measures of reform necessitated by the changed conditions’.62 In orderto eliminate the economic and social inequalities created by the two educationsystems, this Committee (among other things) recommended that English educationshould be made available free of charge.63 This made English education open to all.However, the Committee recommended a single type of school for the primary stagewhere the medium of instruction should be the mother tongues of the pupils.64Although the objective of these steps was to make the Sri Lankan education systemmore suitable for the local people, in fact the effect of these steps was to establish apermanent link between Western knowledge and the Sri Lankan education system,making Sri Lanka overwhelmingly dependent on Western knowledge for education.Even after Sri Lanka’s independence from Britain in 1948 and its breakaway fromthe dominion status in 1972, the education system has largely remained Western-oriented. This is particularly so with regard to scientific and technical education.
2.3.1.2. Lack of Research and InnovationResearch and innovation is an important knowledge production mechanism. Lack ofresearch and innovation is a major factor which affects scientific and technicalknowledge production in Sri Lanka.Two indicators that are commonly used to measure the level of research andinnovation in the field of science and technology are the journal articles publishedand the patents registered. The status of these indicators with regard to Sri Lanka isnot impressive.  According to the 2010 Sri Lanka Science, Technology & Innovation

Statistical Handbook (2010 STI Handbook), the number of publications by the SriLankan scientists in the Science Citation Index (SCI) journals for the year 2010 wasonly 232, of which 73 per cent had been co-authored with foreigners.65 In a study
62 Special Committee on Education, Report of the Special Committee on Education, State Council ofCeylon Sessional Paper XXIV (1943) 9.63 JE Jayasuriya, Educational Policies and Progress during British Rule in Ceylon (Sri Lanka) 1796-1948(Associated Educational, Publishers 1977) 470.64 Special Committee on Education, Report of the Special Committee on Education, State Council ofCeylon Sessional Paper XXIV (1943) 35.65 National Science Foundation, Sri Lanka Science, Technology & Innovation: Statistical Handbook
2010 (2013) v.
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which analyses the performance of Sri Lanka’s science and technology as reflectedin their publications output during 2001-2010 (based on the publication dataderived from the Scopus citation database), Gupta identifies that Sri Lanka hasproduced 5301 papers during the period under concern.66 However, this onlyamounted to a global publication share of 0.030 per cent.67 In a study which looksinto the historical development of scholarly journal publishing in Sri Lanka from1845-2010, Yapa finds that despite the steady increase in the number of scholarlyjournals published locally during this period, Sri Lanka only published 114 journalsin 2010.68 From this figure, 35 percent is in Humanities and Social Sciences. The restbelongs to the fields of medicine (28 percent), natural and physical sciences (24percent) and agriculture (14 percent).69 In contrast, in the field of science alone, theUnited States has published 6771 scholarly journals in 1995.70
When considering the local output of scholarly scientific and technical journals inSri Lanka, one needs to be mindful of the quality of these journals. In particular, anational survey report on publishing scientific and technical journals in Sri Lankapublished in 1987 raised a number of serious issues about the quality of the locallypublished journals and their contents.71 Firstly, many journals published in SriLanka failed or neglected to adhere to international standards which render thesejournals of substandard quality.72 Secondly, many journals were published
66 BM Gupta, ‘Sri Lanka S & T Output during 2001-2010: A Scientometric Assessment’ (2012) 17(3)
Malaysian Journal of Library & Information Science 49, 51.67 Ibid.68 Geetha Yapa, ‘The Historical Development of Sri Lanka Scholarly Journal Publishing (1845-2010)’(2011) 4(3&4) Sri Lankan Journal of Librarianship and Information Management<http://sllim.sljol.info/article/abstract/10.4038/sllim.v4i3-4.4253/>.69 Ibid. Yapa’s figure relating to the number of journals published in Sri Lanka in the field of medicinewas somewhat corroborated by Ranasinghe, Perera and Abeygunasekara when they stated thatalthough ‘[a] total of 44 medical journals were published in Sri Lanka’s history, … only 28 journalsremained in publication after 2007’. P Ranasinghe, YS Perera and AM Abeygunasekara, ‘The Processand Costs of Publishing Medical Journals in Sri Lanka: An Economic Evaluation’ (2011) 1(1) BMJ Open<http://bmjopen.bmj.com/content/1/1/e000057.full>.70 Carol Tenopir and Donald W King, ‘Trends in Scientific Scholarly Journal Publishing in the UnitedStates’ (1997) 28(3) Journal of Scholarly Publishing 135, 135.71 Nirmala R Amarasuriya, Publishing Scientific & Technical Journals in Sri Lanka: Report of a National
Survey (Natural Resources, Energy and Science Authority, 1987).72 Ibid 57.
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irregularly or had suspended publication due to lack of material.73 Thirdly, somejournals had ‘a low article/journal ratio’ and there was a marked difficulty inobtaining articles.74 Fourthly, more than one-half of the journals lacked qualitycontributions.75
The position in relation to published journal articles is similar with regard to patentregistrations in Sri Lanka. According to the National Intellectual Property Office ofSri Lanka, the total number of patent registrations for the year 2013 was only 236,out of which 165 were registered by non-residents. Sri Lankan residents only had71 patents registered for the year 2013.76 The total number of patent registrationsin Sri Lanka from 2000-2013 was 2794. Out of this figure, 1780 were registered bynon-residents and only 1014 have been registered by residents of Sri Lanka.77
2.3.1.2.1. Factors Affecting Research and InnovationMany factors have affected research and innovation in Sri Lanka, the most importantbeing the lack of human capital and inadequate investment in research andinnovation.78 Lack of human capital severely affects research and innovation in SriLanka, particularly in the field of science and technology. There is a marked shortageof experts, such as research scientists and technicians, in this field. The major
73 Ibid 62.74 Ibid 57.75 Ibid 3, 49. Many of the observations in this report are equally valid today. For instance, Ranasinghe,Perera and Abeygunasekara noted that Sri Lankan medical journals have an average of 16 articlesand 61 pages per journal or about 3.8 pages per article, ‘which is relatively small in comparison withinternational life science journals including medicine.’ Above all, the appeal of the locally publishedjournals to the international audience is very limited. P Ranasinghe, YS Perera and AMAbeygunasekara, ‘The Process and Costs of Publishing Medical Journals in Sri Lanka: An EconomicEvaluation’ (2011) 1(1) BMJ Open <http://bmjopen.bmj.com/content/1/1/e000057.full>.76National Intellectual Property Office of Sri Lanka, Statistics <http://www.nipo.gov.lk/satistic.htm>.See also WIPO, Statistical Country Profiles: Sri Lanka<http://www.wipo.int/ipstats/en/statistics/country_profile/profile.jsp?code=LK>.77 Ibid.78 It is important to note that in order to overcome these deficiencies, Sri Lanka needs to promoteaccess to knowledge (particularly in the field of science and technology) more and more. Inparticular, building human capital requires upgrading and expanding education which in turnrequires increased access to knowledge. Also, to increase investment of funds in research andinnovation, Sri Lanka needs to promote economic growth, which in turn requires increased access toknowledge.
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contributing factors to this situation are the shortcomings in the Sri Lankanuniversity education system and the brain drain.The university education system in Sri Lanka does not adequately cater to thehuman capital requirements of a knowledge economy. As Perera and Dasanayakastated, ‘[e]ven though Sri Lankan universities provide valuable human capital forthe country’s technology development, their contribution is at a lower levelcompared to other developing and newly industrialised countries.’79 There arenumber of reasons for this situation. Firstly, all the local universities in Sri Lanka areprimarily teaching universities.80 As a result, these universities do not create astrong research culture that develops human capital required for research andinnovation in all fields, including science and technology. In particular, researchoutput of local universities is very limited both in terms of quantity and quality whencompared with the universities in the developed countries.81 According toGunasena, ‘[t]he research output of [Sri Lankan] universities is pathetically low[even] compared to the leading universities of the region.’82 More specifically, theresearch outputs of academics in local universities ‘are well below the academicnorms and the publications in peer reviewed journals rarely exceed 125, even lessthan one paper per academic. The number of inventions also remains below 10’.83
Secondly, local universities are too heavily focused on non-science and technicaldisciplines. As the UNDP’s 2012 Sri Lanka Human Development Report noted, ‘[t]hestudy areas of Sri Lanka’s undergraduates reveal a heavy concentration on Arts andManagement’.84 In 2009, only 21 per cent of undergraduates were studyingengineering and mathematics, compared to 42 per cent in Singapore which is
79 Chandana Perera and Sarath Dasanayaka, ‘Technology Development: Key Issues in Productivity’ inSaman Kelegama (ed), Economic Policy in Sri Lanka: Issues and Debates (Sage Publications, 2004)248-249.80 UNESCO, World Social Science Report 2010: Knowledge Divides (2010) 80.81 UNESCO, World Social Science Report 2010: Knowledge Divides (2010) 80.82 HPM Gunasena, ‘Universities Should Focus More on Researches Meant for Public Good’, The Island(online), 25 May 2014 <http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=103920>.83 Ibid.84 UNDP, Sri Lanka Human Development Report 2012: Bridging Regional Disparities for Human
Development (2012) 75.
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‘ranked as one [of] the world’s most scientifically oriented countries’.85 The loweroutput of graduates in the science and technology field compared to arts andmanagement affects the amount of skilled human resources available for researchand innovation in the field of science and technology.Thirdly, the capacity of the university education system in Sri Lanka ‘is inadequateand it serves only a very small proportion of the population. In 2009, only 3.6percent of 20-24 year olds were enrolled in a university’.86 The low enrolment ratesin university education also affect the amount of skilled human resources availablefor research and innovation in all fields, including science and technology.As the UNESCO’s 2010 World Science Report noted, ‘brain drain’ is a serious issuethat affects scientific research in Sri Lanka.87 Sri Lanka has experienced aconsiderable loss of human capital because of brain drain. In particular, the 2004National Survey of Research and Development by the Sri Lankan National ScienceFoundation (published in 2007) found that ‘the total number of economically activescientists [in Sri Lanka] has decreased substantially from 13 286 in 1996 to 9746 in2004. The number of technicians also has decreased from 14 514 in 1996 to 12 302in 2004’.88 This survey also noted that brain drain ‘can be identified as one of themain reasons for the decline in the number of scientists shown in [the] survey’because ‘there is a considerable number of scientists and scientific professionalsleaving the country annually for better job prospects, working conditions,recognition and more stable socio-economic environments.’89 Apart from thesereasons, better access to scientific and technical knowledge in developed countriesis also another reason for the brain drain from Sri Lanka to these countries.
85 Ibid.86 Ibid.87 UNESCO, Science Report 2010: The Current Status of Science around the World (2010) 6-7.88 National Science Foundation, National Survey of Research and Development in Sri Lanka 2004(2007) 32 (emphasis added). However, the Survey noted, ‘[t]his could be a substantial under-estimation since accurate data on scientists and technicians employed in the Private sector could notbe obtained due to non-response’: at 32.89 National Science Foundation, National Survey of Research and Development in Sri Lanka 2004(2007) 32. See also UNESCO, Science Report 2010: The Current Status of Science around the World(2010) 7.
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Sri Lanka also suffers from a lack of investment in research and innovation,especially in the field of science and technology, as well as in education. This directlyhinders research and innovation activities, as well as building human capital that isrequired for these activities. According to the 2010 STI Handbook, the grossexpenditure on research and development in Sri Lanka for the year 2010 was only0.16 per cent of the Gross Domestic Product (GDP). This is in comparison with 1.76per cent in Britain and 2.82 per cent in Germany for the same year, and 2.90 per centin the United States for 2009.90
According to the Central Bank of Sri Lanka, the government expenditure oneducation for the year 2013 was about 1.75 per cent of the GDP.91 As a World Bankstudy noted, ‘[t]his is one of the lowest shares of public investment amongcountries.’92 The public investment in education (which includes expenditure ongeneral and higher education, as well as technical and vocational education andtraining) as a share of government expenditure is also ‘well below the share ofinvestment for lower-middle countries and upper-middle income countries’.93
The insufficient investment in education in Sri Lanka has adversely impacted on itsresearch and innovation, particularly in the field of science and technology. The lackof investment in education has severely restricted the production of human capitalrequired for research and innovation in this field. It has also adversely affected thequality of the human capital so produced. In particular, because of the insufficientinvestment in education, there is a lack of teachers and other required resources forlearning in Sri Lankan schools. Alarmingly, ‘[o]nly 10 percent of secondary schoolshave facilities to teach advanced science streams’.94 This has severely limited the
90 National Science Foundation, Sri Lanka Science, Technology & Innovation: Statistical Handbook
2010 (2013) 4.91 Central Bank of Sri Lanka, Sri Lanka Socio-Economic Data 2014 (2014) 60.92 Harsha Aturupane et al, ‘Sri Lanka: Investment in Human Capital’ (Report No 69, World Bank,2014) 20.93 Ibid 19. For instance, ‘[p]ublic investment in education as a share of government expenditure in SriLanka falls below the level of East Asian countries such as Malaysia, Thailand, Singapore and SouthKorea; and Latin American countries such as Argentina, Brazil, Bolivia, Colombia and Costa Rica’: at19.94 UNDP, Sri Lanka Human Development Report 2012: Bridging Regional Disparities for Human
Development (2012) 67.
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number of students qualifying for science and technical education. The otheroutcome of the lack of investment in education is the substandard quality ofeducation. As the 2012 Sri Lanka Human Development Report noted, ‘[b]oth poorfacilities and resource constraints have spurred a decline in the quality ofeducation.’95 All these adversely impact on ‘skills development programmes and thetraining of engineers and scientists’ required for the production of scientific andtechnical knowledge.96
2.3.2. Low Income LevelsLow purchasing power resulting from low income levels in Sri Lanka affects theaffordability of scientific and technical knowledge products that are produced indeveloped countries. Given that Sri Lanka lacks sufficient knowledge production(and knowledge products) in the field of science and technology, it needs to importscientific and technical knowledge products from overseas. However, theseknowledge products come with a price that is often unaffordable to Sri Lanka.97Insufficient investment in education resulting from low GNP and GDP levels affectsthe purchasing power of educational institutions in Sri Lanka to purchase scientificand technical knowledge products. As Amarasuriya and Witharana observed, theannual budget for the library of the Open University, which is one of the main Stateuniversities in Sri Lanka, for the year 2009 was only SLRs1 million (roughly US$7700).98 The low level of GNI per capita (which is about US$3170) also affects the
95 Ibid.96 UNESCO, Science Report 2010: The Current Status of Science around the World (2010) 344.97 As Strba noted, commercial publishers in developed countries ‘set prohibitive prices thatdeveloping countries or even well established developed country universities cannot afford. Forexample, Cornell University cancelled its journal subscription with Elsevier, the world’s leadingpublisher on scientific, medical and legal issue when negotiations for better journal prices failed.’Also, ‘Harvard University had to decrease the number of scientific journals it purchased from Elsevierbecause the publisher’s practice of “bundling journals” strained the library’s budget.’ Susan IsikoStrba, International Copyright Law and Access to Education in Developing Countries: Exploring
Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 29.98 Harini Amarasuriya and Dileepa Witharana, ‘Conflicting Agendas: Implications of IntellectualProperty Rights on Access to Knowledge in Education and Research’ (Paper presented at the 7thNational Conference on Library and Information Science, Colombo, 25 June 2009) 7<http://eprints.rclis.org/13385/>.
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purchasing power of people in Sri Lanka to obtain scientific and technical knowledgeproducts.
2.3.3. Domination of English in Knowledge DisseminationThe domination of English language in the dissemination of knowledge productsaffects the ability of the people in Sri Lanka to understand these products. Since mostof the knowledge products in the field of science and technology are produced anddisseminated in English, the language barriers deprive Sri Lankan students of accessto these knowledge products.English dominates in the publication of scientific and technical knowledge products,not only overseas but also in Sri Lanka. As the 1987 national survey report onpublishing scientific and technical journals in Sri Lanka pointed out, all the scienceand technology journals that were being published in Sri Lanka at that time werepublished in English. Indeed, there were no primary research journals published inthe national languages of the country.99 Alarmingly, this position has hardly changedsubsequently. For instance, in their study in 2011, Ranasinghe, Perera andAbeygunasekara noted that all the medical journals that were identified aspublished in Sri Lanka were published in English.100 Moreover, as Fernando noted,only a few textbooks in science have been produced in Sri Lanka in languages otherthan English for the use of secondary school students and universityundergraduates.101 One main reason for this is that ‘English language publicationshave immediate access to an international readership and to the largest markets.’102

99 Nirmala R Amarasuriya, Publishing Scientific & Technical Journals in Sri Lanka: Report of a National
Survey (Natural Resources, Energy and Science Authority, 1987) 56.100 P Ranasinghe, YS Perera and AM Abeygunasekara, ‘The Process and Costs of Publishing MedicalJournals in Sri Lanka: An Economic Evaluation’ (2011) 1(1) BMJ Open<http://bmjopen.bmj.com/content/1/1/e000057.full>.101 JN Oleap Fernando, ‘Sri Lankan Experience in School Science Education’ (Proceedings of the AsianRegional IAP Seminar on the Generation of Experimental Materials and Learning Modules for ScienceEducation, New Delhi, 24-25 October 2002) <http://insaindia.org/pdf/proceeding.pdf>.102 Nirmala R Amarasuriya, Publishing Scientific & Technical Journals in Sri Lanka: Report of a National
Survey (Natural Resources, Energy and Science Authority, 1987) 56.
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As such, the use of English in science and technology publications gives their authorsan ‘immediate advantage’.103
Despite this, English is not a generally used language in Sri Lanka. One reason forthis is the ethnic composition of Sri Lanka. In particular, the total population in SriLanka is about 20.48 million.104 There are three major ethnicities living in Sri Lanka,namely, Sinhalese, Tamils and Moors. According to the 2012 census, the Sinhalese,which form the majority ethnic group in Sri Lanka, make up 74.9 per cent of the totalpopulation. Tamils and Muslims, which are the minority ethnic groups in Sri Lanka,make up 11.1 per cent and 9.3 per cent of the total population respectively.The three main ethnic groups in Sri Lanka widely use two local languages, namely,Sinhala and Tamil. While Sinhala is the mother tongue of the Sinhalese, Tamil is themother tongue of both Tamils and Moors. Sinhala is only used in Sri Lanka, whereasTamil is also used in India.105 Although English is used in Sri Lanka, it is only spokencompetently by about 10 per cent of the population.106 As such, a clear majority ofthe Sri Lankan population do not have meaningful access to scientific and technicalknowledge products published in English.English is also not the general language of education in Sri Lanka. This is especiallyso in schools and universities run by the government, which is the major providerof education in Sri Lanka.107 The reason for this is the education policy introduced
103 Ibid.104 World Bank, Data: Sri Lanka (2015) <http://data.worldbank.org/country/sri-lanka>.105 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 78.106Central Intelligence Agency, The World Fact Book: Sri Lanka (18 May 2015)<https://www.cia.gov/library/publications/the-world-factbook/geos/ce.html>.107 The government is the major provider of education in Sri Lanka from primary school to theuniversity level. Out of all the schools in Sri Lanka, 91 per cent are government schools. As a WorldBank study observed, ‘[t]here are approximately 10 400 schools, of which 9410 (91 percent) aregovernment schools. The balance consists of around 70 private schools, 700 pirivena (temple)schools, and about 200-250 international schools. Harsha Aturupane et al, Transforming School
Education in Sri Lanka: From Cut Stones to Polished Jewels (World Bank, 2011) 2 (emphasis added).Also, almost all the universities are funded and run by the government. Angela W Little and Siri THettige, Globalisation, Employment and Education in Sri Lanka: Opportunity and Division (Routledge,2013) 96; WA Wiswa Warnapala, The Making of Higher Education in Sri Lanka: An Evaluative Study(2011) 271; S Ratnajeevan H Hoole and Dushyanthi Hoole, ‘Asian Values and the Human Rights Basisof Professional Ethics’ (2005) 21(3) International Journal of Engineering Education 402, 403.
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by British in Sri Lanka and the subsequent education policy which was implementedduring 1940s and 1950s to mitigate the injustice created by the British educationpolicy. In particular, the education policy during British rule in Sri Lanka was notonly unable to produce an educated public in the country, it was also unsuccessfulin creating widespread literacy in English, despite the fact that English was theofficial language of the country during that time.108 As observed earlier, this resultedin social and economic inequality, which was sought to be remedied by educationreforms implementing the recommendations of the Special Committee ofEducation.109 Accordingly, these education reforms made education in English freeof charge and open to all, while making Sinhala and Tamil languages the media ofinstruction in the primary classes of English schools. In post-primary classes, themedium could be either of these languages or English at the option of the school.110Referring to these reforms, Ariyadasa noted, ‘[t]he most important change thatresulted for the curriculum on the recommendations of the Special Committee wasthe change of the medium of instruction in the English schools.’111 While ‘Sinhalaand Tamil replaced English as the medium of instruction in grade 1 in 1945’ this
108 According to Pieris, in 1901, only two percent of the population was literate in English. RalphPieris, Social Development and Planning in Asia (Shakti Malik Abhinav Publications, 1976) 241.Acording to Tambiah, ‘[i]n 1911 the number of English literates was only 3.3% for males and 1.2%for females’. In 1921, the corresponding figures were ‘5.2% for males and 2.1% for females’. SJTambiah, ‘Ethnic Representation in Ceylon’s Higher Administrative Services, 1870-1946’ (1955)13(2&3) University of Ceylon Review 113, 118-119. See also WA Wiswa Warnapala, The Making of the
System of Higher Education in Sri Lanka: An Evaluative Study (2011) vi-vii; Sandagomi Coperahewa,‘Colonialism and Problems of Language Policy: Formulation of a Colonial Language Policy in SriLanka’ (2011) 1(1) Sri Lanka Journal of Advanced Social Studies 27, 42-43. As Coperahewa stated:Although English education established a link among the elite of different ethniccommunities (Sinhalese, Tamils, Muslims and Burghers) it did not penetrate far belowthe surface. The majority of the Sinhalese and Tamil peasants and workers remainedin a position incapable of communicating with each other. In this way the colonialeducation system added a new form of language inequity to the island’s linguisticculture – those who knew English and those who did not. The English language was atthe apex of the linguistic hierarchy and the use of vernacular was regarded as an‘admission of inferiority’: at 43 (citations omitted).109 See, eg, Special Committee on Education, Report of the Special Committee on Education, StateCouncil of Ceylon Sessional Paper XXIV (1943) 22-24; JE Jayasuriya, Educational Policies and Progress
during British Rule in Ceylon (Sri Lanka) 1796-1948 (Associated Educational Publishers, 1977) 483;Swarna Jayaweera ‘Language and Colonial Educational Policy in Ceylon in the 19th Century’ (1971)2(2) Modern Ceylon Studies 151, 168.110 JE Jayasuriya, Educational Policies and Progress during British Rule in Ceylon (Sri Lanka) 1796-1948(Associated Educational Publishers, 1977) 488.111 KD Ariyadasa, The Curriculum Development Centre of Sri Lanka (UNESCO, 1977) 3-4.
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‘was progressively carried through grade 10 for most schools in 1954’.112 In 1957,Sinhala and Tamil were introduced in all schools for all subjects, and ‘thereafter tothe higher senior secondary grades and the university’.113 The effect of theseeducational reforms was that local languages came to be widely used in educationincluding in the universities.The provision of education in local languages has remained an essentialcharacteristic in the education policy of Sri Lanka to date. This is particularly thecase in government schools. The effect of this is that Sri Lanka has ‘a highly literatepopulation who, however, for no fault of theirs, have not been sufficiently motivatedto acquire competency in English, so necessary for many vocations in life.’114
Sri Lankan students’ lack of proficiency in English means that they do not havemeaningful access to scientific and technical knowledge products published inEnglish. Therefore, it is difficult for them to acquire the necessary scientific andtechnical knowledge and skills they need. As Fernando noted, ‘[d]ue to the lack ofadequate competency in English, secondary school children as well as universityundergraduates have insufficient and inadequate reading and reference material inall scientific fields.’115 Although, ‘[a] few text-books have been produced in the locallanguages to cater to this need’, ‘these are grossly insufficient when one considersthe wealth of material that is necessary for a complete education’.116 As a result,‘[s]cience education in Sri Lanka at the secondary and tertiary levels … has thereforebeen adversely affected’.117

112 Ibid 4.113 Ibid 4. See also WA Wiswa Warnapala, The Making of Higher Education in Sri Lanka: An Evaluative
Study (2011) xi, where it is observed that ‘[t]he medium of instruction [in university education] waschanged from English to Swabasha – both Sinhala and Tamil – and the students educated in thenational languages began to enter the University of Ceylon in 1960.’114 JN Oleap Fernando, ‘Sri Lankan Experience in School Science Education’ (Proceedings of the AsianRegional IAP Seminar on the Generation of Experimental Materials and Learning Modules for ScienceEducation, New Delhi, 24-25 October 2002) <http://insaindia.org/pdf/proceeding.pdf>.115 Ibid (emphasis added).116 Ibid (emphasis added).117 Ibid (emphasis added).
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2.4. Importance of TranslationGiven that the majority of the knowledge products in science and technology arepublished in English and that a majority of people in Sri Lanka do not have adequatecompetency in English, translation of these knowledge products into Sinhala andTamil is essential to ensure that they are accessible. Although it may be argued thatpromoting English literacy among Sri Lankans would be a better solution thantranslation, there are many barriers to it. Also, it is improbable to assume thatEnglish literacy of all people in the country could be promoted within a short spanof time. As such, the need for translation of scientific and technical knowledgeproducts into Sinhala and Tamil remains significant for the foreseeable future. Apartfrom this, the language rights in the Constitution 1978 and past practices of thegovernment have identified that translation is important for promoting scientificand technical education.
2.4.1. Barriers to Promoting EnglishEnglish was first introduced to Sri Lanka in 1796. During 1815-1956, it was theofficial language of Sri Lanka. From 1950s, English has been taught as a language inall Sri Lankan schools.118 In 1987, English was constitutionally recognised as a linklanguage in Sri Lanka.119 From 1980s onwards, the government of Sri Lanka hasrepeatedly emphasised the importance of promoting English literacy, especially atthe school level.120 It has also taken many significant steps to promote English.
118 See especially Marie Perera, ‘Coping with Student Heterogeneity in the English LanguageClassrooms: A Collaborative Action Research’ (Report, National Education Commission, February2010) 1, where it is stated:A major social policy of successive governments in Sri Lanka since the early 1950s hasbeen the Teaching of English as a second language to all Sri Lankan school childrenirrespective of their social, economic or geographical background. English was madea compulsory second language to be taught in all schools through the recommendationof the Special Committee on Education, 1943 with the aim of providing ‘English for all’.This policy continues to be the declared government educational policy even today asthe country’s need for citizens with English proficiency, in the context of increasingglobalisation and technological advancement, has come to be realised.119 Constitution of the Democratic Socialist Republic of Sri Lanka1978, art 18(3); Thirteenth
Amendment to the Constitution.120 See S Rupasinghe, ‘The Role of English in Education, at School Level in Sri Lanka, as Perceived byParents’ (1983) University of Colombo Review 71.
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Despite this, only about 10 per cent of the population in Sri Lanka speak English.121As a study conducted for the National Education Commission revealed, ‘[a]fter morethan half a century of teaching English in Sri Lanka and assuming that all studentshave learnt English for at least eight years of learning, the results are notsatisfactory.’122 English proficiency is very low even among university students.123The pass rate in English is the lowest in the General Certificate of Education –Ordinary Level (GCE O/L) examination. In particular, only 37 per cent of studentshave passed English in 2009.124 Also, only about 10 per cent of the Grade 4 studentsare mastering English.125 This shows that promoting English in Sri Lanka has notbeen an easy task. This is particularly so in view of the barriers to promoting Englishin Sri Lanka such as linguistic nationalism, language rights in the Constitution 1978,and the lack of facilities for teaching English.
2.4.1.1. Linguistic NationalismLanguage is an extremely sensitive issue in Sri Lanka because of the linguisticnationalism of both Sinhala and Tamil ethnic communities.126 In particular, the issue
121Central Intelligence Agency, The World Fact Book: Sri Lanka (18 May 2015)<https://www.cia.gov/library/publications/the-world-factbook/geos/ce.html>.122 Marie Perera, ‘Coping with Student Heterogeneity in the English Language Classrooms: ACollaborative Action Research’ (Report, National Education Commission, February 2010) 1.123 Dasun Edirisinghe, ‘SL Undergrads’ English Proficiency Woefully Low, A Study Reveals’, The Island(online), 30 May 2013 <http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=80148>.124 Harsha Aturupane et al, Transforming School Education in Sri Lanka: From Cut Stones to Polished
Jewels (World Bank, 2011) 12.125 Rocio Castro et al, ‘Sri Lanka Development Forum: The Economy, Regional Disparities, and GlobalOpportunities’ (Report No 38388-LK, World Bank, 12 January 2007) 8.126 As KM de Silva noted, language became the ‘basis of rival nationalisms’ between Sinhalese andTamils after Sri Lanka’s independence. KM de Silva, ‘Introduction’ in KM de Silva (ed), Sri Lanka: A
Survey (University Press of Hawaii 1977) xi, xiii. Also, as Kearney noted:Language has served as a focus for political conflict between the major ethnic groupsof Sri Lanka for a quarter of a century. At stake are advantages in securing employment(particularly much desired government employment), convenience in dealing withpublic agencies, and symbolic and status satisfactions. The conflict over language ispart of a more deep-seated clash of ethnic identifications based not only on languagebut on religion, ancestral territory, memories of unique collective history, and a widerange of cultural attributes.Robert N Kearney, ‘Language and the Rise of Tamil Separatism in Sri Lanka’ (1978) 15(5) Asian
Survey 521, 521 (emphasis added) (citations omitted).
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relating to the use of Sinhala and Tamil as the national languages of Sri Lanka wasone of the important factors which paved the way to the Sri Lanka’s recently endedthree-decade civil war. Also, it is the main contributing factor to the ethnic conflictbetween these two communities that prevails to date.The linguistic nationalism of Sinhalese and Tamils has undermined the use ofEnglish in Sri Lanka. This was particularly so in the wake of Sri Lanka’sindependence.  With the declaration of Sinhala as the only official language of SriLanka in 1956, ‘[t]he official status of English underwent a dramatic change’.127 AsCoperahewa observed, ‘[t]he use of English [in Sri Lanka] has declined sinceindependence, [although] at present it is commonly viewed as a gateway tointernational communication and knowledge.’128
Even though it is now accepted that English is crucial to bridge the knowledge gapbetween Sri Lanka and the developed countries and to promote greater access toknowledge in the country, the language conflict between Sinhalese and Tamils hasimportant connotations on promoting English in the country. In particular, it ishighly doubtful whether Sri Lanka would be able to replace the use of its locallanguages with English, especially in light of the linguistic nationalism that both theSinhalese and Tamil ethnic groups have displayed over the years and the tensionsbetween these two groups with regard to language.The rise of linguistic nationalism in the Sinhala and Tamil communities was animportant phenomenon that came to light in the immediate period of Sri Lanka’sindependence.129 As observed earlier, English was the official language in Sri Lankaduring the British rule. Apart from the use of English in education, its use ingovernment administration created many problems for a majority of people in the
127 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 93.128 Ibid. See also RS Medagama, A Review of Educational Reforms in the Post-Kannangara Era (NationalInstitute of Education, 2014) 8, where it is observed that ‘the way national language policy wasimplemented ultimately led to the decline of English language learning’.129 The rise of linguistic nationalism is a common factor that can be seen in many other developingcountries that have gained their independence from Britain. See, eg, Ze’ev Sher, ‘Reflections onCopyright in Developing Countries’ (1968-1969) 16 Bulletin of the Copyright Society of the USA 201,206.
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country during this period. For instance, ‘since the country’s legal codes and judicialand administrative decisions were … written in English, the majority of thepopulation could comprehend judicial and administrative transactions only throughtranslators and intermediaries.’130 With the country’s independence, the need toquickly address these issues came to the forefront. To overcome these issues, it wascommonly accepted that English should be replaced with local languages of thecountry. However, once this was accepted, there arose another issue as to the statusthat should be conferred to each local language; in particular, whether Sinhala andTamil should be given equal status (‘parity of status’), or whether Sinhala should bepreferred over Tamil. As Tambiah stated, this issue ‘proved to be unexpectedlycontentious’ between Sinhalese and Tamils.131 One reason for this was thatSinhalese were the overwhelming majority of the country. The other reason was theway in which the Sinhalese majority viewed the Tamil minority in the wake of SriLanka’s independence. In particular, the Sinhalese majority’s impression of theTamil minority was that the latter received preferential treatment from Britishrulers and enjoyed prestigious positions and better jobs in the public servicebecause of their knowledge of and education in English.132 Therefore, manySinhalese believed that Sinhala should be given preference over Tamil in theadministration of the country which, in turn, would provide the Sinhala majoritywith the means to occupy a majority of better employment positions in proportionto their demographic share.However, the Tamils were not willing to concede to the Sinhalese proposals thatSinhala should be given preference over Tamil. As a result, a series of debates ensuedbetween the two communities with regard to the language issue in the immediateperiod of Sri Lanka’s independence. Notably, these debates showed victory for the
130 SJ Tambiah, Sri Lanka: Ethnic Fratricide and the Dismantling of Democracy (IB Tauris, 1986) 74.131 Ibid.132 As KM de Silva observed:Tensions and complications had developed in the twentieth century because thepatterns of economic development and social change in British times had given someof the ethnic and religious minorities certain advantages, if not privileges, of which themajority Sinhalese and Buddhists were increasingly resentful.KM de Silva, ‘Introduction’ in KM de Silva (ed), Sri Lanka: A Survey (University Press of Hawaii, 1977)xi, xii.
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Sinhalese with the electoral victory in 1956 of the government under the primeministership of SWRD Bandaranaike.133 As Wilson observed, the most significantoutcome of the electoral victory in 1956 was that ‘the rural masses and the SinhaleseBuddhist intelligentsia now came to grips with the realities of political power.’ 134One of the main demands of these groups was conferring Sinhala its due place in SriLanka. In particular, the Buddhist pressure groups at that time, particularly theorganisations of Buddhist monks, vociferously ‘campaigned for the adoption ofSinhala as the sole official language’.135 According to Wilson, ‘Bandaranaike, whohad reflected as well as articulated their needs and aspirations, found it difficult attimes to hold the more militant sections in check.’136 In fact, Prime MinisterBandaranaike himself had said at the general election of 1956 that, ‘if returned topower, he would affect a switchover from English in “twenty four hours”.’137 AsCoperahewa  observed, ‘Bandaranaike was elected Prime Minister at least in partbased on his main election promise to establish Sinhala as the only Official languageof the country, replacing English, and indeed, his first official action after his electionwas to fulfil his promise.’138
Soon after the electoral victory, the Bandaranaike government enacted the Official

Language Act 1956,139 declaring Sinhala to be the only official language throughoutSri Lanka. However, it ‘allowed for a transitional period of five years, with January1961 as the date when the Act would be implemented in all its rigour.’140 In the yearsto come, the declaration of Sinhala as the only official language not only widened thelanguage and ethnic conflicts between the Sinhalese and Tamils, which remain
133 SJ Tambiah, Sri Lanka: Ethnic Fratricide and the Dismantling of Democracy (IB Tauris, 1986) 75.134 AJ Wilson, ‘Politics and Political Development since 1948’ in KM de Silva (ed), Sri Lanka: A Survey(University Press of Hawaii, 1977) 281, 301.135 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 112.136 AJ Wilson, ‘Politics and Political Development since 1948’ 1948’ in KM de Silva (ed), Sri Lanka: A
Survey (University Press of Hawaii, 1977) 281, 301.137 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 111.138 Ibid 113.139 Official Language Act No 33 of 1956 (Sri Lanka).140 A Jeyaratnam Wilson, The Break-up of Sri Lanka: The Sinhalese-Tamil Conflict (Orient Longman,1988) 112.
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unresolved to this day; it was also an important factor that paved the way to the SriLanka’s recently ended three-decade civil war.Although the Official Language Act 1956 was a ‘triumph of linguistic nationalism’ forthe Sinhalese,141 it was a defeat for the Tamils. From the point of view of theSinhalese people, the declaration of Sinhala as the only official language ‘reflectedtheir aspirations to retrieve their cultural heritage, which they felt was endangeredby the incursions of the West, and to reassert their position and prerogatives as themajority of the [country’s] population’.142 However, for the Tamils thisforeshadowed ‘the dangers of political domination by the Sinhala majority, whichcould lead to the undermining of Tamil language and culture in [Sri] Lanka and theeventual extermination of the [Sri Lankan] Tamil community as a distinctive andunique ethnic entity’.143 As such, the Tamil community was vehemently opposed tothe Official Language Act.144
As a response to the Tamil agitations over the Official Language Act 1956, theBandaranaike government subsequently enacted the Tamil Language (Special

Provisions) Act 1958.145 This Act provided for the use of Tamil as a medium of
141 KM de Silva, A History of Sri Lanka (C Hurst, 1981) 510-524.142 Robert N Kearney, ‘Language and the Rise of Tamil Separatism in Sri Lanka’ (1978) 15(5) Asian
Survey 521, 528.143 Ibid.144 As DeVotta observed:The Tamil protests that accompanied the passage of the [Official Language Act 1956]were unprecedented. When the bill was introduced on June 5, 1956, the Tamil FederalParty organised a satyagraha (peaceful protest) outside the parliament building. TheTamil protest was met by a counterprotest organized by Eksath Bhikkhu Peramuna. Amob representing the latter attacked the Tamil protestors and was responsible forunleashing riots that killed nearly 150 Tamils. Rioting broke out in Colombo,Batticaloa, Trincomalee, and Gal Oya … Tamils flew black flags at their businesses andhomes in Northern and Eastern Provinces. In addition, ‘shops and schools were closed,lawyers stayed away from the courts, and bus services were stopped and a day ofmourning was observed.’ Tamil leaders characterized the [Official Language Act] as aform of ‘apartheid’, and their followers mobilised throughout the [country] to counterthis discriminatory legislation.Neil DeVotta, ‘Ethnolinguistic Nationalism and Ethnic Conflict in Sri Lanka’ in Michael E Brown andSumit Ganguly (eds), Fighting Words: Language Policy and Ethnic Relations in Asia (MIT Press, 2003)105, 124 (emphasis added) (citations omitted).145 Tamil Language (Special Provisions) Act No 28 of 1958 (Sri Lanka). As DeVotta noted, in August1956, the Federal Party (a major political party representing the Sri Lankan Tamils) held aconvention calling for ‘a federal constitution that provided autonomy for Northern and EasternProvinces and equal status for the Sinhala and Tamil languages’. The convention also ‘threatened to
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instruction in government and assisted schools, a medium of examination foradmission to the public service, and for correspondence and prescribedadministrative purposes in the Northern and Eastern Provinces of Sri Lanka (wherethe majority of Tamil-speaking people are resident).146 However, this did not satisfythe Tamil aspirations and their distress remained alive.147 Moreover, as will be seenlater, it took another eight years for the Regulations under the Tamil Language

(Special Provisions) Act to be made and approved by Parliament.148

launch a nonviolent protest if the government did not accede to the party’s demands within a year’.The Sinhalese feared that a federal constitution called for by the Federal Party ‘would constitute afirst step toward the [country’s] dismemberment’. All these led to discussions between PrimeMinister Bandaranaike and the Federal Party leader SJV Chelvanayakam which culminated in theBandaranaike – Chelvanayakam Pact of July 1957. In terms of this pact, ‘Tamils agreed to drop theirdemands for linguistic parity and their plans for another satyagraha, while the Sinhalese agreed torecognise Tamil as a minority language’. However, although this pact ‘was a commendablecompromise’, ‘it prompted the opposition [United National Party], supported by the omnipresent
sangha [Buddhist monks] and Sinhalese nationalists, to engage in ethnic outbidding. The militantEksath Bhikku Peramuna and other Sinhalese groups demanded that the pact be abrogated andthreatened to conduct their own satyagraha.’ Neil DeVotta, ‘Ethnolinguistic Nationalism and EthnicConflict in Sri Lanka’ in Michael E Brown and Sumit Ganguly (eds), Fighting Words: Language Policy
and Ethnic Relations in Asia (MIT Press, 2003) 105, 125-126 (emphasis added) (citations omitted).As Wilson observed, ‘[a]lthough the much-troubled Prime Minister described his agreement as a‘triumph for sanity’, inter-ethnic tensions and agitation organised by his political opponents,especially the United National Party, and opposition from elements within the governing party led tothe Pact being abrogated in May 1958.’ However, before the pact was abrogated there was alreadyprotests by Tamils over the use of a Sinhala letter in registration numbers of vehicles. In particular,the Minister of Transport at that time sent some state-owned buses to the Tamil areas which had theword ‘Sri’ written in Sinhala on the number-plates of these buses. Although, Chelvanayakampersuaded the Minister to send older buses which did not have that Sinhala letter on their number-plates, the officials of the Ministry had already sent the buses. Reacting to this, ‘[t]he Federal Party’leadership … proceeded to remove the offending Sinhalese letter on the state-operated buses in allthe leading towns in the Ceylon Tamil areas’ for which ‘[t]here were retaliatory moves in Sinhaleseareas, including major outbreaks of mob violence.’ When the Federal Party held its Convention on 25May 1958 ‘widespread violence’ erupted ‘against Ceylon Tamils residing in the Sinhalese areas’which continued for three more consecutive days. In response to that situation, ‘the governmentdeclared an island-wide state of emergency’ and proscribed the Federal Party placing all the Party’sMPs under preventive detention. It is in this background that Bandaranaike government enacted the
Tamil Language (Special Provisions) Act 1958 in August 1958 which it thought would pacify theTamils.A Jeyaratnam Wilson, The Break-up of Sri Lanka: The Sinhalese-Tamil Conflict (Orient Longman, 1988)110-111 (emphasis added).146 Tamil Language (Special Provisions) Act No 28 of 1958 (Sri Lanka), ss 2, 3, 4, 5.147 The Act ‘was rejected by the Federal Party as well as other Tamil parties, and by a representativegroup of Ceylon Tamil university academics’. A Jeyaratnam Wilson, The Break-up of Sri Lanka: The
Sinhalese-Tamil Conflict (Orient Longman, 1988) 111.148 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 118.
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After a short period of unstable government following the assassination of PrimeMinister SWRD Bandaranaike in 1959 (by a Buddhist monk), general elections wereheld in 1960 at which a new government was formed under the prime ministershipof Sirimavo Bandaranaike, the widow of SWRD Bandaranaike.149 The newgovernment, which ‘pursued pro-Sinhalese policies’,150 brought the Official

Language Act 1956 into full operation in 1961 while ignoring the provisions of the
Tamil Language (Special Provisions) Act 1958.151 Moreover, it declared in 1962 ‘thatall entrance exams should be conducted in Sinhala, which was called thestandardization policy’.152 These events led to further agitations by the Tamils.However, pursuant to the defeat of the Sirimavo Bandaranaike’s government at thegeneral elections held in 1965, a new government came into power under the primeministership of Dudley Senanayake in coalition with a major Tamil political party(Federal Party). This government made the regulations under the Tamil Language

(Special Provisions) Act that were approved by the Parliament in 1966.153 The effectof these regulations was that Tamil was recognised as a ‘language of administration’along with Sinhala in the Northern and Eastern Provinces.154 Yet the mainopposition in the Parliament (the Sri Lanka Freedom Party, led by SirimavoBandaranaike) and certain leftist parties were bitterly opposed to this move.155Apart from this, neither the Tamil Language (Special Provisions) Act nor theRegulations made under it satisfied the Tamils. As such, their grievances continued.
149 Sirimavo Bandaranaike was the first female head of government in the modern world. DagmarHellmann-Rajanayagam, ‘The Pioneers: Durga Amma, The Only Man in the Cabinet’ in Claudia Derichsand Mark R Thompson (eds), Dynasties and Female Political Leaders in Asia (LIT Verlag, 2013) 27, 27.150 Christine Sixta Rinehart, Volatile Social Movements and the Origins of Terrorism: The Radicalization
of Change (Lexington Books, 2013) 112.151 A Jeyaratnam Wilson, The Break-up of Sri Lanka: The Sinhalese-Tamil Conflict (Orient Longman,1988) 112; Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1)
Current Issues in Language Planning 69, 118.152 Christine Sixta Rinehart, Volatile Social Movements and the Origins of Terrorism: The Radicalization
of Change (Lexington Books, 2013) 112.153 A Jeyaratnam Wilson, ‘Nation-Building in a Demotic State: The Failure of Political Leadership inSri Lanka’ in Amita Shastri and A Jeyaratnam Wilson (eds), The Post-Colonial States of South Asia:
Democracy, Identity, Development and Security (Routledge, 2001) 88, 97.154 Ibid; Chelvadurai Manogaran, Ethnic Conflict and Reconciliation in Sri Lanka (University of HawaiiPress, 1987) 191.155 Neil DeVotta, Blowback: Linguistic Nationalism, Institutional Decay and Ethnic Conflict in Sri Lanka(Stanford University Press, 2004) 133.



74

In 1972, for the first time in the history of Sri Lanka, the language policy of thecountry was given constitutional recognition. In particular, the Constitution of the

Republic of Sri Lanka 1972 (Constitution 1972), which was the first autochthonousconstitution in post-colonial Sri Lanka, provided that ‘[t]he Official Language of SriLanka shall be Sinhala as provided by the Official Language Act, No.33 of 1956’,156and that ‘[t]he use of Tamil language shall be in accordance with the Tamil Language(Special Provisions) Act, No.28 of 1958’.157 However, it also stated:
Any regulation for the use of the Tamil language made under the TamilLanguage (Special Provisions) Act, No. 28 of 1958, and in force immediatelybefore the commencement of the Constitution shall not in any manner beinterpreted as being a provision of the Constitution but shall be deemed to besubordinate legislation …158

As Wijeyeratne observed, the last-mentioned provision confirmed the subordinatestatus of Tamil. Certain other provisions in the Constitution 1972 relating tolanguage, such as Articles 9, 10 and 11, reinforced this ‘hierarchical subordinationof the Tamil language’.159 As such, the language policy envisaged in the Constitution

1972 did not appease the Tamils. As Wilson observed, ‘the Tamils felt indignant thatit was specifically stated in the constitution that the provisions relating to the Tamillanguage could be amended by ordinary legislation whereas the provisions relatingto Sinhalese were constitutionally entrenched.’160 In short, it was believed that the
Constitution 1972 was a ‘triumph of Sinhalese Buddhist linguistic nationalism’. 161
Apart from the language policy, which was in favour of the Sinhalese, the
Constitution 1972 also contained certain new provisions that irked the Tamilcommunity. In particular, the Constitution 1972 declared Sri Lanka a unitary state
156 Constitution of the Republic of Sri Lanka 1972, art 7.157 Ibid art 8(1).158 Ibid art 8(2).159 Roshan de Silva Wijeyeratne, Nation, Constitutionalism and Buddhism in Sri Lanka (Routledge,2014) 138.160 A Jeyaratnam Wilson, Politics in Sri Lanka 1947-79 (Macmillan, 2nd ed, 1979) 22 (citationsomitted).161 Roshan de Silva Wijeyeratne, Nation, Constitutionalism and Buddhism in Sri Lanka (Routledge,2014) 138.
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for the first time and gave “foremost” place to Buddhism – the primary religion ofthe Sinhalese.162 It also expressly precluded judicial review of legislation and‘removed an important safeguard for minorities that was in the previousconstitution’.163
Given that the Constitution 1972 clearly went against the aspirations of Tamils, itwas not surprising that the Tamil United Front (TUF),164 which was formed in 1972with the participation of several influential Tamil political groups, rejected the
Constitution.165 In particular, they said:

[T]he Republican Constitution of 1972 has made the Tamils a slave nationruled by the new colonial masters, the Sinhalese, who are using the power theyhave wrongly usurped to deprive the Tamil Nation of its territory, language,citizenship, economic life, opportunities of employment and education,thereby destroying all the attributes of nationhood of the Tamil people.166
As Kearney noted, the Constitution 1972 ‘fuelled the swift growth of sentiment’ ofthe Tamil people for separation.167 Moreover, as Gomez observed, ‘[a]t around thistime, the language based “standardization” with regard to entry to Sri Lankan
162 Mario Gomez, ‘Keeping Rights Alive: Reform and Reconciliation in Post-War Sri Lanka’ (2011) 17
Asian Yearbook of International Law 117, 122.163 Ibid.164 The Tamil United Front was later renamed as Tamil United Liberation Front (TULF) As, Bandaragestated, ‘[t]he addition of the world “liberation” and change of the organisational name from TUF toTULF (Tamil United Liberation Front) in 1975 signified a shift away from the unitary state.’ AsokaBandarage, The Separatist Conflict in Sri Lanka: Terrorism, Ethnicity, Political Economy (Routledge,2008) 71. Also see Christine Sixta Rinehart, Volatile Social Movements and the Origins of Terrorism:
The Radicalization of Change (Lexington Books, 2013) 119.165 According to Kearney, ‘[i]n 1972, the Federal Party, the Tamil Congress, and other organisationsand individuals banged together in a Tamil United Front (TUF), intended to demonstrate thecohesion and determination of Tamil-speaking people in pursuing their demands and protectingtheir ethnic identity’. Robert N Kearney, ‘Language and the Rise of Tamil Separatism in Sri Lanka’(1978) 15(5) Asian Survey 521, 529.As Coperahewa noted, the formation of the Tamil United Front (TUF) clearly manifested the unity ofTamil parties.’ Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1)
Current Issues in Language Planning 69, 120.166 Vaddukoddai Resolution: The Resolution unanimously adopted at the First National Conventionof the Tamil United Liberation Front held at Vaddukoddai on 14 May 1976.167 Robert N Kearney, ‘Language and the Rise of Tamil Separatism in Sri Lanka’ (1978) 15(5) Asian
Survey 521, 529.
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universities had angered Tamil youth’.168 Ultimately, the Tamil agitations becamemore and more aggressive and eventually turned into an extremist militant combat.The immediate aftermath of the Constitution 1972 showed clear signs of preparationof the Tamils towards separatism and for an armed struggle for this purpose, ifneeded. In particular, the Vaddukoddai Resolution, the resolution unanimouslyadopted at the first National Convention of the Tamil United Liberation Front(TULF) at Vaddukoddai on 14 May 1976,169 clearly advocated for a separate statecalled ‘Tamil Eelam’ in the Northern and Eastern Provinces of Sri Lanka. Inparticular, the Resolution declared:
Tamils of [Sri Lanka] by virtue of their great language, their religions, theirseparate culture and heritage, their history of independent existence as aseparate state over a distinct territory for several centuries till they wereconquered by the armed might of the European invaders and above all by theirwill to exist as a separate entity ruling themselves in their own territory, are anation distinct and apart from Sinhalese …170

Accordingly, the National Convention resolved that ‘the restoration andreconstitution of the Free, Sovereign, Secular, Socialist State of [Tamil Eelam], basedon the right of self-determination inherent to every nation, has become inevitable inorder to safeguard the very existence of the Tamil Nation in this Country’.171Moreover, it called upon the ‘Tamil Nation in general and the Tamil youth inparticular to come forward to throw themselves fully into the sacred fight forfreedom and to flinch not till the goal of a sovereign state of [Tamil Eelam] isreached.’172

168 Mario Gomez, ‘Keeping Rights Alive: Reform and Reconciliation in Post-War Sri Lanka’ (2011) 17
Asian Yearbook of International Law 117, 122.169 This Convention was held under the chairmanship of SJV Chelvanayakam.170 Vaddukoddai Resolution: The Resolution unanimously adopted at the First National Conventionof the Tamil United Liberation Front held at Vaddukoddai on 14 May 1976.171 Ibid.172 Ibid.
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Certainly, one of the most important reasons for the separatism advocated by theVaddukoddai Resolution was the inferior status accorded to the Tamil language inSri Lanka. In particular, it specifically said:
[S]uccessive Sinhalese governments since independence have alwaysencouraged and fostered the aggressive nationalism of the Sinhalese peopleand have used their political power to the detriment of the Tamils by …[m]aking Sinhala the only official language throughout [Sri Lanka] therebyplacing the stamp of inferiority on the Tamils and the Tamil Language.173

From the early 1970s, Tamil youths began civil disturbances in the northern partsof Sri Lanka in a move to air their grievances against language use and otherissues.174 These activities took a new phase with the formation of the LiberationTigers of Tamil Eelam (LTTE) in mid-1970s, which had the objective of carrying outan armed struggle for the establishment of the separate State of Tamil Eelam on theSri Lankan territory.175 The LTTE became a terrorist group in the years to come. In1983, it killed 13 soldiers of the Sri Lankan armed forces in Jaffna, following whichthe Sinhalese in Colombo reacted with ethnic riots against Tamils living in thatarea.176 Immediately after this, the Sri Lankan government started to combat theLTTE and the battle continued between the two parties for more than 25 years untilthe LTTE was officially defeated by the Sri Lankan government in 2009.Despite the end of the civil war in 2009, the conflict with regard to language usebetween the Sinhalese and the Tamils remains alive in Sri Lanka. Even theprovisions relating to language introduced into the Constitution 1978 (discussed inthe next section) in order to pacify the aspirations of the Tamil people have not beenable to effectively solve this issue. Since language remains a very sensitive issue in

173 Ibid (emphasis added).174 Sandagomi Coperahewa, ‘The Language Planning Situation in Sri Lanka’ (2009) 10(1) Current
Issues in Language Planning 69, 120.175 Ibid.176 The riots spread to certain other areas of the country and continued for couple of days causingsevere harm to the Tamil people in those areas.
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Sri Lanka, it is unlikely that the use of Tamil and Sinhala languages will be replacedby English, although its importance is strongly felt in modern Sri Lanka.
2.4.1.2. Language Rights in the ConstitutionThe constitutional entrenchment of the right to use Sinhala and Tamil languages isanother reason that it is difficult to promote English in Sri Lanka, particularly as acompulsory medium of instruction in government schools.The present Constitution of Sri Lanka, that is the Constitution 1978, contains certainimportant provisions with regard to the people’s right to use Sinhala and Tamil.These provisions are in chapter 4 of the Constitution 1978, which incorporatesArticles 18-25A. Article 18(1) of the Constitution declares Sinhala the officiallanguage of Sri Lanka, while Article 18(2) also declares Tamil to be an officiallanguage. Apart from this, Article 18(3) states that ‘English shall be the linklanguage’. Further, Article 19 states that ‘[t]he National Languages of Sri Lanka shallbe Sinhala and Tamil’.Article 21 of the Constitution 1978 deals with a person’s right to receive educationin a national language, i.e. Sinhala or Tamil.  In particular, it states:

A person shall be entitled to be educated through the medium of either of theNational Languages:
Provided that the provisions of this paragraph shall not apply to an institutionof higher education where the medium of instruction is a language other thana National Language.As such, a person has the right to receive primary and secondary education inSinhala or Tamil. This right does not extend to tertiary (higher) education where thelanguage of instruction in the institution providing such education is not Sinhala orTamil. However, Article 21(2) of the Constitution 1978 states:
Where one National Language is a medium of instruction for or in any course,department or faculty of any University directly or indirectly financed by theState, the other National Language shall also be made a medium of instructionfor or in such course, department or faculty for students who prior to their
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admission to such university, were educated through the medium of suchother National Language:
Provided that compliance with the preceding provisions of this paragraphshall not be obligatory if such other National Language is the medium ofinstruction for or in any like course, department or faculty either at any othercampus or branch of such University or of any other like University.Given that almost all the universities in Sri Lanka are financed by the State, a personmay have a right to receive tertiary education in Sinhala or Tamil in appropriatecircumstances which fall under Article 21(2).177 Apart from this, Article 25 of the

Constitution 1978 requires the State to ‘provide adequate facilities for the use of thelanguages provided for in [chapter 4]’. This means that Sri Lanka has a positiveobligation to provide adequate facilities for the use of Sinhala and Tamil ineducation.As provided in Article 126 of the Constitution 1978, a person can seek redress fromthe Supreme Court of Sri Lanka in the event the rights declared and recognised bychapter 4 are infringed or about to be infringed by ‘executive or administrativeaction’.178 The Supreme Court, which is vested with the ‘sole and exclusivejurisdiction to hear and determine’ such matters,179 has the power to grant any reliefor make any directions ‘as it may deem just and equitable’.180 Therefore, a personcan resort to the Supreme Court in a situation where he or she is prevented fromreceiving education in either Sinhala or Tamil by an action of the government. Giventhat the government is the main provider of education in Sri Lanka, it has aconstitutional obligation to provide education at least at the primary and secondarylevels in the mediums of both Sinhala and Tamil.181 If not, the government can be
177 As Little and Hettige stated, ‘Sri Lanka’s university system … is almost entirely state-funded’.Angela W Little and Siri T Hettige, Globalisation, Employment and Education in Sri Lanka: Opportunity
and Division (Routledge, 2013) 96.  Also, as Warnapala noted, ‘[i]n Sri Lanka, the system of universityeducation, from its inception, was a form of public sector education’. WA Wishwa Warnapala, The
Making of Higher Education in Sri Lanka: An Evaluative Study (2011) 271.178 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 126(2).179 Ibid art 126(1).180 Ibid art 126(4).181 As noted earlier, 91 per cent of all schools in Sri Lanka are government schools. Harsha Aturupaneet al, Transforming School Education in Sri Lanka: From Cut Stones to Polished Jewels (World Bank,
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held liable for breach of language rights declared by chapter 4 of the Constitution forwhich the Supreme Court can impose sanctions.
2.4.1.3. Lack of Facilities for the Teaching of EnglishAnother factor that affects the promotion of English in Sri Lanka is the lack offacilities for the teaching of English in schools. Although, ‘[t]eachers are the mostimportant resource in the promotion of English language skills among students atall grade levels’,182 there is a marked deficiency of quality English teachers in SriLanka, especially in the rural areas. There is also a shortage of expertise to train andadvise English teachers in Sri Lanka. This not only prevents making education inEnglish compulsory, but also affects the teaching of English as a secondary language.As observed earlier, from 1980s onwards the government of Sri Lanka has taken akeen interest in promoting English at the school level. In the recent years, it hastaken certain special steps in this regard. The appointment of a Special Task Forceby the President of Sri Lanka to expand and strengthen English language skills is onesuch example.183 Despite these efforts, lack of facilities for teaching English,particularly quality teachers, is a severe problem for promotion of English in SriLankan schools. According to a World Bank study, the quality of English teachers isa key constraint for the promotion of English language skills among students in SriLankan schools especially in rural areas.184 In particular, ‘[a]bout 35 percent ofschools are considered to have a deficit of [English] teachers’.185 Apart from this,
2011) 2. Also, as Warnapala stated, ‘[i]n Sri Lanka, unlike in other countries in the region, the State,as the main source of funds, is heavily involved in the island’s education system’. WA WishwaWarnapala, The Making of Higher Education in Sri Lanka: An Evaluative Study (2011) 271. See alsoAngela W Little and Siri T Hettige, Globalisation, Employment and Education in Sri Lanka: Opportunity
and Division (Routledge, 2013) 96.182 Harsha Aturupane et al, Transforming School Education in Sri Lanka: From Cut Stones to Polished
Jewels (World Bank, 2011) 73.183 Ibid 67.184 Ibid 73.185 Ibid 73 (citations omitted). ‘In principle, Sri Lanka has an adequate number of English teachers.’In particular, ‘[t]here were 21 476 [English] teachers, as against a required cadre of 21 425 in 2010.’Moreover, ‘around 12 percent of schools have an excess [of English teachers]’. Hence, the realproblem is with regard to teacher quality and deployment: at 73 (emphasis added).
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there are serious issues with regard to the quality of the English teachers. As theWorld Bank study stated:
The quality of [English] teachers is highly variable. At the upper end of thedistribution, there are good, competent and dedicated teachers. However, atthe lower end of the distribution, there are serious issues of teacher quality.186

The shortage of qualified experts to train and advise English teachers is anotherserious problem which Sri Lanka is facing in promoting English language skills inschools. In particular, ‘[t]here is a shortage of teacher educators and teacher trainersqualified in the Teaching of English as a Second Language (TESL) to provide pre-service teacher education and continuing teacher development for schoolteachers.’187 In addition, ‘[t]here is also a shortage of English Subject Directors withEnglish teaching/training experience, and of English In-Service Advisors (ISAs) inmany locations.’188
2.4.2. Constitutional Mandate and Past Government PracticesThe language rights in the Constitution 1978 and past practices of the governmentsof Sri Lanka have identified translation as an important mechanism to promoteaccess to knowledge.The language rights in the Constitution 1978 indirectly mandate the government ofSri Lanka to facilitate translation. In particular, provision of education in the twonational languages requires knowledge products to be made available in bothSinhala and Tamil for educational purposes. Given that Sri Lanka still importsknowledge products, particularly in the field of science and technology, from thedeveloped countries, and that knowledge products produced in these countries (andin Sri Lanka) are mostly available in English, Sri Lanka needs to translate them intothe Sinhala and Tamil for the purpose of provision of education. This need isfurthered by the constitutional obligation on the Sri Lankan State to ‘provide
186 Ibid 73 (citations omitted).187 Ibid 74 (citations omitted).188 Ibid 74.
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adequate facilities for the use’ of Sinhala and Tamil, and the instructions under theDirective Principles of State Policy to ‘assist the development of the cultures and thelanguages of the People’.189
The need for translation, particularly for the provision of education in Sri Lanka, wasrecognised during the British colonial period. For instance, the British GovernorStewart-Mackenzie, who was ‘keenly interested in education as well as promotionof Christianity [in Sri Lanka] through the education system’ and who believed that‘conversion to Christianity [of Sri Lankans] must be preceded by education, afterlearning to read in their own language’, proposed in 1840 for ‘the encouragement ofgeneral elementary instruction in Sinhala and Tamil as a prelude to Englisheducation’.190 For this purpose, he ‘suggested the establishment of a Native NormalSchool to train teachers in the local languages and a Translating Committee totranslate the Bible and other books to the local languages.’191 However, the ColonialOffice rejected this proposal, stating that ‘[i]t would be unnecessary for thegovernment to direct its attention to devote the funds available for education toinstruction in the native languages and that the preferable plan would be toencourage the acquirement of the English language by conveying instruction in thatlanguage.’192
The need for translation was also recognised as part of the education reforms whichtook place in the mid-20th century on the recommendations of the SpecialCommittee on Education. This was because the widespread use of local languages ineducation meant that educational and learning materials (especially in the field ofscience and technology) had to be prepared in these languages, which, in turn,necessitated the translation of these works from English into local languages. AsBaldsing noted:
189Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 27(10).190 Swarna Jayaweera, ‘Language and Colonial Education Policy in Ceylon in the Nineteenth Century’(1971) 2(2) Modern Ceylon Studies 153, 157 (citations omitted).191 Ibid.192 Ibid.
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With the entry of Sinhala and Tamil as media of instruction in the secondaryschools and the increase in enrolments, positive steps had to be taken toprocure books in the national languages for higher education. Out of thisnecessity, the Swabasha Textbook Production Unit was founded in 1955 as awing of the Official Languages Department [which] addressed itself mainly topreparing glossaries of scientific and technical terms and to compiling andtranslating science and mathematics books.193
The introduction of the Official Language Act 1956 and the Tamil Language (Special

Provisions) Act 1958 also necessitated translation of knowledge products,particularly in the field of science and technology into Sinhala and Tamil. PrimeMinister SWRD Bandaranaike, who identified the need to translate these knowledgeproducts, was of the view that Sri Lanka should have more liberty for translation.Thus, on 20 July 1959 (two months prior to his assassination) he wrote to the SwissFederal Political Department regarding Sri Lanka’s membership to the Berne

Convention that:
[T]he Government of Ceylon, while acceding to the [Berne] Conventionreserves for itself the right to enact local legislation for the translation ofeducational, scientific and technical books into the national language.194

However, the purported reservation to the Berne Convention regarding Sri Lanka’sright to enact local legislation for the translation of educational, scientific andtechnical books into the national language did not yield any results. Despite that, thegovernment of Sri Lanka was keen to translate knowledge products required foreducational purposes until the latter part of 20th century. In particular, translationof these knowledge products was mainly carried out by certain government
193LindZay Baldsing, ‘Making English the Lynchpin for Globalisation of Education in Sri Lanka: Qualityversus Equality’ (PhD Thesis, Edith Cowan University, 2013) 61 (citations omitted). See WA WiswaWarnapala, The Making of Higher Education in Sri Lanka: An Evaluative Study (2011) 279, where it isobserved that:The introduction of the free education scheme expanded the opportunities forsecondary education, and this, in turn, increased the number of students seekingadmission to the University of Ceylon. The Government policy regarding medium ofinstruction was partly responsible for the demand for increased admissions.194 ‘Documents of the Twentieth Session including the Report of the Commission to the GeneralAssembly’ ’ [1968] II Yearbook of the International Law Commission 1, 15.
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departments and units. However, the government has moved away from translatingscientific and technical knowledge products, primarily because of the enormouscosts and delays involved in translation. As Fernando noted:
Attempts made by the Government of Sri Lanka to undertake the translationof renowned English text-books were abandoned many years ago when it wasrealized that the exponential growth of scientific knowledge cannot bematched by such costly and expensive endeavours in any satisfactory orpragmatic manner.195

2.5. Copyright Law and Translation in Sri LankaThe copyright law of Sri Lanka fetters timely and affordable translation of scientificand technical knowledge products produced in developed countries. The reason forthis is the way copyright owners’ translation rights are protected in Sri Lankancopyright law.Copyright law in Sri Lanka does not address Sri Lanka’s translation needs. Asidentified previously, Sri Lanka needs to be able to translate scientific and technicalbooks and learning materials to allow access to scientific and technical knowledge.There are three special characteristics relating to Sri Lanka’s need for translation.Firstly, (as discussed before) Sri Lanka needs to promptly translate scientific andtechnical books and learning materials that are mostly produced in developedcountries. Secondly, Sri Lanka needs to translate these knowledge products in wholeand to reproduce them in large quantities. This is because these knowledge productsare required to be used in mass educational programs. Thirdly, Sri Lanka needs totranslate these knowledge products and to reproduce the translations at anaffordable cost because of the financial resource constraints. However, because SriLankan copyright law protects copyright owners’ translation rights withoutproviding for adequate exceptions thereto, it is unlikely that Sri Lanka would be able
195 JN Oleap Fernando, ‘Sri Lankan Experience in School Science Education’ (Proceedings of the AsianRegional IAP Seminar on the Generation of Experimental Materials and Learning Modules for ScienceEducation, New Delhi, 24-25 October 2002) <http://insaindia.org/pdf/proceeding.pdf>.
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to translate most of these knowledge products and reproduce the translations inlarge quantities on time and at affordable prices.
2.5.1. An Outline of Sri Lanka’s Copyright Law and International Copyright

ObligationsCopyright law in Sri Lanka is a British legacy.196 As Karunaratna observed, ‘thenorms of copyright entered the domestic legal system [of Sri Lanka] during theBritish colonial period.’197 The first domestic copyright legislation in Sri Lanka wasenacted in 1908, when Sri Lanka was under British rule. At present, Sri Lanka’scopyright law is exclusively governed by the Intellectual Property Act 2003.Sri Lanka is a signatory to a number of international conventions regardingcopyright. These include the Berne Convention,198 the Universal Copyright

196 See Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global Politics of
Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 34, where it isobserved that ‘[t]he first formal encounters between developing countries, Western concepts of IP,and international IP rules began during colonial era. As colonial powers imposed their respectivelegal regimes in their colonies, variation in the IP regimes of developing countries emerged.’197 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha 2006) 5.198 Technically, Sri Lanka became a member to the Berne Convention in 1887. This happened becauseSri Lanka was a colony of Britain in 1887 and Britain’s initial accession to the Berne Convention in1887 comprehended, ‘Ireland and all the colonies and possessions of Her Britannic Majesty’. AsRicketson and Ginsburg opined, this formulation was wide and ‘seemed adequate to cover all Britishterritories, even if these were not specified individually’. Sam Ricketson and Jane Ginsburg,
International Copyright and Neighbouring Rights: The Berne Convention and Beyond (OxfordUniversity Press, 2nd ed, 2006) vol 2, 1111.In addition, when Britain acceded to the Berlin Act 1908 of the Berne Convention, the accessioncovered Sri Lanka as a British colony.  Apart from this, Britain’s accession to the Rome Act 1928 of the
Berne Convention in 1931 specifically covered Sri Lanka. In particular, Sri Lanka was explicitly listedin the British colonies, possessions and protectorates to which the Rome Act 1928 became applicablefrom 1 October 1931. ‘Documents of the Twentieth Session including the Report of the Commissionto the General Assembly’ ’ [1968] II Yearbook of the International Law Commission 1, 15.On 20 July 1959, Sri Lanka acceded to the Rome Act 1928 of the Berne Convention in its own right asan independent nation. While Sri Lanka ratified part of the Paris Act 1971 of the Berne Convention on20 June 1978, it subsequently ratified the Paris Act in full on 27 September 2005.WIPO, Treaties and Contracting Parties: Contracting Parties – Berne Convention – Sri Lanka<http://www.wipo.int/treaties/en/remarks.jsp?cnty_id=1028C>.
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Convention 1952 (UCC),199 and the TRIPS Agreement.200 Out of these, the TRIPS

Agreement and the Berne Convention are the most influential instruments oncopyright law in Sri Lanka since the provisions of the Intellectual Property Act 2003are compliant with the TRIPS Agreement and the Berne Convention.201 In addition,Sri Lanka has also concluded a bilateral agreement with the United States:
Agreement on the Protection and Enforcement of Intellectual Property Rights between

the United States of America and the Democratic Socialist Republic of Sri Lanka,signed on 20 September 1991 (US-Sri Lanka IPR Agreement), which covers copyrightprotection in the two countries.The objective of Sri Lankan copyright law is to promote public benefit. To this end,it strives to strike a balance between the ‘rights of the creators in their literary andartistic creations and the legitimate interests of the users of such creations.’202 Thus,copyright law of Sri Lanka is essentially a balancing act between the protection ofthe rights of authors (copyright owners) and the ability of users of copyrightprotected works to access them. However, with regard to translation of copyright
199 Sri Lanka acceded to the Universal Copyright Convention as revised on 24 July 1971, with AppendixDeclaration relating to Article XVII and Resolution concerning Article XI on 25 October 1983.UNESCO, Ratified Conventions: Sri Lanka<http://www.unesco.org/eri/la/conventions_by_country.asp?contr=LK&language=E&typeconv=1>.200 The TRIPS Agreement 1994 entered into force in Sri Lanka on 1 January 1995.WIPO, Other IP Treaties: IP-Related Multilateral Treaties – Contracting Parties – Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement)<http://www.wipo.int/wipolex/en/other_treaties/parties.jsp?treaty_id=231&group_id=22>.201 As Karunaratna stated, ‘[t]he provisions of the Act comply with the requirements of the TRIPSAgreement … except in the area of the protection of new varieties of plants (breeders’ rights). DMKarunaratna, Elements of the Law of Intellectual Property in Sri Lanka (Sarasavi Publishers, 2010) 19,n 10. See also Harsha Cabral, Intellectual Property Law in Sri Lanka: The Act No 36 of 2003, the TRIPS
Agreement and a Case Digest (2004) 37. However, Marsoof observed that certain ‘provisionspertaining to trademarks in the [Intellectual Property Act 2003] must be reviewed and revisited inorder to bring them in line with the minimum standards imposed by [the TRIPS Agreement].’ AlthafMarsoof, ‘TRIPS Compatibility of Sri Lankan Trademark Law’ (2012) 15(1) The Journal of World
Intellectual Property 51, 69.202 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha 2006) 1. In Vasantha Obeysekera v Anthony Christopher Alles, (Unreported)CA No 730/92(F) decided on 22 March 2000, the Court of Appeal of Sri Lanka stated, ‘[t]he goal ofthe provisions pertaining to Copyright seem to be encourage creation of and facilitate public accessto works of intellectual interest to society’: at 11. Also, referring to the predecessor of the Intellectual
Property Act 2003 (Code of Intellectual Property Act No 52 of 1979), the Court stated that ‘[t]hepurpose of “the Act” seem to be to protect the interests of [a] person who uses his expertise to createa work and to ensure creation of new work[s] which would be useful for humanity in general’: at 10.
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protected works, the balance that is struck by the Sri Lankan copyright law, i.e. the
Intellectual Property Act 2003, between the protection of rights of copyright ownersand the ability of the users of copyright protected works to access to them in theform of translations, is tilted in favour of the copyright owners.
2.5.2. The Intellectual Property ActThe Intellectual Property Act 2003 constrains translation of copyright protectedknowledge products in the field of science and technology produced in developedcountries, and the reproduction of the translations in bulk quantities on time and ataffordable prices because it protects copyright owners’ translation rights withoutproviding adequate exceptions thereto.The Intellectual Property Act 2003 protects original literary and scientific worksproduced in Sri Lanka, as well as in foreign countries with which Sri Lanka hasinternational copyright protection arrangements.203 For the most part, knowledgeproducts produced in developed countries in the field of science and technology areoriginal literary and scientific works. Because of the Berne Convention, TRIPS

Agreement and the US-Sri Lanka IPR Agreement, these knowledge products receivecopyright protection in Sri Lanka under the Intellectual Property Act. As a result, thecopyright owners of scientific and technical knowledge products produced indeveloped countries receive protection for translation rights in Sri Lanka.
2.5.2.1. Translation Rights under the Intellectual Property ActThe Intellectual Property Act 2003 affords extensive protection to translation rightsof the owners of original literary and scientific works (copyright protected works)produced in Sri Lanka, as well as in foreign countries with which Sri Lanka hasinternational copyright protection arrangements. In particular, Section 9(1) of the
Intellectual Property Act 2003 states:[T]he owner of copyright of a work shall have the exclusive right to carry outor authorize the … translation of [that] work.
203 Intellectual Property Act No 36 of 2003 (Sri Lanka) s 26(2).
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Under the Intellectual Property Act 2003, the translation rights of the copyrightowners last for the ‘lifetime of the author [of the work] and for a further period ofseventy years from the date of his death’.204 It is to be noted that the duration oftranslation rights under the Intellectual Property Act exceeds that under the Berne

Convention and the TRIPS Agreement. In particular, under the Berne Convention andthe TRIPS Agreement translation rights are only protected for the life of the authorand for 50 years after his or her death.205
As identified in the previous chapter, copyright owners’ translation rights have thepotential of prohibiting translation of copyright protected works or, increasing thecost of translation and/or delaying the process of translation. As such, protection oftranslation rights under the Intellectual Property Act 2003 is inimical for the timelyand affordable translation of scientific and technical books and learning materialsproduced in developed countries and the publication of translations in largequantities.
2.5.2.2. Exceptions to Translation RightsThe Intellectual Property Act 2003 recognises certain exceptions to translationrights. However, these exceptions are inadequate to facilitate translation ofcopyright protected scientific and technical books and learning materials producedin developed countries, and the publication of translations in large quantities in atimely and affordable manner.The Intellectual Property Act 2003 only recognises general exceptions to translationrights. The main general exception to translation rights in the Intellectual Property

Act is fair use. The Intellectual Property Act does not provide for special exceptionsto translation rights. Given that Sri Lanka is a developing country that needs totranslate copyright protected scientific and technical books and learning materialsproduced in developed countries in order to promote access to scientific andtechnical knowledge, the absence of a special exception to translation rights in the
Intellectual Property Act is rather peculiar. This is particularly so in light of the fact
204 Ibid s 13(1).205 Berne Convention (Paris Act 1971) art 7; TRIPS Agreement, art 12.
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that the Appendix to the Berne Convention (Paris Act 1971) provides for specialexceptions to translation rights in developing countries. Although Sri Lanka did notratify the Berne Appendix until 2005, and therefore was not able to introduce theseexceptions into the Intellectual Property Act when it was enacted, Sri Lanka couldhave subsequently amended the Act to introduce these exceptions.206 However, thishas not yet occurred.
Fair UseThe fair use defence in the Intellectual Property Act 2003 is the most importantexception to copyright owners’ translation rights. However, this defence isinadequate to facilitate timely and affordable translation of copyright protectedscientific and technical books and learning materials produced in developedcountries, and the publication of translations in large quantities. There are two mainreasons for this: the uncertainty attached to the fair use defence and its narrowscope.Section 11(1) of the Intellectual Property Act 2003, which provides for the fair usedefence, states:

Notwithstanding the provisions of subsection (1) of section 9, the fair use of awork, including such use by reproduction in copies or by any other meansspecified by that section, for the purposes such as criticism, comment, newsreporting, teaching (including multiple copies for classroom use), scholarshipor research, shall not be an infringement of copyright.Although not specifically mentioned in Section 11(1), the fair use defence applies totranslation rights. It is also clear that the application of fair use extends beyond the
206 Sri Lanka’s ratification of the Paris Act 1971 of the Berne Convention in excluded Articles 1 to 21and the Appendix. However, in 2005 Sri Lanka ratified Articles 1 to 21 and the Appendix of the Paris
Act. Also, Sri Lanka availed itself of the faculties provided for in Articles II and III of the Appendix.The relevant declaration which Sri Lanka made on 27 September 2005 was effective until 10 October2014.WIPO, Berne Notification No 248: Berne Convention for the Protection of Literary Works and Artistic
Works <http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_248.html>.
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purposes listed in Section 11(1).207 In other words, if translating a copyrightprotected work can be considered as fair use, the purposes mentioned in Section11(1) would not really matter. This is because, as Karunaratna observed, ‘[t]hepurposes of fair use referred to in this section are merely a set of examples. They donot constitute an exhaustive list.’208 As such, fair use in the Intellectual Property Act‘is obviously open-ended’.209 However, the Act provides for a set of criteria that thecourts should adopt to determine fair use.210 These are:
(a.) The purpose and character of the use, including whether such use isof a commercial nature or is for non-profit educational purposes;
(b.) The nature of the copyrighted work;
(c.) The amount and substantiality of the portion used in relation to thecopyrighted work as a whole; and
(d.) The effect of the use upon the potential market for, or value of, thecopyrighted work.The provisions relating to fair use in the Intellectual Property Act 2003 closelyresemble those in the United States Copyright Act 1976.211 However, there are twomain differences between the Sri Lankan Act and the United States Act. Firstly, thediscretion granted to the courts to determine fair use by the Sri Lankan Act is moreconstrained than in the United States Act.212 This is because the factors that a courtshould consider to determine fair use in the United States Act are non-exhaustive,

207 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 77.208 Ibid.209 Ibid.210 Intellectual Property Act No 36 of 2003 (Sri Lanka) s 11(2).211 Cf Intellectual Property Act No 36 of 2003 (Sri Lanka) s 11 and Copyright Act 1976 (United States)s 107.212 The factors that the courts should consider under section 107 of the US Copyright Act 1976 are notexhaustive whereas, the same factors that the courts should consider under section 11(2) of the SriLankan Intellectual Property Act 2003 appear to be exhaustive. See DM Karunaratna, An Introduction
to the Law of Copyright and Related Rights in Sri Lanka (Sarvodaya Vishva Lekha, 2006) 80.
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whereas under the Sri Lankan Act they are exhaustive.213 Secondly, the United States
Act does not distinguish between published and unpublished works in determiningfair use.214 However, the Sri Lankan Act is silent on this aspect. As Hemeratneobserved, this makes it arguable ‘[w]hether a work is published or unpublishedshould be a crucial element to determine the application of fair use under the [SriLankan] Act’.215 Apart from this, the Sri Lankan Intellectual Property Act enumeratescertain specific ‘acts of fair use’.216 Yet, none of these ‘acts of fair use’ coverstranslation.The fair use defence in the Intellectual Property Act 2003 suffers from two maindefects that make it unlikely that the defence would help to facilitate timely andaffordable translation of copyright protected scientific and technical books andlearning materials, which is a prerequisite for Sri Lanka to promote access toscientific and technical knowledge. Firstly, fair use is an uncertain defence, whichmakes reliance on it for unauthorised translation of copyright protected worksrisky. Secondly, the fair use defence appears to be too narrow and limited, in that itis unlikely that the defence would allow the translation of a whole work (as distinct
213 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 80.214 ‘In 1992, Congress amended section 107 to include the sentence: “The fact that a work isunpublished shall not itself bar a finding of fair use if such finding is made upon consideration of allabove factors’. Kate O’Neill, ‘Against Dicta: A Legal Method for Rescuing Fair Use From the Right ofFirst Publication’ (2001) 89 California Law Review 371, 375 n 17. See also Daniel E Wanat, ‘Fair Useand the 1992 Amendment to Section 107 of the 1976 Copyright Act: Its History and an Analysis of itsEffect’ (1994) 1(1) Jeffrey S Moorad Sports Law Journal 47, 47.215 TSK Hemaratne, ‘Intellectual Property Law and E-Commerce in Sri Lanka: Towards aJurisprudence based on Constitution, Roman-Dutch Law and Buddhist Principle’ (PhD Thesis, QueenMary, University of London, 2005) 213.Karunratna observed that the absence of provisions specifically referring to unpublished works‘results in an issue as to whether “fair use” is applicable or not to the unpublished works in Sri Lanka’.However, he contended:The answer to this issue is a matter of construction of the relevant statutoryprovisions. Section 11 (1) employs the phrase ‘fair use of a work’ withoutdistinguishing between the published works and unpublished works. The Act does notin general require publication as a prerequisite for copyright protection. Thus, it isarguable that ‘fair use’ operates in respect of all the protected works – published andunpublished where appropriate.DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka (SarvodayaVishva Lekha, 2006) 84.216 Intellectual Property Act No 36 of 2003 (Sri Lanka) ss 11(3), 12.
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to part of a work), and for a translated work to be published (reproduced) inmultiple quantities.217
Before discussing the uncertainty surrounding the fair use defence and its narrowscope, it is important to note that there are no authoritative judicial decisions in SriLanka which set out the scope and parameters of the defence. Therefore, referencehas to be made to the judicial decisions with regard to fair use in the United Stateswhile bearing in mind the different way this defence has been articulated in the SriLankan Intellectual Property Act and the United States Copyright Act. In fact,Karunaratna observed that since ‘Section 11(1) [of the Sri Lankan Intellectual

Property Act] is almost a verbatim reproduction of Section 107 of the US CopyrightAct’, ‘[t]he relevant judicial decisions in the US courts would … be useful inunderstanding the doctrine of fair use and its parameters’ in Sri Lanka.218
(i) Uncertainty of the Fair Use DefenceIn the United States, the fair use defence has been stated as ‘the most troublesomein the whole law of copyright’.219 This statement would be equally applicable to SriLanka owing to the legal uncertainty attached to the defence. In particular, becausethe Intellectual Property Act 2003 of Sri Lanka does not define what is meant by afair use, and thus keeps it open-ended, the liability for copyright infringement of aperson who purports to translate a copyright protected work under fair use remainsuncertain. Although the Act enumerates a set of criteria (the four factors underSection 11(2) mentioned above) which courts should adopt to determine fair use, ittells very little about when this defence would be available. Also, referring to thesame set of criteria enumerated in the United States Copyright Act 1976, David

217 Chamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 500-501.218 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 77.219 Eric J Schwartz and David Nimmer, LexisNexis, International Copyright Law and Practice, vol 2 (atRelease 25) § 8[2][a][i] citing Deller v Samuel Goldwyn Inc, 104 F2d 661, 662 (2d Cir1939).
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Nimmer observed that ‘reliance on the four statutory factors to reach fair use oftenseems naught but a fairy tale’.220
The uncertainty surrounding the fair use defence acts as a deterrent for carrying outunauthorised translation under fair use. Also, given that deciding whether anunauthorised translation of a copyright protected work is fair use is ultimately leftto the courts,221 the costs involved in litigation deter many people in Sri Lanka whomay otherwise embark on unauthorised translation of copyright protected worksunder fair use.222 This is because litigation in Sri Lanka is a protracted and a costlyaffair that many Sri Lankans cannot afford.223 Also, since copyright owners of mostof the scientific and technical books and learning materials are well-establishedinternational publishers who are financially powerful, litigation to decide whetherthe unauthorised translation of these knowledge products is fair use imposes alesser burden for copyright owners, when compared with the defendant translatorsin Sri Lanka who do not have the financial means to afford the cost of litigation.224
220 David Nimmer, ‘“Fairest of them All” and Other Fairy Tales of Fair Use’ (2003) 66 Law and
Contemporary Problems 263, 287. Also see Michael A Einhorn, Media, Technology and Copyright:
Integrating Law and Economics (Edward Elgar, 2005) 12, where it is observed that ‘[t]he fouractivating principles of fair use, as instituted in 17 USC § 107, are found to be ambiguous andsubjective, and therefore creative of legal uncertainty for producers of secondary transformativeworks that may add new meaning to a copyrighted work.’221 Referring to the position in the United States, Schwartz and Nimmer stated:Congress enumerated the four fair-use factors as a ‘gauge for balancing the equities’in cases where fair use is invoked, acknowledging that, ‘each case raising the questionmust be decided on its own facts. The Supreme Court itself has declared that this ‘taskis not to be simplified with bright-line rules,’ but rather in ‘case-by-case analysis’ inwhich the four factors ‘are to be explored, and the results weighted together, in lightof the purposes of copyright.’Eric J Schwartz and David Nimmer, LexisNexis, International Copyright Law and Practice, vol 2 (atRelease 25) § 8[2][a][i].222 See Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 133.223 ‘[C]ourt cases in Sri Lanka can take many years and are often very expensive, considerably limitingaccess to the courts for the poor’. Craig Valters, ‘Community Mediation and Social Harmony in SriLanka (Paper 4, JSRP, May 2003) 9. As Secretary of the Ministry of Justice in Sri Lanka, Kamalini deSilva, stated, ‘[t]he laws delays is a perennial problem not only to Sri Lanka but almost all countriesin the region, especially India, though it is developing fast still it has a huge backlog.’ According toher, the number of cases that was piled up in Sri Lankan courts in 2012 was over 650 000. SahanikaSriyananda, ‘Law’s Delays – A Major Concern – Justice Ministry Secretary’, Sunday Observer (online),29 January 2012 <http://www.sundayobserver.lk/2012/01/29/fea06.asp>.224 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 133.
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Moreover, since the burden of proving (in litigation) that translating a copyrightprotected work is fair use falls on the translator, it becomes easy for the copyrightowners to prevent translation of their works by frightening the translators withclaims of infringement, even in circumstances in which the fair use defence wouldlikely succeed. In such situations, the translators might refrain from proceeding withtranslation rather than spending money on litigation.225 Apart from this, the fact thatcopyright infringement can entail criminal sanctions, particularly imprisonment,may also effectively deter translators from embarking on unauthorised translationof copyright protected works even in circumstances where the nebulous fair usedefence would likely allow such translation.226
(ii) Narrow Scope of the Fair Use DefenceBecause the scope fair use defence in the Intellectual Property Act 2003 is too narrowand limited, it is unlikely that the defence would allow the translation of copyrightprotected scientific and technical works in whole, and the publication of translationsin large quantities, which is a prerequisite to the promotion of access to scientificand technical knowledge in Sri Lanka. As mentioned earlier, the scope of the fair usedefence in the Intellectual Property Act is narrower than that in the United States

Copyright Act 1976. Even under United States Copyright Act, the ‘[v]erbatimreplication of an entire work, or almost an entire work or of the “heart” of the work,threatening to supplant the market for that work, rarely qualifies as fair use’although there is ‘no categorical rule [that] may be specified to determine the extentor manner of copying allowable as fair use’.227

225 Ibid.226 Section 178(1) of the Intellectual Property Act 2003 states:Any person who wilfully infringes any of the rights protected under [the provisionsrelating to copyright in the Act] shall be guilty of an offence and shall be liable onconviction after trial before a Magistrate to a fine not exceeding rupees five hundredthousand or to imprisonment for a term not exceeding six months or to both such fineand such imprisonment, and in the case of a second or subsequent conviction such fineor term of imprisonment or both such fine and imprisonment may be doubled.See also DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 150.227 Eric J Schwartz and David Nimmer, LexisNexis, International Copyright Law and Practice, vol 2 (atRelease 25) § 8[2][a][i] (citations omitted).
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It is important to note that unauthorised translation of the whole of a copyrightprotected work and the publication of the translation in multiple quantities are usesthat are likely to have an impact on ‘the potential market for, or value of, thecopyrighted work’,228 which is one of the factors that courts should consider whendetermining fair use. As the Supreme Court of the United States decided, this ‘isundoubtedly the single most important element of fair use.’229 Also, as MelvilleNimmer observed:
Fair use, when properly applied, is limited to copying by others which does notmaterially impair the marketability of the work which is copied.230

When determining ‘effect of the use upon the potential market for, or value of, thecopyrighted work’, courts in the United States have considered several matters.231In particular, in Harper & Row Publishers Inc v Nation Enterprises,232 the SupremeCourt of the United States observed that in order ‘to negate fair use one need onlyshow that if the challenged use “should become widespread, it would adverselyaffect the potential market for the copyrighted work”.’233 More importantly, theCourt stated:
The inquiry must take account not only of harm to the original but also of harmto the market for derivative works. … ‘If the defendant’s work adversely affectsthe value of any of the rights in the copyright work … the use is not fair’.234

228 Intellectual Property Act No. 36 of 2003 (Sri Lanka) sub-s 11(2)(d).229 Harper & Row Publishers Inc v Nation Enterprises, 471 US 539, 566 (1985); 105 SCt 2218, 2233(1985) (citations omitted).230 Melville B Nimmer, ‘Does Copyright Abridge the First Amendment Guarantees of Free Speech andPress?’ (1970) 17 UCLA Law Review 1180, 1200-1201; See also Melville B Nimmer, Matthew Bender,
Nimmer on Copyright (at Release 4) § 145, where it is said that ‘the actual decisions bearing upon fairuse, if not always their stated rationale, can best be explained by looking to the central question ofwhether the defendant’s work tends to diminish or prejudice the potential sale of the plaintiff’s work’.231 As Karunaratna noted, ‘[i]n determination of the effect of the disputed use on the potential marketor value, the Courts have considered whether the use “(1) tends to diminish or prejudice the potentialsale (2) tends to interfere with the marketability of the work or (3) fulfils the demand for theoriginal”.’ DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 83 (citations omitted).232 471 US 539 (1985); 105 SCt 2218 (1985).233 471 US 539, 566 (1985); 105 SCt 2218, 2234 (1985) (citations omitted).234 471 US 539, 566 (1985); 105 SCt 2218, 2234 (1985) (citations omitted).
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Unauthorised translation of the whole of a copyright protected work into aparticular language (for example Sinhala), and the publication of the translation inmultiple quantities, would essentially cause harm to the market for potentialtranslations of that copyright protected work into that particular language (i.e.Sinhala).235 As such, an unauthorised translation of the whole of a copyrightprotected work and the publication of the translation in multiple quantities wouldnot qualify as a fair use.According to Venuti, however, ‘[a] translation, insofar as it is written in a differentlanguage for a different culture, does not limit the potential market for the foreigntext in its own language and culture.’ 236 Instead, ‘the translation of a work into manylanguages could increase its literary and commercial value at home bydemonstrating its value abroad.’237 How far this argument would be valid in the caseof the translation of scientific and technical books and learning materials (which arethe ones that are mostly and urgently need to be translated in Sri Lanka) remainsdoubtful. This is because, even if these works are not translated, there will still bepeople in Sri Lanka (especially those who are bilingual and have the financialresources) who would buy these works since they are essential for knowledgeenhancement. However, if these works are translated and provided at a relativelylower price (to that of the originals), most Sri Lankans, including those few who are
235 As Melville Nimmer observed, the determination of the ‘question whether the defendant’s worktends to diminish or prejudice the potential sale of the plaintiff’s work’:must be made not by comparing the media in which the two works may appear butrather in terms of the function of each such work regardless of media. The irrelevanceof media in making this determination is apparent in the following example. SupposeA is the copyright owner of a published novel. B produces a motion picture copiedfrom and substantially similar to A’s novel. The motion picture may well not adverselyaffect the sale of A’s novel. In fact, it almost certainly will have the opposite effect. It isnevertheless clear that B may not invoke the defence of fair use. B’s motion picture hasnot prejudiced the sale of A’s work in the book medium, but it has certainly prejudicedthe sale of A’s work in the motion picture medium. If the defendant’s work adverselyaffects the value of any of the rights in the copyrighted work (in this case the right toconvert to motion picture form) the use is not fair even if the rights thus effected havenot as yet been exercised by the plaintiff.Melville B Nimmer, Matthew Bender, Nimmer on Copyright (at Release 4) § 145 (citations omitted).236 Lawrence Venuti, The Scandals of Translation: Towards and Ethics of Difference (Routledge, 1999)64.237 Ibid.
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bilingual and have financial resources, would prefer to buy the translations ratherthan the originals. As Strba stated:
Mass copying or bulk access means that fewer people will buy the originalbook. This inevitably affects the market of that book, and thus causes financialharm to the copyright holder. In such a case, the bulk copying constitutes notonly unfair use but also causes unreasonable prejudice to the legitimateinterests of the copyright holder.238

Sometimes, it may be thought that the permission under Section 11(1) of the SriLankan Intellectual Property Act 2003 and Section 107 of the United States Copyright

Act 1976 to make ‘multiple copies [of copyright protected works] for classroom use’would allow translation of the whole of copyright protected scientific and technicalworks, and the reproduction of translations in multiple copies for classroom use.However, this thought is misconceived. The reason is that both these sections makethe permission to make ‘multiple copies for classroom use’ subject to the four factorsthat courts should consider when determining fair use (which includes effect of suchuse upon the potential market for, or value of, the copyright protected work). Thus,the permission to make multiple copies of copyright protected works for classroomuse under these sections would not allow the translation of the whole of copyrightprotected scientific and technical works, and the reproduction of translations inmultiple copies for classroom use, since that would affect the marketability of theoriginal copyright protected works. As Strba noted:
[A]ccording to case law, multiple copying for classroom distribution … is fairuse. This is in line with section 107 of the US Copyright Act, which allows forfair use for teaching (including multiple copying for classroom use). However,this does not mean copying of whole volumes or textbooks. It refers to makingmany copies of a few pages from a textbook.239

Given these reasons, it is hard to believe that the fair use defence in the Intellectual

Property Act 2003 would permit translation of the whole of copyright protected
238 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 135.239 Ibid 134-135.
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scientific and technical works, and the reproduction of translations in largequantities.Because there are no meaningful exceptions in the Intellectual Property Act 2003which would allow translation of the whole of copyright protected scientific andtechnical works, and the reproduction of translations in multiple quantities, SriLanka would not be able to translate copyright protected scientific and technicalbooks and learning materials produced in developed countries and to reproduce thetranslations without the consent or authorisation of the copyright owners.Since translation of copyright protected scientific and technical books and learningmaterials require authorisation from the copyright owners, the copyright ownerscan either refuse to grant this authorisation or can charge a licence fee for grantingthe authorisation. In addition, although they grant authorisation for translation,they still can prevent the reproduction of the translations by refusing to grantauthorisation to that effect. Alternatively, they can charge an additional licence feefor granting authorisation to reproduce translations. Therefore, the need to obtainauthorisation from the copyright owners to translate their scientific and technicalbooks and learning materials and to reproduce the translations in multiplequantities could affect Sri Lanka’s access to these knowledge products in four ways.Firstly, if the copyright owners do not grant authorisation to translate theirknowledge products, this could altogether prevent translation of these knowledgeproducts. Secondly, if the copyright owners grant authorisation to translate theirknowledge products while not allowing the translations to be reproduced inmultiple quantities, this could prevent the reproduction of the translations in largequantities, which would make the whole purpose of translation futile. Thirdly, if thecopyright owners were to charge a licence fee for authorising the translation of theirknowledge products and the reproduction of the translations, this could impose ahuge financial burden on Sri Lanka. Fourthly, obtaining authorisation from thecopyright owners in developed countries for translation of their knowledgeproducts and reproduction of the translations could impose administrative burdensand expenses on Sri Lanka. In light of these reasons, the Intellectual Property Act

2003 (copyright law of Sri Lanka) constrains the translation of copyright protected
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works required for promoting access to scientific and technical knowledge in SriLanka.
2.6. ConclusionSri Lanka is dependent on developed countries for scientific and technicalknowledge. Scientific and technical knowledge produced in developed countries isdisseminated mostly in English. Given that English is not a widely used language inSri Lanka and that there are many barriers to promoting English, translation ofscientific and technical knowledge products produced in developed countries, andthe publication of the translations in large quantities, is crucially important for SriLanka to allow and promote access to scientific and technical knowledge. This, inturn, is essential for Sri Lanka to further economic development and to meet theconstitutional and human rights obligations. However, the way in which the presentcopyright law in Sri Lanka (Intellectual Property Act 2003) protects the translationrights of the copyright owners constrains the ability of people to translate scientificand technical knowledge products produced in developed countries and toreproduce these translations in large quantities in a timely and affordable manner.
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CHAPTER III

THE BRITISH MODEL OF COPYRIGHT LAW IN SRI LANKA AND TRANSLATION

[1908-1979]

3.1. IntroductionThe copyright regimes implemented in Sri Lanka from 1908 to 1979 mark the firststage of the history of Sri Lankan copyright law. These regimes were entirelymodelled on the British copyright law. The British model of copyright law that wasadopted in Sri Lanka in this period was inimical to timely and affordable translation.The purpose of this chapter is to examine the reasons for this and why this copyrightlaw was implemented in Sri Lanka.As discussed further in this chapter, the British model of copyright law was firstincorporated into domestic statute law in Sri Lanka through the Copyright Ordinance

1908.1 The model got entrenched in Sri Lanka with the application of the Imperial

Copyright Act 1911.2 The Imperial Copyright Act continued to govern the copyrightlaw of Sri Lanka until the introduction of the Code of Intellectual Property Act 1979(IP Code).3Both the Copyright Ordinance 1908 and the Imperial Copyright Act 1911 conferredan exclusive right on copyright owners to translate their works without providingfor commensurate exceptions to that right. This restricted timely and affordabletranslation of copyright protected works required for promoting access to scientificand technical knowledge in Sri Lanka.The British model of copyright law introduced into Sri Lanka was essentially a directresponse to the interests of the key stakeholders in the British publishing industry,namely the British government, publishers, authors, and the reading public. As such,
1 Copyright Ordinance No 12 of 1908 (Sri Lanka).2 Copyright Act 1911, 1 & 2 Geo 5, c 46. See Copyright Ordinance No 20 of 1912 (Sri Lanka).3 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka).
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to understand the British model of copyright law in Sri Lanka and why it protectedtranslation rights, it is necessary to understand these interests and the extent towhich they influenced the protection of translation rights in British copyright law.Therefore, this chapter will examine how the interests of key stakeholders in theBritish publishing industry influenced the protection of translation rights in Britishcopyright law throughout its history, that is, from the point of the introduction ofprinting to Britain in the 15th century up to the enactment of the Imperial Copyright

Act in 1911. The chapter demonstrates that the reason for British copyright law’sdelay in conferring translation rights to British authors until the 20th century wasbecause translations were seen as an important aspect of public access toknowledge. However, when literary, artistic and scientific activities, and bookpublishing in Britain blossomed (making it a developed country in the field ofliterature, arts and science), the prominence attached to translations as animportant means of promoting public access to knowledge lost its value. Moreover,the new trade interests that persuaded Britain to expand the scope of copyrightprotection ultimately resulted in right to translate being recognised as an importantand fully-fledged exclusive right of the copyright owner.
3.2. British Model of Copyright in Sri LankaCopyright law was first introduced into Sri Lanka during the British rule (1796 -1948).4 The British model of copyright law was one of the means through whichBritish interests were accepted in Sri Lanka. It also signified the right of Britain touse Sri Lanka as part of the British Empire.5 Surprisingly, even after Sri Lanka’sindependence in 1948, the country remained a part of Britain as far as copyright lawwas concerned. This was because Sri Lanka continued with the British model ofcopyright law until 1979.6 As Minister Athulathmudali observed, it was only with
4 See especially Copyright Act 1842, 5 & 6 Vict, c 45, s 29. See also DM Karunaratna, An Introduction
to the Law of Copyright and Related Rights in Sri Lanka (Sarvodaya Vishva Lekha, 2006) 5; DMKarunaratna, Elements of the Law of Intellectual Property in Sri Lanka (Sarasavi Publishers, 2010) 17;Harsha Cabral, Intellectual Property Law in Sri Lanka: The Act No 36 of 2003, the TRIPS Agreement and
a Case Digest (2004) 1.5 Sri Lanka, Parliamentary Debates, 25 May 1979, col 501.6 This was despite that the Ceylon Independence Act 1947 specifically provided:



102

the passage of the IP Code that Sri Lanka began to be liberated from ‘restrictiveEnglish practices in regard to copyrights’.7The Copyright Ordinance 1908 was the first domestically enacted copyright statutein Sri Lanka.8 This Ordinance was repealed and replaced by the Imperial Copyright

Act 1911, which governed the subject of copyright in Sri Lanka until the IP Code wasenacted in 1979. The Copyright Ordinance 1908 and the Imperial Copyright Act 1911were hallmarks of British copyright, with their roots in the British Parliament.Although the Copyright Ordinance 1908 was enacted by the British Governor ofColonial Sri Lanka with the consent of the Ceylon Legislative Council, it was almosta verbatim reproduction of the Copyright Act 19059 of the Commonwealth ofAustralia which, in turn, was based on the British Copyright Bill 1900.10 Likewise,
If the Parliament of Ceylon repeals or amends the Copyright Act 1911 as it forms partof the law of Ceylon, then –(a) Except by virtue of sub-paragraph (b) of this paragraph, that Act shall no longerapply in relation to Ceylon as a part of His Majesty’s dominions to which the Actextends …(b) Ceylon shall be included in the expression ‘self-governing dominion’ for thepurposes of subsection (2) of section twenty-five and subsection (3) of sectiontwenty-six of that Act … and the said subsection (2) shall have effect in relationto Ceylon as if that Act, so far as it remains part of the law of Ceylon, had beenpassed by the Parliament thereof.

Ceylon Independence Act 1947, 11 Geo 6, c 7, s 10.7 Sri Lanka, Parliamentary Debates, 25 May 1979, col 501.8 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka (SarvodayaVishva Lekha, 2006) 5; DM Karunaratna, Elements of the Law of Intellectual Property in Sri Lanka(Sarasavi Publishers, 2010) 17.Although the Telegram Copyright Ordinance No 19 of 1898 was a domestic statute enacted in SriLanka prior to the Copyright Ordinance 1908, it only dealt with telegraphic press messages. As statedin the subtitle to the Telegram Copyright Ordinance, it was ‘[a]n Ordinance to secure, in certain cases,the right of property in telegraphic press messages. See also TSK Hemaratne, ‘Intellectual PropertyLaw and E-Commerce in Sri Lanka: Towards a Jurisprudence based on Constitution, Roman-DutchLaw and Buddhist Principle (PhD Thesis, Queen Mary, University of London, 2005) 181; LionelBently, ‘The ”Extraordinary Multiplicity” of Intellectual Property Laws in the British Colonies in theNineteenth Century’ (2011) 12 Theoretical Inquiries in Law161, 179-180.9 Copyright Act 1905 (Cth).10 Apart from the verbatim similarity of the provisions in the Copyright Ordinance 1908 of Sri Lankaand the Copyright Act 1905 of the Commonwealth of Australia, the fact that the Sri Lankan Ordinancewas copied from the Australian Act is confirmed by the debates in the Ceylon Legislative Council. Inparticular, while moving the Copyright Bill (which later became Copyright Ordinance 1908) for thesecond reading, the Attorney General said:It may be said … that this Ordinance is too elaborate a description, and more than isrequired for the purpose of the Colony. As to that, the fact is that I tried to draw upona short and simple Ordinance, and I found that I was obliged to refer to a number of
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the Imperial Copyright Act 1911 was an all-embracing copyright statute enacted bythe Parliament of Britain. According to Sherman and Bently, with the passage of the
Imperial Copyright Act Britain formally completed at a statutory level the process of‘domestic embodiment of the model of copyright which was institutionalised in theinternational copyright agreements’ entered into by that country.11 The Imperial

Copyright Act 1911 became applicable in Sri Lanka by direct extension, as in manyother countries of the British Empire.12
Because of the above-mentioned reasons, the Copyright Ordinance 1908 and the
Imperial Copyright Act 1911 can hardly be described as Sri Lankan copyrightlegislation in the true sense of that term. As Minister Athulathmudali stated whenhe moved the second reading of the Code of Intellectual Property Bill 1979 in the SriLankan Parliament:

Our country [Sri Lanka] has never had a copyrights ordinance until this Billwas introduced. Until now it was 99 per cent based on English law – withouteven a parliamentary statute. This English law of 1911 applied to Sri Lanka
English Acts of Parliament, going back as far as reign of William IV., and as these Actsare not accessible to the public in Ceylon, the only course was to have them printed ina schedule, and this I actually did, and the result was far from a short and simpleenactment. And then I happened to see an excellent statement of the English Law ofCopyright, which has been enacted as law by the Commonwealth of Australia. This, itseems to me, sets out the English law of Copyright in a remarkably clear and simpleway. The Ordinance now on the paper is in substance the Act of the AustralianCommonwealth; and though the Ordinance is a somewhat long one, I believe it will befound a clear and practical one.Ceylon, Council Debates, Ceylon Legislature, 9 September 1908, 60-61.Apart from the similarity of the provisions in the Copyright Act 1905 of the Commonwealth ofAustralia and the Copyright Bill 1900 of Britain (A Bill intituled an Act to Amend and Consolidate theLaw relating to Literary Copyright 1900 [HL] [Bill 295]), the fact that the Australian Act was basedon the Copyright Bill 1900 is confirmed by the Australian Copyright Law Review Committee 1959. Inparticular, their Report stated:The Copyright Act 1905 [which] came into operation on 1 January 1907 … was basedupon the provisions of a Bill which had been introduced into the House of Lords in1900 but has not become law.Copyright Law Review Committee, Report of the Committee Appointed by the Attorney General of the

Commonwealth to Consider What Alterations Are Desirable in the Copyright Law of the Commonwealth(1959) 9. The Report also stated, ‘Australian law governing copyright has at all times followed closely… developments in Great Britain … Indeed, it may be said that Australian copyright law has alwaysbeen substantially the same as law operating in Great Britain’: at 9-10.11 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 127-128.12 Copyright Act 1911, 1 & 2 Geo 5, c 46, s 25.
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and we have carried on with that. That is, their interests were accepted here –all their English copyrights and their right to use this country as part ofEngland as far as the copyrights law in England was concerned.13
3.2.1. The Copyright Ordinance 1908 and TranslationThe Copyright Ordinance 1908 was inimical to the timely and affordable translationof copyright protected scientific and technical works. The reason for this was thestringent and unbalanced way in which the Copyright Ordinance protected copyrightowners’ translation rights.The aim of the Copyright Ordinance 1908 was to secure the right of property inliterary and artistic works. While securing this right, the Ordinance also granted anexclusive right to translate copyright protected books to authors (copyright owners)for a term of 42 years or for the author’s life and seven years.14 However, the
13 Sri Lanka, Parliamentary Debates, 25 May 1979, col 501.Also, while moving the Copyright Bill (which was later enacted as the Copyright Ordinance No 12 of
1908) for the second reading in the Ceylon Legislative Council, the Attorney General said:The object of the present Ordinance is to provide for the registration of copyright inliterary and artistic works published in Ceylon, and to give these works the sameprotection that they [enjoyed] in England and in most other parts of the Empire.Ceylon, Council Debates, Ceylon Legislature, 9 September 1908, 60.14 Copyright Ordinance No 12 1908 (Sri Lanka) ss 9(1)(c), 12(1). According to Section 9(2) of theOrdinance, copyright subsisted in every book:whether the author is a British subject or not, which has been printed from type setup in Ceylon or plates made therefrom, or from plates or negatives made in Ceylon incases where type is not necessarily used, and has, after the commencement of [the]Ordinance, been published in Ceylon before or simultaneously with its firstpublication elsewhere.However, the protection of translation rights of authors of books under the Copyright Ordinance 1908may have been a result of direct copying of the Copyright Act 1905 of the Australian Commonwealth.This is supported by the statement of the General European Member in the Ceylon LegislativeCouncil. In particular, he said:I do not say that there has been much literary or book piracy in the past in Ceylon ofany importance; but I am aware that hardworking local photographers, who get littleenough reward for their labours, have suffered persistent and severe loss for a longnumber of years from the want of such an Ordinance as has now been laid before theCouncil. I trust that the Ordinance will, when it passes the Council perform its purpose…Ceylon, Council Debates, Ceylon Legislature, 9 September 1908, 61.In fact, as the Attorney General who introduced this Ordinance noted, it was ‘too elaborate adescription, and more than is required for the purpose of the Colony’: at 60.
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Ordinance also recognised certain exceptions to this right. In particular, it providedthat the translation right of the copyright owner did not extend to the followingsituations: where a book was translated for a person’s private use; wheretranslation was with regard to fair extracts from a book; or where the making of thetranslation constituted a fair dealing with the contents of a book ‘for the purpose ofa new work, or for the purposes of criticism, review, or refutation, or in the ordinarycourse of reporting scientific information’.15 Further, the Ordinance also providedfor a compulsory licensing system in the event that a copyright owner of a bookfailed to make a translation thereof into a ‘particular language’ within a period of 10years from the date of the publication of that book. 16
Although the aim of the exceptions to copyright owners’ translation rights, asrecognised under the Copyright Ordinance 1908, was to limit the rigour oftranslation rights and their adverse impact on translation, nonetheless theseexceptions are unlikely to have facilitated timely and affordable translation. This isbecause the exceptions were narrowly defined. In particular, the translation ofbooks in the absence of their copyright owners was only permitted for certainspecified purposes. Also, they did not allow translation of a whole book to bereproduced in multiple copies. The compulsory licensing system provided for in theOrdinance is also unlikely to have facilitated the translation of copyright protectedbooks in Sri Lanka because the time period a person had to wait to make anapplication to translate a copyright protected book was excessive. As such, it is notimplausible to assume that the Copyright Ordinance 1908 would have impeded freetranslation of the copyright protected scientific and technical works required forpromoting access to scientific and technical knowledge in Sri Lanka during the shortperiod in which the Ordinance was in force.
3.2.2. The Imperial Copyright Act 1911 and TranslationLike the Copyright Ordinance 1908, the Imperial Copyright Act 1911 also protectedcopyright owners’ translation rights stringently. As such, the Imperial Copyright Act

15 Copyright Ordinance No 12 of 1908 (Sri Lanka) s 23.16 Ibid s 25.
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was also inimical to the timely and affordable translation of copyright protectedscientific and technical works.The Imperial Copyright Act 1911 was the first British copyright statute to protect thetranslation rights of the domestic (British) authors. In particular, this Act granted anexclusive right to ‘produce, reproduce, perform, or publish any translation of [a]work’ to its author (copyright owner) throughout his or her life and a further periodof 50 years after death.17 The main exception to this exclusive right was the fairdealing defence. While the Imperial Copyright Act did not define what fair dealingmeant, it nevertheless allowed translation of a copyright protected work withoutthe consent of its copyright owner for the purpose of private study, research,criticism, review, or newspaper summary, provided such translation constituted fairdealing with regard to the work.18
The fair dealing defence in the Imperial Copyright Act 1911 was too narrow tofacilitate timely and affordable translation of copyright protected works. This wasbecause translation of copyright protected works under fair dealing was onlypermitted for certain specified purposes. In particular, there was a great deal ofuncertainty about whether or not this defence would help to facilitate thetranslation of copyright protected works in whole and the reproduction of thetranslations in large quantities without the consent of copyright owners. Also, thedefence only became applicable once infringement had been established. As such,the Imperial Copyright Act posed a severe obstacle to the timely and affordabletranslation of copyright protected scientific and technical works that Sri Lankaneeded to promote access to scientific and technical knowledge. The Imperial

Copyright Act also created severe hardships among literary circles and translatorsin Sri Lanka. As Jayathilaka stated, the provisions relating to translation rights in the
17 Imperial Copyright Act 1911, ss 1(2)(a), 3. Apart from the protection of translation rights ofdomestic authors in both Britain and throughout the ‘parts of Her Majesty’s dominions’, the Act alsoprotected translation rights of certain foreign authors. Imperial Copyright Act 1911, ss 1(1), 29. Seealso Walter Arthur Copinger and JM Easton, The Law of Copyright (Stevens and Haynes, 5th ed, 1915)163, where it is observed that, ‘[i]f there was any doubt, under the old law, as to whether a translationinfringed the copyright in the original work, it is set at rest by the Act of 1911’: (citations omitted).18 Imperial Copyright Act 1911, s 2(1).
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Imperial Copyright Act were the most unfair provisions for Sri Lankans.19 Also, asidentified at the Conference on Sinhala Translation Literature held in 1965, the Actsuffered from a number of deficiencies, imposing many hardships on Sri Lankantranslators and publishers.20
3.3. British Copyright and TranslationAs noted earlier, both the Copyright Act 1908 and the Imperial Copyright Act 1911were instruments developed in Britain. Therefore, in order to identify the reasonswhy these statutes protected copyright owners’ translation rights in a manner thatwas inimical to the timely and affordable translation of copyright protected works,we need to examine the prehistory of these statutes.The formulation of a holistic copyright law in Britain (Imperial Copyright Act 1911),which recognised a fully-fledged translation right for authors, was a result of thegovernment’s responses to the various developments that took place within theprinting and book industry since the introduction of printing into that country.Although British copyright law recognised the translation rights of certain foreignauthors in a limited form during the period between 1852 and 1911, prior to 1852these rights were virtually unknown in the law of Britain.21 As such, up until the mid-19th century, the copyright law of Britain did not constrain translation. One reasonfor this was that until this period, translations were considered to be an importantmeans for Britain to promote public access to knowledge. This was particularly thecase during the early period of British printing.
19 K Jayathilaka, ‘Pitapath Aithiwasikam Panatha’ [Copyright Act], Dina Dina Sangarawa (Ceylon), 25October 1956, 2-3.20 Department of Cultural Affairs, ‘Sinhala Parivarthana Sahithya’ [Sinhala Translation Literature](Report and Proceedings of the Conference on Sinhala Translation, Colombo, 16-25 February 1965).21 For the first time, the international copyright regime of Britain conferred a limited translation right(for a duration of five years) on certain foreign authors through the International Copyright Act 1852.Subsequently, the International Copyright Act 1886 too conferred a limited translation right (for aduration of 10 years) on certain foreign authors. Finally, the Imperial Copyright Act 1911 conferred afully-fledged translation right on certain foreign authors as well as domestic authors for the full termof copyright protection. International Copyright Act 1852, 15 & 16 Vict, c 12, s II; International
Copyright Act 1886, 49 & 50 Vict, c 33, s 5; Imperial Copyright Act 1911, 1 & 2 Geo 5, c 46, ss 1(2)(a),29.
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3.3.1. Translations in the Early Period of British PrintingDuring the early period of printing in Britain (15th -17th centuries), translationsplayed an important role in furthering the interests of printers, translators and thereading public in the ultimate direction of promoting public access to knowledge.
(a.) PrintersTranslations were very important to early printers in Britain. This is perhapsreflected by the fact that the first ever English language book printed in Britain - The

History of Troy - was a translation.22 Several factors influenced early British printersto be heavily reliant on translations. Firstly, printing translations was partly a meansof exercising caution in a market full of risks.23 Secondly, because of the dominationof certain scholarly languages in literary fields, such as Latin and French, Englishbooks were very limited. Thus, this gap had to be filled with English translations.Thirdly, translations were an effective means of bridging the knowledge gap thatexisted between people who were conversant in scholarly languages and those whowere only conversant in English. As such, early British printers’ reliance ontranslations can primarily be described as their inclination to identify the attributesof the British book market with the objective of maximising their interests.The introduction of the printing press in Britain by William Caxton (1415-1492) in1477 made the process of book publishing easier than ever before. However, it alsoposed many new risks and challenges for British printers. As Feather noted,‘printing led to fundamental changes in the economics of book production.’24Printers had to make a significantly increased capital investment in the process ofbook production. In particular, they had to invest in a press, skilled labour, and a
22 John A Wagner, Encyclopaedia of the Wars of the Roses (ABC-CLICO, 2001) 50. This book was bothtranslated and printed by William Caxton, who introduced the printing press into Britain. He alsoprinted many other translations, of which a considerable number was his own translations.23 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 153.24 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994)10.
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stock of consumables such as ink and paper.25 However, the return of thisinvestment was ‘necessarily slow’.26 These problems were exacerbated by the factthat the book trade became one of the highly competitive trades in Britain pursuantto the introduction of printing. As such, printers had to look for suitable means ofprotecting their investments,27 and printing translations of books that had analready established demand (especially in foreign markets) answered this call. Inparticular, whenever printers saw that certain books were in high demand(especially in foreign markets) and they were convinced that those were worksupon which a fair risk could be taken, they translated those books into otherlanguages for publication.28 In other words, translations of well-received bookswere commodities on which printers could make a better prediction of success.29
When Caxton introduced printing to Britain, English was neither a scholarlylanguage nor a standardised language in Britain.30 In particular, it had no
25 Ibid. See also William St Clair, The Reading Nation in the Romantic Period (Cambridge UniversityPress, 2004) 43-44 where it is observed:With manuscript copying, virtually no fixed capital was employed. … With copying byprint, by contrast, the technology required two new forms of capital which wereunknown in the manuscript age. It required fixed capital in the form of plant (a stockof hand-made types and a printing press) and also a new form of working capital (thefinancing of the stocks of copies of manufactured books or semi-manufacturedunbound sheets, as they awaited sale).26 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994)10.27 Ibid.28 Many of the translations which were printed during this period were produced at the command orexhortation of the printers. HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the
History of the Book Trade from Caxton to the Incorporation of the Stationers’ Company (CambridgeUniversity Press, 2nd ed, 1969) 153.29 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 152-153.In the 1490s, and the first decade or two of the sixteenth century, it must have beenmainly by trial and error that certain sides of the printer’s business went forward. Nodoubt some things, such as religious manuals or service-books, had fairly safe sale, butif new classes of books were to be got into circulation greater risks had to be taken.Even if most editions were small, compared with modern ideas, the printer had severalhundred copies of the book in his hands, and only the most rudimentary of publishingand distributing systems to help him to see them. Caution was therefore an essentialto success, and it was in this spirit that the printer turned to the writings alreadyavailable in other tongues, hoping to find among them wares suitable for his Englishmarket. (152-153)30 As Dom Henry Wansbrough noted, ‘the cultural loss to the English language consequent on theNorman Conquest had delayed its development for several centuries.’ Dom Henry Wansbrough, ‘The
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‘recognised common usage’ and ‘varied considerably from one part of the countryto another, causing practical difficulties of everyday communication’.31 This waslargely a result of the overwhelming influence of Greek and Latin languages in theEuropean continent, especially during the Middle Ages. As Harris and Taylorobserved, ‘[t]hroughout the Middle Ages, linguistic thought in Europe was mouldedby the intellectual predominance’ of Greek and Latin.32 Latin, in particular, ‘was theinternational working language of European education and administration; it wasthe language of law, of government, of the universities and of the Church.’33 Notably,Latin was the lingua franca up until the late 16th century. As such, it was the mosteffective language through which writers or scientists could secure a wideinternational audience for their scholarly works during this period. For instance,great scientists like Nicholas Copernicus (1473-1543), Francis Bacon (1561-1626),Galileo Galilei (1564-1642), and Isaac Newton (1642-1727) frequently wrote inLatin. Moreover, for many scholarly writers, English was not a viable alternative towriting in Latin. Indeed, as Harris and Taylor observed, ‘half a century after Caxton,English writers were still apologizing for writing in English.’34 Especially withregard to books on science subjects, such as medicine, this trend continued even upinto the 18th century, despite strong claims that English should be increasinglyused.35
The domination of scholarly languages (especially Latin and Greek) in the literaryand scientific fields during the first few centuries of printing in Britain had twoimportant consequences. From the point of view of printers, it meant that theEnglish books available for printing were limited. This was particularly so because‘English print culture was [still] germinating in the sixteenth and early seventeenth
Bible in the Renaissance – William Tyndale’<http://users.ox.ac.uk/~sben0056/Tyndale.London.htm>.31 Roy Harris and Talbot J Taylor, Landmarks in Linguistic Thought I: The Western Tradition from
Socrates to Saussure (Routledge, 2nd ed, 1997) 89.32 Ibid 87-88.33 Ibid 88.34 Ibid.35 HS Bennett, English Books & Readers 1603 to 1640: Being a Study in the History of the Book Trade in
the Reigns of James I and Charles I (Cambridge University Press, 1970) 140.
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centuries’ and Britain ‘produced comparatively few original works’.36 Also, from theperspective of people who could only read English, this meant that they weredeprived of the wealth of knowledge contained in scholarly works in otherlanguages. Against this background and to address both of these concerns, earlyprinters strategically started printing translations of scholarly books. In fact, asBennett noted, ‘[t]ranslations formed a large part of booksellers’ stock’,37 most ofwhich were produced ‘at the command or exhortation of the printer’.38
(b.) ReadersTranslations were very important for readers who could only understand English(English-only readership) in the early period of printing in Britain. While translatingwas partly a commercial pursuit for printers, for the English-only readership (andthe translators), it was a scholarly pursuit that benefited ‘society and which chimedwell with the Enlightenment’s pursuit of knowledge’.39 In particular, translationshad the aim of informing people who were only able to read English.40 In other

36 Patrick R Goold, ‘The Statute of Anne and Translations’ (Unpublished Paper, Selected Works ofPatrick R Goold, March 2013) < http://works.bepress.com/patrick_goold/1>. Also see EdwardArber, A Transcript of the Registers of the Company of Stationers of London: 1554-1640 AD (1894) vol5, xxxiii-xxxv, where it is observed:In its earlier years, our Scholars and Poets were busy with translations from the greatClassical Authors, and our Divines were even busier with translations of the Works ofthe Protestant Theologians on the Continent. Theatres did not exist in this country.But few Interludes were written, and still fewer were printed. There was then in ourlanguage but little food for the imagination; at xxv.Turning now from Books to their Authors, Editors, etc., attention may be called to thenoble army of Translators in the Age under review. Modern Literatures usually beginby translations from older, or stronger, ones: at xxxiii.On a reference to the Bibliographical Summary, it will be seen that in some years morethan half of the Book Titles recorded are those of Translations. It is only towards theend of Queen ELIZABETH’S reign, that the native Literature preponderates in theBibliography: at xxxiii.37 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 93.38 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 153.39 Patrick R Goold, ‘The Statute of Anne and Translations’ (Unpublished Paper, Selected Works ofPatrick R Goold, March 2013) < http://works.bepress.com/patrick_goold/1>.40 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 154.



112

words, translations were an effective means of providing the English-onlyreadership with access to knowledge, which had formerly been confined to theaffluent classes in Britain and foreigners who were conversant in scholarlylanguages.However, to claim that translations exclusively catered to the English-onlyreadership who were often deprived of scholarly knowledge would be overstatingthe actual situation. This is because during this time, translations played animportant role even within communities of scholars such as the Royal Society ofScience and its fellowship. In particular, as Henderson stated, ‘translations formedpart of a set of knowledge-making processes at meetings’ of the Royal Society in theperiod from 1660 to around 1700.41 Thus, translation benefited both the scholarlycommunity and the public alike. Nonetheless, as far as the London book trade wasconcerned, the main beneficiary of translations was the English-only readership. Infact, the printers catered for much of the religious, informative and literary interestof the English-only readership through translations.42 More often than not, the earlytranslators were motivated by a moral duty to support these ‘less-gifted brethren’by making knowledge available to them in English, or at least raised this point tojustify the unauthorised use of the literary and scientific works of others in thecourse of translation.43
(c.)  TranslatorsDuring the early period of British printing, translators in Britain were seen as peopleacting with a moral duty who were ‘truly adding something important to society’.44

41 Felicity Henderson, ‘Faithful Interpreters? Translation Theory and Practice at the Early RoyalSociety’ (2013) 67 Notes and Records of the Royal Society 101, 101.42 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 154; HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book
Trade in the Reign of Elizabeth I (Cambridge University Press, 1965) 87; HS Bennett, English Books &
Readers 1603 to 1640: Being a Study in the History of the Book Trade in the Reigns of James I and Charles
I (Cambridge University Press, 1970) 67.43 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 93.44 Patrick R Goold, ‘The Statute of Anne and Translations’ (Unpublished Paper, Selected Works ofPatrick R Goold, March 2013) <http://works.bepress.com/patrick_goold/1>.
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This was partly due to the characteristics of the profession of translators and to thenature of the task of translating at this time. Translating was not a particularlyprofitable profession during the early years of printing. Translators, who wereusually men of education, were paid very little for their work. As a result, translationbecame more or less a part-time occupation, and many translators during thisperiod had other means of livelihood. Thus, as Bennett remarked, it is safe to assumethat ‘to make a living by translating alone was a precarious and not often practicedoccupation’.45 Moreover, translation at this time was a tedious task which could bedistinctively separated from a mere mechanical process, such as machinetranslation in the modern context. More specifically, translation involved a massiveamount of mental labour, skill and judgement on the part of the translator. As aresult, it was often seen as an art comparable to original composition or writing.46Apart from this, ‘translation was a tricky business’ as well as ‘a painful office’.47 Inthese circumstances, translators were more often seen as performing a benevolentservice to the society.48 Although, this was not always the case,49 translators at least
45 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 159.46 Patrick R Goold, ‘The Statute of Anne and Translations’ (Unpublished Paper, Selected Works ofPatrick R Goold, March 2013) <http://works.bepress.com/patrick_goold/1>.47 HS Bennett, English Books & Readers 1603 to 1640: Being a Study in the History of the Book Trade in
the Reigns of James I and Charles I (Cambridge University Press, 1970) 67-68.48 As Bennet noted:[M]en like Abraham Hartwell set to work to translate a book about the Congo andother far off lands to which the eyes of English Merchants and Adventurers where everturning, so that he might be ‘doing something to help [the] English Nation that theymight know and understand many things which are common in other languages, bututterly concealed from [poor England].HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 98.49 As Bennet pointed out, although ‘religious and nationalistic reasons’ were undoubtedly ‘sufficientinducement for men to undertake the exacting and often laborious task of translating’, ‘we must notmake too much of this’.At the same time it would be idle to deny that many translators were put out from adefinitely business point of view. Wherever the booksellers saw an opportunity, theyquickly made an entry of the work in the Stationers’ Register, making the same withthe words, ‘To be translated’, and then proceeded to get the work done, or on reflectionabandoned the project. Sometimes we find evidence that the book has been translatedon commission for a book-seller, or we are told that the writers were urged by theirfriends to translate this or that piece of work.
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often made that claim in situations where they were confronted with unauthoriseduse of works of others or with the quality of their translations. For instance, manytranslators emphasised that translation was a means for making knowledgecommon, and that their translations were for the ‘simple’ or the ‘unlearned andignorant’ Englishmen who were not expert in the scholarly languages.50Importantly, these justifications appeared to be sufficient to condone theirtransgressions - especially the ransacking of works of both ancient and modernwriters in making cheap translations of those works available for the use of Britishpublic.51 In short, it was believed (as Bennet did) that ‘for the most part men whowere making the translation[s]’ did so ‘for the good of the commonwealth’.52
(d.) Opposition to TranslationTranslation had many enemies during the early days of printing.53 Translation wasopposed on three main grounds. First, those who were publishing translations wereaccused of making knowledge common. Second, it was claimed that translators werereaping what they had not sown. Third, translations were also consideredcontemptible on the basis that erroneous (inaccurate or distorted) translationsabused the original works as well as their authors. On that basis, translations wereseen to be ‘enemies to all good learning’.54

The first argument in opposition to translation, namely that translation was makingknowledge common, had two bases of reasoning. Firstly, the noble and the elitecommunity of scholars, who were well versed (and already practising) in the fields
HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 98.50 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 87 (emphasis added).51 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 156.52 Ibid 171.53 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 93-111.54 A Brucioli, A Commentary upon the Canticle of Canticles (1598), cited in HS Bennett, English Books
& Readers 1558 to 1603: Being a Study in the History of the Book Trade in the Reign of Elizabeth I(Cambridge University Press, 1965) 95.
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of science, art and literature, maintained that the mysteries of their fields (especiallymedicine and science) should remain within their bounds and not reach thecommon people, who were unlearned and ignorant. For instance, Andrew Boorde(1490-1549), a British physician and the author of The Fyrst Boke of the Introduction

of Knowledge, thought that ‘a great detriment’ will be caused to the ‘noble scienceof physics’ when ignorant people will ‘enterprise to meddle’ with it.55 According toBennet, many others were of the same view as Boorde or believed that the ‘secretsof physics’ should not be shared among the common men, but be known only by the‘professors of the art’.56 Secondly, it was also claimed by certain segments of the elitecommunity of Britain that making knowledge on certain matters common amongordinary people in the country would not serve these people any meaningfulpurpose. In particular, it was contended that ‘certain philosophical or religiousmatters were not things that the untrained could discuss with any profit.’57Moreover, it was also believed that what such discussions could least do was tocause injury on those sacred matters. For instance, it was believed that ‘Christianmorality … might be undermined by making classical stories and the tales of someItalian or French writers easy to come by.’58
Translators and those others who propagated translation used moral arguments tocounter the proposition that translation was undesirable because it madeknowledge common. Specifically, they claimed that there was a moral duty imposedon the ‘learned to help their less-gifted brethren’.59 Translators like Thomas Hoby(1530-1566) also argued that translations of the works of Latin or Greek authorsdid not ‘hinder learning’ by any means. Instead, such translations furthered learningbecause they helped common people to fill their minds with virtues and their bodieswith civil conditions.60 John Florio (1553-1625) gave new life to these sentiments
55 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 180.56 Ibid.57 Ibid 93 (citations omitted).58 Ibid.59 Ibid.60 Ibid 93-94.
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when he forthrightly declared that ‘learning cannot be too common, and thecommoner the better’.61
The second argument that translators had to contend with was that they werereaping the fruits sown by others, namely the authors of original works that weretranslated. Translators countered this argument in two ways. First, they maintainedthat the task of translation was a laborious and painful task which was justified.Second, they also justified benefiting from the work of others on the basis of thepublic good achieved; that is, they were making knowledge common among theBritish public and expanding their horizons of learning. In particular, it was statedthat ‘English Nation also should be no longer deprived of what others have already[e]njoyed, to their great profit’, and that English ‘should not be deprived of thetreasures of other tongues’.62
The third argument against translation was a more pragmatic one. This was that thetranslations corrupted original works and misinterpreted their authors. As a result,it was claimed that translations (as well as the translators) were ‘enemies unto thecommon wealth [and] enemies to all good learning’.63
The contention that translations were undesirable because they could misinterpretor sometimes even corrupt the ideas expressed in original works was the strongestargument that translators and those others who propagated translation at this timehad to contend with.64 This was also because translation into English during thistime ran a high risk of misinterpretation of the original work, particularly owing tothe belief that there were defects in the English language, and to the perception ofthe English language at the time as being in an underdeveloped state. Some claimedthat English was an uncivilised language, lacking the capacity to communicatescholarly thoughts. Moreover, English had no recognised common usage and had
61 Ibid 94.62 HS Bennett, English Books & Readers 1603 to 1640: Being a Study in the History of the Book Trade in
the Reigns of James I and Charles I (Cambridge University Press, 1970) 68.63 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 95.64 Thus, as Bennett noted, ‘[t]he opponents of translation were on firmer ground when they deniedthe possibility that the translation could reflect with accuracy the original.’ Ibid 94.
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conflicting dialects even within the four corners of Britain. As Harris and Taylorobserved, it ‘varied considerably from one part of the country to another, causingpractical difficulties of everyday communication’.65 This posed a serious challengefor the translators (as well as the printers), who needed to produce translations thatwere both readable by a broader British public and also faithful to the originalworks. In view of these matters, it was contended that ‘translation into English wasfoolish, since they affected to despise English as an uncouth language.’66 However,this contention was countered by many translators. In particular, translatorsclaimed that if English was uncouth, translations into English could enrich it andmake it civilised. In fact, George Pettie (1548-1589) made this clear when he saidthat translation ‘is indeed the ready way to enrich our tongue, and make it copious,and it is the way which all tongues have taken to enrich themselves.’67
In theory as well as in practice, Pettie’s claim was fruitful. As he correctly envisaged,translations played a significant contribution to the development of the Englishlanguage in early modern Britain. Though this was a collective effort of all thetranslators at this time, the contribution of William Caxton (1415-1492) and WilliamTyndale (1494-1536) was especially profound and significant. In particular, Caxtonprinted translations, many of which were his own. By doing so, Caxton alsostandardised the English language, particularly through homogenising regionaldialects. This played a vital role in helping not only to establish English as thelanguage of literary Britain,68 but also to establish it as the national language of thecountry.69

65 Roy Harris and Talbot J Taylor, Landmarks in Linguistic Thought I: The Western Tradition from
Socrates to Saussure (Routledge, 2nd ed, 1997) 89.66 HS Bennett, English Books & Readers 1558 to 1603: Being a Study in the History of the Book Trade in
the Reign of Elizabeth I (Cambridge University Press, 1965) 95.67 Ibid 96 (citations omitted).68 Jennifer Bowers and Peggy Keeran, Literary Research and the British Renaissance and Early Modern
Period: Strategies and Sources (Scarecrow Press, 2010) 252.69 For instance, as Kharbe observed:Printing which was introduced by Caxton in 1476, helped to increase the spread ofknowledge and literary level among the British public as more and more people hadbetter access to reading materials. Over the centuries, as more English texts wereprinted, such as novels, dictionaries, the Bible and other documents, the English
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Tyndale’s translation of the Bible also provided a great impetus for the developmentof the English language. In the course of his translation, he introduced many newwords into the English language (some of which were later disapproved of and heldagainst him by the Roman Catholic Church).70 As Bragg observed, Tyndale (throughhis translation) was not just bringing the work of God to people, he was also‘bringing in words which carried ideas, described feelings, gave voice to emotions,expanded the way we could describe how we lived.’71 According to Gary, Tyndale’swork ‘gave English rhythm, range, richness and resonance’.72 Moreover, they also‘gave continuity to the “English language” and, in the process, consolidated it’.73 Inshort, ‘[t]he development of the [English] language is thus greatly indebted toTyndale’s translation of the Bible.’74
3.3.2. Translation and the Early Law in BritainWhether the common law of Britain protected the literary works of authors in thesame manner as property is a vexatious question into which this study does notintend to delve. Instead, the ensuing discussion examines how the laws relating toprinting impacted upon translations during the first few centuries of printing inBritain until the enactment of the famous Statute of Anne 1710.During the 15th -18th centuries, the laws to regulate printing (laws of printing) inBritain were partly a means utilised to protect the interests of the printers andoccasionally, the authors of literary and scientific works. This was the same in many

language gradually gained popularity and established itself as the national languageof England.Ambreen Safder Kharbe, English Language and Literary Criticism (Discovery Publishing House, 2009)52.70 See Ray L Huntington and W Jeffrey Marsh, ‘Revisiting William Tyndale, Father of the English Bible’(2011) 12(2) Religious Educator 12, 15, where it is observed that, ‘[i]n some cases, Tyndale coinednew English words and phrases to capture the meanings of some of the Hebrew and Greek words.’71 Melvyn Bragg, The Adventure of English 500AD to 2000: The Biography of a Language (Sceptre, firstpublished 2003, 2004 ed) 110.72 Gary Day, Literary Criticism: A New History (Edinburgh University Press, 2008) 115-116.73 Ibid 115.74 Ibid.
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other countries around Europe.75 Before the introduction of the Statute of Anne

1710, the primary laws of printing in Britain that affected literary and scientificworks (and their translations) were (a) printing patents and monopolies granted bythe Crown in the exercise of its prerogative (hereinafter collectively referred to asprinting patents), and (b) printing privileges conferred on the Stationers. As Deazleystated, these two systems provided the first two proprietary models for protectingliterary works which prefigured the provisions of the Statute of Anne.76 Moreimportantly, they also affected translation.The printing patents and the privileges conferred on the Stationers during the 15th -18th centuries in Britain were predominantly an outcome of the Crown’s reaction tothe impact of the then new technology of printing. With the introduction of thetechnology of printing, the British Crown and the Church had to face a new set ofchallenges. Of particular concern was the impact of this technology on theproduction and distribution of literary and scientific works that severely questionedthe established ideology of both institutions. This was primarily because printingenabled these types of works to be produced and distributed in large quantities withease. As Harvey has observed, ‘[i]n addition to the wide dissemination of multiplecopies, those who received the books and pamphlets were able to read them forthemselves and pass them on to friends in far greater numbers than had been thecase in the scribal culture.’77 Printing also compelled the British Crown to protect
75 See An Enquiry into the Nature and Origin of Literary Property (1762), L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900) 31-33 <http://www.copyrighthistory.org>. Inparticular, this work illustrated a situation where laws of printing had been used to safeguard theinterests of an author against translation of his work without due attribution. Here, the author inconcern was none other than the great scientist Galileo. In 1607, Simon Marius (who was at theUniversity of Padua) translated into Latin a book published by Galileo in the preceding year andcaused his disciple Capra to print it as his own. Galileo complained this affair to the Lord Reformersof the University of Padua, showing them his own book published on 10 June 1606 and Capra’s book(the translation) published on 17 March 1607. After full consideration of the matter, the LordReformers found that ‘Galileo had been abused’ and, ordered that all remaining copies of Capra’sbook should be brought before them and ‘suppressed in such Manner as they shall think fit’. What isimportant to note here is that Lord Reformers proceeded to make this order on the basis that Mariushad contravened the ‘Laws of Printing’, on account of the fact that this affair ‘was not cognizable bythe Common Law of Venice’: at 32-33.76 Ronan Deazley, ‘Commentary on Early Tudor Printing Privileges’ in L Bently and M Kretschmer(eds), Primary Sources on Copyright (2008) <http://www.copyrighthistory.org>.77 David Harvey, ‘Law and the Regulation of Communications Technologies: The Printing Press andthe Law 1475-1641’ (2005) Australian and New Zealand Law & History Society E Journal 160, 166-167 <http://www.anzlhsejournal.auckland.ac.nz/otherpapers/otherpapers_2005/Harvey.pdf>.
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the trade interests of various stakeholders in the print industry for the ultimatepurpose of maintaining a sound economic order in the Kingdom. The main reasonfor the need for government support for the print industry was the substantialcapital investment that had to be made in the process of printing books and otherworks using the new technology. Added to this was the competitiveness in theindustry.78 The result of all these factors was the necessity for the Crown tointervene in the regulation of printing. To this end, the Crown introduced variousregulations concerning the printing press and the book trade. Of these, the mostimportant (for the purposes of our discussion) were the printing patents andprivileges conferred on the Stationers.
3.3.2.1. Printing PatentsPrinting patents were ‘discretionary privilege grants … [i]ssued under the Crown’sprerogative power [which] bestowed upon a specified printer or publisher theexclusive right of printing and selling a particular book or category of books, usuallyfor a limited time.’79 Some printing patents granted between the 15th and 18thcenturies, particularly during the reign of William III (1650-1702) and Queen Anne(1665-1714), expressly conferred the privilege of printing translations on theirgrantees.80 However, as Deazley rightly observed, ‘this type of privilege was nottypical of its kind’, since the majority of royal privileges granted between theRestoration and the end of the 17th century simply prohibited ‘printing, selling, andimporting the work in question’.81 In particular, of the total patents granted by
78 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994)10.79 Oren Bracha, ‘The Adventures of the Statute of Anne in the Land of Unlimited Possibilities: The Lifeof a Legal Transplant’ (2010) 25 Berkeley Technology Law Journal 1427, 1432 (citations omitted).80 Patrick R Goold, ‘The Statute of Anne and Translations’ (Unpublished Paper, Selected Works ofPatrick R Goold, March 2013) <http://works.bepress.com/patrick_goold/1>; Ronan Deazley, ‘Whatis New about the Statute of Anne? Or Six Observations in Search of an Act’ in L Bently, UmaSuthersanen and Paul Torremans (eds), Global Copyright: Three Hundred Years Since the Statute of
Anne, from 1709 to Cyberspace (Edward Elgar, 2010) 26, 36-37.81 Ronan Deazley, ‘What is New about the Statute of Anne? Or Six Observations in Search of an Act’ inL Bently, Uma Suthersanen and Paul Torremans (eds), Global Copyright: Three Hundred Years Since
the Statute of Anne, from 1709 to Cyberspace (Edward Elgar, 2010) 26, 36; Ronan Deazley, ‘Copyrightin Historical Perspective, or Six Observations in Search of an Act’ (Draft Paper, International Forumof the Centennial of Chinese Copyright Legislation, Beijing, October 2010) 13<http://www.ipr2.org/storage/Deazley966.pdf>; Ronan Deazley, ‘What is New about the Statute ofAnne? Or Six Observations in Search of an Act’ in L Bently, Uma Suthersanen and Paul Torremans
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Queen Anne, only three appear to have conferred the privilege of printingtranslations.82 Thus, it can be observed that printing patents that conferred aprivilege of printing translations on their grantees were the exception rather thanthe norm.Because certain printing patents granted between the 15th and 18th centuriesconferred an exclusive privilege of printing translations on their grantees, this mightlead a person to think that the laws of printing in Britain during this periodrecognised an exclusive right of the authors of literary and scientific works totranslate their works. Yet, entertaining such a thought is fallible. One reason for thisis that printing patents never established a general or abstract concept of anexclusive right of translation (conferred on authors of literary and scientific works)which would be akin to the concept of translation rights in modern copyright law.In addition to this, the main aim of printing patents was to safeguard the interestsof printers and the Crown (including the Church), whereas the main aim of theconcept of translation rights in modern copyright law is to secure and promote theinterests of the author. Finally, in certain instances, the exclusive privilege ofprinting translations granted through printing patents was in direct conflict with themodern notion of translation rights, since this privilege was granted to thetranslators and printers of translations rather than to the authors of literary andscientific works.

(eds), Global Copyright: Three Hundred Years Since the Statute of Anne, from 1709 to Cyberspace(Edward Elgar, 2010) 26, 36.82 As Deazley observed, ‘of the privileges granted by Anne, less than third (only seven) specificallyprohibited the printing and sale of variant forms of the work in question, whether by way ofabridgement or translation.’ Of those seven, only three appear to have prohibited translation. Thesewere granted to: Richard Blome for Britannick Empire (forbidding subjects ‘to epitomise the same inany volume, or in any language of speech whatsoever’), Richard Smith for Ezechielis Spanhemii Liberi
Baronis (forbidding subjects ‘to reprint, translate, abridge the said work or any part of it’) and, JohnChamberlayne for Magna Britannia Notitia, or, The Present State of Great Britain (forbidding subjects‘to reprint, translate, or abridge the said work, or any part of it’). Ronan Deazley, ‘What is New aboutthe Statute of Anne? Or Six Observations in Search of an Act’ in L Bently, Uma Suthersanen and PaulTorremans (eds), Global Copyright: Three Hundred Years Since the Statute of Anne, from 1709 to
Cyberspace (Edward Elgar, 2010) 26, 36; Ronan Deazley, ‘Copyright in Historical Perspective, or SixObservations in Search of an Act’ (Draft Paper, International Forum of the Centennial of ChineseCopyright Legislation, Beijing, October 2010) 13 <http://www.ipr2.org/storage/Deazley966.pdf>.
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(i). No General Right of TranslationAlthough printing patents were an important means of regulating printing andprotecting literary and scientific works, it was hardly a solid or a comprehensivesystem. This was mainly because of the inconsistent and ad hoc nature of the grantof these patents.83 In addition, the number of patents granted was very limited. AsFeather observed, the works in respect of which these patents were grantedconstituted a minority of literary and scientific works produced in this period.84 Incontrast, for the majority of the literary and scientific works ‘there was no legalmechanism at hand to protect their creators and producers.’85 Therefore, printingpatents ‘certainly did not constitute a general system for protecting rights in[literary and scientific works]’ as it benefited only a handful of people.86 Moreover,even in relation to this limited number of patents, exclusive privilege to translate orprint translations was the exception rather than the norm. As such, the system ofprinting patents did not create a general concept of translation rights as understoodin modern copyright law.
(ii). Printing Patents as a Device to Secure the Interests of PrintersA vast majority of printing patents granted by the British Crown benefited theprinters, the Crown, and the Church, rather than the authors of literary and scientificworks. As Feather observed, ‘most of the privileges granted by patent to particulartexts were not granted to authors at all, but to publishers.’87 Commenting on the
83 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 13. Feather observed that there was little consistency in the way in which printing patentswere granted and that ‘[e]ach was a response to a particular case, although cumulatively they beganto establish a set of precedents’: at 13.84 Feather stated that, ‘[b]y the middle of Elizabeth I’s reign it was already recognized that theprivileges granted by patent covered only a minority of books.’ John Feather, Publishing, Piracy and
Politics: A Historical Study of Copyright in Britain (Mansell, 1994) 14.85 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 14.86 Ibid.87 ‘Indeed most of the privileges granted by patent to particular texts were not granted to authors atall, but to publishers.’ Ibid 13.
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purpose of granting patents for individual titles, he also noted that, ‘if a living authorwere the beneficiary of such grants, that was a purely coincidental consequence.’88
The fact that printing patents were primarily a device to secure the interests of theprinters, the Crown, and the Church suggests that the objective of restrainingtranslations through these patents was quite different to the objective of protectionof translation rights in modern copyright law. This is because in modern copyrightlaw translation rights are granted to authors primarily with the objective ofprotecting their interests. This distinction can be observed more clearly when thekey aims of granting printing patents are considered.Printing patents were granted for various reasons by the Crown.89 However, insecuring the interests of printers by granting privileges, the Crown had twoimportant aims. One of these related to the concern of the Crown to maintain a‘sound economic order’ in the Kingdom. The other related to its concern over presscensorship.One of the most important aims of the British Crown in granting printing patentswas regulating the economy of Britain. In particular, it was part of extendinggovernment support for a budding industry in the country. The printing patentsconferred ‘a valuable economic protection’ to printers, which was necessary forthem to survive in their trade and recoup the substantial investment made in theprocess of printing literary and scientific works.90 Importantly, this involved (whererequired) a prohibition against making and printing of translations by others - ameans to protect the translation rights of the printers.91
88 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 14.89 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 26.90 As Deazley noted, ‘[t]o hold a royal printing privilege endured that its recipient could publish hiswork safe in the knowledge that should any other printer violate the privilege, they could be held toaccount for so doing before the Privy Council.’ Ronan Deazley, ‘Commentary on Early Tudor PrintingPrivileges’ in L Bently and M Kretschmer (eds), Primary Sources on Copyright (2008)<http://www.copyrighthistory.org>.91 For instance, out of the three grantees who received patents from Queen Anne that prohibitedprinting translations, two were booksellers. S Mendyk, ‘Blome, Richard (bap. 1635? d 1705)’ in
Oxford Dictionary of National Biography (Oxford University Press, 2004)<http://www.oxforddnb.com/view/article/2662>. In Paul Chamberlen’s An Impartial History of the
Life and Reign of Our Late Most Gracious Sovereign Queen Anne, Richard Smith has been identified as
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Another important aim of the British Crown in granting printing patents was presscensorship. Although printing patents ultimately proved to be an ineffective meansof censorship, initially (especially during the first few centuries of introduction ofprinting), the Crown believed that these patents would be important in ensuring thesecure and accurate communication of ideologies and doctrines advocated by theCrown and the Church to the public. More specifically, the Crown thought that theywould be able to use printing patents to limit the ability of people to print anddistribute certain important works, such as the Bible, and ecclesiastical and legaltexts. By only granting these patents to selected persons who were faithful to theCrown and the Church, the Crown also thought that it would be possible to ensurethat these people would print and distribute these works while preserving theideologies and doctrines advocated  by these institutions with accuracy.92Essentially, prohibitions on translation played an important role in this connectionbecause translation, particularly into English, ran a high risk of misinterpretation orabuse of the original work, as was initially claimed in the case of Tyndale’s Bibletranslation.93
a bookseller. Paul Chamberlen, An Impartial History of the Life and Reign of Our Late Most Gracious
Sovereign Queen Anne (1738) 460.92 An example of this was the appointment of William Facques as King’s Printer in 1504 conferringhim the right and the duty to print royal proclamations, statutes and the other crown books.‘Gradually, the Printer’s privilege came to include Bibles and service books in addition to the statutesand proclamations’. John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in
Britain (Mansell, 1994) 11-12.93 Although ‘Tyndale’s translation of the New Testament has been ranked with the works ofShakespeare for its influence on English literature’, and ‘was wildly popular among the populace … itwas met with great hostility by the Church officials and King Henry VIII.’ As the ‘King had yet to breakwith Rome’, he ‘viewed Tyndale’s translation as suspiciously Lutheran. Claiming that the translationwas riddled with errors and inaccuracies, various forces with the Church began taking steps tosupress the work’. Dorothy Auchter, Dictionary of Literary and Dramatic Censorship in Tudor and
Stuart England (Greenwood Press, 2001) 246.Consequently, ‘in June, 1530, when a royal proclamation was issued for the suppression of Tyndale’sand other heretical books, it was intimated that, though translation of the Scriptures was not in itselfa necessary thing, yet, if corrupt translations were meanwhile laid aside and the people forsookmischievous opinions, the King intended hereafter to have those writings translated into English “bygreat, learned, and Catholic persons”.’ AW Ward, GW Prothero and Stanley Leathes (eds), The
Cambridge Modern History (Macmillan, 1907) vol 2, 465.It is also important to note that prohibitions on translation of the Bible predated introduction ofprinting in Britain. Against the background of the teachings of John Wycliffe and his Englishtranslation of the Bible which gave rise to the Lollard movement in Britain, a synod at Oxford underthe presidency of Thomas Arundel, the Archbishop of Canterbury, passed in 1407 ‘a number ofconstitutions to regulate preaching, translation and use of scriptures, as well as the theologicaleducation at schools and University. In particular, ‘[t]he Constitutions prohibited the translation of
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(iii). Privilege to Print Translations as a Right of the Translators and PrintersFor the most part, the recipients of printing patents that conferred an exclusiveprivilege to translate works (and print translations) were translators and printers.94This was particularly so when the work for which the printing patent was grantedwas itself a translation. An early example of such a grant was the privilege conferredon Ludovick Lloyd in 1573 with regard to his English translation of Plutarch’s work,
Lives. In particular, this grant carried the ‘important rider that no other translationwas to be published’ during the period specified in the grant.95 Certainly, these kindsof exclusive privileges are contrary to the concept of translation rights in moderncopyright law. This is also because such privileges had prohibited even the originalauthors of literary and scientific works from translating their works into certainlanguages.96

the Bible into English’.  David Harvey, ‘Law and the Regulation of Communications Technologies: ThePrinting Press and the Law 1475-1641’ (2005) Australian and New Zealand Law & History Society E
Journal 160, 162<http://www.anzlhsejournal.auckland.ac.nz/otherpapers/otherpapers_2005/Harvey.pdf>.94 The three recipients of patents from Queen Anne that prohibited the printing of translations wereprinters and translators. In particular, Richard Blome was a cartographer and a bookseller. As the
Oxford Dictionary of National Biography stated, ‘Blome has been accused of lack of originality and ofemploying hack writers for pittance. In 1696 the antiquary Bishop William Nicolson accused Blomeof plagiarising William Camden and John Speed for text and maps respectively in the compilation ofBritannia, calling him the “‘boldest Plagiary in the whole pack”.’ S Mendyk, ‘Blome, Richard (bap.1635?, d 1705)’ in Oxford Dictionary of National Biography (Oxford University Press, 2004)<http://www.oxforddnb.com/view/article/2662>.In Paul Chamberlen’s An Impartial History of the Life and Reign of Our Late Most Gracious Sovereign
Queen Anne, Richard Smith is identified as a bookseller. Paul Chamberlen, An Impartial History of the
Life and Reign of Our Late Most Gracious Sovereign Queen Anne (1738) 460.John Chamberlayne was a translator and a literary editor. Reavley Gair, ‘Chamberlayne, John (1668/9-1723)’ in Oxford Dictionary of National Biography (Oxford University Press, online ed, 2009)<http://www.oxforddnb.com/view/article/5060>. Although, Chamberlayn is said to havecompleted the work The Present State of Great Britain in respect of which he received the patentprohibiting others from translating that work, he cannot truly be called the author of the work. Thisis because the work appears to be a translation or an adaptation. As Dictionary of National Biographystated, Chamberlayn continued his father’s [Edward Chamberlayne] work Present State of Englandafter his death in 1703. This work was ‘an obvious adaptation of “L’Estat Nouveau de la France’. LeslieStephen (ed), Dictionary of National Biography (Macmillan, 1887) vol 10, 9, 8.95 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 13.96 In modern copyright law, the right to translate original literary and scientific works is granted toauthors. Generally, the translation right that translators receive is limited to the translation and doesnot extend to the original work. In other words, although the translator acquires the right to translatehis or her translation, the translator cannot prohibit the author of the source work from translatingthe work. This can change only where there is an assignment of translation rights by the author to
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3.3.2.2. Privileges Conferred on the StationersAs Feather said, ‘[t]he “stationers” were the freeman of the Company of Stationersof London, the trade guild, or livery company, to which members of the book tradebelonged.’97 The British Crown conferred certain privileges on the Stationers withregard to the printing of books. These privileges constituted an important part ofthe laws of printing that were in force prior to Statute of Anne 1710. Obviously, theprivileges conferred on the Stationers addressed the interests of the Stationers andthe Crown. In contrast, they hardly dealt with the rights and interests of the authorsof books. Therefore, although book translation and right to print those translationsplayed an important part in the business of Stationers’, the privileges conferred onthem by the Crown did not create an exclusive author’s right to translate their books.
the translator. In contrast, the privilege conferred on Ludovick Lloyd appears to have prohibited eventhe author of the source work from publishing a translation.See Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4)
Translatio: FIT Newsletter 491, 523, where it is stated:In most situations … a translator will be the first owner of copyright in the translation.Copyright law confers certain exclusive rights on the owner of a copyright work and,in general, translators are treated no differently than owners of original literaryworks. Thus the translator acquires the exclusive right to reproduce the translation,to issue copies of the translation to the public to perform, or broadcast the translation,and to translate the translation.See also William Briggs, The Law of International Copyright (Stevens & Haynes, 1906) 359-360, whereit is stated:According to one construction, the words of Art. 6 [of the Berne Convention 1886] ‘suchworks enjoy the protection stipulated for Arts. 2 and 3’ – limit the substantiveprotection conferred on translations to that included in those Articles, thoughdoubtless remedies and procedure are affected by such Articles as Nos. 11 and 12.Hence it may be contended that lawful translations do not themselves enjoy thebenefit of Art. 5 of the Convention: that is to say, that they do not gain any exclusiveright of translation (apart from that which may exist in the original work). … The trueview seems to be that, while the first clause of Art. 6 assimilates the protection oflawful translations to that of original works, the fact that in the following clause, whichproceeds to set out the consequences of this, they are accorded only the protectionstipulated for in Arts. 2 and 3, is probably due to neglect on the part of theInternational Conference to perceive that Art. 5 might have some bearing on theposition as well. In view of the general words, ‘Lawful translations are protected asoriginal works,’ it is probable that Art. 6 covers Art. 5, from which the extension tolawful translations of a translating right of their own necessarily follows. [Thus, atranslator] can prevent others from copying his translation, and also, it is suggested,since lawful translations are to be protected as original works, from translating it. 359-36097 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 15.
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The primary purpose of granting privileges to the Stationers by the Crown wastwofold, namely safeguarding the interests of the Crown itself and performing theCrown obligations to the citizenry. The first related to the need of the Crown toprevent the printing and distribution of books that were considered heretical andtreasonous, and the second, related to the need to maintain sound economic orderin the Kingdom.98
From the early 15th century onwards, the Stationers were seen by the Crown (andthe Church) as ‘a reputable organisation which could be entrusted with the task ofensuring that error free and approved copies [of books] were made available forpublic consumption.’99 With the introduction of printing, the Crown began to relymore on the Stationers and received their assistance extensively in preventing theprinting and distribution of books that were considered seditious, heretical andtreasonous. Partly because of this, the Stationers received a Royal Charter fromQueen Mary (1516-1558) in 1557.100 The Charter grated the Stationers’ Company ‘a
98 In other words, it was believed at this time that dissemination of heretical and treasonousinformation can best be suppressed through regulation of printing. Apart from this, regulation ofprinting was also essential for the Crown to protect the interests of various stakeholders in theprinting and book trade for the ultimate purpose of maintaining a sound economic order in theKingdom.99 David Harvey, ‘Law and the Regulation of Communications Technologies: The Printing Press andthe Law 1475-1641’ (2005) Australian and New Zealand Law & History Society E Journal 160, 164<http://www.anzlhsejournal.auckland.ac.nz/otherpapers/otherpapers_2005/Harvey.pdf>.In fact, the loyalty of this organisation towards the Church made it to be delegated with the functionof making faithful copies under the Constitutions passed in 1407. As Harvey observed:This then was the organisation to whom [Thomas] Arundel [Archbishop ofCanterbury] delegated the production of copies of approved books and it was thisorganisation, in a much more sophisticated and powerful form, that was to provideone of the arms of the regulatory systems that were used to deal with printed books.Clearly the Stationers were an organisation that had credit. In addition, they werecentrally located making control and surveillance of their activities easy: at 166.100 Ronan Deazley, ‘Commentary on the Stationers’ Royal Charter 1557’ in L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>. Inparticular, Deazley observed that:The grant of the Charter by Mary is often understood as the point at which themonarchy established an effective regulatory institution to control and censure thepress, in the guise of the Stationers’ Company, in exchange for an absolute monopolyover the production of printed works.The other reason for granting the Stationers’ Charter was the need of the Crown to ‘maintain goodeconomic order’. As Feather observed:Such powers were not unusual, for most trades were controlled by and through liverycompanies and those companies were granted powers to ensure that their authoritycould be upheld. This was not benevolence on the part of the crown, but an attempt to
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virtual monopoly over printing and bookselling both in London and throughout thekingdom’,101 and the power to make ordinances, provisions and statutes for their‘good and sound rule and, government’.102 In addition, the Master, Keepers orWardens of the Stationers’ Company were granted the powers to search for booksthat had been printed contrary to the statutes, acts, or proclamations and to ‘seize,take hold, burn’ those books or turn them to the proper use of the Company.103 Thesubsequent Star Chamber Decrees extended these powers.104
Obviously, the virtual monopoly granted by the Royal Charter over printing andbookselling enabled the Stationers’ Company to promote its primary interest, thatis, ‘securing to its members the exclusive control over their published works’.105 TheCompany’s power to make ‘ordinances, provisions and statutes’ for its internalgovernance further assisted this. In particular, the Stationers’ Company establisheda pre-publication licensing system, which required members ‘to obtain from theWardens of the Company a license to print any particular work, and enter thatlicense in the company’s register’ before printing and publishing that work.106 Thepower to make internal regulation under the Charter also enabled the Stationers’

maintain good economic order. In the case of Stationers’ Company, this also entailedhelping the crown to endure that unacceptable printed matter was not put intocirculation.John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell, 1994)15.101 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 15. In particular, the Royal Charter of the Company of Stationers 1557 specifically stated:Besides we will, grant, ordain, and appoint for ourselves and the successors of us theforesaid Queen that no person within our realm of England or the dominions of thesame shall practice or exercise by himself or by his ministers, his servants or by anyother person the art of mistery of printing any book or any thing for sale or trafficwithin this our realm of England or the dominions of the same unless the same personat the time of his foresaid printing is or shall be one of the community of the foresaidmistery or art of Stationery of the foresaid City, or has therefore license of us, or theheirs or successors of us the foresaid Queen by the letters patent of us or the heirs orsuccessors of us the foresaid Queen.102 Royal Charter of the Company of Stationers 1557.103 Ibid.104 Star Chamber Decree 1566; Star Chamber Decree 1586; Star Chamber Decree 1637.105 Ronan Deazley, ‘Commentary on the Stationers’ Royal Charter 1557’ in L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.106 Ibid.
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Company to set up a body called ‘Court of Assistants’,107 which could imposefinancial penalties upon persons who printed a work against the license of thecompany. The result of this was that the pre-publication licensing system securedmembers of the Company an exclusive privilege to print the works entered in theCompany’s Register under their names. The subsequent Star Chamber Decreesfurther expanded and strengthened this privilege.108 Despite the abolition of the StarChamber in 1640,109 the Stationers’ Company continued to exercise this licensing

107 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 16.  The Court of Assistants ‘was the self-electing electoral body for the wardenships and themastership, and also regulated disputes between members of the Company.’108 The Star Chamber Decree 1566 prohibited ‘the publication of any book considered to be contraryto statute, injunction, ordinance and letters patent, as well as banning the importation of such works.’As Deazley noted, this Decree ‘provided the first occasion on which the proprietary interests of theStationers’ Company and the ideological control of the press become explicitly linked.’ RonanDeazley, ‘Commentary on Star Chamber Decree 1566’ in L Bently and M Kretschmer (eds), Primary
Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.The Star Chamber Decree 1586 prohibited ‘the publication of any book contrary to statute, injunction,ordinance and letters of patents, as well as any ordinance set down by the Company of Stationers.According to Deazley, through this Decree, ‘[t]he formal protection of the Star Chamber was extendednot only to books protected under royal printing privileges but to books printed in contravention ofthe internal regulations of the Stationers’ Company itself, further enhancing the significance of“stationers’ copyright”.’ Ronan Deazley, ‘Commentary on Star Chamber Decree 1586’ in L Bently andM Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org> (citations omitted) (emphasis added).The Star Chamber Decree 1637 was ‘designed to regulate the printing of all literary works, whetherecclesiastical or secular in nature.’ As Deazly said, ‘[t]he decree further entrenched the significanceand validity of “stationers’ copyright” in requiring that no work be printed without first being enteredin the Company of Stationers’ Register Book. The decree also provided that any materials printedthereafter were to carry both the name of the printer and the author of the work.’ Ronan Deazley,‘Commentary on Star Chamber Decree 1637’ in L Bently and M Kretschmer (eds), Primary Sources on
Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.109 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 41.
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system and many of its other related powers through the Licensing Act 1662,110 untilthe House of Commons refused to renew the Act in 1695.111
Exclusive Privilege to Print TranslationsThe pre-publication licensing system was a primary means used by the members ofthe Stationers’ Company to secure an exclusive privilege to print translations. Thisis demonstrated by notes appended to the entries in the Stationers’ Register whichstate: ‘To be translated into English when he hath gotten sufficient authority forit’.112 However, there is an important issue which arises when we closely examinethese notes. That is, what was exactly meant by the term ‘sufficient authority’? Morespecifically, did it mean that a stationer who wanted to print a translation of aliterary or scientific work had to obtain consent from the author of that work totranslate and print it?Inevitably, seeking an answer to the above question leads us to the perennialcontroversy over literary property, that is, whether the common law grantedauthors the property rights in their literary works. Although this is a matter outsidethe scope of this thesis, it is necessary to understand that there was no hard and fastrule requiring printers or translators to obtain consent from the authors for
110 Licensing Act 1662, 13 & 14 Car 2, c 33.See, eg, Cyprian Blagden, The Stationers’ Company: A History, 1403-1959 (Stanford University Press,1977) 148, where referring to the introduction of the Licensing Act 1662, it is observed that ‘[t]heclock was put firmly back to 1637.’Cf John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 44, where Feather observed:Despite Cyprian Blagden’s view that in 1662, ‘the clock was firmly put back to 1637’,the [Licensing] Act actually included a number of innovations, including theappointment of a Licenser (Sir Roger L’Estrange) and a statutory requirement forentry in the Register. The latter brought the whole business of entry and copyprotection firmly within the orbit of the common-law courts for the first time, despitethe parallel survival of the privileged copies, and the patents of the King’s Printerwhich had been created and protected by the exercise of the prerogative. In practice,the power and prestige of the Stationers’ Company was damaged, although not yetfatally so, by the Printing Act of 1662 and its successors.111 Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 1-2.112 HS Bennett, English Books & Readers 1603 to 1640: Being a Study in the History of the Book Trade
in the Reigns of James I and Charles I (Cambridge University Press, 1970) 75. As Bennett noted, someof these works had never ‘been translated or put into print’.
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translation of their works. The available evidence relating to the practice oftranslation during the 15th -18th centuries also seems to support this position. Aswas pointed out earlier, despite the objections that translators were reaping whatthey had not sown and that translations abused the authors of their source works,translation was continued as a lucrative enterprise during this period. Also, asBennet noted, ‘[a]uthorities, ancient and modern, were ransacked, and oftenruthlessly adapted [by printers] to provide a cheap handbook on astronomy, dietaryor popular medicine.’113 Moreover, as Attorney General Thurlow said:
Lord Bacon and several of the old learned writers, always gave their thoughtsin Latin; surely if they had a right to their own ideas, it would have been veryhard for a translator to have published an English edition as soon as possibleafter their appearance in Latin …114

Arguably, these factors indicate that neither the translators who translated literaryand scientific works nor the printers who printed translations of these works werenecessarily required to obtain the consent or approval from their authors.Apart from this, it is unsafe to rely on the entries in the register of the Stationers’Company to determine whether a stationer who wanted to print a translation of aliterary or scientific work had to obtain consent from the author of that work totranslate and print it. This is because the original purpose behind the entries in theStationers’ Company’s Register was keeping a record. As Feather noted, theseentries were ‘a record of the fact that, in the opinion of the Master and Wardens, thebook had been properly licensed, or that it could be printed without givingoffence.’115 Although these entries later took ‘a very different and more extensivemeaning’ so as to prevent ‘printing another man’s copy’,116 nothing in the writtenlaw of Britain nor the rules of the Stationer’s Company prevented a person from
113 HS Bennett, English Books & Readers 1475 to 1557: Being a Study in the History of the Book Trade
from Caxton to the Incorporation of the Stationers’ Company (Cambridge University Press, 2nd ed,1969) 156.114 United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17, cols 969-970.115 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 17.116 Ibid 17-18.
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printing a translation without the consent of the original author. However, incontrast to this, Greg and Boswell argued that a decision of the Court of Assistants,handed down on 18 June 1578, laid down the general rule that a translation must beprinted by its owner as ‘assignee of the holder of the original copyright’.117
This decision to which Greg and Boswell refer is related to the Welsh translation ofthe book The Least Catechism.118 This book was authored by Alexander Nowell(1507-1602),119 while John Day (1522-1584)120 had a license properly recorded inthe Stationers’ Register to print it. However, at the same time, Richard Jones (1564–1613)121 had a license from the Stationers’ Company to print a translation of thisbook in Welsh,122 although a copy of the translation was not entered in theStationers’ Register. When the dispute was referred to the Court of Assistants, itdecided that Jones should print the translation in the name of John Day. In addition,the court also pronounced that the translation should properly belong to Jones andnot to Day.123
117 WW Greg and E Boswell (eds), Records of the Court of the Stationers’ Company (1576 to 1602 –
From Register B) (Bibliographical Society, 1930) lxxiv.118 Ibid lxxiii.119 Stanford Lehmberg, ‘Nowell, Alexander (c. 1516/17-1602)’ in Oxford Dictionary of National
Biography (Oxford University Press, online ed, 2008)<http://www.oxforddnb.com/view/article/20378>.120 John Day was a printer and a bookseller. ‘[F]rom 1546 he worked mostly in partnership with othermembers of the emerging protestant book trade.’ As Pettegree stated:Day also made himself available to publish political tracts helpful to the regime … Inaddition, from 1564, Day was the official printer to the city authorities. But the successof the Actes and Monuments and steady income from his patents also gave Day roomto diversify. Early in the reign Day struck up a relationship with Matthew Parker, towhom he proved a willing foil in the archbishop's cherished antiquarian projects. In1566 he published for Parker Aelfric's Testimonie of Antiquitie, a book which requiredthe design and casting of special Anglo-Saxon characters. The reward for this andother establishment connections was a new and valuable patent: in 1570 Day receivedthe rights to Nowell's Catechism, extended to all Nowell's works four years later.Andrew Pettegree, ‘Day, John (1521/2 – 1584)’ in Oxford Dictionary of National Biography (OxfordUniversity Press, online ed, 2008) <http://www.oxforddnb.com/view/article/7367>.121 Richard Jones was a bookseller and printer. Kirk Melnikoff, ‘Jones, Richard (fl. 1564 -1613)’ in
Oxford Dictionary of National Biography (Oxford University Press, 2004)<http://www.oxforddnb.com/view/article/15070>.122 Sir William Llewelyn Davies, ‘Jones (Johnes), Richard’ in Dictionary of Welsh Biography (2009)<http://wbo.llgc.org.uk/en/s-JONE-RIC-1564.html>.123 WW Greg and E Boswell (eds), Records of the Court of the Stationers’ Company (1576 to 1602 –
From Register B) (Bibliographical Society, 1930) lxxiv.
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Commenting on this decision, Greg and Boswell suggested that ‘[g]eneralised thismeans that a translation could be registered as an independent work but must beprinted by the owner as assignee of the holder of the original copyright’.124 However,this contention appears to be misconceived. This is partly because, as Blagdenobserved, the basis of the Court of Assistants’ decision in this dispute was acompromise entered into between Jones and Day.125 As such, it is implausible toassume (as Greg and Boswell appear to have done) that the Court of Assistants set ageneral rule that a translated work must be printed by the owner as assignee of theholder of the original copyright. Moreover, inferring such a general rule contradictsthe very clear pronouncement of the court that the translation should properlybelong to Jones and not to Day. In these circumstances, it is more plausible to assumethat the pre-publication licensing system exercised by the Stationer’s Company didnot create or acknowledge an author’s (or copyright owner’s) exclusive right totranslate their literary and scientific works. Instead, what it provided was anexclusive privilege on stationers to print translations.
3.3.3. The Statute of Anne and TranslationThe Statute of Anne 1710126 is a landmark in the history of British copyright law andin the history of the British book trade.127 In fact, it was the first ever legislation inBritain to confer an exclusive right on the authors to ‘print and reprint’ their books.In particular, this Act provided:

That from and after the tenth day of April, one thousand seven hundred andten, the author of any book or books already printed, who hath not transferredto any other the copy or copies of such book or books, share or shares thereof,
That the said Richard [J]ones shall print the same … in the name of the said [J]ohn Dayand as assignee [u]nto him. Howe[v]e[r] … the said cop[y] … shall not be accomptedthe cop[y] of the said [J]ohn Day but shall properl[y] belong … to the said Richard[J]ones as amplie as [i]f he had printed the same in his own … proper name.124 Ibid lxxiv.125 Cyprian Blagden, The Stationers’ Company: A History, 1403-1959 (Stanford University Press, 1977)55.126 Statute of Anne 1710, 8 Anne, c 19.127 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 64.
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or the bookseller or booksellers, printer or printers, or other person orpersons, who hath or have purchased or acquired the copy or copies of anybook or books, in order to print or reprint the same, shall have the sole rightand liberty of printing such book and books for the term of one and twentyyears, to commence from the said tenth day of April, and no longer; and Thatthe author of any book or books already composed, and not printed andpublished, or that shall hereafter be composed, and his assignee or assigns,shall have the sole liberty of printing and reprinting such book and books forthe term of fourteen years …128
Importantly, the Statute of Anne was silent on whether it conferred an exclusiveright on authors to translate their books. However, this silence was neither amistake nor a lapse on the part of the British Parliament. There are four factors thatsupport this position, namely (i) the purpose which was meant to be served by the
Statute of Anne; (ii) the attitude of the courts during the period when the statute wasin force; (iii) legislative practices during this period; and (iv) the matters discussedin the course of the literary property debate.
(i). Purpose of the Statute of AnneAcademic views on the precise objective and the effect of the Statute of Anne 1710are unsettled.129 For instance, Patterson believed that the Statute of Anne was simply‘a trade-regulation statute directed to the problem of monopoly in various forms.’130

128 Statute of Anne 1710, 8 Anne, c 19.129 Seville observed that, ‘[a]lthough everyone agrees that the Statute of Anne was the first copyrightstatute to be enacted anywhere, there has always been significant disagreement as to its meaning,purpose, and value.’ Catherine Seville, ‘The Statute of Anne: Rhetoric and Reception in the NineteenthCentury’ (2010-2011) 47 Houston Law Review 819, 873.130 LR Patterson, Copyright in Historical Perspective (Venderbilt University, 1968) 150. However, asDeazley observed, Patterson’s contention is ‘too reductionist an analysis’ because:In concentrating on the copyright Act with ‘a direct lineage that goes back to StarChamber Decree of 1586’, Patterson focuses too closely on the relationship betweenthe book trade and the state that had developed in the 150 years prior to the passingof the Statute of Anne. As a result, while many of these new legislative aspects can beread and understood as anti-monopoly measures, designed to address previousinequities in the book trade in general, this is to overlook the other important, andindeed, central feature of the 1710 Act. Behind Parliament’s endorsement of the newlegislation lay a more immediate, novel and compelling rationale.Ronan Deazley, ‘Commentary on the Statute of Anne 1710’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>; Ronan
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According to him, this legislation ‘was an attack on the traditional stationers’monopoly’.131 Saunders concurred with Patterson when he stated that the purposeof the Statute of Anne was ‘to break the [Stationers’] Company’s 150-year-oldmonopoly on the publishing of books in England’.132 However, in Feather’s account,the Statute of Anne was by and large a restoration of much of the traditional powersof Stationers, because ‘[f]or the [book] trade, the 1710 Act represented a simplecontinuation of legal and commercial practices which had developed since themiddle of the sixteenth century, but which had been under challenge in the absenceof any statutory authority since 1695’.133 In contrast to these views, Deazley statedthat the Statute of Anne was not ‘primarily concerned with securing the position ofthe booksellers, nor with guarding against their monopolistic control of the press,although it provided an opportunity for addressing both of these issues’.134According to him, this statute was ‘primarily concerned with the continuedproduction of books’.135
Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in Eighteenth-
Century Britain (1695-1775) (Hart Publishing, 2004) 46.131 Oren Bracha, ‘Owning Ideas: A History of Anglo-American Intellectual Property (JSD Thesis,Harvard Law School, 2005) 177; LR Patterson, Copyright in Historical Perspective (VenderbiltUniversity, 1968) 143-144. In particular, Patterson stated:The problem facing Parliament in enacting the Statute of Anne was a difficult one.Three monopolies existed in the book trade: that of the Stationers’ Company itself,which purported to control the book trade generally; that of the booksellers within thecompany, based on their stationers’ copyrights of the works of old authors; and theprinting patents, by this time of little importance. … The Statute of Anne’s statutorycopyright was aimed at preventing future monopolies and the monopoly of thecompany itself; the twenty-one-year copyrights were directed at the existingmonopoly of the booksellers: at 144.132 David Saunders, Authorship and Copyright (Routledge, 1992) 26. See also Isabella Alexander,
Copyright and the Public Interest in the Nineteenth Century (Hart Publishing, 2010)18.133 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 63.134 Ronan Deazley, ‘Commentary on the Statute of Anne 1710’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>; RonanDeazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in Eighteenth-
Century Britain (1695-1775) (Hart Publishing, 2004) 46.135 Ronan Deazley, ‘Commentary on the Statute of Anne 1710’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>. In particular,Deazley observed:This Act was not primarily concerned with securing the position of the booksellers,nor with guarding against their monopolistic control of the press, although it providedan opportunity for addressing both of these issues. Instead, this Act was primarilyconcerned with the continued production of books. Regardless of the fact that the
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When observed from different angles, the views of all these scholars are accurate. Inany case, all these views are compatible with the contention of this thesis, namelythat the reason for the silence on translation rights in the Statute of Anne 1710 wasthat the purpose (and effect) of this statute was not to overexpand the rights ofproprietors of books - whether these be the authors or the printers - by grantingthem copyright. In effect, this contention is similar to Bently’s observation that therights conferred by the Statute were ‘rights to “print and reprint” books, not“copyright”’.136
As Birrell claimed, the Statute of Anne 1710 was ‘set in motion not by an iratepopulace clamouring for cheap books (as a generation later they were to clamourfor cheap gin), but by authors and their proprietors, the booksellers.’137 However,the booksellers’ real intention of employing the authors for this purpose was onlyas a conduit to further their own interests rather than those of the authors.138 Thisbecomes clearly evident from the legislative background of the Statute of Anne.As Sherman and Bently observed, ‘[w]ith the lapse of the Licensing Acts in 1695 …the Stationers began to lose the control that they had long exercised over the booktrade [and in] response to this, they began a campaign to have their monopoly

booksellers might have made much of the rights and deserving nature of the author intheir arguments for protection, Parliament focused upon the social contribution theauthor could make in the encouragement and advancement of learning. It made goodsense to make some provision for writers, and inevitably booksellers, to ensure acontinued production of intelligible literature. The central plank of the 1710 Act wasthen, and remains, a cultural quid pro quo. Parliament, to encourage ‘learned Men tocompose and write useful Books’, provided a guaranteed, if finite, right to print andreprint those works so composed. The legislators were not concerned with therecognition of any pre-existing authorial right, nor were they solely interested in theregulation of the bookseller's market. Rather, they secured the continued productionof useful books through the striking of a culturally significant societal bargain, a trade-off involving, not the bookseller and censorial state, but the author, the bookseller andthe reading public. It was the free market of ideas, not the marketplace of thebookseller, which provided the central focus for the Statute of Anne.136 Lionel Bently, ‘Introduction to Part I: The History of Copyright’ in Lionel Bently, Uma Suthersanenand Paul Torremans (eds), Global Copyright: Three Hundred Years Since the Statute of Anne, from 1709
to Cyberspace (Edward Elgar, 2010) 7, 9.137 Augustine Birrell, Seven Lectures on the Law and History of Copyright in Books (Cassell, 1899) 22.138 Mark Rose, Authors and Owners: The Invention of Copyright (Harvard University Press, 1994) 34-37.
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powers restored.’139 The early reactions of Stationers to this situation was rathertraditional, namely, ‘lobbying for new legislation regulating printing and vesting thecompany with broad powers’ under the guise of the need for press censorship.140However, these old arguments hardly bore any fruits, as there was strong ideologicalopposition to press censorship by this time.141 Of the various arguments for andagainst press censorship during this period, the argument put forward by DanielDefoe (1660-1731) in his Essay on the Regulation of the Press (1704) was bothunique and influential. In particular, Defoe did not deny altogether the importanceof press regulation, but criticised the pre-publication censorship of books that hadexisted under the Licensing Act 1662.142 In his Essay, Defoe also highlighted the valueof public access to knowledge and emphasised how it could be directly restricted bya system of pre-publication censorship of books.143 As an alternative to a system of
139 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 11-12 (emphasisadded).140 Oren Bracha, ‘Owning Ideas: A History of Anglo-American Intellectual Property (JSD Thesis,Harvard Law School, 2005) 178.141 See Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 1-29.142 Daniel Defoe, An Essay on the Regulation of the Press (1704), L Bently and M Kretschmer (eds),Primary Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>. In particular, Defoesaid: I cannot but agree that a Regulation, or due Restraint of the Press, is a good work … Itmakes the Press a slave to a Party; let it be which Party it will, I meddle not with that;but whatever Party of Men obtain the Reins of Management, and have power to namethe Person who shall License the Press, that Party of Men have the whole power ofkeeping the World in Ignorance, in all matters relating to Religion or Policy, since theWriters of that Party shall have full liberty to impose their Notions upon the World,and if any Man offers to reply, the Licenser shall refuse the Copy: at 4-5.143 As pointed out by Defoe:To put a general stop to [public] Printing, would be a check to Learning, a Prohibitionof Knowledge, and make Instruction Contraband; And as Printing has been own’d tobe the most useful Invention ever found out, in order to polish the Learned World,make men Polite, and increase the Knowledge of Letters, and thereby all useful Artsand Sciences; so the high Perfection of Human Knowledge must be at a stand,Improvements stop, and the Knowledge of Letters decay in the Kingdom, if a generalInterruption should put to the Press.[A]n absolute submitting the Press to the will of a Licenser, is bringing the whole Tradeof Books, and the whole body of Learning, under the Arbitrary Power of MercenaryMen.The Labours of the most capable Scholar, the Elaborate Works of the most exquisiteArtist, the most Practical Discourse on the Divinest Subject, Dissertations andTransactions in all Sciences shall fall to the Ground, and the Student lose his Years of
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pre-publication censorship, he suggested a system of post-publication censorshipwhich gave authors of books a more prominent place. More specifically, Defoeidentified that the only reason for preferring pre-publication censorship of books topost-publication censorship was the difficultly in ascertaining the true authors ofthose books.144 To overcome this, he suggested a means of post-publicationcensorship that could identify the authors with their books. Essentially, this systemof post-publication censorship required authors to be given a property right in theirbooks.145 Defoe also justified the conferring of property rights on the basis that it‘would also put a Stop to a certain sort of Thieving which [was] in full practice inEngland, and which no Law extende[d] to punish, viz. some Printers and Booksellersprinting Copies none of their own’.146
Defoe’s arguments provided the Stationers with a new strategy for lobbyingParliament.147 As Stern stated, ‘during the fifteen-year struggle for legislationrecognizing an exclusive right to print, the booksellers shifted from censorship-oriented regulatory rationales of the kind that had been persuasive in theseventeenth century, to arguments emphasising authors’ interests.’148 The result of

Labour, and the World the Advantage of his Learning and Parts, unless a sum of Monycan be rais’d to bribe a Mercenary Licenser, and a Hackney Messenger.Daniel Defoe, An Essay on the Regulation of the Press (1704), L Bently and M Kretschmer (eds),Primary Sources on Copyright (1450-1900) 3-5 <http://www.copyrighthistory.org>.144 Daniel Defoe, An Essay on the Regulation of the Press (1704), L Bently and M Kretschmer (eds),Primary Sources on Copyright (1450-1900) 23 <http://www.copyrighthistory.org>.145 Ibid 22, 27. In particular, Defoe said:In the case of the Press, a Law to be made to make the last Seller the Author, unless theName of the Author, Printer or Bookseller, be [affixed] to the Book, then no Book canbe published, but there will be some body found to answer for it. … Every Author being[obliged] to set his Name to the Book he writes, [will have], by this Law, an undoubtedexclusive Right to the Property of it.146 Ibid 25. See also Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of
Copyright Law in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 31-32.147 Mark Rose, Authors and Owners: The Invention of Copyright (Harvard University Press, 1994) 35.See also Ronan Deazley, ‘Commentary on Defoe’s Essay on the Regulation of the Press 1704’ in LBently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>; Ronan Deazley, On the Origin of the Right to Copy: Charting the
Movement of Copyright Law in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 32.148 Simon Stern, ‘From Author’s Right to Property Right’ (2012) 62 University of Toronto Law Journal29, 42. As Deazley observed, ‘[t]he first manifestation of a change in the booksellers’ approach comesin a pamphlet from 1706 entitled Reasons Humbly Offer’d for a Bill for the Encouragement of Learning,
and the Improvement of Printing. Ronan Deazley, On the Origin of the Right to Copy: Charting the
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this was the Statute of Anne 1710, which recognised an author’s exclusive right to‘print and reprint’ their books.Although the Statute of Anne 1710 was enacted in response to the agitation of theStationers, it is important to note that it did not restore the privileges that Stationershad enjoyed prior to the lapse of the Licensing Act 1662. Also, it did not empowerauthors with extensive rights.As Feather stated, the Statute of Anne ‘was an unintended consequence of the actionstaken by those who had promoted the legislation.’149 This was because the Statutedid not address the interests of Stationers to the extent they wished. Nor did itaddress the interests of authors in any material way. In view of this, Featherobserved that the Statute of Anne ‘wholly ignored the authors of books, and certainlywas not intended to confer any additional rights upon them.’150 Similarly, Birrell
Movement of Copyright Law in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 32. Inparticular, this pamphlet stated:It seems to be very reasonable, that when a Gentleman has spent the greatest Part ofhis Time and Fortune in a Liberal Education, he should have all the Advantages thatmay possibly be allowed him for his Writings, one of which Advantages is the sole andundoubted Right to the Copy of his own Book, as being the Product of his own Labour;so on the other hand, after such Gentleman has made an Assignment of such Copy to aBookseller, Printer, or other Person, whether for Money or other valuableConsiderations, the Person to whom such Copy is Assigned, must necessarily claim thesame full and undoubted Right as the Author himself originally had. If therefore anyPerson having no Right to these Copies, shall be suffered to Reprint them upon therightful Owner, the Consequence is natural, That no Bookseller can then afford to givea Consideration even for the most valuable Copies of Books: By which means, LearnedMen will be wholly Discouraged from Propagating the most useful Parts of Knowledgeand Literature, Purity of Printing will be Destroyed, and the Bookseller Undone.Reasons Humbly Offer'd for the Bill for the Encouragement of Learning (1706), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) <www.copyrighthistory.org>.As Rose noted:[I]n 1707 the stationers submitted a new petition to Parliament for a bill to secureproperty in books. Making for the first time no reference to the revival of licensing, thestationers’ petition emphasised the negative effect that the disorder in the trade washaving on authors … In autumn 1709 there was a second attempt to produce acopyright, as distinct from a licensing, act. This time the attempt was successful.Mark Rose, Authors and Owners: The Invention of Copyright (Harvard University Press, 1994) 35-36.See also Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law
in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 32-37.149 John Feather, Publishing, Piracy and Politics: A Historical Study of Copyright in Britain (Mansell,1994) 64.150 Ibid.
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observed that the Statute of Anne ‘spoilt all [and] gave away the whole case of theBritish author.’151
Evidently, there was an important reason for the Statute of Anne 1710 to pay lessattention to authors and curtail the interests of Stationers. That was, above all, the
Statute of Anne was an ‘Act to Encourage Learning’,152 which had the primaryobjective of promoting knowledge and thus public benefit.153 As such, the Statuteconferred rights on the authors or Stationers only to the extent that there was publicbenefit, particularly with respect to the encouragement of learning or access toknowledge. To that end, while the Statute of Anne recognised some of the interestsof Stationers, it ‘also responded to the concerns regarding monopolistic practices [ofStationers] by placing certain limits on the rights granted to them’.154 In fact, asPatterson noted, the introduction of ‘author’ in the Statute of Anne was a techniqueused to place these limits with justification.155

151 Augustine Birrell, Seven Lectures on the Law and History of Copyright in Books (Cassell, 1899) 22.Birrell also said that, in Britain, the question of perpetual copyright ‘was complicated, and, indeedbutchered by [the Statute of Anne]’ which was a ‘perfidious measure, “rigged with curses of dark”’: at19 (citations omitted).152 An Act for the Encouragement of Learning, by Vesting the Copies of Printed Books in the Authors or
Purchasers of such Copies, During the Times therein mentioned 1710, 8 Anne, c 19.153 Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio:
FIT Newsletter 491, 492.154 Isabella Alexander, Copyright and the Public Interest in the Nineteenth Century (Hart Publishing,2010) 24. As Alexander noted:One of the most dramatic changes from the previous regime was to limit the right toprint books to a period of 21 years, in the case of books not yet printed. Disputes overrights were no longer to be handled within the Stationers’ Company, but were to giverise to an action at law. Still more significantly, ownership of rights in copies was nolonger limited to booksellers and other members of the Company, but was to be vestedfirst of all in the authors of such books and, as a secondary matter, in booksellers astheir assignees. Moreover, the final section of the Act provided that if the author wereliving at the end of 14 years, the sole right of printing or disposing of copies wouldreturn to him for another 14 years. … Three other elements of the Act sought to placelimitations on the booksellers’ monopoly. First, there was a section which madeprovision for complaint to be made to certain persons, including the Archbishop ofCanterbury and the Lord Chancellor, in the event that any book were sold at anunreasonable high price. Second, the number of copies of every published book to begiven free to libraries in England and Scotland was increased three to nine. Third, theoperation of the Act was not to extend to prohibit the importation and sale of books inGreek, Latin and foreign languages; at 24 (citations omitted).155 LR Patterson, Copyright in Historical Perspective (Venderbilt University, 1968) 147. In particular,Patterson said:
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The Statute of Anne 1710 did not intend to overexpand the rights of the author byintroduction of the author as a figure in the Act.156 Thus, the Act did not protectauthors’ translation rights as it would have not only overexpanded the rights of theauthor, but also would have been detrimental to public benefit, particularly to theencouragement of learning.
(ii). Attitude of CourtsAs Bently noted, ‘translating was neither printing, nor was the printing of atranslation the printing of the same book’.157 The attitude of the British courtstowards translating and printing translations of books during the period in which
Statute of Anne 1710 was in force was that this Act clearly did not prohibittranslation and printing of translations. In other words, the British courts were ofthe view that the Statute of Anne did not protect translation rights. Although thereis no direct authority for this proposition, the judicial pronouncements in severalcases have clearly demonstrated this view.

The monopolies at which the statue was aimed were too long established to beattacked without some basis for change. The most logical and natural basis for thechanges was the author. Although the author had never held copyright, his interestwas always promoted by the stationers as a means to their end. Their arguments hadbeen, essentially, that without order in the trade provided by copyright, publisherswould not publish books, and therefore would not pay authors for their manuscripts.The draftsmen of the Statute of Anne put these arguments to use, and the author wasused primarily as a weapon against monopoly: at 147.156 Although the figure of author was used in the Statute of Anne to place limits on the powers andprivileges of Stationers, it hardly empowered the authors. As Patterson said, ‘[e]mphasis on theauthor in the Statute of Anne implying that the statutory copyright was an author’s copyright wasmore a matter of form than of substance. LR Patterson, Copyright in Historical Perspective (VenderbiltUniversity, 1968) 147.This was mainly because, practically ‘the right to print was of little use to authors, unless theyhappened to own a printing press of their own and have access to a distribution network.’ IsabellaAlexander, Copyright and the Public Interest in the Nineteenth Century (Hart Publishing, 2010) 25.Thus, as Sherman and Bently noted, ‘[i]In so far as the booksellers were able to convince authors toassign their rights to them, this had the effect or providing booksellers with an opportunity to reclaimsome of the control they had previously exercised over the book trade.’ Brad Sherman and LionelBently, The Making of Modern Intellectual Property Law: The British Experience, 1760-1911(Cambridge University Press, first published 1999, 2003 ed) 12.157 Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio:
FIT Newsletter 491, 496.
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The case of Burnet v Chetwood158 was the earliest instance in which a British courtconsidered whether the Statute of Anne 1710 protected translation rights.159 In thiscase, the plaintiff, as executor of Burnett, the author of the book Archaelogia Sacra,brought a bill against the defendant for an injunction to stay the printing andpublishing of a translation of that book. The bill suggested that the printing andpublishing was an injury to the executor, in whom the property of the book wasvested by the Statute of Anne. The defendant argued against this, stating that the
Statute of Anne ‘intended only to restrain the mechanical art of printing’ books andtherefore ‘a translation of a book was not within the intent’ of it.160 In addition, thedefendant also argued that a translation ‘in some respects may be called a differentbook, and the translator may be said to be the author [of the translation], in as muchas some skill in language’ is expended by him in the process of translation, which is‘not barely a mechanic art, as in the case of reprinting [a book] in the samelanguage’.161 In response to the arguments of the defendant, the Lord Chancellorconceded that ‘a translation might not be the same with the reprinting the original,on account that the translator has bestowed his care and pains on it,’ and therefore‘not within the prohibition of the [Statute of Anne]’.162 However, he granted theinjunction in favour of the plaintiff on the ground that the book ‘contained strangenotions, intended by the author to be concealed from the vulgar in the Latinlanguage, in which language it could not do much hurt, the learned being better ableto judge of it.’163

158 (1721) 2 Mer 441; 35 ER 1008.159 According to Deazley, ‘Burnet v Chetwood (1721) was the first case to come before the courts,following the Statute of Anne, which did not involve a work protected by letters patent’. RonanDeazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in Eighteenth-
Century Britain (1695-1775) (Hart Publishing, 2004) 56 (citations omitted).160 (1721) 2 MER 441; 35 ER 1008, 1008-1009.161 (1721) 2 MER 441; 35 ER 1008, 1009. It was stated that ‘the translator dresses up [the work] andclothes the sense in his own style and expressions, and at least puts it in to a different form from theoriginal, and forma dat esse rei; and therefore should rather seem to be within the encouragementthan the prohibition of the act’.162 (1721) 2 Mer 441; 35 ER 1008, 1009.163 (1721) 2 Mer 441; 35 ER 1008, 1009. See also Ronan Deazley, ‘Commentary on Burnet v. Chetwood(1721)' in L Bently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.
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Apparently, Burnet v Chetwood164 is the only recorded case where the British courtshad to decide whether the Statute of Anne 1710 protected translation rights.165Nonetheless, discussions have ensued on the position of translation rights under the
Statute of Anne in the course of subsequent cases, namely Millar v Taylor166 and
Donaldson v Beckett.167 In Millar v Taylor, where one of the main issues was whetherauthors’ rights under the common law subsisted despite the provisions of the
Statute of Anne, Justice Willes, who lined up with the majority decision holding thatthe common law right of an author to copies of their works was not taken away bythe Statute,168 observed that translations may be considered as new works (and notcopies).169 Similarly, Justice Aston (who also aligned with the majority decision)acknowledged that it is lawful for a purchaser of a book to translate it.170 Apart fromthis, when the House of Lords deliberated over the case of Donaldson v Beckett,171Lord Chief Justice De Grey noted that (unauthorised) translations were permissibleunder the Statute of Anne despite the fact that they ‘effectually deprive the originalauthor of the fruits of his labours, as direct particular copies’.172

(iii). Legislative Practices: The Booksellers’ Bill 1737The fact that the British Parliament did not intend to protect translation rights in the
Statute of Anne 1710 is further supported by the provisions in the Booksellers’ Bill
164 (1721) 2 Mer 441; 35 ER 1008.165 However, see Dennis WK Khong, ‘The Historical Law and Economics of the First Copyright Act’(2006) 2 (1) Erasmus Law and Economics Review 35, 49, where it is contended that:Burnett v Chetwood is not a definitive statement of … [translation rights] for tworeasons. First, the court which heard this case was the Court of Chancery, which wasnot a common law court. … Secondly, the statement about a translation as notprohibited by the Act was made as an obiter dictum, as decision contrary to thestatement was in fact made.166 (1769) 4 Burrow 2303; 98 ER 201, reversed in Donaldson v Becket (1774) II Brown 129: 1 ER 837.167 (1774) II Brown 129: 1 ER 837.168 (1769) 4 Burrow 2303, 2411; 98 ER 201, 259.169 (1769) 4 Burrow 2303, 2310; 98 ER 201, 205.170 (1769) 4 Burrow 2303, 2249; 98 ER 201, 226.171 (1774) II Brown 129: 1 ER 837.172 United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17, col 990.
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1737.173 This Bill was the first instance in which the British Parliament attemptedto confer a translation right on authors.174 However, the translation right recognisedin this Bill was a limited right when compared with the right of ‘printing andreprinting’ recognised in the Statue of Anne.175 This is mainly because the translationright recognised in the Bill only survived for three years, whereas the right of‘printing and reprinting’ under the Bill survived for lifetime of the author. Also underthe Statute of Anne, this right lasted for 21 years with respect to old books alreadypublished by 1710, and 14 years with respect to new books.176 Therefore, theBooksellers’ Bill 1737 also supports the view that, even in 1737, the BritishParliament was not willing to protect authors’ translation rights in the same mannerin which it was willing to protect their right of ‘printing and reprinting’. Instead, theobjective of the British Parliament in recognising translation rights in the Bill was toremedy the specific mischief of ‘hasty and incorrect translations’ by which authors
173 A Bill for the better Encouragement of Learning, by the More Effectual Securing the Copies ofPrinted Books to the Authors or Purchasers of Such Copies, during the Times Therein to beMentioned 1737. This Bill needs to be read together with the Draft Act for the Encouragement ofLearning, by the More Effectual Securing the Sole Right of Printing Books to the Authors Thereof,Their Executors, Administrators, or Assigns, during the Times Therein Mentioned 1737; An Act forthe Encouragement of Learning (Draft). London (1737), L Bently and M Kretschmer (eds), PrimarySources on Copyright (1450-1900) <http://www.copyrighthistory.org>.The Booksellers’ Bill 1737 was passed in the House of Commons but failed in the House of Lords. AsDeazley noted:This Bill was brought in and passed through the lower house being amended both incommittee and at the report stage. When carried to the Lords, the Bill was read twice,but the committee stage was continually postponed until parliament was prorogued.Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) n 40 <http://www.copyrighthistory.org>.174 Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>; Draft Act forthe Encouragement of Learning, by the More Effectual Securing the Sole Right of Printing Books tothe Authors Thereof, Their Executors, Administrators, or Assigns, during the Times ThereinMentioned 1737; An Act for the Encouragement of Learning (Draft). London (1737), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>.175 The Bill conferred the ‘Sole Right and Liberty of printing and reprinting’ for the lifetime of theauthors whereas the translation rights which it conferred lasted only for three years. See specifically,Draft Act for the Encouragement of Learning, by the More Effectual Securing the Sole Right of PrintingBooks to the Authors Thereof, Their Executors, Administrators, or Assigns, during the Times ThereinMentioned 1737; An Act for the Encouragement of Learning (Draft). London (1737), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>.176 Statute of Anne 1710, 8 Anne, c 19; William Cornish, ‘The Statute of Anne 1709-10: Its HistoricalSetting’ in Lionel Bently, Uma Suthersanen and Paul Torremans (eds), Global Copyright: Three
Hundred Years Since the Statute of Anne, from 1709 to Cyberspace (Edward Elgar, 2010) 14, 23.
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were ‘often greatly injured’, in a generalised form of prohibition on alltranslations.177
As Deazley observed, the Booksellers’ Bill 1737 marks the ‘first occasion on whichthe British legislature proposed to confer upon authors a lifetime interest in theirliterary works … as well as limited rights of translation and abridgement.’178 As oneof the clauses of the Bill stated:

AND whereas the Authors and Proprietors, of Works composed with greatLabour and long  Study, are often greatly injured by such hasty and incorrectAbridgements or Translations of the same, as not only lessen the Sale, but alsofrequently sink the Reputation of the original Composition; be it furtherenacted, That if any Person or Persons shall, within Three Years after thePublication of any Book, print, publish, import, or sell any Abridgement of thesame, or any Translation thereof, into any other Language, without theConsent of the Author or Proprietor first obtained … then such Offender shallforfeit such Abridgement or Translation … to the Proprietor or Proprietors ofthe original Book, who shall damask or make waste Paper thereof; and everysuch Offender shall likewise forfeit the Sum of Five Shillings for every Sheetthereof to the Proprietor or the Proprietors  of the original Book so abridgedor translated …179

177 Draft Act for the Encouragement of Learning, by the More Effectual Securing the Sole Right ofPrinting Books to the Authors Thereof, Their Executors, Administrators, or Assigns, during the TimesTherein Mentioned 1737; An Act for the Encouragement of Learning (Draft). London (1737), L Bentlyand M Kretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>.178 Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>. TheBooksellers’ Bill 1737 was one of the four Bills brought before British Parliament during 1730s inresponse to the agitations of London booksellers. As Deazley said, ‘London booksellers, following theexpiration of the terms of copyright protection provided by the Statute of Anne, attempted to secureadditional legislation to once again bolster their market position’. To this end, ‘[f]our Bills werebrought before Parliament, in 1735, 1737, 1738 and 1739. Of these only the last received RoyalAssent’. Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) xxiv-xxv.179 Draft Act for the Encouragement of Learning, by the More Effectual Securing the Sole Right ofPrinting Books to the Authors Thereof, Their Executors, Administrators, or Assigns, during the TimesTherein Mentioned 1737; An Act for the Encouragement of Learning (Draft). London (1737), L Bentlyand M Kretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>.
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This provision clearly suggests that British Parliament did not intend to protectauthors’ translation rights through the Statute of Anne. As Sag stated:
The fact that booksellers found it necessary to make their monopoly over …translations explicit suggests that this right was not perceived as part of theoriginal grant contained in the Statute of Anne. This suggestion becomes evenstronger when considering that this ‘new’ right was only granted for a periodof three years.180

As such, the Booksellers’ Bill 1737 forms clear evidence not only that the Statute of

Anne 1710 did not protect translation rights, but also that the intent of the BritishParliament during this period was not to equate translation rights with the mainright of protection granted to the authors, namely, the right of ‘printing andreprinting’.The Booksellers’ Bill 1737 was the culmination of a legislative process instigated byLondon Booksellers to safeguard their interests in reaction to the deficiencies of the
Statute of Anne 1710. On account of this, Alexander argued that the primary objectiveof protecting translation rights in the Bill was to protect these booksellers. Inparticular, she stated:

The leading booksellers [in London] were clearly concerned with the prospectof free-riding activity that abridgements and partial copying made possible. Inthe 1730s these booksellers included clauses seeking to address the issues ofpartial taking, abridgements, and translations while lobbying for newlegislation to extend the term of the rights given under the Statute of Anne. Theresulting Bill of 1737 [Booksellers’ Bill 1737] addressed both partial copyingand altered copying problems.181
However, this view is implausible for two main reasons. First, while it is true thatthe booksellers once again used authors as a conduit for furthering their interestswhen lobbying for a new legislation in 1730s, their claims put forward in connection
180 Matthew Sag, ‘The Prehistory of Fair Use’ (2011) 76(4) Brooklyn Law Review 1371, 1381-1382(citations omitted).181 Isabella Alexander, ‘All Change for the Digital Economy: Copyright and Business Models in theEarly Eighteenth Century’ (2010) 25 Berkeley Technology Law Journal 1351, 1366.
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to this however, suggest that translation rights were not a pressing need. Second,even if it is assumed that translation rights were a pressing need of the booksellers’(and, in fact, they did lobby the legislature for these rights), the way these rightswere purported to be protected in the Booksellers’ Bill 1737 suggests that theParliament did so in order to promote the interests of the authors rather than thoseof the booksellers.The fact that translation rights were not presented by booksellers as a pressing needto the Parliament can be seen in the petition they submitted to the House ofCommons on 3 March 1735.182 In particular, this petition did not make any referenceto translation rights.183 The situation is the same with regard to the majority ofbookseller pamphlets produced in connection with lobbying Parliament for moreprotection.184 Be that as it may, even if the booksellers had agitated for translation
182 The Humble Petition of Several Proprietors of Copies of Books whose Names are HereuntoSubscribed on behalf as well as of the Authors and Compilers of such Books as of Themselves and aGreat Number of Others Concerned in the Manufactury of Printing (1735), Private and Local Bills andActs: Petition, Harper Collection of Private Bills 1695-1814, 11 February 1732 to 27 March 1735,British Library.183 Ibid.See also Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law
in the Eighteenth Century Britain (1695-1775), (Hart Publishing, 2004) 94, where it is observed that:The main concern of the petitioners were the activities of the pirates not just at home,but also those ‘in foreign parts’ who were reproducing the booksellers’ works havingpaid ‘no consideration for the CopyRight in such Books.184 For instance, the following pamphlets and tracts do not present translation rights as a pressingneed: The Case of Authors and Proprietors of Books (1735), ocm22441589, Reel 459, Goldsmiths’Library, University of London; A Letter from an Author to a Member of Parliament occasioned by a
Late Letter concerning the Bill now depending in the House of Commons, for the Encouragement of
Learning, etc. (1735) ocm22442081, Reel 459, Goldsmiths’ Library, University of London; A Letter to
a Member of Parliament concerning the Bill now depending in the House of Commons, for making More
Effectual an Act in the 8th Year of the Reign of Queen Anne, entitled, An Act for the Encouragement of
Learning, by Vesting the Copies of Printed Books in Authors or Purchasers of such Copies, during the
Times therein Mentioned (1735), ocm22476485, Reel 460, Goldsmiths’ Library, University of London;
A Second Letter from an Author to a Member of Parliament containing some Further Remarks on a Late
Letter concerning the Bill now depending in the House of Commons, For the Encouragement of Learning,
etc. (1735), ocm22442126, Reel 460, Kress Library of Business and Economics, Harvard University;
Farther Reasons Humbly Offer'd to the Consideration of the Honourable House of Commons, for making
more effectual an Act passed in the 8th Year of Queen Anne, Intitled, An Act for Encouragement of
Learning, by Vesting the Copies of Printed Books in the Authors or Purchasers of such Copies during the
Times therein Mentioned (1735), ocm22442178, Reel 459, Goldsmiths’ Library, University of London.However, in the pamphlet entitled A Letter from an Author to a Member of Parliament bearing thedate 17 April 1735, there were certain claims which could relate to protection of translation rights.In particular, it was argued that:If a Cottager, who has a Right of Common in the Waste of a Manor, should offer to buildor plant upon it, those Improvements would belong to the Lord of a Manor, because
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rights, the response of the Parliament (in both Houses) was clearly against it.185 Twopieces of evidence demonstrate this. Firstly, the Booksellers’ Bill 1735, whichpreceded the Booksellers’ Bill 1737 (and which was the initial response of theParliament to the booksellers’ agitations in 1730s over the deficiencies of the Statute

of Anne), did not make any reference to translation rights. Secondly, the Booksellers’Bill 1737 recognised only a narrow right of translation.The reason for the (limited) protection set forth for translation rights in theBooksellers’ Bill 1737 was to protect authors from the injury caused by hasty and

the Soil is his, & ejus funt Omnia usque as coelom. The same Reason holds for anAuthor’s Work, which is so absolutely his own, that no Body else can pretend the leastRight of Common in it. This Property of Authors is not destroyed by the Invention ofPrinting, tho’ it is more liable to be invaded; and what helps to make their Laboursmore useful to the World, is too commonly made use of to defeat all the Benefit thereofto themselves; tho’ a Man who invents a more convenient Sort of Plough, or a betterWay of Sowing, than is now in Use, may as well pretend to plough and sow in another’sLand, as a Printer to employ his  Types to reprint an Author’s Work.  There are foreignBooks enough for Pirates to translate; there are Manuscripts enough in publickLibraries, that have not yet seen the Light; there are other printed Books enough notappropriated; let them work upon those, if they please, but let them not reap whereothers have sowed, and make Profit without any Hazard or Expense, upon the bestAuthors, who have run the Risque of the Judgement of the World, and have had theyWorks approved: at 2-3.Yet, the wording of these arguments makes it unclear whether the author/s of this pamphlet in fact,intended to lobby the legislature for translation rights.185 This is because, both the House of Commons and House of Lords did not intend to protecttranslation rights for the full term of the authors’ ‘right of printing and reprinting’. According toDeazley, it was the Commons who introduced the provision addressing the translations (andabridgements) of an author’s work during the Bill’s passage through the House. Ronan Deazley,‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds), Primary Sources
on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>; Ronan Deazley, On the Origin
of the Right to Copy: Charting the Movement of Copyright Law in Eighteenth-Century Britain (1695-
1775) (Hart Publishing, 2004) 107, n 92.However, the Bill failed in the House of Lords. The reason for this as stated by Alexander Pope is thatthe House of Lords was opposed to the clauses introduced by the House of Commons. In particular,he said: The Bill, about which some honest Men as well as I, took some pains, is thrown out, forthis Sessions. I think I told you it was a Better Bill when it went into the [House] ofCommons, than when it came out. They had added some Clauses that were prejudicial(as I think) to the True Intention of Encouraging Learning; and I was not sorry the[House] of Lords objected to them.George Sherburn (ed), The Correspondence of Alexander Pope (Clarendon Press, 1956) vol 4, 69(emphasis added).
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inaccurate translations. While this was explicitly stated in the Bill, a shorter term ofprotection for translation rights was largely sufficient for this purpose.186
The Booksellers’ Bill 1737 was, in part, a legislative attempt to empower the figureof author.187 As, Deazley stated, this Bill ‘for the first time, introduced the authorialfigure as a significant third party.’188 Moreover, according to its preamble, the Billwas:

[F]or more effectual vesting in Authors, their Executors, Administrators, andAssigns, the Property of their own Writings, and thereby encouraging learnedMen to write, compile, translate, and compose useful Books.189
In fact, the way in which translation rights were proposed to be protected in theBooksellers’ Bill 1737 was in line with this aim. More specifically, this Bill proposedthat translation rights should be protected not to discourage translations altogether,but to prohibit printing, publishing, importing or selling translations for a period ofthree years in order to prevent ‘hasty and incorrect’ translations.190 This wasbecause these kind of translations were a severe threat to the ‘reputation of theoriginal composition’ of books as well as their authors. In addition, hasty andinaccurate translations also had the potential to compete unfairly with their sourceworks.191As Stern noted:
186 See Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 106, where it is observed that,‘[p]resumably three years was considered a long enough time for any work to either succeed or failupon its own merit, establishing the repute of its author one way or the other, after which, anyonewas free to re-present the text in modified form.’187 Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.188 Ibid.189 A Bill for the better Encouragement of Learning, by the More Effectual Securing the Copies ofPrinted Books to the Authors or Purchasers of Such Copies, during the Times Therein to beMentioned 1737; Draft Act for the Encouragement of Learning, by the More Effectual Securing theSole Right of Printing Books to the Authors Thereof, Their Executors, Administrators, or Assigns,during the Times Therein Mentioned 1737.190 The Bill ‘seemed to be encouraging other booksellers to produce abridgements [and translations]of anyone’s work, albeit after three years’. Ronan Deazley, On the Origin of the Right to Copy: Charting
the Movement of Copyright Law in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004)108.191 As Deazley noted, ‘[i]nterestingly, this represented not just an expansion of the nature of theauthor’s property right, but was also drafted with the form of authorial property in mind.’ Ronan
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[T]he prohibition was restricted to a three-year window, justified by languagesuggesting that the primary concern involved the author’s right to control theintegrity of the text following its initial publication. Three years, evidently, wasthought to be enough time to allow the author’s message to circulate withoutcontamination; after that, the revisers and paraphrasers would be free to plytheir trade, even if their efforts might reduce the sales of a book published sorecently.192
The inference that can be drawn from all these factors is that the paramountobjective of protecting translation rights in the Booksellers’ Bill 1737 was to protectthe authors from the evils of inaccurate translation.193 Yet, the failure of this Bill inthe House of Lords shows that the Parliament was not willing to protect thetranslation rights of the author even to remove this evil, primarily because it wasthought that such protection would run counter to the encouragement oflearning.194

Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds), Primary
Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.192 Simon Stern, ‘From Author’s Right to Property Right’ (2012) 62(1) University of Toronto Law
Journal 29, 88.193 It is apparent that the aim of the protection of translation rights in the Booksellers’ Bill was not topromote the interests of booksellers. Indeed, ‘[f]rom the booksellers' point of view, the proposed Billwas anathema.’ Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.194 According to Alexander Pope, the House of Commons ‘added Some Clauses [to the Bill] that wereprejudicial … to the True Intention of Encouraging Learning’ to which the House of Lords ‘objected’.George Sherburn (ed), The Correspondence of Alexander Pope (Clarendon Press, 1956) vol 4, 69.As Deazley pointed out, the provisions relating to translation (and abridgements) were among thecluses added by the House of Commons. Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’in L Bently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.However, Deazley stated:The Commons had indeed introduced a number of changes during the Bill's passagethrough the House, but few of them are difficult to cast as inimical to theencouragement of learning. A more likely explanation for its failure lies in the fact thatthis latest statutory proposal was, from the point of view of the bookseller, the mostcontentious piece of parliamentary drafting to date. The Statute of Anne hadengineered a balance that wavered primarily between the bookseller and the readingpublic, while the author, although cast as central protagonist, had remained largely inthe wings. The 1735 Bill, if anything, tipped the earlier balance in favour of the readeras consumer. However, the 1737 Bill, for the first time, introduced the authorial figureas a significant third party. The prospect of having to renegotiate contracts with theauthor every ten years must have made most of the metropolitan book trade baulk in
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(iv). Translation Rights in the Literary Property DebateThe proposition that the silence of the Statute of Anne 1710 on translation rights wasnot a mistake or a lapse on the part of the British Parliament is further strengthenedby the debate over literary property which took place in Britain in the second half ofthe eighteenth century. The central theme of this debate was whether the commonlaw of Britain protected literary works as property and granted authors perpetualrights over their literary works. As Sherman and Bently observed, ‘the debate wasprompted by the fact that the Stationers’ Company, whose power and control overthe publication of books was being undermined, argued that, whatever the Statutesof the day may have said, at common law authors (and their assigns) enjoyedperpetual rights over their creations.’195 As Deazley noted, booksellers who failed intheir strategies to persuade the Parliament to bring legislation which furthered theirinterests, ‘turn[ed] instead to the courts to try to shore up their commercialinterests’.196 In fact, the decision in Baller v Watson,197 which ‘provided the plaintiffwith both a "perpetual injunction", as well as an account of the profits which thedefendant had made in selling the plaintiff's work’, encouraged the booksellers topursue this new course of action.198

disbelief. As such, it was less likely to be those clauses prejudicial to the ‘true intentionof encouraging learning’ than those that were prejudicial to the interests of thebooksellers that heralded an end to the support for this Bill.Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>.195 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 9.196 Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>. See alsoRonan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) xxv; Lyman Ray Patterson, Copyright
in Historical Perspective (Vanderbilt University Press, 1968) 158, where it is observed that ‘[a]fterfailing in Parliament in their quest for perpetual copyright, the booksellers turned to the courts. Theirtactic was simple: they argued that an author had a common-law copyright based on his naturalrights as an author.’197 Baller v Watson: Entry from the Court’s Book of Orders, London (1737), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>.198 Ronan Deazley, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>. See alsoRonan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) xxv.
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The question of whether the property rights in literary and scientific worksextended to the translation of those works was explored in the course of the literaryproperty debate by both proponents and opponents of literary property. Thesediscussions indicate that translation rights were not initially considered part ofproperty rights in literary and scientific works, and that the Statute of Anne 1710 didnot protect these rights. In particular (as discussed in detail in the succeedingsections), both the opponents and early proponents of literary property were of theview that the translation of literary and scientific works without the consent of theirauthors or proprietors was permissible. However, when these opponents used theexclusion of translation rights from the scope of property rights in literary property(as expounded by the early proponents of literary property) to challenge therationality of the claims in favour of this new property (by distinguishing it from realproperty), the proponents had to accept that the scope of the property rights inliterary property should extend to cover translation rights as well.The early proponents of literary property viewed translation as creating a new formof literary property (the translated work) which did not affect the property rights inthe original work. Therefore, they believed that it should be lawful for any person totranslate a work without the consent of its author (or owner). In particular, it wassaid in the influential anonymous pamphlet, A Vindication of the Exclusive Right of

Authors to Their Own Works (1762),199 that literary works such as books consistedof a combination of a ‘doctrinal composition’ and a ‘mechanical composition’.200 Thedoctrinal composition was construed as the ‘end’ and the mechanical compositionwas construed the ‘means’ of promulgating that end.201 More specifically, themechanical composition in a book meant the ‘writing or printing’ whichpromulgated the ‘doctrinal composition’ of the author in that book.202 Further, thispamphlet also claimed that this doctrinal composition (in respect to which theauthors have their property rights) need not necessarily be original. Instead, what
199 A Vindication of the Rights of Authors, London (1762), L Bently and M Kretschmer (eds), Primary
Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>.200 Ibid 9.201 Ibid 11.202 Ibid.
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was required was that the author produce a ‘different composition’ or establish a‘different doctrine’.203 More importantly, a change of language was viewed assufficient to produce a different composition. Thus, it was stated that ‘being theauthor of the language only, is a good ground for maintaining an exclusive right in acopy, though the ideas belong to another.’204 In short, it was accepted that ‘atranslator may claim [an exclusive] right, being, in respect of those who are notskilled in the original, the parent of a new doctrine.’205 Since promulgating a newdoctrine by appropriating ideas contained in another doctrinal composition did notimpinge on the property in it, translation was not seen as an infringement of theproperty rights in the original work.206
The dominant argument of the opponents of literary property was regarding theadverse impact that literary property would have on the public interest (forinstance, promotion of science and knowledge).207 However, opponents also drewon the idea put forward by early proponents of literary property that unauthorisedtranslation did not amount to an invasion of property rights in the original works,in order to attack the appositeness of equating literary works with (real) property.More specifically, opponents of literary property claimed that literary works couldnot be construed as a form of property because, in the case of real property, anyunauthorised use of a right which derives from it (a derivative right) would‘diminish or subtract’ the right in the original. For instance, in An Enquiry into the

Nature and Origin of Literary Property (1762), it was argued:
203 Ibid 9.204 Ibid.205 Ibid.206 Ibid 13-14.207 It is interesting to note that certain proponents of literary property construed (unauthorised)translations as permissible in terms of the law on the basis that they were beneficial for the generalpublic. For instance, in Information for Mess John Hinton (1773), it was maintained that:The freedom which is allowed, of borrowing thoughts, or making quotations, and eventranslations from preceding works, pleads strongly in favour of literary property;because it removes any pretence of hardship to the public, while others are refrainedonly from reprinting the identical work of an author in its own original form andfigure.Information for Messrs John Hinton et al, Edinburgh (1773), L Bently and M Kretschmer (eds),
Primary Sources on Copyright (1450-1900) 18 <http://www.copyrighthistory.org>.
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We may derive a Property from the Ideas of others, not only by improving andadding to them, but merely by employing more Labour on them. Thus theTranslator gains an Interest in the Ideas of an original Author, perhapscontrary to the Will of that Author; whereas in real Property the latter Rightmust flow from the Act of the first Proprietor. Whence arises this notableDifference? From hence, if I mistake not, in ideal Property the derivative rightneither diminishes nor subtracts from the original one, therefore there is noInjury done. It is otherwise in real Property, where the former Rightdiminishes in Proportion as the latter increases. Hence the Consent of the firstProprietor is necessary.208
The argument of the opponents of literary property was that if literary works wereto be construed as a form of property, why should an unauthorised translation notbe construed as an infringement of those property rights? Chief Justice De Greyexplicitly made this claim in the course of the proceedings of the House of Lords in
Donaldson v. Beckett209 when he observed that:

Nor is it possible to support the Respondents' claim upon this principle, andnot allow its operation in a variety of other cases, where, it is confessed on allhands, it cannot be allowed. Abridgments of books, translations, notes, aseffectually deprive the original author of the fruit of his labours, as directparticular copies, yet they are allowable.210
Notably, this claim severely weakened the position of the proponents of literaryproperty. To overcome this, they had to accept that the scope of the literary propertyright ‘should extend beyond the surface of the text’211 to cover translations and otherkinds of derivative uses. However, this course of action encountered two mainproblems. Firstly, once it was acknowledged that property rights ‘should extendbeyond literal copying (that is, beyond the surface of the text) print no longerprovided ‘the manner and facility for tracing the difference between one literary
208 An Enquiry into Literary Property, London (1762), L Bently and M Kretschmer (eds), PrimarySources on Copyright (1450-1900) 5 <http://www.copyrighthistory.org>.209 (1774) II Brown 129: 1 ER 837.210 United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17, col 990.211 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 32.
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work and another.’212 Secondly, the notion of literary property, construed with itsnew extended scope, came to be attacked by the opponents on the basis that it wasdetrimental to the public benefit (in particular for promotion of science andknowledge) since it sternly restricted the development of new works, includingtranslations and abridgements. Lord Camden, for instance, proclaimed:
This perpetuity now contended for is as odious and as selfish as any other, itdeserves as much reprobation, and will become as intolerable. Knowledge andscience are not things to be bound in such cobweb chains; when once the birdis out of the cage – volat irrevocabile – Ireland, Scotland, America, will affordher shelter, and what, then, becomes of your action?213

3.3.4. Modern Copyright Law and TranslationThe approach in Britain toward authors’ or copyright owners’ right to translate theirliterary and scientific works started to change with the emergence of moderncopyright law in the mid-19th century. While the modern copyright law initiallyrecognised the right to translate in a rudimentary form, by 1911 this right came tobe protected as one of the fully-fledged exclusive rights of the copyright owner. Themain reasons for this change of approach included the new way in which protectionof literary property was conceptualised under modern copyright law, and thechanged socio-economic and political background in Britain. In fact, the changedsocio-economic and political conditions in Britain not only influenced this new
212 Ibid, citing Francis Hargrave, An Argument in Defence of Literary Property (1774), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) 7-8<http://www.copyrighthistory.org>.213 United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17, cols 1000-1001. LordCamden further said:If there be any thing in the world common to all mankind, science and learning are intheir nature public juris, and they ought to be free and general as air or water. Theyforget their Creator, as well as their fellow creatures, who wish to monopolize hisnoblest gifts and greatest benefits. Why did we enter into society at all, but to enlightenone another’s minds, and improve our faculties, for the common welfare of thespecies? … Knowledge has no value or use for the solitary owner: to be enjoyed it mustbe communicated. ‘Scire tuum nihil est, nisi te scire hoc sicat alter’. Glory is the rewardof science, and those who deserve it, scorn all meaner views: I speak not of thescribblers for bread, who teaze the press with their wretched productions; fourteenyears is too long a privilege for their perishable trash. It was not for gain, that Bacon,Newton, Milton, Locke, instructed and delighted the world; it would be unworthy suchmen to traffic with a dirty bookseller for so much a sheet of a letter press: at 1000.
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conceptualisation of protection of literary property, it also called for acomprehensive law protecting literary property which was premised on thatconceptualisation. The result of this was the Imperial Copyright Act 1911.
3.3.4.1. New Conceptual Basis of Copyright ProtectionThe modernisation of copyright in the 19th century changed the conceptual basis ofcopyright protection. The recognition of authors’ translation rights was partly anoutcome of this change.As Sherman and Bently observed, modern copyright law was an outcome of ‘animportant transformation [which] took place in the law which granted propertyrights in mental labour’.214 Prior to the mid-19th century, the law that grantedproperty rights in mental labour was not organised in a consistent and meaningfulway. As such, there was no clear idea of what was meant by copyright law, althoughthe term ‘copyright’ was used frequently. However, by the 1850s or thereabouts,copyright law ‘emerged as a separate and distinct area of law replete with its ownlogic and grammar’.215 In other words, by this time ‘there was a much clearer ideaof what copyright law was and how it differed from the other areas of law whichprovided protection for mental labour’.216 Still, to enact a fully-fledged legislationwhich codified all the concepts of modern copyright law, Britain had to wait until1911.The modernisation of copyright brought significant changes to the conceptual basisof copyright law. One notable change related to the role of mental labour as ajustification for copyright protection. Prior to the mid-19th century, the mentallabour of the creator was the central factor which justified protection for literaryand scientific works. However, with the modernisation of copyright, the central
214 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 2-3.215 Ibid.216Brad Sherman, ‘Remembering and Forgetting: The Birth of Modern Copyright Law’ (1995) 10
Intellectual Property Journal 1, 5. ‘That is, there had been a transition from copyright as the right tocopy applicable to many types of creations, to a law of copyright as a distinct and discrete area oflaw’: 5 (citations omitted).
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position afforded to mental labour began to fade away. As Sherman and Bentlyobserved:
[A]s the law took on its modern guise it shifted its attention away from thelabour that was embodied in the protected subject matter to concentrate moreon the object in its own right. That is, instead of focusing, for example, on thelabour that was embodied in a book, on what was considered to be the essenceof intangible property, modern [copyright] law was more concerned with theobject as a closed and unitary entity; with the impact that the book had on thereading public, the economy and so on.217

This shift of copyright law’s attention away from mental labour had a significantimpact on extending copyright protection to translation rights. More specifically,under pre-modern copyright law, the mental labour and skill extended by thetranslators (in translating works) were weighed against granting an exclusive rightto the authors to translate their works. In other words, translating was not seen toinfringe the authors’ rights because (or in recognition) of the mental labourextended by the translator in translating the work. However, when the emphasisplaced on mental labour for granting exclusive rights began to fade, the oldjustification for refusing protection for translation rights was no longer watertight.Yet, at its emergence in the mid-19th century, the modern copyright law was not fullyprepared to easily discard the merits of the translators’ contribution. As such,modern copyright law still grappled with a range of issues, such as whether onlytranslation of works of domestic authors should be construed as infringement ofcopyright (as opposed to the works of foreign authors); whether all types oftranslation (both colourable and meritorious) should be construed asinfringements; or whether only colourable translation should be construed asinfringement. In fact, this uncertain status of the law becomes clearly discernible inthe writings of the leading copyright scholars in the second half of the 19th century.Curtis was among the first few scholars in the mid-19th century to address theconceptual basis of protection of translations under copyright law. He said that a
217 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 4.
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translation is considered a new literary work because of the ‘new labour’ spent inthe translation.218 The policy of copyright law was to encourage the creation of newworks. Therefore, encouraging translations was within the objectives of copyrightlaw.219
Having said that, however, Curtis raised an important question as to whether therule that a translation is a new work would only apply to translations of originalworks first published in a foreign country. This was because original works firstpublished in foreign countries did not receive copyright protection in the domesticcountry. As such, any person could translate an original work first published in aforeign country and publish that translation in the domestic country withoutinfringing upon the rights of the original author.220 In contrast, when the originalwork was first published in the domestic country, its author received copyrightprotection for that work within the domestic country. The question here waswhether any person could translate that original work and publish the translationin the domestic country without infringing upon the rights of the author. In otherwords, the question was whether the ‘new labour’ spent in the translation was‘sufficient to override the exclusive right of the original author in the matteritself?’221
218 George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 186-187.219 Ibid 187.220 As Curtis observed:Translation of a work published in a foreign country is the adoption of the matter inwhich no one has an exclusive right in the country where the translation is made, sinceit is there publici juris: and the translator impresses upon that matter so much of a newcharacter by his own labour, that the law treats his translation as a new product, andholds him entitled to a copyright, to protect this new product, as such. At the sametime anyone else may make a new translation.George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847)187-188.221 George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 188. See whereCurtis said, ‘where the matter of the work is not publici juris, is the new form given to it by translationsufficient to override the exclusive right of the original author in the matter itself?’: at 188.Also see where he observed:[I]t still remains a question, admitting of much doubt, whether a work, under theprotection of the statute, if printed in a foreign or a dead language, can be thus takenas the subject of a translator’s labor, so that by merely incorporating with the matterof the book the fruit of his own industry, he can entirely absorb the rights of theoriginal author: at 291
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Although the issue still remained uncertain under English law, Curtis believed thatthe new labour added by the translator was not always sufficient to override theexclusive rights of the original author.222 In particular, he said:
Where the adoption and use of the matter of an original author, whose work isunder the protection of copyright, is direct and palpable, and nothing new isadded but form or dress, or an immaterial change of arrangement, the law willtreat the alteration as merely colourable, and will stamp it with the characterof piracy. Whether the change of form, or dress, produced by a closetranslation, in cases where the original work is under the protection ofcopyright, can have any greater effect than belongs to a change of form ordress, in other cases, is an interesting question, not determined, as it seems tome, by the general principle of the law of England, which treats translations asoriginal works. This general principle was established only with reference totranslations of foreign works, not under the protection of copyright.223

At the same time, Curtis was also of the view that the adoption of a general principlethat the exclusive right of the original author would always override the new labouradded by the translator would be incongruous, particularly in the case of scientificworks.224 More specifically, he said that ‘in the case of a scientific work written, forinstance, in Latin, intended for the Learned, and intended to convey a new discovery,or other information peculiarly original’ it is possible to argue that translations give‘the work a new dress, in which the matter of it would be brought within the reachof far greater number of persons.’225 Further, it could be contended that these typesof translations were ‘not only meritorious, but [were] a result of new labour of apurely intellectual kind’.226 Yet, even in such a case, ‘the principle which allows thecharacter of originality to the product of new labour upon old materials, would …
222 He said,’[u]pon principle, I can have no doubt that’ a copyright-protected work can be ‘taken asthe subject of a translator’s labor, so that by merely incorporating with the matter of the book thefruit of his own industry, he can entirely absorb the rights of the original author’ ‘cannot be done’.George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 291.223 George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 188-189.224 Curtis said, ‘[n]otwithstanding the general principles of the English law in relation to translations,this question, I apprehend, would be not easy of solution, in the case of scientific work written.’George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 188.225 George Ticknor Curtis, A Treatise on the Law of Copyright (A Maxwell & Son, 1847) 188.226 Ibid (emphasis added).
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encounter the exclusive right of the original author in the matter of the workitself.’227
The imprecise conceptual basis of modern copyright law with regard to the right ofthe author to translate their works continued well into the last decades of the 19thcentury. This becomes particularly evident in the writings of Scrutton and Birrell. Inparticular, writing in 1896, Scrutton stated that on principle a translation wasclearly an infringement of copyright in the original work.228 Yet, courts ‘would drawa distinction between translations of poetry or prose having a literary merit andstyle, and translations merely mechanical, as of educational or scientific works.’229Similarly, writing in 1899, Birrell stated, ‘if the original book is entitled to protection,it would seem unreasonable to permit it to be translated without the consent of theowner of copyright.’230 Yet, in the case of certain types of translations, ‘it might be
227 Ibid. However, Curtis also said:Does … the mere act of giving to a literary composition the new dress of anotherlanguage, add to the case an element, which ought to take it out of the rule by whichreproduction in other forms is prohibited? The property of the original authorembraces something more than the words in which his sentiments are conveyed. Itincludes the ideas and sentiments themselves, the plan of the work, and the mode oftreating and exhibiting the subject. In such cases, his rights may be invaded, inwhatever form his own property may be reproduced. The new language in which hiscomposition is clothed by translation affords only a different medium ofcommunicating that in which he has an exclusive property; and to attribute to such anew medium the effect of entire originality, is to declare that a change of dress aloneannihilates the most important subject of his right of property. It reduces his right tothe narrow limits of an exclusive privilege of publishing in that idiom alone in whichhe first publishes. But we do not find that his privilege is thus circumscribed; becausea mere change of phraseology is not held to justify the adoption of matter that is underthe protection of the law; at 293 (citations omitted).228 Thomas Edward Scrutton, The Law of Copyright (William Clowes & Sons, 3rd ed, 1896) 134. Insupport of this proposition Scrutton cited Murray v Bogue (1852) 1 Drewry 353: 61 ER 487. In thatcase, it was held:If a foreigner translates an English work, and then an Englishman retranslates thatforeign work into English, that would be an infringement of the original copyright: at487.Referring to Murray v Bogue, Scrutton said, ‘if A. had published an English book, B. in Germany hadtranslated it into German, and C. in England had retranslated B.’s translation into English, the lawwould protect A.’s book from C.’s retranslation.  As a matter of inference it would also be protectedfrom B.’s translation if published in England’: at 134.229 Thomas Edward Scrutton, The Law of Copyright (William Clowes & Sons, 3rd ed, 1896) 134.230 Augustine Birrell, Seven Lectures on the Law and History of Copyright in Books (Cassell, 1899) 154.
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argued that the translator had expended more care in the production of histranslation than ever did the author on his so-called original work.’231
In contrast to this, the dawn of the 20th century witnessed the emergence of a clearerview of how modern copyright law should approach the question of translationrights. In fact, many scholars at this time were prepared to concede that all types oftranslation infringed copyright. The reason for this was perhaps best explained byMacGillivray. As he said:

A translation takes everything in a book but the actual words; it takes theselection of material and its arrangement, and is certainly a very materialtaking of the work and labours of another. The Translator is making a profitfrom the author’s work by using it in a manner in which the author might havehimself used it and made similar profit. The only real answer which thetranslator has is that he has expended a great deal of skilled labour in puttingthe author’s book into another form. This might have been a defence fifty yearsago, but I do not think it is a good defence now.232
3.3.4.2. New Socio-Economic and Political Conditions in BritainThe socio-economic and political conditions in Britain dramatically changed in the19th and early 20th centuries. The new socio-economic and political conditions notonly influenced modern copyright law to shift ‘its attention away from the labourthat was embodied in the protected subject matter to concentrate more on theobject in its own right’,233 but also facilitated, stimulated and even compelled Britainto fully implement this new formulation of the conceptual basis of copyrightprotection, which was in favour of a fully-fledged exclusive right of authors totranslate their literary and scientific works. In other words, as Sherman and Bentlystated, modern copyright law ‘was more concerned with the object as a closed andunitary entity; with the impact that the book had on the reading public, the economy
231 Ibid 154-155. Citing an example, Birrell said, ‘Coleridge introduced into his translation of Schiller’s“Wallenstein” lines of exquisite poetry, for which you may search in vain in the original play’: at 155.232 EJ MacGillivray, A Treatise upon the Law of Copyright (John Murray, 1902) 117.233 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 4.
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and so on.’234 Therefore, in protecting authors’ translation rights under thecopyright law of Britain, what was most important was the impact it had on thesocio-economic and political context in Britain or vice versa, rather the question ofmental labour per se.235
3.3.4.2.1. Power of Britain in the 19th CenturyIn the 19th century, Britain became a developed nation in terms of both economicstatus and literary, artistic and scientific activities. Against this background, none ofthe justifying factors for promoting translation that existed in Britain during the 15-18th centuries remained pertinent at the end of the 19th century.236
As Feather observed, when printing was first introduced in the 15th century:
234 Ibid.235 See Willem Grosheide, ‘General Introduction’ in Willem Grosheide (ed), Intellectual Property and
Human Rights: A Paradox (Edward Elgar, 2010) 3, 8, where it is observed that ‘modern intellectualproperty law was introduced primarily out of economic considerations’. See also Lionel Bently,‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio: FIT Newsletter491, 500, where Bently said that, ‘[c]opyright was no longer confined to a right to print and re-print,but was extended first to other markets for the work, and ultimately at the end of the nineteenthcentury to a right to all the significant financial benefits which accrued to the work itself.’ He referredto this change as a ‘change from the Gutenberg Model of copyright to the Market Model’: (citationsomitted).However, the mental labour expended by the translator was still considered as the decisive factor inaffording copyright protection for translations, sometimes, irrespective of whether they wereauthorised or unauthorised. In particular, Copinger and Easton argued:[In] the case of a person who translated a copyright work into another language …[w]hy, on principle, should anyone be at liberty to appropriate the translator’sindependent labour because his translation was not authorised by the author of theoriginal work, who does not see fit to prevent the publication of the translation? … Theargument that a piracy may be entitled to protection as copyright received supportfrom Art 2 of the Revised Convention of Berne, which provides that ‘translations’ areto be entitled to protection as original works, whereas Art 6 of the original BerneConvention only accorded such protection to ‘lawful’ translations. By deliberatelysupressing the word ‘lawful’ in the revised Convention the signatories to theConvention - including Great Britain - have signified their intention to protectunauthorised translations – of course, without prejudice to the rights of the originalauthor.Walter Arthur Copinger and JM Easton, The Law of Copyright (Stevens and Haynes, 5th ed, 1915) 52-53 (citations omitted) (emphasis added).236 As noted before, the main factors which justified translation during the early period of printing inBritain were: translation promoted access to knowledge of the common man (made knowledgecommon), printing translations was a means of safeguarding the business interests of printers, andlack of English books for printing necessitated printers to resort to translations.
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England, brought low by external defeat and sapped by civil war, lay at theedge of the world, isolated both by the surrounding sea and her obscure andvirtually unknown language. Even her great university at Oxford, once equalof Paris or Bologna, had fallen into provincial obscurity, while the Englishmenwho had absorbed something of the intellectual ferment which was brewingin Italy were few indeed. It was not very promising ground in which to plant aprinting press.237
By the mid-19th century, however, the situation in Britain was the completeopposite. As Baugh and Cable observed, by this time ‘[t]he success of the British onthe sea in the course of Napoleonic Wars, culminating in Nelson’s famous victory atTrafalgar in 1805, left England in a position of undisputed naval supremacy and gaveit control over most of the world’s commerce.’238 In addition, during the period of1700-1860, Britain led the world in the process of industrialisation.239 By the 1860s,Britain was the wealthiest country in Europe.240 Moreover, by the 1870s Britainappeared to dominate the international economy.241 Apart from this, by the mid-19thcentury the English language had already started to gain global momentum,especially in view of Britain’s economic power and the expansion of the Empire tomore than a quarter of the earth’s surface.242 More importantly, by this time the
237 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 6-7. Feather further noted:When continental Europe reopened to British trade and travellers in 1815, there wasa new and significant demand for English language books. As the leader of the coalitionwhich had defeated Napoleon, and as the only country which had fought againstFrance from the beginning to the end of the twenty-three years of war, Britain was thedominant power on the continent. British culture and British institutions, admired byEuropean elites in the eighteenth century, now became the envy of a much widerpublic; and English language began to progress towards being the lingua franca ofEurope: 186.238 Albert C Baugh and Thomas Cable, A History of the English Language (Routledge, 5th ed, 2002) 279.239 Nicholas Crafts, ‘Long-run Growth’ in Roderick Floud and Paul Johnson (eds), The Cambridge
Economic History of Modern Britain: Economic Maturity, 1860-1939 (Cambridge University Press,2004) vol 2, 1, 2.240 George R Boyer, ‘Living Standards’ in Roderick Floud and Paul Johnson (eds), The Cambridge
Economic History of Modern Britain: Economic Maturity, 1860-1939 (Cambridge University Press,2004) vol 2, 280, 282.241 C Knick Harley, ‘Trade, 1870-1979: From Globalisation to Fragmentation’ in Roderick Floud andPaul Johnson (eds), The Cambridge Economic History of Modern Britain: Economic Maturity, 1860-
1939 (Cambridge University Press, 2004) vol 2, 161, 161.242 Albert C Baugh and Thomas Cable, A History of the English Language (Routledge, 5th ed, 2002) 273.
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country was already witnessing a flourishing book trade with great potential foroverseas expansion.
3.3.4.2.2. British Book Trade in the 19th and Early 20th CenturiesAt the beginning of the 20th century, Britain had a well-developed book trade with alarge readership base for English books both at home and overseas. This meant thatBritain no longer needed to rely on translations in order to allow access toknowledge, as it had done before. It also meant that Britain was now moreconcerned about the rights and interests of the main stakeholders of the book trade,namely the authors and publishers.A notable feature of the British book trade during the 19th century was the massivegrowth of book production. As Barnes et al observed, ‘by the mid-nineteenth centurythe British book trade was transformed from a cottage trade into a massmanufacturing industry’.243 The ‘advances in industrial manufacture of paper,printing and binding’ immensely contributed to this transformation.244
Another notable feature of the British book trade during the 19th century was thatmarkets expanded both at home and overseas. Market expansion at home wasintegral in the transformation of the British book trade from a cottage trade into amass manufacturing industry. As Britain began to produce books on a mass scale asnever before, it had the potential to export ever more books to overseas markets.The market for books during the first two centuries of the introduction of printingin Britain was very small. From the 18th century onwards, however, there was anunprecedented growth in the demand for books. As Feather noted, the 18th centuryshowed ‘the beginnings of the final stages of the transformation of Britain into aprint-dependent society’.245 By the 20th century, the process was almost complete.
243 John Barnes et al, ‘A Place in the World’ in David McKitterick (ed), The Cambridge History of the
Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 595, 595.244 Ibid.245 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 85.
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The expansion of the market for British books was the cumulative result of numberof factors. The most important of these were the growth of a literate population, thetrade strategies used by publishers, and the reception of English books overseas.One of the main contributing factors to the growth of the market for books in 19thcentury Britain was its population growth. In particular, the second half of the 19thcentury was a time of unprecedented population growth in Britain. Between 1841and 1901, the population of England and Wales more than doubled.246 This meantthere were many more potential readers of English books (provided that they weresufficiently literate in English).At the same time that Britain was witnessing unprecedented population growth,there was also a remarkable growth in the levels of literacy. As Mitch observed, ‘[i]n1840, two-thirds of all grooms and half of all brides in England and Wales were ableto sign their names at marriage; in 1900, 97 percent of each group was able to doso.’247 Also, according to Sanderson:
In the period from 1870 to 1913 Britain achieved virtual total literacy in theworkforce. As measured by the capacity to sign one’s name literacy rose from80 percent in 1870 to 97 per cent by 1900. Even among criminal classes only19.3 per cent were still illiterate by 1898. In Scotland literacy rose from 90 percent in 1870 to 98 per cent in 1900 for men and from 80 per cent to 97 percent for women over the same period.248

Another factor that contributed towards growth of the market for books in the 19thcentury Britain was trade strategies employed by publishers. Trade practices in thebook trade in the 19th century Britain were highly influenced by the laissez-faireconcept, which was the dominant economic theory at that time. As such, themarketplace for books became more prominent and competition among publishersgrew even further. As Feather said, ‘[t]he marketplace was the master, and the
246 JA Banks, ‘Population Change and the Victorian City’ (1968) 11 (3) Victorian Studies 277, 277.247 David Mitch, ‘The Spread of Literacy in Nineteenth-Century England’ (1983) 43(1) Journal of
Economic History 287, 287.248 Michael Sanderson, Education and Economic Decline in Britain, 1870 to the 1990s (CambridgeUniversity Press, 1999) 3.
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successful publishers were those who recognised how the market wasdeveloping.’249
More importantly, free trade also compelled publishers to find new markets for theirbooks, some of which were newly created and others hitherto unexploited to thefull. The best example of the first category was the market for educational bookscreated by the expansion of education in the second half of the 19th century. Inparticular, the Elementary Education Act 1870250 ‘suddenly created a vast newmarket for elementary textbooks for the newly established Board Schools’.251 Thiseffect was particularly pronounced given the fact that ‘the number of elementaryschools increased by 50 percent in the first four years after the passage of the Act,and the number of attendances rose by half a million’.252
Low-income-earning reader groups in Britain and overseas English readers stillremained unexploited markets for the British book trade in the 19th century. Anotable characteristic of the low-income-earning groups was that although thereexisted a considerable demand in this market for books and other printed matter,that demand was severely restricted by the purchasing power of these groups. Inother words, cheap prices were a prerequisite for the demand for books and otherprinted matter in the market of the low-income earners. As such, if the publisherswere able to exploit this market they had to provide books and other printed matterat cheaper prices. However, one important obstacle that publishers encountered inthis regard was the cost of paper, which was kept artificially high by the continuedimposition of government duties and taxes. By the second half of the 19th century,however, the publishers were fortunate to overcome this obstacle when tax onpaper was abolished in 1861 (as was the tax on newspapers in 1855).253 Byswitching to cheaper methods of book production and distribution, publishers werealso able to provide books and other printer matter at a lower price. As Feather
249 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 104.250 Elementary Education Act 1870, 33 & 34 Vict, c 75.251 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 107.252 Ibid 116 (citations omitted).253 Ibid 112-113.
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observed, this provided publishers with the means 'to sell books in far greaternumbers than at any previous time in the history of the trade.’254
Increased demand for English books overseas was another factor that led to theexpansion of the British book trade in the 19th century. During this period, there wasa significant growth in the number of books exported to markets in continentalEurope, Unites Stated, Australasia, India, North America and other Britishpossessions.Increased demand for English books overseas in the 19th century was an outcome ofthe development of English language and the emergence of English-speakingcolonies and settlements. As English became a developed and widely spokenlanguage, English books began to be well received in Britain’s longstanding overseasmarkets in continental Europe. At the same time, the British Empire (particularlyEnglish-speaking colonies) and the United States provided a large readership basefor English books.Although the flow of books from Britain to continental Europe was nothing new,prior to the 19th century, language was a factor affecting the reception of Englishbooks in continental Europe. As Fabian and Spieckermann noted, English was not afamiliar language in many parts of the Continent well into the 19th century.255 ‘In1700, English was, in nearly every respect, a foreign language of which onlymerchants doing business with England and, perhaps, some polymathic scholars ormen of letters had a more than rudimentary knowledge.’256 However, ‘[b]y 1800, aheterogeneous cultural elite had acquired not only an uncommon command of thelanguage, but also an impressive familiarity with English culture.’257 Thus, from theearly 19th century onward, there were more continental readers who could read
254 Ibid 105.255 Bernhard Fabian and Marie-Luise Spieckermann, ‘The English Book on the Continent’ in MichaelF Suarez and Michael L Turner (eds), The Cambridge History of the Book in Britain 1695-1830(Cambridge University Press, 2009) vol 5, 523, 523.256 Bernhard Fabian and Marie-Luise Spieckermann, ‘The English Book on the Continent’ in MichaelF Suarez and Michael L Turner (eds), The Cambridge History of the Book in Britain 1695-1830(Cambridge University Press, 2009) vol 5, 523, 523.257 Ibid 523-524.
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English books. As a result, the continental market for English books expanded andthere was an acceleration of the flow of books from Britain to this market.258
While the continental market remained important for the British book trade, by thesecond half of the 19th century, the United States and colonial markets such asAustralasia, East Indies, South Africa and North America, became key overseasdestinations for British books. In particular, in the United States and English-speaking colonies, there was a large readership for English books. 259
Although the United States was an extremely important export market for Britain,260it was the most volatile owing largely to its postcolonial status.261 Australasia wasanother lucrative market in which a steep increase in sales was clearly visible. In1875, the Australasian market outstripped the United States to become the prime
258 Ibid 523, 541.259 As Davis noted:The British Empire was a captive market of vital significance to the British book tradein the late nineteenth century. The imperial book trade served two distinct marketswith separate sales channels: firstly, trade to the settler colonies, which consistedlargely of trade books for the white settler populations of Australia, New Zealand,Canada and South Africa and, secondly, trade to the occupied colonies, which waspredominantly in the form of schoolbooks for the colonial education system.Caroline Davis, Creating Postcolonial Literature: African Writers and British Publishers (Macmillan,2013) 17.Also see Alexis Weedon, Victorian Publishing: The Economics of Book Production for a Mass Market,
1836-1916 (Ashgate, 2003) 38. In particular, Weedon observed:The English-speaking colonies had limited printing facilities and often relied on Britishpublishers to send out recreational and instructive work. … According to the bluebooks, exports of books to British possessions in the most valuable colonial markets –Australasia, the East Indies, South Africa and North America – rose from a declaredvalue of £35 841 in 1828 to £787 304 in 1898: at 38.260 In 1858, the declared value (to customs) of books that were manufactured and exported fromBritain to the United States was £100 231. This was the highest when compared with other overseasmarkets such as Australasia, East Indies, South Africa and North America. Alexis Weedon, Victorian
Publishing: The Economics of Book Production for a Mass Market, 1836-1916 (Ashgate, 2003) 39.261 John Barnes et al, ‘A Place in the World’ in David McKitterick (ed), The Cambridge History of the
Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 595, 597. In particular, Barneset al observed:A number of other complicating factors were to make for its unpredictability as aconsumer of British books, the most obvious of which was a severe slump during theCivil War 1861-5. … [A] dramatic decline was registered in 1861 (£62 345), droppingeven further in the following year (£50 386). After the war, the market for Britishbooks was to see an immediate recovery, rising again to £176 183, a figureoutstripping all antebellum sales, followed by a general, though erratic, increaseduring the second half of the century: at 597-598 (emphasis added).
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overseas destination for British books, a position that it retained for the rest of the19th century.262 In addition, India was the third-most remunerative overseas marketoverall.263 In fact, this country was by far the largest export market for British booksduring the first half of the 19th century.264
3.3.4.2.3. The Rise of AuthorshipAn important outcome of the growth and expansion of the British book trade wasthe increase in power of the key stakeholders in the trade, namely authors andpublishers of books.265 The fact that Britain became a major producer and exporterof books meant that the rights and interests of authors and publishers had to beprotected at home as well as overseas as never before. From the mid-19th centurythere was more pressure on the British government to protect the interests ofauthors and publishers because they emerged as a powerful collective group. Therise of authorship in 19th-century Britain was a reflection of this. As a result, the
262 Ibid 598. In particular, Barnes et al noted:Perhaps the most dramatically visible rise in Britain’s overseas markets is detectablein the steep increase in Australasian sales throughout the century. Before theimmigrant boom of the 1850s book exports to Australia and New Zealand wererelatively modest, but nevertheless continued to register healthy increases between1828 (£3933) and 1848 (£27 249). By 1853, exports had risen to £142 154 and,although inconsistent thereafter, they continued to show healthy returns. Australiaand New Zealand eventually outstripped the USA to become the prime overseasdestination for British books in 1875, a position they retained for the rest of thecentury: at 598 (emphasis added).263 Ibid. As observed by Barnes et al:British East Indies, had been the most significant importer of British books in the earlyyears of the century. But, as British foreign policy shifted towards its Australasian andNorth American interests, Indian book sales nevertheless continued to rise steadily,peaking in 1890 at £154 422, and dropping to around £120 000 in the final years ofthe century: at 598 (emphasis added).264 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1196. As Bently noted:For much of the nineteenth century, India had been a (not insignificant) export marketfor books produced in Britain and targeted primarily at British readership: at 1196.265 See Catherine Seville, Literary Copyright Reform in Early Victorian England: The Framing of the
1842 Copyright Act (Cambridge University Press, first published 1999, 2003 ed) 5, where it isobserved that:The rapid changes in social and economic conditions were having a profound effect onthe book trade. Markets were increasing significantly, but so was competition: thebook trade had to adapt if it was to survive. Authors too were changing: their statusincreased as the popular market grew. Copyright was the bargaining counter whichpassed between the artist and the entrepreneur.
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British Parliament ultimately had to recognise authors’ translation rights in orderto safeguard the interests of authors and publishers.Although the latter part of the 18th century saw the emergence of the author as anoticeable figure in the field of law protecting literary and scientific works,266 it wasnot until the latter part of the 19th and early 20th centuries that authors became anestablished profession. As Leary and Nash observed, ‘[o]nly in the Victorian Britain… do we find a significant number of authors themselves claiming the mantle ofprofessional status’.267 However, the result of this was the emergence of the authoras an influential figure who could independently air their voice and agitate for rightsmore firmly than before.The emergence of the author as a professional and a dominant figure in the field ofcopyright in 19th-century Britain was largely a result of the expansion of the booktrade and individual success stories of certain renowned British authors of theperiod. In particular, owing to the expansion of markets and advanced technology,book production in Britain increased fourfold during 1846-1916.268 At the sametime, book prices were reduced by half.269 The amount of other printed material,such as magazines and newspapers, grew at an even more astounding rate.270 Assuch, literary activities in Britain expanded at a rapid rate, which meant that therewere more opportunities created for authors than ever before.271 Thus, by the
266 As Bracha observed:This happened on three distinct levels; the general new understanding of copyright asfocused on and built on the principle of protecting authors’ rights in their works; thediffusion into legal discourse and construction within it of the figure of the author asan original genius; and the change of actual legal status of authors.Oren Bracha, ‘Owning Ideas: A History of Anglo-American Intellectual Property (JSD Thesis, HarvardLaw School, 2005) 230.267 Patrick Leary and Andrew Nash, ‘Authorship’ in David McKitterick (ed), The Cambridge History of
the Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 172, 172.268 Ibid.269 Ibid.270 Ibid.271 See Catherine Seville, Literary Copyright Reform in Early Victorian England: The Framing of the
1842 Copyright Act (Cambridge University Press, first published 1999, 2003 ed) 26, where it is notedthat ‘[t]he growth in the reading public had naturally resulted in a larger market for books, enablingpublishers to buy more manuscripts and to pay more for them’.
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second half of the 19th century ‘[t]here was a growing sense that literature hadbecome a profession’.272 As Alexander Shand commented in 1878:
[I]n the last twenty years or so there have been changes in the world ofliterature that almost amounted to a revolution. Literature has taken its placeamong the professions; and its most magnificent pecuniary prizes are not whatthey once were, at all events the numbers of those who get a living by it havemultiplied almost indefinitely.273

The glory and the success achieved by individual authors like Charles Dickens wasalso an important reason for the increased number of entrants to the field ofauthorship in the 19th and early 20th centuries. More specifically, successfulnovelists like Dickens could reap substantial rewards for their works. Dickens’scareer, in particular, came to be seen as a powerful influence on authorship inVictorian Britain. As Leary and Nash observed:
The sheer scale of his success – the huge world-wide sales that continuedunbroken for year after year, the ubiquity of his novels’ characters in the printculture and the theatre of the time, the charismatic celebrity that broughtcrowds to his readings, the unprecedented (for a literary man) personalfortune – was itself a powerful influence on early Victorian society’s attitudetowards literary life.274

Agitation for Authors’ RightsUntil the 19th century, authors’ rights were more or less a conduit created and usedby book publishers in Britain to substantiate and achieve their own interests.However, when the author emerged as a dominant figure and started to air his/herown voice in the 19th century, it became difficult for the publishers to continue with
272 Patrick Leary and Andrew Nash, ‘Authorship’ in David McKitterick (ed), The Cambridge History of
the Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 172, 194.273 Cited in Patrick Leary and Andrew Nash, ‘Authorship’ in David McKitterick (ed), The Cambridge
History of the Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 172, 194.274 Patrick Leary and Andrew Nash, ‘Authorship’ in David McKitterick (ed), The Cambridge History of
the Book in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 172, 176. See William StClair, The Reading Nation in the Romantic Period (Cambridge University Press, 2004) 43, where it isstated that ‘Dickens devoted much effort to the cause of authorial copyright.’
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their old strategy. In other words, authors on their own started to advocate authors’rights to their benefit, rather than for the benefit of the publishers. However, this didnot mean that authors had to always be at loggerheads with publishers in advocatingtheir rights. To the quite contrary, the experience relating to the Copyright Act

1842275 (which was essentially a product of agitation by authors)276 showed authorsthat, if they were to improve their position, ‘it would have to be done in relation tothe existing structure of the publishing industry’ in which the publishers had aninevitable stake.277 In short, this meant that both parties had to work together insecuring each other’s rights and interests. Thus, much of the agitation starting fromthe second half of the 19th century surrounding protection of authors’ rights(copyright) in Britain were the collective efforts of both the authors and publishers.The agitation of book publishers in Britain for protection of their interests was long-standing. As observed before, booksellers increasingly used authorship as a conduitfor this purpose in the 18th century. However, from the 19th century, authors becamea separate interest group who agitated for the protection of their interests hand inhand with publishers. Moreover, rapid expansion of the book trade and its marketsin the 19th century meant that publishers and authors alike had to agitate for furtherprotection of their interests. Because these agitations were from key stakeholdersin a trade that formed an important part of the much larger picture of the economyof Britain, the British government could not keep them supressed for a long time.From the first half of the 19th century, international copyright protection became avery important means for British publishers and authors to protect their interests.In particular, British publishers and authors saw international copyright protectionas a plausible mechanism to safeguard their rights and interests in two ways: first,to prevent cheap reprints of their books from the domestic market; and second toprotect their rights in overseas markets.As observed earlier, by the mid-19th century there was considerable growth in thereception of English books in countries of the European continent. The negative
275 Copyright Act 1842, 5 & 6 Vict, c 45.276 John Feather, A History of British Publishing (Routledge, 2nd ed, 2006) 134.277 Ibid 137.



173

impact of this on the British book trade was that publishers in these countriesreprinted books at cheap prices, which ultimately resulted in these books beingpresent in the domestic market of Britain at lower prices than the prices of theiroriginal prints.278 Notably, such reprinting often happened in France.279 As BulwerLytton said in Parliament in 1837, ‘as soon as a book was published the press ofFrance reprinted it at one-fifth the original price, and the country thus becamedeluged with foreign piracies’.280 Thus, he claimed that ‘the Government ought totake steps to prevent such occurrences’.281
Although the International Copyright Act 1838282 and the International Copyright Act

1844283 were introduced by the British government with the aim of resolving thisissue, both these statutes proved to be counterproductive in concluding anycopyright protection arrangement with France. This was mainly because theprotection offered through these two statutes to authors in France was considerably
278 See Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black
Flag in the Nineteenth Century (Cambridge University Press, 2006) 22-23, 41-45. As Seville observed:This resulted in two grievances for the British publisher: the loss of the continentalmarket and a danger of encroachment on the domestic market as a result of the importof foreign reprints. These issues were closely linked, but the first of these seemedinitially a lesser concern. … By the mid-1830s, however, the appearance of foreignreprints in London bookshops, circulating libraries and the collections of readingsocieties was causing publishers great alarm: at 42.279 Ronan Deazley, ‘Commentary on the International Copyright Act 1838’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.280 United Kingdom, Hansard, House of Commons, 14 December 1837, vol 39, col 1092. See alsoCatherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag in
the Nineteenth Century (Cambridge University Press, 2006) 41-42, where it is noted that, ‘[d]uringthe 1820s the Paris publishers Bossange, Bailliere, Baudry and Galignani plied a highly successfultrade supplying British tourists with cheap reprints of the latest London publications. In 1830Bailliere opened a shop in London, much to the disgust of the local book trade’: (citations omitted).281 United Kingdom, Hansard, House of Commons, 14 December 1837, vol 39, col 1092.282 International Copyright Act 1838, 1 & 2 Vict, c 59. Section 13 of the Act specifically stated:Provided always, and be it enacted, That nothing in this Act contained shall beconstrued to prevent the printing, Publication, or Sale of any Translation of any Book,the Author whereof and his Assigns may be entitled to the Benefit of this Act.283 International Copyright Act 1844, 7 & 8 Vict, c 12. Section 18 of the Act specifically stated:Provided always, and be it enacted, That nothing in this Act contained shall beconstrued to prevent the printing, Publication, or Sale of any Translation of any Bookthe Author whereof and his Assigns may be entitled to Benefit of this Act.
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less than what British authors were to receive in return.284 In particular, both thesestatutes expressly excluded translation rights of authors from copyright protection,which was of much importance for the French.285 As Seville observed, this was a‘matter of such irritation to the French that it became an obstacle to an agreementwhich offered potentially enormous benefits to British authors and publishers.’286As such, recognition of authors’ translation rights under international copyright lawbecame inevitable if Britain were to conclude any international copyright protectionarrangement with France. Thus, the Convention between Her Majesty and the French

Republic for the Establishment of International Copyright signed in 1851 (commonlyreferred to as the Anglo-French Copyright Treaty 1851), made some provisions forthe protection of translation rights of French authors in Britain for a period of fiveyears, subject to certain procedural requirements.287 Notably, this required freshauthority from the British Parliament. The result of this was the International

284 Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 114. Also Deazleyobserved that:There is no doubt that at least the European states were reluctant to agree termsbecause reciprocal protection under the Act did not mean equal protection. Thelegislation, for example had been careful to limit the term of protection offered toforeign authors at no longer than that which was available to national authors underthe domestic legislation. The Copyright Act 1814 currently provided for a twenty-eightyear term of protection from the point of publication, after which, if the author wasstill alive, the copyright term would run for the rest of his natural life. By contrast, atthis time in France copyright lasted for the life of the author with a twenty year post-mortem term, whereas the Prussian copyright term lasted for the author’s life plus anadditional thirty years.Ronan Deazley, ‘Commentary on the International Copyright Act 1838’ in L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900) (2008) <http://www.copyrighthistory.org>(citations omitted).Moreover, while the International Copyright Bill 1838 was debated in the House of Commons, Milnesaid: Everybody knew that the circulation of English books in France was much moreextensive than that of French books in England, and it was very unlikely, therefore,that any such agreement, an agreement which, would, undoubtedly be most unpopularwith the book trade in Paris, would be entered into by the French government.United Kingdom, Hansard, House of Commons, 20 March 1838, vol 41, cols 1100-1101.285 Ronan Deazley, ‘Commentary on the International Copyright Act 1852’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.286 Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag
in the Nineteenth Century (Cambridge University Press, 2006) 51.287 Convention between Her Majesty and the French Republic for the Establishment of International
Copyright signed at Paris on 3 November 1851, art III.
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Copyright Act 1852,288 which gave authority of the Parliament to accede to theConvention and carry out its copyright obligations.289
The protection of authors’ translation rights in the International Copyright Act 1852was a compromise for Britain. As Lord Cranworth said, the rationale behindprotection of translation rights in the Act was that if ‘[Britain] should gainsomething, [it] should also lose something’.290 Also, when protecting translationrights in this Act, Britain did not fully accede to the proposal of the FrenchGovernment.291 This was because the protection of translation rights was necessaryfor Britain to create copyright relations with France in order ‘to prevent the piracy
288 International Copyright Act 1852, 15 & 16 Vict, c 12.289 An Act to enable Her Majesty to carry into effect a Convention with France on the Subject of
Copyright; to extend and explain the International Copyright Acts; and to explain the Acts relating to
Copyright in Engravings 1852.As Sherman and Bently noted, ‘there is no doubt that translation rights were introduced into Britishlaw in 1851 so as to bring domestic law into line with pre-existing Anglo-French copyright treaty.’Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: The British
Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 118 (citationsomitted).290 United Kingdom, Hansard, House of Lords, 30 April 1852, vol 121, col 4. In particular, LordCranworth said that ‘we should gain something, and should also lose something by this measure’.While, ‘he was not prepared to say whether the advantages would preponderate over thedisadvantages … [nevertheless he did] not offer the Bill any opposition.’291 While moving for leave to bring the International Copyright Bill in the House of Commons,Labouchere said:It has been strongly pressed upon the Government by France that we should extendthe protection now confined to original works to translations of works; and after somediscussion the British Government agreed to that proposal, with certain restrictionsand modifications. It [is] now intended to give protection to the authorised translationof the original work on certain terms. It seem[s] unjust and improper to placetranslations on the same or anything as original publications [because] there [is] aplain distinction between them.  It might, indeed, be contended that a translation,being the result of a new application of original labour, should be considered as anindependent work … Translations of works of imagination and poems, even of worksof fiction… must … be very imperfect, if they [do not have] in a great degree the meritof the original works. On the other hand, there [is] a class of works purely historicaland scientific … the translations of which [are] little more than mere reproductions ofthe original work, by a merely mechanical operation. Taking all these questions in toconsideration, it appeared to the Government that it would not be right to accede tothe proposal of the French Government, or to grant a very extended protection totranslations; but that it might be just, that it would be a great advantage to the authorof the original work, and that the general advantages of the arrangement would morethan counterbalance any inconvenience which might arise from it, if for a certainlimited period protection were given to the authorised translation of an original work.United Kingdom, Hansard, House of Commons, 13 February 1852, vol 119, cols 498-502.
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practiced on British authors’.292 On the other hand, however, translation rights wereconsidered adverse to the interests of Britain. As Lord Beaumont said in the Houseof Lords, these rights were ‘very injurious to literature and to the progress ofscience.’ 293 In addition, it was hardly believed at this time that translation rightswere essential to promote the interests of British authors.294 This meant that thescheme of protection of translation rights in the International Copyright Act 1852was very restrictive.295 In particular, the duration of the translation rights under thisAct was limited to five years. Also, these rights were only given to certain foreignauthors.296 Moreover, those foreign authors had to publicly reserve their right oftranslating the works and, within the first three months of publishing the originalworks, had to register the work with the Stationers' Company and to deposit a copyof the same with the British Museum, in accordance with the International Copyright

Act 1844. In addition, foreign authors had to publish a translation of at least part of
292 United Kingdom, Hansard, House of Lords, 30 April 1852, vol 121, col 4.  The Marquess ofNormanby explaining the reasons why a Bill of this nature was required said:It was necessary in France that French authors should be protected from unauthorisedtranslations, and our object was to prevent the piracy practised on British authors inFrance. M Galignani, who was no bad judge on such a subject, thought that this Bill wasan excellent Bill. The French Government had desired a much longer time for theprotection of French authors from unauthorised translators, and, under theinstructions of Lord Palmerston, he had obtained a considerable diminution of theperiod which the French Government originally proposed. The convention whichprotected copyright in the two countries reciprocally had met with general assentwhen it was first published in this country, and this Bill carried out that convention: atcol 4.293 United Kingdom, Hansard, House of Lords, 30 April 1852, vol 121, col 4. Lord Beaumont furthernoted that:The clause relating to dramatic pieces would … have the effect of giving to foreignauthors a monopoly in the representation of their plays in this country. It appeared,too, that newspapers were to be prevented from copying anything from the foreignnewspapers, unless the name of the paper from which the extract was taken should bementioned. Such a rule would interfere with the ordinary custom, and would be quiteunnecessary: at col 4.294 This was primarily because the main consumers in the markets (both domestic and foreign) forthe works of British authors were ‘English readers’. In fact, as Bently and Sherman observed, ‘[b]y farthe greatest concern of British authors and publishers was with copyright protection in Englishspeaking countries: the primary market for English language works’. Lionel Bently and BradSherman, ‘Great Britain and the Signing of the Berne Convention in 1886’ (2000-2001) 48 Journal of
the Copyright Society of the USA 311, 317. See also Catherine Seville, The Internationalisation of
Copyright Law: Books, Buccaneers and the Black Flag in the Nineteenth Century (Cambridge UniversityPress 2006) 22.295 International Copyright Act 1852, 15 & 16 Vict, c 12, ss 2-8.296 International Copyright Act 1852, 15 & 16 Vict, c 12, ss 2, 11.
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their work, either in the country of origin or within the British Dominions no laterthan one year after registration and deposit of the original, and register and deposita copy of the work in translation. 297
Agitation for Translation RightsFor most of the 19th century, translation rights were not a pressing need forpublishers and authors in Britain. However, the expansion of the British book tradeto India in the latter part of the 19th century changed this position. This was becausein the Indian market, where there was great potential demand for translations ofEnglish language works, translation rights became important for the Britishpublishers and authors to further their interests. In view of this, publishers andauthors in Britain started to agitate for translation rights in the latter part of the 19thcentury. The result of this was a series of Copyright Bills that proposed to protecttranslation rights of British authors. The Copyright Bill 1900 on which both theAustralian Copyright Act 1905 and the Sri Lankan Copyright Ordinance 1908 werebased was one of them.For a 19th-century British author, translation rights in Britain were not worthanything.298 Also, ‘[t]he question of Translations as infringements of copyright …rarely [arose] in England apart from the International question.’299 The reason forthis was that there was ‘no market in England for the translation into a foreign
297International Copyright Act 1852, 15 & 16 Vict, c 12, s 8; Lionel Bently, ‘Copyright, Translations,and Relations between Britain and India in the Nineteenth and Early Twentieth Centuries’ (2007) 82
Chicago-Kent Law Review 1181, 1216, n 169; Ronan Deazley, ‘Commentary on International Copyright
Act 1852' in L Bently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<www.copyrighthistory.org.>. Also see Catherine Seville, The Internationalisation of Copyright Law:
Books, Buccaneers and the Black Flag in the Nineteenth Century (Cambridge University Press, 2006)51, where it is stated that ‘[u]nauthorised translations of original works were prohibited undercertain rather cumbrous conditions.’298 While giving evidence before the Select Committee of the House of Lords on the Copyright Bill andthe Copyright (Artistic) Bill [HL] in 1899, Scrutton said:I do not think an English author’s rights of translation in the United Kingdom are worthanything.Select Committee, House of Lords, Report from the Select Committee of the House of Lords on the
Copyright Bill and the Copyright (Artistic) Bill [HL] (1899) 7 [76].299 Thomas Edward Scrutton, The Law of Copyright (William Clowes & Sons, 3rd ed, 1896) 134.
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tongue of an English work.’300 Because of this, the protection of translation rightsunder domestic copyright law was not a major concern of publishers and authors inBritain. As such, they did not agitate a great deal for recognition of translation rights.Partly because of this, the Royal Commission on Copyright (1878),301 which wasBritain’s ‘first major governmental review of the national, colonial, and internationalcopyright regime[s]’,302 did not recommend the protection of translation rights inthe national copyright regime of Britain, although it recommended that abridgementrights (the exclusive right of authors to abridge their works) should be soprotected.303 However, despite the silence of the Royal Commission’s Report ontranslation rights, the Copyright (No2) Bill 1879304 introduced by Lord Manners,305which was largely based on the Report’s recommendations, proposed to prohibitunauthorised printing of translations in Britain.306 Yet, the purpose of this Bill was
300 Ibid.301 United Kingdom, Commission to Make Inquiry with regard to the Laws and Regulations relatingto Home, Colonial, and International Copyright, Report of the Commissioners (C 2036, 1878).302 Ronan Deazley, ‘Commentary on the Royal Commission’s Report on Copyright (1878)’ in L Bentlyand M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<www.copyrighthistory.org.>.303 United Kingdom, Royal Commission to Make Inquiry with regard to the Laws and Regulationsrelating to Home, Colonial, and International Copyright, Report of the Commissioners (C 2036, 1878)xv [69]. In particular, the Commission said:[W]e recommend, that no abridgements of copyright works should be allowed duringthe term of copyright, without the consent of the owner of the copyright.304 A Bill to Consolidate and Amend the Law relating to Copyright 1879 (265).305 As stated in the Bill, it had been ‘prepared and brought by Lord John Manners, Viscount Sandonand Mr Attorney General’. While moving this Bill in the House of Commons (on 29 July 1879) LordManners said:[T]he Bill contained all the recommendations of the recent Royal Commission on thesubject, with the exception of two – that registration should be removed fromStationers’ Hall and undertaken by a Government Department, and the abolition of theprivilege of free copies to the Universities and Advocate’s Library at Edinburgh. Withthese two exceptions, all the main recommendations of the Commission would befound in a Code on the subject.United Kingdom, Hansard, House of Commons, 29 July 1879, vol 248, cols 1628-1629. See alsoCatherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag in
the Nineteenth Century (Cambridge University Press, 2006) 37, where it is observed that:The Royal Commission Report of 1878 strongly recommended the codification ofdomestic law … But the project was such a difficult and controversial one that nogovernment department could be persuaded to take it on. The Board of Tradeeventually consented to the introduction of a consolidating bill, but only on the clearunderstanding that it was to be in the personal charge of Lord John Manners, who hadchaired the Commission.306 A Bill to Consolidate and Amend the Law relating to Copyright 1879 (265), s 8(c).
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only to facilitate discussion among the various stakeholders on suitable copyrightlegislation for Britain and the Empire rather than to pass it in the Parliament.307Apart from this, the Copyright Bill 1881, initiated by a committee of the LawAmendment Society under the umbrella of the Social Science Association,308 did notpropose to confer translation rights on domestic authors, although it did propose toconfer limited translation rights on certain foreign authors.309
During the last decade of the 19th century, there was increased agitation bypublishers in Britain to protect translation rights in the domestic copyright law. Thiswas particularly because of the Indian market for translations of English books.As already observed, India constituted one of the major overseas markets for theBritish book trade throughout the 19th century.310 An important characteristic ofBritain’s major overseas markets for books during much of the 19th century was thatthey were primarily concerned with English language works.311 This was even so inIndia, where a multiplicity of languages was in existence.312 However, as Bently
307 On 12 June 1879, in response to a query of Hanbury-Tracy in the House of Commons as to whether‘it is still the intention of the Government to introduce a Bill to deal with the Law of Copyright’ LordManners said, ‘he hoped to be able during the Session to bring in a Bill on the subject of the Law ofCopyright, not with any hope of passing it; but in order that it might be circulated in the Colonies,which would be affected by any change’. United Kingdom, Hansard, House of Commons, 12 June 1879,vol 246, col 1706. Also, while moving the Copyright (No 2) Bill 1979 in the House of Commons on 29July 1879, Lord Manners said that ‘[t]he Bill was introduced, not with the object of becoming law thisSession, but that it might be circulated during the Recess, not only at home, but in Colonies.’ UnitedKingdom, Hansard, House of Commons, 29 July 1879, vol 248, cols 1628-1629.See also Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black
Flag in the Nineteenth Century (Cambridge University Press, 2006) 37, 276.308 Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag
in the Nineteenth Century (Cambridge University Press, 2006) 37, 277.309 A Bill to Consolidate and Amend the Law relating to Copyright 1881, ss 84-88.310 As Barnes et al observed:British East Indies, had been the most significant importer of British books in the earlyyears of the [19th] century. But, as British foreign policy shifted towards itsAustralasian and North American interests, Indian book sales nevertheless continuedto rise steadily, peaking in 1890 at £154 422, and dropping to around £120 000 in thefinal years of the century.John Barnes et al, ‘A Place in the World’ in David McKitterick (ed), The Cambridge History of the Book
in Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 595, 598 (emphasis added).311 Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of the Berne Convention in 1886’(2000-2001) 48 Journal of the Copyright Society of the USA 311, 317.312 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1196-1197.
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pointed out, at least from the mid-19th century onwards there was an increasingdemand in India for translations of English books.313 This in fact created a lucrativemarket in India for translations of British books. Because of this, the protection oftranslation rights of British authors in India became important for Britishpublishers.In the late 19th century, ‘India, like many British colonies, was the beneficiary ofthree copyright regimes.’314 These were the ‘imperial regime’ embodied in theBritish Copyright Act 1842, the ‘national regime’ incorporated in the Indian
Copyright Act 1847, and the ‘international copyright regime’ incorporated in theBritish International Copyright Acts.315 However, none of these copyright regimesprotected the translation rights of British authors. In particular, two decisions of theIndian courts, namely Munshi Shaik Abdurruhma’n v Mirza’ Mahomed Shira’zi316 and
Macmillan v Shamsul Ulma M Zaka,317 clearly held that translation rights were not
313 Ibid 1191-1192.314 Ibid 1183.315 Ibid 1183-1184.316 (1890) 14 ILR (Bombay) 586. Parsons J who decided this case said that ‘[n]either … under Englishlaw nor under Act XX of 1847 can I hold that the defendant has infringed the plaintiffs’ copyright bytranslating his book’: at 590. While stating that the ‘definition given in [Section 5 of the Copyright Act
1842] does not mention translation’, he also observed:It is apparent that a translation and a copy stand on different footings; on the formerthe skill and time and labour of another have been employed, and a book has beenproduced available for a different class or race of readers … Under English law itappears that a translation has been always considered to be an original composition:at 589.317 (1895) 19 ILR (Bombay) 557. Farran J delivering the decision in this case said that ‘[c]opyright isdefined by [the Copyright Act 1842] to mean “the sole and exclusive liberty of printing or otherwisemultiplying copies of any subject to which the said word is therein applied”’: at 567. As ‘[t]ranslationsof copyrighted books are not referred to in the Act’, ‘it is difficult to understand why they should notbe mentioned in the Act if they were to be prohibited by it’: at 568. This was particularly so because‘[a]t the date of the Act of 1842 … there had been a current of judicial opinions to the effect thattranslations were not copies, and that a person, by translating a work, did not infringe the author’scopyright’: at 568-569. Further, according to Farran J, ‘if the Legislature in that year intended toprohibit translations, [it would be strange] that they should not have used some apt words to effecttheir purpose’: at 569.It is pertinent to note that Farran J’s line of thinking about translation rights under the Copyright Act
1842 appears to represent the correct view also because of the fact that a clause in the Copyright Bill1837 introduced by Sergeant Talfourd and other subsequent Bills which culminated in the Copyright
Act 1842 specifically stated that that translation of a copyright protected work will not amount toinfringement of copyright. Although this clause was deleted in the Copyright Act 1842, the deletionappears to have been made because the clause was redundant. A Bill to Consolidate and Amend theLaws relating to Copyright in Printed Books, Musical Compositions, Acted Dramas, and Engravings,to provide Remedies for the Violation thereof, and to extend the Term of its Duration 1837 (380), s
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protected under the Copyright Act 1842. Since the Indian Copyright Act 1847 trackedthe British Copyright Act 1842,318 it too did not protect translation rights. Moreover,since India was a dominion of Britain, its international copyright legislation couldnot be applied to protect the translation rights of British authors in India.319
The initial response of British publishers to this situation was to lobby theGovernment of India for legislation to protect translation rights. Failing that, theystarted lobbying British Parliament for an imperial copyright regime in India thatwould have protected translation rights. To this end, Copyright Bills wereintroduced in the British Parliament in 1897, 1898, 1899 and 1900 that proposed toprotect translation rights of British authors.320 However, because of a number of
13 proviso; A Bill to Amend the Law relating to Copyright 1837-38 (164), s 19 proviso; A Bill toAmend the Law relating to Copyright 1837-38 (461), s 17 proviso; A Bill to Amend the Law relatingto Copyright 1839 (19) s, 17 proviso; A Bill to Amend the Law of Copyright 1840 (61), s 15 proviso;A Bill to amend the Law of Copyright 1841 (29 January 1841), s 15 proviso; A Bill to amend the Lawof Copyright 1842 (79), s 15 proviso; A Bill to amend the Law of Copyright 1842 (139), s 15 proviso;A Bill to amend the Law of Copyright 1842 (194), s 15 proviso.  Also see United Kingdom, Hansard,House of Commons, 20 April 1842, vol 62, cols 890-893; See also Catherine Seville, Literary Copyright
Reform in Early Victorian England: The Framing of the 1842 Copyright Act (Cambridge UniversityPress, first published 1999, 2003 ed) 240, 245-247.318 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1185. See also
Macmillan v Shamsul Ulma M Zaka (1895) 19 ILR (Bombay) 557, 567, where it was stated that ‘IndianAct XX of 1847’ is ‘a reproduction’ of Copyright Act 1842 ‘with certain necessary alterations’.319 See United Kingdom, Hansard, House of Lords, 19 July 1897, vol 51, cols 387-389, where LordMonkswell said:Under the Act of 1842 there is no protection whatever for translations in England.Under the Berne Convention we are to have protection for translations of Englishworks if they are published in other countries, but we have nothing giving protectionfor translations published within the British dominions, and such a case has occurred.… A concrete case occurred some years ago in India. Your Lordships probably areacquainted with the name of 'Todhunter's Arithmetic.' That was translated into anIndian language, and published there and went through some 20 editions. Thepublishers, on behalf of the proprietors, tried to stop it, but they found by the decisionof the Judge, which was a righteous decision according to the law, that they could notstop it. They could have stopped it if it had been published in Italy or France orGermany, but not when it was published within our own dominions.320 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1211-1213; Copyright(Amendment) Bill 1897 [HL]; Copyright (Amendment) Bill 1898 [HL]; Copyright Bill 1899 [HL];Copyright Bill 1900 [HL] [295].See also Select Committee, House of Lords, Report from the Select Committee of the House of Lords on
the Copyright (Amendment) Bill [HL] (1897); Select Committee, House of Lords, Report from the Select
Committee of the House of Lords on the Copyright Bill [HL] and Copyright (Amendment) Bill [HL](1898);  Select Committee, House of Lords, Report from the Select Committee of the House of Lords on
the Copyright Bill and the Copyright (Artistic) Bill [HL] (1899); ,  Select Committee, House of Lords,
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practical issues, such as insufficient time for both houses in the Parliament to gothrough the provisions in the Bills and cumbersome attempts at consolidation ofcopyright, all of these Bills failed. 321 As Britain got engaged with the South Africanwar by 1901 and had ‘more pressing concerns’, all the efforts of the Britishpublishers seeking protection of translation rights in the domestic copyright law ofBritain came to a standstill.322
3.3.4.2.4. Britain’s Accession to the Berne ConventionWhile British publishers and authors remained desirous of securing a legislationthat would protect authors’ translation rights in Britain, ultimately it was the Berne

Convention that enabled this to happen. Although the original version of the Berne

Convention required Member Countries to protect translation rights (of authors inother Member Countries) in their copyright laws for a period of 10 years, the Berlinrevision of 1908 (Berlin Act 1908) required Member Countries to extend protectionfor these rights for the entire duration of copyright protection.323 In the course ofimplementing the provisions of the Berlin Act 1908 (including that which requiredextended protection for translation rights) into copyright law of Britain through the
Imperial Copyright Act 1911, Britain also protected translation rights of the British(domestic) authors for the first time in the history of the country. As such, the Berne

Convention was a blessing for authors and publishers who sought protection ofauthors’ translation rights in the domestic copyright law of Britain. Nonetheless,Britain’s accession to this Convention was purely a result of the need to protect therights and interest of British authors and publishers overseas.The single most important reason that persuaded Britain to actively get involved inthe negotiation process leading to the Berne Convention was the expectation that theinterests of British publishers and authors would be protected in the United
Report from the Select Committee of the House of Lords on the Copyright Bill [HL] and the Copyright
(Artistic) Bill [HL] (1900).321 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1211-1213.322 Ibid 1213.323 Berlin Act 1908 of the Berne Convention, art 8.
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States.324 The reason for this was the unprecedented level of piracy of British booksin the United States. In fact, creating an international copyright arrangement withthe United States, one that could prevent such piracies, was one of the mainaspirations of Britain during the 19th century.325 As the Board of Tradeacknowledged in 1875, ‘[f]or England … by far the most important Internationalquestion is that of an arrangement with the United States and perhaps the next mostimportant question is that of Copyright in English and English-speaking Colonies’.326As such, the decision of the United States government to send a delegate to the 1885Pre-Berne Conference was a compelling reason for Britain to participate actively inthe Berne negotiation process. As Sherman and Bently noted, the presence of theUnited States delegate at Berne negotiations re-assured the British that ‘even if theUS did not sign the Convention (which Adams and Bergne thought it would), theBritish ratification would not prejudice potential Anglo-American relations’.327
Another important reason persuading Britain to actively participate in thenegotiation process leading to the Berne Convention was the need to maintain theexisting levels of international copyright protection which it had secured in Europe.In particular, British government thought that once the Berne Convention came intooperation, the existing bilateral arrangements into which Britain had entered withother countries in Europe would come to an end.328 Thus, the need to maintain theexisting levels of international copyright protection in Europe required Britain totake a more affirmative approach towards acceding to the Berne Convention.329

324 Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of the Berne Convention in 1886’(2000-2001) 48 Journal of the Copyright Society of the USA 311, 334-335.325 According to Seville, ‘[a]n agreement with America that she would recognise British copyrightwould have been a great prize, and it was sought as early as the 1830s.’ Catherine Seville, The
Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag in the Nineteenth Century(Cambridge University Press, 2006) 3.326 Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag
in the Nineteenth Century (Cambridge University Press, 2006) 65.327 Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of the Berne Convention in 1886’(2000-2001) 48 Journal of the Copyright Society of the USA 311, 335 (emphasis added).328 Ibid 333-334.329 Also, as Seville observed, by 1885 ‘it finally became clear that unilateral or bilateral action wouldnot be sufficient to safeguard British copyright interests overseas.’ Catherine Seville, The
Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag in the Nineteenth Century(Cambridge University Press, 2006) 41.
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Britain ultimately acceded to the Berne Convention in 1887,330 which requiredMember Countries to protect translation rights in their copyright laws for a periodof 10 years. To enable ‘Her Majesty to accede to the convention’ and to allow Britainto carry into effect the provisions of the convention, British Parliament enacted the
International Copyright Act 1886.331 In essence, this Act accorded translation rightsthe ‘same status as the basic right of reproduction’, subject to the exception that if atranslation had not been produced in English language after 10 years from the dateof publication of a work, the translation rights in that work were forfeited.332 Yet,this Act (similar to the International Copyright Act 1852) only applied to certainforeign authors and thus, translation rights of the British (domestic) authorsremained unprotected.333

330 Great Britain signed the Berne Convention on 9 September 1886 and ratified it on 5 September1887. The convention entered into force in Great Britain on 5 December 1887. WIPO, Treaties and
Contracting Parties: Contracting Parties – Berne Convention – United Kingdom<http://www.wipo.int/treaties/en/remarks.jsp?cnty_id=1043C>.331 International Copyright Act 1886, 49 & 50 Vict, c 33. See specifically, Preamble to the International
Copyright Act, 1886. See also Ronan Deazley, ‘Commentary on International Copyright Act 1886' in LBently and M Kretschmer (eds), in Primary Sources on Copyright (1450-1900) (2008)<www.copyrighthistory.org>; Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of theBerne Convention in 1886’ (2000-2001) 48 Journal of the Copyright Society of the USA 311, 336-337.332International Copyright Act 1886, 49 & 50 Vict, c 33, s 5. As Deazley noted:This provision … actually exceeded the requirements of the Convention (whichrequired that translations be protected only for ten years from publication); however,when the text of the Convention was revised at the Paris Conference 1896, theprotection for translations was extended so that it mirrored the provisions of the 1886Act.Ronan Deazley, ‘Commentary on International Copyright Act 1886' in L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900) (2008) <www.copyrighthistory.org>.333 In particular, Section 5 of the International Copyright Act 1886 stated:Where a work being a book or dramatic piece is first produced in a foreign country towhich an Order in Council under the International Copyright Acts applies, the authoror publisher, as the case may be, shall, unless otherwise directed by the order, havethe same right of preventing the production in and importation into the UnitedKingdom of any translation not authorised by him of the said work as he has ofpreventing the production and importation of the original work.Provided that if after the expiration of ten years, or any other term prescribed by theorder, next after the end of the year in which the work, or in the case of a bookpublished in numbers each number of the book, was first produced, an authorisedtranslation in the English language of such work or number has not been produced,the said right to prevent the production in and importation into the United Kingdomof an authorised translation of such work shall cease.
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The revision of the Berne Convention in 1908 saw a substantial extension of thescope of protection of translation rights. In particular, Article 8 of the Berlin Act 1908provided for the protection of translation rights for the full term of copyrightprotection.334 Apart from this, the Berlin Act required many other substantialchanges to be made to the domestic copyright law of Britain, if it were to accede toand comply with the revised Berne Convention. Accordingly, the Board of Trade in1909 appointed a departmental Committee chaired by Lord Gorell to advise on thelegislative changes necessary to give effect to the revised Convention. The report ofthis committee, popularly referred to as the Gorell Report,335 ‘recommendedstrongly that [British] copyright law should be made “intelligible and systematic”and brought into line with that of other nations as far as was practicable.’336 ‘Onalmost all issues the committee recommended that the Convention’s approachshould be adopted’. 337 With regard to Article 8 of the Berlin Act, the Committee said:
There is no conclusive authority qua British domestic law as to exclusivetranslating right in the author.
It is to be observed that as regards copyright in books the rights of translationconstitute its chief value to authors in countries other than their own.
The Article should be adopted, and legislation will be required both in respectof domestic law and also in respect of that law as applied to internationalrelations. This will involve a provision to the effect that every author shall

334Berlin Act 1908 of the Berne Convention, art 8. In particular, it stated:The authors of unpublished works, being subjects or citizens of one of the countries ofthe Union, and the authors of works first published in one of those countries shallenjoy, in the other countries of the Union, during the whole term of the right in theoriginal work, the exclusive right of making or authorising a translation of their works.
335 Law of Copyright Committee, Report of the Committee on the Law of Copyright 1909 (Cd 4976,1910).
336 Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag
in the Nineteenth Century (Cambridge University Press, 2006) 38.337 Catherine Seville ‘Copyright’ in David McKitterick (ed), The Cambridge History of the Book in
Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 214, 236
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enjoy during the whole term of right over the original work, the exclusive rightof making or authorising a translation of that work …338
Britain also held an Imperial Copyright Conference in 1910 to consider whether ornot to ratify the Berlin Act 1908. This Conference, which ‘proved extremelyconstructive’, recommended that the Berlin Act ‘should be ratified by the Imperialgovernment on behalf of the various parts of the Empire; and that reservationsshould be kept at minimum’.339 The upshot of this was the Imperial Copyright Act

1911, which came into force on 1 July 1912, that is, pursuant to Britain’s ratificationof the Berlin Act of the Berne Convention on 4 June 1912.340
3.4. ConclusionThe British model of copyright law that was introduced into Sri Lanka when SriLanka was a colony of Britain was inimical to the timely and affordable translationof copyright protected works. This was because it recognised copyright owners’translation rights without commensurate exceptions. The British model of copyrightlaw introduced into Sri Lanka was a mechanism that was designed to address theneeds and interests of the book trade and the public in Britain. The British model ofcopyright law did not recognise the right to translate as a fully-fledged exclusiveright of the copyright owners until the 20th century, largely because liberty totranslate literary and scientific works was seen as important to allow and topromote access to knowledge. However, when Britain became a developed countryin the field of literature, arts and science, and an exporter of copyright protectedworks, it became necessary for the British model of copyright law to recognise theright to translate as a fully-fledged exclusive right of the copyright owners. Since SriLanka was, and continues to be, a developing country that is dependent on copyrightprotected scientific and technical books and learning materials produced in
338 Law of Copyright Committee, Report of the Committee on the Law of Copyright 1909 (Cd 4976,1910) 19-20.339 Catherine Seville ‘Copyright’ in David McKitterick (ed), The Cambridge History of the Book in
Britain 1830-1914 (Cambridge University Press, 2009) vol 6, 214, 236.340 Ibid 237.
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developed countries, the British model of copyright law did not suit the needs andinterests of Sri Lanka.
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CHAPTER IV

WIPO MODEL OF COPYRIGHT LAW AND TRANSLATION

[1979 - 2003]

4.1. IntroductionThe copyright regime implemented from 1979 to 2003 marks the second stage ofthe history of Sri Lankan copyright. During this period, Sri Lankan copyright law wasexclusively determined by the Code of Intellectual Property Act 1979 (IP Code).1 The
IP Code was an all-embracing intellectual property statute which provided for acopyright regime. Although the IP Code was passed by the Sri Lankan Parliament, itwas prepared under the guidance of the World Intellectual Property Organisation(WIPO). As a result, the copyright regime in the IP Code closely followed the WIPO

Model Law on Copyright for Developing Countries.2 Thus, the copyright regime thatwas enforced in Sri Lanka from 1979 to 2003 can be called a ‘WIPO model ofcopyright law’.This chapter will examine how the way in which the WIPO model of copyright lawprotected copyright owners’ translation rights affected the translation of scientificand technical books and learning materials in Sri Lanka. It will also examine thereason for the way in which the WIPO model of copyright law protected copyrightowner’s translation rights.As demonstrated in this chapter, the way the WIPO model of copyright law protectedcopyright owners’ translation rights restricted Sri Lanka’s ability to translate
1 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka).2 Indunil Nirupadi Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement (MahapolaPublications, 1999) 4; TSK Hemaratne, ‘Intellectual Property Law and E-Commerce in Sri Lanka:Towards a Jurisprudence based on Constitution, Roman-Dutch Law and Buddhist Principle’ (PhDThesis, Queen Mary, University of London, 2005) 23; DM Karunaratna, An Introduction to the Law of
Copyright and Related Rights in Sri Lanka (Sarvodaya Vishva Lekha Publication, 2006) 7.The WIPO Model Law on Copyright for Developing Countries is also referred to as the Tunis Model Law
on Copyright for Developing Countries.
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scientific and technical books and learning materials and to reproduce thetranslations in large quantities in a timely and affordable manner. The WIPO modelof copyright law, therefore, did not facilitate access to scientific and technicalknowledge in Sri Lanka. The main reason for the way in which the WIPO model ofcopyright law protected copyright owners’ translation rights was Sri Lanka’smembership to the Berne Convention and the adherence of the WIPO model ofcopyright law to the WIPO Model Law on Copyright for Developing Countries which,in turn, was based on the provisions of the Berne Convention.The way in which the Berne Convention requires Member Countries to protectcopyright owners’ translation rights is inimical to timely and affordable translationin developing countries like Sri Lanka. This is because the balance which is struck inthe Berne Convention between copyright owners’ translation rights and the users’ability to access translations of copyright protected works is tilted in favour of thecopyright owners.3 Since developing countries mostly represent the interests of theusers of copyright protected works, the Berne Convention is unsuitable fordeveloping countries. The reason for this is that the Berne Convention is inherentlyan instrument that has been initiated and developed to advocate the interests of thecopyright exporting developed countries in Europe such as France, Germany andBritain.4 This is evident from the history of the way in which protection oftranslation rights has evolved in the Berne Convention. Therefore, this chapter alsotraces the evolution of the protection of translation rights in the Berne Conventionfrom its inception up to the present.

3 As Basalamah observed, ‘[f]rom the beginning, the Berne Convention provided a high level ofprotection for copyrights, and has been constantly expanded through various revisions.’ SalahBasalamah, ‘Compulsory Licensing for Translation: An Instrument of Development?’ (2000) 40(4)
IDEA: The Journal of Law and Technology 503, 504.4 See Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in theNineteenth and Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1240,where it is noted:The Europeans had developed, in the various versions of Berne, a set of internationalnorms well-suited to their own cultural and moral values (particularly romanticauthorship and natural law), and which met the demand of their own culturalindustries, particularly those of established and reputable book publishers.
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4.2. Background to the WIPO Model of Copyright LawThe copyright law contained in the IP Code (WIPO model of copyright law) was thefirst homemade copyright regime in independent Sri Lanka.5 By repealing theapplication of the Imperial Copyright Act 1911, it replaced the British model ofcopyright law enforced in Sri Lanka for more than seven decades.6The WIPO model of copyright law came about as a direct result of the free marketeconomic policy introduced to Sri Lanka in 1977, which had the objective ofstimulating rapid economic development.7 This free market economic policy placeda great deal of emphasis on encouraging innovation, creativity, foreign investmentand private entrepreneurship. However, the set of commercial laws that was inoperation in Sri Lanka at this time was not conducive to this free market economicpolicy. The main reason was that by the 1970s most of these laws, which had beenformulated during the British rule (1796-1948), were outdated and obsolete. In fact,while moving the second reading of the Bill that became the IP Code in Parliament,Minister Athulathmudali said:
There is no point in … talking about improving [the Sri Lankan] economy,having more exports and imports, if [the country’s] legal structure is as ancientas the hills and does not keep up with modern development.8

5 In fact, while moving the second reading of the Code of Intellectual Property Bill 1979 in the SriLankan Parliament, Minister Athulathmudali said:Our country has never had a copyright ordinance until this was introduced. Until now,it was 99 percent based on English law…The English law of 1911 applied to Sri Lankaand we have carried on with that. That is, their interests were accepted here - all theirEnglish copyright and their right to use this country as part of England as far ascopyrights law in England was concerned.Sri Lanka, Parliamentary Debates, 25 May 1979, col 501.See also DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha Publication, 2006) 7, where it is observed that the IP Code ‘was the firstever-successful attempt made in the country to introduce a modern copyright law afterindependence’.6 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 187. See also DM Karunaratna, An
Introduction to the Law of Copyright and Related Rights in Sri Lanka (Sarvodaya Vishva LekhaPublication, 2006) 7.7 See Sri Lanka, Parliamentary Debates, 25 May 1979, cols 501-502; Indunil Nirupadi Abeyesekere,
Sri Lankan Copyright Law and the TRIPS Agreement (Mahapola Publications, 1999) 1-3.8 Sri Lanka, Parliamentary Debates, 25 May 1979, col 500.
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The position was the same in relation to copyright law in Sri Lanka. The copyrightlaw that was in force in Sri Lanka in 1977 was the Imperial Copyright Act 1911 whichwas not only outdated by this time, but also advocated the British interests ratherthan the Sri Lankan interests.By the 1970s, the Imperial Copyright Act 1911 was outdated because it remainedvirtually in the form in which it was originally enacted in Britain.9 In contrast, Britainhad revised and substituted provisions of the Imperial Copyright Act through the
Copyright Act 195610 to cope with new technological advances and changedcircumstances in that country.11
As was observed in the previous chapter, the Imperial Copyright Act 1911 was astatute which predominantly catered to the interests of the key stakeholders in theBritish publishing industry. Such a statute was not in the best interests of Sri Lanka,particularly in view of the differential approach to copyright protection by adeveloped country like Britain and a developing country like Sri Lanka.12 In fact, as
9 Sri Lanka continued with the Imperial Copyright Act 1911 from 1912 to 1979 without any materialrevision. See TSK Hemaratne, ‘Intellectual Property Law and E-Commerce in Sri Lanka: Towards aJurisprudence based on Constitution, Roman-Dutch Law and Buddhist Principle’ (PhD Thesis, QueenMary, University of London, 2005) 186-187.10 Copyright Act 1956, 4 & 5 Eliz 2, c 74. In fact, the Copyright Act 1956 repealed the Imperial Copyright
Act 1911 except Sections 15, 34 and 37. Copyright Act 1956, 4 & 5 Eliz 2, c 74, s 50, Ninth Schedule.However, paragraph 41 of the Seventh Schedule to the Copyright Act 1956 stated:In so far as the Act of 1911 or any Order in Council made thereunder forms part of thelaw of any country other than the United Kingdom, at a time after that Act has beenwholly or partly repealed in the law of the United Kingdom, it shall, so long as it formspart of the law of that country, be construed and have effect as if that Act had not beenso repealed.11 As the British Intellectual Property Office stated, Britain introduced the Copyright Act 1956 mainlyto cope up with the new technological advances and to incorporate the changes necessitated byfurther amendments to the Berne Convention and, the Britain’s accession to the Universal Copyright
Convention 1952. Intellectual Property Office, Copyright Act 1956<http://www.ipo.gov.uk/types/copy/c-about/c-history/c-history-1956.htm>. See also Leanne GayeWiseman, ‘Making Copies: The Impact of Photocopying on Copyright Law in Australia’ (PhD Thesis,University of Queensland, 2009) 89.12 The approach taken to copyright differs between developed and developing countries. This ismainly because developed countries tend to represent the interests of copyright owners due to thefact that the bulk of the works protected by copyright are produced in those countries. In contrast,developing countries are mainly users of copyright protected works and, thus, mostly represent theinterests of the users. As such, developing countries are more concerned with the ability to usecopyright protected works rather than their protection. Indeed, as Goldstein and Hugenholtzobserved, ‘[e]conomically developing countries must often strike the copyright balance differentlythan economically developed countries, favouring free use, or at least compulsory licenses, to meet
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Minister Athulathmudali said, one of the main objectives of the IP Code was toliberate Sri Lanka ‘[f]rom restrictive English practices in regard to copyrights’ in amanner that would promote the interests of Sri Lanka.13
4.3. Translation under WIPO Model of Copyright LawThe way in which the WIPO model of copyright law in the IP Code protectedcopyright owners’ translation rights restricted the timely and affordable translationof copyright protected scientific and technical books and learning materialsproduced in developed countries. As with the British model of copyright law, theWIPO model also recognised the exclusive right of authors to translate their literaryand scientific works for the full term of copyright protection. The general exceptionsto this right recognised in the WIPO model of copyright law, however, were narrowand limited. Although this copyright law contained a special exception whichenabled a person to translate literary and scientific works freely into Sinhala andTamil in the event these works had not been published in those languages within aperiod of 10 years from their first publication, that was inadequate to facilitate thetimely translation of copyright protected scientific and technical books and learningmaterials.The WIPO model of copyright law protected translation rights of the copyrightowners for the full term of copyright protection.14 In particular, Section 10(b) of the
IP Code stated that the author of a copyright protected work shall have the exclusiveright to make a translation. This exclusive right lasted ‘during the life of the authorand for fifty years after his death’.15

deep seated educational needs’. Paul Goldstein and Bernt Hugenholtz, International Copyright:
Principles, Law, and Practice (Oxford University Press, 2013) 402.13 Sri Lanka, Parliamentary Debates, 25 May 1979, col 501.14 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) ss 10, 19. The Act protected translationrights of authors of original works who were nationals of, or had their habitual residence in Sri Lanka;authors of original works first published in Sri Lanka, irrespective of the nationality or residence oftheir authors; and authors of original works which, by virtue of treaties entered into by Sri Lanka areto be protected. Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 22.15 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 19(1).
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The IP Code enumerated certain exceptions to translation rights under theprovisions relating to fair use in Section 13.16 However, the fair use provisions in the
IP Code only allowed translation in limited circumstances. More specifically, theyallowed translation of a copyright protected work without the author’s consent forlimited purposes, such as, user’s own personal and private use, quotations (thatwere compatible with fair practice), and illustrations for teaching (to the extentjustified by the purpose). As such, in no event did the fair use provisions in the IP

Code allow translations of literary and scientific works to be published (orreproduced) in bulk quantities.17
Be that as it may, the IP Code contained a specific exception to copyright owners’translation rights in Section 15. This allowed a person to translate literary andscientific works without the consent of their copyright owners and publish thetranslations in multiple quantities subject to certain conditions. In particular, thisprovision stated:

Where any work has not been published in Sinhala or Tamil within ten yearsfrom its having been published for the first time in its original language, it shallbe lawful to translate the said work into Sinhala or Tamil, as the case may be,and to publish such translation, even without the authorization of, and withoutany payment to, the owner of the copyright of the work …18
The legislative intent behind this exception is not very clear. Even the parliamentarydebates on the IP Code do not give any clue with regard to why this exception wascreated.19 In these circumstances, perhaps, one could assume that certain provisions
16 The fair use provisions in the IP Code include uses of copyright protected works, either in theoriginal languages of in translation, for the purposes such as, personal and private use, quotations,illustrations, news reporting, library use etc. Code of Intellectual Property Act No 52 of 1979 (SriLanka) s 13.17 As observed in chapter 2 of this thesis, from the mid-20th century onwards (at least) Sri Lankaneeded to translate scientific and technical books and learning materials produced in developedcountries and to publish (or reproduce) them in large quantities in a timely and affordable mannerto promote access to scientific and technical knowledge. Because the fair use provisions in the IP Codeonly applied to special situations and did not permit translation of copyright protected works inwhole and the publication of translations in large quantities, it is hard to believe that these provisionsfacilitated Sri Lanka’s needs.18 However, this was without prejudice to the moral rights of the author of the original work. Code of
Intellectual Property Act No 52 of 1979 (Sri Lanka) s 15.19 See Sri Lanka, Parliamentary Debates, 25 May 1979, cols 500-509.
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in the then newly promulgated Constitution of the country – the Constitution 1978,20may have had an impact on giving effect to this specific exception in the IP Code. Forinstance (as was noted in chapter 2), the Constitution 1978 declares the nationallanguages of Sri Lanka to be Sinhala and Tamil.21 More importantly, it alsorecognises the right of education as a fundamental human right22 and grants anentitlement to every person in the country to be educated through the medium ofeither of the national languages.23 Moreover, the Constitution 1978 imposes anobligation on the State financed higher educational institutions in the country tooffer their courses in both national languages.24 Since the implementation of theseprovisions demands freedom to translate educational materials produced indeveloped countries (which are often copyright protected) into Sinhala and Tamil,it would be logical to assume that the specific exception to translation rights inSection 15 of the IP Code may have been created to support the implementation ofthese constitutional provisions.Be that as it may, it is hard to believe that the specific exception to copyright owners’translation rights in Section 15 of the IP Code was able to facilitate timely andaffordable translation in Sri Lanka to effectively meet the requirements mandatedby the constitutional provisions or to promote access to scientific and technicalknowledge in the country. This is because under Section 15, a person had to wait atleast 10 years to commence translation of a copyright protected work into Sinhalaand Tamil. This was far too long particularly with regard to scientific and technicalbooks and learning materials. Unlike fiction, these types of knowledge products areoften out-dated a few years from publication. As such, a 10-year waiting period tocommence translation essentially meant that by the time translations of these typesof (copyright protected) knowledge products could be published, they would havebeen outdated. However, as observed in chapter 2 of this thesis, these types of
20 Constitution of the Democratic Socialist Republic of Sri Lanka 1978 (Sri Lanka).21 Ibid art 19.22 See Kavirathne and Others v Commissioner General of Examinations and Others (2012) BLR 139.23 Constitution of the Democratic Socialist Republic of Sri Lanka 1978, art 21(1).24 Ibid art 21(2).
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knowledge products urgently need to be translated in Sri Lanka for use ineducational and vocational training programmes.
4.4. Reason for the Way in which WIPO Model of Copyright Law Protected

Translation RightsThe Berne Convention and the WIPO Model Law on Copyright for Developing

Countries had a profound impact on the way in which the WIPO model of copyrightlaw protected copyright owners’ translation rights. Since Sri Lanka remained amember to the Berne Convention when it enacted the WIPO model of copyright law,this copyright law had to comply with the obligations of the Berne Convention.Because Sri Lanka sought assistance from the WIPO when drafting the provisions ofthis copyright law, WIPO offered the WIPO Model Law on Copyright for Developing

Countries to Sri Lanka as a guide to draft the copyright provisions. Accordingly, SriLanka drafted the WIPO model of copyright law based on the WIPO Model Law on

Copyright for Developing Countries.
4.4.1. The Berne ConventionThe way in which the Berne Convention obliges Member Countries to protectcopyright owners’ translation rights is hostile to the timely and affordabletranslation that is required to promote access to scientific and technical knowledgein developing countries like Sri Lanka. In particular, it restricts the ability ofdeveloping countries to translate copyright protected scientific and technical booksand learning materials produced in developed countries and to reproduce thetranslations in large quantities in a timely and affordable manner. The reason forthis is that the Berne Convention requires copyright owners’ translation rights to beprotected without providing for commensurate exceptions thereto. In other words,the balance which is struck in the Berne Convention between copyright owners’translation rights and users’ ability to access translations of copyright protectedworks is tilted in favour of copyright owners.Although the Berne Convention was revised in 1967 (at Stockholm) and in 1971 (atParis) with the objective of addressing the needs and interests of developing
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countries, the Convention still fails to facilitate the timely and affordable translationof copyright protected scientific and technical books and learning materialsproduced in developed countries and the reproduction of translations in largequantities. The primary reason for this is the inherent nature of the Berne

Convention. Having been initiated and developed by a group of economically welladvanced copyright exporting countries in the West, with a ‘set of internationalnorms well-suited to their own cultural and moral values (particularly romanticauthorship and natural law)’ to meet ‘the demands of their own cultural industries,particularly those of established and reputable book publishers’,25 the Berne

Convention is essentially biased towards the interests of copyright owners. Thisbecomes clearly evident when we examine the history of the way in whichprotection of translation rights has evolved in the Berne Convention.
4.4.1.1. Recognition of Translation Rights in the Berne ConventionThe Berne Convention was an initiative of a Eurocentric group of stakeholders andcountries who advocated the interests of authors and publishers (copyrightowners).26 The main objective that these stakeholders and countries tried to achievethrough the Convention was the protection of the rights of copyright owners in
25 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1240. As Deere stated,‘[o]nly a handful of developing countries were among the original signatories of the Berne[Convention] and fewer participated in [its] negotiation. Of the twelve countries that participated inthe original Berne negotiations (two as observers), only three countries now classified as developingwere present’. Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global Politics
of Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 37 (citationsomitted). See also Catherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and
the Black Flag in the Nineteenth Century (Cambridge University Press, 2006) 3, where it is observedthat ‘[a]lthough [the Berne Convention] created a copyright Union which included 500 million people,it was essentially a European agreement.’26 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1240; Eva HemmungsWirten, Cosmopolitan Copyright: Law and Language in the Translation Zone (Uppsala Universitet,2011) 12, 29. See also Alpana Roy, ‘Copyright: A Colonial Doctrine in Postcolonial Age’ (2008) 26(4)
Copyright Reporter 112, 120, where it is stated that Berne Convention is a ‘colonial construct’. As Roypointed out, ‘[t]he Berne Convention was initiated by a number of European colonial powers’ and theaccession of the four major colonial powers - France, Germany, Spain and the United Kingdom – tothe Convention included ‘the territories, colonies, an protectorates of each of these colonial powers’.For a full account of the Birth of the Berne Convention, see Sam Ricketson and Jane Ginsburg,
International Copyright and Neighbouring Rights: The Berne Convention and Beyond (OxfordUniversity Press, 2nd ed, 2006) vol 1, 41-83.
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foreign countries.27 Thus, it is not surprising that translation rights came to be oneof the key rights that was sought to be protected under the Berne Convention.28 Thiswas because translation rights ‘were the most important rights for authors seekingprotection for their works in foreign countries’.29 Indeed, protection of translationrights was ‘la question internationale par excellence’, as ‘translation was really theonly international means of reproduction in the case of books’.30 As a result,protection of translation rights turned into an issue which attracted a lot of attentionin the 19th century and became ‘the subject of an increasing number of bilateralagreements between states’.31 In fact, as Ricketson said, translation rights were
27 ‘The goal of the [Berne] Convention was mainly to help nationals of its member countries obtain“international protection of their right to control, and receive payment for, the use of their creativeworks”’. YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection
in the Digital Era (Routledge-Cavendish, 2009) 22 (citations omitted). As Basalamah noted:The need for a multilateral system of copyright protection arose in the second half ofthe nineteenth century, as cultural exchange and publishing shifted to a widerinternational level. This shift was accompanied by a growing fear of piracy.Salah Basalamah, ‘Translation Rights and the Philosophy of Translation: Remembering the Debts ofthe Original’ in Paul St-Pierre and Prafulla C Kar, In Translation – Reflections, Refractions,
Transformations (Benjamins Translation Library, 2007) 117 119 (citations omitted). See alsoCatherine Seville, The Internationalisation of Copyright Law: Books, Buccaneers and the Black Flag in
the Nineteenth Century (Cambridge University Press, 2006) 3.28 See Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone(Uppsala Universitet, 2011) 18, where it is observed that:Translation made new works out of old. A prerequisite for the continued circulationof texts, it was the primary vehicle by which authors multiplied their works, but evenmore significantly, produced new readers. Yet, translation was a double-edged sword,a problem in search of a legal solution. On the one hand, there was the promise of newmarkets and readers, but, on the other, there was the possibility that unless somehowregulated, the transformation into a new language could result in substandard or evencorrupt texts that in extension alienated the author from his or her work.Also see Eva Hemmungs Wirten, No Trespassing: Authorship, Intellectual Property Rights, and
Boundaries of Globalisation (University of Toronto Press, 2004) 39, where it is observed that,‘translation proved that it was a major stimulus behind the search for international cooperation inthe field of intellectual property rights at the end of the nineteenth century’. As was observed at theBerlin Conference for the revision of the Berne Convention in 1908, ‘[i]t is perhaps in relation totranslation that we can gain the idea of the progress accomplished in the process of the internationalrecognition of copyright’. ‘Report Presented to the Conference on behalf of its Committee’, Records of
Conference Convened in Berlin (14 October - 14 November 1908) in Sam Ricketson and Jane Ginsburg,
International Copyright and Neighbouring Rights: The Berne Convention and Beyond (OxfordUniversity Press, 2nd ed, 2006) vol 2, Appendix, 195.29 See Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 35.30 Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986(Kluwer, 1987) 384.31 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 14.
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‘probably the most important factor which drew states into international copyrightagreements in the late nineteenth century.’32 Yet, the majority of the conventionswhich existed before Berne ‘placed significant restrictions on the way in which[translation] rights were to be exercised.’33
Although the authors’ right to translate their literary and scientific works was thefirst right recognised at the inception of the Berne Convention in 1886,34 theConvention did not accord translation rights the same status which it accorded tothe right of reproduction.35 This was because of the intense opposition to translationrights by certain prospective members to the Berne Convention who belonged to thecategory of ‘developing countries’ at that time.36 In particular, although developedcountries like France that were well advanced in literary and scientific traditionspushed for translation rights to be accorded the same status of the right ofreproduction, countries like Norway and Sweden (that were less developed andtherefore wanted to have ready access to works in these fields produced in foreigncountries) were opposed to this.37 As Sweden contended, ‘readily available
32 Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986(Kluwer, 1987) 384.33 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 35. As Ricketson and Ginsburgstated: [B]y 1886 there were still only a few conventions that protected translation rightsunreservedly, assimilating them wholly to reproduction rights. The other conventionsgenerally contained some kind of limitation on the exercise of translation rights,requiring the translation to be made within a particular time of first publication of theoriginal work, and then only according rights for a relatively short period, such asbetween five and ten years: 35.34 Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986(Kluwer, 1987) 384; Paul Goldstein and Bernt Hugenholtz, International Copyright: Principles, Law,
and Practice (Oxford University Press, 2013) 321.35 Although the Berne Convention did not explicitly mention the right of reproduction until the
Stockholm Act 1967, being ‘the most basic author’s right’ it was implicitly recognised from theinception of the Convention.  Sam Ricketson and Jane Ginsburg, International Copyright and
Neighbouring Rights: The Berne Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol1,127. Also see Leanne Gaye Wiseman, ‘Making Copies: The Impact of Photocopying on CopyrightLaw in Australia’ (PhD Thesis, University of Queensland, 2009) 40.36 See Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone(Uppsala Universitet, 2011) 33, where it is said that ‘[t]he diplomatic conferences in 1884 and 1885pitted the interests of nations like Sweden, whole self-image was that of a developing country, a“user-nation,” against the interests of producing nations like France, which capitalized economicallyas well as symbolically on their role as a major exporter of cultural goods.’37 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67. As Ricketson and Ginsburg
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translations were of great importance to the Scandinavian countries in view of theirsmall, dispersed populations and educational needs’.38
To understand the opposition of these Scandinavian countries to grantingtranslation rights the same status of the right of reproduction under the Berne

Convention, it is important to recall that there is a difference in the perception ofcopyright between developed and developing countries. Because developingcountries mostly represent the interests of the users of copyright protected works,extending copyright protection for translation rights or according translation rightsthe same status of right of reproduction can be hostile to the interests of thesecountries. This is especially true for those countries that would need to translatecopyright protected works produced in developed countries to promote access toknowledge. The reason for this is that copyright owners in developed countries canexercise their translation rights and refuse to allow their copyright protected worksto be translated. Alternatively, they can also charge a license fee for permitting thetranslation of their works which can increase the cost of translations to the users.39Indeed, the Swedish Supreme Court made these considerations explicit in 1876when it advised ‘against granting translation rights too liberally’ in what was laterto become the ‘first Swedish copyright law’.40 As the Swedish Supreme Court said:
[Protection for translation rights] received its importance solely throughagreements with foreign nations, and such agreements would provide the

noted, countries, such as France, were ‘producing nations’ and ‘net exporters of literary and artisticproducts’ whereas countries, such as the Scandinavians were ‘”users” – that is, net importers – ofthese products’. See also Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the
Translation Zone (Uppsala Universitet, 2011) 18, 25. As Wirten observed:The interchange between France and Sweden illustrates the chasm that opened upbetween producer and user attitudes toward translation. On the one side was theargument for assimilation; on the other, freedom of translation. For the French, theinterests of the public and the author went hand in hand. Only protection and controlover the work by the author ensured a text true enough to the original. For [Sweden]however, the opposite was the case. If the author’s control went so far as to hamperreaders’ access, then the public stood to lose: at 25.38 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67(citations omitted).39 Lionel Bently, ‘Copyright and Translations in the English Speaking World’ (1993) 12(4) Translatio:
FIT Newsletter 491, 496.40 Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone(Uppsala Universitet, 2011) 22.
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main advantages to the foreigner, while all of the disadvantages would fall onthe Swedish public. 41
This was because ‘[f]or a people whose language is so small and geographicallylimited as the Swedish, any restriction on freedom of translation could not but havea negative impact on the dissemination of knowledge and education.’42 For such apeople, the need ‘to complete its own literature by translations of the better worksfrom abroad is infinitely greater than what it is for people with a widespreadlanguage and considerably richer literature than the Swedish.’43 As a result offoreign authors asking for exorbitant fees to permit their works to be translatedinto Swedish, the domestic literature would ‘lack access to many valuable foreignworks’.44 At the same time, ‘foreign publishers would generally not extend toSwedish authors the same remuneration for the rights to translate Swedishworks.’45
As a result, countries like Norway and Sweden were only prepared to accept ashorter term of protection for translation rights in the Berne Convention.46 As
41 Ibid, quoting Hogsta domstolens protokoll, 22 November 1876.42 Ibid.43 Ibid.44 Ibid.45 Ibid.46 See, eg, Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone(Uppsala Universitet, 2011) 30-31. At the Second International Conference for the Protection ofLiterary and Artistic Works convened at Berne in 1885, the delegate of Norway Baetzmann said:[I]t is important to us that the restrictions that our membership of the projected Unionwill impose on our translation literature should not be imposed abruptly.It will therefore be impossible for the Government of Norway to endorse the proposalto the effect that authors should be granted protection against unauthorisedtranslation that has the same duration as protection against infringement.‘Minutes of the Second Meeting of the Conference for the Protection of Literary and Artistic Works’,
Records of the Second International Conference for the Protection of Literary and Artistic Works
Convened in Berne (7 – 18 September 1885) in Sam Ricketson and Jane Ginsburg, International
Copyright and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nded, 2006) vol 2, Appendix, 109.Also, Lagerheim, the delegate of Sweden at the First International Conference for the Protection ofAuthors’ Rights convened at Berne in 1884, said:Sweden, which at present allowed foreigners only very restricted protection againsttranslation, would perhaps be willing to favour them somewhat more; in no event,
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Ricketson and Ginsburg said, this situation aptly demonstrates that even at theinception of the Berne Convention ‘there were considerable gulfs between what maybe called the “producing nations”– that is, those [developed] nations, such as French,that were net exporters of literary and artistic products – and those [developing]nations, such as Scandinavians, which were “users” – that is, importers – of theseproducts.’47
Given that certain prospective members to the Berne Convention who belonged tothe category of importers/users of copyright protected works were only preparedto protect translation rights for a limited period, there were two choices available tothe initiators of the Berne Convention. The first option was to have a conventionprotecting translation rights for the full term of the right of reproduction thatexcluded copyright importing countries, such as Norway and Sweden, from theconvention. The other option was to adopt a less-rigorous convention affording ashorter term of protection for translation rights which as many countries as possiblewould be able to adhere.48 Eventually, the initiators of the Berne Convention

however, could it allow the exclusive right of translation to be protected for the sameduration as the original work.‘Minutes of the Second Meeting of the Conference for the Protection of Authors Rights’, Records of the
International Conference for the Protection of Authors’ Rights Convened in Berne (8 -9 September1884) in Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The
Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, Appendix, 68.47 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67. Also see Eva HemmungsWirten, No Trespassing: Authorship, Intellectual Property Rights, and Boundaries of Globalisation(University of Toronto Press, 2004) 55, where it is stated:The Scandinavian countries relied on a discursive weaponry almost identical to theone that newly decolonised nations would launch during the tumultuous StockholmRevision Conference in 1967, where they argued that straightjacket imposed on themby the intellectual property laws of their former colonizers effectively delayed theirparticipation in the international community.48 At the 1884 Conference Lagerheim explained:The issue of protection of translation rights ‘was of the utmost importance toScandinavian countries, and that the answer to it could be a decisive factor in theirparticipation in the Union.‘Minutes of the Second Meeting of the Conference for the Protection of Authors Rights’, Records of the
International Conference for the Protection of Authors’ Rights Convened in Berne (8 -9 September1884) in Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The
Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, Appendix, 68.And, at the 1885 Conference he said:
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preferred the second option. In fact, this was a pragmatic choice advocated byBritain. In particular, by recognising translation rights in a limited form, it waspossible for the Berne Convention to get the adherence of the greatest number ofcountries.49 Accordingly, Article 5 of the original text of the Berne Conventionprovided:
Authors who are subjects or citizens of any of the countries of the Union, ortheir lawful representatives, shall enjoy in the other countries the exclusiveright of making or authorising the translation of their works until theexpiration of ten years from the publication of the original work in one of thecountries of the Union.In essence, this provision granted copyright owners a translation right limited to aperiod of 10 years. However, this limitation was only a temporary setback fordeveloped countries like France who stridently insisted on affording translationrights the same status as the right of reproduction.50 In fact, these countriesearmarked stronger initiatives towards extensive protection of translation rightsfor the future.51

The two subsequent revisions of the Berne Convention at Paris in 1896 and at Berlinin 1908 saw the gradual extension of protection of translation rights. In particular,the Paris Additional Act 1896 provided that translation rights in a particular
As for the right of translation, the Swedish Government had not changed its opinion;acceptance of the proposal of the French Delegation would result in exclusion ofSweden and Norway from the projected Union.‘Minutes of the Third Meeting of the Conference for the Protection of Literary and Artistic Works’,

Records of the Second International Conference for the Protection of Literary and Artistic Works
Convened in Berne (7 – 18 September 1885) in Sam Ricketson and Jane Ginsburg, International
Copyright and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nded, 2006) vol 2, Appendix, 109.49 See Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67, 80-95.50 It was observed at the Berlin Conference for the revision of the Berne Convention in 1908 thatArticle 5 of the 1886 text was ‘a system [that] had generally been considered only as a transition’.‘Report Presented to the Conference on behalf of its Committee’, Records of Conference Convened in
Berlin (14 October - 14 November 1908) in Sam Ricketson and Jane Ginsburg, International Copyright
and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006)vol 2, Appendix, 195.51 See Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67, 80-95.
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copyright protected work should be protected during the full term of copyrightsubject to the exception that these rights ceased to exist if a translation had not beenpublished during a period of 10 years from the first publication of that work in thelanguage for which protection was to be claimed.52 The Berlin Act 1908 provided forcomplete protection of translation rights for the full term of copyright protectionsimilar to the right of reproduction.53 In particular, Article 8 of the Berlin Act 1908said:
The authors of unpublished works, being subjects or citizens of one of thecountries of the Union, and the authors of works first published in one of thosecountries shall enjoy, in the other countries of the Union, during the wholeterm of the right in the original work, the exclusive right of making orauthorising a translation of their works.54

As such, Article 8 of the Berlin Act protected translation rights of the copyrightowners for a term of ‘the life of the author and fifty years after his death’.55 However,there were still countries who feared this provision. For instance, Netherlands said:
[T]oo strict a rule on translation might be an obstacle to the Netherlandsjoining the Union; the reasons of justice indicated in favour of the author’s

52 In particular, Article 1III of Paris Additional Act 1896 of the Berne Convention stated:Authors who are subjects or citizens of any of the countries of the Union, or theirlawful representatives shall enjoy in the other countries the exclusive right of makingor authorising the translation of their works during the entire term of their right overthe original work. Nevertheless, the exclusive right of translation shall cease to exist ifthe author shall not have availed himself of it, during a term of ten years from the dateof the first publication of the original work, by publishing or causing to be published,in one of the countries of the Union, a translation in the language for which protectionis to be claimed.53 See Berlin Act 1908 of the Berne Convention, art 8. This Article stated:The authors of unpublished works, being subjects or citizens of one of the countries ofthe Union, and the authors of works first published in one of those countries shallenjoy, in the other countries of the Union, during the whole term of the right in theoriginal work, the exclusive right of making or authorising a translation of their works.54 This right was protected for the ‘the life of the author and fifty years after his death’. Berlin Act
1908 of the Berne Convention, art 7.55 Berlin Act 1908 of the Berne Convention, art 7. This Article stated:The term of protection granted by the present Convention shall include the life of the authorand fifty years after his death.
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copyright were fully recognized, but the transition needed to be carefullycontrived.56
The Russian Empire expressed a similar view.57 Rather peculiarly, Japan (which wasa developing country at that time) proposed that ‘[t]he translation into Japanese ofa work written in a European language and vice versa [should] be completely free.’58The rationale behind this was to engender mutual understanding between theJapanese and the Europeans. More specifically, Japan said that owing to thedifference ‘between the customs, practices, religion and traditions of the Japanese,on the one side, and the European and American peoples, on the other,’ there was a‘difficulty of becoming acquainted, of understanding one another, which couldcreate misunderstandings’.59 A viable solution for this was the ‘reciprocal freedomto translate’.60 As Japan claimed, its proposal for free translation was not harmful tothe Western authors (copyright owners), but rather was beneficial to them since bymaking Western works known in Japan (through translation into Japanese) thedesire among the Japanese to read the original (Western) works could be inspired,‘thus facilitating the sale of original editions’.61 As Ricketson and Ginsburg observed,although this Japanese proposal was rejected,62 the attitude of Japan as a ‘rapidly
56 ‘Report Presented to the Conference on behalf of its Committee’, Records of Conference Convened in
Berlin, (14 October - 14 November 1908) in Sam Ricketson and Jane Ginsburg, International
Copyright and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nded, 2006) vol 2, Appendix, 197.57 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 98.58 Report Presented to the Conference on behalf of its Committee’, Records of Conference Convened in
Berlin, (14 October - 14 November 1908) in Sam Ricketson and Jane Ginsburg, International
Copyright and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nded, 2006) vol 2, Appendix, 197; Sam Ricketson and Jane Ginsburg, International Copyright and
Neighbouring Rights: The Berne Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1,98. See also Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation
Zone (Uppsala Universitet, 2011) 38-41.59 ‘Report Presented to the Conference on behalf of its Committee’, Records of Conference Convened in
Berlin, (14 October - 14 November 1908) in Sam Ricketson and Jane Ginsburg, International
Copyright and Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press, 2nded, 2006) vol 2, Appendix, 197.60 Ibid.61 Ibid.62 According to Wirten, ‘the Japanese proposal on translation threatened to upset the slow butreassuringly steady copyright compliance Le Droit d’ Auteur envisioned was in the making’. EvaHemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone (UppsalaUniversitet, 2011) 40. Also,
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developing country’ reflected at an early stage the desire of these type of countries‘to gain ready access to European technical and other literature’ which turned intoa more radical issue in the second half of the 20th century.63
4.4.1.2. Translation Rights and Newly Independent Developing CountriesFrom about 1950s to the early 1970s, there was pressure from newly independentdeveloping countries to revise the way the Berne Convention protected copyrightowners’ translation rights. This was because of the growing need of these countriesto translate knowledge products produced in developed countries to promoteaccess to scientific and technical knowledge. Although in response to the pressurefrom developing countries, the way in which translation rights were protected in the
Berne Convention was revised in 1967 and 1971, these revisions provided minimalbenefit to these countries.In the aftermath of the World War II, many developing countries gained politicalindependence. As Drahos observed, ‘[t]he achievement of sovereignty by developingstates left them with many responsibilities, including that of educating theirpopulations’.64 To fulfil these responsibilities these countries tried ‘to put a priorityon mass education, literacy and economic development.’65 Fundamental to this wasaccess to knowledge products particularly in the field of science and technology inlarge quantities and at affordable prices.66 However, developing countries faced a

From the perspective of the German hosts and their European counterparts, theJapanese proposal is at its most dangerous if it opens the door to potential linguisticresurgence within Europe. Such a development must be avoided at all costs, becausethe ‘system’ [Germany] defended had not been erected on the importance not only ofthe nation-state, but on the importance of the ties between the nation-state andlanguage: at 41.63 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 98.64 Peter Drahos with John Braithwaite, Information Feudalism (EARTHSCAN, 2002) 74.65 Alan Story, ‘Don’t Ignore Copyright, the “Sleeping Giant’ on the TRIPS and International EducationalAgenda’ in Peter Drahos and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge, Access
and Development (Palgrave Macmillan, 2002) 125, 137; Alpana Roy, ‘Copyright: A Colonial Doctrinein Postcolonial Age’ (2008) 26(4) Copyright Reporter 112, 121,66 As Abbott observed, ‘the emergence of radar, radio field communication, rockets, and atomicweapons as pivotal components of military strategy pointed to an increasingly important role forscience and technology in the post war era.’ Frederick M Abbott, ‘Protecting First World Assets in theThird World: Intellectual Property Negotiation in the GATT Multilateral Framework (1989) 22(4)
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massive shortage of these types of works, as the production of these types of worksin developing countries was very low.67 Therefore, they had to look to developedcountries who produced these types of works in mass scale and for export. At thesame time, the developing countries also needed to translate these works into locallanguages. However, Article 8, which was created by the Berlin Act 1908 and carriedon in successive versions of the Berne Convention, was inimical to this.68 Morespecifically, Article 8 severely impeded the ability of developing countries to freelytranslate copyright protected scientific and technical works and to publish thetranslations in multiple quantities and at affordable prices, without undue delays.The only concession available to developing countries against Article 8 was the
Berne Convention’s general exceptions to copyright owners’ rights and thereservation with regard to protection of translation rights. The general exceptionsto copyright owners’ rights and the reservation in respect of translation rights in the
Berne Convention, nevertheless, were woefully inadequate to facilitate the timelyand affordable translation of copyright protected scientific and technical knowledgeproducts and the publication of these translations in large quantities in developingcountries.The latest version of the Berne Convention in force in the mid-20th century was the
Brussels Act 1948. The Brussels Act contained a mixture of general exceptions tocopyright protection. For instance, Article 2bis(1) provided that Member Countrieshad the discretion to exclude ‘political speeches and speeches delivered in thecourse of legal proceedings’ from the Convention’s protection. In terms of Article
Vanderbilt Journal of Transnational Law 689, 695. Also, as Jawaharlal Nehru (the first Prime Ministerof independent India) said:It is science alone that can solve the problems of hunger and poverty, of insanitationand illiteracy … Who indeed could afford to ignore science today? At every turn wehave to seek its aid … The future belongs to science and those who make friends withscience.Quoted in T Sorell, Scientism: Philosophy and the Infatuation with Science (Routledge, 1991) 2.67 Peter Drahos with John Braithwaite, Information Feudalism (EARTHSCAN, 2002) 74.68 As Deere said, ‘[t]he reach of the Berne [Convention was] gradually extended across the developingworld, primarily through the accessions of the major colonial powers (France, Germany, Italy,Belgium, Spain and the United Kingdom.’ In particular, ‘[u]sing Article 19 of the Berne Convention(the so-called colonial clause), European powers included their vast colonial holdings territories,colonies, and protectorates in the terms of their respective accessions.’ Carolyn Deere, The
Implementation Game: The TRIPS Agreement and the Global Politics of Intellectual Property Reform in
Developing Countries (Oxford University Press, 2009) 37 (citations omitted).
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2bis(2), Member Countries had the discretion to ‘determine conditions under whichlectures, addresses, sermons and other works of the same nature may bereproduced by the press’. Article 9(2) stated that ‘[a]rticles on current economic,political or religious topics may be reproduced by the press unless the reproductionthereof is expressly reserved’. According to Article 9(3), the protection of the Berne

Convention did not apply to ‘news of the day nor to miscellaneous informationhaving the character of mere items of news.’ Article 10(1) permitted MemberCountries ‘to make short quotations from newspaper articles and periodicals, aswell as to include them in press summaries.’ Article 10(2) gave the discretion for theMember Countries to grant a ‘right to include excerpts from literary or artistic worksin educational or scientific publications, or in chrestomathies, in so far as thisinclusion is justified by its purpose’. In addition, Article 10bis gave MemberCountries the discretion ‘to determine the conditions under which recording,reproduction, and public communication of short extracts from literary and artisticworks may be made for the purpose of reporting current events by means ofphotography or cinematography or by radio diffusion’.Although the Brussels Act 1948 allowed a mixture of exceptions which could havebeen applied against copyright owners’ translation rights, these exceptions sufferedfrom three main defects. Firstly, since the Brussels Act did not expressly mentiontranslation in the general exceptions, it was not so clear whether these exceptionscould be applied to translation rights.69 As Ricketson and Ginsburg said, thisomission ‘impose[d] severe restrictions on persons wishing to use literary anddramatic works protected under the Convention where these works [were] in otherlanguages’.70 Although the failure of the Brussels Act to mention specifically that itsgeneral exceptions to copyright owners’ rights would apply to translation may havebeen illogical, since ‘the making of reproduction of works in their original languagewill be of little use to populations which do not speak or understand that language’,71

69 The position remains the same in the Paris Act 1971 of the Berne Convention.70 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 835.71 Ibid.
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there were many who supported the view that the exceptions did not covertranslation.72
Secondly, even if it was assumed that the general exceptions under the Brussels Act

1948 applied to translation rights, the scope of these exceptions was too narrow tofacilitate the timely and affordable translation of copyright protected scientific andtechnical books and learning materials, and the publication of these translations inlarge quantities. This was because all the relevant general exceptions to translationof these knowledge products was concerned with ‘consumptive uses’, that is, withtranslating parts of knowledge products for the purpose of incorporating themwithin another product, as opposed to 'bulk uses’, that is, translating the wholeknowledge product and reproducing the whole translation in large quantities whichwas and remains the ‘most pressing need of developing countries’.73
The third defect with the general exceptions in the Brussels Act 1948 concerned theirclarity. In particular, the way in which the Brussels Act defined the exceptions wasnot so clear when compared with the way in which it defined copyright owners’rights. The reason for this was that the Brussels Act spelt out the general exceptionsin a broad language with the objective of granting flexibility to Member Countries todefine the precise nature and scope of these exceptions in a manner that couldprotect the welfare interests of their citizens.74 However, most of the developingcountries (especially at the time of their independence) lacked expertise andinstitutional capacity to transform this broad language into meaningful principles in
72 Ibid 837-838. See also ‘Report on the Work of Main Committee I’, Records of the Intellectual
Property Conference of Stockholm (11 June -14 July 1967) vol 2, [205].73 Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions and Public InterestConsiderations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD, March 2006) 6<http://unctad.org/en/Docs/iteipc200610_en.pdf>.See also Ruth L Okediji, ‘Africa and the Global Intellectual Property System: Beyond the AgencyModel’ (2004) 12 African Year Book of International Law 207, 230, where it has been observed:Bulk access … is … critical to developing countries where education is a topdevelopment priority. For such countries, the freedom to quote from [knowledgeproducts] is secondary to the need for affordable access to educational texts, scientificjournals and other learning materials.74 The position remains the same with regard to the general exceptions in the Paris Act 1971 of the
Berne Convention. Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions andPublic Interest Considerations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD,March 2006) 5-6 <http://unctad.org/en/Docs/iteipc200610_en.pdf>.
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a domestic context. This problem was compounded by the absence of a uniform andwell-defined set of limitations and exceptions at the international level.75
In addition to the general exceptions that could be applied to copyright owners’translation rights, the Brussels Act 1948 also provided for a special exception to theserights. This special exception was the reservation that could be applied with regardto Article 8 of the Brussels Act which guaranteed copyright owners’ right to translatetheir literary and scientific works. Although this reservation allowed a country tolimit the duration of translation rights for a period of 10 years, it did little to facilitatethe timely translation of copyright protected scientific and technical books andlearning materials and the publication of translations. In any case, many developingcountries, including Sri Lanka, were unable to make use of this reservation becauseof their prior commitments under the Berne Convention. To understand thisproperly, we needed to examine how the reservation in respect of translation rightsin the Berne Convention originated and evolved up until the Brussels Act.The ability of a country to make reservations in respect to copyright owners’ rights,including translation rights, was first introduced to the Berne Convention at its Berlinrevision (Berlin Act 1908).76 This was with the objective of reducing the rigor createdby extended standards of protection of copyright owners’ rights, includingtranslation rights, in the Berlin Act 1908.The Berlin Act 1908 allowed countries that were members of the Berne Union andwho had ratified the Berlin Act with the option of continuing with their existingobligations under the previous texts of the Berne Convention. This was permittedinstead of undertaking the new obligations in the Berlin Act, as regards any specificpoint.77 At the same time, countries that were not members of the Berne Union but
75The position remains the same with regard to the general exceptions in the Paris Act 1971 of the
Berne Convention. Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions andPublic Interest Considerations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD,March 2006) 6 <http://unctad.org/en/Docs/iteipc200610_en.pdf>.76 In particular, these reservations related to translation rights, reproduction of newspaper articles,production of works of art applied to industrial purposes, and the retroactive effect of theConvention. Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The
Berne Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 105.77 See Berlin Act 1908 of the Berne Convention, art 27. This Article stated:
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who were acceding to the Berne Convention for the first time were allowed an optionof undertaking obligations under provisions of either the original text of Berne

Convention (text of 1886) or the Paris Additional Act 1896, as the case may be, in theplace of the corresponding provisions of the Berlin Act.78
Accordingly, Member Countries of the Berne Union who were only bound by theoriginal text of the Berne Convention were given an option of continuing to limittranslation rights for a period of ten years as provided in Article 5 of that text.Similarly, Member Countries who were bound by the Paris Additional Act 1896 weregiven the option to limit the duration of translation rights as provided in Article1III.79 The new members to the Berne Convention (revised by the Berlin Act 1908)were given the option to limit the duration of translation rights either as providedunder Article 5 of the original text of the Berne Convention or as provided underArticle 1III of the Paris Additional Act.The considerable use of reservations by Member Countries in the aftermath of the
Berlin Act 1908 came to be seen as having an adverse impact on the objectives of the
Berne Convention.80 In particular, by 1928, ‘eighteen states had availed themselves

The present Convention shall replace, in regard to the relations between theContracting States, the Convention of Berne of the 9th September, 1886, including theAdditional Article and the Final Protocol of the same date, as well as the Additional Actand the Interpretative Declaration of the 4th May, 1896.  These Instruments shallremain in force in regard to relations with States which do not ratify the presentConvention.The Signatory States of the present Convention may declare at the exchange ofratifications that they desire to remain bound, as regards any specific point, by theprovisions of the Convention which they have previously signed.78 See Berlin Act 1908 of the Berne Convention, art 25. This Article stated:States outside the Union which make provision for the legal protection of the rightsforming the object of the present Convention may accede thereto on request to thateffect.Such accession shall be notified in writing to the Government of the SwissConfederation, who will communicate it to all other countries of the Union.Such accession shall imply full acceptance of all the clauses and admission to all theadvantages provided by the present Convention. It may nevertheless, contain anindication of the provisions of the Convention of the 9th September, 1886, or theAdditional Act of the 4th May, 1896, which they may judge necessary to substitute,provisionally at least, for the corresponding provisions of the present Convention.79 See Paris Additional 1896 of the Berne Convention, art 1III.80 As Ricketson noted, ‘[o]ne legacy of the Berlin Act which had become apparent by 1928 was thenumber of reservations that states could make at the time of their ratification’ of the Berne Convention
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of this facility, the majority of reservations relating to translation rights’.81 AsRicketson and Ginsburg said, ‘[t]his obviously gave rise to considerable complexityand confusion in determining the exact relationship between different states of the[Berne] Union’.82 Also, according to French commentators Marcel Plaisant andOliver Pichot, these reservations ‘resulted in the rupture of unity’ rendering the
Berne Convention ‘no longer a tablet of the law’ but ‘a mosaic pavement’.83 In short,‘the rhythm of [the Berne Convention] had been paralysed by these reservations’.84
The adverse impact of reservations on the objectives of the Berne Conventioncreated a need for elimination of the system of reservations from the Convention. Infact, this became the prime concern of the Rome revision of the Berne Conventionheld in 1928.Although the outcome of the Rome revision (Rome Act 1928) made certain changesto the system of reservations in the Berne Convention, the reservation with regardto translation rights survived nearly intact. In particular, while the Rome Act 1928allowed the existing members of the Berne Union to continue with theirreservations,85 it permitted the new members to be bound by Article 1III of the Paris

Additional Act 1896 on the condition that the provisions in the Article applied ‘onlyto translations into the language or languages of that country’.86 This enabled
with regard to protection of authors’ rights in their domestic laws. Sam Ricketson and Jane Ginsburg,
International Copyright and Neighbouring Rights: The Berne Convention and Beyond, (OxfordUniversity Press, 2nd ed, 2006) vol 1, 105.81 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 105.82 Ibid.83 Marcel Plaisant and Oliver Pichot, La Conférence de Rome: Commentaire pratique de la nouvelle
Convention pour la protection internationale de la propriété littéraire et artistique (1934) 34 cited inSam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 105.84 Ibid.85 Rome Act 1928 of the Berne Convention, art 27(2). This Article stated:The countries [of the Union] on whose behalf the present Convention is signed mayretain the benefit of the reservations which they have previously formulated oncondition that they make a declaration to that effect at the time of the deposit of theirratifications.86 Rome Act 1928 of the Berne Convention, art 25(3). This Article stated:Countries outside the Union acceding to the Rome Act may reserve the right tosubstitute for article 8, the provisions of article 5 of the Convention of 1886 revised at
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translation rights with regard to a particular language to cease when the copyrightowner had not published a translation in that language within the first 10 years fromthe publication of the original work. The subsequent revision of the Berne

Convention at Brussels (Brussels Act 1948) maintained this status quo.87
Even though the Brussels Act 1948 maintained the reservation in respect tocopyright owners’ translation rights under which Member Countries were allowedto limit the duration of these rights, it could not be considered as an effective meansthat facilitated the timely translation of copyright protected scientific and technicalbooks and learning materials. There were two main reasons for this. Firstly, themaximum effect of this reservation was to limit translation rights for a period of 10years. In other words, this meant that a country had to wait for a period of 10 yearsif it were to allow lawful translations to be made and published out of a copyrightprotected knowledge product in the absence of the consent of its copyright owner.However, this waiting period was too long with regard to scientific and technicalbooks and learning materials. Aside from these types of works becoming quicklyrendered outdated because of the rapid developments in science and technology,the waiting period of 10 years meant that people in developing countries (especiallystudents) were deprived of new knowledge produced in developed countries.Therefore, the reservation relating to translation rights in the Brussels Act wasvirtually useless to developing countries. As Olian observed:

Though taken advantage of by a handful of members of the Union, [thereservation in respect of translation rights in the Brussels Act] actually didvery little to ensure that works of foreign authors were readily available in thenational languages of all countries. The ten year duration of exclusive rights
Paris in 1896, on the understanding that those provisions shall apply only totranslations into the language or languages of that country.87 See Brussels Act 1948 of the Berne Convention, art 25(3). This Article stated:New country acceding to this Convention may reserve the right to substitute for article8, the provisions of article 5 of the Convention of 1886 revised at Paris in 1896, on theunderstanding that those provisions shall apply only to translations into the languageor languages of that country.See also, Brussels Act 1948 of the Berne Convention, art 27(2). This Article stated:The countries on whose behalf this Convention is signed may retain the benefit of thereservations which they have previously formulated, on condition that they make adeclaration to that effect at the time of the deposit of their ratifications.
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was simply too long, especially considering the need for contemporaneouslearning materials and the rapid speed at which most works of a scientific ortechnical character become obsolete.88
The second reason why many developing countries, particularly former Britishcolonies like Sri Lanka, were unable to make use of the reservation in respect oftranslation rights in the Brussels Act 1948 or the Rome Act 1928 was because of theirprevious commitments under the Berne Convention. In particular, by the time oftheir independence, these developing countries had already become members of theBerne Union by virtue that their former colonial masters had acceded to the Berne

Convention without making any reservation with regard to protection of translationrights. As such, there was no room for these countries to make new reservationssince the provisions of the Berne Convention did not allow it. In fact, the experienceof Sri Lanka provides a good example in this connection.Upon its independence in 1948, Sri Lanka decided to accede to the Rome Act 1928 ofthe Berne Convention in 1959 in its own right as an independent state. To give effectto this, the Prime Minister of Sri Lanka sent the country’s ‘instrument of accession’to the Swiss Federal Political Department and gave notice that Sri Lanka would beacceding to the Rome Act 1928 of the Berne Convention. This was subject to theimportant condition that Sri Lanka ‘reserve[d] for itself the right to enact locallegislation for the translation of educational, scientific and technical books into thenational language.’89 Although this reservation was too vague and appeared toexceed what was allowed by the Rome Act 1928, even a narrow construal of it as areservation with regard to translation rights generally allowed by the Rome Act wasnot possible because of Sri Lanka’s prior commitments under the Berne Convention.In particular, since Sri Lanka was already a member of the Berne Union and Britainhad not made any reservation on behalf of Sri Lanka in respect of translation rightsat the time it acceded to the Rome Act 1928,90 the provisions of the Rome Act did not
88 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 95.89 See ‘Documents of the Twentieth Session including the Report of the Commission to the GeneralAssembly’ [1968] II Yearbook of the International Law Commission 1, 15.90 In particular, Britain’s initial accession to the Berne Convention in 1887 comprehended, ‘Irelandand all the colonies and possessions of Her Britannic Majesty’. As Ricketson and Ginsburg said, this
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allow Sri Lanka to make the reservation in respect of translation rights which a newmember of the Berne Convention was generally allowed to make.91 As such, thereservation which Sri Lanka made in its ‘instrument of accession’ of 1959 was futile.In any case, the Swiss Government interpreted this ‘instrument of accession’ as a‘declaration of continuity’ which was eventually confirmed by the InternationalOffice of the Berne Convention.92
Like Sri Lanka, a majority of newly independent developing country members of the
Berne Convention gradually began to understand that the way copyright owners’translation rights were protected in the Berne Convention was a stumbling block fortimely and affordable translation. As Peter Yu observed, ‘[o]nce [developing]countries joined the international community following their declaration ofindependence, they “became more assertive of their rights and aware of theirinternational obligations”’ under the Berne Convention.93 Since developing countrieswere aware that the Berne Convention was an obstacle to solving their problem ofaccess to scientific and technical knowledge (through timely and affordabletranslation of copyright protected scientific and technical books and learningmaterials) these countries were torn between affirming and denouncinginternational obligations of the Berne Convention into which their former colonialrulers have entered on their behalves.94 However, as Drahos observed ‘[e]even after
formulation was wide and ‘seemed adequate to cover all British territories, even if these were notspecified individually’. Thus, it is plausible to assume that Britain’s accession to the Berne Conventioncovered Sri Lanka as well since Sri Lanka was a colony of Britain at the time of the accession. SamRicketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention
and Beyond, (Oxford University Press, 2nd ed, 2006) vol 2, 1111.In any event, Britain’s accession to the Rome Act 1928 on behalf of Sri Lanka was much clearer andmore specific than its original accession in 1887. This was because Sri Lanka was explicitly listed inthe British colonies, possessions and protectorates to which the Rome Act became applicable from 1October 1931. ‘Documents of the Twentieth Session including the Report of the Commission to theGeneral Assembly’ [1968] II Yearbook of the International Law Commission 1, 15.91 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 2, 1088-090.92See ‘Documents of the Twentieth Session including the Report of the Commission to the GeneralAssembly’ [1968] II Yearbook of the International Law Commission 1, 15.93 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 470 (emphasis added) (citations omitted).94 Ibid.
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developing countries became sovereign states it proved hard to leave Berne’sembrace’.95 There were some pragmatic reasons for this.Upon their independence, the developing country members of the Berne Conventionhad three main options as to their obligations under the Convention. These were:a) Denounce the Berne Convention and become a free-rider of copyrightprotected works, without undertaking any obligation in relation tointernational copyright; orb) Denounce the Berne Convention and, formulate and accede to a newinternational copyright instrument which would be more congenial forthe developing countries; orc) Continue with the Berne Convention while seeking reforms that wouldmake the Convention more congenial to the interests of developingcountries.
a) Become a Free-rider of Copyright Protected WorksThe policy of granting copyright protection to authors of literary and scientificworks is to promote and encourage creativity and, thereby, increase the volume andquality of the production of these works.96 Therefore, copyright protection isgenerally considered a sine qua non for countries to promote and encourageproduction of literary and scientific works necessary to their economic and socialdevelopment. Although protection of copyright owners’ rights is essential topromote and encourage production of literary and scientific works, copyright law isnot exclusively concerned with protection of copyright owners’ rights. It is alsoconcerned with ensuring and encouraging wide dissemination of literary andscientific works. As was observed in chapter 1, developing countries have specialproblems as to the dissemination of scientific and technical works (or access to theseworks) owing to their level of economic development, on one hand and, the levels of

95 Peter Drahos with John Braithwaite, Information Feudalism (EARTHSCAN, 2002) 74.96 As Drahos observed, ‘[i]ntellectual property rights are essentially means of permitting exclusiveuse to knowledge in order to encourage its further development.’ Peter Drahos, ‘The Regulation ofPublic Goods’ (2004) 7(2) Journal of International Economic Law 321, 322.
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scientific and technical development, on the other. As Olian pointed out, ‘[o]f themany problems facing developing countries, none is more urgent that the need forwider dissemination of [scientific and technical] knowledge, for ultimately this willact to further the educational, cultural, and technical development of their people.97Meeting the needs of developing countries for wider dissemination of scientific andtechnical knowledge involves two things. ‘The first is the promotion of the rapidtransfer of knowledge from advanced areas to the developing countries … in thefields of science and technology’.98 The ‘second is the encouragement of the growthof local publishing industries in the developing countries, through creation ofincentives for authors and publishers, as well as through technical assistance.’99
While protection of copyright owners’ rights is important for developing countriesto encourage their authors and publishing industries,100 striking a proper balancebetween such protection and the public access to literary and scientific works isequally important to them. This is also because access to literary and scientificworks and protection of copyright owners’ rights are two sides of the same coin.While protection of copyright owners’ rights is a stimulus for the production ofliterary and scientific works, this also requires wide dissemination of literary andscientific works since it is not only the general public, but also the authors who willneed to use these works for the production of new works. As Okediji observed,‘[w]riters and creators do not exist or create in a vacuum. Indeed, certain genres ofworks, styles of creativity, and modes of expression specifically and deliberatelyincorporate, reproduce, or transform pre-existing works.’101
97 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 88.98 Ibid 88-89.99 Ibid.100 Ibid 92-94.101 See Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions and PublicInterest Considerations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD, March2006) X <http://unctad.org/en/Docs/iteipc200610_en.pdf>.See also Justice Joseph Story in Emerson v. Davies, 8 F Cas 615, 619 (1845):In truth, in literature, science and in art, there are, and can be, few, if any, things which,in an abstract sense, are strictly new and original throughout. Every book in literature,science and art, borrows and must necessarily borrow, and use much which was wellknown and used before. If no book could be the subject of copyright which was not
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Given this predicament, becoming a free rider of copyright protected works byabandoning copyright protection altogether does not provide optimal benefits fordeveloping countries. Moreover, such an approach would inevitably hamper theaccomplishment of their major goals, like economic development and theadvancement of science and literature.102
b) Formulate and Accede to a New Copyright ConventionCopyright is a European construct which remained alien to most of the developingcountries prior to the 19th century.103 Thus, many of these countries still lackexpertise and knowledge in this field.104 Moreover, particularly at the time of theirindependence, developing countries were often inexperienced new entrants to thefield of international relations.105 As such, formulating a new copyright conventionwas too heavy a burden for these countries to carry. This becomes discernible fromthe fact that formulation of the Berne Convention was not a smooth and easy processeven for the European super powers like France, Germany and Britain.

new and original in the elements of which it is composed, there could be no ground forany copyright in modern times, and we would be obliged to ascend very high, even inantiquity, to find a work entitled to such eminence: at 619.102 As Juan Yu observed:Many developing countries have acknowledged that the protection of copyright isnecessary for:(1) Growth of production, manufacture, and distribution within the cultural,educational, and entertainment industries;(2) Creation of an environment conducive to attracting domestic and foreign privatesector investment in the copyright industries;(3) Stimulating the creativity and inventiveness in society, thereby contributing to acountry’s development; and,(4) The public to receive the benefit of literature, music and other creative works thatmight not otherwise be created or disseminated.Juan Yu, Can Developing Countries Benefit from Intellectual Property Protection (2003) 10 TFLR – IP
Protection and Developing Countries 359,363 (emphasis added) (citations omitted).103 See, eg, Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global Politics of
Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 34-36.104 As Deere observed, although European colonists transplanted their intellectual property laws totheir colonies, the ‘[c]olonial legal systems … failed to build either local IP expertise or an IP ‘culture’among their subjects.’ Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global
Politics of Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 36.105 Alan H Lazar, ‘Developing Countries and Authors’ Rights in International Copyright’ (1971) 19(1)
Copyright Law Symposium 1, 14.
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c) Continue with the Berne ConventionIn light of the problems with the previously discussed options, the only viable optionfor developing country members of the Berne Convention was to continue theirmembership and attempt to revise the Convention’s standards of copyrightprotection to suit their needs and interests. In fact, a majority of developingcountries, including Sri Lanka, chose this option. Factors such as the desire of thesecountries to be part of a ‘union of civilised nations’ with strong internationalstanding, pressure from their former colonial masters, the concessions which theyreceived, and the attitude and practice of the United International Bureaux for theProtection of Intellectual Property (BIRPI) also had an impact on this choice. 106
Agitation for ReformDuring the 1960s, agitation among developing country members of the Berne

Convention to revise the Convention’s copyright protection standards with regard totranslation rights reached a peak. There were two main reasons for this. One wasthe Universal Copyright Convention (UCC) which was concluded in 1952. The otherwas the increased bargaining power of developing countries within the BerneUnion.
(i) The Universal Copyright ConventionThe question of whether or not developing countries needed lower standards ofprotection for translation rights was first raised in the UCC.107 The UCC provided thefirst opportunity for the newly independent developing countries to participate andnegotiate in the process of international copyright law making. Though the need forlower standards of protection for translation rights in developing countries wasraised and discussed in the negotiations leading up to the UCC,108 the objective ofthis Convention was a different one. As Goldstein observed, ‘[t]he central object of

106 Ibid 14, 17-24.107 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 887.108 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 96.
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the Universal Copyright Convention was to secure multilateral copyright relationsbetween the countries of the Berne Union and the many countries outside the Unionthat found the Berne Convention’s stringent minimum standards incompatible withtheir domestic law’.109 These countries included the United States, ‘several LatinAmerican countries that had already entered into regional copyright treaties, thethen Soviet Union, and several African and Asian nations’.110
The UCC, in particular, was an outcome of ‘a voeu’ adopted at the Rome Conferencefor the revision of the Berne Convention in 1928 ‘to create a bridge between the
Berne Convention and the [Buenos Aires Agreement 1910], the principal Pan-American treaty to include the United States as a party’.111 Though by 1938, the‘efforts to establish multilateral relations between Berne and non-Berne countries,particularly proposals for an entirely new convention separate from Berne hadgained momentum’ this was ‘cut short by the outbreak of World War II’. 112
Against this background, UNESCO initiated the UCC in the late 1940s113 with the aimof establishing ‘a broader-based convention that would bring together countrieswith widely differing levels of protection’.114 In fact, the UCC was seen as a moregenerous framework of international copyright protection by developing countriesas it provided a relatively lower level of copyright protection to that of Berne, andfor compulsory licenses in respect of translation.115 In particular, Article V(2) of the
UCC provided:
109 Paul Goldstein and Bernt Hugenholtz, International Copyright: Principles, Law, and Practice(Oxford University Press, 2013) 44.110 Paul Goldstein and Bernt Hugenholtz, International Copyright: Principles, Law, and Practice(Oxford University Press, 2013) 44.111 Ibid (citations omitted).112 Ibid.113 See, eg, Gerald R Gibbons, ‘The Compulsory License System of the Universal Copyright Convention’(1956) 6 Duke Bar Journal 23.114 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 885-886. However, the UCC ‘wasparticularly concerned to provide a means for the USA and the other American states to enter intointernational copyright relations with the more “advanced” states that were members of the BerneUnion’: at 886.115 Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone(Uppsala Universitet, 2011) 46-47; Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio
Northern University Law Review 465, 474-475. Also see Sam Ricketson and Jane Ginsburg,
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[A]ny Contracting State may, by its domestic legislation, restrict the right oftranslation of writings, but only subject to the following provisions:If, after the expiration of a period of seven years from the date of the firstpublication of a writing, a translation of such writing has not been publishedin the national language or languages, as the case may be, of the ContractingState, by the owner of the right of translation or with his authorization, anynational of such Contracting State may obtain a non-exclusive licence from thecompetent authority thereof to translate the work and publish the work sotranslated in any of the national languages in which it has not been published…116
Even though the mechanism for compulsory translation licenses envisaged in the
UCC provided some assistance to developing countries in addressing their needs, itcan hardly be perceived as an adequate measure. There were three main drawbacksto the UCC compulsory licencing system which made it less congenial for thedeveloping countries.Firstly, a developing country that was making use of compulsory licenses providedunder the UCC had to comply with a number of conditions. Of these, the moststringent and unfavourable for developing countries was the requirement that theyhad to wait until seven years from the date of publication of a copyright protectedwork before a translation license could be granted in respect of that work.117 AsRicketson and Ginsburg observed:
International Copyright and Neighbouring Rights: The Berne Convention and Beyond (OxfordUniversity Press, 2nd ed, 2006) vol 2, 886; Irwin A Olian Jr, ‘International Copyright and the Needs ofDeveloping Countries: The Awakening At Stockholm and Paris’ (1974) 7(2) Cornell International Law
Journal 81, 85. As Olian observed:The UCC merely established the obligation of each contracting country to provide for“the adequate and effective protection of the rights of authors and other copyrightproprietors in literary, scientific and artistic works” with the result that conventionprotection depended almost entirely on the prevailing level of protection in thecountry where protection was sought: at 85 (emphasis added) (citations omitted).See also Salah Basalamah, ‘Compulsory Licensing for Translation: An Instrument of Development?’(2000) 40(4) IDEA: The Journal of Law and Technology 503, 505.116 However, this provision was subject to a number of conditions and qualifications stipulated inproviso to Article V(2) of the Universal Copyright Convention 1952.117 Universal Copyright Convention 1952, art V(2) proviso.
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This provision was arguably less generous than the reservation whichcountries were permitted to make on acceding to the Berne Convention, theeffect of which was that translation rights fell into the public domain after 10years if no authorised translation had been published in that period.118
The requirement that a period of seven years had to lapse before a copyrightprotected work could be translated was inadequate with regard to the type ofcopyright protected works that were urgently needed by developing countries topromote access to scientific and technical knowledge, namely books and learningmaterial in the field of science and technology.119
The second main drawback of the compulsory licensing system in the UCC whichmade it unattractive to developing countries were the formalities and proceduresthat were needed to be adhered to when granting compulsory licenses.120 Inparticular, these formalities and procedures were complicated and time-consuming.As Olian observed, ‘[s]o frustrating have such procedures turned out to be … that inthe two decades since the UCC came into existence, not a single compulsory licensehas ever been issued under this provision.’.121

118 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 886.119 In particular, by the time translations of this type of copyright protected works could be publishedin developing countries, that is, after a minimum period of seven years, the information contained inthose works would have been outdated and useless because of the rapid advancements and newfindings in the field of science and technology. Also, this minimum waiting period meant thatdeveloping countries were deprived of new knowledge produced in developed countries.120 Universal Copyright Convention 1952, art V(2) proviso. For example, an applicant for a translationlicense had to establish that either he had requested, and been denied, authorisation by theproprietor of the right to make and publish the translation, or that, after due diligence on his part, hewas unable to find the owner of the right. If the owner of the right of translation could not be found,the applicant had to send copies of his application to the publisher whose name appeared on thework and, if the nationality of the owner of the right of translation was known, to the diplomatic orconsular representative of the State of which such owner was a national or to organisation whichmight have been designated by the government of that State.  Also, the license could not be grantedbefore the expiration of a period of two months from the date of the dispatch of the copies of theapplication. Moreover, the owner of the right of translation had to be justly compensated inaccordance with international standards and the State which grants the translation license had toprovide for legislation assuring the payment and transmittal of such compensation and correctnessof the translation.121 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 96.
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Another factor which discouraged developing countries who were already membersof the Berne Convention from joining the UCC was the so called ‘Berne SafeguardClause’ in the UCC. This clause provided that any work originating in a country thatwithdrew from the Berne Union after 1 January 1951 shall not be protected by the
UCC in countries of the Berne Union.122 In essence, this prevented countries whowere members of the Berne Convention from withdrawing from it after 1 January1951, in favour of the more relaxed copyright protection standards in the UCC.123
In view of the foregoing factors, the UCC (in the form it was formulated) was notcongenial to developing countries, particularly those who were members of the
Berne Convention. The reason for this can be explained with reference to the mainobjective of the UCC, which was to provide a solution to the ‘problem of improvingcopyright protection on a worldwide basis’ that existed in the mid-20th century,124without impairing international systems that were already in force.125 As such,addressing the needs of developing countries as a whole was a matter which felloutside the Convention’s scope. Nonetheless, this did not mean that developingcountries gave up their attempts in persuading the UCC to accommodate their needsand interests. In fact, during the early 1960s certain proposals were made to revisethe UCC in this regard. However, these proposals were rejected since anyamendments to the UCC were considered to be premature in view of the fact that theConvention had only recently come into force.126 At the same time, developingcountries also raised concerns over the possibility of deleting the Berne SafeguardClause in the UCC because it was a stumbling block for countries who were alsomembers of the Berne Convention to accede to the UCC. Since this issue had a directrelevance to the forthcoming revision of the Berne Convention at Stockholm in 1967,
122 Universal Copyright Convention 1952, art XVII, Appendix declaration.123 Paul Goldstein, International Copyright: Principles, Law, and Practice (Oxford University Press,2001) 29; Paul Goldstein and Bernt Hugenholtz, International Copyright: Principles, Law, and Practice(Oxford University Press, 2013) 45-46.124 Joseph S Dubin, ‘The Universal Copyright Convention’ (1954) 42 California Law Review 89, 90.125 Universal Copyright Convention 1952, Preamble.126 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 898.
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the question of revision of the UCC was deferred until the Stockholm Revision hadbeen held.127
(ii) Stockholm Conference for the Revision of the Berne ConventionThe Stockholm Conference for the revision of the Berne Convention in 1967 provideddeveloping countries with a fitting forum to air their grievances regarding thestringent copyright protection standards envisaged in the Berne Convention. Therewere a number of reasons for this. Firstly, by the time of the Stockholm Conference,developing countries had formed a majority of the international community and hademerged as an identifiable block within the Berne Union. In particular, over a thirdof the Berne members were developing countries.128 This situation forced the Berne

Convention to take account of the needs of developing country members who weresignificant in number. They also provided an important indication as to the futureprospects and growth of the Berne Convention. In other words, while the developedcountry members of the Berne Convention foresaw the value of persuadingdeveloping countries who were outside the Berne Union to join it, they also saw theimportance of convincing developing countries who were already members of theUnion to remain within it with the broad objective of expanding ‘the realm ofgovernance for [copyright] which would potentially benefit’ the export industries indeveloped countries.’129 Thus, as Peter Yu observed, ‘[t]he developed Bernemembers therefore were willing to offer concessions as “sweeteners” to entice thesecountries to join the Union’130 without however, unduly flexing the Convention’sstandards. This was because the lowering of these standards in the interest ofdeveloping countries would have been an undesirable setback for those developed
127 Ibid.128Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 121.129 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 474 (citations omitted); Christopher May, World Intellectual Property Organization (WIPO):
Resurgence and the Development Agenda (Routledge, 2007) 22.130 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 474 (citations omitted).
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countries that had ‘fought hard to raise the international copyright standards overthe past eighty years’.131
Secondly, the Berne Convention faced significant competition from the UCC. Thereason for this was that from the developing countries point of view the UCCpresented an attractive alternative to the Berne Convention. This was primarilybecause under the UCC developing countries could obtain reasonable protection fortheir works abroad, while according lesser protection (than in the Berne Convention)to foreign works at home.132 As a result, developing countries constantly referred tothe less-stringent provisions of the UCC, especially those in respect of compulsorylicenses for translation, as a ground for accommodating similar provisions into the
Berne Convention.133 This raised concerns among BIRPI and the developed countrymembers of the Berne Convention that if the demands of the developing countrymembers were not met, the developing countries who were still not members of theBerne Union might either join the UCC or, together with the developing countrymembers of the Berne Union, establish their own separate union.134
Thirdly, the need to revise the domestic copyright laws in developing countriesalong with the standards of the Berne Convention on which they were based (to suitlocal needs and interests) had gained momentum by the time of the StockholmConference. In particular, by this time a majority of the developing country membersof the Berne Convention had fully realised that their national copyright laws (whichwere more or less based on the provisions of the Berne Convention) were a clear
131 Ibid.132Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 474-475; Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights:
The Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 886.133 See Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law
Review 465, 474-475; Paul Goldstein and Bernt Hugenholtz, International Copyright: Principles, Law,
and Practice (Oxford University Press, 2013) 402.134 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 475. In particular, Peter Yu observed that:The only major barrier that prevented countries from migrating from Berne to the UCCwas the Berne Safeguard Clause, which prohibited Berne members that havewithdrawn from the Union from benefitting from the UCC in countries that weremembers of both the UCC and the Berne Convention. Although this clause helped deterdefection, it did not affect those countries that had yet to join the Union, includingmany less developed countries in Africa, Asia and the Americas.
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impediment for timely and affordable translation. More importantly, post-independence developments in many of these countries, particularly the expansionof provision of scientific and technical education in local languages, had triggered anurgent need to translate scientific and technical books and learning materialsproduced in developed countries. These concerns had paved the way for a series ofevents in the field of international copyright such as the African Study Meeting heldin Brazzaville in 1963 (jointly organised by BIRPI and UNESCO), the Joint Session ofthe Permanent Committee of the Berne Union and the Intergovernmental CopyrightCommittee in 1963, and the East Asian Seminar on Copyright held in New Delhi in1967 (convened by BIRPI) which had a profound impact on the StockholmConference.135
The main demands of developing countries at the Stockholm Conference were forsome kind of special concession for their use of literary and scientific works, mostof which originated from the developed countries. In particular, many developingcountries argued that publishing houses located in developed countries chargedhigher prices for their copyright protected works, and had little or no interest insupplying proper translations of these works to developing countries.136Importantly, these demands were backed by threats to the effect that if the demandswere not properly met, developing countries would withdraw from the membershipof the Berne Convention. As such, some sort of accommodation to the demands ofdeveloping countries became unavoidable if the Berne Convention were to survivein the future. As a result, the Protocol regarding Developing Countries was adopted,which was intended to provide certain concessions to developing countries inrespect of copyright protection. Among these concessions were the provisions
135 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 472-479; Salah Basalamah, ‘Compulsory Licensing for Translation: An Instrument ofDevelopment?’ (2000) 40(4) IDEA: The Journal of Law and Technology 503, 506-507. Eva HemmungsWirten, ‘Colonial Copyright, Postcolonial Publics: The Berne Convention and the 1967 StockholmDiplomatic Conference Revisited’ (2010) 7(3) SCTIPTed 532, 537-539; Eva Hemmungs Wirten,
Cosmopolitan Copyright: Law and Language in the Translation Zone (Uppsala Universitet, 2011) 50-52. As Wirten noted, [t]he first and arguably most important of the numerous meetings taking placein the preparation for the Stockholm Conference was the African Study Meeting on Copyright inBrazzaville’: at 50. ‘The Brazzaville meeting ended by noting that injustices of the copyright systemand concluded that international copyright conventions benefitted exporting nations’: at 52.136 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 129.
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which enabled developing countries to restrict the protection of translation rightsin their countries.
Evaluation of the Provisions in the Stockholm Protocol Restricting Translation RightsThe Protocol devised at the Stockholm Conference for the benefit of developingcountries restricted translation rights in two ways: it allowed the forfeiture oftranslation rights in the event that they were not exercised within a period of tenyears, and also provided for the grant of compulsory licences.137 More specifically,the Protocol gave developing countries the option of substituting the followingprovisions for Article 8 of the Berne Convention which protected copyright owners’translation rights:

[A]uthors of literary and artistic works protected by this Convention shallenjoy in countries other than the country of origin of their works the exclusiveright of making and of authorising the translation of their works throughoutthe term of protection of their rights in the original works. Nevertheless, theexclusive right of translation shall cease to exist if the author shall not haveavailed himself of it, during a term of ten years from the date of the firstpublication of the original work, by publishing or causing to be published, inone of the countries of the Union, a translation in the language for whichprotection is to be claimed.
[I]f, after the expiration of a period of three years from the date of the firstpublication of a literary or artistic work, or of any longer period determinedby national legislation of the developing country concerned, a translation ofsuch work has not been published in that country into the national or officialor regional language or language of that country by the owner of the right oftranslation or with his authorization, any national of such country may obtaina non-exclusive license from the competent authority to translate the work

137 Stockholm Act 1967 of the Berne Convention, Protocol Regarding Developing Countries, art 1(b);Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 902;
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and publish the work so translated in any of the national or official or regionallanguages in which it has not been published …138
The Stockholm Protocol also allowed a developing country to shorten the term ofprotection for translation rights for a period not less than 25 years.139 Theseprovisions in the Protocol provided little assistance to developing countries tofacilitate the translation of copyright protected scientific and technical knowledgeproducts in order to promote access to scientific and technical knowledge. One mainreason for this was the excessive waiting periods stipulated for the cease oftranslation rights and the granting of compulsory licenses for translation under theProtocol. In particular, limiting the duration of translation rights for 10 or 25 yearssuffered from the same defects that were to be seen in the Berne Convention’s systemof reservation on translation rights. Thus, from the standpoint of developingcountries, limiting the duration of translation rights was almost of no use. As Olianobserved:

In view of the need of such countries for contemporaneous materials for usein education and entertainment, it became evident that the reservationpermitting reduction of the post-mortem period of protection from fifty totwenty five years would affect only a small number of the highest qualityworks, and would result in virtually no saving in royalties paid abroad. Similarreasoning was applicable to the reservation under which an author’stranslation rights lapsed if he failed to publish a translation in a country’snational language within ten years; very few textbooks and technical workswould be valuable after such a period.140
Although the three years waiting period for the granting of translation licenses wasan improvement compared to the UCC, this time period was excessive in respect toscientific and technical works.141 The grant of these licenses was also ‘still
138 Stockholm Act 1967 of the Berne Convention, Protocol Regarding Developing Countries, art 1(b).139 Ibid art 1(a).140 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 101.141 As Wirten noted, ‘the vision of developing nations happily receiving books more or less worthlesson the original market … smel[t] of knowledge dumping’. Eva Hemmungs Wirten, Cosmopolitan
Copyright: Law and Language in the Translation Zone (Uppsala Universitet, 2011) 61.
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conditioned on compliance with frustrating administrative procedures, including arequirement that the applicant establish “either that he has requested, and beendenied, authorisation by the proprietor of the right to make and publish thetranslation, or that, after due diligence on his part, he was unable to find the ownerof the right”.’142 Compliance with the formalities involved considerable expense fordeveloping countries. Moreover, the time that was needed to comply with theformalities along with the time that was needed for a work to be properly translated,published and distributed increased the total time span for a translated work toreach the public.143 As Strba noted:
[T]he procedural requirements of notification [in the Protocol] make theapplication process for a [compulsory licenses] too expensive for developingcountries. Waiting periods of three or ten years are excessive for a country thatis in desperate need of reading or teaching material. Even if the waiting periodfor application for a [compulsory license] were three years, the lengthyprocedure for such an application works to make this period too long.144

In this sense, the system of compulsory licensing introduced in the Protocol‘suffered from the same defects which characterised the UCC’s system. Theadministrative formalities required to obtain the licences were simply tooexpensive, time-consuming, and frustrating.’145 As such, from the standpoint ofdeveloping countries, almost all the provisions in the Stockholm Protocol whichrestricted translation rights were practically useless.146 As such, the Protocoldeveloped at the Stockholm Conference was a clear setback for the developingcountries. Surprisingly, it was also a setback for developed countries.
142 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 99.143 Ibid 101-102.144 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 89(citations omitted).145 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 101-102.146 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 101; Susan Isiko Strba,
International Copyright Law and Access to Education in Developing Countries: Exploring Multilateral
Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 89.
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Stockholm Revision and the Developed CountriesThe overall effect of the substantive revisions that occurred at the StockholmConference was a strengthening of copyright protection in a number of respects. Infact, this was a bounty given to developed countries to encourage them to accept therelaxations of copyright protection standards in the Stockholm Protocol withoutmuch resistance.147 Despite this assurance, developed countries saw the Protocol asa clear derogation from the authors’ rights.148 As such, they vehemently objected tothe Protocol.149 For instance, the United States declared that if the Protocol wasadopted it would ‘pose a near insurmountable barrier’ to its desired accession to the
Berne Convention.150
From the point of view of developed and developing countries, the StockholmProtocol was seen as a failure: it neither addressed the needs of developingcountries nor the developed countries. As Olian said:
147 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 98.148 Ibid 102.149 As Peter Yu observed, the objections of the developed countries were mainly in respect of thefollowing four significant matters:(1) Lack of any real guarantee that authors would be paid in cases of use for teaching,scholarship and research and the problems that might arise with respect to thetransmittal of compensation in the case of the other reservations;(2) The provisions allowing export of copies to other developing countries;(3) The inadequate definition of a developing country; and(4) The lack of direct incentive to developing countries to improve the level of protectionbeyond that offered by the Protocol.Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 480. See also Salah Basalamah, ‘Compulsory Licensing for Translation: An Instrument ofDevelopment?’ (2000) 40(4) IDEA: The Journal of Law and Technology 503, 508-509.150 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 914 (citations omitted). See alsoEva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the Translation Zone (UppsalaUniversitet, 2011) 62, where it is observed that:Controlling knowledge was a big business already in the mid-1960s. With educationalpublishing a profitable sector, UK publishers had invested heavily in markets nowbecoming independent. The Stockholm Protocol, if ratified, threatened to pull thecarpet from under an industry that paid lip service to the necessity of indigenouspublishing and authorship, while being highly reluctant to abandon a possiblylucrative future market where they already had secured a foothold.
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A brief analysis of the Protocol’s main provisions reveals that it was grosslydefective in meeting the needs of developing nations, while at the same timehighly objectionable to the more advanced countries. As such, it was nearly acomplete failure.151
In the light of this scenario, the developed countries took maximum advantage ofthe mechanism provided for the ratification of the Stockholm Protocol.152 As a result,the Protocol never came into force. Yet, both the developing and developedcountries understood the need for some sort of compromise, which both sides couldbe satisfied with, if the Berne Convention were to survive for the future. The ParisConference for the revision to the Berne Convention came about as a result of thisneed.153

(iii) Paris Conference for the Revision of the Berne ConventionThe Paris Conference for the revision of the Berne Convention held in 1971 was a‘package deal’ between developed and developing countries which involvedamendments to both the Berne Convention and the UCC.154 The need for amendmentof the UCC arose as a result of the Berne Safeguard Clause. As noted earlier, this wasbecause the Berne Safeguard Clause acted as a stumbling block to developingcountries who preferred to accede to the UCC. As such, they advocated for thedeletion of the Berne Safeguard Clause from the UCC. However, developed countrieswere not willing to accept this proposal without raising the general level ofcopyright protection in the UCC at the same time.155 Thus, deliberations ensued on
151 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 95.152 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 101; Sam Ricketson andJane Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond,vol 2 (2nd edn, OUP 2006) 914. For the provisions relating to ratification and entry in to force of theStockholm Protocol, see Stockholm Act 1967 of the Berne Convention, art 28.153 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 131-132.154 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 481; Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The
Berne Convention and Beyond, vol 2 (2nd edn, OUP 2006) 921.155 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, vol 2 (2nd edn, OUP 2006) 917.
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both the Berne Convention and the UCC which eventually led to the generalagreement that ‘both conventions should be revised simultaneously, with specialattention being paid to the needs of developing countries.’156
The main outcome of the Paris revision of the Berne Convention is the ‘BerneAppendix’ (or Paris Appendix) which was introduced in the Paris Act 1971. Inparticular, the Berne Appendix in the Paris Act 1971 contains a special copyrightregime for developing countries. Among other things, it offers developing countriesthe option of either substituting Article 5 of the 1886 version of the Berne Conventionas revised by the Paris Act 1896 in respect of the translations into languages ofgeneral use in these countries (the effect of which is the forfeiture of translationrights in respect of these languages in the event that the rights are not exercisedwithin a period of 10 years) or of making use of the faculty which provides forgranting of compulsory licenses for translation.157
Evaluation of the Provisions in the Paris Act on Translation RightsThe Paris Act 1971 of the Berne Convention carries the same provision in Article 8 ofthe Berlin Act 1908. Accordingly, copyright owners’ translation rights are protectedthroughout the term of protection of their right of reproduction.158
There are certain general exceptions in the Paris Act 1971 with regard to thecopyright owners’ right of reproduction. However, it is not clear whether or notthese exceptions would apply to translation rights. The main general exception to
156 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, vol 2 (2nd edn, OUP 2006) 921.According to Strba, while the Berne Convention was revised ‘with a focus on the provisions for accessby developing countries’ the UCC was revised at the same time ‘[t]o minimize the chances ofdeveloping countries joining [it]’. In particular, ‘[t]he major effect of the revisions of the UCC was toafford more protection to authors and make it less attractive for developing countries to leave theBerne Convention and join the UCC’. Susan Isiko Strba, International Copyright Law and Access to
Education in Developing Countries: Exploring Multilateral Legal and Quasi-Legal Solutions (MartinusNijhoff Publishers, 2012) 91.However, the revisions to the UCC also introduced a special copyright regime for developingcountries.157 Paris Act 1971 of the Berne Convention, Appendix, arts I, II, V.158 Ibid art 8.
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copyright owners’ right of reproduction in the Paris Act 1971 is provided in Article9(2). In particular, this Article states:
It shall be a matter for legislation in the countries of the Union to permit thereproduction of such works in certain special cases, provided that suchreproduction does not conflict with a normal exploitation of the work and doesnot unreasonably prejudice the legitimate interests of the author.159

Article 9(2) of the Paris Act 1971 does not mention translation and only talks aboutreproduction. Also, there are no express provisions in other articles of the Paris Actstating that Article 9(2) applies to translation rights. As Ricketson and Ginsburgobserved:
On its face, this omission imposes severe restrictions on persons wishing touse literary and dramatic works protected under the Convention where theseworks are in other languages. While the Convention makes provision for thereproduction, in particular circumstances and for certain purposes, of suchworks in their original language, these exceptions are not expressed to beapplicable where translations of those works are made in the same situation.This appears illogical, as the making of reproduction of works in their originallanguage will be of little use to populations which do not speak or understandthat language. 160

It is pertinent to note that provision in Article 9(2) of the Paris Act 1971 was firstintroduced to the Berne Convention at the Stockholm Revision in 1967. The questionwhether this provision extended to translation rights was considered at theStockholm Conference. In particular, the Main Committee I, which was set up withthe task of considering the proposals for revising the substantive copyrightprovisions of the Berne Convention, ‘considered that a general rule regardingexceptions to the right of translation was necessary and should be inserted to Article8’.161 However, ‘[i]t was left to the Drafting Committee to try to find a satisfactory
159 Ibid art 9(2).160 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 835.161 ‘Report on the Work of Main Committee I’, Records of the Intellectual Property Conference of
Stockholm (11 June -14 July 1967) vol 2, [203].
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formula and to suggest whether such a formula should be included in the text ofArticle 8 or merely in the part of the Report concerning that Article.’162 Eventually,‘[t]he Drafting Committee opted for the latter solution.’163 This was mainly becauseof the ‘idea that it was fairly obvious that exceptions to the other exclusive rights,such as the right of reproduction, implied corresponding exceptions in respect of theright of translation and that the Convention had generally been applied in thisway.’164 However, as Ricketson suggested, the Main Committee I had clearly made amistake in not adopting an explicit provision in the Berne Convention enabling theapplication of the exception in Article 9(2) against translation rights.165 Inparticular, he stated:
The basis for applying the interpretation given in its Report is unclear, and isopen to challenge. Thus, the relationship between reproductions andtranslation may be disputed; likewise, the conclusion that a contraryinterpretation leads to an absurd or unreasonable result justifying reference

162 Ibid.163 Ibid. However, the Main Committee decided that the following indications should be inserted inits report.As regard the right of translation in cases where the work may, under the provisionsof the Convention, be lawfully used without the consent of the author, a livelydiscussion took place in the Committee and gave rise to certain statements on thegeneral principles of interpretation. While it was generally agreed that Articles 2 bis(2), 9 (2), 10 (1) and (2), and 10 bis (1) and (2), virtually imply the possibility of usingthe work not only in the original form but also in translation, subject to the sameconditions, in particular that the use in conformity with fair practice and that here too,as in the case of all uses of the work, the rights granted to the author under Article 6
bis (moral right) are reserved, different opinions were expressed regarding the lawfuluses provided in Articles 11 bis and 13. Some delegations considered that thoseArticles also applied to translated works, provided the above conditions were fulfilled.Other delegations, including those of Belgium, France and Italy, considered that thewording of those Articles in the Stockholm did not permit of the interpretation thatthe possibility of using a work without the consent of the author also included, in thosecases, the possibility of translating it. In this connection, the said delegations pointedout, on the level of general principles, that a commentary on the discussion could notresult in an amendment or extension of the provisions of the Convention.‘Report on the Work of Main Committee I’, Records of the Intellectual Property Conference of

Stockholm (11 June -14 July 1967) vol 2, [205].164 ‘Report on the Work of Main Committee I’, Records of the Intellectual Property Conference of
Stockholm (11 June -14 July 1967) vol 2, [203].165 Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986(Kluwer, 1987) 541.
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to the unanimous view of the delegates expressed in the report may also bedoubted …166
As such, the question whether Article 9(2) of the Paris Act 1971 extends totranslation rights remains unclear.167
Be that as it may, none of the general exceptions to the copyright owners’ rights inthe Paris Act 1971, including Article 9(2), offer any material help to developingcountries like Sri Lanka to facilitate the timely and affordable translation ofcopyright protected scientific and technical knowledge products. This is because, asOkediji noted, all these general exceptions ‘pertain primarily to use-access, i.e., thefreedom of others to utilise portions of the work once they are in possession of alegitimate copy.’168 However, for developing countries like Sri Lanka ‘access tolegitimate copies is precisely the issue’.169 Added to this is the need to translate thelegitimate copies and reproduce the translation in large quantities at affordableprices. As Okediji observed, ‘[n]othing in the Berne Convention addresse[s] thepossibility of bulk access to protected works [except] the Berne Appendix of1971.’170
The main features of the Berne Appendix (Paris Appendix) are: (i) the compulsorylicensing system introduced in respect to translation and reproduction of copyrightprotected literary and scientific works in developing countries, and (ii) thealternative possibility of limiting translation rights through a special reservation.171
166 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1, 840 (citations omitted)(emphasis added); Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic
Works: 1886-1986 (Kluwer, 1987) 541 (citations omitted) (emphasis added).167 However, the question whether Article 9(2) of the Berne Convention applies to copyright owners’translation rights has been rendered redundant by the TRIPS Agreement 1994 with regard to Bernemembers who are also members to the TRIPS Agreement. See TRIPS Agreement, art 13. See alsoChamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 500.168 Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions and Public InterestConsiderations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD, March 2006) 15<http://unctad.org/en/Docs/iteipc200610_en.pdf>.169 Ibid.170 Ibid (emphasis added).171 Paris Act 1971 of the Berne Convention, Appendix, arts I, II, V. Despite that the faculties in the BerneAppendix can only be made use of by developing countries, the Appendix does not provide for a clear
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These features are structurally similar to the licensing system and the specialreservation in the Stockholm Protocol.172 As a result, the Berne Appendix suffersfrom many of the same defects in the Protocol. Of these, the most noteworthy is thewaiting period before compulsory licenses for translation can be granted. Inparticular, according to Article II(2), a translation license in respect of a copyrightprotected work can only be granted ‘after the expiration of a period of three years’from the date of the first publication of that work.173 However, there is a noteworthyexception to this in Article II(3) which makes the Appendix more favourable todeveloping countries like Sri Lanka when compared with the Protocol. In particular,Article II(3)(a) provides:
In the case of translations into a language which is not in general use in one ormore developed countries which are members of the Union, a period of oneyear shall be substituted for the period of three years referred to in paragraph(2)(a).Accordingly, although Article II(2)(a) of the Berne Appendix (similar to Article 1(b)(ii) of the Stockholm Protocol) generally requires an applicant for a compulsorytranslation license in respect of a copyright protected work to wait for a period ofthree years from the publication of that work, Article II(3)(a) of the Appendixenables an applicant in Sri Lanka to shorten this waiting period for one year

definition of what is meant by the term ‘developing country’. Paris Act 1971 of the Berne Convention,Appendix, art I(1). See also Salah Basalamah, ‘Compulsory Licensing for Translation: An Instrumentof Development?’ (2000) 40(4) IDEA: The Journal of Law and Technology 503, 511-513.172 However, it contains several substantive changes as well as number of modifications in language.Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The Awakening AtStockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 107.173 Paris Act 1971 of the Berne Convention, Appendix, art II2(a) provides:Subject to paragraph (3), if, after the expiration of a period of three years, or of anylonger period determined by the national legislation of the said country, commencingon the date of the first publication of the work, a translation of such work has not beenpublished in a language in general use in that country by the owner of the right oftranslation, or with his authorization, any national of such country may obtain alicense to make a translation of the work in the said language and publish thetranslation in printed or analogous forms of reproduction.
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provided that the translation is into Sinhala. This is because Sinhala is not in generaluse in any developed countries.174
The other provisions in the Berne Appendix, nonetheless, make the compulsorylicensing system restrictive and onerous for Sri Lanka (and other developingcountries) in many ways.175 In particular, these provisions (i) make it doubtful as towhether or not the compulsory licenses cover works published online, (ii) restrictthe purposes in respect to which licenses may be obtained, (iii) impose detailed andcomplicated administrative procedures that should be followed when obtaininglicenses, (iv) prohibit granting of licenses for reproduction in respect of translationsmade under licenses for translation, (v) place a ban on the export of copies madeunder compulsory licenses, and (vi) strengthen the right of copyright owners’ forjust compensation.

(i) Works Published OnlineAs the licensing system provided in the Berne Appendix is limited to ‘workspublished in printed or analogous forms of reproduction’,176 it is questionable
174 However, according to Basalamah, conditions attached to Article II(3)(a) of the Berne Appendix‘are so restrictive for the developing countries … that almost no room is left for such countries to takeadvantage of the concessions.’ Salah Basalamah ‘Compulsory Licensing for Translation: AnInstrument of Development?’ (2000) 40(4) IDEA: The Journal of Law and Technology 503, 516.175 According to Wirten, ‘[i]f developing nations had been successful securing their outlook onlicenses and educational uses in the 1967 Protocol, 1971 concessions instead seems to have favouredthe publishing industry.’ Eva Hemmungs Wirten, Cosmopolitan Copyright: Law and Language in the
Translation Zone (Uppsala Universitet, 2011) 65.176 Paris Act 1971 of the Berne Convention, Appendix, arts II(1), (2)(a). In particular, Article II(1)states: Any country which has declared that it will avail itself of the faculty provided for inthis Article shall be entitled, so far as works published in printed or analogous formsof reproduction are concerned, to substitute for the exclusive right of translationprovided for in Article 8 a system of non-exclusive and non-transferable licenses,granted by the competent authority under the following conditions and subject toArticle IV.Article II(2)(a) states:Subject to paragraph (3), if, after the expiration of a period of three years, or of anylonger period determined by the national legislation of the said country, commencingon the date of the first publication of the work, a translation of such work has not beenpublished in a language in general use in that country by the owner of the right oftranslation, or with his authorisation, any national of such country may obtain alicense to make a translation of the work in the said language and publish thetranslation in printed or analogous forms of reproduction.
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whether the Appendix applies to works published online. As Peter Yu observed,‘[p]remised on the traditional printing technologies, the [A]ppendix [does] not allowless developed countries to take advantage of new “online modes of delivery whichmight well be attractive to developing countries with large and widespreadpopulations”.’177 If this interpretation is correct (which it appears to be), the BerneAppendix completely turns a blind eye to the Internet which has become a primarymeans of distribution of knowledge products.178
(ii) The Purposes in respect of which Licenses may be ObtainedThe purposes for which translation licenses may be obtained under the BerneAppendix are more restrictive than in the Stockholm Protocol. In particular, theProtocol allowed translation licenses for all purposes whereas according to ArticleII(5) of the Appendix ‘[a]ny license … shall be granted only for the purpose ofteaching, scholarship or research.’ Thus as Olian noted, ‘[l]icenses for translation,available for any purpose under the Protocol, may only be granted under the ParisAppendix “for the purpose of teaching, scholarship or research”.’179
(iii) Administrative ProceduresThe Berne Appendix consists of many detailed and complicated administrativeprocedures which must be complied with before compulsory licenses can begranted.  For example, in terms of Article IV(1), a compulsory license for translationmay only be granted by a competent authority if the applicant, ‘in accordance with

177 Peter K Yu, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern University Law Review465, 483 (citations omitted).178 Chamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 503. As Sorosky said, ‘[t]oday the Internet has become aprimary means of communication and an indispensable tool for gathering information andexchanging ideas.’ Schuyler B Sorosky, ‘United States v Forrester: An Unwarranted Narrowing of theFourth Amendment’ (2008) 41 Loyola of Los Angeles Law Review 1121, 1121. Also see YiJun Tian, Re-
Thinking Intellectual Property: The Political Economy of Copyright Protection in the Digital Era(Routledge-Cavendish, 2009) 61, where it is observed that:Ever-improving Internet technology and digital convergence have changed thetraditional rules of distribution and dissemination of information and copyrightworks. Recent technological changes have enabled copyright users to efficiently accessand disseminate copyrighted works and information online.179 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 108.
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the procedure of the country concerned, establishes either that he has requested,and has been denied, authorization by the owner of the right to make and publishthe translation’ or that, ‘after due diligence on his part, he was unable to find theowner of the right’.180 In terms of Article IV(2), if the owner of the right cannot befound, the applicant for the translation license must send copies of his application(that has been submitted to the competent authority) to the publisher of the work(in respect of which the translation license is sought) and to ‘any designated nationalor international information centre’.181
More importantly, certain administrative procedures increase the waiting periodbefore a compulsory translation license could be granted. In particular, ArticleII(4)(a) states:

No license obtainable after three years shall be granted … until a further periodof six months has elapsed, and no license obtainable after one year shall begranted … until a further period of nine months has elapsed(i) from the date on which the applicant complies with therequirements in Article IV (1), or(ii) where the identity or the address of the owner of the right oftranslation is unknown, from the date on which the applicantsends, as provided for in Article IV (2), copies of his applicationsubmitted to the authority competent to grant the license.Apart from the translation of scientific and technical books and learning materialsafter these waiting periods may become meaningless,182 the transaction costsinvolved in fulfilling the cumbersome administrative requirements in the BerneAppendix are not insignificant.183 Both these factors reduce the incentive to
180 Paris Act 1971 of the Berne Convention, Appendix, art IV(1).181 Ibid art IV(2).182 The additional waiting periods stipulated in Article II(4)(a) of the Berne Appendix start to runafter the expiry of the general waiting periods. Salah Basalamah, ‘Compulsory Licensing forTranslation: An Instrument of Development?’ (2000) 40(4) IDEA: The Journal of Law and Technology503, 515.183 Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions and Public InterestConsiderations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD, March 2006) 16<http://unctad.org/en/Docs/iteipc200610_en.pdf>. As Okediji has noted, ‘[t]he transaction costs
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translate copyright protected scientific and technical books and learning materialsunder the compulsory licensing system in the Berne Appendix.
(iv) Licenses for Reproduction in respect of Translations made under Licenses

for TranslationUnder the Berne Appendix, a license to reproduce and publish a translated workcannot be granted where the translation has not been published by the owner of theright of translation or with his authorisation, or where the translation is not in alanguage in general use in the country in which the license is applied for.184 Theeffect of this is that ‘translations made under compulsory licenses cannot be thesubject of a [compulsory license] for reproduction.’185 This means that a person inSri Lanka cannot obtain a compulsory license to reproduce or publish a translatedwork in India which had been translated under a compulsory license. Given thatTamil is a language of general use in both these countries, it would be beneficial forSri Lanka if it could reproduce or publish (under a reproduction license) Tamiltranslations of works that had already been made under compulsory translationlicenses in India, rather than translating those works into Tamil all over again.However, since the Appendix does not allow this, Sri Lanka would have to apply foreach of these licenses separately, which means not only ‘going through the rigorousprocedural requirements twice,186 but significant expenses having to be incurred fortranslation of the work all over again.187
(v) Ban on Exportation of CopiesArticle IV(4)(a) of the Berne Appendix states that no compulsory license grantedunder it ‘shall extend to the export of copies, and any such license shall be valid only

involved in fulfilling [these] requirements are not insignificant, and the waiting period by itselfmaterially reduce … the value of copyrighted material to consumers.’184 Paris Act 1971 of the Berne Convention, Appendix, art III5(i), (ii).185 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 94.186 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 94.187 Chamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 502.
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for publication of the translation or of the reproduction, as the case may be, in theterritory of the country in which it has been applied for.’ Thus, the Appendix sets ageneral rule prohibiting the export of copies made under compulsory licenses.However, it provides an exception to this, subject to certain conditions, where ‘agovernmental or other public entity of a country which has granted a compulsorylicense to make a translation … into a language other than English, French or Spanishsends copies of a translation published under such license to another country’.188Nonetheless, this exception is restrictive when compared with the provisions in theStockholm Protocol with regard to the exportation of copies made undercompulsory translation licenses. This is because the Protocol allowed translatedworks published under a compulsory license in one country to be imported and soldin another country of the Berne Union if one of the national, official, or regionallanguages of the other country is the same as that into which the work had beentranslated. This is subject to the condition that the domestic law of that othercountry did not prohibit such importation and sale.189
(vi) The Authors Right to Just CompensationThe Berne Appendix strengthens the author’s right to just compensation whencompared with the Stockholm Protocol. In the Protocol, this right was subject tonational currency regulations. However, the Appendix provides that ‘if suchregulations intervene the competent authority shall nevertheless “make all efforts,by the use of international machinery, to ensure transmittal in internationallyconvertible currency or its equivalent”.’190

In view of the foregoing reasons, especially the waiting periods and theadministrative burdens for obtaining compulsory translation licenses, thecompulsory licensing system in the Berne Appendix too does not address the mostpressing need of the developing countries, that is, timely and affordable bulk accessto translations of copyright protected scientific and technical books and learning
188 Paris Act 1971 of the Berne Convention, Appendix, art IV(4)(c).189 Stockholm Act 1967 of the Berne Convention, Protocol Regarding Developing Countries, art 1(b)(v).190 Irwin A Olian Jr, ‘International Copyright and the Needs of Developing Countries: The AwakeningAt Stockholm and Paris’ (1974) 7(2) Cornell International Law Journal 81, 108.
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materials published in developed countries.191 Indeed, many scholars haveidentified the inadequacy and the inability of the Berne Appendix to effectively meetthe needs and interests of the developing countries. For instance, Ricketson andGinsburg observed, ‘[i]t is hard to point to any obvious benefits that have floweddirectly to developing countries from the adoption of the Appendix.’192
Although the Berne Appendix does not offer any direct benefits to developingcountries, Ricketson and Ginsburg have asserted that the Appendix ‘can be seen asan incentive to the authors and publishers in the developed countries to co-operatein the making of voluntary licensing arrangements’.193 This is because ‘thecompulsory licenses remain in the background both as a reminder of the needs ofdeveloping countries and as a threat to be brought into operation if there is areluctance to [cooperate]’.194 It is to be noted that even if this assertion wasaccepted, it would be confined only to theory. This is because as Strba pointed out,the ‘procedural requirements in the Appendix shield copyright holders bydiscouraging the [potential] applicants for [compulsory licenses],’ and ‘[t]he rights
191 Ruth L Okediji, ‘The International Copyright System: Limitations, Exceptions and Public InterestConsiderations for Developing Countries’ (Issue Paper No 15, ICTSD and UNCTAD, March 2006) 15<http://unctad.org/en/Docs/iteipc200610_en.pdf>.192 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 957. See also Eva HemmungsWirten, Cosmopolitan Copyright: Law and Language in the Translation Zone (Uppsala, 2011) 66,where Wirten described the framework of the Appendix as ‘extremely dense and complicated’;Alberto Cerda Silva, ‘Beyond the Unrealistic Solution for Development Provided by the Appendix ofthe Berne Convention on Copyright’ (Research Paper 8/2012, PIJIP, 2012) 51<http://digitalcommons.wcl.american.edu/research/30/>, where Silva pointed out that the‘Appendix’s system of compulsory licensing has proven to be inefficient’; Margaret Chon, ‘IntellectualProperty “from Below”: Copyright and Capability for Education’ (2007) 40 University of California,
Davis Law Review 803, 835, where Chon stated that the provisions have ‘proven to be unworkableand unfair throughout the thirty-five year existence’; Ruth L Okediji, ‘The International CopyrightSystem: Limitations, Exceptions and Public Interest Considerations for Developing Countries’ (IssuePaper No 15, ICTSD and UNCTAD, March 2006) 29<http://unctad.org/en/Docs/iteipc200610_en.pdf>, where Okediji observed that the ‘Appendix hasbeen a dismal failure owing to unduly complex and burdensome requirements associated with itsuse’; Laurence R Helfer and Graeme W Austin, Human Rights and Intellectual Property: Mapping the
Global Interface (Cambridge University Press, 2011) 341, where Helfer and Austin stated ‘BerneConvention poses structural impediments [for] translation of textbooks from the world’s dominantlanguages into minority languages’.193 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2, 958.194 Ibid (citations omitted). Also see Susan Isiko Strba, International Copyright Law and Access to
Education in Developing Countries: Exploring Multilateral Legal and Quasi-Legal Solutions (MartinusNijhoff Publishers, 2012) 97.
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holders know this so they do not have incentive to cooperate’.195 Thus, in practice,the authors and publishers in developed countries ‘do not feel threatened’ by theexistence of the Appendix ‘and thus they do not feel “coerced” to cooperate’ withdeveloping countries in the making of voluntary licensing arrangements fortranslation.196
Be that as it may, many developing countries including Sri Lanka have not made useof the faculties provided in the Berne Appendix in their domestic copyright laws.Some of these countries have not even ratified the Berne Appendix while othershave either ratified it very late or the relevant provisions are yet to be implementedinto domestic law. For instance, though Sri Lanka ratified Articles 1 to 21 of the Paris

Act 1971 and the Berne Appendix in 2005, its initial ratification of the Paris Act in1978 excluded these provisions.Some scholars have argued that the reason for many developing countries notmaking use of the faculties provided in the Berne Appendix is a consequence of theunworkability of the mechanisms provided in it.197 While there may be some truthin this assertion, nevertheless, it is unlikely that this situation alone has persuadeddeveloping countries to take such approach. This is because a number of developingcountries including Sri Lanka have in fact ratified the Appendix even though theseratifications may have come later. Although the Appendix has certain drawbackswith regard to meeting the compelling needs of developing countries, it containscertain provisions which these countries can still use to make their domesticcopyright laws more flexible and user friendly for translation, at least than they arenow.  In these circumstances, the failure to make use of the provisions in theAppendix appears rather to be a result of a lack of knowledge or ignorance of many
195 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 97.196 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 97;Chamila Talagala and Leanne Wiseman, ‘Copyright, Open Access and Translation’ (2015) 37(8)
European Intellectual Property Review 498, 504.197 See, eg, Alberto Cerda Silva, ‘Beyond the Unrealistic Solution for Development Provided by theAppendix of the Berne Convention on Copyright’ (Research Paper 8/2012, PIJIP, 2012)<http://digitalcommons.wcl.american.edu/research/30/>; Margaret Chon, ‘Intellectual Property“from Below”: Copyright and Capability for Education’ (2007) 40 University of California, Davis Law
Review 803.
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developing countries as far as copyright law related issues are concerned. In fact,the WIPO’s involvement in the making of the WIPO model of copyright law in the IP

Code of Sri Lanka supports this suggestion.
4.4.2. WIPO’s Involvement in Making of the WIPO Model of CopyrightThe involvement of the WIPO in making the WIPO model of copyright law was themain reason why Sri Lanka blindly followed the provisions of the WIPO Model Law

on Copyright for Developing Countries in the copyright regime of the IP Code. As the
WIPO Model Law on Copyright for Developing Countries was based on the Berne

Convention as revised by the Paris Act 1971, the manner in which it seeks to protectcopyright owners’ translation rights is equivalent to the way in which the Berne

Convention requires Member Countries to protect these rights.Although Sri Lanka wanted to enact a new copyright regime in the late 1970s to suitthe needs of the country, particularly by removing the old British model of copyrightlaw, the new copyright regime had to comply with Sri Lanka’s obligations under the
Berne Convention. However, when embarking on a new copyright regime (whichneeded to be compatible with the Berne Convention) Sri Lanka had to face a majorchallenge. That was a lack of expertise and technical knowledge in Sri Lanka to drafta suitable copyright law which would also be compatible with the Berne Convention.It was against this background that Sri Lanka sought the assistance of WIPO.198

198 Given that the Head of the Asia Pacific Bureau of the WIPO in 1977 was a Sri Lankan – LakshmanKadirgamar, seeking WIPO’s assistance was a much easier a task for Sri Lanka. Also, Kadirgamar(who later became the Foreign Minister of Sri Lanka) and Minister Athulathmudali were oncecolleagues at Oxford University. Accordingly, Minister Athulathmudali and the then President of theBar Association of Sri Lanka had discussions with Kadirgamar and the WIPO in this connection.Suganthie Kadirgamar, ‘Welcome Speech’ (Speech delivered at the Lakshman Kadirgamar MemorialOration 2013, Foundation Institute, 6 November 2013)<http://www.kadirgamarinstitute.lk/events/event_06112013/event.htm>.It has been stated that ‘Kadirgamar was instrumental in providing Sri Lanka with a Model WIPO law,which was presented to Parliament by his one-time Oxford colleague Trade Minister LalaithAthulathmudali as the Code of Intellectual Property Act No 52 of 1979 at a time the country was fastmoving towards being a modern commercial state.’ ‘Kadirgamar Schol by WIPO in Late Minister’sMemory’, The Sunday Times (online), 5 March 2006<http://www.sundaytimes.lk/060305/news/13.html>.
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WIPO is the main provider of technical assistance to developing countries in the fieldof intellectual property (including copyright).199 Through its secretariat WIPO‘provides technical assistance to developing countries in the areas of legislativeadvice, human resource development and training, institutional development andautomation, and enforcement.’200 However, as Strba argued, ‘WIPO’s role is not topromote the needs of developing countries, but the protection and enforcement ofintellectual property rights.’201 Therefore, the technical assistance offered by WIPOto developing countries like Sri Lanka can be seen as a means of incorporatingstricter protection standards in the international intellectual property conventionssuch as the Berne Convention into domestic laws of these countries.202 The adoptionof the WIPO Model Law on Copyright for Developing Countries in the copyright regimeof the IP Code is a good example.The WIPO Model Law on Copyright for Developing Countries is a model law jointlyformulated in 1976 by the WIPO and UNESCO.203 It was adopted in 1976 by theCommittee of Governmental Experts convened by the Tunisian Government in Tuniswith the assistance of the WIPO and UNESCO.204 The WIPO Model Law on Copyright

for Developing Countries is fully compliant with the Berne Convention as revised by

199 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 182.200 Ibid. See also Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’(1996) 72 Chicago-Kent Law Review 385, 386.201 Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 98.202 As Strba argued:WIPO’s technical assistance has in the past focused on helping developing countries indrafting or implementing their laws according to international IP conventions and notto promote access to protected works. The fact that many developing countries copiedthe model laws of WIPO can better be explained by the fact that they lacked technicalexpertise and personnel to draft complicated IP laws and thus ignorantly welcomedthe technical assistance of WIPO.Susan Isiko Strba, International Copyright Law and Access to Education in Developing Countries:
Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus Nijhoff Publishers, 2012) 98.203 See, eg, Indunil Nirupadi Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement(Mahapola Publications, 1999) 4.204 UNESCO and WIPO, ‘Tunis Model Law on Copyright for Developing Countries’ (1976) 3.
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the Paris Act 1971.205 When Sri Lanka sought the assistance of the WIPO to formulatea new copyright regime in the IP Code, it provided Sri Lanka with the WIPO Model

Law on Copyright for Developing Countries as a guide to follow. Ultimately, Sri Lankavirtually copied the provisions of the WIPO Model Law on Copyright for Developing

Countries in the new copyright regime in the IP Code.206
The way in which copyright owners’ translation rights are protected in the WIPO

Model Law on Copyright for Developing Countries is inimical to the timely andaffordable translation of copyright protected scientific and technical workspublished in developed countries. According to Section 4 of this Model Law, ‘theauthor of a protected work has the exclusive right’ to ‘make a translation’ of thatwork. This right extends to a period of the ‘life of the author and [50] years after hisdeath’.207 Section 7, which deals with fair use, provides exceptions to this exclusiveright. Accordingly, this Section allows translation of a work without the author’sconsent for limited purposes, such as the user’s own personal and private use,quotations that are compatible with fair practice, or illustrations for teaching to theextent justified by the purpose. Although, Section 9 of the WIPO Model Law on

Copyright for Developing Countries provides for a system of compulsory licenses fortranslation, it is severely restricted by the same cumbersome conditions that existin the system of compulsory licenses for translation in the Berne Appendix.208
The IP Code blindly followed the WIPO Model Law on Copyright for Developing

Countries when protecting translation rights. The only exception to this was Section
205 UNESCO and WIPO, ‘Tunis Model Law on Copyright for Developing Countries’ (1976), 3; IndunilNirupadi Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement (Mahapola Publications,1999) 4.206 Pursuant to Sri Lanka’s discussions with the WIPO, the WIPO submitted a set of model laws whichincluded the WIPO Model Law on Copyright for Developing Countries. The committee which MinisterAthulathmudali appointed to ‘revise the laws on intellectual property in keeping with the commercialpolicies of the government’ accepted this model law ‘with modifications and amendments to suit SriLanka’. Suganthie Kadirgamar, ‘Welcome Speech’ (Speech delivered at the Lakshman KadirgamarMemorial Oration 2013, Foundation Institute, 6 November 2013)<http://www.kadirgamarinstitute.lk/events/event_06112013/event.htm>. See also ‘KadirgamarSchol by WIPO in Late Minister’s Memory’, The Sunday Times (online), 5 March 2006<http://www.sundaytimes.lk/060305/news/13.html>, where it has been observed that‘Kadirgamar was instrumental in providing Sri Lanka with a Model WIPO law, which was [passed in]Parliament … as the Code of Intellectual Property Act No 52 of 1979.’207 Tunis (WIPO) Model Law on Copyright for Developing Countries 1976, s 13.208 Tunis (WIPO) Model Law on Copyright for Developing Countries 1976, Appendix A.
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15 of the IP Code. Apart from this, the IP Code did not provide for compulsorytranslation licenses.Although Sections 10 and 13 of the IP Code corresponded respectively to Sections 4and 7 of the WIPO Model Law on Copyright for Developing Countries, Section 15 ofthe IP Code was in clear conflict with the provisions of the WIPO Model Law on

Copyright for Developing Countries. This was because the WIPO Model Law on

Copyright for Developing Countries does not provide for a means of limiting theduration of translation rights when translations of copyright protected works arenot published in local languages within a specified period. In contrast, the onlyspecial exception to translation rights under the WIPO Model Law on Copyright for

Developing Countries is the compulsory translation licenses provided under Section9.209 Be that as it may, the discrepancy between the WIPO Model Law on Copyright

for Developing Countries and the IP Code caused by Section 15 of the IP Code (whichis an innovative step on the part of the Sri Lankan Parliament) has virtually goneundetected. Even UNESCO, which was a party to the formulation of the WIPO Model

Law on Copyright for Developing Countries, in its ‘Comparative Study of the CopyrightLaws in force in the States of Asia and Pacific Region in relation to Tunis Model Lawon Copyright for Developing Countries’, has listed Sri Lanka as one of the countrieswhich has provisions in its copyright law for ‘compulsory non-exclusive license fortranslation’ by specifically referring to Section 15 of the IP Code.210 As such, moreoften than not the copyright regime in the IP Code has been identified as beingcompliant with the WIPO Model Law on Copyright for Developing Countries.Although Section 9 of the WIPO Model Law on Copyright for Developing Countriesprovided for a system of compulsory licensing for translation of copyright protectedworks, the IP Code did not provide for such a system. The reason for this was thatwhen Sri Lanka ratified the Paris Act 1971 of the Berne Convention in 1978, itexcluded the Berne Appendix.211 As a result, Sri Lanka could not make provision for
209 Ibid.210 UNESCO, ‘Copyright Training Course for Nationals of Asian and Pacific States, Comparative Studyof Copyright Laws in Force in the States of Asia and Pacific Region in relation to Tunis Model Law onCopyright for Developing Countries’ (Paris, 15 September 1982) 33.211 When Sri Lanka deposited its instrument of ratification of the Berne Convention as revised by the
Paris Act 1971 on 20 June 1978 it declared that the ratification shall not apply to Article 1 to 21 and
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the grant of compulsory licenses for translation in the IP Code as provided in theBerne Appendix and the WIPO Model Law on Copyright for Developing Countries. Atthe same time, Sri Lanka was also not allowed to limit the duration of copyrightowners’ translation rights for 10 years because of this exclusion. As such, Section 15of the IP Code was in breach of Sri Lanka’s obligations under the Berne Convention.In these circumstances, it is quite pertinent to ask why Sri Lanka excluded the BerneAppendix when it ratified the Paris Act 1971. In the absence of any policy-basedreason for such exclusion, the only plausible answer to this question is the lack ofknowledge or ignorance on the part of Sri Lanka.

the Appendix. WIPO, WIPO Administered Treaties – Notifications - Berne Convention, BerneNotification No 92 <http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_92.html>.
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CHAPTER V

TRIPS MODEL OF COPYRIGHT LAW AND TRANSLATION

[2003-2015]

5.1. IntroductionSri Lanka entered the third stage of the history of copyright law in 2003 when itenacted the Intellectual Property Act 2003.1 Part II of the Intellectual Property Actintroduced a new copyright regime which is compliant with the provisions of the
TRIPS Agreement.2The TRIPS model of copyright law contained in the Intellectual Property Act 2003 isinimical to timely and affordable translation. The aim of this chapter is to examinethe reason why Sri Lanka enacted the TRIPS model of copyright law. Asdemonstrated in this chapter, Sri Lanka enacted the TRIPS model of copyright lawlargely because of its trade and investment concerns. Apart from this, Sri Lanka’slack of awareness, transparency and ignorance with regard to copyright law has alsocontributed to enacting the TRIPS model of copyright law.
5.2. The TRIPS Model of Copyright LawThe TRIPS Model of Copyright law, which is currently in force, is the seconddomestic copyright regime in independent Sri Lanka. Although this regime was
1 Intellectual Property Act No 36 of 2003 (Sri Lanka). This Act repealed the Code of Intellectual Property
Act 1979 (IP Code). Intellectual Property Act No 36 of 2003 (Sri Lanka) s 208.2 DM Karunaratna, Elements of the Law of Intellectual Property in Sri Lanka (Sarasavi Publishers,2010) 19, n 10. As Karunaratna stated, ‘[t]he provisions of the Act comply with the requirements ofthe TRIPS Agreement … except in the area of the protection of new varieties of plants (breeders’rights). See also Harsha Cabral, Intellectual Property Law in Sri Lanka: The Act No 36 of 2003, the TRIPS
Agreement and a Case Digest (2004) 37, where it is observed that through the Intellectual Property
Act 2003, ‘Sri Lanka has finally been able to comply fully with the TRIPS formula and the … Act … isTRIPS complaint’. However, Marsoof observed that certain ‘provisions pertaining to trademarks inthe [Intellectual Property Act 2003] must be reviewed and revisited in order to bring them in line withthe minimum standards imposed by [the TRIPS Agreement].’ Althaf Marsoof, ‘TRIPS Compatibility ofSri Lankan Trademark Law’ (2012) 15(1) The Journal of World Intellectual Property 51, 69.
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enacted to give effect to Sri Lanka’s obligations under the TRIPS Agreement, theframers of the regime also sought to promote Sri Lanka’s interests and needs.3 Whilemoving the second reading of the Intellectual Property Bill 2003 in Parliament,Minister Karunanayake said, ‘[i]t is only for Sri Lanka’s sake that [the governmentis] bringing this [law]’.4 It was also believed that the TRIPS model of copyright lawwould assist Sri Lanka ‘to move forward in [the] knowledge based economy’.5 Yet,when we look at the stringent and unbalanced manner in which copyright owners’translation rights are protected under the TRIPS model of copyright law, it is highlydoubtful whether this copyright regime truly reflects the interests and needs of SriLanka and whether it supports Sri Lanka to move forward in the knowledgeeconomy.As observed in chapter 2, the way in which copyright owners’ translation rights areprotected in the TRIPS model of copyright law constrains the timely and affordabletranslation of copyright protected scientific and technical books and learningmaterials. Timely and affordable translation of these knowledge products isnecessary for Sri Lanka to move forward in the knowledge-based economy. Sincethe stringent and unbalanced way in which copyright owners’ translation rights areprotected in the TRIPS model of copyright law was discussed in detail in thatchapter, it is not intended to repeat that discussion here. However, it is important tonote here that of all the copyright regimes that have been enacted in Sri Lanka, the

3 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka (SarvodayaVishva Lekha Publication, 2006) 7.4 Sri Lanka, Parliamentary Debates, 23 July 2003, col 1051.5 Sri Lanka, Parliamentary Debates, 23 July 2003, col 1047. See also DM Karunaratna, Elements of the
Law of Intellectual Property in Sri Lanka (Sarasavi Publishers, 2010) 19, where it is noted that theparliamentary debates on the Bill emphasised ‘[t]he promotion of the national creativity andprotection of the creative efforts, the enhancement of the possibility of the integration of the nationaleconomy into the knowledge driven global scenario, the attraction of more investment and theprotection of consumer interests.’;  DM Karunaratna, An Introduction to the Law of Copyright and
Related Rights in Sri Lanka (Sarvodaya Vishva Lekha Publication, 2006) 8, n 23, where it is noted that‘[t]he rationale underlying the introduction of the [Intellectual Property Act 2003] has been stated asthe promotion of creative activities and investment and the integration of the national economy intothe knowledge driven global environment’.
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TRIPS model of copyright law is the one which is most hostile to translation ofcopyright protected works.There are two main reasons why the TRIPS model of copyright law is the mosthostile copyright regime for translation of copyright protected works. Firstly, thegeneral exceptions to copyright owners’ translation rights in the previous copyrightregimes, namely the Copyright Ordinance 1908, Imperial Copyright Act 1911 and the
Code of Intellectual Property Act 1979 (IP Code), were more clearly and broadlyarticulated than in the TRIPS model of copyright law. This was particularly so inregard to the private use exception. The way in which general exceptions totranslation rights had been articulated in the previous copyright regimes alsoappears to have given more discretion to the courts to apply those exceptions in amanner that would promote translation. Secondly, all the previous copyrightregimes, except the Imperial Copyright Act 1911 had special exceptions to copyrightowners’ translation rights. In contrast, the TRIPS model of copyright law does notprovide for any special exception to translation rights.6(i) Scope of the General ExceptionsThe liberty of a person to translate copyright protected works for his or her personaluse was more clearly and broadly articulated in the Copyright Ordinance 1908,

Imperial Copyright Act 1911 and the IP Code. The Copyright Ordinance clearly statedthat ‘[c]opyright in a book shall not be infringed by a person making an abridgementor translation of the book for his private use (unless he uses it publicly or allows itto be used publicly by some other person)’.7 While the Imperial Copyright Act did notspecifically declare an exception for translation of copyright protected works forprivate use, it did however, provide that ‘[a]ny fair dealing with any work for thepurposes of private study [or] research’  ‘shall not constitute an infringement of
6 Apart from these, the TRIPS Model of copyright law extended the duration of copyright owners’translation rights for a term of the life of the author and 70 years. Under the IP Code and the Imperial
Copyright Act 1911, copyright owners’ translation rights were only protected for a period of the lifeof the author and 50 years. Under the Copyright Ordinance 1908, this period was either 42 years orthe life of the author and seven years, whichever lasted longer. Intellectual Property Act No 36 of 2003(Sri Lanka) s 13(1); Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 19(1); Copyright Act
1911, 1 & 2 Geo 5, c 46, s 3; Copyright Ordinance No 12 of 1908 (Sri Lanka) s 12.7 Copyright Ordinance No 12 of 1908 (Sri Lanka) s 23.
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copyright’.8 The IP Code was more specific than the Imperial Copyright Act withregard to the liberty of a person to translate a copyright protected work for personaluse. In particular, it stated that ‘the reproduction, translation, adaptation,arrangement or other transformation of [a] work exclusively for the user’s ownpersonal and private use’ ‘shall be permissible without the author’s consent’.9In contrast to the position under previous copyright regimes, the TRIPS model ofcopyright law restrictively articulates the liberty of a person to translate copyrightprotected works for private use. In particular, the fair use exception provided inSection 11 of the Intellectual Property Act 2003 does not explicitly refer to privateuse or private study.10 In addition, the specific acts of fair use stipulated in Section12 of the Act do not expressly refer to translation.11 Although it may be assumed thatfair use may cover a situation where people translate copyright protected works fortheir private use, the conditions attached to the specific act of fair use in the Actwhich allows ‘private reproduction of a published work’ make this assumptionhighly questionable. More specifically, Section 12(1) of the Intellectual Property Actstates:
[T]he private reproduction of a published work in a single copy shall bepermitted without the authorisation of the owner of the copyright, where thereproduction is made by a physical person from a lawful copy of such workexclusively for his own personal purposes.However, ‘private reproduction of a published work’ allowed by Section 12(1) of the

Intellectual Property Act 2003 is severely curtailed by Section 12(2) which states,inter alia, that the permission under Section 12(1) ‘shall not extend to thereproduction’ ‘in the form of reprography of the whole or a substantial part of abook’ or, ‘of any work, in the case of the reproduction would conflict with a normalexploitation of the work or would otherwise unreasonably prejudice the legitimate
8 Copyright Act 1911, 1 & 2 Geo 5, c 46, s 2.9 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 13.10 Intellectual Property Act No 36 of 2003 (Sri Lanka) s 11.11 Ibid s 12.
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interests of the owner of the copyright.’12 Against this background, it is unlikely thatthe TRIPS model of copyright law would allow translation of a whole book or asubstantial part of a book for personal or private use. The TRIPS model of copyrightlaw is also unlikely to allow translation of a copyright protected work where suchtranslation unreasonably prejudices ‘the legitimate interests of the owner of thecopyright.’The way in which general exceptions to translation rights were articulated in the
Copyright Ordinance 1908, Imperial Copyright Act 1911 and the IP Code gave morediscretion to the courts when applying those exceptions to promote translation. Inparticular, the Copyright Ordinance and the Imperial Copyright Act permittedtranslation of copyright protected works (without the copyright owners’ consent)for certain purposes provided that such translation constituted ‘fair dealing’.13However, both these statutes did not define what was meant by fair dealing orstipulate guidelines, mandatory or otherwise, that the courts should/may followwhen deciding the question of whether the particular dealing was fair. As a result,the courts had discretion to decide this question in a manner which promoted theinterests and needs of the country, i.e. timely and affordable translation. Similarly,courts could also exercise a certain amount of discretion when applying thepermitted uses that were loosely enumerated in Section 13 of the IP Code in relationto translation of copyright protected works.It seems that the TRIPS model of copyright law restricts the discretion of courtswhen applying fair use to permit the translation of copyright protected works. Thisis because Section 11(1) in the Intellectual Property Act 2003 makes it obligatory for
12 Ibid s 12(2)(b), (e).13 The main general exception to copyright owners’ translation rights under the Copyright Ordinance
1908 and the Imperial Copyright Act 1911 was fair dealing. In particular, Copyright Ordinance statedthat copyright is not infringed when a person makes ‘fair extracts from or otherwise fairly dealingwith the contents of the book for the purpose of a new work, or for the purposes of criticism, review,or refutation, or in the ordinary course of reporting scientific information.’ Similarly, the Imperial
Copyright Act provided that ‘[a]ny fair dealing with any work for the purposes of private study,research, criticism, review, or newspaper summary’ ‘shall not constitute an infringement ofcopyright’. The IP Code enumerated certain permitted uses labelled as fair use. The main generalexception to copyright owners’ translation rights under the Intellectual Property Act 2003 is the fairuse. Copyright Ordinance No 12 of 1908 (Sri Lanka) s 23; Copyright Act 1911, 1 & 2 Geo 5, c 46, s2(1)(i); Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 13. Intellectual Property Act No
36 of 2003 (Sri Lanka) s 11.
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the courts to consider the four factors stipulated in Section 11(2) when determiningwhether or not a translation of a copyright protected work is a fair use.14
The specific acts of fair use enumerated in Section 12 of the Intellectual Property Act

2003, moreover, seem to restrict the courts’ discretion in interpreting and applyingthe fair use exception. For instance, according to Section 11(1) of the Act, fairreproduction of a copyright protected work (without the consent of its copyrightowner) for teaching, including the making of multiples copies for classroom use, ispermitted. However, the specific acts of fair use under Section 12 restrict thispermission. In particular, Section 12(4) in the Act states that only ‘the reproductionof a short part of a published work for teaching purposes by way of illustration, inwriting or visual recording’ is permitted.15 Moreover, the reprographicreproduction is only permitted in respect of published articles, other short works orshort extracts of works’ subject to the conditions that reproduction should be onlyfor face to face teaching in any educational institution, the activities of which do notserve direct or indirect commercial gain; reproduction should be ‘to the extentjustified by the purpose’; and, the act of such reproduction should be ‘an isolatedone occurring, if repeated, on separate and unrelated occasions’.16
Hence, it seems possible that specific acts of fair use in the Intellectual Property Act

2003 may persuade the courts to place limits on the broad scope of the fair useexception in the Act. Although the specific acts of fair use in Section 12 of the
Intellectual Property Act does not specifically cover translation, by analogy they mayencourage the courts to place limits on the scope of the fair use exception whenapplied in relation to translation of copyright protected works.

(ii) Special ExceptionsThe TRIPS model of copyright law does not provide for special exceptions tocopyright owners’ translation rights. With the exception of the Imperial Copyright

14 Section 11(2) of the Intellectual Property Act 2003 ‘uses the mandatory term “shall be considered”’.DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka (SarvodayaVishva Lekha, 2006) 80.15 Intellectual Property Act No 36 of 2003 (Sri Lanka) s 12(4)(a).16 Ibid s 12(4)(b).
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Act 1911, all of the previous copyright regimes in Sri Lanka recognised specialexceptions to translation rights. For instance, the Copyright Ordinance 1908provided for a compulsory licensing system in respect of translation of books.17Section 15 of the IP Code provided for a special exception which enabled a person totranslate freely a work into Sinhala and Tamil languages in the event such work hadnot been published in those languages within a period of 10 years from its firstpublication.18
5.3. Trade and Investment Concerns: The Primary Reason for the TRIPS

Model of Copyright LawThe primary reason for Sri Lanka to enact the TRIPS model of copyright law, whichis inimical to timely and affordable translation, was the trade and investmentconcerns of Sri Lanka. Because of trade and investment concerns, Sri Lanka enteredinto the TRIPS Agreement and a bilateral treaty on copyright with the UnitedStates.19 Also, immediately preceding the enactment of the TRIPS model of copyrightlaw, Sri Lanka was negotiating a Free Trade Agreement (FTA) with the United Statesto promote its exports to the United States market. All these initiatives, i.e. the TRIPS

Agreement, bilateral treaty on copyright with the United States and the proposedFTA with the United States, required Sri Lanka to enact the TRIPS model of copyrightlaw.To reap the benefits of international trade, Sri Lanka had to become a member tothe World Trade Organisation (WTO) in 1995, which required it to undertake theobligations of the TRIPS Agreement. The TRIPS Agreement, which advocates highstandards of copyright protection (including translation rights) in the Paris Act 1971of the Berne Convention, requires all Member Countries effectively to implementthese standards in their national copyright regimes.20 Thus, Sri Lanka enacted the
17 Copyright Ordinance No 12 of 1908 (Sri Lanka) s 25.18 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 15.19 Agreement on the Protection and Enforcement of Intellectual Property Rights between the United
States of America and the Democratic Socialist Republic of Sri Lanka 1991.20 Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996) 72
Chicago-Kent Law Review 385, 385.
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TRIPS model of copyright law in the Intellectual Property Act 2003 incorporatinghigh standards of copyright protection (including translation rights) in the Paris Act

1971 of the Berne Convention.However, at the time Sri Lanka was seeking to meet its TRIPS obligations, it wasalready under similar copyright obligations to protect the copyright owners’translation rights by virtue of a bilateral treaty entered into with the United States,that is, the Agreement on the Protection and Enforcement of Intellectual Property

Rights between the United States of America and the Democratic Socialist Republic of

Sri Lanka 1991 (US-Sri Lanka IPR Agreement).21 The US-Sri Lanka IPR Agreement isan outcome of Sri Lanka’s trade and investment concerns. From the perspective ofUnited States, it was also an interim and auxiliary measure which aided theconclusion of the TRIPS Agreement. Be that as it may, since the US-Sri Lanka IPR

Agreement remained alive at the time of enactment of the Intellectual Property Act

2003, Sri Lanka had to give effect to the obligations under the US-Sri Lanka IPR

Agreement in the copyright regime of the Intellectual Property Act 2003.22
On the eve of the enactment of the Intellectual Property Act 2003, Sri Lanka waslooking to improve its trade relations with the United States to further Sri Lanka’sforeign exports (particularly textile and garments) to the United States. Thisrequired Sri Lanka to explore the possibilities of concluding a FTA with the UnitedStates. It is accepted that FTAs are a means by which the United States set highstandards of copyright protection, often beyond the TRIPS obligations (commonlyreferred to as TRIPS-plus standards), in foreign countries.23 In particular, FTAs with
21 Agreement on the Protection and Enforcement of Intellectual Property Rights between the United
States of America and the Democratic Socialist Republic of Sri Lanka 1991.22 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha Publication, 2006) 8; Kanchana Kariyawasam, ‘Developing a RegulatoryFramework for the Protection of Intellectual Property Rights in Plant Genetic Resources in Sri Lanka’(PhD Thesis, School of Law, Griffith University, 2005) 84.23 See especially Jakkrit Kuanpoth, ‘Intellectual Property Protection after TRIPS: An Asian Experience’in   Justin Malbon and Charles Lawson (eds), Interpreting and Implementing the TRIPS Agreement: Is
it Fair? (Edward Elgar, 2008) 71. Also see Jakkrit Kuanpoth, ‘TRIPS-Plus Rules under Free TradeAgreements: An Asian Perspective’ in Christopher Heath and Anselm Kamperman Sanders (eds),
Intellectual Property & Free Trade Agreements (Hart Publishing, 2007) 27; Byungil Kim, ‘Copyright anFree Trade: A Korean Perspectives’ in Christopher Heath and Anselm Kamperman Sanders (eds),
Intellectual Property & Free Trade Agreements (Hart Publishing, 2007) 245, 249; Mohamed RHassanien, United States Bilateral Free Trade Agreements: Consistencies or Conflicts with Norms in the
Middle East? (Kluwer Law International, 2010) 165; Graham Dutfield, ‘Knowledge Diplomacy and the
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United States require the other parties to set TRIPS-plus standards in theircopyright regimes. As such, the copyright regime in the Intellectual Property Act hadto adopt high standards of copyright protection which included TRIPS-plusstandards as a prerequisite for Sri Lanka to conclude a FTA with the United States.
5.3.1. The TRIPS AgreementThe stringent and unbalanced manner in which copyright owners’ translation rightsare protected in the Intellectual Property Act 2003 is primarily an outcome of the factthat the Act is compliant with the TRIPS Agreement.24 The TRIPS Agreement is themost striking and controversial multilateral instrument that has ever been designedto protect intellectual property rights.25 With regard to copyright, it extends and
New Intellectual Property Fundamentalism’ in Justin Malbon and Charles Lawson (eds), Interpreting
and Implementing the TRIPS Agreement: Is it Fair? (Edward Elgar, 2008) 31, 31-32, 35-36; KanchanaKariyawasam, ‘Developing a Regulatory Framework for the Protection of Intellectual Property Rightsin Plant Genetic Resources in Sri Lanka’ (PhD Thesis, School of Law, Griffith University, 2005) 81.24 As Yi-chong observed, the TRIPS Agreement ‘is skewed in favour of the interests of intellectualproperty right-holders and the countries where they reside at the expense of the right-users anddeveloping countries.’ Xu Yi-chong, ‘Last Chance? Multilateralism, TRIPS and Developing Countries’in Justin Malbon and Charles Lawson (eds), Interpreting and Implementing the TRIPS Agreement: Is it
Fair? (Edward Elgar, 2008) 46, 46 (citations omitted).25 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 10. As Drahos and Braithwaite stated, TRIPS ‘is the most important agreementon intellectual property of the 20th century’ and it ‘was the beginning of a quiet revolution in the waythat property rights in information would be defined and enforced in the emerging globalinformation economy’: at 19.Since the TRIPS Agreement is an integral part of the Agreement Establishing the World Trade
Organisation 1994 (WTO Agreement), countries that become members of the WTO become membersto the TRIPS Agreement by virtue of their membership in the WTO. As Drahos with Braithwaiteobserved:TRIPS effectively globalises the set of intellectual property principles it contains,because most states of the world are members of, or are seeking membership of, theWTO … It also has a crucial harmonising impact on intellectual property regulationbecause it sets, in some cases, quite detailed standards of intellectual property law.Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 10-11.Many scholars perceive bringing protection of intellectual property rights into the world tradesystem through the TRIPS Agreement as unfair and unjustified. As Bhagwati stated, introducing TRIPSto the WTO is ‘like the introduction of cancer cells into a healthy body’. Jagdish Bhagwati, In Defence
of Globalisation (Oxford University Press, 2004) 183. Also, Panagariya argued, ‘TRIPs Agreement is awelfare-reducing proposition not only for developing countries but the world as a whole.’ AravindPanagariya, ‘‘TRIPs and the WTO: An Uneasy Marriage’ in Keith E Maskus (ed), The WTO, Intellectual
Property Rights and the Knowledge Economy (Edward Elgar, 2004) 91, 91. Similarly, the UNDP stated:The relevance of TRIPs is highly questionable for large parts of the developing world.Its asymmetric nature makes it unsuitable to be included a trade bargaining and
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reinforces ‘the highest level of international legal protection for copyright’(including translation rights) provided in the Berne Convention.26
Because Sri Lanka became a member to the WTO with the objective of fostering thecountry’s trade interests, it also had to become a member to the TRIPS Agreement.Accordingly, the TRIPS Agreement imposed a further obligation on Sri Lanka (inaddition to its obligations as a Berne member) to implement the Berne Convention’sstandards (that advocate protection of translation rights at a higher level) into the
Intellectual Property Act 2003.
5.3.1.1. Birth of the TRIPS AgreementThe TRIPS Agreement is primarily a response to the inadequacies of the then existingmultilateral arrangements for the protection of intellectual property rights such asthe Berne Convention and the Paris Convention for the Protection of Industrial

Property 1883 (Paris Convention).27 It is an initiative of developed countries,particularly the United States, the European Union and Japan, which are the netexporters of intellectual property products (including copyright protectedknowledge products) to the developing world.28

negotiation context. While benefits can arise from protecting intellectual property,certain preconditions need to be in place before the gains can be expected. Theunderlying issue is deeper: countries at low levels of human and technologicalcapability cannot benefit significantly from TRIPS.UNDP, Making Global Trade Work for People (EARTHSCAN, 2003) 221. See also Peter Drahos withJohn Braithwaite, Information Feudalism: Who Owns the Knowledge Economy (EARTHSCAN 2002);Laurence R. Helfer, ‘Regime Shifting: The TRIPs Agreement and New Dynamics of InternationalIntellectual Property Lawmaking’ (2004) 29(1) The Yale Journal of International Law 1, 3.26 See Akhil Prasad and Aditi Agrawala, Copyright Law Desk Book: Knowledge Access and Development(Universal Law Publishing, 2009) 154-155.27 See, eg, YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection
in the Digital Era (Routledge-Cavendish, 2009) 27-28; Catherine Seville, The Internationalisation of
Copyright Law: Books, Buccaneers and the Black Flag in the Nineteenth Century (Cambridge UniversityPress, 2006) 4. As Gana said, ‘[t]he impetus behind the TRIPs Agreement is a combination of twoinextricable objectives: (1) to secure global economic rewards of an intellectual property grant, and(2) to facilitate the enforcement of these rights as a means to accomplish the first objective.’ Ruth LGana, ‘Prospects for Developing Countries Under the TRIPs Agreement’ (1996) 29 Vanderbilt Journal
of Transnational Law 735, 759.28 See Eric H Smith, ‘Worldwide Copyright Protection under the TRIPS Agreement’ (1996) 29
Vanderbilt Journal of Transnational Law 559, 560.
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As Matthews argued, multinational companies (domiciled in developed countries)played an important role in persuading the United States, European Union and Japanto initiate the TRIPS Agreement. In particular, these multinational companies whosought to secure ‘trade regulation capable of protecting [their] global commercialinterests to an extent not previously witnessed in relation to internationalprotection of intellectual property rights’ instigated the process which culminatedin the TRIPS Agreement and then linked that process to government action thatemerged ‘most visibly in the United States … Europe and Japan’.29
Prior to the TRIPS Agreement, ‘the protection of intellectual property rights in theinternational domain was perceived to be primarily a matter for the WorldIntellectual Property Organisation (WIPO)’.30 In particular, from its establishmentin 1967, WIPO has been responsible for the administration of the Berne Conventionand the Paris Convention. However, neither these conventions nor the actions of theWIPO were effective in combating the ‘growing trade in pirated and counterfeitedproducts’ which became clearly apparent from the 1970s.31 In particular, asBlakeney observed, ‘[f]rom the late 1970s there had been increasingly stridentcomplaints, expressed primarily by [developed] countries, about the growth in thepirating of copyrighted works’.32 Notably, most of the pirating happened indeveloping countries.33
From a critical point of view of the Berne Convention, there were three main reasonsfor the Convention’s ineffectiveness to combat the increasing levels of piracy ofcopyright protected works in developing countries. They were: the absence of a
29 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)1.30 Michael Blakeney, Intellectual Property in World Trade (1995) 1(3) International Trade Law &
Regulation 76, 76.31 Ibid.32 Ibid.33 See United States International Trade Commission, Report to the United States Trade
Representative: Foreign Protection of Intellectual Property Rights and the Effects on US Industry and
Trade (Publication No 2065, 1988) 4-16, 4-18; Frederick M Abbott, ‘Protecting First World Assets inthe Third World: Intellectual Property Negotiation in the GATT Multilateral Framework (1989) 22(4)
Vanderbilt Journal of Transnational Law 689, 700-701; Carolyn Deere, The Implementation Game: The
TRIPS Agreement and the Global Politics of Intellectual Property Reform in Developing Countries(Oxford University Press, 2009) 46.



259

meaningful dispute settlement mechanism in the Convention that would ensureMember Countries’ compliance with the Berne obligations, the lack of effectivemeasures in the Convention to enforce the Berne obligations at the national level,and the territorial coverage of the Convention.(i) Absence of a Meaningful Dispute Settlement MechanismThe absence of a meaningful dispute settlement mechanism is one of the drawbacksof the Berne Convention. A meaningful dispute settlement mechanism is essential foran international convention to ensure that Member Countries comply with itsobligations. When an international convention has a meaningful dispute settlementin place, each Member Country can effectively watch over the others to make surethat the convention’s obligations are complied with by all members and seekdefinite action in the case of non-compliance. Notably, the Berne Convention lackssuch a meaningful dispute settlement mechanism.Although the Berne Convention has a dispute settlement mechanism where MemberCountries can challenge each other’s non-compliance with copyright protectionstandards in the Convention, this dispute settlement mechanism is so ineffective asto be ‘virtually non-existent’.34
Under Article 33(1) of the Berne Convention, any dispute between MemberCountries concerning the interpretation or application of the Convention (notsettled by negotiation) can be brought before the International Court of Justice (ICJ)unless ‘the countries concerned agree on some other method of settlement’.35However, Article 33(2) renders this provision ineffectual in the event a MemberCountry makes a declaration to avoid its application. In particular, Article 33(2)states:

Each country may, at the time it signs [the Convention] or deposit itsinstrument of ratification or accession, declare that it does not consider itself
34 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 375. See alsoFrederick M Abbott, ‘Protecting First World Assets in the Third World: Intellectual PropertyNegotiation in the GATT Multilateral Framework (1989) 22(4) Vanderbilt Journal of Transnational
Law 689, 704-705.35 Paris Act 1971 of the Berne Convention, art 33(1).
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bound by the provisions of [Article 33(1)]. With regard to any dispute betweensuch country and any other country of the Union, the provisions of [Article33(1)] shall not apply.36
Apart from this, as Evans observed, there is a lack of international acceptance of thedispute settlement mechanism in the Berne Convention particularly because, ‘[a]s amatter of politics, states [have] tended to avoid any form of third party adjudicationthat deprives them of their sovereign power of decision making’ in ‘matters of[copyright] where sensitive issues of national policy are likely to be involved’.37 Asa result, ‘no case has ever been brought to the ICJ under this [dispute settlement]mechanism’.38 In addition, the WIPO which administers the Berne Convention ‘hasbeen equally ineffective in settling disputes’ with regard to non-compliance with theConvention’s obligations.39
An outcome of the absence of a meaningful dispute settlement mechanism in the
Berne Convention was that it enabled Member Countries to deviate from theConvention’s rules to promote their national interests.40 The special exceptionunder Section 15 of the IP Code of Sri Lanka which enabled a person to freelytranslate a work into Sinhala and Tamil languages in the event such work had notbeen published in those languages within a period of 10 years from its firstpublication was an example of this.41
36 Ibid art 33(2).37 Gail E Evans, Lawmaking under the Trade Constitution: A Study in Legislating by the World Trade
Organization (Kluwer Law International, 2000) 168.38 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 376. See alsoPeter-Tobias Stoll, Jan Busche and Katrin Arend (eds), WTO – Trade-Related Aspects of Intellectual
Property Rights (Martinus Nijhoff Publishers, 2009) 208-209.39 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 376.40 See L Danielle Tully, ‘Prospects for Progress: The TRIPS Agreement and Developing Countries afterthe Doha Conference’ (2003) 26 Boston College International & Comparative Law Review 129, 136,where it is observed that:Prior to the TRIPS Agreement, developing countries had little incentive to createhighly protective IPR regimes. Rather, they focused on encouraging the free-flow ofinformation and on acquiring a technological base from which to grow; at 136(citations omitted).41 Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 15.
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As mentioned in the previous chapter, Section 15 of the IP Code violated Sri Lanka’sobligations under the Berne Convention. This was because, although the Appendix ofthe Paris Act 1971 of the Berne Convention (which provided for special exceptions totranslation rights in the case of developing countries) permitted a developingcountry to substitute for Article 8 of the Paris Act 1971 ‘the provisions of Article 5 ofthe [Berne Convention 1886] as completed at Paris in 1896, on the clearunderstanding that the said provisions are applicable only into translations into alanguage in general use in the said country’,42 when IP Code was enacted, Sri Lankawas not a country that had ratified the Appendix. Therefore, at the time the IP Codewas enacted, Sri Lanka’s obligations under the Berne Convention did not allow it tomake provision for the special exception to translation rights that was envisaged inSection 15.
(ii) Lack of Adequate Enforcement MeasuresAnother fundamental defect of the Berne Convention is the lack of adequateenforcement measures. In particular, although the Berne Convention requiresMember Countries to adhere to high standards of copyright protection, it does notprovide adequate measures to enforce these standards in the national copyrightregimes of these countries.43 During the pre-TRIPS era, this enabled a vast amountof copyright breaches to go unheeded in Member Countries to the Berne

Convention.44

42 Paris Act of the Berne Convention, art 30(2)(b) read together with Appendix, arts I, V(1)(a).43 As Tian observed:[T]he convention’s enforceability has always been deemed problematic. The Berneconvention has not provided ‘any legal remedies for infringement’. Neither has theConvention provided an adequate enforcement mechanism or enforcement guidelinesfor transnational copyright protection. Consequently, certain pirating countriessimply did not comply with their obligations under the convention and neglected toadapt their domestic copyright laws accordingly to provide the required protection.YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection in the
Digital Era (Routledge-Cavendish, 2009) 25-26 (citations omitted).44 See, eg, CBS, ‘US Trade Policy: Copyright Infringement and the GATT’ (Report, June 1986); EdgardoBuscaglia and Clarisa Long, US Foreign Policy and Intellectual Property Rights in Latin America(Hoover Institution, 1997) 11; Ping Xiong, An International Law Perspective on the Protection of
Human Rights in the TRIPS Agreement: An Interpretation of the TRIPS Agreement in Relation to the
Right to Health (Martinus Nijhoff Publishers, 2012) 65-66.
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(iii) Territorial CoverageThe territorial coverage of the Berne Convention was another issue which had animpact on the growth in the pirating of copyright protected works.45 For instance,prior to the TRIPS Agreement, the countries which were contracting parties to the
Berne Convention did not exceed 100.46 Thus, a significant number of countriesopted to stay away from the Berne Convention. In the absence of other internationalcopyright arrangements (such as the UCC or bilateral agreements) which applied tothese countries and required them to protect copyright, there were ampleopportunities for the pirating of copyright protected works in their territories.47
Large-scale copyright infringement in developing countries (including those whichwere members to the Berne Convention) became a major concern of developedcountries particularly because it affected the interests of their copyright exportingbusinesses.48 To remedy this, the Berne Convention needed to be strengthenedparticularly with a meaningful dispute settlement mechanism, strong enforcementmeasures and by increasing the territorial coverage of the Convention. However, theexperience of the developed countries at the Stockholm and Paris Conferences forthe revision of the Berne Convention indicated that further revisions to strengthenthe Convention particularly through incorporating a meaningful dispute settlementmechanism and strong enforcement measures were improbable.49 In fact, this
45 See Terence P Stewart (ed), The GATT Uruguay Round: A Negotiating History (1986-1994) (KluwerLaw International, 1999) vol 4, 539.46 According to May, before the TRIPS Agreement the Berne Convention had only 95 signatories.Christopher May, A Global Political Economy of Intellectual Property Rights: The New Enclosures?(Routledge, 2000) 68. Also, according to Tian, in 1986 the number of Member Countries to the BerneConvention was 75. YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright
Protection in the Digital Era (Routledge-Cavendish, 2009) 29, n 97.47 However, as Ginsburg and Treppoz observed, ‘[t]he lack of enforcement mechanisms severelylimited the effectiveness of the UCC’.  Jane C Ginsburg and Edouard Treppoz, International Copyright
Law: US and EU Perspectives: Text and Cases (Edward Elgar, 2015) 43, n 3.48 These business entities were the primary exporters of copyright protected works to the developingworld.49 As William Cornish observed, Stockholm and Paris Conferences evinced the ‘beginning of friction’between developed and developing countries with regard to international copyright reform and ‘[b]ythe 1980s it was doubtful whether further revision could even be contemplated’. Sam Ricketson andJane Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond(Oxford University Press, 2nd ed, 2006) vol 1, v. Also see Peter-Tobias Stoll, Jan Busche and KatrinArend (eds), WTO – Trade-Related Aspects of Intellectual Property Rights (Martinus Nijhoff Publishers,2009) 221, where it is observed that:
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indication was proved to be correct by the breakdown of negotiations to revise the
Paris Convention in Geneva in 1984 and the failure of ‘attempts to introduce commondispute settlement provisions to cover all WIPO treaties’.50 As Matthews observed,‘[f]rom the perspective of developed countries, 1984 marked a realisation that theyhad failed in their attempts to strengthen the enforcement mechanism of the Parisand Berne conventions’.51
Having realised that it was impracticable to revise the Berne and Paris Conventionsto suit the interests of business entities in developed countries and also the‘impotence’ of the WIPO ‘to deal with burgeoning trade in infringing products’,52developed countries began to ‘turn away from consensus led WIPO initiatives toensure international protection for intellectual property rights’.53 The alternativecourse of action was to link trade with the protection of intellectual property rightsthrough a twofold strategy involving bilateral and multilateral initiatives. Firstly, thedeveloped countries, particularly the United States, started to use ‘bilateralmeasures designed to ensure protection of [their] technology-based export markets’to create a ‘linkage between trade and intellectual property’.54 Secondly, developingcountries led by the United States sought to link protection of intellectual rights witha multilateral trade system particularly by bringing the protection of these rightswithin the framework of the General Agreement on Tariffs and Trade 1947 (GATT).One main reason for this, as Helfer has noted, was that these countries ‘perceivedGATT’s dispute settlement system as relatively effective in maintaining a stabletrade regime and believed that it would be more suitable forum for adjudicating IPR

Considering the experiences at the conferences in 1967 and 1971, however, WIPO didnot see any possibility of successfully concluding a new revisional conference. TheNorth-South conflict between industrialised and developing nations had reached suchan intensity that the necessary unanimity in accordance with Art. 23.3 BC appears outof reach’: (citations omitted).50 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)12.51 Ibid.52 Michael Blakeney, Intellectual Property in World Trade (1995) 1(3) International Trade Law &
Regulation 76, 76.53 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)12.54 Ibid.
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disputes’.55 Also, decision making with regard to protection of intellectual propertyat the GATT forum was more favourable for developed countries since it was‘economic power-based’ in contrast to the WIPO forum with ‘one-nation, one-votedecision making’.56 Furthermore, by linking the protection of intellectual propertyrights to the GATT framework it was possible for the developed countries toestablish a comprehensive set of intellectual property protection standards at theglobal level and get the adherence of a large part of the world (Member Countries tothe GATT) to those standards.57
The last phase of the Uruguay Round (the 8th round of multilateral tradenegotiations conducted within the framework of the GATT during 1986-1994)provided a suitable platform for the developed countries to effectively moveforward their agenda to link protection of intellectual property rights to worldtrade.58 As will be seen later, the role played by United States here was crucial.Accordingly, the outcome of the Uruguay Round was a triumph for developed
55 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 377.56 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Brookings Institution Press, 1988) 12.57 Anna Lanoszka, ‘The Global Politics of Intellectual Property Rights and Pharmaceutical DrugPolicies in Developing Countries’ (2003) 24(2) International Political Science Review 181, 186. AsLanoszka observed, TRIPS Agreement was ‘an attempt to establish a comprehensive set ofintellectual property rights standards, legally enforceable around the world by the reformed dispute-settlement mechanism that the WTO Agreements had otherwise established’: at 186.Also, as May said, ‘[t]he WTO included 111 states in its initial membership who became signatoriesto the TRIPs Agreement, rising to 128 in 1995 with some 20 further prospective members waiting tojoin.’ Christopher May, A Global Political Economy of Intellectual Property Rights: The New Enclosures?(Routledge, 2000) 68.58 As Ryan observed, at the Uruguay Round negotiations developed countries had the ‘right mix ofissues on the table’ for bargaining purposes. This was because:the proposed agenda for the negotiations ‘included textiles and apparel, agriculture,services, foreign direct investment, and government procurement. Many developingcountries had much to gain from liberalised trade in textiles and apparel andagricultural products; the United States and other industrialised countries had muchto gain from liberalisation of services and an easing of controls on foreign directinvestment. US trade diplomats hypothesized that linkage bargaining in the GATTforum could achieve unprecedented multilateral agreement. When the Agreement onTrade-Related Aspects of Intellectual Property Rights (TRIPS) was finally achieved aspart of the Uruguay Round, it appeared that linkage-bargain diplomacy explained theoutcome. And it seemed that international intellectual property lawmaking wouldfrom that time forward be linkage bargain, trade-related diplomacy.Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Brookings Institution Press, 1988) 92.
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countries and their intellectual property exporting business entities who wanted toenforce intellectual property rights in the developing world through linking theserights to the world trade system.59 In particular, this linkage was made by bringingthe TRIPS Agreement under the purview of the WTO (that has a more effectivedispute settlement mechanism than that of GATT) and by integrating the TRIPS

Agreement to the WTO Agreements which Member Countries of the WTO had toaccede to.60
5.3.1.2. Copyright Protection under the TRIPS AgreementThe TRIPS Agreement advocates and revitalises the high standards of copyrightprotection found in the Berne Convention. In addition, the TRIPS Agreement createsan effective dispute settlement mechanism for ensuring Member Countries’compliance with the obligations of the Berne Convention and adds teeth to it byproviding for stronger enforcement measures. Furthermore, the TRIPS Agreementenhances the territorial coverage in which Berne obligations are applied.61Therefore, the TRIPS Agreement is inimical to promoting access to scientific andtechnical knowledge in developing countries. In particular, it affects the timely andaffordable translation of scientific books and learning materials produced indeveloped countries and the reproduction of the translations in large quantities,

59 Notably, the governmental action by developed countries with regard to strengthening globalprotection of intellectual property rights through linking that protection with trade was largelypersuaded by their intellectual property exporting business entities. As Matthews noted, the businessentities in developed countries, such as the United States, Europe and Japan, ‘exerted pressure ontheir governments to ensure that intellectual property became a global commercial issue and thefocus of attention during the Uruguay Round of GATT negotiations.’ Duncan Matthews, Globalising
Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002) 7.60 The Uruguay Round negotiations introduced the ‘principle of the single undertaking’, which meantthat all WTO members should accept all the WTO Agreements as a single undertaking. In fact, thismade it easy for the developed countries to successfully link intellectual property protection to theWTO system. Anna Lanoszka, ‘The Global Politics of Intellectual Property Rights and PharmaceuticalDrug Policies in Developing Countries’ (2003) 24(2) International Political Science Review 181, 183.61 Bently and Sherman stated, ‘[t]he primacy of the [Berne] Convention has been enhanced with theconclusion of the TRIPs agreement that not only led to an expansion in the number of signatories toBerne, but also (and more significantly) rendered it subject to the enforcement mechanisms of theWTO’. Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of the Berne Convention in1886’ (2000-2001) 48 Journal of the Copyright Society of the USA 311,311.
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which is essential for developing countries to promote access to scientific andtechnical knowledge.62
The TRIPS Agreement adapts the provisions of the Berne Convention, and revives andstrengthens the international copyright protection standards.63 In other words,while building upon the standards of protection in the Berne Convention, the TRIPS

Agreement reinforces and extends these standards beyond the Berne framework.64In particular, Article 9(1) the TRIPS Agreement provides that:
Members shall comply with Articles 1 through 21 of the Berne Convention(1971) and the Appendix thereto. However, Members shall not have rights orobligations under this Agreement in respect of the rights conferred underArticle 6bis of that Convention or of the rights derived therefrom.65

As Helfer observed, instead of attempting to restructure the international copyrightprotection standards from the ground up, the TRIPS Agreement acknowledges theexisting standards contained in the latest version of the Berne Convention as astarting point.66 The Agreement then adds to, subtracts from, and reinforces thesestandards in several ways.67 The exclusion of moral rights conferred under Article
62 See Ruth L Gana, ‘Prospects for Developing Countries Under the TRIPs Agreement’ (1996) 29
Vanderbilt Journal of Transnational Law 735, 740, where it is observed that:[C]lose examination of the TRIPs Agreement reveals an overall disproportionateburden in the area of intellectual property protection in developing countries withoutany tangible development benefit. In other words, … the concerns over the impact ofan international intellectual property regime on development objectives remainunchanged from what existed in the pre-TRIPs Agreement era, and their ability toavoid those principles of protection which undermine development goals has beenseverely restricted by the TRIPs Agreement’: at 740 (citations omitted).63 As Stoll, Busche and Arend noted, the TRIPS Agreement has adapted the provisions of the Berne
Convention rather than incorporating them into the Agreement. Peter-Tobias Stoll, Jan Busche andKatrin Arend (eds), WTO – Trade-Related Aspects of Intellectual Property Rights (Martinus NijhoffPublishers, 2009) 213.64 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 360.65 As Stoll, Busche and Arend stated, ‘[t]he choice of the word ‘comply’ suggests that Members arerequired actively to bring their legislation into compliance with the adapted provisions.’ Peter-TobiasStoll, Jan Busche and Katrin Arend (eds), WTO – Trade-Related Aspects of Intellectual Property Rights(Martinus Nijhoff Publishers, 2009) 211.66 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 378.67 Ibid 379. As Stoll, Busche and Arend noted, the TRIPS Agreement has adapted the provisions of the
Berne Convention rather than incorporating them into the Agreement. Peter-Tobias Stoll, Jan Busche
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6bis of the Berne Convention (Paris Act 1971) is a notable subtraction from the Bernestandards. However, the additions made by the TRIPS Agreement to the Bernestandards outweigh the subtractions from it.68 In particular, the TRIPS Agreementcontains a substantial number of additional obligations on matters where the Berne

Convention is silent or was seen as being inadequate.69 For instance, the Agreementrequires Member Countries to protect computer programs and compilations of dataor other material as literary works. It also ‘establishes new minimum standards,including the right of authors of computer programs and cinematographic works “toauthorize or to prohibit the commercial rental to the public of originals or copies oftheir copyright works”.’70 In view of this, the TRIPS Agreement is said to promote
Berne-plus standards.71
The TRIPS Agreement reinforces the copyright protection standards in the Berne

Convention in two ways: through the enforcement measures, and the disputesettlement procedure. As mentioned earlier, the Berne Convention lacks measures toenforce copyright protection standards at the national level. It also lacks ameaningful dispute settlement procedure at the international level which enablesMember Countries to effectively challenge each other’s compliance with thecopyright protection standards in the Convention. The TRIPS Agreement addressesthese defects. In particular, Part III of the Agreement specifies a strong and a detailedset of enforcement measures which Member Countries should give effect to in theirnational copyright regimes. These enforcement measures include civil andadministrative procedures and remedies,72 provisional measures,73 special
and Katrin Arend (eds), WTO – Trade-Related Aspects of Intellectual Property Rights (Martinus NijhoffPublishers, 2009) 208.68 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 379.69WTO, TRIPS: A More Detailed Overview of the TRIPS Agreement, ‘Overview: The TRIPs Agreement’(2015) <http://www.wto.org/english/tratop_e/trips_e/intel2_e.htm>.70 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 379.71 Lionel Bently and Brad Sherman, Intellectual Property Law (Oxford University Press, 4th ed, 2014)43.72 TRIPS Agreement 1994, arts 42-49.73 Ibid art 50.
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requirements related to border measures,74 and criminal procedures.75 Article 41 ofthe TRIPS Agreement obliges all Member Countries to ensure that these enforcementmeasures are available under their respective laws to ‘permit effective actionagainst an act of infringement of intellectual property rights covered by [the]Agreement, including expeditious remedies to prevent infringements and remedieswhich constitute a deterrent to further infringements’.76
The TRIPS Agreement links protection of copyright to the WTO dispute settlementsystem.77 In particular, Article 64(1) states:

The provisions of Article XXII and XXIII of GATT 1994 as elaborated andapplied by the Dispute Settlement Understanding shall apply to consultationsand the settlement of disputes under this Agreement except as otherwisespecifically provided herein.78
The WTO dispute settlement system introduced at the Uruguay Round negotiationsis a much more effective dispute settlement mechanism than that provided for in the

74 Ibid art 51-60.75 Ibid art 61.76 As Stoll, Busche and Arend noted, the TRIPS Agreement has adapted the provisions of the Berne
Convention rather than incorporating them into the Agreement. Peter-Tobias Stoll, Jan Busche andKatrin Arend (eds), WTO – Trade-Related Aspects of Intellectual Property Rights (Martinus NijhoffPublishers, 2009) 208.77 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 365.78 However, Article 64(2) of the TRIPS Agreement 1994 states that ‘[s]ubparagraphs 1 (b) and 1 (c)of Article XXIII of GATT 1994 shall not apply to the settlement of disputes under this Agreement fora period of five years from the date of entry into force of the WTO Agreement’.Referring to Articles 64(1) and (2) of the TRIPS Agreement, Malbon, Lawson and Davison stated thatalthough ‘Article 64.4 incorporates by reference Articles XXII and XXIII of GATT 1944 … into TRIPS,because of the operation of Article 64.2, subparagraphs 1 (b) and 1 (c) of Article XXIII were notincorporated at the commencement of TRIPS, and … effectively remain inoperative.’ The result is thatthe applicable grounds for dispute settlement are effectively narrowed down ‘to those set out inArticle XXIII.1 (a) GATT. Under this provision, an objecting Member may claim that another Member(the alleged ‘breaching Member’) has failed to carry out its TRIPS obligations causing a benefit underTRIPS accruing to the objecting Member to be nullified or impaired, or the attainment of any TRIPSobjectives to be impeded.’ Justin Malbon, Charles Lawson and Mark Davison, The WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights: A Commentary (Edward Elgar, 2014) 733-734.
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Berne Convention.79 It is also more effective than the dispute settlement mechanismunder the GATT.80 As the WTO website claims:
The WTO’s [dispute settlement] procedure underscores the rule of law, and itmakes the trading system more secure and predictable. The system is basedon clearly defined rules, with timetables for completing a case. First rulingsare made by a panel and endorsed (or rejected) by the WTO’s full membership.Appeals based on points of law are possible.81

Moreover as Ginsburg and Treppoz noted, when a country which is in breach ofWTO obligations (including those under the TRIPS Agreement) ‘does not complywith the panel’s decision, the complaining state may ask the Dispute SettlementBody for permission to impose limited trade sanctions (“suspend concessions orobligations”) against the other side.’82 As such, the WTO system enables ‘centrally
79 As Abeyesekere noted, ‘[t]he dispute settlement system of the WIPO is unique in its provision ofsecurity and predictability to the multilateral trading system.’ She also stated that [t]his is the firstinstance of arrangements under which one [WTO] member may lodge proceedings against anotherbefore an international body with a view to protecting the intellectual property rights of theircitizens.’ Indunil Nirupadi Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement(Mahapola Publications, 1999) 9.80 As Puckett and Reynolds observed, under the old GATT framework, although ‘a country [which]believed [that] GATT rules were being violated by such things as unfair tariffs, subsidies, andrestrictive licensing could bring its complaints to a GATT panel’, the ‘[d]ecisions of [the] panel … couldbe blocked by any member.’ Also, the ‘[f]ailure to comply with a panel ruling resulted in no furtheraction’. See Lynne Puckett and William L Reynolds, ‘Rules, Sanctions and Enforcement under Section301: At Odds with WTO?’ (1990) 90(4) The American Journal of International Law 675, 687.As Lanoszka said, unlike the GATT, ‘the WTO is a formal legal institution with its own strengtheneddispute-settlement mechanism that operates on the principle of compulsory adjudication. Thismeans that once a panel is being initiated, the dispute settlement case cannot be blocked’. AnnaLanoszka, ‘The Global Politics of Intellectual Property Rights and Pharmaceutical Drug Policies inDeveloping Countries’ (2003) 24(2) International Political Science Review 181, 183.81 WTO, Understanding the WTO: Settling Disputes, ‘A Unique Contribution’ (2015)<https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm>.82 Jane C Ginsburg and Edouard Treppoz, International Copyright Law: US and EU Perspectives: Text
and Cases (Edward Elgar, 2015) 23. They also stated:Those trade sanctions are indeed the added value of the WTO Dispute Settlementmechanism. Where the ICJ was never seized for a breach of the Berne Convention orthe Rome Convention, the WTO Dispute Resolution mechanism has already beenseized 34 times in relation to the TRIPS and ten times for copyright issues, since theentry into force of the TRIPS Agreement.Also see Indunil Nirupadi Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement(Mahapola Publications, 1999) 9, where it is observed that:The WTO Dispute Settlement Body (DSB) has the authority to deal with disputesarising from any agreement contained in the final Act of the Uruguay Round, and thesole authority to establish panels, adopt panel and appellate reports, maintain
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authorized sanctions against recalcitrant violators of WTO trade agreements',including the TRIPS Agreement.83
Since all WTO members should adhere to their obligations under the TRIPS

Agreement, it enhances the territorial coverage in which Berne obligations areapplied.84 As Tian observed, ‘[a]s part of the [WTO] access requirements, allcountries wishing to join the WTO must abide by the TRIPS Agreement’ andaccordingly, ‘the number of member states to the Berne Convention nearly doubledbetween 1986 and 1995 (during the period of WTO negotiations).’85
5.3.1.3. Why Developing Countries Like Sri Lanka Accepted TRIPSAlthough many developing countries initially objected to linking the protection ofintellectual property rights to world trade and thus into the WTO Agreements,eventually they accepted the TRIPS Agreement.86 Several factors contributed to thisacceptance. Of these, the main factors were the lack of awareness and negotiationstrength of developing countries, the role played by the United States (particularlythrough the Generalized System of Preferences, the coercion exercised underSection 301 of the United States Trade Act 1974 (as amended), and bilateral

surveillance of implementation of ruling and recommendations, and authoriseretaliatory measures in cases of non-implementation of recommendations.83 Warren F Schwartz and Alan O Sykes, ‘The Economic Structure of Renegotiation and DisputeResolution in the World Trade Organisation’ (2002) 31(S1) The Journal of Legal Studies S179, S179.See also Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996)72 Chicago-Kent Law Review 385, 385.84 See Peter-Tobias Stoll, Jan Busche and Katrin Arend (eds), WTO – Trade-Related Aspects of
Intellectual Property Rights (Martinus Nijhoff Publishers, 2009) 208, where it is observed that:Between signatories to both agreements, the provisions of the Berne Convention applyto the extent that they are consistent with TRIPS. TRIPS Agreement is however theexclusive standard in relation to Members which have not become Union States to theBerne Convention: (citations omitted).85 YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection in the
Digital Era (Routledge-Cavendish, 2009) 29. According to Tian, Member Countries to the BerneConvention increased from 75 in 1986 to 109 in 1995. ‘By November 2006, 162 nations had becomesignatories of the Berne Convention’: at 29, n 97 (citations omitted). See also Eric H Smith,‘Worldwide Copyright Protection under the TRIPS Agreement’ (1996) 29 Vanderbilt Journal of
Transnational Law 559, 561; Susan A Mort, ‘The WTO, WIPO & the Internet: Confounding the Bordersof Copyright and Neighboring Rights’ (1997) 8(1) Fordham Intellectual Property, Media and
Entertainment Law Journal 173, 184. Currently, the Berne Convention has 168 Member Countries.86 Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996) 72
Chicago-Kent Law Review 385, 387.
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initiatives), the glossy picture portrayed by developed countries with regard to thesignificance of affording protection for intellectual property rights in developingcountries for their rapid economic development, and the trade benefits(sweeteners) that were shown to be available to developing countries in the eventthey became members to the WTO .
(i) Lack of Awareness and Negotiation StrengthDuring the eight years of the Uruguay Round negotiations, ‘[f]or almost 3 years, from1986 until May 1989, developing countries refused to negotiate an agreement onintellectual property.’ 87 However, this position changed from the second half of1989 as it no longer became possible ‘politically, to avoid the discussion’.88 Inparticular, the Mid-Term Review of the Uruguay Round in April 1989 produced atext that gave ‘the go-ahead to a full-blown agreement on TRIPS’.89 This wasfollowed by two draft agreements on TRIPS tabled by the European Community andthe United States in 1990.90 In addition, Switzerland and Japan also submitted draftnegotiating proposals. Around this time, ‘[a] core group of fourteen developingcountries conceded [that] they would have no choice but to participate more fully inthe TRIPS discussions’. 91

Although developing countries participated in the TRIPS negotiations they ‘facedincreasing difficulty in countering the pro-TRIPS agenda’ advocated by thedeveloped countries.92 One of the reasons for this was the lack of knowledge and
87 Karin Timmermans and Togi Hutadjulu (eds), ‘The TRIPS Agreement and Pharmaceuticals’ (Reportof an ASEAN Workshop on the TRIPS Agreement and its Impact on Pharmaceuticals, Jakarta, 2-4 May2000) 11. See also Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global
Politics of Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 51-54.88 Karin Timmermans and Togi Hutadjulu (eds), ‘The TRIPS Agreement and Pharmaceuticals’ (Reportof an ASEAN Workshop on the TRIPS Agreement and its Impact on Pharmaceuticals, Jakarta, 2-4 May2000) 11.89 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) xiv.90 Ibid xiv, xv.91 Carolyn Deere-Birkbeck, ‘Developing Countries in the Global IP System before TRIPS: The PoliticalContext for the TRIPS Negotiations’ in Carlos M Correa (ed), Research Handbook on the Protection of
Intellectual Property under WTO Rules: Intellectual Property in the WTO (Edward Elgar Publishing,2010) vol 1, 43.92 Ibid 43-44.



272

negotiating strength on the part of developing country delegates vis-à-vis thedelegates from the developed countries to deal with extremely complex matters thatwere involved in the negotiation process. In particular, as Matthews observed, therewas ‘a lack of real understanding among developing country delegations about howfar-reaching the economic and social implications of the TRIPS Agreement werelikely to be.’93 Moreover, as Balasubramaniam noted:
Developing countries sent a senior official of the Trade Ministry [as adelegate]. There was no technical support. Several small developing countrieswere represented by the Trade Counsellors in Geneva being driven from onecommittee to another. 94

In contrast, delegations sent from developed countries to the TRIPS negotiationprocess had with them ‘teams comprised of hundreds of experts and specialists whowere very knowledgeable in the issue under discussion’.95 As Matthews noted, thesedelegations ‘had access to the highest level of business advice, this proving to be themost effective method for delegates to acquire the negotiating expertise theyrequired.’96 In view of this asymmetrical way in which the delegates of developedand developing countries carried out the TRIPS negotiation process,Balasubramaniam observed that ‘[t]here was hardly any “negotiations” in the realsense of the word’ and, ‘the so-called “negotiating process” did not involve any giveand take’. 97
93 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)44 (citations omitted). See also YiJun Tian, Re-Thinking Intellectual Property: The Political Economy
of Copyright Protection in the Digital Era (Routledge-Cavendish, 2009) 86-87, where it is stated:When, in an interview conducted in Seoul in 1994, Professor Drahos asked a seniorofficial why Korea had agreed to TRIPS, the reply was ‘because we were ignorant’:(citations omitted)94 K Balasubramaniam, ‘Globalisation and Liberalisation of Healthcare Services: WTO and the GeneralAgreement on Trade in Services’ (Issue Paper, People’s Health Assembly, 2000) 8. See also CarolynDeere, The Implementation Game: The TRIPS Agreement and the Global Politics of Intellectual Property
Reform in Developing Countries (Oxford University Press, 2009) 54-55.95 K Balasubramaniam, ‘Globalisation and Liberalisation of Healthcare Services: WTO and the GeneralAgreement on Trade in Services’ (Issue Paper, People’s Health Assembly, 2000) 8.96 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)44.97 K Balasubramaniam, ‘Globalisation and Liberalisation of Healthcare Services: WTO and the GeneralAgreement on Trade in Services’ (Issue Paper, People’s Health Assembly, 2000) 8.
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(ii) Role Played by the United StatesThe United States played a crucial role at the Uruguay Round to bring the developingcountries to the negotiation table in relation to the linking of intellectual propertywith trade and ultimately persuade them to accept the TRIPS Agreement. AsMatthews stated, the approach adopted by the United States in this connection wasone of ‘carrot and stick’.98 In pursuing this approach, the United States strategicallyused the Generalized System of Preferences, Section 301 of the United States Trade

Act 1974 (as amended) and bilateral treaties relating to trade and investmentinterchangeably or in combination to ease the developing countries’ opposition tointegrating protection of intellectual property rights with the world trading systemand persuade these countries to accept the TRIPS Agreement.
(a) Generalized System of PreferencesThe Generalized System of Preferences (GSP) was one of the important reasons whydeveloping countries like Sri Lanka accepted the TRIPS Agreement. As Drahos andBraithwaite noted, ‘the Generalized System of Preferences (GSP) allowed US todevelop a carrot and stick approach [towards developing countries] to theglobalization of the standards of intellectual property it wanted’.99 In particular,when the GSP program was originally designed in the United States, ‘protection ofintellectual property was not a criterion of eligibility for receiving benefits underit’.100 However, on the eve of the Uruguay Round, the United States specificallyrevised its GSP program with the aim of using GSP as a carrot and stick to supportits agenda for negotiating a multilateral intellectual property protection frameworkin the nature of the TRIPS Agreement. Thereby, on the one hand, the United Statescould provide incentives to those developing countries which accepted its agenda,and, on the other hand, penalise those who were opposed.

98 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)33.99 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 86.100 Ibid.
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The GSP in the United States is a ‘program designed to promote economic growth inthe developing world’ by providing a preferential duty free treatment for a widenumber of products exported from selected developing countries to the UnitedStates.101 As Palmeter observed, by 1984, ‘most imports from most developingcountries’ received the duty-free treatment under the GSP program.102 In particular,‘[b]y 1984 roughly 3000 products from 140 developing countries and territorieswere part of the [United States GSP] scheme.’103
In view of the large size of the United States market, the duty-free treatmentprovided by the GSP program is very important for developing countries like SriLanka to enhance export earnings crucial for its economic development.104 Perhaps,the magnitude of the importance of the duty-free treatment under the United StatesGSP program for developing countries during the period of TRIPS negotiations canbe best illuminated in the huge losses suffered by India in 1992 when the UnitedStates suspended the duty free privileges provided under the GSP for about US$80million worth exports from India.105
The GSP program was originally introduced as part of the United States Trade Act

1974.106 In particular, Section 501 of the Act stated ‘[t]he President may provide
101 Office of the USTR, US Generalised System of Preferences: Guidebook (2013) 3.102 N David Palmeter, ‘The Trade and Tariff Act of 1984: From the Customs Treatment of ManholeCovers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse Journal of International Law
and Commerce 487, 523.103 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 86.104 As Drahos and Braithwaite observed:For many developing countries gaining access to the closed and subsidisedagricultural markets of developed countries was the main game. The whole part of theGSP system was to improve this access. … These developing countries were moredependent on being able to trade in the US than the US was on maintaining traderelations with them.Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 86 (citations omitted).105 Gail E Evans, ‘Intellectual Property as a Trade Issue: The Making of the Agreement on Trade-Related Aspects of Intellectual Property Rights’ (1994) 18(2) World Competition 137, 155; India
Business Law Handbook: Strategic Information and Basic Laws (International Business Publications,2013) vol 1, 117.106 N David Palmeter, ‘The Trade and Tariff Act of 1984: From the Customs Treatment of ManholeCovers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse Journal of International Law
and Commerce 487, 523; Trade Act 1974, Title V.
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duty-free treatment for any eligible article from any beneficiary developing countryin accordance with the provisions of [title V of the Trade Act]’. In taking such action,the President was required to ‘have due regard for’: (a) the effect of such action onfurthering the economic development of developing countries, (b) the extent towhich other major developed countries are undertaking a comparable effort toassist developing countries by granting GSP with respect to imports of products ofsuch countries, and (c) the anticipated impact of such action on the United Statesproducers of like or directly competitive products.107
Except for the ‘countries that were excluded statutorily from the designation asbeneficiary developing countries’ the Trade Act 1974 gave the President ‘virtual
carte blanche in designating countries as eligible for GSP treatment’.108 However, inexercising this discretion the President was required to take four factors intoaccount, namely: (a) the expression by such country of its desire to be so designated,(b) the level of economic development of such country, (c) whether or not othermajor developed countries are extending generalised preferential tariff treatmentto such countries, and (d) the extent to which such country has assured the UnitedStates that it will provide equitable and reasonable access to the markets and basiccommodity resources of such country.109
The GSP program introduced in the Trade Act 1974 ‘had to be reviewed by theCongress on a periodical basis’ and ‘[i]n 1984 the GSP was due to expire in oneyear’.110 Accordingly, in 1984, the United States enacted the Generalised System of

Preferences Renewal Act 1984 (GSP Renewal Act 1984)111 by bringing significantrevisions to the GSP program introduced by the Trade Act 1974. One such revisionwas the linkage of protection of intellectual property rights with the GSP program.In particular, the GSP Renewal Act 1984 declared that one of its purposes was to
107 Trade Act 1974, s 501.108 N David Palmeter, ‘The Trade and Tariff Act of 1984: From the Customs Treatment of ManholeCovers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse Journal of International Law
and Commerce 487, 524 (citations omitted).109 Trade Act 1974, s 502C.110 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 86.111 Trade and Tariff Act 1984, Title V.
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‘[e]ncourage developing countries to provide effective means under which foreignnationals may secure, exercise, and enforce exclusive intellectual property rights’.112More importantly, it amended the beneficiary developing country criteria for GSP inthe Trade Act 1974 by incorporating appropriate protection of intellectual propertyrights in developing countries as an additional criterion for GSP eligibility. Morespecifically, to be eligible for designation as a beneficiary developing country for GSPunder the GSP Renewal Act, the President was required to consider ‘the extent towhich a particular country “is providing adequate and effective means under its lawfor foreign nationals to secure, to exercise, and to enforce exclusive rights inintellectual property, including patents, trademarks and copyrights”.’113
As Palmeter observed, the reference to intellectual property rights in the GSP

Renewal Act 1984 reflected one of the ‘areas of particular importance to the UnitedStates for the world trade agenda’ at the Uruguay Round of GATT negotiations.114 Inparticular, the revised GSP program in the GSP Renewal Act could be used by theUnited States ‘in the manner of a carrot and stick’ against developing countries, inthat, United States was able to reward the developing countries who werecomplying with its agenda with GSP benefits while penalising the others bydepriving them of these benefits.115 Thus, as Drahos and Braithwaite pointed out:
Singapore was given a favourable GSP Package in 1987 because of its goodefforts in copyright essentially, while Mexico (1987), Thailand (1989) andIndia (1992) came for the GSP losses (US$ 50 million, US$165 million andUS$80 million respectively) because they failed to meet certain standards ofintellectual property protection.116

112 Ibid s 501(b)9(B).113 N David Palmeter, ‘The Trade and Tariff Act of 1984: From the Customs Treatment of ManholeCovers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse Journal of International Law
and Commerce 487, 524 (citations omitted); Trade and Tariff Act 1984, s 503(c)(3).114 N David Palmeter, ‘The Trade and Tariff Act of 1984: From the Customs Treatment of ManholeCovers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse Journal of International Law
and Commerce 487, 524-525.115 Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy(EARTHSCAN, 2002) 88.116 Ibid.
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(b) Section 301 of the United States Trade Act 1974Another strong reason which persuaded developing countries to accept the TRIPS

Agreement was Section 301 of the United States Trade Act 1974 (as amended). Thissection provides a mechanism through which United States can unilaterally takeaction and impose trade sanctions against countries that do not afford adequateprotection for intellectual property rights.The United States strategically used Section 301 to persuade developing countriesto accept the TRIPS Agreement in two ways. On the one hand, it used the threat ofaction under Section 301 to push developing countries to the TRIPS negotiatingtable and to counter their resistance to the TRIPS Agreement.117 On the other hand,it gave hope to developing countries that the ‘dispute settlement procedures withinthe package of measures for TRIPS implementation’ would offer ‘some respite fromthe [much more severe] threat of US trade sanctions’ under Section 301.118
As Bhagwati noted, ‘Section 301 of the [Trade Act 1974] is the original piece oflegislation that provides, in popular parlance, the shorthand for the current USpolicy of aggressive unilateralism.’119 The unilateral mechanism which the UnitedStates can adopt under Section 301 to settle its trade disputes with foreign countriesis very severe and rigorous when compared with the dispute settlementmechanisms in the old GATT system and the present WTO system. As Puckett andReynolds observed, Section 301 ‘reaches beyond the [GATT] to give the UnitedStates unilateral power to penalize countries that threaten American interests.’120According to these critics, it was the ‘dearth of enforcement power’ in the GATTsystem, which ‘left the vacuum that section 301 was designed to fill’.121

117 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Brookings Institution Press, 1988) 13.118 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 44.119 Jagdish Bhagwati, ‘Aggressive Unilateralism: An Overview’ in Jagdish Bhagwati and Hugh T Patrick(eds), Aggressive Unilateralism: America’s 301 Trade Policy and the World Trading System (Universityof Michigan Press, 1990) 1, 2.120 Lynne Puckett and William Reynolds, ‘Rules, Sanctions and Enforcement under Section 301: AtOdds with the WTO?’ (1996) 90(4) The American Journal of International Law 675, 675.121 Ibid 687.
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When the Trade Act 1974 was first enacted, although Section 301 of Act empoweredthe President of the United States to take unilateral retaliatory action and imposetrade sanctions against foreign countries that carried out certain unreasonable,unjustifiable or discriminatory trade practices against the United States, it did notallow action to be taken against foreign countries for failure to protect intellectualproperty rights in their countries.122 However, closer to and during the UruguayRound negotiations, two significant amendments were brought to the Trade Act

1974 to incorporate protection of intellectual property rights under the purview ofSection 301.The amendment brought to Section 301 of the Trade Act 1974 in 1984 through the
Trade and Tariff Act 1984 was the first significant move which grafted intellectualproperty onto the Section 301 process.123 As Matthews observed, ‘[t]he effect of theamended Section 301 was threefold’.124 Firstly, it empowered the Office of theUnited States Trade Representative (USTR) to ‘investigate the appropriateness ofanother country’s intellectual property without waiting for a complaint from a UScompany’.125 Secondly, it incorporated failure to protect intellectual property rightsas a criterion that would allow action under Section 301.126 Thirdly, ‘it includedintellectual property protection as a new criterion for elimination of tariff privilegesfor imports into the US from designated developing countries under the GeneralisedSystem of Preferences (GSP)’.127
The second set of significant amendments to Section 301 was introduced in 1988 bythe Omnibus Foreign Trade and Competitiveness Act 1988 which further linkedintellectual property protection to Section 301 process by introducing ‘Special 301’.Under ‘Special 301’ the USTR is required to identify countries that deny adequate
122 Trade Act 1974, s 301(a).123 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 73; Peter Drahos with John Braithwaite, Information Feudalism: Who
Owns the Knowledge Economy (EARTHSCAN, 2002) xi.124 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 15.125 Ibid.126 Ibid.127 Ibid.
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and effective protection of intellectual property rights or deny fair and equitablemarket access to United States persons that rely upon intellectual propertyprotection within thirty days after the annual report is submitted to the Congressand select (out of the identified countries) the ‘priority foreign countries’.128 The‘priority foreign countries’ that USTR should select are those countries that have themost onerous or egregious acts, policies, or practices, that have the greatest adverseimpact on the relevant United States products and that do not enter into good faithnegotiations or make significant progress in bilateral and multilateral negotiationsto provide adequate and effective protection of intellectual property rights.129 Theeffect of selection as ‘priority foreign countries’, is that it ‘triggers a 30 daycountdown during which targeted countries must “(enter) into good faithnegotiations” or “(make) significant progress in bilateral or multilateralnegotiations” or face sanctions determinations under the Section 301 process’.130
As Blakeney pointed out, ‘Special 301’ ‘was explicitly introduced as a supplement tothe US TRIPs negotiating strategy.’131 As such, at the Uruguay Round of negotiations,the United States used the new ‘Special 301’ together with Section 301 sanctions asa powerful weapon to sway the hard-line developing countries (who were stronglyopposed to linking intellectual property with world trade) to participate at theTRIPS negotiating table as well as weaken their opposition to the provisions of the
TRIPS Agreement. Ultimately, Section 301 became one of the main reasons for the
128 Omnibus Foreign Trade and Competitiveness Act 1988, s 1303. See also Jagdish Bhagwati,‘Aggressive Unilateralism: An Overview’ in Jagdish Bhagwati and Hugh T Patrick (eds), Aggressive
Unilateralism: America’s 301 Trade Policy and the World Trading System (University of MichiganPress, 1990) 1, 43-44.129 Omnibus Foreign Trade and Competitiveness Act 1988, s 1303. See also Jagdish Bhagwati,‘Aggressive Unilateralism: An Overview’ in Jagdish Bhagwati and Hugh T Patrick (eds), Aggressive
Unilateralism: America’s 301 Trade Policy and the World Trading System (University of MichiganPress, 1990) 1, 43-44.130 Sean M Flynn, ‘Special 301 of the Trade Act of 1974 and Global Access to Medicine’ (2010) 7
Journal of Generic Medicines 309, 310-311.131 Michael Blakeney, ‘The Impact of the TRIPs Agreement in the Asia Pacific Region’ (1996) 18(10)
European Intellectual Property Review 544, 545; Michael Blakeney, Intellectual Property Enforcement:
A Commentary on the Anti-Counterfeiting Trade Agreement (ACTA) (Edward Elgar, 2012) 35. See alsoDuncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)32, where it is noted that, ‘Special 301 was definitively introduced as an additional weapon in thearmoury of the United States in negotiating for the TRIPS Agreement’ and this was ‘made explicitlyclear in the 1988 House of the Representatives Conference Report on legislation in Congress, whichraised the possibility of using Special 301 as a supplement to the US negotiating strategy on TRIPS’.
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lukewarm approach of the developing countries towards the TRIPS Agreementduring the latter stage of the Uruguay Round negations.132
By the time Uruguay Round of negations started, the United States had already‘initiated [Section 301] actions over intellectual property against Korea and Brazilin 1985 to get them to the [Uruguay Round negotiating] table’.133 With the creationof ‘Special 301’ in 1988, the United States was able effectively to use this new tool toweaken the opposition of many developing countries who strongly stood againstpro-TRIPS proposals by initiating ‘Special 301’ actions and threatening them withsanctions.134 In particular, when the USTR released its Fact Sheet – ‘Special 301’ on

Intellectual Property in May 1989, it placed on a ‘Priority Watch List’ India and Brazil- the two countries which led the ‘group of ten developing nations’ who ‘at firstopposed the US proposal to make a code on intellectual property a negotiating item’in the Uruguay Round,135 and thereafter ‘continued to argue for a narrowinterpretation of the Ministerial mandate on the negotiation of intellectualproperty’.136 In addition, the USTR also placed Argentina, Egypt and Yugoslavia

132 As Matthews observed:This strategy proved so successful that, by the final stages of Uruguay Roundnegotiations, the majority of developing countries were no longer opposing the TRIPsAgreement. The content of the final text of the Agreement then became much more anissue of discussion of detail between the triumvirate of the United States, Europe andJapan.Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge, 2002)33.133 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 13.134 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 15-17, 25-28.135 Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The Journal of
World Intellectual Property 791, 793. See also A Jane Bradley, ‘Intellectual Property Rights,Investment, and Trade in Services in the Uruguay Round: Laying the Foundations’ (1987) 23 Stanford
Journal of International Law 57, 81, where it is stated that ‘a group of ten developing nations whichcontinued to maintain that the GATT, and hence, the Preparatory Committee, could not or should notaddress [intellectual property rights].’136 Peter Drahos, ‘Negotiating Intellectual Property Rights: Between Coercion and Dialogue’ in PeterDrahos and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge, Access and
Development (Palgrave Macmillan, 2002) 161, 170; Office of the USTR, ‘”Special 301” on IntellectualProperty’ (Fact Sheet, 25 May 1989) 3.
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which belonged to the same group (‘group of ten developing nations’) in the ‘WatchList’.137
The impact of USTR ‘Special 301’ listing had a profound impact on developingcountries that were opposed to the pro-TRIPS proposals. This can be explained withregard to the context of India, which was a chief opponent of the TRIPS Agreement.While both India and Brazil continued to be in USTR’s ‘Priority Watch List’ in 1990,in 1991 India was identified by the USTR as a ‘Priority Foreign Country’ due to itsinadequate level of patent protection and the level of piracy of copyright protectedworks.138 The identification as a ‘Priority Foreign Country’ under ‘Special 301’ led toa nine-month investigation on India that was initiated in May 1991. At theconclusion of this investigation in February 1992, the ‘USTR determined that India’sdenial of adequate and effective patent protection [was] unreasonable andburden[ed] or restrict[ed] US commerce.’139 In light of this finding, in April 1992, theUnited States ‘suspended duty free privileges under the Generalized System ofPreferences (GSP) for $60 million in trade from India’ which was ‘applied principallyto pharmaceuticals, chemicals, and related products’.140 Also, ‘benefits on certainchemicals added to GSP in June 1992 were withheld from India, increasing the tradefor which GSP [was] suspended to approximately $80 million’.141 As Matthews
137 Peter Drahos, ‘Negotiating Intellectual Property Rights: Between Coercion and Dialogue’ in PeterDrahos and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge, Access and
Development (Palgrave Macmillan, 2002) 161, 170; Office of the USTR, ‘”Special 301” on IntellectualProperty’ (Fact Sheet, 25 May 1989) 2-3.138 Office of the USTR, ‘”Special 301” on Intellectual Property’ (Fact Sheet, 27 April 1990); Office ofthe USTR, ‘”Special 301” on Intellectual Property’ (Fact Sheet, 26 April 1991) 2.139 Office of the USTR, 1992 National Trade Estimate Report on Foreign Trade Barriers (1992) 116. Asthe Report further noted:In February 1992 after consultations with the US under ‘special 301’, the Governmentof India announced that it will further amend its copyright law to: provide for rentalrights for video cassettes; explicitly include within the scope of copyright thecommunication of works through satellite, cable, or another means of simultaneouscommunications; narrow the exemption from public performance for soundrecordings; provide for collective administration of rights; and limit judicial discretionwith respect to the level of penalties imposed on copyright pirates: at 116-117.140 India Business Law Handbook: Strategic Information and Basic Laws (International BusinessPublications, 2013) vol 1, 117; Gail E Evans, ‘Intellectual Property as a Trade Issue: The Making ofthe Agreement on Trade-Related Aspects of Intellectual Property Rights’ (1994) 18(2) World
Competition 137, 155.141 India Business Law Handbook: Strategic Information and Basic Laws (International BusinessPublications, 2013) vol 1, 117; Gail E Evans, ‘Intellectual Property as a Trade Issue: The Making of
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noted, ‘[i]n the face of potential losses of this magnitude India, a chief opponent ofthe TRIPS Agreement, saw its resolve weakened.’142
At the same time, the Indian example and the other instances of the widespread useof ‘Special 301’ persuaded the recalcitrant developing countries to change theirstance and ‘to seek agreement in the Uruguay Round on the content of a TRIPSAgreement’.143 In view of this, Matthews said:

In the face of developing country opposition, the most important stimulus forprogress in negotiations came not through multilateral discussions in theUruguay Round, but through the threat of bilateral trade sanctions beingbrought by the United States under Special 301 of the Omnibus Trade andTraffic Act of 1988.144
The austerity of the unilateral dispute settlement process under Section 301persuaded developing countries to seek out a less onerous mechanism of disputesettlement for trade related issues. Against this backdrop, these countries saw thedispute settlement procedures negotiated at the Uruguay Round and offered as apackage with the TRIPS Agreement as a more suitable method for dispute settlementof trade issues. As Ryan observed, ‘[w]ithin the context of the TRIPS agreement, theDispute Settlement Understanding offered countries some respite from the threat ofUS trade sanctions under authority of the section 301 policy’.145 In other words,developing countries believed that once the dispute settlement mechanismnegotiated at the Uruguay Round was put in place, the United States would refrainfrom initiating its unilateral dispute settlement process under Section 301.146 As
the Agreement on Trade-Related Aspects of Intellectual Property Rights’ (1994) 18(2) World
Competition 137, 155.142 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 31.143 Ibid 32-33 (citations omitted).144 Ibid 31 (citations omitted). See also Frederick M Abbott, ‘The WTO TRIPS Agreement and GlobalEconomic Development’ (1996) 72 Chicago-Kent Law Review 385, 388.145 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 13.146 As Abeyesekere stated, ‘[m]any participants of the Uruguay Round have placed their faith in theWTO Dispute Settlement System expecting it to operate as a restraint on members who have resortedto unilateral measures, such as the controversial Section 301 of the US Trade Act’. Indunil Nirupadi
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Drahos and Mayne observed, ‘[a]t least if developing countries negotiatedmultilaterally there was the possibility that they would be able to obtain some limitson the use of 301 actions.’147 In fact, this ‘was what they were being told bydeveloped country negotiators and the GATT Secretariat’.148
As observed earlier, the TRIPS Agreement came in a single package that incorporatedall the WTO Agreements149 including the Dispute Settlement Understanding.150 Assuch, to implement the dispute settlement mechanism negotiated at the UruguayRound which developing countries believed would restrict the use of action underSection 301, they had to accept the entire package of WTO Agreements including the
TRIPS Agreement.151

(c) Bilateral TreatiesEntering into bilateral treaties with developing countries that required theprotection of intellectual property rights was another mechanism which the United
Abeyesekere, Sri Lankan Copyright Law and the TRIPS Agreement (Mahapola Publications, 1999) 9(citations omitted).147 Peter Drahos, ‘Negotiating Intellectual Property Rights: Between Coercion and Dialogue’ in PeterDrahos and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge, Access and
Development (Palgrave Macmillan, 2002) 161, 172.148 Ibid.149 As the WTO Website states:All the WTO agreements (except for a couple of “plurilateral” agreements) apply to allWTO members. The members each accepted all the agreements as a single packagewith a single signature — making it, in the jargon, a “single undertaking”.The TRIPS Agreement is part of that package. Therefore it applies to all WTO members.WTO, Frequently Asked Questions about TRIPS in the WTO (2009)<https://www.wto.org/english/tratop_e/trips_e/tripfq_e.htm>150 As Ryan observed:Linkage bargaining in the Uruguay Round worked because US negotiators demandedthat agreements had to be accepted in their totality, a position with force because thefinal Uruguay Round package included agreements establishing the World TradeOrganisation and the Dispute Settlement Understanding.Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 13. See also Frederick M Abbott, ‘The WTO TRIPS Agreement and GlobalEconomic Development’ (1996) 72 Chicago-Kent Law Review 385, 387.151 Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996) 72
Chicago-Kent Law Review 385, 388-389.
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States used to persuade countries to accept the TRIPS Agreement.152 In particular,once developing countries with whom these treaties were entered into accepted thetreaty obligations to protect intellectual property rights, often set at a higher levelto those under the TRIPS Agreement (TRIPS-plus), these countries were moreinclined to accept the TRIPS Agreement than to oppose to it.Bilateral treaties on intellectual property entered into by the United States withother countries during the 1980s and early 1990s were mainly a response to theUnited States’ ‘failure to obtain an agreement on trade and counterfeit goods at theend of the Tokyo Round (1979) and the resistance of developing countries in thefirst half of the 1980s to including intellectual property as a negotiating item in thenew GATT Round’.153 By entering into bilateral treaties on intellectual property withdeveloping countries, the United States believed that not only could the resistanceof these countries for bringing intellectual property as an item of the Uruguay Roundnegotiating table be effectively circumvented, but it also could persuade thesecountries to concede to the pro-TRIPS proposals put forward by the developedcountries. In setting up the ground for this new strategy, the United States effectivelyinterlinked its new model BIT program, economic power, scientific andtechnological knowhow, and Section 301 of the Trade Act 1974 (as amended) to thebilateral treaty scheme.The model BIT program which the United States developed in the 1980s linked it ‘tothe goal of adequate and effective protection for intellectual property’.154 This meantthat the United States could use BITs ‘as a carrot to get developing countries to signbilateral intellectual property agreements’.155 To apprehend how this becamepossible, it is important to firstly understand the developing countries’ perceptionon BITs with the United States.
152 The negotiations relating to some of these treaties were commenced before the Uruguay Roundand a number of treaties were entered into during the period in which TRIPS negotiations were onthe move. See Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global Politics
of Intellectual Property Reform in Developing Countries (Oxford University Press, 2009) 50.153 Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The Journal of
World Intellectual Property 791, 793.154 Ibid.155 Ibid 795.



285

The core purpose of BITs is ‘to protect and promote foreign investments’.156 Fordeveloping countries foreign investment (particularly foreign direct investmentFDI) is a crucial matter for economic development. In particular, FDI brings a widerange of economic benefits including ‘increased levels of investment and economicactivity, work training, well-paid jobs and technology transfers that enhance theproductivity of local firms’ in developing countries.157 Given that the United Statesis a super economic power in the world, attracting FDI from the United States isbeneficial for developing countries not only because these countries can enhancetheir investment inflow but also can tap into the scientific and technologicalknowhow of the United States that comes with the FDI.  As such, even today, manydeveloping countries are keen to enter into BITs with the United States. Thus, it is inthis context that many developing countries like Sri Lanka entered into BITs withthe United States closer to and during the Uruguay Round negotiations.Pursuant to its new model BIT program introduced in 1980s, which linked BITs withadequate and effective protection for intellectual property, the United States hasoften made BITs conditional upon the other country signing a bilateral intellectualproperty agreement with it. This can be seen, for example, in the context ofNicaragua and Sri Lanka. For instance, as Drahos noted, when Nicaragua signed aBIT with the United States in July 1995, the BIT was ‘made conditional uponNicaragua signing a [bilateral intellectual property agreement] providing adequateand effective protection for US intellectual property rights’.158 Similarly, (as will bemore fully described later) when Sri Lanka signed a BIT with the United States on20 September 1991, the same day it signed a bilateral intellectual propertyagreement with that country.Section 301 of the Trade Act 1974 (as amended) also played an important role infacilitating the United States to enter into bilateral treaties on intellectual propertywith developing countries. As Drahos observed, an investigation under Section 301
156 Lauge Skovgaard Poulsen, ‘The Importance of BITs for Foreign Direct Investment and PoliticalRisk Insurance’ (2009-2010) Yearbook on International Investment Law & Policy 539, 539.157 Deborah L Swenson, ‘Why do Developing Countries Sign BITs?’ (2005) 12 University of California,
Davis Journal of International Law and Policy 131, 131-132.158 Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The Journal of
World Intellectual Property 791, 796.
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can be used to bring about a bilateral agreement for protection of intellectualproperty rights between the United States and the target state.159 Section 301 canalso be used as means to accelerate the conclusion of intellectual propertyagreements between the United States and developing countries that are underway,especially when the negotiations in that connection are getting or are likely to getstalled. The case of Nicaragua provides a good example in this connection. Inparticular, although the BIT signed in July 1995 between the United States andNicaragua was conditional upon Nicaragua signing a bilateral intellectual propertyagreement, the negotiations for concluding such an agreement were ongoing evenin 1996. However, when the USTR placed Nicaragua in the ‘Special 301 Observationlist’ in April 1997, it signed the agreement in January 1998.160 As Drahos noted, inthe Nicaraguan example, ‘[t]he 301 process was wheeled in presumably to speed upthe negotiating cycle on the [bilateral intellectual property agreement] which hadbeen proceeding too slowly for the United States’.161
The United States strategy of entering into bilateral treaties with developingcountries which required these countries to protect intellectual property rights (inthe way that United States wanted) proved to be a highly successful strategy inpersuading these countries to accept the TRIPS Agreement.  As Evans noted,‘[b]etween 1989 and 1994, the United States concluded bilateral agreements for theprotection of intellectual property with at least twelve countries’.162 Many of thesebilateral agreements contained TRIPS-plus features which went beyond thestandards of intellectual property protection prescribed by the TRIPS Agreement.The bilateral agreement on intellectual property entered into between the UnitedStates and Sri Lanka is a classic example of this.163 As such, when developingcountries had already undertaken more onerous obligations to protect intellectual
159 Ibid 792.160 Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The Journal of
World Intellectual Property 791, 796.161 Ibid 797.162 Gail E Evans, ‘Intellectual Property as a Trade Issue: The Making of the Agreement on Trade-Related Aspects of Intellectual Property Rights’ (1994) 18(2) World Competition 137, 152.163 Kanchana Kariyawasam, ‘Developing a Regulatory Framework for the Protection of IntellectualProperty Rights in Plant Genetic Resources in Sri Lanka’ (PhD Thesis, School of Law, GriffithUniversity, 2005) 84-85.
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property rights under the bilateral agreements with the United States (thanrequired by the TRIPS Agreement) they were less inclined to be opposed to the TRIPS

Agreement and also ‘were no longer likely to support other developing nations thatwere continuing to resist the proposals for a TRIPs Agreement.’164 As Matthewsobserved, ‘[o]nce the United States had bilaterally persuaded a sufficient number ofcountries to act on intellectual property rights, it could expect little resistance in themultilateral GATT forum that led to the adoption of the TRIPS Agreement’.165
(iii) Intellectual Property and Economic DevelopmentThe hypothesis portrayed by developed countries about the significance ofintellectual property for rapid economic development was another reason whichinclined developing countries to accept the TRIPS Agreement. As Abbott noted,during the TRIPS Agreement negotiation process, developed countries ‘promotedthe idea that higher levels of IPRs would be in the best interests of the developingcountries’.166 To this end, the developed countries cleverly linked their economicprosperity with their high standards of intellectual property protection. Inparticular, they attributed their economic prosperity to high levels of innovation andpointed out that high levels of innovation require high standards of intellectualproperty protection. As such, developed countries claimed that it was in the bestinterests of developing countries to accept the TRIPS Agreement because byadopting higher standards of intellectual property protection prescribed in theAgreement, the developing countries could promote innovation through which theycould achieve rapid economic development. Developed countries also maintainedthat if developing countries did not adopt high standards of intellectual propertyprotection ‘their scientists and other innovators will leave because they will not beadequately rewarded for their innovation’ and the ‘industrialised country IPRs-holders will not transfer technology to them’.167

164 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 33.165 Ibid.166 Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996) 72
Chicago-Kent Law Review 385, 390.167 Ibid.
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(iv) Trade Benefits in the WTO Package-DealPerhaps, the most important and persuasive reason why developing countries likeSri Lanka accepted the TRIPS Agreement was the trade benefits which came assweeteners in the package deal of WTO Agreements. Because these trade benefitswere incorporated in a single package in which the TRIPS Agreement was a part, toreceive the benefits, it was necessary for Sri Lanka (and other developing countries)to accept the entire package which included the TRIPS Agreement. Thus, Ryanobserved, that ‘[w]hen the [TRIPS Agreement] was finally achieved as part of theUruguay Round, it appeared that linkage-bargain diplomacy explained theoutcome’.168
The Uruguay Round provided a fitting forum for developed countries to offer manytrade benefits to developing countries as part of a bargain to get them to accept the
TRIPS Agreement. This was because the proposed agenda for the Uruguay Roundincluded a range of areas relating to trade that were very important to manydeveloping countries (particularly Sri Lanka), such as textiles and apparel,agriculture, services, foreign direct investment, and government procurement.169 AsAbbott noted, the trade benefits offered by developed countries to developingcountries as part of the bargain at the Uruguay Round included agreements to‘reduce levels of agricultural export subsidies’, and to ‘gradually phase out quotason textile products’.170 In addition to these concessions, developing countries alsomade ‘substantial concessions with respect to imports of tropical products’.171 AsRyan said, ‘[m]any developing countries had much to gain from liberalized trade intextiles and apparel and agricultural products’.172 As such, ‘they eventually accepted
168 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 92. As Ryan noted, ‘[l]inkage bargaining within the GATT regime workedbecause US negotiators held fast to their position that the Uruguay Round agreements had to beaccepted to their totality.’169 Ibid.170 Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’ (1996) 72
Chicago-Kent Law Review 385, 387.171 Ibid.172 Michael P Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property(Bookings Institution, 1998) 92.
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TRIPs in exchange for “a global package deal” that included greater access toindustrialised markets and new treaties on trade in agriculture and textiles’.173
5.3.1.4. Sri Lanka’s Accession to the TRIPS AgreementFrom Sri Lanka’s perspective, the overall outcome of the Uruguay Round ofnegotiations was seen to be favourable to the country. This was particularly becauseof the potential trade benefits which Sri Lanka could gain from the new frameworkcreated at the Uruguay Round. In particular, the Central Bank of Sri Lanka - theadvisor to the Sri Lankan government on economic affairs, said:

The Uruguay Round … concluded after seven years on December 15, 1993 …covered a range of issues including Agriculture, Textile & Clothing, Trade inServices, Trade Related Investment Measures and Trade Related Aspects ofIntellectual Property Rights. The overall impact of the agreement is expectedto be beneficial to all developing countries including Sri Lanka as reduced tariffand non tariff measures together with strengthened trade rules anddisciplines would result in an expansion in global trade.174
As an initial measure, Sri Lanka signed the Final Act Embodying the Results of the

Uruguay Round of Multilateral Trade Negations 1994 (Final Act), the first of the WTOAgreements, on 15 April 1994.175 This was ‘[w]ith a view of achieving the benefits ofexpansion in global trade by way of lowering tariff and non-tariff barriers andstrengthening rules and disciplines in international trade’.176
The Final Act specifically stated in Article 3 that ‘[t]he representatives agree on thedesirability of acceptance of the WTO Agreement by all participants in the UruguayRound Multilateral Trade Negations with a view to its entry into force by 1 January1995’. As the Central Bank observed in its 1994 Annual Report:
173 Laurence R Helfer, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for aEuropean Human Rights Analogy’ (1998) 38(2) Harvard International Law Journal 357, 377.174 Central Bank of Sri Lanka, Annual Report 1993 (1994) 101.175WTO, Legal Texts: The WTO Agreements<https://www.wto.org/english/docs_e/legal_e/final_e.htm>.176 Central Bank of Sri Lanka, Annual Report 1994 (1995) 105.
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The implementations of the rules of the [Final Act] is crucially important forthe Sri Lankan economy since it covers not only measures to lower tariff andnon-tariff barriers, but also a wide spectrum of issues including the integrationof textiles and clothing into the [WTO], trade in agriculture and services, traderelated investment measures and intellectual property rights. According to thechanges in tariffs, Sri Lanka’s major export items would considerably benefitfrom implementation of the [Final Act].177
In view of this situation, on 1 June 1994 Sri Lanka ratified the WTO Agreement.178With the ratification of the WTO Agreement, Sri Lanka also became a member to the
TRIPS Agreement. Thus, it became mandatory for Sri Lanka to implement a TRIPS-compliant copyright regime.
5.3.1.5. Implementing the TRIPS Obligations in Sri Lankan LawThe TRIPS Agreement is very certain about the need to implement its provisions intonational copyright regimes of its members. The TRIPS Agreement requires WTOmembers to implement TRIPS compliant copyright regimes within stipulatedtimeframes. At the same time, the Council for Trade-Related Aspects of IntellectualProperty Rights (Council for TRIPS) monitors the compliance of WTO members totheir TRIPS-obligations. Because failure of a WTO member to carry out itsobligations under the TRIPS Agreement can be a subject matter of disputesettlement,179 one WTO member can invoke the WTO dispute settlementmechanism when another member has failed to implement a TRIPS compliantcopyright regime within the stipulated period in the Agreement.180 Since theoutcome of WTO dispute settlement mechanism can result in trade sanctions, TRIPS

Agreement creates an effective deterrent to ensure that Member Countries comply
177 Ibid.178 Agreement Establishing the World Trade Organisation 1994.179 ‘Article XXIII.1 (a) GATT provides that a WTO member may claim another member has failed tocarry out an obligation under the TRIPS Agreement thereby causing a benefit accruing to theobjecting member to be nullified or impaired’. In terms of Article 3.8 of the Dispute Settlement andUnderstanding, ‘if there is an infringement of an obligation under the TRIPS Agreement, it isconsidered prima facie to constitute a nullification or impairment.’ Justin Malbon, Charles Lawsonand Mark Davison, The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights: A
Commentary (Edward Elgar, 2014) 734.180 TRIPS Agreement 1994, art 64.
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with the TRIPS copyright obligations in their national copyright regimes. In addition,the constant surveillance of the Council for TRIPS also creates pressure for WTOmembers to implement TRIPS compliant copyright regimes within the stipulatedperiod in the TRIPS Agreement. Against this background, it became necessary for SriLanka to give effect to a TRIPS-compliant copyright regime in the Intellectual

Property Act 2003.The TRIPS Agreement obliges all Member Countries to give effect to its provisions intheir national laws. However, the Member Countries are not obliged to ‘implementin their law more extensive protection than is required by the TRIPS Agreement’although they have the discretion to do so.181 Moreover, the Member Countries mustimplement TRIPS-complaint intellectual property regimes before expiry of a generalperiod of one year following the date of entry into force of the WTO Agreement.182However, developing countries are given a grace period of a further four years andthe least developing countries are given a grace period of 10 years (except in thecase of Articles 3, 4 and 5 of the Agreement) with regard to implementation of theTRIPS obligations into their national intellectual property regimes.183 The upshot ofthis was that Sri Lanka was required to give effect to TRIPS obligations in itsintellectual property law (including copyright law) before 1 January 2000.As Matthews observed, the Council for TRIPS performs the ‘formal role of carryingout scrutiny and surveillance of national measures implementing the TRIPSAgreement.’184 More specifically, the TRIPS Agreement grants the Council for TRIPSthe authority to ‘monitor the operation of [the] Agreement and, in particular,Members’ compliance with their obligations [thereunder].’185 In addition, theCouncil for TRIPS is vested with the authority to carry out reviews on theimplementation of the obligations of the TRIPS Agreement in the national laws of
181 Ibid art 1.182 Ibid art 65(1).183 Ibid arts 65(2), 66(1). According to Abbott, the trasition periods in the TRIPS Agreement ‘are someimportant concessions to developing country interests’. Frederick M Abbott, ‘The WTO TRIPSAgreement and Global Economic Development’ (1996) 72 Chicago-Kent Law Review 385, 387.184 Duncan Matthews, Globalising Intellectual Property Rights: The TRIPs Agreement (Routledge,2002) 79.185 Ibid art 68.
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Member Countries after the deadline stipulated in the Agreement for suchimplementation, two years after the deadline for such implementation, and atidentical intervals thereafter.186 The Council also has the authority to ‘undertakereviews in the light of any relevant new developments which might warrantmodification or amendment of the [TRIPS] Agreement’. 187 Moreover, the MemberCountries are obliged to notify the laws and regulation made effective by thempertaining to the subject matter of the TRIPS Agreement to the Council for TRIPS toassist the Council in its review of the operation of the Agreement.188 The TRIPS

Agreement further requires each Member Country to be prepared to supply, inresponse to a written request from another Member Country, information regardingits laws, regulations, final judicial decisions and administrative rulings of generalapplication.189
With the accession to the WTO and the TRIPS Agreement, Sri Lanka’s intellectualproperty law came under the scrutiny and surveillance of the Council for TRIPS. Asa result, Sri Lanka was closely monitored by the Council for TRIPS as to whether thecountry was enacting a copyright regime which complied with the TRIPS obligationswithin the given deadline. In light of this, there was pressure on Sri Lanka tointroduce a TRIPS-compliant copyright regime.Although from 1996 Sri Lanka had been ‘doing its best’ to ‘update’ its intellectualproperty regime (including copyright) in compliance with the TRIPS Agreement, theprocess of finalising the updates was delayed due to ‘[c]ertain unavoidable technicalreasons such as translation of the English version of the draft bill into officiallanguages’.190 As a result of these delays, the deadline prescribed by the TRIPS

Agreement for Sri Lanka to enact a TRIPS-compliant copyright regime lapsed.However, in observing the requirement under Article 63(2) of the TRIPS Agreementto notify all the laws and regulations relating to the Agreement to the Council for
186 Ibid art 71(1).187 Ibid art 71(1).188 Ibid art 63(2).189 Ibid art 63(3).190 Sri Lanka - Review of Legislation, WTO Doc IP/Q/LKA1, IP/Q2/LKA1, IP/Q3/LKA1, IP/Q4/LKA1(13 October 2003) 2.
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TRIPS, on 26 November 2001, Sri Lanka placed a copy of a ‘Proposed Act to Amendthe Code of Intellectual Property Act’ (Proposed Act to amend the IP Code) beforethe Council for TRIPS.191 This proposed amending Act was intended to be incompliance with the TRIPS Agreement. Its provisions relating to copyright owners’translation rights were the same as those in the Intellectual Property Act 2003 exceptfor the duration of these rights which was limited to the ‘life of the author and forfifty years after his death’.192
Although the Proposed Act to amend the IP Code was a fair indication that Sri Lankawas on the move to enact a TRIPS-compliant copyright regime in the near future,many developed Member Countries to the TRIPS Agreement constantly raisedquestions about Sri Lanka in the Council for TRIPS. Specific issues raised regardedthe provisions in the IP Code that were against TRIPS obligations and the newprovisions that were needed to be introduced to make the IP Code compliant withthese obligations. Notably, one such question related to the protection of translationrights. In particular, on 30 November 2001 the European Communities and theirMember States specifically posed a question to Sri Lanka on the consistency ofSection 15 of the IP Code (which enabled a person to freely translate a work intoSinhala and Tamil languages in the event such work had not been published in thoselanguages within a period of 10 years from its first publication) with the TRIPSobligations.193 Sri Lanka’ reply to this question was simply that ‘[t]his Section hasbeen removed under the proposed law.’194 In the midst of questions of this natureby developed countries at the Council for TRIPS and their constant reminders on SriLanka to comply with the TRIPS Agreement, Sri Lanka ultimately enacted the

191 Sri Lanka - Main Dedicated Intellectual Property Laws and Regulations Notified under Article 63.2
of the Agreement, WTO Doc IP/N/1/LKA/C/1/Add.1, IP/N/1/LKA/I/1/Add.1 (26 November 2001).192 Proposed Act to Amend the Code of Intellectual Property Act No 52 of 1979 (Sri Lanka) s 14.193 European Communities - Review of Legislation: Questions Posed by the European Communities and
Their Member States, WTO Doc IP/C/W/320/Add.2 (30 November 2001) 3.194 Sri Lanka – Responses from Sri Lanka to Questions Posed by the European Communities and Their
Member States, WTO Doc IP/C/W/324/Add.4 (23 January 2002) 2.
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Intellectual Property Act 2003 on 12 November 2003, thereby giving effect to aTRIPS-compliant copyright regime in the country.195
5.3.2. The US-Sri Lanka IPR AgreementThe US-Sri Lanka IPR Agreement,196 which was a result of Sri Lanka’s trade andinvestment concerns, is another reason for the stringent and unbalanced manner inwhich copyright owners’ translation rights are protected in the Intellectual Property

Act 2003. At the time Sri Lanka undertook the copyright obligations under the TRIPS

Agreement, it had already undertaken similar obligations under the US-Sri Lanka IPR

Agreement.197 Although Sri Lanka did not give effect to these obligations by thedeadline stipulated in the US-Sri Lanka IPR Agreement, this Agreement played afairly important role in rendering the Intellectual Property Act 2003 inimical for thetranslation of copyright protected works required for promoting access to scientificand technical knowledge in Sri Lanka.The main aim of the US-Sri Lanka IPR Agreement is to ‘provide adequate andeffective protection and enforcement of intellectual property rights in patents,trademarks, copyrights, trade secrets, and layout designs for integrated circuits’.198As Kariyawasam noted, the US-Sri Lanka IPR Agreement ‘set[s] higher intellectualproperty standards than the TRIPS Agreement.’199 However, as far as standards inregard to protection of copyright owners’ translation rights are concerned, the US-

195 See Harsha Cabral, Intellectual Property Law in Sri Lanka: The Act No 36 of 2003, the TRIPS
Agreement and a Case Digest (2004) 37, where it is observed that:Sri Lanka being a signatory to the TRIPS … Agreement was obliged to amend its lawsrelating to Intellectual Property on the guidelines set out by the TRIPS Agreement.Pursuant to a few delays, Sri Lanka has finally been able to comply fully with the TRIPSformula and the new Act i.e. Intellectual Property Act No 36 of 2003 is TRIPScompliant.196 Agreement on the Protection and Enforcement of Intellectual Property Rights between the United
States of America and the Democratic Socialist Republic of Sri Lanka 1991.197 The US-Sri Lanka IPR Agreement was signed on 20 September 1991 and it entered into force thirtydays after signing. . Agreement on the Protection and Enforcement of Intellectual Property Rights
between the United States of America and the Democratic Socialist Republic of Sri Lanka 1991, art 8.198 Agreement on the Protection and Enforcement of Intellectual Property Rights between the United
States of America and the Democratic Socialist Republic of Sri Lanka 1991, Preamble.199 Kanchana Kariyawasam, ‘Developing a Regulatory Framework for the Protection of IntellectualProperty Rights in Plant Genetic Resources in Sri Lanka’ (PhD Thesis, School of Law, GriffithUniversity, 2005) 81.
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Sri Lanka IPR Agreement appears to contain similar standards to those advocated bythe TRIPS Agreement.In terms of the US-Sri Lanka IPR Agreement, Sri Lanka is required to adhere to the
Paris Act 1971 of the Berne Convention and to observe certain other ‘commitments’stipulated in the Agreement.200 This means that under the US-Sri Lanka IPR

Agreement, there is an additional obligation on Sri Lanka (apart from its obligationsas a Berne member) to give effect to the Berne Convention‘s standards of protectionof translation rights in Sri Lanka’s national copyright regime. More importantly,certain other ‘commitments’ stipulated in the US-Sri Lanka IPR Agreement requireSri Lanka to protect translation rights beyond the standards required by the Berne

Convention. In particular, the US-Sri Lanka IPR Agreement requires each party to theAgreement to protect ‘works listed in Article 2 of the Berne Convention and anyother works now known or later developed, that embody original expression withinthe meaning of the Berne Convention.’201 In this connection, the Agreementspecifically states that both parties should protect ‘all types of computer programs’(expressed in any language), ‘works created within the use or assistance ofcomputers’,202 and ‘collections or compilations of protected or unprotected materialor data whether in print, machine readable or any other medium including databases’.203 Certainly, this is a Berne-plus obligation which requires copyright owners’translation rights to be extended to these types of works as well.Apart from this, the US-Sri Lanka IPR Agreement deals with certain exceptions thatare applicable to copyright owners’ translation rights. In particular, Article 2(a)(vii)states that the parties to the US-Sri Lanka IPR Agreement should confine ‘anylimitations upon and exceptions to the exclusive rights’ provided under the Berne

Convention and the Agreement (including any limitations or exceptions that restrictsuch rights to ‘public activity’) to ‘certain special cases which do not conflict with anormal exploitation of the work and do not unreasonably prejudice the legitimate
200 Agreement on the Protection and Enforcement of Intellectual Property Rights between the United
States of America and the Democratic Socialist Republic of Sri Lanka 1991, art 2.201 Ibid art 2 (a)(i).202 Ibid art 2(a)(i)(2).203 Ibid art 2(a)(i)(3).
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interests of the right holder’.  In addition, Article 2(a)(vii) of the US-Sri Lanka IPR

Agreement states:
Each party shall limit resort to compulsory licensing to those works, rights andutilizations permitted under the Berne Convention; and further permittedshall ensure that any legitimate compulsory or non-voluntary license orrestriction of exclusive rights to a right of remuneration shall provide meansto ensure payment and remittance of royalties at a level consistent with whatwould be negotiated on a voluntary basis.As far as standards of protection of translation rights are concerned, the purpose ofthese provisions appears to be to reinstate the obligations under the Berne

Convention. Moreover, these provisions also seem to be in line with the obligationsof the TRIPS Agreement.The US-Sri Lanka IPR Agreement came into force ‘thirty days after it [was] signed bythe Parties’, that is, in October 1991, and it still remains in force.204 Although the US-

Sri Lanka IPR Agreement required Sri Lanka to ‘submit for enactment no later thanSeptember 1, 1993, the legislation necessary to carry out the obligations of [the]Agreement and to exert best efforts to enact and implement this legislation by thatdate’,205 as far as its obligations relating to protection of translation rights under theAgreement were concerned, Sri Lanka did not enact and implement a legislation thatcomplied with the Agreement by 1 September 1993.206 One possible reason for thisis that the United States meant the US-Sri Lanka IPR Agreement to only be a conduitto persuade Sri Lanka to accept the TRIPS Agreement. Be that as it may, Sri Lankawas obliged to give effect to the provisions in the US-Sri Lanka IPR Agreement in itsnational intellectual property regime at the time of the enactment of the Intellectual

204 Ibid art 8. In particular, this Article states:This Agreement shall enter into force thirty days after it is signed by Parties. It shallremain in force for a period of ten years and shall continue to be in force unlessterminated in accordance with this Article. Either party may, by giving one year’snotice to the other Party, terminate this Agreement at the end of the initial ten yearperiod or at any time thereafter.205 Ibid art 7.206 For instance, Section 15 which was contrary to the provisions of the Paris Act 1971 of the Berne
Convention and the US-Sri Lanka IP Agreement remained in force even after this date.
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Property Act 2003.207 Thus, as well as complying with the provisions of the TRIPS

Agreement the copyright regime in the Intellectual Property Act also gave effect tothe obligations under the US-Sri Lanka IPR Agreement.208
Apart from its broad impact on the stringent and unbalanced manner in whichcopyright owners’ translation rights are protected in the Intellectual Property Act

2003, the US-Sri Lanka IPR Agreement also has a specific impact on the scope andextent of the general exceptions to these rights recognised in the Intellectual

Property Act. In particular, the fair use exception in Section 11(1) of the Intellectual

Property Act, which is ‘almost a verbatim reproduction of Section 107 of the USCopyright Act’,209 is presumably a result of the US-Sri Lanka IPR Agreement. This isbecause the US-Sri Lanka IPR Agreement has opened room for the United States toget involved in the process of making the national intellectual property regime of SriLanka compatible with the obligations of the US-Sri Lanka IPR Agreement. As Article6 of the Agreement states:
Prior to submission of legislation necessary to carry out the obligations of theAgreement, the Parties agree to consult and jointly identify by the exchange ofletters or otherwise all matters in the Agreement which are at variance withcurrent law or need supplementing or amendment to such law and to take allnecessary steps to bring these matters into conformity with the Agreement.

207 This obligation still remains since US-Sri Lanka IP Agreement is still in force. See specificallyKanchana Kariyawasam, ‘Developing a Regulatory Framework for the Protection of IntellectualProperty Rights in Plant Genetic Resources in Sri Lanka’ (PhD Thesis, School of Law, GriffithUniversity, 2005) 84, where it is noted that, ‘[a]s a signatory to the TRIPS Agreement and the BilateralAgreement with the USA, Sri Lanka must fulfil its obligations under both agreements.’208 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 8. As Karunaratna observed,Sri Lanka was under obligation to update the copyright law mainly within theframework of the [TRIPS Agreement] and the [US-Sri Lanka IPR Agreement]. Againstthis backdrop, the [Intellectual Property Act 2003] was introducedAlso see Kanchana Kariyawasam, ‘Developing a Regulatory Framework for the Protection ofIntellectual Property Rights in Plant Genetic Resources in Sri Lanka’ (PhD Thesis, School of Law,Griffith University, 2005) 84, where it is observed that the Intellectual Property Act 2003 ‘meets therequirements of the US bilateral treaty to some extent’.209 DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 77.
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As such, the adoption of a fair use exception in the Intellectual Property Act 2003,which is very similar to that in the United States Copyright Act 1976, is presumablya result of the US-Sri Lanka IPR Agreement.210
This US-Sri Lanka IPR Agreement is an outcome of Sri Lanka’s trade and investmentinterests. In particular, it was an attached commitment to the Treaty between the

United States of America and the Democratic Socialist Republic of Sri Lanka

concerning the Encouragement and Reciprocal Protection of Investment 1991 (US-Sri

Lanka BIT) which was signed on the same date on which the US-Sri Lanka IPR

Agreement was signed. The main objective of US-Sri Lanka BIT is to promoteinvestment between United States and Sri Lanka through providing protection forinvestment in both countries.From the point of view of Sri Lanka, the most important purpose of entering into the
US-Sri Lanka BIT was to attract from the United States foreign investment crucial forthe country’s economic development.211 The importance of foreign investment,particularly FDI, for economic development of Sri Lanka is well recognized. Inparticular, FDI is important for Sri Lanka to bridge the gap between low level ofdomestic savings and investment that is required to promote economic growth.212As Mustafa and Santhirasegaram observed, ‘FDI plays a major role in contributingto [Sri Lanka’s] local resource base available for investment to obtain sufficient ratesof economic growth which will improve standard of living of the people’.213 Also,FDIs strengthen external reserves of Sri Lanka to help the country to ‘withstand anypotential external vulnerability’.214 Moreover, as the Word Bank notes, ‘Sri Lanka’s
210 The Proposed Act to amend the IP Code that was placed before the Council for TRIPS by Sri Lankaon 26 November 2001 also contained a fair use exception which is very similar to that in the UnitedStates Copyright Act 1976. Proposed Act to Amend the Code of Intellectual Property Act No 52 of 1979(Sri Lanka) s 12.211 See Yusuf Caliskan, ‘The Development of International Investment Law: Lessons from the OECDMAI Negotiations and Their Application to a Possible Multilateral Agreement on Investment’ (JurisScientiae Doctris Thesis, Washington University School of Law, 2002) 37, where it is observed that‘[t]he most important purpose of bilateral investment treaties for capital importing countries is toattract foreign investment in the interest of development.’212 Central Bank of Sri Lanka, Annual Report 2012 (2013) 7.213 AMM Mustafa and S Santhirasegaram, ‘The Impact of Foreign Direct Investment on EconomicGrowth in Sri Lanka’ (2013) 8(1) Journal of Management 27, 27.214 Central Bank of Sri Lanka, Annual Report 2012 (2013) 122.
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economy depends on FDI to bring innovation’.215 In addition, FDIs contribute tocreating better employment opportunities, increasing domestic competition andother positive externalities in Sri Lanka.216 As such, attracting FDIs has been a majorgoal of Sri Lanka ever since its economy was liberalised in 1977. In fact, even veryrecently the World Bank has pointed out that ‘Sri Lanka needs to attract FDI - inorder to maintain its high growth rate’.217
Given the status of economic development that the United States has achieved andits intellectual strength in the field of science and technology, Sri Lanka’s desire toattract FDI from United States hardly needs any explanation. Also, the employmentconditions and other externalities which Sri Lanka could gain from FDI from UnitedStates are very attractive. As Robert O Blake, United States Ambassador to Sri Lankafrom 2006-2009, observed:

US investment and trade plays a very important role in enhancing Sri Lanka’seconomic development. US investment also increases wages and createsopportunities for local labourers to advance.
US companies frequently offer amongst the highest salaries to both managersand line workers … US investment has brought to Sri Lanka, cutting edgetechnology that makes the economy globally competitive.
US investors also tend to be good citizens in their host communities. For UScompanies, corporate social responsibility is not just a marketing exercise, itis at the core of corporate values.218

215World Bank, Sri Lanka: Overview, ‘Context’ (23 June 2015)<http://www.worldbank.org/en/country/srilanka/overview>.216 PPA Wasantha Athukorala, ‘The Impact of Foreign Direct Investment for Economic Growth: A CaseStudy in Sri Lanka’ (Paper submitted for the 9th International Conference on Sri Lankan Studies,Matara, 28-30 November 2003) 2.217 World Bank, ‘South Asia Economic Focus: Making the Most of Cheap Oil’ (Report, 2015) 62.218 Robert O Blake, ‘Importance of Investment and Trade in Sri Lanka’ (Speech delivered at the SriLanka Economic Summit 2007, Cinnamon Grand, 6-8 June 2007)<http://businesstoday.lk/cover_page.php?article=4602&issue=272>.
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For the United States, there were three main reasons for entering into the US-Sri

Lanka BIT. Firstly, to protect American investment in Sri Lanka.219 Secondly, to setin Sri Lanka the standards of intellectual property rights protection which theUnited States wanted as part of its strategy to achieve enhanced protection of theserights around the world. Thirdly, to persuade Sri Lanka to accept the TRIPS

Agreement.
(i) Protection of InvestmentProtection of the investments of the United States investors in Sri Lanka was one ofthe key reasons why the United States entered into the US-Sri Lanka BIT. Protectionof investments does not only mean safeguarding the physical property of theinvestors. It also means protection of intangible property such as intellectualproperty rights.220 Because of this, during the 1980s, the United States designed themodel BIT program to cover protection of intellectual property rights.221 The US-Sri

Lanka BIT, which was entered in the aftermath of this model BIT program, defines‘investment’ and investment ‘associated activities’ to include intellectual propertyrights. In particular Article I1(a) of the US-Sri Lanka BIT states:
“investment” means every kind of investment in territory of one Party … andincludes: … intellectual property which includes, inter alia, rights relating to:literary and artistic works, including sound recordings, patentable inventions

219 See Yusuf Caliskan, ‘The Development of International Investment Law: Lessons from the OECDMAI Negotiations and Their Application to a Possible Multilateral Agreement on Investment’ (JurisScientiae Doctris Thesis, Washington University School of Law, 2002) 37, where it is observed that‘the most important purpose of bilateral investment treaties for capital exporting countries is toprotect their investment abroad.’220 See, eg, Frederick M Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’(1996) 72 Chicago-Kent Law Review 385, 386. As Abbott noted, in certain industries ‘such as theentertainment industry, IPRs are principal components of assets value’: at 386. Also see EvaHemmungs Wirten, No Trespassing: Authorship, Intellectual Property Rights, and Boundaries of
Globalisation (University of Toronto Press, 2004) 10-11, where it is observed that, ‘intellectualproperty regimes are seen as safety nets designed to protect the capital of our time, a capital whichis not only increasingly immaterial rather than industrial, but which more importantly is transborder
and obvious to nation-state regulation.’221 Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The Journal of
World Intellectual Property 791, 793. Indeed, as Abbott observed, one of the prominent concerns ofthis BIT program was the protection of intellectual property rights of United States investors.Frederick M Abbott, ‘Protecting First World Assets in the Third World: Intellectual PropertyNegotiations in the GATT Multilateral Framework’ (1989) 22(4) Vanderbilt Journal Transnational
Law 689, 710, n 71.
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in all fields of human endeavour, industrial designs, semiconductor maskworks, trade secrets, know-how, and confidential business information, andtrademarks, service marks, and trade names.
(ii) Globalising Intellectual Property RightsAnother reason why the United States entered into US-Sri Lanka BIT was to enhancethe protection of intellectual property rights in Sri Lanka which was part of a biggerprogram of enhancing global protection of these rights.222 As Buthe and Milnernoted, prior to commencing serious negotiations for a BIT, the United Statesassesses ‘whether the potential treaty partner is “politically willing andadministratively ready or capable” to sign up to the major obligations that a BITentails, including a “real commitment to [protect] intellectual property rights”’.223Moreover, the United States often makes BITs conditional upon signing bilateralintellectual property agreements. This was particularly the case with regard to the

US-Sri Lanka BIT.224
(iii) Persuasion to Accept TRIPSAs noted earlier, the United States increasingly used bilateral treaties to persuadedeveloping countries to accept the TRIPS Agreement. The US-Sri Lanka BIT served asimilar purpose to persuade Sri Lanka to accept the TRIPS Agreement. In particular,once Sri Lanka accepted the TRIPS-plus obligations in the US-Sri Lanka IPR

222 BITs entered into by the United States with other countries are a part of a bilateral strategy whichthe United States is pursuing to achieve enhanced intellectual property protection which it wantsaround the world. Peter Drahos, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6)
The Journal of World Intellectual Property 791, 798.223 Tim Buthe and Helen V Milner, ‘Bilateral Investment Treaties and Foreign Direct Investment: APolitical Analysis’ in Karl P Sauvant and Lisa E Sachs (eds), The Effect of Treaties on Foreign Direct
Investment: Bilateral Investment Treaties, Double Taxation Treaties, And Investment Flows (OxfordUniversity Press, 2009) 171, 211.224 It is extremely important to note here that more often than not the BITs and the bilateral treatiesfor protection of intellectual property rights entered into by the United States with developingcountries are almost exclusively drafted by the United States. See Yusuf Caliskan, ‘The Developmentof International Investment Law: Lessons from the OECD MAI Negotiations and Their Application toa Possible Multilateral Agreement on Investment’ (Juris Scientiae Doctris Thesis, WashingtonUniversity School of Law, 2002) 37, where it is observed that ‘in practice capital importing countries(mostly developing countries) do not participate in drafting BITs, but merely approve the BITs thatalready been drafted by the capital exporting countries.’
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Agreement, which was an attached commitment to the US-Sri Lanka BIT, there wasless reason for Sri Lanka to decline the TRIPS Agreement.
5.3.3. Proposed US-Sri Lanka Free Trade AgreementThe proposed Free Trade Agreement between United States and Sri Lanka (theproposed US-Sri Lanka FTA), the negotiations of which started on the eve of theenactment of the Intellectual Property Act 2003, is another reason for the stringentand unbalanced manner in which copyright owners’ translation rights are protectedin the TRIPS model of copyright law.
5.3.3.1. Background to the Proposed US-SRI Lanka Free Trade AgreementAs Kelegama observed, ‘[s]ince the beginning of 2002, a possible US-Sri Lanka FTAhas been discussed’.225 The reason for this was Sri Lanka’s trade concerns. On theone hand, Sri Lanka needed to gain more benefits from international trade torecover from the economic crisis which it faced during early 2000s. On the otherhand, Sri Lanka needed a preferential trade arrangement with the United States tooffer support to its garment industry which was predicted to be affected by theexpiry of the Multi Fibre Agreement 1974 (MFA) on 1 January 2005. To achieve theseends, it was important for Sri Lanka to enter into a FTA with the United States.An important reason for the negotiation of the proposed US-Sri Lanka FTA was SriLanka’s economic crisis in the early 2000s. At the dawn of the 21st century Sri Lankawas ‘in the thick of an economic crisis’ caused as a result of ‘deep indebtedness’.226For the first time in the history, Sri Lanka also reported a negative economic growth
225 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 215.As The Island reported, in May 2003 the United States Trade Representative Ambassador RobertZoellick mentioned Sri Lanka as a potential candidate for a FTA with the United States. ‘He furtherstated that the Bush administration would accelerate its bilateral and small country/regionalapproach to world trade, especially if the WTO Doha Development Round talks stall.’ JB Kelegama,‘Proposed FTA between Lanka and US’, The Island (online), 18 August 2004<http://www.island.lk/2004/08/18/featur01.html>.226 Government of Sri Lanka, Regaining Sri Lanka: Vision and Strategy for Accelerated Development(2002) 1.



303

in 2001.227 To overcome this economic crisis, Sri Lanka implemented a neweconomic policy which sought to further integrate its economy to the globaleconomy, particularly through trade relations at the ‘regional and bilateral level’.228In fact, as one of the priority actions of this policy, Sri Lanka needed to ‘pursue anaggressive program to explore bilateral trade opportunities … and, develop andimplement bilateral and regional free trade agreements that offer improved marketaccess for Sri Lankan exports.’229 To this end, Sri Lanka took several actions in 2002.As the 2002 Annual Report of the Central Bank of Sri Lanka stated:
One of the main strategies during 2002 was to identify countries ofsignificance to Sri Lanka’s bilateral trade relations. Ministerial level tradepromotion missions were undertaken by the Ministry of Trade and ConsumerAffairs to consolidate existing trade relations and to explore trade potentialand new opportunities for mutual cooperation with countries such as India,Pakistan, USA, Thailand, China, Vietnam, Japan, Egypt, and Saudi Arabia, Iraq,UAE, Belgium, and UK.230

Accordingly, Sri Lanka was able to conclude two bilateral trade agreements withPakistan and the United States in 2002, namely, the Pakistan – Sri Lanka Free Trade

Agreement (PSLFTA) signed on 1 August 2002 and, the United States-Sri Lanka Trade

and Investment Framework Agreement (USSLTIFA) signed on 25 July 2002.231
The USSLTIFA is the first Trade and Investment Framework Agreement (TIFA) thatthe United States signed with a country in the South Asian region.232 Moreimportantly, the signing of the USSLTIFA was a precursor towards the creation of aFTA between the United States and Sri Lanka.233 Given that the United States has
227 Central Bank of Sri Lanka, Annual Report 2001 (2002) 1.228 Government of Sri Lanka, Regaining Sri Lanka: Vision and Strategy for Accelerated Development(2002) 1, 12, 15.229 Ibid 15.230 Central Bank of Sri Lanka, Annual Report 2002 (2003) 229.231 Ibid.232 Ibid.233 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 217. As Kelegama observed, ‘[i]t is only when a TIFA



304

been the largest single buyer of Sri Lanka’s exports since 1979, a possible FTAbetween the United States and Sri Lanka was believed to offer improved marketaccess for Sri Lankan exports.234
Another important reason for Sri Lanka to negotiate the proposed US-Sri Lanka FTAwas the potential impact of the expiry of the MFA on its garment industry. In theearly 2000s, the garment industry was the largest net foreign exchange earner to SriLanka and recruited ‘close to 330 000 people directly’.235 Given that the MFA was toexpire on 1 January 2005, the future of the garment industry was of ‘particularconcern to both the government and the industry’.236 In particular, the Central Bankof Sri Lanka warned that ‘Sri Lanka may face reduced demand for textile andgarments with the proposed phasing out of the MFA in 2005 unless strong correctivemeasures are taken in advance.’237 In addition, it was predicted that ‘post-2004restructuring of garment industry would lead to a number of job losses.’ 238
has been converted to a FTA that one can expect some benefits. A TIFA can therefore be consideredas a prelude to an FTA’: at 217-218.In fact, even before concluding the USSLTIFA Sri Lanka started to explore the possibilities of enteringinto a FTA with the United States. ‘[D]uring a [s]pring 2002 visit to Washington, Sri Lankan officialsmet with US officials and informed them of their desire to enter into a free trade agreement with theUnited States.’ California Chamber of Commerce, ‘US-Sri Lanka Free Trade Agreement’ (2015)<http://www.calchamber.com/International/Trade/Pages/USSriLankaFreeTradeAgreement.aspx>.234 Central Bank of Sri Lanka, Annual Report 2003 (2004) 195; Central Bank of Sri Lanka, Annual
Report 2002 (2003) 213. See also Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreementto Support the Garment Industry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri
Lanka: Facing the Global Challenge (Institute of Policy Studies, 2004) 215, 215, where it is observedthat, ‘USA is Sri Lanka’s largest export market absorbing US S 1.9 billion worth of exports thataccounted for 41 per cent of Sri Lanka’s total exports in 2001’.235 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 216.‘Since the late 1970s, Sri Lanka’s garment sector has grown rapidly and by 2001 the sectorcontributed approximately 51 per cent of export earnings, 44 per cent of industrial output, andprovided employment for roughly 6 percent of the total labour force.’ Saman Kelegama, ‘Preview,Purpose, and Scope’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the
Global Challenge (Institute of Policy Studies, 2004) 1, 6.236 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 216.237 Central Bank of Sri Lanka, Annual Report 2002 (2003) 207.238 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 216.
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Moreover, it was also projected that ‘the phase-out of MFA will result inapproximately 50,000 Sri Lankan workers in garment industries in Middle East,Mauritius, Madagascar, and other countries coming back to Sri Lanka’.239
Given that the United States was Sri Lanka’s largest export market for garments, thesigning of a FTA with the United States was very important for Sri Lanka to shapethe future of its garment industry. In particular, in 2001, 64 per cent of Sri Lankangarment exports were destined for the United States market.240 Of the total SriLankan exports to the United States market, garments amounted to 78 per cent ($1.5 billion).241
However, despite the importance of the United States to Sri Lanka as a prime exportmarket for its garments, the United States did not make certain benefits which othercountries, such as the European Union, made available to Sri Lankan garmentexports. For instance, 47 per cent of Sri Lankan garments for the United Statesmarket were ‘quota-based and subject to a tariff rate of 15-20 percent for cottongarments’.242 In contrast, in the European Union market, ‘not only … Sri Lankaenjoy[ed] a quota free regime since early 2001 but also benefit[ted] fromGeneralized System of Preferences’.243 Sri Lanka needed similar benefits from theUnited States to protect the future of its garment industry. This was particularlyimportant in the light of projected adverse impacts of the expiry of MFA on theindustry. As Kelegama observed:

It [was] believed that an FTA with USA will give some support to the garmentindustry to maintain a significant level of employment and also to absorb thetrained garment workers returning to the country. In other words, it [was]

239 Ibid.240 Ibid. From the point of view of the United States, ‘Sri Lanka was the 16th largest garment supplierto USA accounting for 2.7 per cent of US garment imports from the world’: at 216.241 Ibid 215.242 Ibid 216.243 Ibid.
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believed that an FTA will facilitate the garment industry to absorb the post-2004 shock with some ease.244
5.3.3.2. Impact of the Proposed US-SRI Lanka Free Trade AgreementThe proposed US-Sri Lanka FTA had an important impact on the TRIPS model ofcopyright law adopting high standards of copyright protection. This can beexplained with reference to the TRIPS-plus copyright protection standards in the
Intellectual Property Act 2003.As Ruse-Khan has stated, ‘[s]ince the mid-nineties, countries interested in higher IPstandards have successfully shifted IP negotiations away from WIPO and WTOtowards Free Trade Agreements (FTAs)’.245 FTAs are used as primary means by theUnited States to promote protection of intellectual property in other countries. Morespecifically, provisions in FTAs which the United States has entered into with othercountries oblige them to adhere to standards of intellectual property rightsprotection beyond those in the TRIPS Agreement (TRIPS-plus standards). The Chile-

United States Free Trade Agreement 2003, the United States-Singapore Free Trade

Agreement 2003, the Dominican Republic-Central America Free Trade Agreement

2004, and the United States-Australia Free Trade Agreement 2004 are someexamples. All these FTAs require copyright owners’ exclusive rights, includingtranslation rights, to be protected stringently and for an extended period.246
As Kelegama said, at the time the proposed US-Sri Lanka FTA was negotiated theanticipation was that ‘it will be modelled on the Singapore and Chile [FTAs] – thesebeing the most recently concluded and the most comprehensive.’247 As mentionedearlier, both these FTAs require TRIPS-plus standards of copyright protection, in
244 Ibid 217.245 Henning Grosse Ruse-Khan, ‘The International Law Relation Between TRIPS and SubsequentTRIPS-Plus Free Trade Agreements: Towards Safeguarding TRIPS Flexibilities?’ (2011) 18(2) Journal
of Intellectual Property Law 1, 3.246 Chile-United States Free Trade Agreement 2003, art 17.5; United States-Singapore Free Trade
Agreement 2003, art 16.4; Dominican Republic-Central America Free Trade Agreement 2004, art 15.5;
United States-Australia Free Trade Agreement 2004, art 17.4.247 Saman Kelegama, ‘A Possible US-Sri Lanka Free Trade Agreement to Support the GarmentIndustry?’ in Saman Kelegama (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004) 215, 223.
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particular, copyright owners’ exclusive rights, including translation rights, to beprotected stringently and for a period of the life of the author and 70 years. As such,strengthening of the national copyright regime by introducing higher standards wasimportant for Sri Lanka if it were to enter into a FTA with the United States. This wasalso important because copyright piracy of American works was a major concern ofthe United States.248
5.4. Lack of Awareness, Transparency and Ignorance

Lack of awareness, transparency and general ignorance on the part of Sri Lanka withregard to copyright law has contributed to rendering the TRIPS model of copyrightlaw inimical to timely and affordable translation. Lack of awareness aboutintellectual property in general and copyright in particular is a relativelylongstanding issue in Sri Lanka. In fact, when moving the second reading of the Codeof Intellectual Property Bill in 1979, Minister Athulathmudali observed that:
The Bill is not something that is widely understood, naturally, because it isreally a specialist’s field: but it really is revolutionary in terms of this particularclass of property so necessary for the commercial development of Sri Lanka.249

Moreover, in a paper published by the WIPO in 2006 the then Director General ofIntellectual Property in Sri Lanka stated that ‘the poor awareness’ on intellectual
248 See Office of the USTR, 2012 National Trade Estimate Report on Foreign Trade Barriers (2012) 353-354. In particular, this Report noted:Weak intellectual property rights (IPR) enforcement remains a problem for Sri Lanka.Piracy levels remain very high for sound recordings and software. According to anindustry-commissioned study, as much as 86 percent of personal computers in SriLanka used pirated software in 2010 (down slightly from 89 percent in 2009).However, the commercial value of pirated software rose to $83 million in 2010 from$77 million in 2009 due to increased personal computer sales. Despite this problem,industry reports that there has been an improvement in the use of legal software bylarge companies in Sri Lanka. Further, while government use of unauthorised softwareremains a problem, the government of Sri Lanka has published an information andcommunications technology policy requiring all government ministries anddepartments to use only licensed software.Also see Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellectual Property and How
It Threatens Creativity (New York University Press, 2001) 2, where it is observed that, ‘[s]ince therelease of A Night in Casablanca, information, entertainment, and computer software have emergedas among the United States’ most valuable resources and most profitable exports.’249 Sri Lanka, Parliamentary Debates, 25 May 1979, col 507.



308

property ‘is still a major issue in Sri Lanka, which needs constructive and pro-activeattention’.250 As he observed, lack of awareness about intellectual property ‘is notan issue limited only to enforcement of IP rights. It is an issue that spreads throughthe entire IP regime – nature of IP rights, creation, acquisition and management ofIP rights, their relevance’ etc.251 As Hemaratne observed, ‘[l]ack of awareness ofintellectual property is not confined to the public in general but to governmentofficials [in Sri Lanka] who are involved directly or indirectly in protection ofintellectual property rights of the country’.252
One of the reasons for the lack of awareness about intellectual property in Sri Lankaseems to be that intellectual property regimes in Sri Lanka, particularly copyright,have always been directly adopted and transplanted from either Britain, WIPO orfrom other countries. As a result, there is less discussion on intellectual property lawat the local level in Sri Lanka. Another reason for the lack of awareness aboutintellectual property in Sri Lanka is the acute shortage of literature on Sri Lankanintellectual property jurisprudence. As Hemaratne observed:

The first and most important impediment to the development of intellectualproperty jurisprudence in Sri Lanka is the lacuna of literature … [T]here islittle academic writings on the intellectual property rights in Sri Lanka. A fewstudies have been undertaken often aimed at gaining academic qualifications.Nevertheless, hardly any attempts have been made to study, as a piece, tounderstand the intellectual property in Sri Lanka by seeking the possibilitiesto introduce a system where social values have impacted the law.253
A related issue that has arisen as a result of direct adoption and transplantation ofintellectual property norms from other countries or international instruments to the
250 DM Karunaratna, ‘Issues Related to the Enforcement of IP Rights: National Efforts to ImproveAwareness of Decision Makers and Education of Consumers (Document presented to the WIPOAdvisory Committee on Enforcement WIPO/ACE/3/5, Third Session, Geneva, 15-17 May 2006) 4.251 DM Karunaratna, ‘Issues Related to the Enforcement of IP Rights: National Efforts to ImproveAwareness of Decision Makers and Education of Consumers (Document presented to the WIPOAdvisory Committee on Enforcement WIPO/ACE/3/5, Third Session, Geneva, 15-17 May 2006) 4.252 TSK Hemaratne, ‘Intellectual Property Law and E-Commerce in Sri Lanka: Towards aJurisprudence based on Constitution, Roman-Dutch Law and Buddhist Principle (PhD Thesis, QueenMary, University of London, 2005) 38.253 Ibid 23-24.
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Sri Lankan law is the lack of inclination and opportunity for the Sri Lankan courts todevelop local judicial norms to determine issues relating to intellectual property.Instead of developing local judicial norms to suit the needs and interests of thecountry, the common approach of the Sri Lankan courts has been to follow thenorms that have been set by the courts in other countries that have similarintellectual property laws to that of Sri Lanka.The upshot of the lack of awareness, the lacuna of literature, and the absence of localjudicial norms on intellectual property in Sri Lanka is that there is less pressure fromthe courts, academia and other stakeholders to reform or revise the intellectualproperty law of Sri Lanka to suit the needs and interests of the country. The fact thatup until this thesis, there has not been any attention on how the present Sri Lankancopyright regime impacts on one of the most crucial aspects of access to scientificand technical knowledge in Sri Lanka, namely, timely and affordable translation ofcopyright protected scientific and technical books and learning materials, is a goodexample of this.The lack of transparency in the process of copyright law making in Sri Lanka isanother contributing factor for high standards of protection of copyright owners’translation rights in the Intellectual Property Act 2003. In developed countries suchas Britain, Australia, and the United States, the process of copyright law making istransparent and open. In particular, these countries have allowed the participationof almost all the relevant stakeholders in the process of copyright law making andtheir views and responses have largely been taken into consideration. In contrast,the copyright law making process in Sri Lanka has never been transparent. AsRodrigo observed, ‘in Sri Lanka, there was hardly any fruitful discussion or debatebefore the Code of Intellectual Property Act 1979 and the Intellectual Property Act2003 were passed by Parliament.’254 Because of this, ‘the stakeholders of intellectualproperty including copyright were shut out of the law making process and weregiven little opportunity to contribute by expressing their views and commenting
254 WD Rodrigo, ‘Access to Information for Educational Purposes: The Role of Educational Exceptionsto Copyright in a Developing Country like Sri Lanka’ (2008) 14(1) The Bar Association Law Journal57, 61.
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upon those others.’255 The upshot of this was the mere transplanting in Sri Lanka of‘the [copyright] laws of what either the WIPO has generally prescribed fordeveloping countries or what other countries have enacted’.256
The general ignorance on the part of Sri Lanka on how best to mould its copyrightregime to meet the needs and interest of the country whilst adhering to theinternational obligations is another explanation for why Sri Lanka adopted stringentprotection over translation rights in the Intellectual Property Act 2003. The fact thatSri Lanka did not ratify the Appendix to the Paris Act 1971 of the Berne Conventionuntil 2005, and that even after this ratification it did not introduce the specialexceptions to translation rights allowed in the Berne Appendix into the Intellectual

Property Act, clearly explains this position.As was observed in the previous chapter, the Berne Appendix, which was the mainoutcome of the Paris Conference for the revision of the Berne Convention held in1971, introduced certain special exceptions to translation rights in developingcountries. Accordingly, developing countries could either introduce a compulsorylicensing system for translation or a limitation on the duration of translation rights.Yet Sri Lanka specifically excluded the Appendix when it ratified the Paris Act 1971in 1978. The reason for this exclusion remains a question. One possible reason isthat Sri Lanka may have thought that the special exceptions allowed under the BerneAppendix were unworkable.257 However, Sri Lanka’s subsequent ratification of theBerne Appendix in 2005 and the declaration to the effect that ‘it avails itself of thefaculties provided for in Articles II and III of the Appendix’ suggest otherwise.258More importantly, this subsequent ratification and the declaration suggest that the
255 Ibid.256 Ibid.257 See especially Alberto Cerda Silva, ‘Beyond the Unrealistic Solution for Development Provided bythe Appendix of the Berne Convention on Copyright’ (Research Paper 8/2012, PIJIP, 2012) 51<http://digitalcommons.wcl.american.edu/research/30/>.258 On 27 September 2005 the Government of Sri Lanka deposited a declaration extending the effectsof its previous ratification of the Paris Act 1971 of the Berne Convention on 23 June 1978. Accordingly,effects of the said ratification was extended to Articles 1 to 21 and the Appendix of the Paris Act 1971.Sri Lanka also deposited, on the same date, a declaration to the effect that ‘it avails itself of thefaculties provided for in Articles II and III of the Appendix’. WIPO, WIPO Administered Treaties –
Notifications - Berne Convention, Berne Notification No 92<http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_92.html>.
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reason for Sri Lanka’s exclusion of the Berne Appendix from its initial ratification ofthe Paris Act 1971 in 1978 was its ignorance. This is particularly so because SriLanka ought to have been aware of the faculties in the Berne Appendix since adelegation from Sri Lanka not only participated at the Paris Conference 1971, butalso the head of that delegation acted as one of the Vice-Presidents of thatConference.259 Aside from this, the fact that even after the 2005 ratification anddeclaration, Sri Lanka has not done anything to implement the provisions of theBerne Appendix into its copyright regime is further suggestive of Sri Lanka’signorance on how best it should mould its copyright regime to meet the needs andinterests of the country.260

259 ‘General Report’, Records of the Diplomatic Conference for the Revision of the Berne Convention(Paris, 5-24 July 1971) [3], [12].260 The declaration which Sri Lanka made in 2005 to the effect that ‘it avails itself of the facultiesprovided for in Articles II and III of the Appendix’ expired on 10 October 2014. WIPO, WIPO
Administered Treaties – Notifications - Berne Convention, Berne Notification No 92<http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_92.html>.
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CHAPTER VI

CONCLUSION

The aim of this thesis was to investigate the relationship between copyright law andtranslation in developing countries and its importance on access to scientific andtechnical knowledge. These issues were studied in the context of Sri Lanka. Thisthesis identified that the translation of scientific and technical books and learningmaterials (that are usually copyright protected) produced in developed countriesand the reproduction of the translations in large quantities in a timely and affordablemanner is crucial to promote access to scientific and technical knowledge in SriLanka. However, the copyright law of Sri Lanka restricts the timely and affordabletranslation of these knowledge products and the reproduction of the translations inlarge quantities because it protects copyright owners’ translation rights stringentlywithout providing adequate exceptions. In particular, the way in which translationrights are protected in Sri Lankan copyright law makes it illegal for people totranslate copyright protected scientific books and learning materials and toreproduce the translations in large quantities without the authorisation of thecopyright owners. Obtaining copyright owners authorisation for translation can beexpensive, which can make the translations as well as their reproductionunaffordable to people. Also, since obtaining authorisation from copyright ownersmay be a slow process, it can affect timely translation and reproduction of thetranslations. The upshot of this is that the way in which translation rights areprotected in the copyright law of Sri Lanka restricts the ability of Sri Lanka to getaccess to scientific and technical knowledge.The core objective of copyright law is to promote knowledge. To achieve thisobjective, copyright law should strike a proper balance between copyright owners’rights and the exceptions to these rights in a manner that would enhance people’sability to access copyright protected works. The way in which translation rights areprotected in Sri Lankan copyright law clearly shows that Sri Lanka has failed tostrike this proper balance.
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The primary reason for the failure of the Sri Lankan copyright law to have struck aproper balance between the copyright owners’ translation rights and the people’sability to access translations of copyright protected works in a manner thatpromotes public access to scientific and technical knowledge is that Sri Lanka hasnever taken into consideration the needs and interests of the country and its peoplewhen devising its copyright laws. From inception, copyright law in Sri Lanka hasbeen a law devised to suit foreign interests rather than the interests of the country.In particular, when copyright law was first introduced to Sri Lanka, it was a colonialinstrument which reflected the needs and interests of Britain. Furthermore, fromthe introduction of the first copyright statute in 1908 up to now, all the copyrightstatues in Sri Lanka have complied with the international copyright obligations inthe Berne Convention which predominantly reflects the needs and interests ofcopyright-exporting countries in the West. In addition, from 2003, the copyright lawof Sri Lanka has complied with the obligations of the TRIPS Agreement and the US-

Sri Lanka IPR Agreement which predominantly reflect the needs and interests of theUnited States and other copyright-exporting countries.The fact that copyright law is a balancing act between the copyright owners’ rightsand the public’s ability to access copyright protected works is recognised by the
Berne Convention, the TRIPS Agreement and the US-Sri Lanka IPR Agreement. Inparticular, all these instruments strive to strike a proper balance between copyrightowners’ rights and the people’s ability to access copyright protected works byentrenching rights of copyright owners and providing for exceptions to those rights.However, the problem is that the balance struck by these instruments only suits thedeveloped world.1 This is because, in striving to strike a proper balance, what these
1 As Story pointed out, ‘TRIPS and Berne are both essentially rights holders’ charters’. Alan Story,‘Don’t Ignore Copyright, the “Sleeping Giant’ on the TRIPS and International Educational Agenda’ inPeter Drahos and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge, Access and
Development (Palgrave Macmillan, 2002) 125, 134. According to Roy:[Although] [t]he underlying purpose of copyright law is to attempt to maintain anappropriate balance between the rights of copyright owners and the rights ofcopyright users … there is clearly a fundamental imbalance between copyright ownersand users within contemporary global power structures. Countries of the South areprimarily copyright users rather than owners, and … most attempts to redress theimbalances in favour of the users have been strongly opposed by the right holders.Alpana Roy, ‘Copyright: A Colonial Doctrine in Postcolonial Age’ (2008) 26(4) Copyright Reporter 112,123 (citations omitted). Also, see Paul Goldstein and Bernt Hugenholtz, International Copyright:



314

instruments only have taken into consideration is the factual matrix which isapplicable to their architects that is, developed countries which produce and exportcopyright protected works such as United States, and those in the European Union.In contrast, the factual matrix that is applicable to developing countries like SriLanka, the main users and importers of copyright protected works, has been by andlarge, if not totally, ignored by these instruments when striving to strike a propercopyright balance.Uniform standards of copyright protection which ensue from the copyright balancethat is struck by the Berne Convention, the TRIPS Agreement and the US-Sri Lanka

IPR Agreement have different significance in different contexts. In particular, thecopyright balance that is struck by the Berne Convention, the TRIPS Agreement andthe US-Sri Lanka IPR Agreement is tilted in favour of the protection of copyrightowners’ rights.2 The reason for this (as noted earlier) is that this copyright balancehas been struck by taking into consideration the needs and interests of developedcountries who produce and export copyright protected works. As such, the uniformstandards of copyright protection in the Berne Convention, the TRIPS Agreement andthe US-Sri Lanka IPR Agreement would be suitable and work well for developedcountries which produce and export copyright protected works. The issue, however,is that the socio-economic and political context of developing countries like SriLanka is different to the context of these developed countries. Developing countrieslike Sri Lanka are users and importers of copyright protected works and thereforethe standards of copyright protection which ensue from a copyright balance whichis tilted in favour of copyright owners are grossly unsuitable for these countries,particularly for their access to scientific and technical knowledge.3
Principles, Law, and Practice (Oxford University Press, 2013) 402, where it is observed that‘[e]conomically developing countries must often strike the copyright balance differently thaneconomically developed countries, favouring free use, or at least compulsory licenses, to meet deep-seated educational needs.’2 See Xu Yi-chong, ‘Last Chance? Multilateralism, TRIPS and Developing Countries’ in Justin Malbonand Charles Lawson (eds), Interpreting and Implementing the TRIPS Agreement: Is it Fair? (EdwardElgar, 2008) 46, 46, 50.3 Ibid 49. Also, as Dutfield observed:History teaches us that today’s rich countries prospered in part by imitating first andinnovating later. Korea copied from Japan and the West, Japan imitated the UnitedStates and Europe, the United States in its turn copied from the European countries,



315

The fact that copyright protection does not have the same meaning in differentcontexts is clearly discernible from the way in which protection of translation rightshas evolved in the copyright law of Britain (as was examined in chapter 3). Inparticular, one of the main reasons for Britain’s refusal to protect copyright owners’translation rights until the mid-19th century and the reluctance to accord theserights the same status of the right of reproduction until the early 20th century wasthe socio-economic and political context of Britain at that time.As observed in chapter 3, until the mid-19th century British copyright law did notprotect translation rights of copyright owners. This was despite that in Britain bythe latter half of the 18th century it was acknowledged that unauthorised translationof books and other printed materials was injurious to the interests of the authors ofthese works.4 One of the main reasons for Britain’s refusal to protect copyrightowners’ translation rights until 1852 (despite the fact that unauthorised translationwas injurious to the interests of authors) was the importance of translation of booksand other printed materials for promoting access to knowledge of the people in thatcountry.5 In particular, especially during its early period of printing, Britain
who copied from each other and … from the Middle and Far East. Much of this copyingcould not have happened under today’s rules. If they cannot copy any IP at all, one mayreasonably ask, will today’s poor nations ever catch up?Graham Dutfield, ‘Knowledge Diplomacy and the New Intellectual Property Fundamentalism’ inJustin Malbon and Charles Lawson (eds), Interpreting and Implementing the TRIPS Agreement: Is it

Fair? (Edward Elgar, 2008) 31, 32.4 See especially, United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17, col 990,where Lord Chief Justice De Grey noted that unauthorised translations were permissible under the
Statute of Anne, despite the fact that they ‘effectually deprive the original author of the fruits of hislabours, as direct particular copies’.5 See Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright Law in
Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004) 226, where it is observed that:What emerges from a close study of the movement of the law during [the 18th century]is that copyright, with both the passing of the Statute of Anne and factual decision of

Donaldson, was primarily defined and justified in the interests of society and not theindividual. A statutory phenomenon, copyright was fundamentally concerned with thereading public, with the encouragement and spread of education and with thecontinued production of useful books. In allocating the right to exclusively publish agiven literary work, the eighteenth century parliamentarians were not concernedprimarily with the rights of the individual but acted in the furtherance of these muchbroader social goals.In contrast, ‘[t]he twentieth century has come to regard copyright as, broadly, an economic right.’Catherine Seville, Literary Copyright Reform in Early Victorian England: The Framing of the 1842
Copyright Act (Cambridge University Press, first published 1999, 2003 ed) 10.
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considered that translation was important to further the interests of printers,translators and the reading public which would ultimately promote public access toknowledge. Notably, Britain appears to have carried this idea (to a more or lesserextent) into the 19th century. Indeed, this becomes discernible from the fact that the1838 and 1844 International Copyright Acts, specifically excluded copyrightowners’ translation rights from copyright protection6 partly for the reason thatprotection of a right of translation ‘would fetter the transmission of literature andof discoveries in science from one country to another’.’7 In addition, the CopyrightBill 1837 introduced by Sergeant Talfourd and other subsequent Bills thatculminated in the Copyright Act 18428 specifically stated that that translation of acopyright protected work would not amount to infringement of copyright.9Although Britain started to protect copyright owners’ translation rights in 1852, thatprotection was confined to certain foreign authors. Also, the protection oftranslation rights was subject to certain cumbersome conditions and the durationof these rights was limited to five years.10 This shows that even in 1852 Britain wasreluctant to accord translation rights the same status of the right of reproductiondespite that the modern copyright law which emerged in Britain during the 1850sor thereabouts recognised on principle that unauthorised translation was clearly aninfringement of copyright in the original work. Notably, one of the main reasons for
6 International Copyright Act 1838, 1 & 2 Vict, c 59, s 13; International Copyright Act 1844, 7 & 8 Vict,c 12, s 18.7 United Kingdom, Hansard, House of Commons, 20 March 1838, vol 41, col 1107.8 For a full account of Sergeant Talfourd’s attempt to reform the copyright law which eventuallyresulted in the Copyright Act 1842, see Catherine Seville, Literary Copyright Reform in Early Victorian
England: The Framing of the 1842 Copyright Act (Cambridge University Press, first published 1999,2003 ed).9 A Bill to Consolidate and Amend the Laws relating to Copyright in Printed Books, MusicalCompositions, Acted Dramas, and Engravings, to provide Remedies for the Violation thereof, and toextend the Term of its Duration 1837 (380), s 13 proviso; A Bill to Amend the Law relating toCopyright 1837-38 (164), s 19 proviso; A Bill to Amend the Law relating to Copyright 1837-38 (461),s 17 proviso; A Bill to Amend the Law relating to Copyright 1839 (19) s, 17 proviso; A Bill to Amendthe Law of Copyright 1840 (61), s 15 proviso; A Bill to amend the Law of Copyright 1841 (29 January1841), s 15 proviso; A Bill to amend the Law of Copyright 1842 (79), s 15 proviso; A Bill to amendthe Law of Copyright 1842 (139), s 15 proviso; A Bill to amend the Law of Copyright 1842 (194), s15 proviso. See also Catherine Seville, Literary Copyright Reform in Early Victorian England: The
Framing of the 1842 Copyright Act (Cambridge University Press, first published 1999, 2003 ed) 240,245-247.10 International Copyright Act 1852, 15 & 16 Vict, c 12 ss 2-11.
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this reluctance was the British Parliament’s view of the importance of translationsto facilitate access to knowledge of the people in Britain. In fact, this becomesevident from the proceedings of the British Parliament on the enactment of the
International Copyright Act 1852, particularly where Lord Beaumont observed thatthe translation rights sought to be protected through the International Copyright Actwere ‘very injurious to literature and to the progress of science.’ 11
In 1911, British copyright law fully accommodated the principle that translationrights were an exclusive right of copyright owners, as same as the exclusive right ofreproduction. This accommodation was mainly an outcome of the changed socio-economic and political conditions in Britain by the 20th century. By this time, inparticular, Britain had become a major producer and exporter of books. Thus, Britishcopyright law and the balance which it had earlier struck between the copyrightowners’ rights and the public’s ability to access copyright protected works had to bechanged in line with the country’s new economic, social and political conditions.12
As its book industry blossomed, from the 19th century Britain was concerned withprotecting the interests of its copyright owners (authors and publishers) againstunauthorised copying of their books in foreign countries. To this end, Britainentered into bilateral copyright arrangements with several countries includingFrance in which unauthorised reprinting of British books frequently occurred. Thebilateral treaty entered into between Britain and France, popularly known as the
Anglo-French Copyright Treaty 1851, with the aim of, inter alia, preventingunauthorised reprinting of British books in France, demanded Britain protect thetranslation rights of certain French copyright owners for a period of five years,subject to certain conditions.13 As such, Britain had to enact the International

11 United Kingdom, Hansard, House of Lords, 30 April 1852, vol 121, col 4.12 See for instance, Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law:
The British Experience, 1760-1911 (Cambridge University Press, first published 1999, 2003 ed) 4,where it is observed that modern copyright law was ‘more concerned with the object as a closed andunitary entity; with the impact that the book had on the reading public, the economy and so on’.13 Convention between Her Majesty and the French Republic for the Establishment of International
Copyright signed at Paris on 3 November 1851, art III.
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Copyright Act 1852 which recognised copyright owners’ translation rights for thefirst time in British copyright law.The bilateral copyright arrangements were not an effective mechanism to protectthe interests of the British copyright owners against unauthorised copying of theirbooks in foreign countries. Moreover, Britain was unable to conclude a bilateralcopyright arrangement with the United States which constituted a large market forBritish books and in which there was an unprecedented level of piracy against thecopyright owners in Britain. In this context, Britain foresaw the benefit of accedingto the Berne Convention to protect the interests of British copyright owners in theUnited States and in other countries. In particular, Britain thought that ratifying the
Berne Convention would be favourable to creating copyright relations with theUnited States or at least ‘would not prejudice potential Anglo-American relations’.14At the same time, ratifying the Berne Convention was ‘seemed necessary to maintainexisting levels of protection in European markets’ because it was felt probable thatonce a multilateral copyright arrangement was established thorough the Berne

Convention, the existing bilateral copyright arrangements ‘could all be terminated’.15
The outcome of Britain’s decision to accede to the Berne Convention was the
International Copyright Act 1886 which recognised translation rights of foreigncopyright owners for a period of 10 years. In particular, the original version of the
Berne Convention required Member Countries to protect translation rights of theauthors in other Member Countries for a period of 10 years.Towards the latter part of the 19th century, another issue which copyright ownersin Britain, particularly the ‘respectable, educational publishers’,16 encountered wasthe unauthorised translation of their books in India.  To rectify this problem, thesecopyright owners, among other things, lobbied the British Parliament to enact acopyright law protecting the translation rights of British authors in Britain and itscolonial possessions. However, British authors had to wait till the enactment of the
14 Lionel Bently and Brad Sherman, ‘Great Britain and the Signing of the Berne Convention in 1886’(2000-2001) 48 Journal of the Copyright Society of the USA 311, 335.15 Ibid 334.16 Lionel Bently, ‘Copyright, Translations, and Relations between Britain and India in the Nineteenthand Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1204-1205.



319

Imperial Copyright Act 1911 for their translation rights to be protected under thecopyright law of Britain.The impetus for enactment of the Imperial Copyright Act 1911 came from the Berlinrevision of the Berne Convention in 1908 (Berlin Act 1908). The Berlin Act 1908 ofthe Berne Convention extended the protection afforded to copyright owners’translation rights to accommodate the principle that translation rights were anexclusive right of copyright owners as same as the right of reproduction. Britaingave effect to its obligations under the Berlin Act 1908 in the Imperial Copyright Act

1911. Thus, the Imperial Copyright Act protected translation rights of both foreignand domestic copyright owners for the full term of their copyright protection.The fact that copyright protection does not have the same meaning in differentcontexts is also clearly discernible from the way in which protection of translationrights has evolved in the Berne Convention. As examined in chapter 4, when the
Berne Convention was concluded in 1886, it limited the protection of copyrightowners’ translation rights for a period of 10 years because of the differences insocio-economic and political conditions of the countries who participated at theBerne negations. In particular, countries like Norway and Sweden (who were mainlyusers and importers of literary and scientific works) did not agree with the views ofdeveloped countries like France (who were producers and exporters of copyrightprotected works) that copyright owners’ translation rights should be protected inthe same way as reproduction rights.17 Norway and Sweden were only prepared toaccept a shorter term of protection in respect to translation rights for the reasonthat ‘readily available translations were of great importance to the Scandinaviancountries in view of their small, dispersed populations and educational needs.’18 Inaddition, Japan which played a very active role at the Uruguay Round of GATTnegotiations and which supported the higher standards of copyright protection(including translation rights) advocated by the TRIPS Agreement claimed in 1908(when it was a developing country) that ‘[t]he translation into Japanese of a work
17 Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights: The Berne
Convention and Beyond, (Oxford University Press, 2nd ed, 2006) vol 1, 67(citations omitted).18 Ibid.
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written in a European language and vice versa [should] be completely free’.19 AsRicketson and Ginsburg observed, ‘Japanese desire, as a developing country to gainready access to European technical and other literature was obvious, and manyEuropean countries had only recently been in that position themselves’. 20
The desire of developing countries during the 1960s and early 1970s to lower thestandards of copyright protection (including translation rights) in the Berne

Convention is another example for the fact that copyright protection does not havethe same meaning in different contexts. As observed in chapter 4, developingcountries at the 1967 Stockholm Conference for the revision of the Berne Conventiondemanded that they needed some kind of special concession to their use of copyrightprotected works, most of which originated from the developed countries. Inparticular, many developing countries argued that publishing houses located indeveloped countries charged high prices for their copyright protected works, andhad little or no interest in supplying proper translations to developing countries.21The revision of the Berne Convention (Stockholm Act 1967) recognised that as theeconomic, social and political conditions of developing countries differ to those ofdeveloped countries, the developing countries needed a special scheme of copyrightprotection. The result was the Stockholm Protocol which provided specialconcessions with regard to copyright protection in developing countries. While theStockholm Protocol was a total failure from the point of view of the developingcountries because it never came in to effect, the subsequent Paris revision of the
Berne Convention in 1971 also gave developing countries certain special concessionswith regard to copyright protection. These concessions were provided in theAppendix to the Paris Act 1971 of the Berne Convention.Although at the Stockholm and Paris conferences the Berne Convention recognisedthat developing countries needed lower standards of copyright protection thanthose in developed countries, the lower standards of copyright protection (thespecial concessions) ultimately introduced in the Appendix to the Paris Act 1971 are
19 Ibid 98.20 Ibid.21 Ibid 129.
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not adequate for developing countries. In particular, the compulsory licensingsystem for translation introduced by the Appendix hardly provides any assistanceto developing countries for the timely and affordable translation of scientific andtechnical books and learning materials. It also does not facilitate the reproductionof the translations in large quantities in a timely and affordable manner. There arethree main reasons for this. Firstly, translations under compulsory licenses can onlybe made from works ‘published in printed and analogous forms of reproduction’22and except for broadcasting, translations made under compulsory licenses can onlybe published in ‘printed or analogous forms of reproduction’.23 This seems toexclude translation of online copyright protected works and online publication oftranslations made under compulsory licenses. Secondly, the time period that anapplicant has to wait before applying for compulsory licenses for translation - whichis one year and nine months or three years and six months (as the case may be) - isexcessive. Thirdly, the administrative procedures that have to be followed to obtaincompulsory licenses for translation are burdensome, expensive and timeconsuming.Given that different countries have different needs vis-à-vis copyright protection,setting global uniform standards of copyright protection (including protection oftranslation rights) is unrealistic. It is illogical to assume that standards of copyrightprotection can be articulated in a ‘one size fits all’ manner. And this is exactly whatthe Berne Convention, the TRIPS Agreement and the bilateral arrangements such asthe US-Sri Lanka IPR Agreement have done. Although it might be argued in view ofthe special faculties provided in its Appendix in favour of developing countries thatthe Berne Convention sets different standards of copyright protection betweendeveloped and developing countries, since these special faculties are inadequateand unworkable, there does not appear to be an actual distinction in the way inwhich Berne Convention requires developed and developing countries to protectcopyright. In short, the actual manner in which standards of copyright protection inthe Berne Convention work is effectively a ‘one size fits all’ model.
22 Paris Act 1971 of the Berne Convention, Appendix, art II (1).23 Ibid arts II(2)(a), 9(a).
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Moreover, needs differ even among developing countries themselves because ofdiverse economic, social and political conditions. These differences require differentstandards of copyright protection in countries. However, the Berne Convention, the
TRIPS Agreement and bilateral arrangements such as the US-Sri Lanka IPR

Agreement do not recognise this.24 As such, if copyright laws of countries are toreflect their needs and interests, there needs to be an overhaul change in theongoing process of globalising uniform copyright norms that does not look at theeconomic, social and political conditions (context) of each country when setting theuniform copyright standards which all countries in the world are required to adhereto.A related aspect of the globalising uniform copyright norms through the Berne

Convention, the TRIPS Agreement and bilateral arrangements such as the US-Sri

Lanka IPR Agreement is that developing countries like Sri Lanka accommodate thesenorms into their national copyright laws without any will.25 In the same way inwhich colonisation compelled Sri Lanka to accommodate alien copyright norms toits law, today the trade and commercial interests of Sri Lanka have also compelledit to accommodate alien copyright norms to its law.26 As shown in chapter 3, uniform
24 According to Dutfield, ‘by depriving developing countries of the freedom to design IP systems asthey see fit, the rich countries are … “kicking away the ladder”.’  Graham Dutfield, ‘KnowledgeDiplomacy and the New Intellectual Property Fundamentalism’ in Justin Malbon and Charles Lawson(eds), Interpreting and Implementing the TRIPS Agreement: Is it Fair? (Edward Elgar, 2008) 31, 39(citations omitted).25 As Tian observed:The TRIPS is often deemed a compromise between developing and developed nationsin international trade negotiation. Developing nations promise to provide strong IPprotection to foreign IP goods. In return, developed nations promise to provideconcessions to developing nations in labour-intensive industries, such as agricultureand textiles. This makes the TRIPS serve as a classical example of how IP can be usedas a ‘bargaining chip’ in international trade negotiation. It also means that traditionalcopyright balance issues should now be examined in the context of international trade,rather than merely through the lens of copyright laws or IP trade.YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of Copyright Protection in the
Digital Era (Routledge-Cavendish, 2009) 32-33 (citations omitted).26 This is a common phenomenon in developing countries. See Alpana Roy, ‘Copyright: A ColonialDoctrine in Postcolonial Age’ (2008) 26(4) Copyright Reporter 112, where it is stated:Like other areas of intellectual property, copyright as a Western philosophical idea, isdeeply imbued with the values of the European Enlightenment, liberalism, and asociety founded on a print-based culture. … [T]he supposedly universally-shared viewof copyright law embodied in international agreements such as the Berne Conventionand the TRIPS Agreement are not simply ‘agreements’, but rather are multifacetedprojects (or dominant narratives) which are laden with values stemming from
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copyright norms were first introduced to Sri Lanka under the political coercion ofcolonisation.27 As demonstrated in chapter 5, developing countries like Sri Lankahave accommodated the TRIPS Agreement and bilateral arrangements such as the
US-Sri Lanka IPR Agreement because of economic coercion, namely the tradeincentives and sanctions applied by developed countries, particularly the UnitedStates.28 The copyright norms introduced by the TRIPS Agreement and bilateral

particular cultural traditions, and which have evolved from particular historicalmoments in Western history. However, while these values have been packaged andexported around the globe based on their apparent universality, it is significant to notethat copyright remains a foreign concept in many cultures: at 112.[Copyright] laws were generally exported to colonies ‘as part of the package’ ofcolonisation. Moreover, most of the former colonies were automatically bound by themajor intellectual property treaties once the treaty was ratified by the colonial power.However, even in this postcolonial era, the ideological assumption of the inherentsuitability (read superiority) of Western intellectual property laws for the rest of theglobe has regrettably continued: at 116.Also see Ruth L Gana, ‘Has Creativity Died in the Third World? Some Implications of theInternationalization of Intellectual Property’ (1995) 24 Denver Journal of International Law and
Policy 109, 138-139; Lionel Bently, ‘Copyright, Translations, and Relations between Britain and Indiain the Nineteenth and Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1181, 1240.In particular, Gana observed:The TRIPS agreement makes the protection of intellectual goods in the forms andcategories recognized in western cultures a mandatory requirement for nationswithin the multilateral trading system. … The requirement essentially erodes anypossibility that a nation might independently negotiate its own accession to the BerneConvention, which has always been a possibility under the international aspects ofintellectual property protection’; at 138-139 (citations omitted).As Bently said:[T]here is nothing new about norms developed in Europe and the west being imposed

globally, without any great attention being paid to the needs of many of the countrieswhich then have to implement those norms. [Equally] there is nothing new about thelimiting effects of internationalization on a country’s ability to pay appropriate regardto its own circumstances. Countries like India have encountered this disempowermentfor a long time. Perhaps most importantly, the history of the translation rights in India,even with all its subtlety and complexity – prompts the question whether there ismuch substantive difference, as far as intellectual property norms are concerned,between a world dominated by colonialism, and the contemporary world of Berne,Paris, WIPO, and the WTO: at 1240.27 See DM Karunaratna, An Introduction to the Law of Copyright and Related Rights in Sri Lanka(Sarvodaya Vishva Lekha, 2006) 5.28 See Willem Grosheide, ‘General Introduction’ in Willem Grosheide (ed), Intellectual Property and
Human Rights: A Paradox (Edward Elgar, 2010) 3, 11, where it is observed that the result of the TRIPS
Agreement was that, ‘[t]he developed world being satisfied overall, the developing world generallyfeeling economically trapped by the developed world.’; Sam Ricketson and Jane Ginsburg,
International Copyright and Neighbouring Rights: The Berne Convention and Beyond (OxfordUniversity Press, 2nd edn, 2006) vol 1, 172. As Ricketson and Ginsburg said, the United States hasemerged ‘as the only significant world power. Such a development seems unprecedented: even in thetime of the Roman Empire, there were counterweights in the east and, of course, the rest of the globedeveloped relatively unware of the Pax Romana prevailing within one small area’ : at 172.
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arrangements such as the US-Sri Lanka IPR Agreement revive and reinforce thecopyright norms in the Berne Convention. Indeed, according to von Lewinski ‘theBerne Convention has experienced the strongest boost in its “career” through theincorporation of its substantive law into the TRIPS Agreement and into bilateral andregional trade agreements.’29
It is an accepted norm that laws of a country should reflect the will of its people.When laws are made and implemented without the will of the people, they remainalien to the people. As a result, people typically remain ignorant and unaware ofthese laws. This is what appears to have happened to the copyright law of Sri Lanka.As shown in chapters 3, 4 and 5, all the copyright laws of Sri Lanka have constantlyreflected the will of copyright owners in developed countries that export copyrightprotected works rather than the will of the people in Sri Lanka, the users andimporters of copyright protected works. In fact, this is exactly what the Berne

Convention, the TRIPS Agreement and the US-Sri Lanka IPR Agreement havemandated Sri Lanka to do.To date, there has not been any public participation in the process of copyright lawmaking in Sri Lanka. In contrast, it appears that authorities in Sri Lanka, due to amixture of ignorance and a lack of awareness, have merely transplanted provisionsinto the copyright law of Sri Lanka from model laws or copyright laws from foreigncountries like Britain, Australia and the United States. However, the authorities inSri Lanka cannot be totally blamed for this because they must meet theirinternational obligations under the Berne Convention, the TRIPS Agreement and the
US-Sri Lanka IPR Agreement and enact them into the national copyright law. Yet,when copyright law is made in this manner there is a possibility that authoritiesmiss the chance to define copyright law as best as they can meet the needs andinterests of the country, while staying within the country’s international obligations.The failure of Sri Lanka to make use of the facilities provided under the Berne

Convention for compulsory licensing exemplifies this point well.
29 Silke von Lewinski, International Copyright Law and Policy (Oxford University Press, 2008) 585.
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In the final analysis, it can be concluded that the primary reason why Sri Lankancopyright law operates to restrict access to scientific and technical knowledge is theinternational copyright obligations that have been imposed on Sri Lanka by the
Berne Convention, the TRIPS Agreement and the US-Sri Lanka IPR Agreement. Tochange this situation either the obligations imposed by the Berne Convention, the
TRIPS Agreement and the US-Sri Lanka IPR Agreement have to be changed or SriLanka should denounce these obligations.30 However, in a globalised world, wherethe economic development of Sri Lanka is highly dependent on integration withother countries, especially developed countries, denouncing the obligation of the
Berne Convention, the TRIPS Agreement and the US-Sri Lanka IPR Agreement wouldnot be in the best interests of Sri Lanka. As such, the only available alternative forSri Lanka is to seek reform to these instruments in concert with other developingcountries through amicable negotiation.31 However, for the time being, it would be
30 As Altbach, Arboleda and Gopinathan noted:[M]any in the Third World feel that international copyright does not serve their bestinterests. This is not difficult to understand when one recognises that manyindustrialised countries began to observe international copyright only when they feltit fit their particular needs. Many industrialised countries still find ways [of] gettingaround the issues of copyright when they feel this is necessary.Philip G Altbach, Amadio A Arboleda and S Gopinathan, ‘Publishing in the Third World: SomeReflections’ in Philip G Altbach, Amadio A Arboleda and S Gopinathan (eds), Publishing in the Third
World: Knowledge and Development (Mansell Publishing, 1985) 1, 6.31 However, two major obstacles that developing countries like Sri Lanka would inevitably have toencounter in this connection are the ‘inequalities of power’ (especially economic and bargaining)between developed and developing countries and, the ‘lack of an effective democratic legislativebargaining mechanism’. YiJun Tian, Re-Thinking Intellectual Property: The Political Economy of
Copyright Protection in the Digital Era (Routledge-Cavendish, 2009) 82-92. As Tian said:At the international level, the power of developed nations is much stronger than thatof developing nations. In particular, at the international IP standard-setting process,pressures from developed nations, added to the relatively disorganised structure ofdeveloping country bargaining groups, often means developing countries cannotconduct effective international bargaining; at 83 (citations omitted).At the same time, ‘[t]he lack of a democratic bargaining mechanism constitutes a major obstacle tominimising negative effects of power inequalities on the legislative process, and keeps … developingnations in extremely disadvantageous situations’: at 91.See also Commission on Intellectual Property Rights, Integrating Intellectual Property Rights and
Development Policy, Report of the Commission on Intellectual Property Rights (2002) 7, where it isobserved that:Too often the interests of the ‘producer’ dominate in the evolution of IP policy, andthat of the ultimate consumer is neither heard nor heeded. So policy tends to bedetermined more by the interests of the commercial users of the system, than by animpartial conception of the greater public good. In IPR discussions between developedand developing countries, a similar imbalance exists. The trade ministries ofdeveloped nations are mainly influenced by producer interests who see the benefit to
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prudent for Sri Lanka to at least try to gain the maximum benefits out of theflexibilities provided in the Berne Convention, the TRIPS Agreement and the US-Sri

Lanka IPR Agreement. While, as has been noted throughout this thesis, there arenumber of problems with the special exceptions contained in the Appendix of the
Berne Convention, a useful starting point in the meantime might be for Sri Lanka tomake use of the faculties provided in the Berne Appendix, in particular, the systemof compulsory licensing. 32

them of stronger IP protection in their export markets, while the consumer nations,mainly the developing countries, are less able to identify and represent their owninterests against those of the developed nations.32 It is pertinent to note that the declaration which Sri Lanka made in 2005 to the effect that ‘it availsitself of the faculties provided for in Articles II and III of the Appendix’ expired on 10 October 2014.Therefore, Sri Lanka would need to make a new declaration to implement these provisions into the
Intellectual Property Act 2003. WIPO, WIPO Administered Treaties – Notifications - Berne Convention,Berne Notification No 92<http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_92.html>.



327

BIBLIOGRAPHY

(A) Articles, Books, Reports and Other Material

A Letter from an Author to a Member of Parliament occasioned by a Late Letter
concerning the Bill now depending in the House of Commons, for the Encouragement
of Learning, etc. (1735) ocm22442081, Reel 459, Goldsmiths’ Library, University ofLondon
A Letter to a Member of Parliament concerning the Bill now depending in the House of
Commons, for making More Effectual an Act in the 8th Year of the Reign of Queen Anne,
entitled, An Act for the Encouragement of Learning, by Vesting the Copies of Printed
Books in Authors or Purchasers of such Copies, during the Times therein Mentioned(1735), ocm22476485, Reel 460, Goldsmiths’ Library, University of London
A Second Letter from an Author to a Member of Parliament containing some Further
Remarks on a Late Letter concerning the Bill now depending in the House of Commons,
For the Encouragement of Learning, etc. (1735), ocm22442126, Reel 460, Kress
Library of Business and Economics, Harvard UniversityA Vindication of the Rights of Authors, London (1762), L Bently and M Kretschmer(eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>Abbott, Frederick M, ‘Protecting First World Assets in the Third World: IntellectualProperty Negotiation in the GATT Multilateral Framework (1989) 22(4) Vanderbilt
Journal of Transnational Law 689Abbott, Frederick M, ‘The WTO TRIPS Agreement and Global EconomicDevelopment’ (1996) 72 Chicago-Kent Law Review 385Abeysekara, Thusitha Bernad, ‘A Proposal for the Protection of Digital Databases inSri Lanka’ (PhD Thesis, University of Exeter, 2013)Abeyesekere, Indunil, ‘The Agreement on Trade Related Aspects of IntellectualProperty Rights (TRIPS) and the Sri Lankan Copyright Law’ (1998) 10 Sri Lanka
Journal of International Law 59Abeyesekere, Indunil Nirupadi, Sri Lankan Copyright Law and the TRIPS Agreement(Mahapola Publications, 1999)Adams, Samuel, ‘Intellectual Property Rights, Investment Climate and FDI inDeveloping Countries’ (2010) 3(3) International Business Research 201Alexander, Isabella, ‘All Change for the Digital Economy: Copyright and BusinessModels in the Early Eighteenth Century’ (2010) 25 Berkeley Technology Law Journal1351



328

Alexander, Isabella, Copyright and the Public Interest in the Nineteenth Century (HartPublishing, 2010)Altbach, Philip G, Amadio A Arboleda and S Gopinathan (eds), Publishing in the Third
World: Knowledge and Development (Mansell Publishing, 1985)Altbach, Philip G, ‘Knowledge Enigma: Copyright in the Third World’ (1986) 21(37)
Economic and Political Weekly 1643Altbach, Philip G, The Knowledge Context: Comparative Perspectives on Distribution
of Knowledge (State University of New York Press, 1987)Altbach, Philip G, and Edith S Hoshino (eds), International Book Publishing: An
Encyclopaedia (Garland Publishing, 1995)Amarasuriya, Harini, and Dileepa Witharana, ‘Conflicting Agendas: Implications ofIntellectual Property Rights on Access to Knowledge in Education and Research’(Paper presented at the 7th National Conference on Library and Information Science,Colombo, 25 June 2009) <http://eprints.rclis.org/13385/>Amarasuriya, Nirmala R, Publishing Scientific & Technical Journals in Sri Lanka:
Report of a National Survey (Natural Resources, Energy and Science Authority, 1987)
An Enquiry into Literary Property (1762), L Bently and M Kretschmer (eds), PrimarySources on Copyright (1450-1900) <http://www.copyrighthistory.org>
An Enquiry into the Nature and Origin of Literary Property (1762), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>Aplin, Tanya, and Jennifer Davis, Intellectual Property Law: Text, Cases, and Materials(Oxford University Press, 2nd ed, 2013)Applebaum, Wilbur, The Scientific Revolution and the Foundations of Modern Science(Greenwood Press, 2005)Arber, Edward, A Transcript of the Registers of the Company of Stationers of London:
1554-1640 AD (1894) vol 5Ariyadasa, KD, The Curriculum Development Centre of Sri Lanka (UNESCO, 1977)Ashcroft, Bill, Gareth Griffiths and Helen Tiffin (eds), The Post-Colonial Studies
Reader (Routledge, 1995)Askerud, Pernille, A Guide to Sustainable Book Provision (UNESCO, 1997)Athukorala, PPA Wasantha, ‘The Impact of Foreign Direct Investment for EconomicGrowth: A Case Study in Sri Lanka’ (Paper submitted for the 9th InternationalConference on Sri Lankan Studies, Matara, 28-30 November 2003)



329

Aturupane, Harsha et al, Transforming School Education in Sri Lanka: From Cut
Stones to Polished Jewels (World Bank, 2011)Aturupane, Harsha et al, ‘South Asia Human Development Sector: StrengtheningScience Education in Sri Lanka’ (Report No 45, World Bank, 2011)Aturupane, Harsha et al, ‘Sri Lanka: Investment in Human Capital’ (Report No 69,World Bank, 2014)Aubert, Jean-Eric, ‘Promoting Innovation in Developing Countries: A ConceptualFramework’ (Paper, World Bank, July 2004)Auchter, Dorothy, Dictionary of Literary and Dramatic Censorship in Tudor and Stuart
England (Greenwood Press, 2001)Australian Copyright Council, ‘Fair Dealing: What Can I Use without Permission’(Information Sheet - Fair Dealing, May 2014) <http://www.copyright.org.au>Australian Law Reform Commission, Copyright and the Digital Economy, FinalReport No 122 (2013)Balamurali, N, and C Bogahawatte, ‘Foreign Direct Investment and Economic Growthin Sri Lanka’ (2004) 6(1) Sri Lankan Journal of Agricultural Economics 37Balasubramaniam, K, ‘Globalisation and Liberalisation of Healthcare Services: WTOand the General Agreement on Trade in Services’ (Issue Paper, People’s HealthAssembly, 2000)Baldsing, LindZay, ‘Making English the Lynchpin for Globalisation of Education in SriLanka: Quality versus Equality’ (PhD Thesis, Edith Cowan University, 2013)Ball, Jessica, ‘Enhancing Learning of Children from Diverse Language Backgrounds:Mother Tongue-Based Bilingual or Multilingual Education in the Early Years’(Review, UNESCO, 2011)Bandarage, Asoka, The Separatist Conflict in Sri Lanka: Terrorism, Ethnicity, Political
Economy (Routledge, 2008)Banks, JA, ‘Population Change and the Victorian City’ (1968) 11(3) Victorian Studies277Bannerman, Sara, ‘Canadian Copyright: History, Change and Potential’ (2011) 36(1)
Canadian Journal of Communication 31Bannerman, Sara, The Struggle for Canadian Copyright: Imperialism to
Internationalism, 1842-1971 (UBS Press, 2013)Barker, Ronald, and Robert Escarpit (eds), The Book Hunger (UNESCO, 1973)Barley, Joseph Wayne, Selections from Sir George Otto Trevelyan’s Life and Letters of
Lord Macaulay together with Macaulay’s Speeches on Copyright (Macmillan, 1914)



330

Barnard, John, and DF McKenzie (eds), The Cambridge History of the Book in Britain
1557-1695 (Cambridge University Press, 2002) vol 4Basalamah, Salah, ‘Compulsory Licensing for Translation: An Instrument ofDevelopment?’ (2000) 40(4) IDEA: The Journal of Law and Technology 503Baugh, Albert C, and Thomas Cable, A History of the English Language (Routledge, 5thed, 2002)Beebe, Barton, ‘An Empirical Study of US Copyright Fair Use Opinions, 1978-2005’(2008) 156(3) University of Pennsylvania Law Review 549Bellmann, Christophe, Graham Dutfield and Ricardo Melendez-Ortiz (eds), Trading
in Knowledge: Development Perspectives on TRIPS, Trade and Sustainability(EARTHSCAN, 2003)Benavente, Daniela, ‘Constraining and Supporting Effects of the Multilateral TradingSystem on US Unilateralism’ (Working Paper No 09/2010, Graduate Institute ofInternational Development Studies, 2010)Benedek, Wolfgang, and Matthias C Kettemann, Freedom of Expression and the
Internet (Council of Europe Publishing, 2013)Bennett, HS, English Books & Readers 1558 to 1603: Being a Study in the History of the
Book Trade in the Reign of Elizabeth I (Cambridge University Press, 1965)Bennett, HS, English Books & Readers 1475 to 1557: Being a Study in the History of the
Book Trade from Caxton to the Incorporation of the Stationers’ Company (CambridgeUniversity Press, 2nd ed, 1969)Bennett, HS, English Books & Readers 1603 to 1640: Being a Study in the History of the
Book Trade in the Reigns of James I and Charles I (Cambridge University Press, 1970)Bently, Lionel, ‘Copyright and Translations in the English Speaking World’ (1993)12(4) Translatio – FIT Newsletter 491Bently, Lionel, ‘Copyright and the Death of the Author in Literature and Law’ (1994)57 Modern Law Review 973Bently, Lionel, and Brad Sherman, ‘Great Britain and the Signing of the BerneConvention in 1886’ (2000-2001) 48 Journal of the Copyright Society of the USA 311Bently, Lionel, ‘Copyright and the Victorian Internet: Telegraphic Property Laws inColonial Australia’ (2004) 38 Loyola of Los Angeles Law Review 71Bently, Lionel, ‘Copyright, Translations, and Relations between Britain and India inthe Nineteenth and Early Twentieth Centuries’ (2007) 82(3) Chicago-Kent Law
Review 1181Bently, Lionel, and Brad Sherman, Intellectual Property Law (Oxford UniversityPress, 3rd ed, 2009)



331

Bently, Lionel, and Jane C Ginsburg, ‘“The Sole Right … Shall Return to the Authors”:Anglo-American Authors’ Reversion Rights from the Statute of Anne toContemporary US Copyright’ (2010) 25 Berkeley Technology Law Journal 1475Bently, L, Uma Suthersanen and Paul Torremans (eds), Global Copyright: Three
Hundred Years Since the Statute of Anne, from 1709 to Cyberspace (Edward Elgar,2010)Bently, Lionel, ‘The “Extraordinary Multiplicity” of Intellectual Property Laws in theBritish Colonies in the Nineteenth Century’ (2011) 12 Theoretical Inquiries in
Law161Bently, Lionel, and Brad Sherman, Intellectual Property Law (Oxford UniversityPress, 4th ed, 2014)Bergne, JHG, ‘The International Copyright Union’ (1887) 3 Law Quarterly Review 14Bewes, Wyndham Anstis, Copyright, Patents, Designs, Trade Marks Etc.: A Manual of
Practical Law (Adam and Charles Black, 1891)Bhagwati, Jagdish, and Hugh T Patrick (eds), Aggressive Unilateralism: America’s 301
Trade Policy and the World Trading System (University of Michigan Press, 1990)Bhagwati, Jagdish, In Defence of Globalisation (Oxford University Press, 2004)Bhaskararao, Peri, ‘English in Contemporary India’ (2002) 33(2) Asian/Pacific Book
Development 5Biagioli, Mario, and Peter Galison, Scientific Authorship: Credit and Intellectual
Property in Science (Routledge, 2003)BIRPI, ‘The Situation in East Asian Countries with regard to the InternationalAspects of Copyright Protection’ (DA/24/4, East Asian Seminar on Copyright, NewDelhi, 23-30 January 1967)Birrell, Augustine, Seven Lectures on the Law and History of Copyright in Books(Cassell, 1899)Blagden, Cyprian, The Stationers’ Company: A History, 1403-1959 (StanfordUniversity Press, 1977)Blake, Norman (ed), The Cambridge History of the English Language: 1066-1476(Cambridge University Press, first published 1992, 2006 ed) vol 2Blake, Robert O, ‘Importance of Investment and Trade in Sri Lanka’ (Speechdelivered at the Sri Lanka Economic Summit 2007, Cinnamon Grand, 6-8 June 2007)<http://businesstoday.lk/cover_page.php?article=4602&issue=272>Blakeney, Michael, ‘The Impact of the TRIPs Agreement in the Asia Pacific Region’(1996) 18(10) European Intellectual Property Review 544



332

Blakeney, Michael, Intellectual Property Enforcement: A Commentary on the Anti-
Counterfeiting Trade Agreement (ACTA) (Edward Elgar, 2012)Bogsch, Arpad, ‘The Universal Copyright Convention and the Berne Convention’(1954-1955) 2(4) Bulletin of the Copyright Society of the USA 107Boie, Bertram, ‘The Protection of Intellectual Property Rights through BilateralInvestment Treaties: Is there a TRIPS-plus Dimension?’ (Working Paper No2010/19, National Centre of Competence in Research on Trade Regulation,November 2010)Botheju, Bobby G, Prakashana Aithiya Sambanditha Aithiwasikam: Bhawithaya -
Getalu Saha Abhiyoga [Copyright and Related Rights: Usage – Problems and
Challenges] (Sarasavi Prakashakayo, 2013)Bowers, Jennifer, and Peggy Keeran, Literary Research and the British Renaissance
and Early Modern Period: Strategies and Sources (Scarecrow Press, 2010)Bowker, RR, Copyright: Its Law and Its Literature (Sampson Low, Marson, Searle &Rivington, 1886)Bowker, Richard Rogers, Copyright: Its History and Its Law (Houghton Mifflin, 1912)Bowrey, Kathy, ‘Who’s Writing Copyright’s History?’ (1996) 18(6) European
Intellectual Property Review 322Bracha, Oren, ‘Owning Ideas: A History of Anglo-American Intellectual Property (JSDThesis, Harvard Law School, 2005)Bracha, Oren, ‘The Ideology of Authorship Revisited: Authors, Markets, and LiberalValues in Early American Copyright’ (2008) 118 Yale Law Journal 186Bracha, Oren, ‘The Adventures of the Statute of Anne in the Land of UnlimitedPossibilities: The Life of a Legal Transplant’ (2010) 25 Berkeley Technology Law
Journal 1427Bradley, A Jane, ‘Intellectual Property Rights, Investment, and Trade in Services inthe Uruguay Round: Laying the Foundations’ (1987) 23 Stanford Journal of
International Law 57Braga, Carlos A Primo, and Carsten Fink, ‘The Relationship between IntellectualProperty Rights and Foreign Direct Investment’ (1998) 9 Duke Journal of
Comparative & International Law 163Bragg, Melvyn, The Adventure of English 500AD to 2000: The Biography of a Language(Sceptre, first published 2003, 2004 ed)Braithwaite, John, and Peter Drahos, Global Business Regulation (CambridgeUniversity Press, 2000)



333

Brewster, Rachel, ‘The Surprising Benefits to Developing Countries of LinkingInternational Trade and Intellectual Property’ (2011) 12(1) Chicago Journal of
International Law 1Briggs, William, The Law of International Copyright (Stevens & Haynes, 1906)Britz, Johannes, and Peter Lor, ‘The Right to be Information Literate: The CoreFoundation of the Knowledge Society’ (2010) 41 Innovation 8.Britz, Johannes et al, ‘On Considering the Application of Amartya Sen’s CapabilityApproach to an Information-Based Rights Framework’ (2013) 29(2) Information
Development 106.Brodhurst, Spencer, ‘Is Copyright a Chose in Action’ (1895) 11 Law Quarterly Review64Brohier, RL, Ancient Irrigation Works in Ceylon (Government Publications Bureau,1934) vol 1Brown, Abbe EL, ‘A Legal Solution to a Real Problem: The Interface betweenIntellectual Property, Competition and Human Rights’ (PhD Thesis, University ofEdinburgh, 2008)Brown, Abbe EL, Intellectual Property, Human Rights and Competition: Access to
Essential Innovation and Technology (Edward Elgar, 2012)Brown, Michael E, and Sumit Ganguly (eds), Fighting Words: Language Policy and
Ethnic Relations in Asia (MIT Press, 2003)Burchfield, Robert (ed), The Cambridge History of the English Language: English in
Britain and Overseas – Origins and Development (Cambridge University Press, 1994)vol 5Burke, Peter, A Treatise on the Law of Copyright in Literature, the Drama, Music,
Engraving, and Sculpture (John Richards, 1842)Burke, Peter, The Law of International Copyright between England and France in
Literature, the Drama, Music and the Fine Arts (Sampson Low & Son, 1852)Burrell, Robert, and Alison Coleman, Copyright Exceptions: The Digital Impact(Cambridge University Press, 2005)Buscaglia, Edgardo, and Clarisa Long, US Foreign Policy and Intellectual Property
Rights in Latin America (Hoover Institution, 1997)Cabral, Harsha, Intellectual Property Law in Sri Lanka: The Act No 36 of 2003, the
TRIPS Agreement and a Case Digest (2004)California Chamber of Commerce, ‘US-Sri Lanka Free Trade Agreement’ (2015)<http://www.calchamber.com/International/Trade/Pages/USSriLankaFreeTradeAgreement.aspx>



334

Caliskan, Yusuf, ‘The Development of International Investment Law: Lessons fromthe OECD MAI Negotiations and Their Application to a Possible MultilateralAgreement on Investment’ (JSD Thesis, Washington University School of Law, 2002)Canagarajah, AS, ‘Dilemmas in Planning English/Vernacular Relations in Post-Colonial Communities’ (2005) 9(3) Journal of Sociolinguistics 418Carter, AT, ‘Curiosities of Copyright Law’ (1888) 4 Law Quarterly Review 172Cary, E, ‘Translation in the Modern World’, The UNESCO Courier, April 1958, 9Castro, Rocio et al, ‘Sri Lanka Development Forum: The Economy, RegionalDisparities, and Global Opportunities’ (Report No 38388-LK, World Bank, 12January 2007)Cate, Fred H, ‘The Technological Transformation of Copyright Law’ (1995-1996) 81
IOWA Law Review 1395CBS, ‘US Trade Policy: Copyright Infringement and the GATT’ (Report, June 1986)Central Bank of Sri Lanka, Annual Report 1993 (1994)Central Bank of Sri Lanka, Annual Report 1994 (1995)Central Bank of Sri Lanka, Annual Report 2001 (2002)Central Bank of Sri Lanka, Annual Report 2002 (2003)Central Bank of Sri Lanka, Annual Report 2003 (2004)Central Bank of Sri Lanka, Annual Report 2012 (2013)Central Bank of Sri Lanka, Sri Lanka Socio-Economic Data 2014 (2014)Central Intelligence Agency, The World Fact Book: Sri Lanka (18 May 2015)<https://www.cia.gov/library/publications/the-world-factbook/geos/ce.html>Ceylon, Royal Commission to Examine and Report upon the Present State of theLaws, Regulations and Usages in the Settlements of the Cape of Good Hope and theIsland of Mauritius and Ceylon, Report of Lieutenant-Colonel Colebrooke, one of His
Majesty’s Commissioners of Inquiry, upon the Administration and Government of
Ceylon (1831)Chagti, Anuradha Sharma, ‘Intellectual Property Rights and Development: Strategiesfor Developing Countries’ (2007) 3 Journal of Development and Social
Transformation 27Chamberlen, Paul, An Impartial History of the Life and Reign of Our Late Most
Gracious Sovereign Queen Anne (1738)Chamier, Daniel, Law relating to Literary Copyright and the Authorship and
Publication of Books (Effingham Wilson, 1895)



335

Chander, Anupam, and Madhavi Sunder, ‘Is Nozick Kicking Rawl’s Ass? IntellectualProperty and Social Justice’ (2007) 40 University of California, Davis Law Review 563Chandrasekara, HM, Sri Lankawe Adyapanaye Vikashaya [Evolution of Education in
Sri Lanka] (2010)Charbonneau, Deborah H (ed), Global Information Inequalities: Bridging the
Information Gap (Chandos Publishing, 2008)Chartier, Roger, The Order of Books: Readers, Authors, and Libraries in Europe
between the Fourteenth and Eighteenth Centuries (Lydia G Cochrane trans, StanfordUniversity Press, 1944)Chediak, Natalio, ‘The Progressive Development of World Copyright Law’ (1948) 42
The American Journal of International Law 797Chilton, Adam S, ‘Reconsidering the Motivations of the United States? BilateralInvestment Treaty Program’ (Working Paper No 700, Coase-Sandor Institute forLaw and Economics, July 2014)Chinni, Christine L, ‘Droit D’Auteur versus the Economics of Copyright: Implicationsfor American Law of Accession to the Berne Convention’ (1992) 14(2) Western New
England Law Review 145Chon, Margaret, ‘Intellectual Property “from Below”: Copyright and Capability forEducation’ (2007) 40 University of California, Davis Law Review 803Clair, William St, The Reading Nation in the Romantic Period (Cambridge UniversityPress, 2004)Clobridge, Abby, ‘What is Open Access? - Supplemental Content to the article YouSay You Want a Revolution?: Open Access on the March’ (2013) 37(2) Online
Searcher Supplemental Content SC 2<http://www.infotoday.com/onlinesearcher/extras/Clobridge--What-Is-Open-Access.pdf>Cohen, BA, The Law of Copyright (Jordan & Sons, 1896)Colles, William Morris, and Harold Hardy, Playright and Copyright in All Countries(Macmillan, 1906)Collins, AS, Authorship in the Days of Johnson: Being a Study of the Relation between
Author, Patron, Publisher and Public 1726-1780 (Augustus M Kelley Publishers, firstpublished 1927, 1973 ed)Colonial Office, Report of the Commission on Higher Education in Colonies (Cmd 6647,1945)Colonial Office of Ceylon, Report of the Commission on Constitutional Reform (Cmd6677, 1945)



336

Colonial Office of Ceylon, Statement of Policy on Constitutional Reform (Cmd 6690,1945)Commission on Intellectual Property Rights, Integrating Intellectual Property Rights
and Development Policy, Report of the Commission on Intellectual Property Rights(2002)Copyright Office, Copyright in England: Act 1 and 2 GEO. 5. CH. 46 (1912)Cordray, Monique L, ‘GATT v WIPO’ (1994) 76 Journal of the Patent and Trademark
Office Society 121Cooray, Joseph AL, Constitutional and Administrative Law of Sri Lanka (SumathiPublishers, 2nd ed, 1995)Cooray, LJM, ‘The Administration of Justice in Swabasha in Sri Lanka’ (1978) 1(1)
Sri Lanka Journal of Social Sciences 95Coperahewa, Sandagomi, ‘The Language Planning Situation in Sri Lanka’ (2009)10(1) Current Issues in Language Planning 69Coperahewa, Sandagomi, ‘Colonialism and Problems of Language Policy:Formulation of a Colonial Language Policy in Sri Lanka’ (2011) 1(1) Sri Lanka
Journal of Advanced Social Studies 27Copinger, Walter Arthur, The Law of Copyright (Stevens and Haynes, 1870)Copinger, Walter Arthur, The Law of Copyright (Stevens and Haynes, 2nd ed, 1881)Copinger, Walter Arthur, The Law of Copyright (Stevens and Haynes, 3rd, 1893)Copinger, Walter Arthur, and JM Easton, The Law of Copyright (Stevens and Haynes,4th ed, 1904)Copinger, Walter Arthur, and JM Easton, The Law of Copyright (Stevens and Haynes,5th ed, 1915)Copyright Law Review Committee, Report of the Committee Appointed by the
Attorney General of the Commonwealth to Consider What Alterations Are Desirable in
the Copyright Law of the Commonwealth (1959)Cornish, W, D Llewellyn and T Aplin, Intellectual Property: Patents, Copyright, Trade
Marks and Allied Rights (Sweet & Maxwell, 7th ed, 2010)Correa, Carlos M (ed), Research Handbook on the Protection of Intellectual Property
under WTO Rules: Intellectual Property in the WTO (Edward Elgar Publishing, 2010)vol 1Curtis, George Ticknor, A Treatise on the Law of Copyright (A Maxwell & Son, 1847)



337

D’Agostino, Giuseppina, ‘Healing Fair Dealing? A Comparative Copyright Analysis ofCanada’s Fair dealing to UK Fair Dealing and US Fair Use’ (2008) 53 McGill Law
Journal 309Dannay, Richard, ‘Factorless Fair Use? Was Melville Nimmer Right? (2013) 60(2)
Journal of the Copyright Society of the USA 127Dasanayaka, Sarath, ‘Technology, Poverty and the Role of New Technologies inEradication of Poverty: The Case of Sri Lanka’ (Paper submitted to the South AsiaConference on Technologies for Poverty Reduction, New Delhi, 10-11 October 2003)Daskon, Chandima D, ‘Are Cultural Traditions Real “Assets” for Rural People? AnAnalysis from A Livelihood Perspective’ (2010) 10(3) Global Journal of Human Social
Science 13Daunton, Martin, Wealth and Welfare: An Economic and Social History of Britain,
1851-1951 (Oxford University Press, 2007)Davis, Caroline, Creating Postcolonial Literature: African Writers and British
Publishers (Macmillan, 2013)Davis, Ivor, ‘A Century of Copyright: The United Kingdom and the Berne Convention’
Copyright, May 1986, 177Davison, Mark J, Ann L Monotti, Leanne Wiseman, Australian Intellectual Property
Law (Cambridge University Press, 2nd ed, 2012)Day, Gary, Literary Criticism: A New History (Edinburgh University Press, 2008)de Silva, KM, ‘WMG Colebrooke - Two Unpublished Memoranda’ (1963) 21(2)
University of Ceylon Review 153de Silva KM, ‘Sri Lanka in 1948’ (1974) 4(1&2) The Ceylon Journal of Historical and
Social Studies 1de Silva KM, ‘The Transfer of Power in Sri Lanka – A Review of British Perspectives’(1974) 4(1&2) The Ceylon Journal of Historical and Social Studies 8de Silva KM, ‘Nationalism and Its Impact’ (1974) 4(1&2) The Ceylon Journal of
Historical and Social Studies 62de Silva KM et al, ‘From Ceylon (1948) to Sri Lanka (1975)’ (1974) 4(1&2) The
Ceylon Journal of Historical and Social Studies 154de Silva KM, ‘A Tale of Three Constitutions 1946-8, and 1972 and 1978’ (1977) 7(1)
The Ceylon Journal of Historical and Social Studies 1de Silva, KM (ed), Sri Lanka: A Survey (University Press of Hawaii, 1977)de Silva, KM, A History of Sri Lanka (C Hurst, 1981)



338

De Silva, M Asoka T, Evolution of Technological Innovations in Ancient Sri Lanka(Vijitha Yapa Publications, 2011)De Silva, MU, ‘Land Tenure, Caste System and the Rajakariya under Foreign Rule: AReview of Change in Sri Lanka under Western Powers, 1597-1832’ (1992-1993) 37
Journal of the Royal Asiatic Society of Sri Lanka 1De Zwart, Melissa, ‘Seriously Entertaining: The Panel and the Future of Fair Dealing’(2003) 8 Media & Arts Law Review 1Deane, Phyllis, ‘The Industrial Revolution and Economic Growth: The Evidence ofEarly British National Income Estimates’ (1957) 5(2) Economic Development and
Cultural Change 159Deazley, Ronan, ‘The Myth of Copyright at Common Law’ (2003) 62(1) Cambridge
Law Journal 106Deazley, Ronan, On the Origin of the Right to Copy: Charting the Movement of
Copyright Law in Eighteenth-Century Britain (1695-1775) (Hart Publishing, 2004)Deazley, Ronan, Rethinking Copyright: History, Theory, Language (Edward Elgar,2006).Deazley, Ronan, ‘Commentary on Early Tudor Printing Privileges’ in L Bently and MKretschmer (eds) Primary Sources on Copyright (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on the Stationers’ Royal Charter 1557’ in L Bently andM Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on Star Chamber Decree 1566’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on Star Chamber Decree 1586’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on Star Chamber Decree 1637’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on Defoe’s Essay on the Regulation of the Press 1704’in L Bently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900)(2008) <http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on the Statute of Anne 1710’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>



339

Deazley, Ronan, ‘Commentary on Burnet v. Chetwood (1721)' in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>.Deazley, Ronan, ‘Commentary on the Booksellers’ Bill (1737)’ in L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on the International Copyright Act 1838’ in L Bentlyand M Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<http://www.copyrighthistory.org>Deazley, Ronan, ‘Commentary on International Copyright Act 1852' in L Bently andM Kretschmer (eds), Primary Sources on Copyright (1450-1900) (2008)<www.copyrighthistory.org.>Deazley, Ronan, ‘Commentary on the Royal Commission’s Report on Copyright(1878)’ in L Bently and M Kretschmer (eds), Primary Sources on Copyright (1450-
1900) (2008) <www.copyrighthistory.org.>Deazley, Ronan, ‘Commentary on International Copyright Act 1886' in L Bently andM Kretschmer (eds), in Primary Sources on Copyright (1450-1900) (2008)<www.copyrighthistory.org>.Deazley, Ronan, ‘Copyright in Historical Perspective, or Six Observations in Searchof an Act’ (Draft Paper, International Forum of the Centennial of Chinese CopyrightLegislation, Beijing, October 2010)<http://www.ipr2.org/storage/Deazley966.pdf>Deazley, Ronan, Martin Kretschmer and Lionel Bently, Privilege and Property: Essays
on the History of Copyright (Open Book Publishers, 2010)Deckelbaum, Richard J, James M Ntambi, and Debra J Wolgemuth, ‘Basic ScienceResearch and Education: A Priority for Training and Capacity Building in DevelopingCountries’ (2011) 25(3) Infectious Disease Clinics of North America 669<http://www.id.theclinics.com/article/S0891-5520%2811%2900044-4/abstract>Deere, Carolyn, The Implementation Game: The TRIPS Agreement and the Global
Politics of Intellectual Property Reform in Developing Countries (Oxford UniversityPress, 2009)Defoe, Daniel, An Essay on the Regulation of the Press (1704), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>Deneau, Kindra, ‘The Historical Development and Misplaced Justification for theDerivative Work Right’ (2013) 19 Boston University Journal of Science and
Technology Law 68



340

Department of Cultural Affairs, ‘Sinhala Parivarthana Sahithya’ [Sinhala TranslationLiterature] (Report and Proceedings of the Conference on Sinhala Translation,Colombo, 16-25 February 1965)Derichs, Claudia, and Mark R Thompson (eds), Dynasties and Female Political
Leaders in Asia (LIT Verlag, 2013)Desai, Sonalde B et al, Human Development in India: Challenge for a Society (OxfordUniversity Press, 2010)Detobel, Robert, ‘Authorial Rights in Shakespeare’s Time’ (2001) 4 The Oxfordian 5DeVotta, Neil, Blowback: Linguistic Nationalism, Institutional Decay and Ethnic
Conflict in Sri Lanka (Stanford University Press, 2004)Dhar, Biswajit, and Reji Joseph, ‘Foreign Direct Investment, Intellectual PropertyRights and Technology Transfer: The North-South and the South-South Dimension’(Background Paper No 6, UNCTAD and South Centre, March 2012)Dharmadasa, KNO, ‘Language Conflict in Sri Lanka’ (1981) 4(2) Sri Lanka Journal of
Social Sciences 47
Dictionary of Welsh Biography (2009) <http://wbo.llgc.org.uk/en/s-JONE-RIC-1564.html>.‘Documents of the Twentieth Session including the Report of the Commission to theGeneral Assembly’ [1968] II Yearbook of the International Law Commission 1
Dominions No 3, Imperial Copyright Conference, 1910, Memorandum of the
Proceedings (Cd 5272, 1910)Drahos, Peter, A Philosophy of Intellectual Property (Dartmouth Publishing, 1996)Drahos, Peter, ‘Thinking Strategically about Intellectual Property Rights’ (1997)21(3) Telecommunications Policy 201Drahos, Peter, ‘BITS and BIPS: Bilateralism in Intellectual Property’ (2001) 4(6) The
Journal of World Intellectual Property 791Drahos, Peter, ‘Developing Countries and International Intellectual PropertyStandard-Setting’ (2002) 5(5) The Journal of World Intellectual Property 765Drahos, Peter, and Ruth Mayne (eds), Global Intellectual Property Rights: Knowledge,
Access and Development (Palgrave Macmillan, 2002)Drahos, Peter, with John Braithwaite, Information Feudalism (EARTHSCAN, 2002)Drahos, Peter, ‘The Regulation of Public Goods’ (2004) 7(2) Journal of International
Economic Law 321Draper, Warwick H, ‘Copyright Legislation’ (1901) 17 Law Quarterly Review 39



341

Dreyfuss, Rochelle C, ‘Creative Lawmaking: A Comment on Lionel Bently, Copyright,Translations, and Relations between Britain and India in the Nineteenth and EarlyTwentieth Centuries’ (2007) 82(3) Chicago-Kent Law Review 1243Drucker, Peter F, Post-Capitalist Society (Butterworth, 1993)Drucker, Peter F, ‘The Next Society’, The Economist (online), 1 November 2001<http://www.economist.com/node/770819>Dubin, Joseph S, ‘The Universal Copyright Convention’ (1954) 42 California Law
Review 89Duboff, Leonard D et al, ‘Out of UNESCO and into Berne: Has United Statesparticipation in the Berne Convention for International Copyright Protectionbecome Essential?’ (1985) 4 Cardozo Arts & Entertainment Law Journal 203Dutfield, Graham M, and Uma Suthersanen, ‘The Innovation Dilemma: IntellectualProperty and the Historical Legacy of Cumulative Creativity’ (2004) 4 Intellectual
Property Quarterly 379Dutfield, Graham, and Uma Suthersanen, ‘Harmonisation or Differentiation inIntellectual Property Protection? The Lessons of History’ (2005) 23(2) Prometheus131Dutfield, Graham, ‘Promoting Local Innovation as a Development Strategy:Innovations Case Discussion: The Honey Bee Network’ (2006) 1(3) Innovations:
Technology, Governance, Globalization 67Dutfield, Graham, ‘Who Needs Intellectual Property Rights?’, The Quarter, Autumn2006, 5Dutfield, Graham, and Uma Suthersanen, Global Intellectual Property Law (EdwardElgar, 2008)Dutfield, Graham, and Uma Suthersanen, ‘Global Intellectual Property Law andPolicy’ 2010 (1) The Global Community Yearbook of International Law and
Jurisprudence 7Dutton, Richard, Licensing, Censorship and Authorship in Early Modern England(Palgrave, 2000)Dutz, Mark A, and Stephen D O’Connell, ‘Productivity, Innovation and Growth in SriLanka: An Empirical Investigation’ (Policy Research Working Paper 6354, WorldBank, February 2013)Dworkin, Gerald, ‘Exceptions to Copyright Exclusivity: Is Fair Use Consistent withArticle 9.2 Berne and the New International Order?’ (2000) 4 International
Intellectual Property Law & Policy 66-1Edirisinghe, Dasun, ‘SL Undergrads’ English Proficiency Woefully Low, A StudyReveals’, The Island (online), 30 May 2013



342

<http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=80148>Einhorn, Michael A, Media, Technology and Copyright: Integrating Law and
Economics (Edward Elgar, 2005)Eliot, Simon, and Jonathan Rose (eds), A Companion to the History of the Book(Blackwell Publishing, 2007)Erickson, Michael K, ‘Emphasizing the Copy in Copyright: Why NoncopyingAlterations Do Not Prepare Infringing Derivative Works’ (2005) Brigham Young
University Law Review 1261European Commission Directorate-General for Translation, Contribution of
Translation to the Multilingual Society in the EU (2010)European Commission Directorate-General for Translation, Lingua France: Chimera
or Reality? (2011)
European Communities - Review of Legislation: Questions Posed by the European
Communities and Their Member States, WTO Doc IP/C/W/320/Add.2 (30 November2001)Evans, Gail E, ‘Intellectual Property as a Trade Issue: The Making of the Agreementon Trade-Related Aspects of Intellectual Property Rights’ (1994) 18(2) World
Competition 137Evans, Gail E, Lawmaking under the Trade Constitution: A Study in Legislating by the
World Trade Organization (Kluwer Law International, 2000)Ezeife, Anthony N, and T Arivalagan, ‘Technology Education and EconomicCompetitiveness in Developing Countries: The Sri Lankan Experience’ (2006) 35(1)
Canadian and International Education Journal 12Farrer, TH, ‘The Principle of Copyright’ (1878) 24 Fortnightly Review 836
Farther Reasons Humbly Offer'd to the Consideration of the Honourable House of
Commons, for making more effectual an Act passed in the 8th Year of Queen Anne,
Intitled, An Act for Encouragement of Learning, by Vesting the Copies of Printed Books
in the Authors or Purchasers of such Copies during the Times therein Mentioned(1735), ocm22442178, Reel 459, Goldsmiths’ Library, University of LondonFeather, John, The Provincial Book Trade in Eighteenth-Century England (CambridgeUniversity Press, 1985)Feather, John, Publishing, Piracy and Politics: A Historical Study of Copyright in
Britain (Mansell, 1994)Feather, John, A History of British Publishing (Routledge, 1988)



343

Feather, John, Communicating Knowledge: Publishing in the 21st Century (KG Saur,2003)Feather, John, A History of British Publishing (Routledge, 2nd ed, 2006)Fernando, JN Oleap, ‘Sri Lankan Experience in School Science Education’(Proceedings of the Asian Regional IAP Seminar on the Generation of ExperimentalMaterials and Learning Modules for Science Education, New Delhi, 24-25 October2002) <http://insaindia.org/pdf/proceeding.pdf>Fernando, Marie Clare, ‘Colonialism and Education: English Language Education inSri Lanka’ (2012) 2(10) International Journal of Research in Engineering, IT and
Social Sciences 191Ferris, Ina, and Paul Keen, Bookish Histories: Books, Literature, and Commercial
Modernity, 1700-1900 (Palgrave Macmillan, 2009)Finnamore, John, ‘International Copyright Law as Affecting the Colonies’ (1881) The
Victorian Review 712Fitzgerald, Brian, and Benedict Atkinson (eds), Copyright Future Copyright Freedom:
Marking the 40 Year Anniversary of the Commencement of Australia’s Copyright Act
1968 (Sydney University Press, 2011)Flammia, Madelyn, and Carol Saunders, ‘Language as Power on the Internet’ (2007)58(12) Journal of the American Society for Information Science and Technology 1899Floud, Roderick, and Paul Johnson (eds), The Cambridge Economic History of Modern
Britain: Industrialisation, 1700-1860 (Cambridge University Press, first published2004, 2006 ed) vol 1Floud, Roderick, and Paul Johnson (eds), The Cambridge Economic History of Modern
Britain: Economic Maturity, 1860-1939 (Cambridge University Press, first published2003, 2006 ed) vol 2Floud, Roderick, and Paul Johnson (eds), The Cambridge Economic History of Modern
Britain: Structural Change and Growth, 1939-2000 (Cambridge University Press, firstpublished 2004, 2007 ed) vol 3Flynn, Sean M, ‘Special 301 of the Trade Act of 1974 and Global Access to Medicine’(2010) 7 Journal of Generic Medicines 309Frankel, Susy, ‘Challenging TRIPS-Plus Agreements: The Potential Utility of Non-Violation Disputes’ (2009) 12(4) Journal of International Economic Law 1023Franta, Andrew, Romanticism and the Rise of the Mass Public (Cambridge UniversityPress, 2007)Frasca-Spada, Marina, and Nick Jardine (eds), Books and the Sciences in History(Cambridge University Press, 2000)



344

Fraser, James, A Handy-Book of Patent and Copyright Law English and Foreign for the
Use of Inventors, Patentees, Authors, and Publishers (Sampson Low, 1860)Fyfe, Aileen, Steam-Powered Knowledge: William Chambers and the Business of
Publishing 1820-1860 (University of Chicago Press, 2012)Gaither, Carl C, Alma E Cavazos-Gaither (eds), Gaither’s Dictionary of Scientific
Quotations (Springer, 2nd ed, 2012)Gana, Ruth L, ‘Has Creativity Died in the Third World? Some Implications of theInternationalization of Intellectual Property’ (1995) 24 Denver Journal of
International Law and Policy 109Gana, Ruth L, ‘Prospects for Developing Countries under the TRIPs Agreement’(1996) 29 Vanderbilt Journal of Transnational Law 735Garnett, Kevin, Gillian Davies and Gwilym Harbottle, Copinger and Skone James on
Copyright (Sweet & Maxwell, 16th ed, 2011)Gasaway, Laura, ‘Copyright in Translations’ (2004) 8(11) Information Outlook 40Gathii, James Thuo, ‘The Neoliberal Turn in Regional Trade Agreements’ (2011) 86
Washington Law Review 421Geeganage, Ajantha, ‘Sri Lanka’s Role in the World Trade Organization’ (2013) 4(1)
International Journal of Business and Social Science 137Geller, Paul Edward, ‘Hiroshige vs Van Gogh: Resolving the Dilemma of CopyrightScope in Remedying Infringement’ (1998-1999) 46 Journal of the Copyright Society
of the USA 39Geller, Paul Edward, ‘Overcoming Insularity: Lessons from New British Books forInternational Intellectual Property’ (1998-1999) 46 Journal of the Copyright Society
of the USA 615Gendreau, Ysolde (ed), An Emerging Intellectual Property Paradigm: Perspectives
from Canada (Edward Elgar, 2008)Geiger, Christophe, Daniel Gervais and Martin Senftleben, ‘The Three-Step TestRevisited: How to Use the Test’s Flexibility in National Copyright Law’ (ResearchPaper No 2013-04, PIJIP, 2013)Gervais, Daniel, The TRIPS Agreement: Drafting History and Analysis (Sweet &Maxwell, 2nd ed, 2003)Gervais, Daniel J, ‘Intellectual Property, Trade & Development: The State of Play’(2005) 74 Fordham Law Review 505Gervais, Daniel, ‘Towards a New Core International Copyright Norm: The ReverseThree-Step Test’ (2005) 9(1) Marquette Intellectual Property Law Review 1



345

Gervais, Daniel, The TRIPS Agreement: Drafting History and Analysis (Sweet &Maxwell, 3rd ed, 2008)Gervais, Daniel, ‘Fair Use, Fair Dealing, Fair Principles: Efforts to ConceptualiseExceptions and Limitations to Copyright’ (2009-2010) 57 Journal of the Copyright
Society of the USA 499Gervais, Daniel, ‘The 1909 Copyright Act in International Context’ (2010) 26 Santa
Clara Computer & High Technology Law Journal 185Gervais, Daniel, ‘The Google Book Settlement and the TRIPS Agreement’ (2011)
Stanford Technology Law Review 1Gibbons, Gerald R, ‘The Compulsory License System of the Universal CopyrightConvention’ (1956) 6 Duke Bar Journal 23Gilchrist, John, ‘Origins and Scope of the Prerogative Right to Print and PublishCertain Works in England’ (2012) 11(2) Canberra Law Review 4Giles, Acland, ‘Literary and Artistic Copyright in the Commonwealth’ (1905-1906) 3
Commonwealth Law Review 107Ginsburg, Jane C, and Edouard Treppoz, International Copyright Law: US and EU
Perspectives: Text and Cases (Edward Elgar, 2015)Glass, Amy Jocelyn, and Kamal Saggi, ‘Intellectual Property Rights and Foreign DirectInvestment’ (2002) 56 Journal of International Economics 387Global e-Schools and Communities Initiative, ‘Building a Knowledge Society for All’(Strategic Plan 2009-2011)<http://www.gesci.org/assets/files/Strategic%20Plan%2009%20-11.pdf>Godson, Richard, A Practical Treatise on the Law of Patents for Inventions and
Copyright (Joseph Butterworth and Son, 1823)Godson, Richard, A Practical Treatise on the Law of Patents for Inventions and
Copyright (William Benning, 2nd ed, 1844)Goldstein, Paul, ‘Derivative Rights and Derivative Works in Copyright’ (1982-1983)30 Journal of the Copyright Society of the USA 209Goldstein, Paul, International Copyright: Principles, Law, and Practice (OxfordUniversity Press, 2001)Goldstein, Paul, and Bernt Hugenholtz, International Copyright: Principles, Law, and
Practice (Oxford University Press, 2013)Gomez-Arostegui, H Tomas, ‘The Untold Story of the First Copyright Suit under theStatute of Anne in 1710’ (2010) 25 Berkeley Technology Law Journal 1247



346

Gomez, Mario, ‘Compulsory Education and the Law’ (1989) 12 (1&2) Sri Lanka
Journal of Social Sciences 43Gomez, Mario, ‘Keeping Rights Alive: Reform and Reconciliation in Post-War SriLanka’ (2011) 17 Asian Yearbook of International Law 117Goold, Patrick R, ‘The Statute of Anne and Translations’ (Unpublished Paper,Selected Works of Patrick R Goold, March 2013)<http://works.bepress.com/patrick_goold/1>Goold, Patrick R, ‘Why the UK Adaptation Right Is Superior to the US DerivativeWork Right’ (2014) 92 Nebraska Law Review 843Gorman, Robert A, Copyright Law (Federal Judicial Center, 2nd ed, 2006)Government of Sri Lanka, Regaining Sri Lanka: Vision and Strategy for Accelerated
Development (2002)Graham, M, SA Hale and M Stephens, Geographies of the World Knowledge, CorinneM Flick (ed), (Corinne M Flick, Convoco Foundation and Oxford Internet Institute,Convoco! ed, 2011)Greg, WW, and E Boswell (eds), Records of the Court of the Stationers’ Company (1576
to 1602 – From Register B) (Bibliographical Society, 1930)Gribbin, John, Science: A History 1543-2001 (Penguin Press, 2002)Grosheide, F Willem, ‘Copyright Issues and the Information Society: DutchPerspectives’, (2002) 6(4) Electronic Journal of Comparative Law<http://www.ejcl.org/64/art64-13.html, at 212>Grosheide, Willem (ed), Intellectual Property and Human Rights: A Paradox (EdwardElgar, 2010)Gunasekera, HM, ‘The Economy of Sri Lanka 1948-73’ (1974) 4(1&2) The Ceylon
Journal of Historical and Social Studies 73Gunasena, HPM, ‘Universities Should Focus More on Researches Meant for PublicGood’, The Island (online), 25 May 2014<http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=103920>Gupta, BM, ‘Sri Lanka S & T Output during 2001-2010: A Scientometric Assessment’(2012) 17(3) Malaysian Journal of Library & Information Science 49Halbert, Debora J, Resisting Intellectual Property (Routledge, 2005)Hargrave, Francis, An Argument in Defence of Literary Property (1774), L Bently andM Kretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>



347

Harris, May L, ‘TRIPs: Historical Overview and Basic Principles’ (2001) 12 Journal of
Contemporary Legal Issues 454Harris, Roy, and Talbot J Taylor, Landmarks in Linguistic Thought I: The Western
Tradition from Socrates to Saussure (Routledge, 2nd ed, 1997)Harvey, David, ‘Law and the Regulation of Communications Technologies: ThePrinting Press and the Law 1475-1641’ (2005) Australian and New Zealand Law &
History Society E Journal 160<http://www.anzlhsejournal.auckland.ac.nz/otherpapers/otherpapers_2005/Harvey.pdf>Hassanien, Mohamed R, United States Bilateral Free Trade Agreements: Consistencies
or Conflicts with Norms in the Middle East? (Kluwer Law International, 2010)Haunss, Sebastian, and Kenneth C Shadlen, Politics of Intellectual Property:
Contestation Over Ownership, Use, and Control of Knowledge and Information(Edward Elgar, 2009)Heath, Christopher, and Anselm Kamperman Sanders (eds), Intellectual Property &
Free Trade Agreements (Hart Publishing, 2007)Heath Christopher, and Kung-Chung, Copyright Law and the Information Society in
Asia (Hart Publishing, 2007)Heineman, Natalie, ‘Computer Software Derivative Works: The Claim before theStorm’ (2008) 8 Journal of High Technology Law 235Helfer, Laurence R, ‘Adjudicating Copyright Claims Under the TRIPs Agreement: TheCase for a European Human Rights Analogy’ (1998) 38(2) Harvard International
Law Journal 357Helfer, Laurence R, ‘Regime Shifting: The TRIPs Agreement and New Dynamics ofInternational Intellectual Property Lawmaking’ (2004) 29(1) The Yale Journal of
International Law 1Helfer, Laurence R, ‘Toward a Human Rights Framework for Intellectual Property’(2007) 40 University of California, Davis Law Review 971Helfer, Laurence R, ‘The New Innovation Frontier? Intellectual Property and theEuropean Court of Human Rights’ (2008) 49(1) Harvard International Law Journal1Helfer, Laurence R, and Graeme W Austin, Human Rights and Intellectual Property:
Mapping the Global Interface (Cambridge University Press, 2011)Hellinga, Lotte, and JB Trapp (eds), The Cambridge History of the Book in Britain
1400-1557 (Cambridge University Press, 1999) vol 3



348

Hemaratne, TSK, ‘Intellectual Property Law and E-Commerce in Sri Lanka: Towardsa Jurisprudence based on Constitution, Roman-Dutch Law and Buddhist Principle’(PhD Thesis, Queen Mary, University of London, 2005)Henderson, Elizabeth, ‘TRIPs and the Third World: Three Examples ofPharmaceutical Patents in India’ (1997) 19(11) European Intellectual Property
Review 651Henderson, Felicity, ‘Faithful Interpreters? Translation Theory and Practice at theEarly Royal Society’ (2013) 67 Notes and Records of the Royal Society 101Henn, Harry G, ‘The Quest for International Copyright Protection’ (1953) 39 Cornell
Law Quarterly 43Hennayake, SK, ‘Knowledge Economy: Where Are Sri Lankan Universities?’(Proceedings of the International Research Sessions, Peradeniya University, 4-5 July2014) <http://www.dlib.pdn.ac.lk/archive/handle/1/4621>Higa, Chistina, ‘Universal Service and Public Service ICT for Development: PacificIsland Experience’ in ‘Summary Report of the Panel on ICTs and Small IslandDeveloping States at the Fifth International Conference on Information andCommunication Technologies and Development’ (Summary Report, ICTD, 12 March2012)Hogg, Richard M (ed), The Cambridge History of the English Language: The
Beginnings to 1066 (Cambridge University Press, first published 1992, 2005 ed) vol1Holt, John Clifford (ed), The Sri Lanka Reader: History, Culture, Politics (DukeUniversity Press, 2011)Honig, F, ‘International Copyright Protection and the Draft Universal CopyrightConvention of UNESCO’ (1952) 1(2) International and Comparative Law Quarterly217Hoole, S Ratnajeevan, H and Dushyanthi Hoole, ‘Asian Values and the Human RightsBasis of Professional Ethics’ (2005) 21(3) International Journal of Engineering
Education 402Hugenholtz, P Bernt, and Ruth L Okediji, ‘Conceiving an International Instrument onLimitations and Exceptions to Copyright’ (Final Report, Institute for InformationLaw, University of Amsterdam and University of Minnesota Law School, 6 March2008)Hughes, Justin, ‘A Short History of “Intellectual Property” in Relation to Copyright’(2011-2012) 33(4) Cardozo Law Review 1293Huntington, Ray L, and W Jeffrey Marsh, ‘Revisiting William Tyndale, Father of theEnglish Bible’ (2011) 12(2) Religious Educator 12



349

Hurrell, Henry, Copyright Law and the Copyright Act, 1911 (Waterlow and Sons,1912)
India Business Law Handbook: Strategic Information and Basic Laws (InternationalBusiness Publications, 2013) vol 1Information for Messrs John Hinton et al, Edinburgh (1773), L Bently and MKretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>Intellectual Property Office, Copyright Act 1956<http://www.ipo.gov.uk/types/copy/c-about/c-history/c-history-1956.htm>International Publishers Association, Annual Report: October 2013 - October 2014(2014)Irangani, MKL, and Yoshiharu Shiratake, ‘Indigenous Techniques Used in RiceCultivation in Sri Lanka: An Analysis from an Agricultural History Perspective’(2013) 12(4) Indian Journal of Traditional Knowledge 638Jayasundera, WA, ‘Intellectual Property Training – Lessons from Japan for Sri Lanka’(Final Report, The Long Term Fellowship Program under the WIPO Fund-in-Trust/Japan, 31 May 2002)Jayasuriya, JE, Educational Policies and Progress during British Rule in Ceylon (Sri
Lanka) 1796-1948 (Associated Educational Publishers, 1977)Jayathilaka, K, ‘Pitapath Aithiwasikam Panatha’ [Copyright Act], Dina Dina
Sangarawa (Ceylon), 25 October 1956Jayaweera Swarna, ‘Language and Colonial Educational Policy in Ceylon in the 19thCentury’ (1971) 2(2) Modern Ceylon Studies 151Jayaweera Swarna, and Chandra Gunawardena, Social Inclusion: Gender and Equity
in Education SWAPS in South Asia: Sri Lanka Case Study (UNICEF, 2007)Jerrold, Sidney, A Handbook of English and Foreign Copyright in Literary and
Dramatic Works (Chatto and Windus, 1881)Johns, Adrian, The Nature of the Book: Print and Knowledge in the Making (Universityof Chicago Press, 1998)‘Kadirgamar Schol by WIPO in Late Minister’s Memory’, The Sunday Times (online),5 March 2006 <http://www.sundaytimes.lk/060305/news/13.html>Kaplan, Benjamin, ‘An Unhurried View of Copyright: Proposals and Prospects’(1966) 66(5) Columbia Law Review 831Kaplan, Benjamin, An Unhurried View of Copyright (Columbia University Press,1967)



350

Karim, M Saiful, ‘Implementation of the MARPOL Convention in DevelopingCountries’ (2010) 79 Nordic Journal of International Law 303Kariyawasam, Kanchana, ‘Developing a Regulatory Framework for the Protection ofIntellectual Property Rights in Plant Genetic Resources in Sri Lanka’ (PhD Thesis,School of Law, Griffith University, 2005)Karunaratna, DM, ‘Issues Related to the Enforcement of IP Rights: National Effortsto Improve Awareness of Decision Makers and Education of Consumers (Documentpresented to the WIPO Advisory Committee on Enforcement WIPO/ACE/3/5, ThirdSession, Geneva, 15-17 May 2006)Karunaratna, DM, An Introduction to the Law of Copyright and Related Rights in Sri
Lanka (Sarvodaya Vishva Lekha, 2006)Karunaratna, DM, Elements of the Law of Intellectual Property in Sri Lanka (SarasaviPublishers, 2010)Kearney, Robert N, ‘Language and the Rise of Tamil Separatism in Sri Lanka’ (1978)15(5) Asian Survey 521Kelegama, JB, ‘Proposed FTA between Lanka and US’, The Island (online), 18 August2004 <http://www.island.lk/2004/08/18/featur01.html>Kelegama, Saman (ed), Economic Policy in Sri Lanka: Issues and Debates (SagePublications 2004)Kelegama, Saman (ed), Ready-Made Garment Industry in Sri Lanka: Facing the Global
Challenge (Institute of Policy Studies, 2004)Kelegama, Saman, ‘Ready-made Garment Exports from Sri Lanka’ (2009) 39(4)
Journal of Contemporary Asia 579Kertcher, Zack, and Ainat N Margalit, ‘Challenges to Authority, Burdens ofLegitimization: The Printing Press and the Internet’ (2005-2006) 8 Yale Journal of
Law and Technology 2Khan, Abdul Waheed, ‘Universal Access to Knowledge as a Global Public Good’ onGlobal Policy Forum (June 2009) <https://www.globalpolicy.org/social-and-economic-policy/global-public-goods-1-101/50437-universal-access-to-knowledge-as-a-global-public-good.html>Khan, Hameed Ahmed, Education, Science and Technology in Developing Countries:
Some Thoughts and Recollections (COMSATS, 2004)Kharbe, Ambreen Safder, English Language and Literary Criticism (DiscoveryPublishing House, 2009)Khong, Dennis WK, ‘The Historical Law and Economics of the First Copyright Act’(2006) 2(1) Erasmus Law and Economics Review 35



351

King, Jeff, An Activist’s Manual on the International Covenant on Economic, Social and
Cultural Rights (Law & Society Trust, 2003)Knowles, Gerry, A Cultural History of the English Language (Arnold, first published1979, 1999 ed)Kotzeva, Daryana Iscrenova, ‘Public and Private Interests in Copyright Law:Creativity, Science and Democracy vs Property and Market’ (LLM Thesis, Universityof Georgia, 2002)Krikorian, Gaelle, and Amy Kapczynski (eds), Access to Knowledge in the Age of
Intellectual Property (Zone Books, 2010)Kumpulainen, Kari (ed), Educational Technology: Opportunities and Challenges(University of Oulu, 2007)Lacey, Linda J, ‘Of Bread and Roses and Copyrights’ (1989) Duke Law Journal 1532Lambelet, Doriane, ‘Internationalizing the Copyright Code: An Analysis of LegislativeProposals Seeking Adherence to the Berne Convention’ (1987) 76 The Georgetown
Law Journal 467Lamlert, Wariya, ‘International Uncertainty in the Exceptions for Individual Use inCopyright Law: A Comparative Study of Australia and Thailand’ (PhD Thesis,University of Canberra, 2007)Landes, William M, and Richard A Posner, The Economic Structure of Intellectual
Property Law (Harvard University Press, 2003)Langley, Mark A, ‘The Power of Knowledge’ in ‘Pulse of Profession: Capturing theValue of Project Management through Knowledge Transfer’ (Report, ProjectManagement Institute, March 2015)Lanoszka, Anna, ‘The Global Politics of Intellectual Property Rights andPharmaceutical Drug Policies in Developing Countries’ (2003) 24(2) International
Political Science Review 181Lass, Roger (ed), The Cambridge History of the English Language: 1476-1776(Cambridge University Press, 1999) vol 3Lauriat, Barbara, ‘Revisiting the Royal Commission on Copyright’ (Research PaperNo 2014-6, Dickson Poon School of Law, 2013)<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2383959>Law of Copyright Committee, Report of the Committee on the Law of Copyright 1909(Cd 4976, 1910)Lazar, Alan H, ‘Developing Countries and Authors’ Rights in International Copyright’(1971) 19(1) Copyright Law Symposium 1



352

Lely, JM, Copyright Law Reform: An Exposition of Lord Monkwell’s Copyright Bill Now
before Parliament (Eyre and Spottiswoode, 1891)Leval, Pierre N, ‘Nimmer Lecture: Fair Use Rescued’ (1997) 44 UCLA Law Review1449Leverson, Montague R, Copyright and Patents; or Property in Thought: Being an
Investigation of the Principles of Legal Science Applicable to Property in Thought(Wildy and Sons, 1854)Liang, Lawrence, ‘Exceptions and Limitations in Indian Copyright Law forEducation: An Assessment’ (2010) 10(2) The Law and Development Review 197Library of Congress, International Copyright Union: Report of the Delegate of the
United States to the International Conference for the Revision of the Berne Copyright
Convention, held at Berlin, Germany, October 14 to November 14, 1908 (1908)Lievrouw, Leah A, and Sharon E Farb, ‘Information and Equity’ (2003) 37 Annual
Review of Information Science and Technology 499Litman, Jessica, Digital Copyright (Prometheus Books, 2006)Little, Angela W, and Siri T Hettige, Globalisation, Employment and Education in Sri
Lanka: Opportunity and Division (Routledge, 2013)Liu, Deming, ‘Copyright and the Pursuit of Justice: A Rawlsian Analysis’ (2012) 32(4)
Legal Studies 600Liu, Paul CB, ‘US Industry’s Influence on Intellectual Property Negotiations andSpecial 301 Actions’ (1994) 13(1) Pacific Basin Law Journal 87Lobachev, Sergey, ‘Top Languages in the Global Information Production’ (2008) 3(2)
Partnership: The Canadian Journal of Library and Information Practice and Research<https://journal.lib.uoguelph.ca/index.php/perj/article/view/826/1358#.VQt_cOGluKE>Loewenstein, Joseph, The Author’s Due: Printing and the Prehistory of Copyright(University of Chicago Press, 2002)Loren, Lydia Pallas, ‘The Changing Nature of Derivative Works in the Face of NewTechnologies’ (2000) 4 Journal of Small and Emerging Business Law 57Lowe, WNS, ‘Evolution of the Compulsory Service System (Rajakariya) in Sri Lanka’(Proceedings of the Annual Research Symposium 2007, Faculty of Graduate Studies,University of Kelaniya, 2007) <http://www.kln.ac.lk/uokr/ARS2007/2.20.pdf>Lowndes, John J, An Historical Sketch of the Law of Copyright (Saunders and Benning,1840)



353

Lunney Jr, Glynn S, ‘Copyright, Derivative Works, and the Economics ofComplements’ (2010) 12 Vanderbilt Journal of Entertainment and Technology Law779Macfie, RA, Copyright and Patents for Inventions (T & T Clark, 1879) vol 1Macfie, RA, Copyright and Patents for Inventions (T & T Clark, 1883) vol 2MacGillivray, EJ, A Treatise upon the Law of Copyright (John Murray, 1902)MacGillivray, EJ, The Copyright Act, 1911 (Stevens and Sons, 1912)MacLaren, Eli, ‘“Against All Invasion”: The Archival Story Kipling, Copyright, and theMacmillan Expansion into Canada, 1900-1920’ (2006) 40(2) Journal of Canadian
Studies 139Madanipour, Ali, Knowledge Economy and the City: Spaces of Knowledge (Routledge,2011)Malbon, Justin, and Charles Lawson (eds), Interpreting and Implementing the TRIPS
Agreement: Is it Fair? (Edward Elgar, 2008)Malbon, Justin, Charles Lawson and Mark Davison, The WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights: A Commentary (Edward Elgar, 2014)Manogaran, Chelvadurai, Ethnic Conflict and Reconciliation in Sri Lanka (Universityof Hawaii Press, 1987)Marsoof, Althaf, ‘TRIPS Compatibility of Sri Lankan Trademark Law’ (2012) 15(1)
The Journal of World Intellectual Property 51Maskus, Keith E, ‘Intellectual Property Rights and Foreign Direct Investment’ (PolicyDiscussion Paper No 0022, Centre for International Economic Studies, May 2000)Maskus, Keith E (ed), The WTO, Intellectual Property Rights and the Knowledge
Economy (Edward Elgar, 2004)Matthews, Duncan, ‘Trade-Related Aspects Of Intellectual Property Rights: Will TheUruguay Round Consensus Hold?’ (Working Paper No 99/02, Centre for the Studyof Globalisation and Regionalisation, June 2002)Matthews, Duncan, Globalising Intellectual Property Rights: The TRIPs Agreement(Routledge, 2002)Matthews, Duncan, Intellectual Property, Human Rights and Development: The Role
of NGOs and Social Movements (Edward Elgar, 2011)Maugham, Robert, A Treatise of the Law of Literary Property (Longman, Rees, Orme,Brown, and Green, Paternoster Row, 1828)Mavroidis, Petros C, and Alan O Sykes (eds), The WTO and International Trade Law/
Dispute Settlement (Edward Elgar, 2005)



354

May, Christopher, A Global Political Economy of Intellectual Property Rights: The New
Enclosures? (Routledge, 2000)May, Christopher, and Susan K Sell, Intellectual Property Rights: A Critical History(Lynne Rienner Publishers, 2006)May, Christopher, World Intellectual Property Organization (WIPO): Resurgence and
the Development Agenda (Routledge, 2007)Mayeda, Graham, ‘Commentary on Fichte’s “The Illegality of the UnauthorisedReprinting on Books”: An Essay on Intellectual Property During the Age of theEnlightenment’ (2008) 5(1&2) University of Ottawa Law & Technology Journal 141McArthur, Tom, ‘English as an Asian Language’ (2002) 33(2) Asian/Pacific Book
Development 3McGinnis, Reginald (ed), Originality and Intellectual Property in the French and
English Enlightenment (Routledge, 2009)McKitterick, David (ed), The Cambridge History of the Book in Britain 1830-1914(Cambridge University Press, 2009) vol 6Medagama, RS, A Review of Educational Reforms in the Post-Kannangara Era(National Institute of Education, 2014)Mendis, GC, Ceylon under the British (Asian Educational Services, first published1952, 2005 ed).Meneghini, Rogerio, and Abel L Packer, ‘Is there Science Beyond English’ (2007) 8(2)
EMBO Reports 112Mezghani, Nebila, ‘The Interplay Between the Berne Convention and the DevelopingCountries in the Evolution of Copyright’ Copyright, May 1986, 184Mihr, Anja, and Mark Gibney (eds), The SAGE Handbook of Human Rights, (SAGEPublications, 2014) vol 1Millward, CM, and Hayes Mary, A Biography of the English Language (Wadsworth,3rd ed, 2012)Ministry of Education – ‘Sri Lanka, Promoting Trilingual Education at School’<http://www.moe.gov.lk/llrc/index.php/promoting-trilingual-education-at-school>Ministry of Environment, Sri Lanka’s Middle Path to Sustainable Development
through ‘Mahinda Chinthana-Vision for the Future’ (2012)Ministry of Finance and Planning, Mahinda Chinthana – Vision for the Future: The
Development Policy Framework, Government of Sri Lanka (2010)



355

Mitch, David, ‘The Spread of Literacy in Nineteenth-Century England’ (1983) 43(1)
Journal of Economic History 287Monkswell, ‘Copyright Reform’ (1897-1898) 23 Law Magazine and Review 195Montgomery, Scott L, Science in Translation: Movements of Knowledge through
Cultures and Time (University of Chicago Press, 2000)Moore, Adam D, Intellectual Property and Information Control: Philosophic
Foundations and Contemporary Issues (Transaction Publishers, 2001)Morgan, Nigel, and Rodney M Thomson (eds), The Cambridge History of the Book in
Britain 1100-1400 (Cambridge University Press, 2008) vol 2Morin, Jean-Frederic, ‘Mapping Prevailing Ideas on Intellectual Property:Preliminary Finding from a Survey’ (Issue Paper No 38, ICTSD, 2013)Mort, Susan A, ‘The WTO, WIPO & the Internet: Confounding the Borders ofCopyright and Neighboring Rights’ (1997) 8(1) Fordham Intellectual Property, Media
and Entertainment Law Journal 173Mott, Kelsey Martin, ‘The Relationship Between the Berne Convention and theUniversal Copyright Convention: Historical Background and Development of ArticleXVII of the UCC and Its Appendix Declaration’ (1966-1967) 11 IDEA: The Patent,
Trademark and Copyright Journal of Research and Education 306Mustafa, AMM and S Santhirasegaram, ‘The Impact of Foreign Direct Investment onEconomic Growth in Sri Lanka’ (2013) 8(1) Journal of Management 27Musungu, Sisule F, and Graham Dutfield, ‘Multilateral Agreements and A TRIPS-PlusWorld: The World Intellectual Property Organisation (WIPO)’ (TRIPS Issues Papers,QUNO, 2003)National Intellectual Property Office of Sri Lanka, Statistics<http://www.nipo.gov.lk/satistic.htm>National Science Foundation, National Survey of Research and Development in Sri
Lanka 2004 (2007)National Science Foundation, Sri Lanka Science, Technology & Innovation: Statistical
Handbook 2010 (2013)Ndiaye, Ndene, ‘The Berne Convention and Developing Countries’ (1986) 11
Columbia-VLA Journal of Law & the Arts 47Nelson, Anna, ‘Language Gap Threatens Access to Information’ on seissinfo.ch (26November 2003) <http://www.swissinfo.ch/eng/language-gap-threatens-access-to-information/3626716>Nesiah, Devanesan, Tamil Language Rights in Sri Lanka (Centre for PolicyAlternatives, 2012)



356

Newcombe, EL, ‘Copyright’ (1901-1902) 1(8) The Canadian Law Review 377Nimmer, David, ‘“Fairest of them All” and Other Fairy Tales of Fair Use’ (2003) 66
Law and Contemporary Problems 263Nimmer, Melville B, ‘Does Copyright Abridge the First Amendment Guarantees ofFree Speech and Press?’ (1970) 17 UCLA Law Review 1180Nimmer, Melville B, Matthew Bender, Nimmer on Copyright (at Release 4)Noronha, Frederick, and Jeremy Malcolm (eds), Access to Knowledge: A Guide for
Everyone (Consumers International, 2010)O’Neill, Kate, ‘Against Dicta: A Legal Method for Rescuing Fair Use From the Right ofFirst Publication’ (2001) 89 California Law Review 371Oblinger, Diana G (ed), Game Changers: Education and Information Technologies(EDUCAUSE, 2012)
Observations on the Law of Copyright in reference to the Bill introduced into the House
of Commons by Mr Sergeant Talfourd (Scott, Webster, and Geary, 1838)Office of the USTR, ‘“Special 301” on Intellectual Property’ (Fact Sheet, 25 May 1989)Office of the USTR, ‘“Special 301” on Intellectual Property’ (Fact Sheet, 27 April1990)Office of the USTR, ‘“Special 301” on Intellectual Property’ (Fact Sheet, 26 April1991)Office of the USTR, 1992 National Trade Estimate Report on Foreign Trade Barriers(1992)Office of the USTR, 2012 National Trade Estimate Report on Foreign Trade Barriers(2012)Office of the USTR, US Generalised System of Preferences: Guidebook (2013)Okediji, Ruth L, ‘The International Relations of Intellectual Property: Narratives ofDeveloping Country Participation in the Global Intellectual Property System’ (2003)7 Singapore Journal of International & Comparative Law 315Okediji, Ruth L, ‘Africa and the Global Intellectual Property System: Beyond theAgency Model’ (2004) 12 African Year Book of International Law 207Okediji, Ruth L, ‘The International Copyright System: Limitations, Exceptions andPublic Interest Considerations for Developing Countries’ (Issue Paper No 15, ICTSDand UNCTAD, March 2006) <http://unctad.org/en/Docs/iteipc200610_en.pdf>Oldfield, LCF, The Law of Copyright (Butterworth, 1912)



357

Olian Jr, Irwin A, ‘International Copyright and the Needs of Developing Countries:The Awakening At Stockholm and Paris’ (1974) 7(2) Cornell International Law
Journal 81
Oxford Dictionary of National Biography (Oxford University Press, 2004)<http://www.oxforddnb.com/view/article/15070>
Oxford Dictionary of National Biography (Oxford University Press, online ed, 2008)<http://www.oxforddnb.com/view/article/7367>
Oxford Dictionary of National Biography (Oxford University Press, online ed, 2009)<http://www.oxforddnb.com/view/article/5060>Palmeter, N David, ‘The Trade and Tariff Act of 1984: From the Customs Treatmentof Manhole Covers to the Return of Goods from Outer Space’ (1984) 11(3) Syracuse
Journal of International Law and Commerce 487Patry, William F, and Richard A Posner, ‘Fair Use and Statutory reform in the Wakeof Eldered’ (2004) 92 California Law Review 1639Patterson, LR, Copyright in Historical Perspective (Vanderbilt University Press,1968)Patterson, Lyman Ray, Copyright in Historical Perspective (Vanderbilt UniversityPress, 1968)Paul, Lewis M, Gary F Simons and Charles D Fennig (eds), Ethnologue: Language of
the World (SIL International, 18th ed, 2015) <http://www.ethnologue.com>Peebles, Patrick, The History of Sri Lanka (Greenwood Press, 2006)Peiris, PE, Ceylon: The Portuguese Era: Being a History of the Island for the Period
1505-1658 (Tisara Prakashakayo, 2nd ed, 1992)Perera, Marie, ‘Coping with Student Heterogeneity in the English LanguageClassrooms: A Collaborative Action Research’ (Report, National EducationCommission, February 2010)Peter Drahos, ‘The Regulation of Public Goods’ (2004) 7(2) Journal of International
Economic Law 321Pettitt, Clare, Patent Inventions: Intellectual Property and the Victorian Novel (OxfordUniversity Press, 2004)Pieris, Ralph, Social Development and Planning in Asia (Shakti Malik AbhinavPublications, 1976)Pike, Christopher G, Virtual Monopoly: Building an Intellectual Property Strategy for
Creative Advantage – From Patents to Trademarks, From Copyrights to Design Rights(Nicholas Brealey Publishing, 2001)



358

Pinto, Meital, ‘Taking Language Rights Seriously’ (2014) 25 King’s Law Journal 231Pitt, Don Lawrence, ‘Education and the Copyright Law: Still an Open Issue’ (1977)46 Fordham Law Review 91Pittenger, LA, Macaulay’s Speeches on Copyright and Lincoln’s Address at Cooper
Union (American Book Company, 1914)Plant, Marjorie, The English Book Trade: An Economic History of the Making and Sale
of Books (George Allen & Unwin, 3rd ed, 1974)Poulsen, Lauge Skovgaard, ‘The Importance of BITs for Foreign Direct Investmentand Political Risk Insurance’ (2009-2010) Yearbook on International Investment Law
& Policy 539Prasad, Akhil and Aditi Agrawala, Copyright Law Desk Book: Knowledge Access and
Development (Universal Law Publishing, 2009)Puckett, Lynne, and William L Reynolds, ‘Rules, Sanctions and Enforcement underSection 301: At Odds with WTO?’ (1990) 90(4) The American Journal of International
Law 675Putnam, George Haven, International Copyright (GP Putnam’s Sons, 1879)Putnam, George Haven, The Question of Copyright (GP Putnam’s Sons, 1896)Radwan, Ismail et al, ‘Building the Sri Lankan Knowledge Economy’ (Report, WorldBank, March 2008)Rae, W Fraser, ‘International Copyright’ (1881) The Nineteenth Century 723Rajapaksa, Mahinda, Mahinda Chinthana – Vision for the Future (2010)Rajapaksha, Udaya, ‘Ancient Food and Farming Systems in Sri Lanka’ (1997) 19(1)
Vidurava 41Rajapaksha, Udaya, Traditional Food Plants in Sri Lanka (Hector KobbekaduwaAgrarian Research and Training Institute, 1998)Ranasinghe, P, YS Perera and AM Abeygunasekara, ‘The Process and Costs ofPublishing Medical Journals in Sri Lanka: An Economic Evaluation’ (2011) 1(1) BMJ
Open <http://bmjopen.bmj.com/content/1/1/e000057.full>Ranasinghe, RA Wijetunge, ‘Education and Politics: Reciprocity of Education andPolitics in Pre-independence Sri Lanka’ (2013) 1(10) International Journal of
Education and Research <http://www.ijern.com/journal/October-2013/07.pdf>Ray, HC (ed), History of Ceylon (Ceylon University Press, 1959)Reasons Humbly Offer'd for the Bill for the Encouragement of Learning (1706), LBently and M Kretschmer (eds), Primary Sources on Copyright (1450-1900)<www.copyrighthistory.org>



359

Records of the Intellectual Property Conference of Stockholm (11 June -14 July 1967)vol 2
Records of the Diplomatic Conference for the Revision of the Berne Convention (Paris,5-24 July 1971)Reichman, Jerome H, ‘Securing Compliance with the TRIPS Agreement after US vIndia’ (1998) 1(4) Journal of International Economic Law 585Rens, Andrew, Achal Prabhala, and Dicj Kawooya, ‘Intellectual Property, Educationand Access to Knowledge in Southern Africa’ (ICTSD, UNCTD and TRALAC, 2006)Rens, Andrew, and Rebecca Kahn (eds), Access to Knowledge in South Africa(Intellectual Property Research Unit, University of Cape Town and InformationSociety Project at Yale Law School, 2009)Richetti, John, The Life of Daniel Defoe: A Critical Biography (Blackwell Publishing,2005)Richetti, John (ed), The Cambridge History of English Literature 1660-1780(Cambridge University Press, 2005)Richetti, John (ed), The Cambridge Companion to Daniel Defoe (Cambridge UniversityPress, 2008)Ricketson, Sam, The Berne Convention for the Protection of Literary and Artistic
Works: 1886-1986 (Kluwer, 1987)Ricketson, Sam, The Three-Step Test, Deemed Quantities, Libraries and Closed
Exceptions (Centre for Copyright Studies, 2002)Ricketson, Sam, ‘WIPO Study on Limitations and Exceptions of Copyright andRelated Rights in the Digital Environment’ (SCCR/9/7, WIPO, 5 April 2003)Ricketson, Sam, and Jane Ginsburg, International Copyright and Neighbouring Rights:
The Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 1Ricketson, Sam, and Jane Ginsburg, International Copyright and Neighbouring Rights:
The Berne Convention and Beyond (Oxford University Press, 2nd ed, 2006) vol 2Ricketson, Sam, Megan Richardson and Mark Davison, Intellectual Property: Cases,
Materials and Commentary (LexisNexis 4th ed, 2009)Ricketson, Staniforth, The Law of Intellectual Property (Law Book Company, 1984)Rikowski, Ruth, Globalisation, Information and Libraries: The Implications of the
World Trade Organisation’s GATS and TRIPS Agreements (Chandos Publishing, 2005)Rinehart, Christine Sixta, Volatile Social Movements and the Origins of Terrorism: The
Radicalization of Change (Lexington Books, 2013)



360

Rizk, Nagla, and Lea Shaver (eds), Access to Knowledge in Egypt: New Research on
Intellectual Property, Innovation and Development (Bloomsbury Academic, 2010)Rodrigo, WD, ‘Copyright Law in the Digital Era: A Comparative Study of Sri Lanka,Australia and the United States’ (PhD Thesis, University of Queensland, 2007)Rodrigo, WD, ‘Access to Information for Educational Purposes: The Role ofEducational Exceptions to Copyright in a Developing Country like Sri Lanka’ (2008)14(1) The Bar Association Law Journal 57Rodriguez, Juan Carlos Monroy, ‘Study on the Limitations and Exceptions toCopyright and Related Rights for the Purposes of Educational and ResearchActivities in Latin America and the Caribbean’ (SCCR/19/4, WIPO, 30 September2009)Romaine, Suzanne (ed), The Cambridge History of the English Language: 1776-1997(Cambridge University Press, first published 1998, 2007 ed) vol 4Rose, Mark, Authors and Owners: The Invention of Copyright (Harvard UniversityPress, 1994)Rose, Mark, ‘Nine-Tenths of the Law: The English Copyright Debates and theRhetoric of the Public Domain’ (2003) 66 Law and Contemporary Problems 75Rothenberg, Stanley, ‘What If? In Copyright’ (2003) 50 Journal of the Copyright
Society of the USA 533Roy, Alpana, ‘Copyright: A Colonial Doctrine in Postcolonial Age’ (2008) 26(4)
Copyright Reporter 112Rupasinghe, S, ‘The Role of English in Education, at School Level in Sri Lanka, asPerceived by Parents’ (1983) University of Colombo Review 71Rupasinghe, S, ‘Student Perception of Their Educational Needs’ (1988) 11(1&2) Sri
Lanka Journal of Social Sciences 115Ruse-Khan, Henning Grosse, ‘The International Law Relation Between TRIPS andSubsequent TRIPS-Plus Free Trade Agreements: Towards Safeguarding TRIPSFlexibilities?’ (2011) 18(2) Journal of Intellectual Property Law 1Ryan, Michael P, Knowledge Diplomacy: Global Competition and the Politics of
Intellectual Property (Brookings Institution Press, 1988)Sachs, Wayne, ‘The “New” US Bilateral Investment Treaties’ (1984) 2(2) Berkeley
Journal of International Law 192Sag, Matthew, ‘The Prehistory of Fair Use’ (2011) 76(4) Brooklyn Law Review 1371Salager-Meyer, Francoise, ‘Scientific Publishing in Developing Countries: Challengesfor the Future’ (2008) 7 Journal of English for Academic Purposes 121



361

Samuels, Edward, ‘The Public Domain in Copyright Law’ (1993-1994) 41 Journal of
the Copyright Society of the USA 137Samuelson, Pamela, ‘Copyright and Freedom of Expression in Historical Perspective’(2002-2003) 10 Journal of Intellectual Property Law 319Sanderson, Michael, Education and Economic Decline in Britain, 1870 to the 1990s(Cambridge University Press, 1999)Saunders, David, Authorship and Copyright (Routledge, 1992)Sauvant, Karl P, and Lisa E Sachs (eds), The Effect of Treaties on Foreign Direct
Investment: Bilateral Investment Treaties, Double Taxation Treaties, And Investment
Flows (Oxford University Press, 2009)Schwartz, Eric J, and David Nimmer, LexisNexis, International Copyright Law and
Practice, vol 2 (at Release 25)Schwartz, Warren F, and Alan O Sykes, ‘The Economic Structure of Renegotiationand Dispute Resolution in the World Trade Organisation’ (2002) 31(S1) The Journal
of Legal Studies S179Schweitzer, Glenn (ed), Science and Technology and the Future Development of
Societies, International Workshop Proceedings (The National Academic Press, 2008)Scrutton, TE, ‘English Authors and American Copyright’ (1888) 4 Law Quarterly
Review 345Scrutton, Thomas Edward, The Law of Copyright (John Murray, 1883)Scrutton, Thomas Edward, The Law of Copyright (William Clowes & Sons, 2nd ed,1890)Scrutton, Thomas Edward, The Law of Copyright (William Clowes & Sons, 3rd ed,1896)Scrutton, Thomas Edward, The Law of Copyright (William Clowes & Sons, 4th ed,1903)Sebastian, Tania, ‘“Copyright World”’ and Access to Information: Conjoined via theInternet’ (2012) 17 Journal of Intellectual Property Rights 235Seither, Richard C, ‘UNESCO: New Hope for International Copyright’ (1955) 6
Copyright Law Symposium 74Select Committee, House of Lords, Report from the Select Committee of the House of
Lords on the Copyright (Amendment) Bill [HL] (1897)Select Committee, House of Lords, Report from the Select Committee of the House of
Lords on the Copyright Bill [HL] and Copyright (Amendment) Bill [HL] (1898)



362

Select Committee, House of Lords, Report from the Select Committee of the House of
Lords on the Copyright Bill and the Copyright (Artistic) Bill [HL] (1899)Select Committee, House of Lords, Report from the Select Committee of the House of
Lords on the Copyright Bill [HL] and the Copyright (Artistic) Bill [HL] (1900)Seneviratna, Anuradha, The Hydraulic Civilization of the Ancient Rajarata in Sri
Lanka (International Irrigation Management Institute, 1987)Senftleben, Martin, Copyright, Limitations and the Three-Step Test: An Analysis of the
Three-Step Test in International and EC Copyright Law (Kluwer Law International,2004)Seville, Catherine, Literary Copyright Reform in Early Victorian England: The Framing
of the 1842 Copyright Act (Cambridge University Press, first published 1999, 2003ed)Seville, Catherine, The Internationalisation of Copyright Law: Books, Buccaneers and
the Black Flag in the Nineteenth Century (Cambridge University Press, 2006)Seville, Catherine, ‘Authors as Copyright Campaigners: Mark Twain’s Legacy’ (2007-2008) 55 Journal of the Copyright Society of the USA 283Seville, Catherine, ‘The Statute of Anne: Rhetoric and Reception in the NineteenthCentury’ (2010-2011) 47 Houston Law Review 819Shafi, ATM Abdullahel, and MD Harun-Or-Rashid, ‘Ethnic Conflict in Sri Lanka: ACritical Analysis’ (2013) 1(1) International Journal of Research in Humanities, Arts
and Literature 17Shaheed, Farida, Special Rapporteur in field of Cultural Rights, Report on Copyright
Policy and the Right to Science and Culture UN Doc A/HRC/28/57 (24 December2014)Sharp, H, Notes on Vernacular Education in Ceylon (Superintendent GovernmentPrinting, India, 1919)Shastri, Amita, and A Jeyaratnam Wilson (eds), The Post-Colonial States of South Asia:
Democracy, Identity, Development and Security (Routledge, 2001)Shaver, Lea Bishop, ‘Defining and Measuring A2K: A Blueprint for an Index of Accessto Knowledge’ (2008) 4(2) I/S: A Journal of Law and Policy 1Shaver, Lea, Access to Knowledge in Brazil: New Research on Intellectual Property,
Innovation and Development (Bloomsbury Academic, 2010)Shaver, Lea, ‘Copyright and Inequality’ (2014) 92 Washington University Law Review117



363

Shaver, Lea, ‘Local Language Limitations: Copyright and the Commons’ (WorkingPaper, August 2014)<https://www.law.berkeley.edu/files/Shaver_Lea_IPSC_paper_2014.pdf>Sher, Richard B, The Enlightenment & the Book (University of Chicago Press, 2006)Sher, Ze’ev, ‘Reflections on Copyright in Developing Countries’ (1968-1969) 16
Bulletin of the Copyright Society of the USA 201Sherburn, George (ed), The Correspondence of Alexander Pope (Clarendon Press,1956) vol 4Sherman, Brad, Of Authors and Origins: Essays on Copyright (Clarendon Press, 1994)Sherman, Brad, ‘Remembering and Forgetting: The Birth of Modern Copyright Law’(1995) 10 Intellectual Property Journal 1Sherman, Brad, ‘Appropriating the Postmodern: Copyright and the Challenges of theNew’ (1995) 4 Social & Legal Studies 31Sherman, Brad, ‘The Subject Matter of Intellectual Property Law’ (PhD Thesis,Griffith University, 1996)Sherman, Brad, and Lionel Bently, The Making of Modern Intellectual Property Law:
The British Experience, 1760-1911 (Cambridge University Press, first published1999, 2003 ed)Sherman, Brad, ‘Developments in Copyright – The Last 40 Years’ (2009) 27(4)
Copyright Reporter 122Sherman, Brad, and Leanne Wiseman, ‘Fair Copy: Protecting Access to ScientificInformation in Post-War Britain’ (2010) 73(2) Modern Law Review 240.Sherman, Brad, ‘What Is a Copyright Work’ (2011) 12 Theoretical Inquiries in Law99Sherwood, Robert M, ‘Global Prospects for the Role of Intellectual Property inTechnology Transfer’ (2002) 42(1) IDEA: The Journal of Law and Technology 27Silva, Alberto Cerda, ‘Beyond the Unrealistic Solution for Development Provided bythe Appendix of the Berne Convention on Copyright’ (Research Paper 8/2012, PIJIP,2012) <http://digitalcommons.wcl.american.edu/research/30/>Sims, Alexandra, ‘Appellations of Piracy: Fair Dealing’s Prehistory’ (2011)
Intellectual Property Quarterly 3Singhania, Ankita, ‘Copyright Laws in India and Maintenance of a Welfare State’(2006) 11 Journal of Intellectual Property Rights 43Sinjela, Mpasi, Human Rights and Intellectual Property Rights: Tensions and
Convergences (Martinus Nijhoff Publishers, 2007)



364

Sirisena, Maithripala, Manifesto: A Compassionate Maithri Governance – A Stable
Country (2014)Siriweera, WI, ‘Water Resources and Buffalo and Cattle Rearing in Sri Lanka: AHistorical Perspective’ (Publication No 30, Study Undertaken for the AgrarianResearch and Training Institute, 1982)Sklar-Heyn, Sarah, ‘Battling Clearance Culture Shock: Comparing US Fair Use andCanadian Fair Dealing in Advancing Freedom of Expression in Non-Fiction Film(2011) 20 Cardozo Journal of International and Comparative Law 233Slater, John Herbert, The Law Relating to Copyright and Trade Marks (Stevens andSons, 1884)Smith Jr, Datus C, ‘The Economics of Book Publishing in Developing Countries’(Report, UNESCO, 1977)Smith, Eric H, ‘Worldwide Copyright Protection under the TRIPS Agreement’ (1996)29 Vanderbilt Journal of Transnational Law 559Snodgrass, Donald R, ‘Sri Lanka’s Economic Development During Twenty-Five Yearsof Independence’ (1974) 4(1&2) The Ceylon Journal of Historical and Social Studies119Sorell, T, Scientism: Philosophy and the Infatuation with Science (Routledge, 1991)Sorosky, Schuyler, ‘United States v Forrester: An Unwarranted Narrowing of theFourth Amendment’ (2008) 41 Loyola of Los Angeles Law Review 1121Sosale, Shobhana (ed), Educational Publishing in Global Perspective: Capacity
Building and Trends (World Bank, 1999)Special Committee on Education, Report of the Special Committee on Education, StateCouncil of Ceylon Sessional Paper XXIV (1943)Spinello, Richard A, and Maria Bottis, A Defense of Intellectual Property Rights(Edward Elgar, 2009)
Sri Lanka - Main Dedicated Intellectual Property Laws and Regulations Notified under
Article 63.2 of the Agreement, WTO Doc IP/N/1/LKA/C/1/Add.1,IP/N/1/LKA/I/1/Add.1 (26 November 2001)
Sri Lanka – Responses from Sri Lanka to Questions Posed by the European
Communities and Their Member States, WTO Doc IP/C/W/324/Add.4 (23 January2002)
Sri Lanka - Review of Legislation, WTO Doc IP/Q/LKA1, IP/Q2/LKA1, IP/Q3/LKA1,IP/Q4/LKA1 (13 October 2003)Sri Lanka (Ceylon), Council Debates, Ceylon Legislature, 9 September 1908



365

Sri Lanka, Parliamentary Debates, 25 May 1979Sri Lanka, Parliamentary Debates, 23 July 2003Sri Lanka, Parliamentary Debates, 25 July 2003Sriyananda, Sahanika, ‘Law’s Delays – A Major Concern – Justice Ministry Secretary’,
Sunday Observer (online), 29 January 2012<http://www.sundayobserver.lk/2012/01/29/fea06.asp>Stephen, Leslie (ed), Dictionary of National Biography (Macmillan, 1887) vol 10Stern, Simon, ‘What Authors Do’ (2003) 15 Yale Journal of Law & the Humanities 479Stern, Simon, ‘From Author’s Right to Property Right’ (2012) 62(1) University of
Toronto Law Journal 29Stern, Simon, ‘Copyright Originality and Judicial Originality’ (2013) 63(3) University
of Toronto Law Journal 385Stewart, Terence P (ed), The GATT Uruguay Round: A Negotiating History (1986-
1994) (Kluwer Law International, 1999) vol 4Stillinger, Jack, Multiple Authorship and the Myth of Solitary Genius (OxfordUniversity Press, 1991)Stoll, Peter-Tobias, Jan Busche and Katrin Arend (eds), WTO – Trade-Related Aspects
of Intellectual Property Rights (Martinus Nijhoff Publishers, 2009)Story, Alan, ‘Burn Berne: Why the Leading International Copyright Convention MustBe Repealed’ (2003) 40(3) Houston Law Review 763Story, Alan, Colin Darch and Debora Halbert, The Copy/South Dossier: Issues in the
Economics, Politics, and Ideology of Copyright in the Global South (The Copy/SouthResearch Group, 2006)St-Pierre, Paul, and Prafulla C Kar, In Translation – Reflections, Refractions,
Transformations (Benjamins Translation Library, 2007)Strba, Susan Isiko, International Copyright Law and Access to Education in Developing
Countries: Exploring Multilateral Legal and Quasi-Legal Solutions (Martinus NijhoffPublishers, 2012)Suarez, Michael F, and Michael L Turner (eds), The Cambridge History of the Book in
Britain 1695-1830 (Cambridge University Press, 2009) vol 5Subramanian, Ramesh and Lea Shaver (eds), Access to Knowledge in India: New
Research on Intellectual Property, Innovation and Development (BloomsburyAcademic, 2011)



366

Suganthie Kadirgamar, ‘Welcome Speech’ (Speech delivered at the LakshmanKadirgamar Memorial Oration 2013, Foundation Institute, 6 November 2013)<http://www.kadirgamarinstitute.lk/events/event_06112013/event.htm>Sugathadasa, DG, ‘Working Paper’ (UNESCO/NS/TS/24, UNESCO, 24 September1956)Sultan, Khalid, and Mirza Jan, ‘Knowledge Economy with Special reference toCultural Imperialism’ (2012) 2(5) International Journal of Learning & Development163Suter, Keith, Global Order and Global Disorder: Globalization and the Nation-State(Praeger Publishers, 2003)Suthersanen, Uma, and Ysolde Gendreau, A Shifting Empire: 100 Years of the
Copyright Act 1911 (Edward Elgar, 2013)Swenson, Deborah L, ‘Why do Developing Countries Sign BITs?’ (2005) 12 University
of California, Davis Journal of International Law and Policy 131Szreter, Simon, and Graham Mooney, ‘Urbanization, Morality, and the Standard ofLiving Debate: New Estimates of the Expectation of Life at Birth in Nineteenth-Century British Cities (1998) 51(1) Economic History Review 84Talfourd, TN, Three Speeches Delivered in the House of Commons in Favour of a
Measure for an Extension of Copyright (1840)Talagala, Chamila, and Leanne Wiseman, ‘Copyright, Open Access and Translation’(2015) 37(8) European Intellectual Property Review 498Tambiah, SJ, ‘Ethnic Representation in Ceylon’s Higher Administrative Services,1870-1946’ (1955) 13(2&3) University of Ceylon Review 113Tambiah, SJ, Sri Lanka: Ethnic Fratricide and the Dismantling of Democracy (IBTauris, 1986)Tegg, Thomas, Remarks on the Speech of Sergeant Talfourd on Moving for Leave to
Bring in A Bill to Consolidate the Laws Relating to Copyright and to Extend the Term
of Its Duration (1837)Tehranian, John, ‘Whither Copyright? Transformative Use, Free Speech, and anIntermediate Liability Proposal’ (2005) Brigham Young University Law Review 1201Teilmann, Stina, ‘British and French Copyright: A Historical Study of AestheticImplications’ (PhD Thesis, University of Southern Denmark, 2004)Tennent, JE, Ceylon: An Account of the Island (Longman, Green, Longman andRoberts, 1860) vol 1Tennent, JE, Ceylon: An Account of the Island (Longman, Green, Longman andRoberts, 1860) vol 2



367

Tenopir, Carol, and Donald W King, ‘Trends in Scientific Scholarly Journal Publishingin the United States’ (1997) 28(3) Journal of Scholarly Publishing 135Teran C, Juan M, ‘International Copyright Developments – A Third WorldPerspective’ (1982-1983) 30 Journal of the Copyright Society of the USA 129Tharmaseelan, Nithiyaluxmy, ‘Tertiary Education in Sri Lanka: Issues andChallenges’ (2007) 1(1) Bulgarian Journal of Science and Education Policy 173
The Case of Authors and Proprietors of Books (1735), ocm22441589, Reel 459,Goldsmiths’ Library, University of London‘The Copyright Question’ (1910) 212(434) Edinburgh Review 310The Humble Petition of Several Proprietors of Copies of Books whose Names areHereunto Subscribed on behalf as well as of the Authors and Compilers of suchBooks as of Themselves and a Great Number of Others Concerned in theManufactury of Printing (1735), Private and Local Bills and Acts: Petition, HarperCollection of Private Bills 1695-1814, 11 February 1732 to 27 March 1735, BritishLibraryThilakaweera, BHPK, ‘Economic Impact of Foreign Direct Investment in Sri Lanka’(2011) 41 (1&2) Staff Studies - Central Bank of Sri Lanka 89Tian, YiJun, Re-Thinking Intellectual Property: The Political Economy of Copyright
Protection in the Digital Era (Routledge-Cavendish, 2009)Timmermans, Karin, and Togi Hutadjulu (eds), ‘The TRIPS Agreement andPharmaceuticals’ (Report of an ASEAN Workshop on the TRIPS Agreement and itsImpact on Pharmaceuticals, Jakarta, 2-4 May 2000)Tocups, Nora Maija, ‘The Development of Special Provisions in InternationalCopyright Law for the Benefit of Developing Countries’ (1981-1982) 29 Journal of
the Copyright Society of the USA 402Topham, Jonathan R, ‘Scientific Publishing and the Reading of Science in Nineteenth-Century Britain: A Historiographical Survey and Guide to Sources’ (2000) 31(4)
Studies in History and Philosophy of Science 559Torremans, Paul, Copyright Law: A Handbook of Contemporary Research (EdwardElgar, 2007)Torremans, Paul, Hailing Shan and Johan Erauw (eds), Intellectual Property and
TRIPS Compliance in China: Chinese and European Perspectives (Edward Elgar, 2007)Towse, Ruth, Creativity, Incentive and Reward: An Economic Analysis of Copyright and
Culture in the Information Age (Edward Elgar, 2001)Toynbee, Arnold J, A Study of History (Oxford University Press, first published 1939,1951 ed) vol 4



368

Treiger-Bar-Am, Kim, ‘Kant on Copyright: Rights of Transformative Authorship’(2007-2008) 25 Cardozo Arts & Entertainment Law Journal 1059Tully, L Danielle, ‘Prospects for Progress: The TRIPS Agreement and DevelopingCountries after the Doha Conference’ (2003) 26 Boston College International &
Comparative Law Review 129UN Committee on Economic, Social and Cultural Rights, General Comment No. 13:
The Right to Education (Art 13 of the Covenant), 21st sess. UN Doc E/C.12/1999/10(8 December 1999)Underdown, EM, ‘The Copyright Question’ (1886) 2 Law Quarterly Review 213UNDP, Making Global Trade Work for People (EARTHSCAN, 2003)UNDP, Sri Lanka Human Development Report 2012: Bridging Regional Disparities for
Human Development (2012)UNDP, Sri Lanka National Human Development Report 2014: Youth and Development:
Towards a More Inclusive Future (2014).UNDP, ‘Individual Consultant Procurement Notice’ (Procurement Notice, 27 January2015) <http://procurement-notices.undp.org/view_file.cfm?doc_id=45894>UNESCO, ‘An Assessment of Asia’s Book Needs’ (Report prepared for the Meeting ofExperts on Book Production and Distribution in Asia, 14 May 1966)UNESCO and WIPO, ‘Tunis Model Law on Copyright for Developing Countries’(1976)UNESCO, ‘Copyright Training Course for Nationals of Asian and Pacific States,Comparative Study of Copyright Laws in Force in the States of Asia and PacificRegion in relation to Tunis Model Law on Copyright for Developing Countries’ (Paris,15 September 1982)UNESCO, ‘Towards Knowledge Societies’ (World Report, UNESCO, 2005)UNESCO, Science Report 2010: The Current Status of Science around the World (2010)UNESCO, World Social Science Report 2010: Knowledge Divides (2010)UNESCO, Adult and Youth Literacy, 1990-2015: Analysis of Data for 41 Selected
Countries (UNESCO Institute for Statistics, 2012)UNESCO, Ratified Conventions: Sri Lanka<http://www.unesco.org/eri/la/conventions_by_country.asp?contr=LK&language=E&typeconv=1>UNICEF and UNESCO, ‘A Human Rights-Based Approach to Education for All’(Resource Document, UNICEF and UNESCO, 2007)United Kingdom, Cobbett’s Parliamentary History of England, 1774, vol 17



369

United Kingdom, Hansard, House of Commons, 14 December 1837, vol 39United Kingdom, Hansard, House of Commons, 20 March 1838, vol 41United Kingdom, Hansard, House of Commons, 20 April 1842, vol 62United Kingdom, Hansard, House of Commons, 13 February 1852, vol 119United Kingdom, Hansard, House of Lords, 30 April 1852, vol 121United Kingdom, Hansard, House of Commons, 12 June 1879, vol 246United Kingdom, Hansard, House of Commons, 29 July 1879, vol 248United Kingdom, Hansard, House of Lords, 19 July 1897, vol 51United Kingdom, Royal Commission to Make Inquiry with regard to the Laws andRegulations relating to Home, Colonial, and International Copyright, Report of the
Commissioners (C 2036, 1878)United Nations, Intellectual Property in the World Trade Organization: Turning into
Developing Countries’ Real Property (2010)United States International Trade Commission, Report to the United States Trade
Representative: Foreign Protection of Intellectual Property Rights and the Effects on
US Industry and Trade (Publication No 2065, 1988)Vadi, Valentina, ‘Sapere Aude! Access to Knowledge as a Human Right and a KeyInstrument of Development’ (2008) 12 International Journal of Communications Law
& Policy 345Vaidhyanathan, Siva, Copyrights and Copywrongs: The Rise of Intellectual Property
and How It Threatens Creativity (New York University Press, 2001)Valters, Craig, ‘Community Mediation and Social Harmony in Sri Lanka (Paper 4,JSRP, May 2003)Velnampy, Thirunavukkarasu, Sivapalan Achchuthan and Rajendran Kajananthan,‘Foreign Direct Investment and Economic Growth: Evidence from Sri Lanka’ (2014)9(1) International Journal of Business and Management 140Venuti, L, The Translator’s Invisibility: A History of Translation (Routledge, 1995)Venuti, Lawrence, The Scandals of Translation: Towards and Ethics of Difference(Routledge, 1999)Venuti, Lawrence (ed), The Translation Studies Reader (Routledge, 2000)Vaver, David, ‘Translation and Copyright: A Canadian Focus’ (1994) 16(4) European
Intellectual Property Review 159



370

Vaver, David, ‘The Copyright Mixture in a Mixed Legal System: Fit for HumanConsumption’ (2001) 5(2) Electronic Journal of Comparative Law<http://www.ejcl.org/52/art52-3.html>Vaver, David, Principles of Copyright: Cases and Materials (WIPO, 2002)Vaver D, and L Bently (eds), Intellectual Property in the New Millennium: Essays in
Honour of William R Cornish (Cambridge University Press, 2004)Vaver D, ‘Copyright Defenses as User Rights’ (2013) 60(4) Journal of the Copyright
Society of the USA 661Voegtli, Naomi Abe, ‘Rethinking Derivative Rights’ (1997) 63 Brooklyn Law Review1213Waelde, Charlotte, and Hector L MacQueen, The Scope of Copyright (IntellectualProperty Institute, 2003)Wagner, John A, Encyclopaedia of the Wars of the Roses (ABC-CLICO, 2001)Waitley, Denis, Empires of the Mind: Lessons to Lead and Succeed in a Knowledge-
Based World (William Morrow and Company, 1995)Wanat, Daniel E, ‘Fair Use and the 1992 Amendment to Section 107 of the 1976Copyright Act: Its History and an Analysis of its Effect’ (1994) 1(1) Jeffrey S Moorad
Sports Law Journal 47Wansbrough, Dom Henry, ‘The Bible in the Renaissance – William Tyndale’<http://users.ox.ac.uk/~sben0056/Tyndale.London.htm>Ward, AW, GW Prothero and Stanley Leathes (eds), The Cambridge Modern History(Macmillan, 1907) vol 2Warnapala, WA Wiswa, The Making of the System of Higher Education in Sri Lanka:
An Evaluative Study (2011)Watson, Robert, Micheal Crawford, and Sara Farley, ‘Strategic Approaches to Scienceand Technology in Development’ (Policy Research Working Paper 3026, WorldBank, 2003)Weedon, Alexis, Victorian Publishing: The Economics of Book Production for a Mass
Market, 1836-1916 (Ashgate, 2003)Weinreb, Lloyd L, ‘Fair’s Fair: A Comment on the Fair Use Doctrine’ (1990) 103(5)
Harvard Law Review 1137Weinreb, Lloyd L, ‘Fair Use’ (1999) 67 Fordham Law Review 1291Whicher, John F, ‘The Ghost of Donaldson v Beckett: An Inquiry into theConstitutional Distribution of Powers over the Law of Literary Property in theUnited States – Part I’ (1961-1962) 9 Bulletin of the Copyright Society of the USA 102



371

Whicher, John F, ‘The Ghost of Donaldson v Beckett: An Inquiry into theConstitutional Distribution of Powers over the Law of Literary Property in theUnited States – Part II’ (1961-1962) 9 Bulletin of the Copyright Society of the USA 194White, RJ, A Short History of England (Cambridge University Press, 1967)Wickramasinghe, CN, ‘Evaluation of the Readiness of Sri Lanka to be a Member ofGlobal Knowledge Society: Critical Knowledge Factor Analysis of Sri Lanka’(Research Report, University of Moratuwa, 2005)Wickramasinghe, CN, Shantha Abeysinghe and Nobaya Ahmad, ‘SociologicalEvaluation of the Success of Inventive Community of Sri Lanka’ (Proceedings of theAnnual Academic Sessions 2011, Open University of Sri Lanka, 14-15 September2011) <http://digital.lib.ou.ac.lk/docs/handle/701300122/839>Wickramasinghe, CN, and Nobaya Ahmad, ‘Influence of Demographic and TechnicalProfile on Success of Independent Inventors in Sri Lanka’ (2012) 15(5-6) The Journal
of World Intellectual Property 365Wijayasiri, Janaka, ‘Utilization of Preferential Trade Agreements: Sri Lanka’sExperience with the EU and US GSP Schemes’ (Working Paper No 29, Asia-PacificResearch and Training Network on Trade, January 2007)Wijesekera, Nandadeva, Contacts and Conflicts with Sri Lanka (1986)Wijeweera, Albert, and Stuart Mounter, ‘A VAR Analysis on the Determinants of FDIInflows: The Case of Sri Lanka (2008) 8(1) Applied Econometrics and International
Development 189Wijeyeratne, Roshan de Silva, Nation, Constitutionalism and Buddhism in Sri Lanka(Routledge, 2014)Williams, Chris (ed), A Companion to Nineteenth-Century Britain (BlackwellPublishing, 2004)Williams, T Cyprian, ‘Property, Things in Action and Copyright’ (1895) 11 Law
Quarterly Review 223Willinsky, John, The Access Principle: The Case for Open Access to Research and
Scholarship (MIT Press, 2006)Wilson, A Jeyaratnam, Politics in Sri Lanka 1947-79 (Macmillan, 2nd ed, 1979)Wilson, A Jeyaratnam, The Break-up of Sri Lanka: The Sinhalese-Tamil Conflict(Orient Longman, 1988)WIPO, Guide to the Berne Convention for the Protection of Literary and Artistic Works
(Paris Act 1971) (1978)WIPO, The Berne Convention for the Protection of Literary and Artistic Works from
1886 to 1986 (1986)



372

WIPO, Berne Notification No 248: Berne Convention for the Protection of Literary
Works and Artistic Works<http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_248.html>WIPO, Other IP Treaties: IP-Related Multilateral Treaties – Contracting Parties –
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS
Agreement)<http://www.wipo.int/wipolex/en/other_treaties/parties.jsp?treaty_id=231&group_id=22>WIPO, Statistical Country Profiles: Sri Lanka<http://www.wipo.int/ipstats/en/statistics/country_profile/profile.jsp?code=LK>WIPO, Treaties and Contracting Parties: Contracting Parties – Berne Convention – Sri
Lanka <http://www.wipo.int/treaties/en/remarks.jsp?cnty_id=1028C>WIPO, WIPO Administered Treaties – Notifications - Berne Convention, BerneNotification No 92<http://www.wipo.int/treaties/en/notifications/berne/treaty_berne_92.html>Wirten, Eva Hemmungs, No Trespassing: Authorship, Intellectual Property Rights, and
Boundaries of Globalisation (University of Toronto Press, 2004).Wirten, Eva Hemmungs, No Trespassing: Authorship, Intellectual Property Rights, and
Boundaries of Globalisation (University of Toronto Press, 2004)Wirten, Eva Hemmungs, ‘Translation and Copyright: The Transmission of the Law’(Paper presented at MIT 6, Stone and Papyrus, Storage and Transmission MIT, 24-26 April 2009)Wirten, Eva Hemmungs, ‘Colonial Copyright, Postcolonial Publics: The BerneConvention and the 1967 Stockholm Diplomatic Conference Revisited’ (2010) 7(3)
SCTIPTed 532Wirten, Eva Hemmungs, Cosmopolitan Copyright: Law and Language in the
Translation Zone (Uppsala Universitet, 2011)Wirten, Eva Hemmungs, ‘A Diplomatic Salto Mortale: Translation Trouble in Berne,1884-1886’ (2011) 14 Book History 88Wiseman, Leanne Gaye, ‘Making Copies: The Impact of Photocopying on CopyrightLaw in Australia (Phd Thesis, University of Queensland, 2009)Wolfensohn, James D, ‘Banking, Finance and International Development: Areas forCooperation in Poverty Reduction’ (Speech delivered at the 14th InternationalFrankfurt Banking Evening, Frankfurt, 7 May 2002) <http://web.worldbank.org>Wong, Mary WS, ‘“Transformative” User-Generated Content in Copyright Law:Infringing Derivative Works or Fair Use’ (2008-2009) 11(4) Vanderbilt Journal of
Entertainment and Technology Law 1075



373

Woodmansee, Martha, ‘The Genius and the Copyright: Economic and LegalConditions of the Emergence of the “Author”’ (1984) 17(4) Eighteenth-Century
Studies 425World Bank, World Development Report 1998-1999: Knowledge for Development(1999)WTO, Frequently Asked Questions about TRIPS in the WTO (2009)<https://www.wto.org/english/tratop_e/trips_e/tripfq_e.htm>World Bank, ‘South Asia Economic Focus: Making the Most of Cheap Oil’ (Report,2015)World Bank, Data, ‘Sri Lanka’ (2015) <http://data.worldbank.org/country/sri-lanka>World Bank, Sri Lanka: Overview, ‘Context’ (23 June 2015)<http://www.worldbank.org/en/country/srilanka/overview>World Bank, Country and Lending Groups<http://data.worldbank.org/about/country-and-lending-groups>WTO, Understanding the WTO: Settling Disputes, ‘A Unique Contribution’ (2015)<https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm>WTO, Understanding the WTO: The Organisation – Members and Observers<https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm>WTO, Legal Texts: The WTO Agreements<https://www.wto.org/english/docs_e/legal_e/final_e.htm>WTO, TRIPS: A More Detailed Overview of the TRIPS Agreement, ‘Overview: The TRIPsAgreement’ (2015) <http://www.wto.org/english/tratop_e/trips_e/intel2_e.htm>Xalabarder, Raquel, ‘Study on Copyright Limitations and Exceptions for EducationalActivities in North America, Europe, Caucasus, Central Asia and Israel’ (SCCR/19/8,WIPO, 5 November 2009)Xiong, Ping, An International Law Perspective on the Protection of Human Rights in
the TRIPS Agreement: An Interpretation of the TRIPS Agreement in Relation to the
Right to Health (Martinus Nijhoff Publishers, 2012)Yambrusic, Edward Slavko, ‘Model Law on Copyright for Developing Countries inAfrica: A Comparative Analysis of Appendices A & B’ (1974) 8(2) International
Lawyer 387Yapa, Geetha, ‘The Historical Development of Sri Lanka Scholarly Journal Publishing(1845-2010)’ (2011) 4(3&4) Sri Lankan Journal of Librarianship and Information
Management <http://sllim.sljol.info/article/abstract/10.4038/sllim.v4i3-4.4253/>



374

Yu, Juan, ‘Can Developing Countries Benefit from Intellectual Property Protection’(2003) 10 TFLR – IP Protection and Developing Countries 359Yu, Peter K, ‘Reconceptualising Intellectual Property Interests in a Human RightsFramework’ (2007) 40 University of California, Davis Law Review 1039Yu, Peter K, ‘A Tale of Two Development Agendas’ (2009) 35 Ohio Northern
University Law Review 465Yu, Peter K, ‘Intellectual Property and Human Rights in the Nonmultilateral Era’(2012) 64(4) Florida Law Review 1045
(B) Cases

Britain

Baller v. Watson Entry from the Court’s Book of Orders, London (1737), L Bently andM Kretschmer (eds), Primary Sources on Copyright (1450-1900)<http://www.copyrighthistory.org>
Burnet v Chetwood (1721) 2 Mer 441
Donaldson v Becket (1774) II Brown 129
Hubbard v Vosper [1972] 2 QB 84
Millar v Taylor, (1769) 4 Burrow 2303
Murray v Bogue (1853) 1 Drew 353

India

Macmillan v Shamsul Ulma M Zaka (1895) 19 ILR (Bombay) 557
Munshi Shaik Abdurruhma’n v Mirza’ Mahomed Shira’zi (1890) 14 ILR (Bombay) 586

Sri Lanka

Fernando v SLBC 1996 (1) SLR 157
In Re the Thirteenth Amendment to the Constitution 1987 (2) SLR 312
Joseph Perera v The Attorney General 1992 (1) SLR 199



375

Kavirathne and Others v. Commissioner General of Examinations and Others (2012)BLR 139
Leelawathie v The Minister of Defence and External Affairs (1965) 68 NLR 487
Seveviratne and Another v University Grants Commission and Another 1978-79-80 (1)SLR 182
Vasantha Obeysekera v Anthony Christopher Alles, (Unreported) CA No 730/92(F)decided on 22 March 2000

United States

Harper & Row Publishers Inc v Nation Enterprises, 471 US 539 (1985)
Triangle Publications v Knight-Ridder Newspapers 626 F.2d 1171 (1980)
(C) Treaties, Legislation, Bills and Instruments

International

Agreement Establishing the World Trade Organisation 1994

Agreement on the Protection and Enforcement of Intellectual Property Rights between
the United States of America and the Democratic Socialist Republic of Sri Lanka 1991

Agreement on Trade Related Aspects of Intellectual Property Rights 1994

American Convention on Human Rights 1969

Berne Convention for the Protection of Literary and Artistic Works 1886

Berne Convention for the Protection of Literary and Artistic Works (Paris Additional
Act) 1896

Berne Convention for the Protection of Literary and Artistic Works (Berlin Act) 1908

Berne Convention for the Protection of Literary and Artistic Works (Rome Act) 1928

Berne Convention for the Protection of Literary and Artistic Works (Brussels Act) 1948

Berne Convention for the Protection of Literary and Artistic Works (Stockholm Act)
1967

Berne Convention for the Protection of Literary and Artistic Works (Paris Act) 1971



376

Chile-United States Free Trade Agreement 2003

Convention between Her Majesty and the French Republic for the Establishment of
International Copyright 1851

Convention on the Rights of the Child 1989

Dominican Republic-Central America Free Trade Agreement 2004

European Convention on Human Rights 1950

General Agreement on Tariffs and Trade (GATT) 1947

General Agreement on Tariffs and Trade 1994

International Covenant on Civil and Political Rights 1966

International Covenant on Economic Social and Cultural Rights 1966

Multi Fibre Agreement 1974

Pakistan – Sri Lanka Free Trade Agreement 2002

Treaty between the United States of America and the Democratic Socialist Republic of
Sri Lanka concerning the Encouragement and Reciprocal Protection of Investment
1991

Tunis (WIPO) Model Law on Copyright for Developing Countries 1976

United States-Australia Free Trade Agreement 2004

United States-Singapore Free Trade Agreement 2003

United States-Sri Lanka Trade and Investment Framework Agreement 2002

Universal Copyright Convention 1952

Universal Declaration of Human Rights 1948

Domestic

Australia

Copyright Act 1905 (Cth)
Copyright Act 1968 (Cth)



377

BritainA Bill to Amend the Law of Copyright 1840 (61)A Bill to amend the Law of Copyright 1841A Bill to amend the Law of Copyright 1842 (139)A Bill to amend the Law of Copyright 1842 (194)A Bill to amend the Law of Copyright 1842 (79)A Bill to Amend the Law relating to Copyright 1837-38 (164)A Bill to Amend the Law relating to Copyright 1837-38 (461)A Bill to Amend the Law relating to Copyright 1839 (19)A Bill to Consolidate and Amend the Law relating to Copyright 1879 (265)A Bill to Consolidate and Amend the Law relating to Copyright 1881Booksellers’ Bill 1735Booksellers’ Bill 1737Copyright (Amendment) Bill 1897 [HL]Copyright (Amendment) Bill 1898 [HL]
Copyright Act 1842, 5 & 6 Vict, c 45
Copyright Act 1911, 1 & 2 Geo 5, c 46
Copyright Act 1956, 4 & 5 Eliz 2, c 74Copyright Bill 1899 [HL]Copyright Bill 1900 [HL] [295]
Copyright, Designs and Patents Act 1988Draft Act for the Encouragement of Learning, by the More Effectual Securing the SoleRight of Printing Books to the Authors Thereof, Their Executors, Administrators, orAssigns, during the Times Therein Mentioned 1737
Elementary Education Act 1870, 33 & 34 Vict, c 75
International Copyright Act 1838, 1 & 2 Vict, c 59
International Copyright Act 1844, 7 & 8 Vict, c 12



378

International Copyright Act 1852, 15 & 16 Vict, c 12
International Copyright Act 1886, 49 & 50 Vict, c 33
Licensing Act 1662, 13 & 14 Car 2, c 33
Royal Charter of the Company of Stationers 1557

Star Chamber Decree 1566

Star Chamber Decree 1586

Star Chamber Decree 1637

Statute of Anne 1710, 8 Anne, c 19
India

Copyright Act No 20 of 1847

Sri Lanka

Ceylon Independence Act 1947, 11 Geo 6, c 7
Code of Intellectual Property Act No 52 of 1979

Constitution of the Democratic Socialist Republic of Sri Lanka 1978

Constitution of the Republic of Sri Lanka 1972

Copyright Act 1911, 1 & 2 Geo 5, c 46
Copyright Ordinance No 12 of 1908

Copyright Ordinance No 20 of 1912

Intellectual Property Act No 36 of 2003

Nineteenth Amendment to the Constitution 2015

Official Language Act No 33 of 1956Proposed Act to Amend the Code of Intellectual Property Act No 52 of 1979
Tamil Language (Special Provisions) Act No 28 of 1958

Telegram Copyright Ordinance No 19 of 1898



379

United States

Copyright Act 1976

Omnibus Foreign Trade and Competitiveness Act 1988

Trade Act 1974

Trade and Tariff Act 1984



380

Appendix I

COPYRIGHT ORDINANCE 1908 (Sri Lanka)



381



382



383



384



385



386



387



388



389



390



391

Appendix II

IMPERIAL COPYRIGHT ACT 1911
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Copyright Act, 1911. 

[l & 2 GEO. 5. CH. 46.] 

-, ARRANGEMENT OF SECTIONS. A.D. 1911. "FOR THE 

CC SE_° 
PART I. 

IMPERIAL COPYRIGHT. 

Rights. 
Section. 

1. Copyright. 
2. Infringement of copyright. 
3. Term of copyright. 
4. Compulsory licences. 
5. Ownership of copyright, &c. 

Civil Remedies. 

6. Civil,remedies for infringement of copyright. 
7. Rights of owner against persons possessing or dealing with 

infringing copies, &c. 
8. Exemption of innocent infringer from liability to pay 

damages, &c. 
9. Restriction on remedies in the case of architecture. 

10. Limitation of actions. 

Summary Remedies. 

11. Penalties for dealing with infringing copies, &c. 
12. Appeals to quarter sessions. 
13. Extent of provisions as to summary remedies. 

Importation of Copies. 

14. Importation of copies. 

Delivery of Books to Libraries. 

15. Delivery of copies to British Museum and other libraries. 

Special Provisions as to certain Works. 

16. Works of joint authors. 
17. Posthumous works. 
18. Provisions as to Government publications. 
19. Provisions as to mechanical instruments. 
20. Provision as to political speeches. 
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Q.D. 1911. Section. 
21. Provisions as to photographs. 
22. Provisions as to designs registrable under 7 Edw. 7. c. 29. 
23. Works of foreign authors first published in parts of His 

Majesty's dominions to which Act extends. 
24. Existing works. 

Application to British Possessions. 

25. Application of Act to British Dominions. 
26. Legislative powers of self-governing Dominions. 
27. Power of Legislatures of British possessions to pass supple- 

mental legislation. 
28. Application to protectorates. 

PART II. 
INTERNATIONAL COPYRIGHT. 

29. Power to extend Act to foreign works. 
30. Application of Part H. to British possessions. 

PART III. 

SUPPLEMENTAL PROVISIONS. 

31. Abrogation of common law rights. 
32. Provisions as to Orders in Council. 
33. Saving of university copyright. 
34. Saving of compensation to certain libraries. 
35. Interpretation. 
36. Repeal. 
37. Short title and commencement. 

SCHEDULES. 
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CHAPTER 46. 
An Act to amend and consolidate the Law relating to A.D. 1911. 

Copyright. [16th'December 1911.] 

BE it enacted by the King's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 

Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows :- 

PART I. 

IMPERIAL COPYRIGHT. 

Rights. 

1.-(1) Subject to the provisions of this Act, copyright shall Copyright. 

subsist throughout the parts of His Majesty's dominions to which 
this Act extends for the term hereinafter mentioned in every 
original literary dramatic musical and artistic work, if- 

(a' in the case of a published work, the work was first 
published within such parts of His Majesty's dominions 
as aforesaid ; and 

(b) in the case of an unpublished work, the author was at 
the date of the making of the work a British subject 
or resident within such parts of His Majesty's dominions 
as aforesaid ; 

but in no other works, except so far as the protection conferred 
by this Act is extended by Orders in Council thereunder relating 
to self-governing dominions to which this Act does not extend 
and to foreign countries. 

(2) For the purposes of this Act, "copyright" means the 
sole right to produce or reproduce the work or any substantial 
part thereof in any material form whatsoever, to perform, or 
in the case of a lecture to deliver, the work or any substantial 
part thereof in public ; if the work is unpublished, to publish 
the work or any substantial part thereof ;,and shall include the 
sole right,- 

,a) to produce, reproduce, perform,, or publish any trans- 
lation of the work ; 

A 2 3 
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(b) in the case of a dramatic work, to convert it into a 
novel or other non-dramatic work ; 

(c) in the case of a novel or other non-dramatic work, or 
of an artistic work, to convert it into a dramatic work, 
by way of performance in public or otherwise ; 

(d) in the case of a literary, dramatic, or musical. work, to 
make any record, perforated roll, cinematograph film, 
or other contrivance by means of which the work may 
be mechanically performed or delivered, 

and to authorise any such acts as aforesaid. 
(3) For the purposes of this Act, publication, in relation to 

any work, means the issue of copies of the work to the public, 
and does not include the performance in public of a dramatic or 
musical work, the delivery in public of a lecture, the exhibition 
in public of an artistic work, or the construction of an archi- 
tectural work of art, but, for the purposes of this provision, 
the issue of photographs and engravings of works of sculpture 
and architectural works of art shall not be deemed to be publi- 
cation of such works. 

copyright, does anything the sole right to do which is by 
this Act conferred on the owner of the copyright : Provided 
that the following acts shall not constitute an infringement of 
copyright :-- 

(i) Any fair dealing with any work for the purposes of 
private study, research, criticism, review, or newspaper 
summary : 

(ii) Where the author of an artistic work is not the owner 

2.-(1) Copyright in a work shall be deemed to be infringed 
y any person who, without the consent of the owner of the 

ni 

of the copyright therein, the use by the author of 
any mould, cast, sketch, plan, model, or study made 
by him for the purpose of the work, provided that 
he does not thereby repeat or imitate the main 
design of that work : 

The making or publishing of paintings, drawings, 
engravings, or photographs of a work of sculpture or 
artistic craftsmanship, if permanently situate in a 
public place or building, or the making or publishing 
of paintings, drawings, engravings, or photographs 
(which are not in the nature of architectural drawings 
or plans) of any architectural work of art : 

(iv) The publication in a collection, mainly composed of 
non-copyright matter, bona, fide intended for the use 
of schools, and so described in the title and in any 
advertisements issued by the publisher, of short 
passages from published literary works not them- 
selves published for the use of schools in which 
copyright subsists : Provided that not more than two 
of such passages from works by the same author are 
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published by the same publisher within five years, A.D. 1911, 
and that the source from which such passages are 
taken is acknowledged : 

(v) The publication in a newspaper of a report of a lecture 
delivered in public, unless the report is prohibited by 
conspicuous written or printed notice affixed before 
and maintained during the lecture at or about the 
main entrance of the building in which the lecture is 
given, and, except whilst the building is being used 
for public worship, in a position near the lecturer ; 
but nothing in this paragraph shall affect the pro- 
visions in paragraph (i) as to newspaper summaries : 

(vi) The reading or recitation in public by one person of 
any reasonable extract from. any published work. 

(2) Copyright in a work shall also be deemed to be infringed 
by any person -,who- 

(a) sells or lets for hire, or by way of trade exposes or offers 
for sale or hire ; or 

(b) distributes either for the purposes of trade or to such 
an extent as to affect prejudicially the owner of the 
copyright ; or 

(c) by way of trade exhibits in public ; or 
(d) imports for sale or hire into any part of His Majesty's 

dominions to which this Act extends, 
any work which to his knowledge infringes copyright or would 
infringe copyright if it had been made within the part of 
His Majesty's dominions in or into which the sale or hiring, 
exposure, offering for sale or hire, distribution, exhibition, or 
importation took place. 

(3) Copyright in a work shall also be deemed to be infringed 
by any person who for his private profit permits a theatre or other 
place of entertainment to be used for the performance in public 
of the work without the consent of the owner of the copyright, 
unless he was not aware, and had no reasonable ground for 
suspecting, that the performance would be an infringement of 
copyright. 

3. The term for which copyright shall subsist shall, except Term of copy- 
as otherwise expressly provided by this Act, be the life of the right. 

author and a period of fifty, years after his death : 

Provided. that at any time after the expiration of twenty- 
five years, or in the case of a work in which copyright subsists 
at the passing of this Act thirty years, from. the death of the 
author of a published work, copyright in the work shall not be 
deemed to be infringed by the reproduction of the work for sale 
if the person reproducing the work proves that he has given 
the prescribed notice in writing of his intention to reproduce 
the work, and that he has paid in the prescribed manner to, or 
for the benefit of, the owner of the copyright royalties in respect 
of all copies of the work sold by him calculated at the rate of 
ten per cent. on the price at which he publishes the work ; and, 
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A.R. 1911. for the purposes of this proviso, the Board of Trade may snake 
regulations prescribing the mode in which notices are to be given, 
and the particulars to be given in such notices, and the mode, 
time, and frequency of the payment of royalties, including (if 
they think fit) regulations requiring payment in advance or 
otherwise securing the payment of royalties. 

Compulsory 4. If at any time after the death of the author of a literary, 
licences. dramatic, or musical work which has been published or per- 

formed in public a complaint is made to the Judicial Committee 
of the Privy Council that the owner of the copyright in the 
work has refused to republish or to allow the republication of 
the work or has refused to allow the performance in public of 
the work, and that by reason of such refusal the work is with- 
held from the public, the owner of the copyright may be 
ordered to grant a licence to reproduce the work or perform the 
work in public, as the case may be, on such terms and subject 
to such conditions as the Judicial Committee may think fit. 

Ownership of 5.-(1) Subject to the provisions of this Act, the author of a 
copyright, &c, work shall be the first owner of the copyright therein 

Provided that- 
(a) where, in the case of an engraving, photograph, or 

portrait, the plate or other original was ordered by 
some other person and was made for valuable con- 
sideration in pursuance of that order, then, in the 
absence of any agreement to the contrary, the person 
by whom such plate or other original was ordered 
shall be the first owner of the copyright ; and 

(b) where the author was in the employment of some other 
person under a contract of service or apprenticeship 
and the work was made in the course of his employ- 
ment by that person, the person by whom the author 
was employed shall, in the absence of any agreement 
to the contrary, be the first owner of the copyright, 
but where the work is an article or other contribution 
to a newspaper, magazine, or similar periodical, there 
shall, in the absence of any agreement to the contrary, 
be deemed to be reserved to the author a right to 
restrain the publication of the work, otherwise than 
as part of a newspaper, magazine, or similar 
periodical. 

(2) The owner of the copyright in any work may assign the 
right, either wholly or partially, and either generally or subject 
to limitations to the United Kingdom or any self-governing 
dominion or other part of His Majesty's dominions to which this 
Act extends, and either for the whole term of the copyright or 
for any part thereof, and may grant any interest in the right by 
licence, but no such assignment or grant shall be valid unless it 
is in writing signed by the owner of the right in respect of 
which the assignment or grant is made, or by his duly authorised 
agent: 
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Provided that, where the author of a work is the first owner A.D. 1.911. 

of the copyright therein, no assignment of the copyright, and 
no grant of any interest therein, made by him (otherwise than 
by will) after the passing of this Act, shall be operative to vest 
in the assignee or grantee any rights with respect to the copy- 
right in the work beyond the expiration of twenty-five years 
from the death of the author, and the reversionary interest 
in the copyright expectant on the termination of that period 
shall, on the death of the author, notwithstanding any agreement 
to the contrary, devolve on his legal personal representatives 
as part of his estate, and any agreement entered into by him 
as to the disposition of such reversionary interest shall be null 
and void, but nothing in this proviso shall be construed as 
applying to the assignment of the copyright in a collective 
work or a licence to publish a work or part of a work as part of 
a collective work. 

(3) Where, under any partial assignment of copyright, the 
assignee becomes entitled to any right comprised in copyright, 
the assignee as respects the right so assigned, and the assignor 
as respects the rights not assigned, shall be treated . for the 
purposes of this Act as the owner of the copyright, and. the 
provisions of this Act shall have effect accordingly. 

Civil Remedies. 

6.--(1) Where copyright in any work has been infringed, Civil remedies 
the owner of the copyright shall, except as otherwise provided for infringe- 

ment of copy- 
by this Act, be entitled to all such remedies by way of injune- right. 
tion or interdict, damages, accounts, and otherwise, as are or 
may be conferred by law for the infringement of a right. 

(2) The costs of all parties in any proceedings in respect of 
the infringement of copyright shall be in. the absolute discretion 
of the court. 

(3) In any action for infringement of copyright in any work, 
the work shall be presumed to be a work in which copyright 
subsists and the plaintiff shall be presumed to be the owner 
of the copyright, unless the defendant puts in issue the existence 
of the copyright, or, as the case may be, the title of the plaintiff, 
and where any such question is in issue, then- 

(a) if a name purporting to be that of the author of the 
work is printed or otherwise indicated thereon in the 
usual manner, the person whose name is so printed or 
indicated shall, unless the contrary is proved, be 
presumed to be the author of the work ; 

(b) if no name is so printed or indicated, or if the name so 
printed or indicated is not the author's true name or 
the name by which he is commonly known, and a name 
purporting to be that of the publisher or proprietor of 
the work is printed or otherwise indicated thereon in 
the usual manner, the person whose name is so printed 
or indicated shall, unless the contrary is proved, be 
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A.D. 1911. . presumed to be the owner of the copyright in the 
work for the purposes of proceedings in respect of the 
infringement of copyright therein. 

Rights of 7. All infringing copies of any work in which copyright 
owner against subsists, or of any substantial part thereof, and all plates used 
pss sing or or intended to be used for the production of such infringing 
dealing with copies, shall be deemed to be the property of the owner of infringing 
copies, &c. the copyright, who accordingly may take proceedings for the 

recovery of the possession thereof or in respect of the conversion 
thereof. 

Exemption of 8. Where proceedings are taken in respect of the infringe- 
innocent in- 
frin ment of the copyright in any work and the defendant in his aer from 
liability to pay defence alleges that he was not aware of the existence of the 
damages, &c. copyright in the work, the plaintiff shall not be entitled to any 

remedy other than an injunction or interdict in respect of the 
infringement if the defendant proves that at the date of the 
infringement he was not aware and had no reasonable ground 
for suspecting that copyright subsisted in the work. 

Restriction on 9.-(1) Where the construction of a building or other 
remedies in the 
case of archi- structure which infringes or which, if completed, would infringe 
tecture. the copyright in some other work has been commenced, the 

owner of the copyright shall not be entitled to obtain an 
injunction or interdict to restrain the construction of such 
building or structure or to order its demolition. 

(2) Such of the other provisions of this Act as provide that 
an infringing copy of a work shall be deemed to be the property 
of the owner of the copyright, or as impose summary penalties, 
shall not apply in any case to which this section. applies. 

Limitation of 10. An action in respect of infringement of copyright shall 
actions. not be commenced after the expiration of three years next after 

the infringement. 

Penalties for 
dealing with 
infringing 
copies, &c. 

Summary Remedies. 

11.- (1) If any person knowingly- 
(a) makes for sale or hire any infringing copy of a work 

in which copyright subsists ; or 
(b) sells or lets for hire, or by way of trade exposes or 

offers for sale or hire any infringing copy of any 
such work ; or 

(c) distributes infringing copies of any such work either 
for the purposes of trade or to such an extent as to 
affect prejudicially the owner of the copyright ; or 

(d) by way of trade exhibits in public any infringing copy 
of any such work ; or 

(e) imports for sale or hire into the United Kingdom 
any infringing copy of any such work : 

he shall be guilty of an offence under this Act and be liable on 
summary conviction to a fine not exceeding forty shillings for 
every copy dealt with in contravention of this section, but not 
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exceeding fifty pounds in respect of the same transaction ; or, in A.D. 1911. 
the case of a second or subsequent offence, either to such fine - 
or to imprisonment with or without hard labour.for a term not 
exceeding two months. 

(2) If any person knowingly makes or has in his possession 
any plate for the purpose of making infringing copies of any 
work in which copyright subsists, or knowingly and for his 
private profit causes any such work to be performed in public 
without the consent of the owner of the copyright, he shall be 
guilty of an offence under this Act, and be liable on summary 
conviction to a fine not exceeding fifty pounds, or, in the case 
of a second or subsequent offence, either to such fine or to 
imprisonment with or without hard labour for a term not 
exceeding two months. 

(3) The court before which any such proceedings are taken 
may, whether the alleged offender is convicted or not, order 
that all copies of the work or all plates in the possession of the 
alleged offender, which appear to it to be infringing copies or 
plates for the purpose of making infringing copies, be destroyed 
or delivered up to the owner of the copyright or otherwise dealt 
with as the court may think fit. 

(4) Nothing in this section shall, as respects musical works, 
affect the provisions of the Musical (Summary Proceedings) 2 Edw. 7. e.15. 
Copyright Act, 1902, or the Musical Copyright Act, 1906. a Edw. 7. c. 36. 

12. Any person aggrieved by a summary conviction of an Appeals to 
offence under the foregoing provisions of this Act may in quarter 

England and Ireland appeal to a court of quarter sessions and 
sessions. 

in Scotland under and in terms of the Summary Jurisdiction 
(Scotland) Acts. 

13. The provisions of this Act with respect to summary Extent of pro- 
remedies shall extend only to the United Kingdom. visions as to 

summary 
remedies. 

Importation of Copies. 

14.-(1) Copies made out of the United Kingdom of any Importation of 
work in which copyright subsists which if made in the United copies. 

Kingdom would infringe copyright, and as to which the owner 
of the copyright gives notice in writing by himself or his agent 
to the Commissioners of Customs and Excise, that lie is desirous 
that such copies should not be imported into the United 
Kingdom, shall not be so imported, and shall, subject to the 
provisions of this section, be deemed to be included in the table 
of prohibitions and restrictions contained in section forty-two 
of the Customs Consolidation Act, 1876, and that section shall 39 & 40 viet. 
apply accordingly. c. 36. 

(2) Before detaining any such copies or taking any further 
proceedings with a view to the forfeiture thereof under the law 
relating to the Customs, the Commissioners of Customs and 
Excise may require the regulations under this section, whether 
as to information, conditions, or other matters, to be complied 
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with, and may satisfy themselves in accordance with those 
regulations that the copies are such as are prohibited by this 
section to be imported. 

!3) The Commissioners of Customs and Excise may make 
regulations, either general or special, respecting the detention 
and forfeiture of copies the importation of which is prohibited 
by this section, and the conditions, if any, to be fulfilled before 
such detention and forfeiture, and may, by such regulations, 
determine the information, notices, and security to be given, and 
the evidence requisite for any of the purposes of this section, 
and the mode of verification of such evidence. 

(4) The regulations may apply to copies of all works the 
importation of copies of which is prohibited by this section, or 
different regulations may be made respecting different classes of 
such works. 

(5) The regulations may provide for the informant reim- 
bursing the Commissioners of Customs and Excise all expenses 
and damages incurred in respect of any detention made on his 
information, and of any proceedings consequent on such deten- 
tion ; and may provide for notices under any enactment repealed 
by this Act being treated as notices given under this section. 

(6) The foregoing provisions of this section shall have effect 
as if they were part of the Customs Consolidation Act, 1876 
Provided that, notwithstanding anything in that Act, the Isle of 
Man shall not be treated as part of the United Kingdom for the 
purposes of this section. 

(7) This section shall, with the necessary modifications, 
apply to the importation into a British possession to which this 
Act extends of copies of works made out of that possession. 

Delivery of Books to Libraries. 

15.----(1) The publisher of every book published in the 
United Kingdom shall, within one month after the publication, 
deliver, at his own expense, a copy of the book to the trustees of 
the British Museum, who shall give a written receipt for it. 

(2) He shall also, if written. demand is made before the 
expiration of twelve months after.publication, deliver within one 
month after receipt of that written demand or, if the demand 
was made before publication, within one month after publication, 
to some depot in London named in the demand a copy of the 
book for, or in accordance with the directions of, the authority 
having the control of each of the following libraries, namely : 

the Bodleian Library, Oxford, the University Library, Cambridge, 
the Library of the Faculty of Advocates at Edinburgh, and. the 
Library of Trinity College, Dublin, and subject to the provisions 
of this section the National Library of Wales. In the case of 
an encyclopedia, newspaper, review, magazine, or work pub- 
lished in a series of numbers or parts, the written demand may 
include all numbers or parts of the work which may be 
subsequently published. 
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(3) The copy delivered to the trustees of the British Museum A.D. 1911. 
shall be a copy of, the whole book with all maps and illustrations - 
belonging thereto, finished and coloured in the same manner as 
the best copies of the book are published, and shall be bound, 
sewed, or stitched together, and on the best paper on which the 
book is printed. 

(4) The copy delivered for the other authorities mentioned in 
this section shall be on the paper on which the largest number 
of copies of the book is printed for sale, and shall be in the 
like condition as the books prepared for sale. 

(5) The books of which copies are to be delivered to the 
National Library of Wales shall not include books of such 
classes as may be specified. in regulations to be made, by the 
Board of Trade. 

(6) If a publisher fails to comply with this section, he shall 
be liable on summary conviction to a fine not exceeding five 
pounds and the value of the book, and the fine shall be paid 
to the trustees or authority to whom the book ought to have 
been delivered. 

(7) For the purposes of this section, the expression " book " 
includes every part or division of a book, pamphlet, sheet of 
letterpress, sheet of music, map, plan, chart or table separately 
published, but shall not include any second or subsequent 
edition of a book unless such edition contains additions or 
alterations either in the letterpress or in the maps, prints, or 
other engravings belonging thereto. 

Special Provisions as to certain Works. 

16.-(l) In the case of a work of joint authorship, copyright Works of joint 
shall subsist during the life of the author who first dies and for authors. 

a term of fifty years after his death, or during the life of the 
author who dies last, whichever period is the longer, and 
references in this Act to the period after the expiration of any 
specified number of years from the death of the author shall 
be construed as references to the period after the expiration of 
the like number of years from the death of the author who 
dies first or after the death of the author who dies last, which- 
ever period may be the shorter, and in the provisions of this 
Act with respect to the grant of compulsory licences a reference 
to the date of - the death of the author who dies last shall be 
substituted for the reference to the date of the death of the author. 

i2) Where, in the case of a work of joint authorship, some 
one or more of the joint authors do not satisfy the conditions 
conferring copyright laid down by this Act, the work shall 
be treated for the purposes of this Act as if the other author 
or authors had been the sole author or authors thereof : 

Provided that the term of the copyright shall be the same 
as it would have been if all the authors had satisfied such 
conditions as aforesaid. 

(3) For the purposes of this Act, " a work of joint author- 
ship " means a work produced by the collaboration of two or 
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A.D. 1911. more authors in which the contribution of one author is not 
distinct from the contribution of the other author or authors. 

(4) Where a married woman and her husband are joint 
authors of a work the interest of such married woman therein 
shall be her separate property. 

Posthumous 17.-(1) In the case of a literary dramatic or musical work, 
works, 

or an engraving, in which copyright subsists at the date of the 
death of the author or, in the case of a work of joint authorship, 
at or immediately before the date of the death of the author who 
dies last, but which has not been published, nor, in the case of 
a dramatic or musical work, been performed in public, nor, in 
the case of a lecture, been delivered in public, before that date, 
copyright shall subsist till publication, or performance or 
delivery in public, whichever may first happen, and for a term 
of fifty years thereafter, and the proviso to section three of 
this Act shall, in the case of such a work, apply as if the author 
had died at the date of such publication or performance or 
delivery in public as aforesaid. 

(2) The ownership of an author's manuscript after his death, 
where such ownership has been acquired under a testamentary 
disposition made by the author and the manuscript is of a 
work which has not been published nor performed in public 
nor delivered in public, shall be prima facie proof of the 
copyright being with the owner of the manuscript. 

Provisions as 18. Without prejudice to any rights or privileges of the to Government 
publications. Crown, where any work has, whether before or after the com- 

mencement of this Act, been prepared or published by or under 
the direction or control of His Majesty or any Government 
department, the copyright in the work shall, subject to any 
agreement with the author, belong to His Majesty, and in such 
case shall continue for a period of fifty years from the date of 
the first publication of the work. 

Provisions as 19.-(1) Copyright shall subsist in records, perforated rolls, to mechanical 
instruments. and other contrivances by means of which sounds may be 

mechanically reproduced, in like manner as if such contrivances 
were musical works, but the term of copyright shall be fifty 
years from the making of the original plate from which the 
contrivance was directly or indirectly derived, and the person 
who was the owner of such original plate at the time when 
such plate was made shall be deemed to be the author of the 
work, and, where such owner is a body corporate, the body 
corporate shall be deemed for the purposes of this Act to reside 
within the parts of His Majesty's dominions to which this 
Act extends if it has established a place of business within 
such parts. 

(2) It shall not be deemed to be an infringement of copy- 
right in any musical work for any person to make within the 
parts of His Majesty's dominions to which this Act extends 
records, perforated rolls,. or other contrivances by means of 
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which the work may be mechanically performed, if such person A.D. 1911. 

proves-- 
(a) that such contrivances have previously been made by, or 

with the consent or acquiescence of, the owner of the 
copyright in the work ; and 

(b) that he has given the prescribed notice of his intention 
to make the contrivances, and has paid in the pre- 
scribed manner to, or for the benefit of, the owner of the 
copyright in the work royalties in respect of all such 
contrivances sold by him, calculated at the rate herein- 
after mentioned : 

Provided that- 
(i) nothing in this provision shall authorise any alterations 

in, or omissions from, the work reproduced, unless 
contrivances reproducing the work subject to similar 
alterations and omissions have been previously made 
by, or with the consent or acquiescence of, the 
owner of the copyright, or unless such alterations 
or omissions are reasonably necessary for the adapta- 
tion of the work to the contrivances in question ; 

and 
(ii) for the purposes of this provision, a musical work 

shall be deemed to include any words so closely 
associated therewith as to form part of the same 
work, but shall not be deemed to include a con- 
trivance by means of which sounds may be 
mechanically reproduced. 

(3) The rate at which such royalties as aforesaid are to be 
calculated shall- 

(a) in the case of contrivances sold within two years after 
the commencement of this Act by the person making 
the same, be two and one-half per cent. ; and 

(b) in the case of contrivances sold as aforesaid after the 
expiration of that period, five per cent. 

on the ordinary retail selling price of the contrivance calculated 
in the prescribed manner, so however that the royalty payable 
in respect of a contrivance shall, in no case, be less than a half- 
penny for each separate musical work in which copyright 
subsists reproduced thereon, and, where the royalty calculated as 
aforesaid includes a fraction of a farthing, such fraction shall be 
reckoned as a farthing : 

Provided that, if, at any time after the expiration of seven years 
from the commencement of this Act, it appears to the Board 
of Trade that such rate as aforesaid is no longer equitable, the 
Board of Trade may, after holding a public inquiry, make an 
order either decreasing or increasing that rate to such extent as 
under the circumstances may seem just, but any order so made 
shall ,be provisional only and shall not have any effect unless 
and until confirmed by Parliament ; but, where an order revising 
the rate has been so made and confirmed, no further revision shall 
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A.D. 1911. be made before the expiration of fourteen years from the date of 
the last revision. 

(4) If any such contrivance is made reproducing two or more 
different works in which copyright subsists and the owners of 
the copyright therein are different persons, the sums payable by 
way of royalties under this section shall be apportioned amongst 
the several owners of the copyright in such proportions as, 
failing agreement, may be determined by arbitration. 

(5) When any such contrivances by means of which a musical 
work may be mechanically performed have been made, then, for 
the purposes of this section, the owner of the copyright in the 
work shall, in relation to any person who makes the prescribed 
inquiries, be deemed to have given his consent to the making 
of such contrivances if he fails to reply to such inquiries within 
the prescribed time. 

(6) For the purposes of this section, the Board of Trade 
may make regulations prescribing anything which under this 
section is to be prescribed, and prescribing the mode in which 
notices are to be given and the particulars to be given in such 
notices, and the mode, time, and frequency of the payment of 
royalties, and any such regulations may, if the Board think fit, 
include regulations requiring payment in advance or otherwise 
securing the payment of royalties. 

(7) In the case of musical works published before the 
commencement of this Act, the foregoing provisions shall have 
effect, subject to the following modifications and additions :- 

(a) The conditions as to the previous making by, or with the 
consent or acquiescence of, the owner of the copyright 
in the work, and the restrictions as to alterations in or 
omissions from the work, shall not apply : 

(b) The rate of two and one-half per cent. shall be substituted 
for the rate of five per cent. as the rate at which 
royalties are to be calculated, but no royalties shall be 
payable in respect of contrivances sold before the first 
day of July, nineteen hundred and. thirteen, if con- 
trivances reproducing the same work had been lawfully 
made, or placed on sale, within the parts of His 
Majesty's dominions to which this Act extends before 
the first day of July, nineteen hundred and ten : 

(c) Notwithstanding any assignment made before the pass- 
ing of this Act of the copyright in a musical work, 
any rights conferred by this Act in respect of the 
making, or authorising the making, of contrivances by 
means of which the work may be mechanically per- 
formed shall belong to the author or his legal personal 
representatives and not to the assignee, and the royal- 
ties aforesaid shall be payable to, and for the benefit 
of, the author of the work or his legal personal repre- 
sentatives : 

(d) The saving contained in this Act of the rights and 
interests arising from, or in connexion with, action 
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taken before the commencement of this Act shall not A.D. 1911. 

be construed as authorising any person who has made 
contrivances by means of which the work may be 
mechanically performed to sell any such contrivances, 
whether made before or after the passing of this Act, 
except on the terms and subject to the conditions laid 
down in this section : 

(e) Where the work is a work on which copyright is con- 
ferred by an Order in Council relating to a foreign 
country, the copyright so conferred shall not, except to 
such extent as may be provided by the Order, include 
any rights with respect to the making of records, per- 
forated rolls, or other contrivances by means of which 
the work may be mechanically performed. 

(8) Notwithstanding anything in this Act, where a record,. 
perforated roll, or other contrivance by means of which sounds 
may be mechanically reproduced has been made before the com- 
mencement of this Act, copyright shall, as from the commence- 
ment of this Act, subsist therein in like manner and for the like 
term as if this Act had been in force at the date of the making 
of the original plate from which the contrivance was directly or 
indirectly derived. 

Provided that- 
(i) the person who, at the commencement of this Act, is 

the owner of such original plate shall be the first 
owner of such copyright ; and 

(ii) nothing in this provision shall be construed as con- 
ferring copyright in any such contrivance if the 
making thereof would have infringed copyright in 
some other such contrivance, if this provision had 
been in force at the time of the making of the 
first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall not be Provision as 

an infringement of copyright in an address of a political nature to political 

delivered at a public meeting to publish a report thereof in a 
speeches. 

newspaper. 

21. The term for which copyright shall subsist in photo- Provisions as 

graphs shall be fifty years from the making of the original to photo- 
graphs. 

negative from which the photograph was directly or indirectly 
derived, and the person who was owner of such. negative at the 
time when such negative was made shall be deemed to be the 
author of the work, and, where such owner is a body corporate, 
the body corporate shall be deemed for the purposes of this Act 
to reside within the parts of His Majesty's dominions to which 
this Act extends if it has established a place of business within 
such parts. 

22.-(1) This Act shall not apply to designs capable of Provisions as 

being registered under the Patents and Designs Act 1907 except to designs 
> > registrable 

designs which, though capable of being so registered, are not nnder7Edw.7. 

15 
c.29. 

406



[Cu. 46.] Copyright Act, 1911. [1 & 2 GEO. 51 

A.D. 1911. used or intended to be used as models or patterns to be multiplied 
by any industrial process. 

(2) General rules under section eighty-six of the Patents and 
Designs Act, 1907, may be made for determining the conditions 
under which a design shall be deemed to be used for such 
purposes as aforesaid. 

Works of 23. If it appears to His Majesty that a foreign country does 
foreign authors not give, or has not undertaken to give, adequate protection to 
first published the works of British authors, it shall be lawful for His Majesty in parts of 
His Majesty's by Order in Council to direct that such of the provisions of this 
dominions to Act as confer copyright on works first published within the 
which iot 

parts of His Majesty's dominions to which this Act extends, shall 
not apply to works published after the date specified in the 
Order, the authors whereof are subjects or citizens of such 
foreign country, and are not resident in His Majesty's dominions, 
and thereupon those provisions shall not apply to such works. 

Existing 24.-(1) Where any person is immediately before the coin- 
works. mencement of this Act entitled to any such right in any work 

as is specified in the first column of the First Schedule to this 
Act, or to any interest in such a right, he shall, as from that 
date, be entitled to the substituted right set forth in the second 
column of that schedule, or to the same interest in such a 
substituted right, and to no other right or interest, and such 
substituted right shall subsist for the term for which it would 
have subsisted if this Act had been in force at the date when 
the work was made and the work had been one entitled to 
copyright thereunder : 

Provided that- 
(a) if the author of any work in which any such right as 

is specified in the first column of the First Schedule 
to this Act subsists at the commencement of this Act 
has, before that date, assigned the right or granted 
any interest therein for the whole term of the right, 
then at the date when, but for the passing of this 
Act, the right would have expired the substituted 
right conferred by this section shall, in the absence 
of express agreement, pass to the author of the 
work, and any interest therein created before the 
commencement of this Act and then subsisting shall 
determine ; but the person who immediately before 
the date at which the right would so have expired 
was the owner of the right or interest shall be 
entitled at his option either- 

(i) on giving such notice as hereinafter men- 
tioned, to an assignment of the right or the grant 
of a similar interest therein for the remainder 
of the term of the right for such consideration 
as, failing agreement, may be determined by 
arbitration ; or 

(ii) without any such assignment or grant, to 
16 

407



El & 2 Gro. 5.] Copyright Act, 1911. [CA. 46.] 

continue to reproduce or perform the work in 'A.D. 1911. 
like manner as theretofore subject to the payment, 
if demanded by the author within three years after 
the date at which the right would have so expired, 
of such royalties to the author as, failing agree- 
ment, may be determined by arbitration, or, where 
the work is incorporated in a collective work and 
the owner of the right or interest is the proprietor 
of that collective work, without any such payment ; 

The notice above referred to must be given not 
more than one year nor less than six months before 
the date at which the right would have so expired, 
and must be sent by registered post to the author, 
or, if he cannot with reasonable diligence be found, 
advertised in the London Gazette and in two London 
newspapers : 

(b) where any person. has, before the twenty-sixth day of 
July nineteen hundred and ten, taken any action 
whereby he has incurred any expenditure or liability 
in connexion with the reproduction or performance 
of any work in a manner which at the time was 
lawful, or for the purpose of or with a view to the 
reproduction or performance of a work at a time 
when such reproduction or performance would, but 
for the passing of this Act, have been lawful, 
nothing in this section shall diminish or prejudice 
any rights or interest arising from or in connexion 
with such action which are subsisting and valuable 
at the said date, unless the person who by virtue 
of this section becomes entitled to restrain such 
reproduction or performance agrees to pay such 
compensation as, failing agreement, may be deter- 
mined by arbitration. 

(2) For the purposes of this section, the expression 
" author " includes the legal personal representatives of a 
deceased author. 

(3) Subject to the provisions of section nineteen sub- 
sections (7) and (8) and of section thirty-three of this Act, 
copyright shall not subsist in any work made before the com- 
mencement of this Act, otherwise than under, and in accordance 
with, the provisions of this section. 

Application to British Possessions. 

25.-(1) This Act, except such of the provisions thereof as Application of 
are expressly restricted to the United Kingdom, shall extend Act to British 

throughout His Majesty's dominions : Provided that it shall not dominions. 

extend to a self-governing dominion, unless declared by the 
Legislature of that dominion to be in force therein either without 
any modifications or additions, or with such modifications and 
additions relating exclusively to procedure and remedies, or 
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A.D. 1911, necessary to adapt this Act to the circumstances of the dominion, 
as may be enacted by such Legislature. 

(2) If the Secretary of State certifies by notice published in 
the London Gazette that any self-governing dominion has passed 
legislation under which works, the authors whereof were at the 
date of the making of the works British subjects resident else- 
where than in the dominion or (not being British subjects) were 
resident in the parts of His Majesty's dominions to which this 
Act extends, enjoy within the dominion rights substantially 
identical with those conferred by this Act, then, whilst such 
legislation continues in force, the dominion shall, for the purposes 
of the rights conferred by this Act, be treated as if it were a 
dominion to which this Act extends ; and it shall be lawful for 
the Secretary of State to give such a certificate as aforesaid, 
notwithstanding that the remedies for enforcing the rights, or 
the restrictions on the importation of copies of works, manu- 
factured in a foreign country, under the law of the dominion, 
differ from those under this Act. 

Legislative 
powers of self- 
governing 
dominions. 

26.-(1) The Legislature of any self-governing dominion 
may, at any time, repeal all or any of the enactments relating 
to copyright passed by Parliament (including this Act) so far 
as they are operative within that dominion : Provided that no 
such repeal shall prejudicially affect any legal rights existing at 
the time of the repeal, and that, on this Act or any part thereof 
being so repealed by the Legislature of a self-governing dominion, 
that dominion shall cease to be a dominion to which this Act 
extends. 

(2) In any self-governing dominion to which this Act does 
not extend, the enactments repealed by this Act shall, so far as 
they are operative in that dominion, continue in force until 
repealed by the Legislature of that dominion. 
' (3) Where His Majesty in Council is satisfied that the law 

of a self-governing dominion to which this Act does not extend 
provides adequate protection within the dominion for the works 
(whether published or unpublished) of authors who at the time 
of the making of the work were British subjects resident else- 
where than in that dominion, His Majesty in Council may, for 
the purpose of giving reciprocal protection, direct that this Act, 
except such parts (if any) thereof as may be specified in the 
Order, and subject to any conditions contained therein, shall, 
within the parts of His Majesty's dominions to which this Act 
extends, apply to works the authors whereof were, at the time of 
the making of the work, resident within the first-mentioned 
dominion, and to works first published in that dominion ; but, 
save as provided by such an Order, works the authors whereof 
were resident in a dominion to which this Act does not extend 
shall not, whether they are British subjects or not, be entitled to 
any protection under this Act except such protection as is by 
this Act conferred on works first published within the parts of 
His Majesty's dominions to which this Act extends;, 
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Provided that no such Order shall confer any rights within A.D. 19] 1. 

a self-governing dominion, but the Governor in Council of any 
self-governing dominion to which this Act extends, may, by 
Order, confer within that dominion the like rights as His Majesty 
in Council is, under the foregoing provisions of this subsection, 
authorised to confer within other parts of His Majesty's 
dominions. 

For the purposes of this subsection, the expression "a 
dominion to which this Act extends" includes a dominion 

which is for the purposes of this Act to be treated as if it were 
a dominion to which this Act extends. 

27. The Legislature of any British possession to which this ia«,ei. of 
Act extends may modify or add to any of the provisions of this Legislatures of 

Act in its application to the possession, but, except so far as British posses- 
sions to pass 

such modifications and additions relate to procedure and supplemental 
remedies, they shall apply only to works the authors whereof legislation. 

were, at the time of the making of the work, resident in the 
possession, and to works first published in the possession. 

28. His Majesty may, by Order in Council, extend this Act Application to 
to any territories under his protection and to Cyprus, and on protectorates. 

the making of any such Order, this Act shall, subject to the 
provisions of the Order, have effect as if the territories to which 
it applies or Cyprus were part of His Majesty's dominions to 
which this Act extends. 

PART L[. 

INTERNATIONAL COPYRIGHT. 

29.-(1) His Majesty may, by Order in Council, direct that Power to 
this Act (except such parts, if any, thereof as may be specified extend 

w<r> . to in the Order) shall apply- 
(a) to works first published in a foreign country to which 

the Order relates, in like manner as if they were first 
published within the parts of His Majesty's dominions 
to which this Act extends ; 

(b) to literary, dramatic, musical, and artistic works, or any 
class thereof, the authors whereof were at the time of 
the making of the work subjects or citizens of a 
foreign country to which the Order relates, in like 
manner as if the authors were British subjects ; 

(e) in respect of residence in a foreign country to which the 
Order relates, in like manner as if such residence were 
residence in the parts of His Majesty's dominions to 
which this Act extends ; 

and thereupon, subject to the provisions of this Part of this Act 
and of the Order, this Act shall apply accordingly : 

Provided that- 
(i) before making an Order in Council under this section 

in respect of any foreign country (other than a 
country with which His Majesty has entered into 
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A.D. 1911. a convention relating to copyright), His Majesty 
shall be satisfied that that foreign country has 
made, or has undertaken to make, such provisions, 
if any, as it appears to His Majesty expedient to 
require for the protection of works entitled to 
copyright under the provisions of Part I. of this 
Act ; 

(ii) the Order in Council may provide that the term of copy- 
right within such parts of His Majesty's dominions 
as aforesaid shall not exceed that conferred by the 
law of the country to which the Order relates ; 

(iii) the provisions of this Act as to the delivery of copies 
of books shall not apply to works first published in 
such country, except so far as is provided by the 
Order; 

(iv) the Order in Council may provide that the enjoy- 
ment of the rights conferred by this Act shall be 
subject to the accomplishment of such conditions 
and formalities (if any) as may be prescribed by 
the Order; 

(v) in applying the provision of this Act as to ownership 
of copyright, the Order in Council may make such 
modifications as appear necessary having regard to 
the law of the foreign country ; 

(vi) in applying the provisions of this Act as to existing 
works, the Order in Council may make such modi- 
fications as appear necessary, and may provide that 
nothing in those provisions as so applied shall be 
construed as reviving any right of preventing the 
production or importation of any translation in any 
case where the right has ceased by virtue of section 

49 & 50 Viet. five of the International Copyright Act, 1886. 
c. 

38. (2) An Order in Council under this section may extend to 
all the several countries named or described therein. 

Application of 30.-(1) An Order in Council under this Part of this Act 
Part 

h'posses. shall apply to all His Majesty's dominions to which this Act 
lions. extends except self-governing dominions and any other possession 

specified in the Order with respect to which it appears to His 
Majesty expedient that the Order should not apply. 

(2) The Governor in Council of any self-governing dominion 
to which this Act extends may, as respects that dominion, 
make the like orders as under this Part of this Act His Majesty 
in Council is authorised to make with respect to His Majesty's 
dominions other than self-governing dominions, and the pro- 
visions of this Part of this Act shall, with the necessary modifi- 
cations, apply accordingly. 

(3) Where it appears to His Majesty expedient to except 
from the provisions of any order any part of his dominions not 
being a self-governing dominion, it shall be lawful for His 
Majesty by the same or any other Order in Council to declare 
that sttch order and this Part of this Act shall not, and the 
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same shall not, apply to such part, except so far as is necessary A.D. 1911. 
for preventing any prejudice to any rights acquired previously 
to the date of such Order. 

PART III. 

SUPPLEMENTAL PROVISIONS. 

31. No person shall be entitled to copyright or any similar Abrogation of 

right in any literary, dramatic, musical, or artistic work, whether common law 

published or unpublished, otherwise than under and in accord- 
rights. 

ance with the provisions of this Act, or of any other statutory 
enactment for the time being in force, but nothing in this 
section shall be construed as abrogating any right or jurisdiction 
to restrain a breach of trust or confidence. 

32.-(1) His Majesty in Council may make Orders for Provisions as 
altering, revoking, or varying any Order in Council made under to orders in 

this Act, or under any enactments repealed by this Act, but any 
council. 

Order made under this section shall not affect prejudicially any 
rights or interests acquired or accrued at the date when the 
Order comes into operation, and shall provide for the protection 
of such rights and interests. 

(2) Every Order in Council made under this Act shall be 
published in the London Gazette and shall be laid before both 
Houses of Parliament as soon as may be after it is made, and 
shall have effect as if enacted in this Act. 

33. Nothing in this Act shall deprive any of the universities Saving of 

and colleges mentioned in the Copyright Act, 1775, of any Ayr bt 
copyright they already possess under that Act, but the remedies 15 Geo. 3. c. 53. 

and penalties for infringement of any such copyright shall be 
under this Act and not under that Act. 

34. There shall continue to be charged on, and paid out saving of com- 

of, the Consolidated Fund of the United Kingdom such annual pensation to 
certain 

compensation as was immediately before the commencement Of libraries. 
this Act payable in pursuance of any Act as compensation to a 
library for the loss of the right to receive gratuitous copies of 
books: 

Provided that this compensation shall not be paid to a library 
in any year, unless the Treasury are satisfied that the compensa- 
tion for the previous year has been applied in the purchase of 
books for the use of and to be preserved in the library. 

35.-(1) In this Act, unless the context otherwise requires,- Interpretation. 

" Literary work " includes maps, charts, plans, tables, and 
compilations ; 

" Dramatic work " includes any piece for recitation, choreo- 
graphic work or entertainment in dumb show, the 
scenic arrangement or acting form of which is fixed 
in writing or otherwise, and any cinematograph pro- 
duction where the arrangement or acting form or the 
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A- D. 1911. combination of incidents represented give the work 
an original character ; 

" Artistic work " includes works of painting, drawing, 
sculpture and artistic craftsmanship, and architectural 
works of art and engravings and photographs ; 

" Work of sculpture " includes casts and models ; 

" Architectural work of art " means any building or 
structure having an artistic character or design, in 
respect of such character or design, or any model for 
such building or structure, provided that the pro- 
tection afforded by this Act shall be confined to the 
artistic character u and design, and shall not extend 
to processes or methods of construction ; 

" Engravings " include etchings, lithographs, wood-cuts, 
prints, and other similar works, not being photo- 
graphs ; 

"Photograph" includes photo-lithograph and any work 
produced by any process analogous to photography ; 

" Cinematograph " includes any work produced by any 
process analogous to cinematography ; 

" Collective work " means- 
(a) an encyclopedia, dictionary, year book, or similar 

work ; 

(b) a newspaper, review, magazine, or similar 
periodical ; and 

(c) any work written in distinct parts by different 
authors, or in which works or parts of works of 
different authors are incorporated ; 

" Infringing," when applied to a copy of a work in which 
copyright subsists, means any copy, including any 
colourable imitation, made, or imported in contraven- 
tion of the provisions of this Act ; 

" Performance " means any acoustic representation of a 
work and any visual representation of any dramatic 
action in a work, including such a representation made 
by means of any mechanical instrument ; 

" Delivery," in relation to a lecture, includes delivery by 
means of any mechanical instrument ; 

" Plate " includes any stereotype or other plate, stone, 
block, mould, matrix, transfer, or negative used or 
intended to be used for printing or reproducing copies 
of any work, and any matrix or other appliance by 
which records, perforated rolls or other contrivances 
for the acoustic representation of the work are or are 
intended to be made ; 

" Lecture " includes address, speech, and sermon ; 

Self-governing dominion " means the Dominion of 
Canada, the Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, and 
Newfoundland. 
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(2) For the purposes of this Act (other than those relating to A.D. 1911. 
infringements of copyright), a work shall not be deemed to be 
published or performed in public, and a lecture shall not be 
deemed to be delivered in public, if published, performed in 
public, or delivered in public, without the consent or acquiescence 
of the author, his executors administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to 
be first published within the parts of His Majesty's dominions to 
which this Act extends, notwithstanding that it has been published 
simultaneously in some other place, unless the publication in 
such parts of His Majesty's dominions as aforesaid is colourable 
only and is not intended to satisfy the reasonable requirements 
of the public, and a work shall be deemed to be published 
simultaneously in two places if the time between the publication 
in one such place and the publication in the other place does not 
exceed fourteen days, or such longer period as may, for the time 
being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making 
of a work has extended over a considerable period, the conditions 
of this Act conferring copyright shall be deemed to have been 
complied with, if the author was, during any substantial part of 
that period, a British subject or a resident within the parts of 
His Majesty's dominions to which this Act extends. 

(5) For the purposes of the provisions of this Act as to 
residence, an author of a work shall be deemed to be a resident 
in the parts of His Majesty's dominions to which this Act extends 
if he is domiciled within any such part. 

36. Subject to the provisions of this Act, the enactments Repea 

mentioned in the Second Schedule to this Act are hereby 
repealed to the extent specified in the third column of that 
schedule : 

Provided that this repeal shall not take effect in any part of 
His Majesty's dominions until this Act comes into operation 
in that part. 

37.-(1) This Act may be cited as the Copyright Act, 1911. short title and 
(2) This Act shall come into operation- commence- 

(a) in the United Kingdom, on the first day of July 
meat. 

nineteen hundred and twelve or such earlier date 
as may be fixed by Order in Council ; 

(b) in a self-governing dominion to which this Act extends, 
at such date as may be fixed by the Legislature of 
that dominion ; 

(e) in the Channel Islands, at such date as may be fixed by 
the States of those islands respectively ; 

(d) in any other British possession to which this Act 
extends, on the proclamation thereof within the 
possession by the Governor. 
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A.D.1911. SCHEDULES. 

FIRST SCHEDULE. 

Section 24. 

Existing Right. 

EXISTING RIGHTS. 

Substituted Right. 

(a) In the case of Works other than Dramatic and Musical Works. 

Copyright - - - - - Copyright as defined by this Act.* 

(b) In the case of Musical and Dramatic Works. 

Both copyright and performing right Copyright as defined by this Act.* 

Copyright, but not performing right - Copyright as defined by this Act, 
except the sole right to perform 
the work or any substantial part 
thereof in public. 

Performing right, but not copyright - The sole right to perform the work 
in public, but none of the other 
rights comprised in copyright as 
defined by this Act. 

For the purposes of this Schedule the following expressions, where 
used in the first column thereof, have the following meanings :- 

Copyright," in the case of a work which according to the law 
in force immediately before the commencement of this Act 
has not been published before that date and statutory copyright 
wherein depends on publication, includes the right at common 
law (if any) to restrain publication or other dealing with the 
work ; 

"Performing right," in the case of a work which has not been 
performed in public before the commencement of this Act, 
includes the right at common law (if any) to restrain the per- 
formance thereof in public. 

* In the case of an essay, article, or portion forming part of and first published 
in a review, magazine, or other periodical or work of a like nature, the right shall 
be subject to any right of publishing the essay, article, or portion in a separate form 
to which the author is entitled at the commencement of this Act, or would, if this Act 
had not been passed, have become entitled under section eighteen of the Copyright 
Act, 1842. 
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10 & 11 Viet, 
c. 95. 
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25 & 26 Viet. 
c. 68. 

38 & 39 Viet. 
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Copyright Act, 1911. 

SECOND SCHEDULE. 

ENACTMENTS REPEALED. 

Short Title. 

The Engraving Copyright 
Act, 1734. 

The Engraving Copyright 
Act, 1767. 

The Copyright Act, 1775 - 

The Prints Copyright Act, 
1777. 

The Sculpture Copyright 
Act, 1814. 

The Dramatic Copyright Act, 
1833. 

The Lectures Copyright Act, 
1835. 

The Prints and Engravings 
Copyright (Ireland) Act, 
1836. 

The Copyright Act, 1836 - 

The Copyright Act, 1842 - 

The International Copyright 
Act, 1844. 

The Colonial Copyright Act, 
1847. 

The International Copyright 
Act, 1852. 

The Fine Arts Copyright 
Act, 1862. 

The International Copyright 
Act, 1875. 

The Customs Consolidation 

Extent of Repeal. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act, 

Sections one to six. In sec- 
tion eight the words "and, 

pursuant to any Act for 
the protection of copy- 
right engravings," and 
and in any such Act as 
aforesaid." Sections nine 

to twelve. 
The whole Act. 

Section forty - two, from 
c. 36. Act, 1876. "Books wherein" to " such 

copyright will expire." 
Sections forty-four, forty- 
five, and one hundred and 
fifty-two. 

45 & 46 Viet. The Copyright (Musical The whole Act. 
c. 40. Compositions) Act, 1882. 

49 & 50 Viet. The International Copyright The whole Act. 
c. 33. Act, 1886. 

.51 & 52 Viet. The Copyright (Musical The whole Act. 
c. 17. Compositions) Act, 1888. 

52 & 53 Viet. The Revenue Act, 1889 - Section one, from "Books first 
c. 42. published " to "as provided 

in that section." 

[CH. 46.] 

A.D. 1911. 

Section 36. 
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A.D. 1911. Session and 
Chapter. 

6 Edw. 7. c. 36 

Short Title. 

The Musical Copyright Act, 
1906. 

Extent of Repeal. 

In section three the words 
and which has been re- 
gistered in accordance 
with the provisions of the 
Copyright Act, 1842, or 
of the International 
Copyright Act, 1844, 
which registration may 
be effected notwithstand- 
ing anything in the In- 
ternational Copyright 
Act, 1886." 
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AN ACT TO REVISE, CONSOLIDATE, AMEND AND EMBODY IN THE FORM OF A
CODE THE LAW RELATING TO COPYRIGHT INDUSTRIAL DESIGNS, PATENTS, 
MARKS, TRADE NAMES AND UNFAIR COMPETITION AND PROVIDE FOR THE 

BETTER REGISTRATION, CONTROL AND ADMINISTRATION THEREOF AND FOR 
MATTERS CONNECTED THEREWITH OR INCIDENTAL THERETO.

BE it enacted by the Parliament of the Democratic Socialist Republic of Sri Lanka as 
follows:—
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1.  This Act may be cited as the Code of Intellectual Property Act, No. 52 of 1979, 
(hereinafter referred to as the “Code”) and shall come into operation on such date as the 
Minister may appoint by Order published in the Gazette (in this Code referred to as the 
“appointed date”).

PART I
ADMINISTRATION

Chapter I
Appointment of Director of Intellectual Property and his Duties

2.—(1)  There may be appointed a person to be or to act as Director of Intellectual 
Property of Sri Lanka (hereinafter referred to as the “Director”).

(2)  The Director shall
(a)  subject to the general direction of the Minister, be vested with the control and 

superintendence of the registration and administration of Industrial Designs, Patents, Marks 
and of any other matter, as provided by the Code and of all persons appointed for, or engaged 
in, the carrying out of the provisions of the Code;  and”

(b)  take all necessary steps to promote and encourage a national awareness of the 
subject of copyright by the organization of exhibitions, contests, seminars and publications 
and by the setting up of societies for the protection of copyright.

Deputy Directors and Assistant Directors
3.—(1)  There may from time to time be appointed a fit and proper person, or each of 

two or more such persons, to be or to act as a Deputy Director of Intellectual Property and 
such other Assistant Directors as the Minister may consider necessary.

(2)  Any person so appointed may exercise, perform or discharge any power, duty or 
function expressly conferred or imposed upon the Deputy Director or Assistant Director, as 
the case may be, and may, subject to the directions of the Minister and under the authority and 
control of the Director, exercise, perform or discharge any power, duty or function conferred 
or imposed upon the Director by or under this Code.

(3)  There shall be appointed such other officers and servants as may be necessary for 
the administration of the Code.

Office and Maintenance of Registers
4.—(1)  The Minister may by notification in the Gazette establish an office called the 

National Intellectual Property Office of Sri Lanka (hereinafter referred to as the “Office”) 
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which shall be the only office in Sri Lanka for the registration and administration of industrial 
designs, patents and marks and any other matter as provided by the Code.

(2)  All registers required to be kept and maintained under the provisions of this Code 
shall be kept and maintained under the supervision of the Director at the Office and such 
registers shall be the only legally recognized registers for the registration of industrial designs, 
patents and marks in Sri Lanka and in respect of any other matters as provided by the Code.

PART II
COPYRIGHT

Chapter II
Interpretation

6.  For the purposes of this Part—
“broadcasting” means the transmitting, for reception by the general public, by wireless 

or by means of wire, of sounds or of images and sounds;
“computer” means an electronic or other device having the capability of strong and 

processing information;
“computer program” means a set of instructions expressed in words, codes, schemes or 

in any other form, which is capable, when incorporated in a medium that a computer can read, 
of causing the computer to perform or achieve a particular task or result; 

“folklore” means all literary and artistic works created in Sri Lanka by various 
communities, passed on from generation to generation and constituting one of the basic 
elements of the traditional cultural heritage;

“performance” means a public performance or delivery of a work by any means 
whatsoever;

“published works” means works published in any manner whatsoever with the consent 
of their authors provided that the number of copies so published are sufficient to satisfy the 
reasonable requirements of the public, having regard to the nature of the work;

“reproduction” means the making of one or more copies of a literary, artistic or 
scientific work, in any material form including any sound or visual recording;

“works first published” means works first published in Sri Lanka, or works first 
published abroad but also published in Sri Lanka within thirty days from the earlier 
publication;

“work of joint authorship” means a work created by two or more authors in 
collaboration, in which the individual contributions are indistinguishable from each other.
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Works Protected
7.—(1)  Authors of original literary, artistic and scientific works shall be entitled to 

protection of their works under this Part.
(2)  Literary, artistic and scientific works shall include in particular—
(a)  books, pamphlets and other writings;
(b)  lectures, addresses, sermons and other works of the same nature;
(c)  dramatic and dramatico-musical works;
(d)  musical works, whether or not they are in written form and whether or not they 

include accompanying words;
(e)  choreographic works and pantomimes;
(f)  cinematographic, radiophonic and audio-visual works;
(g)  works of drawing, painting, architecture, sculpture, engraving, lithography and 

tapestry;
(h)  photographic works, including works expressed by processes analogous to 

photography;
(i)  works of applied art, whether handicraft or produced on an industrial scale;
(j)  illustrations, maps, plans, sketches and three-dimensional works relative to 

geography, topography, architecture or science;
(k)  computer programs.
(3)  Works shall be protected irrespective of their quality and the purpose for which they 

were created.
Derivative Works

8.—(1)  The following shall also be protected as original works—
(a)  translations, adaptations, arrangements and other transformations of literary, artistic 

or scientific works;
(b)  collections of literary, artistic or scientific works, such as encyclopaedias and 

anthologies which, by reason of the selection and arrangement of their contents, constitute 
intellectual creations;  and

(c)  works derived from Sri Lanka folklore.
(2)  The protection of any work referred to in subsection (1) shall be without prejudice 

to any protection of a pre-existing work utilized for the making of such work.
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Works Not Protected
9.  Notwithstanding the provisions of sections 7 and 8, Protection shall not extend to—
(a)  laws and decisions of courts and administrative bodies, as well as to official 

translations thereof;  and
(b)  news of the day published, broadcast or publicly communicated by any other 

means.
Economic Rights

10.  Subject to the provisions of sections 12 to 16 the author of a protected work shall 
have the exclusive right to do or authorize any other person to do the following acts in relation 
to the whole work or a part thereof—

(a)  reproduce the work;
(b)  make a translation, adaptation, arrangement, or other transformation of the work;
(c)  communicate the work to the public by performance, broadcasting, television or any 

other means.
Moral Rights

11.—(1)  The author of a protected work shall have the right—
(a)  to claim authorship of his work, in particular that his authorship be indicated in 

connection with any of the acts referred to in section 10, except when the work is included 
incidentally or accidentally when reporting current events by means of broadcasting or 
television;

(b)  to object to, and to seek relief in connection with, any distortion, mutilation or other 
modification of, and any other derogatory action in relation to, his work, where such action 
would be or is prejudicial to his honour or reputation.

(2)  The rights referred to in subsection (1) shall subsist for the life of the author and 
fifty years thereafter.  After his death, the said rights shall be exercisable by his heirs.

(3)  The rights referred to in subsection (1) shall be exercisable even where the author or 
his heirs do not have the rights referred to in section 10.

(4)  The rights referred to in subsection (1) shall not be transferable.
Works of Sri Lanka Folklore

12.—(1)  In the case of works of Sri Lanka folklore, the rights referred to in sections 10 
and 11 (1) shall be exercised by the Minister in charge of the subject of Culture.
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(2)  Works of Sri Lanka folklore shall be protected by all means available under this 
Part, without limitation in time.

(3)  Copies of works of Sri Lanka folklore made abroad and copies of translations, 
adaptations, arrangements, or other transformations of works of Sri Lanka folklore made 
abroad, without the authorization of the Minister in charge of the subject of Culture, shall be 
neither imported nor distributed.

Fair Use
13.  Notwithstanding the provisions of section 10, the following uses of a protected 

work, either in the original languages or in translation, shall be permissible without the 
author’s consent—

(a)  in the case of any work that has been lawfully published—
(i)  the reproduction, translation, adaptation, arrangement or other transformation of 

such work exclusively for the user’s own personal and private use;
(ii)  the inclusion, subject to mention of the source and the name of the author, of 

quotations from such work in another work, provided that such quotations are compatible 
with fair practice and their extent does not exceed that justified by the purpose, including 
quotations from newspaper articles and periodicals in the form of press summaries;

(iii)  the utilization of the work by way of illustration in publications, broadcasts or 
sound or visual recordings for teaching to the extent justified by the purpose, or the 
communication for teaching purposes of the work broadcast or televised for use in schools, 
education, universities and professional training:

Provided that such use is compatible with fair practice and that the source and the name 
of the author are mentioned in the publication, broadcast, television broadcast or recording;

(b)  in the case of any article published in newspapers or periodicals on current 
economic, political or religious topics, and in the case of any broadcast or televised work of 
the same character, the reproduction of such article or such work in the press, or the 
communication of it to the public, unless the said article when first published, or the said 
broadcast or televised work when broadcast or televised, was accompanied by an express 
condition prohibiting such use, and that the source of the work when used in the said manner 
is clearly indicated;

(c)  for the purposes of reporting on a current event by means of photography, 
cinematography or communication to the public, the reproduction or making available to the 
public, to the extent justified by the informatory purpose of any work that can be seen or 
heard in the course of the said current event;

(d)  the reproduction of works of art and of architecture in a film or television broadcast, 
and the communication to the public of the works so reproduced, if the said works are 
permanently located in a place where they can be viewed by the public or are included in the 
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film or television broadcast only by way of background or as incidental to the essential 
matters represented;

(e)  the reproduction, by sound recording, photographic or similar process, by public 
libraries, non-commercial documentation centres, scientific institutions and educational 
establishments, of literary, artistic or scientific works which have already been lawfully made 
available to the public:

Provided that such reproduction and the number of copies made are limited to the needs 
of their activities, do not conflict with the normal exploitation of the work and do not 
unreasonably prejudice the legitimate interests of the author;

(f)  the reproduction in the press of—
(i)  any political speech delivered in public or any speech delivered during legal 

proceedings, or
(ii)  any lecture, address, sermon or other work of the same nature delivered in public, 

provided that the use is exclusively for the purposes of current information,
the author retaining the right to publish a collection of such works.

Ephemeral Recordings
14.  Notwithstanding the provisions of section 10, any broadcasting or television 

organization may make, for the purpose of its own broadcasts or television broadcasts and by 
means of its own facilities, an ephemeral recording, in one or several copies, of any work 
which it is authorized to broadcast or televise.  All copies of such recording shall be destroyed 
within six months of the making thereof or within any longer period agreed to by the author:

Provided, however, that where such recording has an exceptional documentary 
character, one copy of it may be preserved in official archives, without prejudice to the 
application of the provisions of section 11.

Limitation of Right of Translation
15.  Where any work has not been published in Sinhala or Tamil within ten years from 

its having been published for the first time in its original language, it shall be lawful to 
translate the said work into Sinhala or Tamil, as the case may be, and to publish such 
translation, even without the authorization of, and without any payment to, the owner of the 
copyright of the work, without prejudice to the application of the provisions of section 11.

Limitation of Right of Sound Recording and Broadcasting
16.—(1)  Where the owner of the copyright in a musical work has already authorized a 

person to make a sound recording of the performance of the work, any other person may, if he 
cannot agree with the owner to make a sound recording of a performance of the same work, 
make a new sound recording of a performance of the said work without the authorization of 
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the owner, provided that such other person pays to the owner an equitable remuneration which 
amount shall be fixed by the Secretary to the Ministry of the Minister in charge of the subject 
of Culture.  The foregoing provisions shall apply also to any words accompanying the music.

(2)  Where any public broadcasting or television organization operating in and from 
Sri Lanka cannot agree with the owner of the copyright in any work which it wishes to 
transmit by broadcasting or television on the conditions on which the work may be broadcast 
or televised, it shall be entitled to proceed to such broadcasting or television even without the 
authorization of the owner, provided that it pays to the owner an equitable remuneration 
which amount shall be fixed by the Secretary to the Ministry of the Minister in charge of the 
subject of Culture.

(3)  The provisions of subsections (1) and (2) shall be without prejudice to the 
application of the provisions of section 11.

(4)  The mode and manner of the assessment and payment of remuneration under 
subsections (1) and (2) shall be as prescribed.

Ownership of Copyright
17.—(1)  The rights protected under this Part shall be owned in the first instance by the 

author or authors who created the work.  The authors of a work of joint authorship shall be 
co-owners of the said rights.

(2)  In the absence of proof to the contrary, the author of a work is the person under 
whose name the work is disclosed.

(3)  In the case of a work created by an author for any person or body of persons 
corporate or unincorporate in the course of his employment under a contract of service, or of a 
work commissioned from the author by such person or body of persons, the rights mentioned 
in section 10 shall, in the absence of contractual provisions to the contrary, be deemed to be 
transferred to the employer or to the person commissioning the work.

Transfer of Copyright
18.—(1)  The rights referred to in section 10 shall be transferable in whole or in part.
(2)  Any transfer, other than by operation of law, of a right referred to in section 10 shall 

be in writing signed by the transferor.
(3)  A transfer, in whole or in part of any right referred to in section 10, shall not include 

or be deemed to include the transfer of any other rights referred to therein.
(4)  When a contract provides for the total transfer of one of the rights referred to in 

section 10, the scope of such contract shall be limited to the exercise of such rights as are 
provided for in the contract.

(5)  The transfer of ownership of the only copy or of one or several copies of a work 
shall not imply or be deemed to imply the transfer of the copyright in the work.
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Duration of Economic Rights
19.—(1)  Unless expressly provided otherwise in this part, the rights referred to in 

section 10 shall be protected during the life of the author and for fifty years after his death.
(2)  In the case of a work of joint authorship the rights referred to in section 10 shall be 

protected during the life of the last surviving author and for fifty years after his death.
(3)  In the case of a work published anonymously or under a pseudonym, the rights 

referred to in section 10 shall be protected until the expiration of fifty years from the date on 
which such work was first lawfully published:

Provided that where, before the expiration of the said period, the author or the author’s 
identity is revealed or is no longer in doubt, the provisions of subsection (1) or subsection (2) 
shall apply as the case may be.

(4)  In the case of a cinematographic, radiophonic or audiovisual work, the rights 
referred to in section 10 shall be protected until the expiration of fifty years from the making 
of the work or, if the work is made available to the public during such period with the consent 
of the author, fifty years from the date of its communication to the public.

(5)  In the case of a photographic work or a work of applied art, the rights referred to in 
section 10 shall be protected until the expiration of twenty-five years from the making of the 
work.

(6)  Every period under the preceding provisions of this section shall run to the end of 
the calendar year in which it would otherwise expire.

Sound Recording
20.—(1)  The lawful maker of any sound recording shall, for a period of fifty years from 

the first publication of the sound recording, have the exclusive right to reproduce or authorize 
the reproduction of the sound recording.

(2)  The provisions of sections 14, 18, 19 (6), and 21 shall apply to sound recordings.
Infringements and Sanctions

21.—(1)  Any person who infringes any of the rights protected under this Part may be 
prohibited by injunction from continuing such infringement and may also be liable in 
damages.

(2)  The provisions of Chapter XXXII relating to infringements shall apply, mutatis 
mutandis, to the rights protected under this Part.

Fields of Application
22.  This Part shall apply to—

433



YH Collection of Laws for Electronic Access SRI LANKA

LK001EN Intellectual Property, Act (Code), 08/08/1979 (2000), page 14/78
No. 52 (No. 40)

(a)  works of authors who are nationals of, or have their habitual residence in, 
Sri Lanka;  and

(b)  works first published in Sri Lanka, irrespective of the nationality or residence of 
their authors;  and

(c)  all works which, by virtue of treaties entered into by Sri Lanka, are to be protected, 
as well as to works of Sri Lanka folklore.

Abrogation of Common Law Rights
23.  No copyright, or right in the nature of copyright, shall subsist otherwise than by 

virtue of this Part or of any other enactment made in that behalf.
Rights Under Other Laws

24.  The provisions of this Part shall not affect any rights hereinbefore acquired under 
the common law or any other law.

PART III
INDUSTRIAL DESIGNS

Chapter III
Scope of this Part and Definitions

25.  The protection of industrial designs provided under this Part shall be in addition to 
and not in derogation of any other protection provided under any other written law, in 
particular under Part II of this Code.

Conditions for Protection
26.  The protection provided under this Part shall—
(1)  apply only to new industrial designs;
(2)  not apply to an industrial design which consists of any scandalous design or is 

contrary to morality or public order or which, in the opinion of the Director or the Court, is 
likely to offend the religious or racial susceptibilities of any community.

Definition of Industrial Design
27.  For the purposes of this Part any composition of lines or colours or any three 

dimensional form, whether or not associated with lines or colours, that gives a special 
appearance to a product of industry or handicraft and is capable of serving as a pattern for a 
product of industry or handicraft shall be deemed to be an industrial design:
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Appointment  and
powers of the
Director-General.

[Certified on 12th November, 2003]

L.D.—O. 54/2002.

AN ACT TO PROVIDE FOR THE LAW RELATING TO INTELLECTUAL

PROPERTY AND FOR AN EFFICIENT PROCEDURE FOR THE REGISTRATION,
CONTROL AND ADMINISTRATION THERE OF ; TO AMEND THE CUSTOMS

ORDINANCE (CHAPTER 235) AND THE HIGH COURT OF THE PROVINCES

(SPECIAL) PROVISIONS ACT, NO. 10 OF 1996 ; AND TO PROVIDE FOR

MATTERS CONNECTED THEREWITH OR INCIDENTAL THERETO

BE it enacted by the Parliament of the Democratic Socialist
Republic of Sri Lanka as follows :—

1. This Act may be cited as the Intellectual Property
Act, No. 36 of 2003.

PART I

ADMINISTRATION

2. (1) There shall be a person to be or to act as the
Director-General of Intellectual Property of Sri Lanka
(hereinafter referred to as the “Director-General”).

(2) The Director-General shall—

(a) be vested with the power of implementation of the
provisions of this Act, the control and
superintendence of the registration and
administration of Industrial Designs, Patents, Marks
and of any other matter as provided by the Act, and
the supervision and control of all persons appointed
for, or engaged in, the implementation of the
provisions of this Act ; and

(b) take all necessary steps to promote and encourage
national awareness of the subject of Intellectual
Property including copyright and related rights by
organisation of exhibitions, contests, seminars and
publications and by promoting and encouraging the
establishment and proper functioning of
organisations or societies to protect and administer
copyright and related rights under Part II of the Act.

Short title.

437



2 Intellectual Property Act, No. 36 of 2003

(3) The Director-General shall comply with the general
policy of the government with respect to subject of
intellectual property and with any general or special
directions issued by the Minister in relation to such policy.

3. (1) There may from time to time be appointed a fit
and proper person or persons, to be or to act as  Director of
Intellectual Property and such other Deputy Directors for
the proper implementation and administration of the
provisions of this Act.

(2) Any person so appointed may exercise, perform and
discharge any power, duty or function expressly conferred
or imposed upon the Director or the Deputy directors, as the
case may be, and may, subject to the directions of the Minister
and under the authority and control of the Director-General,
exercise, perform and discharge any powder, duty or function
conferred or imposed upon the Director-General by or under
this Act.

(3) There shall be appointed such other officers and
servants as may be necessary for the administration of the
Act.

4. (1) There shall be an office called the National
Intellectual Property Office of Sri Lanka (hereinafter referred
to as the “Office”). Such office shall be the sole office in Sri
Lanka for the registration and administration of Industrial
designs, patents, marks and any other matter as provided by
the Act.

(2) All registers  required to be kept and maintained
under the provisions of this Act shall be kept and maintained
under the supervision of the Director-General at the Office
and such registers shall be the only legally recognized
registers in Sri Lanka for the registration of industrial designs,
patents, marks and any other matter as provided by the Act.

Office and
maintenance of
registers.

Director and
Deputy Directors.
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PART II

CHAPTER I

COPYRIGHT

5. For the purposes of this Part—

“audiovisual work” means a work that consists of a
series of related images which impart the
impression of motion, with or without
accompanying sounds, susceptible of being made
visible, and where accompanied by sounds
susceptible of being made audible ;

“author” means the physical person who has created
the work ;

“broadcasting” means the communication of a work,
a performance or a sound recording to the public
by wireless transmission, including transmission
by satellite ;

“collective work” means a work created by two or more
physical persons at the initiative and under the
direction of a physical person or legal entity, with
the understanding that it will be disclosed by the
latter person or entity under his or its own name
and that the identity of the contributing physical
persons will not be indicated ;

“communication to the public” means the transmission
to the public by wire or without wire of the images
or sounds, or both, of a work, a performance or a
sound recording including the making available
to the public of a work, performance or sound
recording in such a way that members of the public
may access them from a place and at a time
individually chosen by them ;

Interpretation.
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“computer” means an electronic or similar device
having information processing capabilities ;

“computer program” is a set of instructions expressed
in words, codes, schemes or in any other form,
which is capable, when incorporated in a medium
that the computer can read, of causing a computer
to perform or achieve a particular task or result ;

“economic rights” means the rights referred to in
section 9 ;

“expression of folklore” means a group oriented and
tradition based creation of groups or individuals
reflecting the expectation of the community as an
adequate expression of its cultural and social
identity, its standards and values as transmitted
orally, by imitation or by other means, including :

(a) folktales, folk poetry, and folk riddles ;

(b) folk songs and instrumental folk music ;

(c) folk dances and folk plays ;

(d) productions of folk arts in particular,
drawings, paintings, carvings, sculptures,
pottery, terracotta, mosaic, woodwork,
metalware, jewellery, handicrafts, costumes,
and indigenous textiles ;

“infringement” means an act that violated any right
protected under this Part ;

“moral rights” means rights referred to in section 10 ;

“performers” means singers, musicians, and other
persons who sing, deliver, declaim, play in, or
otherwise perform, literary or artistic works or
expressions of folklore ;
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“photographic work” means the recording of light or
other radiation on any medium on which an image
is produced or from which an image may be
produced, irrespective of the technique (chemical,
electronic or other) by which such recording is
made, a still picture extracted from an audiovisual
work shall not be considered a “photographic
work” but a part of the audiovisual work
concerned ;

“producer” of an audiovisual work or a sound recording
means the physical person or legal entity that
undertakes the initiative and responsibility for the
making of the audiovisual work or sound
recording ;

“public display” means the showing of the original or
a copy of a work—

(a) directly ;

(b) by means of a film, slide, television image
or otherwise on screen ;

(c) by means of any other device or process ; or

(d) in the case of an audiovisual work, the
showing of individual images
nonsequentially at a place or places where
persons outside the normal circle of a family
and its closest social acquaintances are or
can be present, irrespective of whether they
are or can be present at the same place and
time or at different places or times, and where
the work can be displayed without
communication to the public within the
meaning of the definition of the expression
“Communication to the Public”;

“public lending” means the transfer of the possession
of the original or a copy of a work or a sound
recording for a limited period of time for non-
profit making purposes, by an institution, the
services of which are available to the public, such
as a public library or archives ;
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“public performance” means—

(a) in the case of a work other than an
audiovisual work, the recitation, playing,
dancing, acting or otherwise performing the
work in public either directly or by means
of any device or process ;

(b) in the case of an audiovisual work, the
showing of images in sequence or the
making of accompanying sound audible in
public ; and

(c) in the case of a sound recording, making
the recording sounds audible at a place or
at places where persons outside the normal
circle of the family and its closest
acquaintances are or can be present,
irrespective of whether they are or can be
present at the same place and time, or at
different places or times, and where the
performance can be perceived without the
need for communication to the public within
the meaning of the definition of the
expression“communication to the public” ;

“published” means a work or a sound recording—

(a) copies of which have been made available
to the public in a reasonable quantity for sale,
rental, public lending or for transfer of the
ownership or the possession of the copies ;
or

(b) which has been made available to the public
by means of an electronic system :

Provided that, in the case of a work, the
making available to the public took place with
the consent of the owner of the copyright, and
in the case of a sound recording, with the
consent of, the producer of the sound
recording or his successor in title ;
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“rental” means the transfer of the possession of the
original or a copy of a work or sound recording
for a limited period of time for profit making
purposes ;

“reproduction” means the making of one or more
copies of a work or sound recording in any
material form, including any permanent or
temporary storage of a work or sound recording
in electronic form ;

“sound recording” means any exclusively aural fixation
of the sounds of a performance or of other sounds,
regardless of the method by which the sounds are
fixed or the medium in which the sounds are
embodied ; it does not include a fixation of sounds
and images, such as the sounds incorporated in
an audiovisual work ;

“work” means any literary, artistic or scientific work
referred to in section 6 ;

“work of applied art” means an artistic creation with
utilitarian functions or incorporated in a useful
article, whether made by hand or produced on an
industrial scale ;

“work of joint authorship” means a work to the creation
of which two or more authors have contributed,
provided the work does not qualify as “a collective
work”.

6. (1) The following works shall be protected as literary,
artistic or scientific work (hereinafter referred to as “works”)
which are original intellectual creations in the literary, artistic
and scientific domain, including and in particular—

(a) books, pamphlets, articles, computer programs and
other writings ;

(b) speeches, lectures, addresses, sermons and other
oral works ;

Works protected.
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(c) dramatic, dramatic-musical works, pantomimes,
choreographic works and other works created for
stage productions ;

(d) stage production of works specified in paragraph
(c) and expressions of folklore that are apt for such
productions ;

(e) musical works, with or without accompanying
words ;

(f) audiovisual works ;

(g) works of architecture ;

(h) works of drawing, painting, sculpture, engraving,
litho-graphy, tapestry and other works of fine art ;

(j) photographic works ;

(k) works of applied art ;

(l) illustrations, maps, plans, sketches and three
dimensional works relative to geography,
topography, architecture or science.

(2) The works specified in subsection (1) of this section
shall be protected by the sole fact of their creation and
irrespective of their mode or form of expression, as well as
of their content, quality and purpose.

7. (1) The following shall also be protected as works :—

(a) translations, adaptations, arrangements and other
transformations or modifications of works ; and

(b) collections of works and collections of mere data
(data bases), whether in machine readable or other
form, provided that such collections are original
by reason of the selection, co-ordination or
arrangement of their contents.

Derivative works.
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(2) The protection of any work referred to in subsection
(1) shall be without prejudice to any protection of a pre-
existing work incorporated in, or utilized for, the making of
such a work.

8. Notwithstanding the provisions of sections 6 and 7,
no protection shall be extended under this Part —

(a) to any idea, procedure, system, method of operation,
concept, principle, discovery or mere data, even if
expressed, described, explained, illustrated or
embodied in a work ;

(b) to any official text of a legislative, administrative
or legal nature, as well as any official translation
thereof ;

(c) to news of the day published, broadcast, or publicly
communicated by any other means.

9. (1) Subject to the provisions of sections 11 to 13 the
owner of copyright of a work shall have the exclusive right
to carry out or to authorize the following acts in relation to
the work —

(a) reproduction of the work ;

(b) translation of the work ;

(c) adaptation, arrangement or other transformation of
the work ;

(d) the public distribution of the original and each copy
of the work by sale, rental, export or otherwise ;

(e) rental of the original or a copy of an audiovisual
work, a work embodied in a sound recording, a
computer program, a data base or a musical work
in the form of notation, irrespective of the ownership
of the original or copy concerned ;

Works not
protected.

Economic rights.
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(f) importation of copies of the work, (even where the
imported copies were made with the authorization
of the owner of the copyright) ;

(g) public display of the original or a copy of the work ;

(h) public performance of the work ;

(j) broadcasting of the work ; and

(k) other communication to the public of the work.

(2) The provisions of subsection (1) of this section shall
apply to both the entire work and a substantial part thereof.

(3) The rights of rental in terms of paragraph (e) of
subsection (1) shall not apply to rental of computer programs
where the program itself is not the essential object of the rental.

(4) Notwithstanding the provisions of paragraph (d) of
subsection (1), the owner of a work or a copy of a work
lawfully made or any person authorized in that behalf by
such owner, is entitled without the authority of the owner of
the copyright, to sell or otherwise dispose of that copy.

10. (1) The author of a work shall  independently of
his economic rights and even where he is no longer the owner
of those economic rights, have the following rights :—

(a) to have his name indicated prominently on the
copies and in connection with any public use of his
work, as far as practicable ;

(b) the right to use a pseudonym and not have his name
indicated on the copies and in connection with any
public use of his work ;

(c) to object to any distortion, mutilation or other
modification of, or other derogatory action in
relation to, his work which would be prejudicial to
his honour or reputation.

Moral Rights.
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(2)  No right mentioned in subsection (1) shall be
transmissible during the life time of the author, however on
the death of the author, the right to exercise any of those
rights shall be transmissible by testamentary disposition or
by operation of law.

(3) The author may waive any of the moral rights
mentioned in subsection (1), provided that such a waiver is
in writing and clearly specifies the right or rights waived
and the circumstances to which the waiver applies :

Provided that where any waiver of the rights under
paragraph (c) of subsection (1) specifies the nature and extent
of the modification or other action in respect of which the
right is waived, subsequent to the death of the author, the
physical person or legal entity upon whom or which the moral
rights have devolved shall have the right to waive the said
rights.

11. (1) Notwithstanding the provisions of subsection
(1) of section 9, the fair use of a work, including such use by
reproduction in copies or by any other means specified by
that section, for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom
use), scholarship or research, shall not be an infringement
of copyright.

(2) The following factors shall be considered in
determining whether the use made of a work in any particular
case is fair use :—

(a) the purpose and character of the use, including
whether such use is of a commercial nature or is
for non-profit educational purposes ;

(b) the nature of the copyrighted work ;

(c) the amount and substantiality of the portion used
in relation to the copyrighted work as a whole ; and

(d) the effect of the use upon the potential market for,
or value of, the copyrighted work.

Fair use.
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(3) The acts of fair use shall include the circumstances
specified in section 12.

12. (1) Notwithstanding anything contained in
paragraph (a) of subsection (1) of section 9 and subject to
the provisions of subsection (2) of this section, the private
reproduction of a published work in a single copy shall be
permitted without the authorization of the owner of the
copyright, where the reproduction is made by a physical
person from a lawful copy of such work exclusively for his
own personal purposes.

(2) The permission under subsection (1) of this section
shall not be extended to the reproduction—

(a) of a work of architecture in the form of a building
or other constructions ;

(b) in the form of reprography of the whole or a
substantial part of a book or of a musical work in
the form of notations ;

(c) of the whole or a substantial part of a data base ;

(d) of a computer program, except as provided in
subsection (7) ; and

(e) of any work, in case the reproduction would conflict
with a normal exploitation of the work or would
otherwise unreasonably prejudice the legitimate
interests of the owner of the copyright.

(3) Notwithstanding the provisions of paragraph (a) of
subsection (1) of section 9, the reproduction, in the form of
a quotation, of a short part of a published work shall be
permitted without authorization of the owner of copyright :

Provided that the reproduction is compatible with fair
practice and does not exceed the extent justified by the
purpose of such reproduction. The quotation shall be
accompanied by an indication of the source and the name of
the author, if his name appears in the work from which the
quotation is taken.

Act of fair use.
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(4)  Notwithstanding the provisions of parargraph (a)
of subsection (1) of section 9, the following acts shall be
permitted without the authorization of the  owner of the
copyright :—

(a) the reproduction of a short part of a published work
for teaching purposes by way of illustration, in
writing or sound or visual recordings, provided that
the reproduction is compatible with fair practice
and does not exceed the extent justified by the
purpose of such reproduction;

(b) the reprographic reproduction for face to face
teaching in any educational institution the activities
of which do not serve direct or indirect commercial
gain, of published articles, other short works or short
extracts of works, to the extent justified by the
purpose, provided that the act of reproduction is an
isolated one occurring, if repeated, on separate and
unrelated occassions :

Provided however the source of the work
reproduced and the name of the author shall be
indicated as far as practicable on all copies made
under this subsection.

(5) Notwithstanding the provisions of paragraph (a) of
subsection (1) of section 9, any library or archives, whose
activities do not serve any direct or indirect commercial gain
may, without the authorization of the owner of copyright,
make a single copy of the work by reprographic
reproduction—

(a) where the work reproduced is a published article,
other short work or short extract of a work, and
where the purpose of the reproduction is to satisfy
the request of a physical person :

Provided that—

(i) the library or archives is satisfied that the
copy will be used solely for the purposes of
study, scholarship or private research,
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(ii) the act of reproduction is an isolated
occurance,  occurring if repeated, on
separate and unrelated occasions ;

(b) where the copy is made in order to preserve and, if
necessary replace a copy, or to replace a copy which
has been lost, destroyed or rendered unusable in
the permanent collection of another similar library
or archives :

Provided that it is not possible to obtain such a
copy under reasonable conditions ; and

Provided further, that the act of reprographic
reproduction is an isolated occurance occurring if
repeated, on separate and unrelated occasions.

(6) Notwithstanding the provisions of paragraphs (a),
(h) and (j) of subsection (1) of section 9, and subject to the
condition that the source and the name of the author is
indicated as far as practicable, the following acts shall be
permitted in respect of a work without the authorization of
the owner of copyright—

(a) the reproduction in a newspaper or periodical,
manner of  broadcasting or other manner of
communication to the public, of an article published
in a newspaper or periodical on current economic,
political or religious topics or a broadcast or
communication relating to the same, and such
permission shall not apply where the right to
authorize reproduction, broadcasting or other
communication to the public is expressly reserved
on the copies, by the owner of copyright, or in
connection with broadcasting or other
communication to the public of the work ;

(b) for the purpose of reporting current events, the
reproduction and the broadcasting or other
communication to the public of short excerpts of a 450
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work seen or heard in the course of such events, to
the extent that it is justified by the purpose of such
reproduction;

(c) the reproduction in a newspaper or periodical,
broadcasting or other manner of communication to
the public, of a political speech, a lecture, address,
sermon or other work of a similar nature delivered
in public, or a speech delivered during legal
proceedings, to the extent that it is justified by
reason of the fact of providing current information.

(7) (a) Notwithstanding anything contained in
paragraphs(a) and (c) of subsection (1) of section 9,
reproduction in a single copy or the adaptation of a computer
program by the lawful owner of a copy of that computer
programe, shall be permitted without the authorization of
the owner of copyright provided that the copy or adaptation
is necessary—

(i) for use of the computer program with a computer
for the purpose and extent for which the computer
program has been obtained ;

(ii) for archival purposes and for replacement of the
lawfully owned copy of the computer program in
the event that the said copy of the computer program
is lost, destroyed or rendered unusable.

(b) No copy or adaptation of a computer program shall
be used for any purpose other than those specified in
paragraph (a), and any such copy or adaptation shall be
destroyed in the event that continued possession of the copy
of the computer program ceases to be lawful.

(8) Notwithstanding the provisions of paragraph (f) of
subsection (1) of section 9, the importation of a copy of a
work by a physical person for his own personal purposes
shall be permitted without the authorization of the owner of
copyright.
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(9) Notwithstanding anything contained in paragraph
(g) of subsection (1) of section 9, the public display of
originals or copies of works shall be permitted without the
authorization of the owner of copyright :

Provided that the display is made other than by means of
a film, slide, television image or otherwise on screen or by
means of any other device or process :

Provided further,  the work has been published or the
original or the copy displayed has been sold, given away or
otherwise transferred to another person by the author or his
successor in title.

(10) Notwithstanding anything contained in this Part,
the following shall not be an infringement of copyright :–

(a) the performance or display of a work for educational
or teaching purposes by government or non profit
educational institutions, in classrooms or similar
places set aside  for education :

Provided that, in the case of an audiovisual work,
the performance or the display of individual images,
is given by means of a lawfully made copy, or the
person responsible for the performance did not know
or had no reason to believe that the copy was not
lawfully made.

(b) the communication of a transmission embodying a
performance or display of a work by the public
reception of the transmission on a single receiving
apparatus, of a kind commonly used in private
homes, unless –

(i) a direct charge is made to see or hear the
transmission ; or

(ii) the transmission thus received is further
transmitted to the public.
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13. (1) Subject to the provisions of subsections (2), (3),
(4) and (5), the economic and moral rights shall be protected
during the life time of the author and for a further period of
seventy years from the date of his death.

(2) In the case of a work of joint authorship, the
economic and moral rights shall be protected during the
life of the last surviving author and for a further period of
seventy years from the date of the death of the last surviving
author.

(3) In the case of a collective work, other than a work
of applied art, and in the case of an audiovisual work, the
economic and moral rights shall be protected for seventy
years from the date on which the work was first published,
or failing publication within seventy years from the making
of the   work.

(4) In the case of a work published anonymously or
under a pseudonym, the economic  and moral rights shall be
protected for seventy years from the date on which the work
was first published :

Provided that, where the author’s identity is revealed or
is no longer in doubt before the expiration of the said period,
the provisions of subsection (1) or subsection (2) shall apply,
as the case may require.

(5) In the case of work of applied art, the economic and
moral rights shall be protected for twenty-five years from
the date of the making of the work.

(6) Every period provided for under the preceding
subsections shall run to the end of the calendar year in which
it would otherwise expire.

14. (1) Subject to the provisions of subsections (2), (3),
(4) and (5), of this section, the author who  created the work
shall be the original owner of economic rights.

Original
ownership of
economic rights.

Duration of
copyright.

453



18 Intellectual Property Act, No. 36 of 2003

(2) In respect of a work of joint authorship, the co-
authors shall be the original owners of the economic rights.
If, however, a work of joint authorship consists of parts that
can be used separately and the author of each part can be
identified, the author of each part shall be the original owner
of the economic rights in respect of the part that he has
created.

(3) In respect of a collective work, the physical person
or legal entity at the initiative, and under the direction, of
whom or which the work has been created shall be the
original owner of the economic rights.

(4) In respect of a work created by an author employed
by a physical person or legal entity in the course of his
employment, the original owner of the economic rights shall,
unless provided otherwise by way of a contract, be the
employer. If the work is created pursuant to a commission,
the original owner of economic rights shall be, unless
otherwise provided in a contract, the person who
commissioned the work.

(5) In respect of an audiovisual work, the original owner
of the economic rights shall be the producer, unless otherwise
provided in a contract. The co-authors of the audiovisual
work and the authors of the pre-existing works, included in,
or adapted for, the making of the audiovisual work shall,
however, maintain their economic rights in their contributions
or pre-existing works, respectively, to the extent that those
contributions or pre existing works can be the subject of
acts covered by their economic rights separately from the
audiovisual work.

15. (1) The physical person whose name is indicated
as the author on a work in the usual manner shall, in the
absence of proof to the contrary, be presumed to be the author
of the work. The provisions of this section shall be applicable
even if the name is a pseudonym, where the pseudonym
leaves no doubt as to the identity of the author.

(2) The physical person or legal entity whose name
appears on an audio-visual work shall, in the absence of
proof to the contrary, be presumed to be the producer of the
said work.

Presumption of
authorship and of
representation of
the author.
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16. (1) The owner of a copyright may -

(a) grant licence to a physical person or legal entity to
carry out all or any of the acts relating to the
economic rights referred to in section 9 ;

(b) assign or transfer in whole or any part of the
economic rights referred to in section 9.

(2) Any assignment or transfer of an economic right,
and any licence to do such an act subject to authorization by
the owner of the copyright, shall be in writing signed by the
assignor and the assignee, transferor and the transferee or
by the licensor and the licensee, as the case may be.

(3) An assignment or transfer in whole or in part of any
economic right, or a licence to do an act subject to
authorization by the owner of copyright, shall not include or
be deemed to include the assignment or transfer or licence
in respect of any other rights not expressly referred to therein.

CHAPTER I I

RELATED RIGHTS

[PROTECTION OF RIGHTS OF PERFORMERS, PRODUCERS OF SOUND

RECORDING AND BROADCASTING ORGANIZATION]

17. (1) Subject to the provisions of section 21, a
performer shall have exclusive right to carry out or to
authorize any of the following acts :—

(a) the broadcasting or other communication to the
public of his performance or a substantial part
thereof, except where the broadcasting, or the other
communication—

(i) is made from a fixation of the performance,
other than a fixation made in  terms of section
21 ; or

Rights requiring
authorization of
performers.

Assignment or
licence of
author’s rights.
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(ii) is a re-broadcasting, made or authorized by
the organisation initially broadcasting the
performance or substantial part thereof ;

(b) the fixation of his unfixed performance or
substantial part thereof ;

(c) the reproduction of a fixation of his performance
or substantial part thereof.

(2) Once the performer has authorized the incorporation
of his performance in a audiovisual fixation, the provisions
of subsection (1) shall have no further application.

(3) Nothing in this section shall be construed to deprive
performers of the right to enter into contracts in respect of
their performances on terms and conditions more favourable
to them.

(4) The rights under this section shall be protected from
the moment  the performance takes place until the end of
the fiftieth calendar year following the year in which the
performance takes place.

18. (1) Subject to the provisions of section 21, a
producer of a sound recording shall have the exclusive right
to carry out or to authorise any of the following acts :—

(a) the direct or indirect reproduction of the sound
recording or substantial part thereof ;

(b) the importation of copies of the sound recording or
a substantial part thereof even where such imported
copies were made with the authorisation of the
producer ;

(c) the adaptation or other transformation of the sound
recording or a substantial part thereof ;

(d) the rental of a copy of the sound recording or a
substantial part thereof, irrespective of the
ownership of the copy rented ;

Rights of
producers of
sound recordings.
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(e) the sale or offering for sale to the public of the
original or copies of the sound recording or
substantial part thereof.

(2) The rights under subsection (1) of this section shall
be protected from the date of publication of the sound
recording until the end of the fiftieth calendar year following
the year of publication, or if the sound recording has not
been published, from the date of fixation of the sound
recording until the end of fiftieth calendar year following
the year of fixation.

19. (1) where a sound recording published for commercial
purposes, or a reproduction of such sound recording, is used
directly for broadcasting or other form of communication to
the public, or is publicly performed, a single equitable
remuneration for the performer or performers and the producer
of the sound recording shall be paid by the user.

(2) Unless otherwise agreed between the performer or
the producer, half of the sum received by the producer under
subsection (1) shall be paid by the producer to any performer.

(3) The right to an equitable remuneration under this
section shall subsist from the date of publication of the sound
recording until the end of the fiftieth calendar year following
the year of publication, or if the sound recording has not
been published, from the date of fixation of the sound
recording until the end of the fiftieth calendar year following
the year of fixation.

20. (1) Subject to the provisions of section 21, a
broadcasting organisation shall have the exclusive right to
carry out or to authorize any of followings acts :—

(a) the re-broadcasting of its broadcast or a substantial
part thereof ;

(b) the communication to the public of its broadcast or
a substantial part thereof ;
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Appendix V

Agreement on the Protection and Enforcement of Intellectual Property
Rights between the United States of America and the Democratic Socialist

Republic of Sri Lanka 1991

(US-SRI LANKA IPR AGREEMENT)



Agreement on the Protection and Enforcement of Intellectual Property 
Rights between the United States of America and the Democratic Socialist 
Republic of Sri Lanka  

The Government of the United States of America and the Government of the Democratic 
Socialist Republic of Sri Lanka (hereinafter referred to collectively as "Parties and 
individually as "Party") agree to provide adequate and effective protection and enforcement of 
intellectual property rights in patents, trademarks, copyrights, trade secrets, and layout designs 
for integrated circuits.  

1. Each Party shall provide no less favorable treatment to nationals of the other Party than it 
provides to its own nationals with respect to laws, regulations and practices implementing the 
provisions of this Agreement.  

2. To provide adequate and effective protection and enforcement of intellectual property 
rights, each Party shall adhere to the Paris Convention for the Protection of Industrial Property 
(Stockholm 1967) (Paris Convention), the Berne Convention for the protection of Literary and 
Artistic Works (Paris 1971) (Berne Convention), and the Geneva Convention for the 
Protection of Producers of Phonograms (Geneva Convention) and also observe, interalia, the 
following commitments:  

(a) Copyright and Related Rights  

(i) Each Party shall protect the works listed in Article 2 of the Berne Convention and any 
other works now known or later developed, that embody original expression within the 
meaning of the Berne Convention, including:  

(1) all types of computer programs (including application programs and operating systems) 
expressed in any language, whether in source or object form which shall be protected as 
literary works;  

(2) works created with the use or assistance of computers; and  

(3) collections or compilations of protected or unprotected material or data whether in print, 
machine readable or any other medium including data bases, which shall be protected in so far 
as they constitute an intellectual creation by reason of the selection, coordination, or 
arrangement of their contents.  

(ii) Rights in works protected pursuant to paragraph 2 (a) (i) of this Agreement shall include, 
the following:  

(1) the exclusive right to import or authorize the importation into the territory of the Party of 
lawfully made copies of the work;  

(2) the exclusive right to prevent the importation into the territory of the Party of copies of the 
work made without the authorization of the right-holder;  

(3) the exclusive right to make the first public distribution of the original or each authorized 
copy of a work by sale, rental, or otherwise;  

(4) in respect of at least computer programs, sound recordings and works fixed on 
phonograms, the exclusive right to authorize or prohibit the rental of the original or copies of 
their copyrighted works. Each party may exclude from the rental right programs that are fixed 
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as part of a machine or are fixed in a medium that is not susceptible to copying. Putting the 
originals or copies of computer programs or sound recordings on the market with the consent 
of the right-holder shall not exhaust the rental right; and  

(5) the exclusive right to publicly communicate a work except for a sound recording (e.g., to 
perform, display, project, exhibit, broadcast, transmit, or retransmit a work); the term "public" 
shall include:  

(A) communicating a work in a place open to the public or at any place where a substantial 
number of persons outside of a normal circle of a family and its social acquaintances is 
gathered; or  

(B) communicating or transmitting a work, performance, or a display of a work, in any form, 
or by means; of any device or process to a place specified in clause 2 (ii) (3) (A) or to the 
public, regardless of whether the members of the public capable of receiving such 
communications can receive them, in the same place or separate places and at the same time 
or at different times.  

(iii) Parties shall extend the protection afforded under paragraph 2(a) (i) and (ii) of this 
Agreement to authors of the other authors of the other Party, whether they are natural persons 
or, where the domestic law of the Party seeking protection so provides, juridical entities, and 
to their successors in title.  

(iv) Each Party shall provide that the exclusive rights protected under paragraph 2 (a) (ii) of 
this Agreement are freely and separately exploitable and transferable. Each Party also shall 
provide that assignees and exclusive licensees may enjoy all rights of their assignors and 
licensors acquired through voluntary agreements, and ensure that they are entitled to enjoy 
and exercise their acquired exclusive rights in their own names.  

(v) In cases where a Party calculates the term of protection of a work on a basis other than the 
life of a natural person, the term of protection shall be no less than 50 years from the first 
authorized publication or, failing such authorized publication within 50 years from the making 
of the work, 50 years after the making.  

(vi) Each Party shall confine any limitations upon and exceptions to the exclusive rights 
provided under paragraph 2 (a) (ii) of this Agreement (including any limitations or exceptions 
that restrict such rights to "public" activity) to certain special cases which do not conflict with 
a normal exploitation of the work and do not unreasonably prejudice the legitimate interests 
of the right holder.  

(vii) Each Party shall limit resort to compulsory licensing to those works, rights and 
utilizations permitted under the Berne Convention; and further permitted shall ensure that any 
legitimate compulsory or non-voluntary license or restriction of exclusive rights to a right of 
remuneration shall provide means to ensure payment and remittance of royalties at a level 
consistent with what would be negotiated on a voluntary basis.  

(b) Trademarks 

(i) Protectable Subject Matter  

(1) Trademarks shall consist of at least any sign, words, including personal names, designs, 
letters, numerals, colors, or the shape of goods or of their packaging, provided that the mark is 
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capable of distinguishing the goods or services of one undertaking from those of other 
undertakings.  

(2 ) The term "trademark" shall include service marks, collective and certification marks.  

(ii) Acquisition of Rights  

(1) A trademark right may be acquired by registration or may use. Each Party shall provide a 
system for the registration of trademarks.  

(2) Each Party shall publish each trademark either before it is registered or, promptly after it is 
registered and shall afford other parties a reasonable opportunity to petition to cancel the 
registration. In addition, each Party may afford an opportunity for the other Party to oppose 
the registration of a trademark.  

(3) The nature of the goods or services to which a trademark is to be applied shall in no case 
form an obstacle to registration of the trademark.  

(iii) Rights Conferred  

(1) The owner of a registered trademark shall have exclusive rights therein. He shall be 
entitled to prevent all third parties not having his consent from using in commerce identical or 
similar signs for goods or services which are identical or similar to those in respect of which 
the trademark is protected, where such use would result in a likelihood of confusion.  

(2) Each Party shall refuse to register or shall take steps for the cancellation of the registration 
and prohibition of use of a trademark likely to cause confusion with a trademark of another 
which is considered to be well-known. A Party may not require that the reputation of the 
trademark extend beyond the sector of the public which normally deals with the relevant 
goods or services.  

(3) The owner of a trademark shall be entitled to take action against any unauthorized use 
which constitutes an act of unfair competition,  

(4) The rights described in the foregoing paragraphs shall not prejudice any existing prior 
rights, nor shall this affect the possibility of PARTIES making rights available on the basis of 
use.  

(iv) Term of Protection  

The registration of a trademark shall be indefinitely renewable for terms of no less than 10 
years when conditions for renewal have been met. Initial registration of a trademark shall be 
for a term of at least 10 years.  

(v) Requirement of Use  

(1) If use of a registered mark is required to maintain trademark rights, the registration may be 
cancelled only after an uninterrupted period of at least two years of non-user unless legitimate 
reasons for non-use exist. Use of the trademark with the consent of the owner shall be 
recognized as use of the trademark for the purpose of maintaining the registration.  

(2) Legitimate reasons for non-use shall include non-use due to circumstances arising 
independently of the will of the trademark holder such as import restrictions on or other 
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government requirements for products protected by the trademark which constitute an 
obstacle to the use of the mark.  

(vi) Other Requirements  

The use of a trademark in commerce shall not be encumbered by special requirements, such 
as use which reduces the function of a trademark as an indication of source or use with 
another trademark.  

(vii) Compulsory Licensing  

Compulsory licensing of trademarks shall not be permitted.  

(viii) Transfer  

Trademark registrations may be transferred.  

(c) Patents 

Patentable Subject Matter  

Patents shall be available for inventions, whether products or processes, in all fields of 
technology, with the exception of any invention or discovery which is useful in the utilization 
of special nuclear material or atomic energy in an atomic weapon.  

(ii) Rights Conferred  

(1) A patent shall confer the right to prevent others not having the patent owner's consent 
from making, using, or selling the subject matter of the patent. In the case of a patented 
process, the patent confers the right to prevent others not having consent from using that 
process and from using, selling, or importing at least the product obtained directly by that 
process.  

(2) Where the subject matter of a patent is a process for obtaining a products, each Party shall 
provide that the burden of establishing that an alleged infringing product was not made by the 
process shall be on the alleged infringing at least in one of the following situations:  

(A) the product is new, or  

(B) a substantial likelihood exists that the product was made by the process and the patent 
owner has been unable through reasonable efforts to determine the process actually used. In 
the gathering and evaluation of evidence to the contrary, the legitimate interests of the 
defendant in protecting his trade secrets shall be taken into account.  

(3) A patent may be revoked only on grounds that would have justified a refusal to grant the 
patent. 

(iii) Exceptions  

Each Party may provide limited exceptions to the exclusive rights conferred by a patent, such 
as for acts done for experimental purposes, provided that the exceptions do not significantly 
prejudice the economic interests of the right-holder, taking account of the legitimate interests 
of third parties.  

(iv) Term of Protection  
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Each Party shall provide a term of protection of at least 20 years from the date of filing of the 
patent application or 17 years from the date of grant of the patent. Each Party is encouraged to 
extend the term of patent protection, in appropriate cases, to compensate for delays caused by 
regulatory approval processes.  

(v) Compulsory Licenses  

Each Party may limit the patent owner's exclusive rights through compulsory licenses but 
only (1) to remedy an adjudicated violation of competition laws, (2) to address, only during its 
existence, a declared national emergency, and (3) to enable compliance with national air 
pollutant standards, where compulsory licenses are essential to such compliance.  

Where the law of a Party allows for the grant of compulsory licenses and the following 
Provisions shall be respected:  

(1) Compulsory licenses shall be non-exclusive and non-assignable except with that part of 
the enterprise which exploits such license.  

(2) The payment of remuneration to the patent owner adequate to compensate the patent 
owner fully for the license shall be required, except for compulsory licenses to remedy 
adjudicated violations of competition law.  

(3) Each case involving the possible grant of a compulsory license shall be considered on its 
individual merits except that such consideration may be waived in cases of a declared national 
emergency.  

(4) Any compulsory license shall be revoked when the circumstances which led to its granting 
cease to exist, taking into account the legitimate interests of the patent owner and of the 
licensee. The continued existence of these circumstances shall be reviewed upon request of 
the patent owner.  

(5) Judicial review shall be available for:  

(a) decisions to grant compulsory licenses, except in the instance of a declared national 
emergency,  

(b) decisions to continue compulsory licenses, and  

(c) the compensation provided for compulsory licenses.  

(d) Layout-Designs of Semiconductor Integrated Circuits  

(i) Subject Matter for Protection  

(1) Each Party shall provide protection for original layout-designs incorporated in a 
semiconductor integrated circuit, however the layout-design might be fixed or encoded.  

(2) Each Party may condition protection on fixation or registration of the layout-designs. If 
registration is required, applicants shall be given at least two years from the first commercial 
exploitation of the layout design in which to apply. A Party which requires deposits of 
identifying material or other material related to the layout design shalI not require applicants 
to disclose confidential or proprietary information unless it is essential to allow identification 
of the layout-design.  

(ii) Rights Acquired  
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(1) Each Patty shall provide to right-holder of lay-out designs of the other Party the exclusive 
right to do or to authorize the following:  

(A) to reproduce the layout-design;  

(B) to incorporate the layout-design in a semiconductor chip; and  

(C) to import or distribute a semiconductor integrated circuit incorporating the layout-design 
and products including such integrated circuits.  

(2 ) The conditions set out in paragraph (c)(vi) of this paragraph shall apply, mutatis 
mutandis, to the grant of any compulsory licenses for layout-designs.  

(3) Neither Party is required to extend protection to layout-designs that are commonplace in 
the industry at the time of their creation or to layout-designs that are exclusively dictated by 
the functions of the circuit to which they apply.  

(4) Each Party may exempt the following from liability under its law:  

(A) reproduction of a layout-design for purposes of teaching, analysis, or evaluation in the, 
course of preparation of a layout-design that is itself original;  

(B) importation and distribution of semiconductor chips, incorporating a protected layout-
design, which were sold by or with the consent of the owner of the layout-design; and  

(C) importation or distribution up to the point of notice of a semiconductor chip incorporating 
a protected layout-design and products incorporating such chips by a person who establishes 
that he did not know, and had no reasonable grounds to believe, that the layout-design was 
protected, provided that, with respect to stock on hand or purchased at the time notice is 
received, such person may import or distribute only such stock but is liable for a reasonable 
royalty on the sale of each item after notice is received.  

(iii) Term of Protection  

The term of protection for the lay-out design shall extend for at least ten years from the date 
of first commercial exploitation or the date of registration of the design, if required, 
whichever is earlier.  

(e) Acts Contrary to Honest Commercial Practices and the Protection of Trade Secrets  

(i) In the course of ensuring effective protection against unfair competition as provided for in 
Article 10 bis of the Paris Convention for the Protection of Industrial Property, each Party 
shall provide in its domestic law and practice the legal means for nationals, companies and 
organizations to prevent trade secrets from being disclosed to, acquired by, or used by others 
without the consent of the trade secret owner in a manner contrary to honest commercial 
practices insofar as such information:  

(1) is not, as a body or in the precise configuration and assembly of its components, generally 
known or readily ascertainable;  

(2) has actual or potent because it is not generally known or readily ascertainable; and  

(3) has been subject to reasonable steps under the circumstances to keep it secret.  
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(ii) Neither Party shall limit the duration of protection for trade secrets so long as the 
conditions in paragraph 2(e)(i) of this Agreement exist.  

(iii) Licensing  

Neither Party shall discourage or impede voluntary licensing of trade secrets by imposing 
excessive or discriminatory conditions on such licenses or conditions which dilute the value 
of trade secrets.  

(iv) Government Use  

(1) If a Party requires, as a condition of approving the marketing of pharmaceutical or 
agricultural chemical products which utilize new chemical entities, the submission of 
undisclosed test or other data, the origination of which involves a considerable effort, that 
Party shall protect such data against unfair commercial use. Further each Party shall protect 
such data against disclosure except where necessary to protect the public or unless steps are 
taken to ensure that the data is protected against unfair commercial use.  

(2) Unless the person submitting the information agrees, the data may not be relied upon for 
the approval of competing products for a reasonable period of time, taking into account the 
efforts involved in the origination of the data, their nature, and the expenditure involved in 
their preparation, and such period of time shall generally be not less than five years from the 
date of marketing approval.  

(3) Where a Party relies upon a marketing approval granted by another Party, the reasonable 
period of exclusive use of the data submitted in connection with obtaining the approval relied 
upon shall commence with the date of the first marketing approval relied upon.  

(f) Enforcement of Intellectual Property Rights  

(i) General Provisions  

(1) Each Party shall ensure that enforcement procedures as specified in this Agreement are 
available under their national laws so as to permit effective action against any act of 
infringement of intellectual property rights covered by this Agreement, including expeditious 
remedies to prevent infringements and remedies which constitute a deterrent to further 
infringements. These procedures shall be applied in such a manner as to avoid the creation of 
barriers to legitimate trade and to provide safeguards against abuse.  

(2) Procedures for enforcing intellectual property rights shall be fair and equitable.  

(3) Decisions on the merits of a case shall, as a general rule, be in writing and reasoned. They 
shall be made known at least to the parties to the dispute without undue delay.  

(4) Each Party shall provide an opportunity for judicial review of final administrative 
decisions on the merits of an action concerning the protection of an intellectual property right. 
Subject to jurisdictional provisions in each Party's laws concerning the importance of a case, 
an opportunity for judicial review of the legal aspects of initial judicial decisions on the merits 
of a case concerning the protection of an intellectual property right shall also be provided.  

(ii) Specific Procedural and Remedial Aspects of Civil Actions  

(1) Each Party shall make available to right-holders civil judicial procedures concerning the 
enforcement of any intellectual property right covered by this Agreement. Defendants in such 
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procedures shall have the right to written notice which is timely and contains sufficient detail, 
including the basis of the claims. Parties to such procedures shall be allowed to be represented 
by independent legal counsel, and procedures shall not impose overly burdensome 
requirements concerning mandatory personal appearances. All parties to such procedures shall 
be duly entitled to substantiate their claims and to present all relevant evidence. The 
procedure shall provide a means to identify and protect confidential information.  

(2) Each Party shall provide its judicial authorities the authority to order a party to a 
proceeding to desist from an infringement; however, a Party is not required to accord such 
authority in respect of protected subject matter acquired or ordered by a person or entity prior 
to knowing or having reasonable grounds to know that dealing in such subject matter would 
entail the infringement of an intellectual property right.  

(3) The judicial authorities of a Party shall also have the authority to order the infringer to pay 
the right-holder damages adequate to compensate for the injury the right-holder has suffered 
because of an infringement of his intellectual property right by an infringer who knew or had 
reasonable grounds to know that he was engaged in infringing activity.  

(4) In order to create an effective deterrent to infringement, each Party shall provide its 
judicial authorities the authority to order that goods that they have found to be infringing be, 
without compensation of any sort, disposed outside the channels of commerce in such a 
manner as to avoid any harm caused to the right-holder, or destroyed. The judicial authorities 
shall also have the authority to order that materials and implements the predominant use of 
which has been in the creation of the infringing goods be, without compensation of any sort, 
disposed of outside the channels of commerce in such a manner as to minimize the risks of 
further infringements. In considering such requests, the need for proportionality between the 
seriousness of the infringement and the remedies ordered as well as the interest of third parties 
shall be taken into account.  

(5) Notwithstanding the other provisions of paragraph 2(f), when a Party to this Agreement is 
sued with respect to infringement of an intellectual property right as a result of the use of that 
right by or for the government, the Party may limit remedies against the government to 
payment of full compensation to the right-holder.  

(6) Each Party shall provide its judicial authorities with the authority to order a party at whose 
request measures were taken and who has abused enforcement procedures to provide to a 
party wrongfully enjoined or restrained adequate compensation for the injury suffered because 
of such abuse.  

(7) Each Party may also provide administrative procedures to enforce intellectual property 
rights. To the extent that any civil remedy can be ordered as a result of an administrative 
decision on the merits of a case, the procedures shall conform to principles equivalent in 
substance to those set forth in paragraph 2(f)(i) and (ii).  

(iii) Provisional Measures  

(1) Each Party shall provide its judicial authorities the authority to order prompt and effective 
provisional measures:  

(A) to prevent an infringement of any intellectual property right from occurring, and in 
particular to prevent the entry into the channels of commerce in their jurisdiction of goods 
including imported goods no later than immediately after customs clearance; and  
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(B) to preserve relevant evidence in regard to the alleged infringement.  

(2) Each Party shall provide its judicial authorities the authority to adopt provisional measures 
on an ex parte basis, where appropriate, in particular where any delay is likely to cause 
irreparable harm to the right-holder, or where there is a demonstrable risk of evidence being 
destroyed.  

(3) The judicial authorities shall have the authority to require the applicant to provide any 
reasonably available evidence in order to satisfy themselves with a sufficient degree of 
certainty that the applicant is the right-holder and that his right is being infringed or that such 
infringement is imminent, and to provide a security or equivalent assurance sufficient to 
protect the defendant and to prevent abuse.  

(4) Where provisional measures have been adopted on an ex parte basis, the parties affected 
shall be given notice, without delay, after the execution of the measures at the latest. A 
review, including a right to be heard, shall take place upon request of the defendant with a 
view to deciding, within a reasonable period after the notification of the measures, whether 
these measures shall be modified, revoked or confirmed.  

(5) The applicant may be required to supply any other information necessary for the 
identification of the goods concerned by the authority that will execute the provisional 
measures.  

(6) Without prejudice to point (4) above, provisional measures taken on the basis of (1) and 
(2) above shall, upon request by the defendant, be revoked or otherwise cease to have effect, 
if proceedings leading to a decision on the merits of the case are not initiated within a 
reasonable period not exceeding one month after the notification of the provisional measures, 
unless determined otherwise by the judicial authority.  

(7) Where the provisional measures are revoked or where they lapse due to any act or 
omission by the applicant (other than settlement of the case), or where it is subsequently 
found that there has been no infringement or threat of infringement of an intellectual property 
right, the judicial authorities shall have the authority to order the applicant, upon request of 
the defendant, to provide the defendant appropriate compensation for any injury caused by 
these measures.  

(iv) Criminal Procedures  

Each Party shall provide for criminal procedures and penalties to be applied at least in cases 
of willful trademark counterfeiting and copyright piracy on a commercial scale. Remedies 
available shall include imprisonment and monetary fines sufficient to provide an effective 
deterrent and in appropriate cases the seizure, forfeiture and destruction of the infringing 
goods and of any device the predominant use of which has been in the commission of the 
offence. Each Party may provide for criminal procedures and penalties to be applied in cases 
of infringement of any other intellectual property right, in particular where it is committed 
willfully and on a commercial scale.  

3. For purposes of this Agreement:  

(a) "right-holder" includes the right-holder himself, any other natural or legal person 
authorized by him who are exclusive licensees of the right, or other authorized persons, 
including federations and associations, having legal standing under domestic law to assert 
such rights;  
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(b) "A manner contrary to honest commercial practice" is understood to encompass, inter alia, 
practices such as theft, bribery, breach of contract, inducement to breach, electronic and other 
forms of commercial espionage, and includes the acquisition, use or disclosure of trade secrets 
by third parties who knew, or had reasonable grounds to know, that such practices were 
involved in their acquisition of such information.  

(c) "Integrated circuit" means a product, in its final form or an intermediate form, in which the 
elements, at least one of which is an active element, and some or all of the interconnections 
are integrally formed in and/or on a piece of material and which is intended to perform an 
electronic function.  

4. Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the 
same conditions prevail, or a disguised restriction on international trade, nothing in this 
Agreement shall be construed to prohibit the adoption or enforcement by a Party of measures 
to secure compliance with law or regulations relating to the protection and enforcement of 
intellectual property rights and the prevention of deceptive practices as set out in this 
Agreement.  

5. The provisions of this Agreement shall not limit the right of either Party to take any action 
for the protection of its essential security interests.  

6. Prior to submission of legislation necessary to carry out the obligations of this Agreement, 
the Parties agree to consult and jointly identify by the exchange of letters or otherwise all 
matters in the Agreement which are at variance with current law or need supplementing or 
amendment to such law and to take all necessary steps to bring these matters into conformity 
with the Agreement. In addition, the Parties agree to consult promptly at the request of either 
Party upon any matter concerning the interpretation, implementation or operation of this 
Agreement.  

7. Each Party agrees to submit for enactment no later than September 1, 1993, the legislation 
necessary to carry out the obligations of this Agreement and to exert its best efforts to enact 
and implement this legislation by that date.  

8. This Agreement shall enter into force thirty days after it is signed by the Parties. It shall 
remain in force for a period of ten years and shall continue to be in force unless terminated in 
accordance with this Article. Either party may, by giving one year's notice to the other Party, 
terminate this Agreement at the end of the initial ten year period or at any time thereafter.  

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective 
Governments, have signed this Agreement.  

DONE at Colombo this 20th day of September 1991, in the English and Sinhala languages, 
both texts being equally authentic.  

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 

FOR THE GOVERNMENT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI 
LANKA: 

468


	Cover to LA.pdf
	1.pdf
	2.pdf
	3.pdf
	4.pdf
	5.pdf
	6.pdf

	Full Chapters.pdf
	Chapter 1 (F) 11-01-2016.pdf
	Chapter 2 (F) 14-01-2016.pdf
	Chapter 3 (F) 17-01-2016.pdf
	Chapter 4 (F) 18-01-2016.pdf
	Chapter 5 (F) 20-01-2016.pdf
	Chapter 6 (F) 20-01-2016.pdf
	Chapter 7 Bibliography (F) 21-01-2016.pdf
	Chapter 8 Appendices.pdf
	1.pdf
	2.pdf
	1.pdf
	2.pdf
	3.pdf
	4.pdf
	5.pdf
	6.pdf
	7.pdf
	8.pdf
	9.pdf
	10.pdf

	3.pdf
	4.pdf
	5.pdf
	6.pdf
	7.pdf
	8.pdf
	9.pdf
	10.pdf



