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ABSTRACT 

 

 

This study was conducted in the context of the regulation of professional 

nursing and midwifery practice in the Australian health care system. In this 

environment, professional regulatory authorities established by State and Territory 

legislation in all jurisdictions, regulate and control the work of health professionals. In 

Queensland, registered nurses, enrolled nurses and midwives are regulated by the 

Queensland Nursing Council, the statutory body created by the Nursing Act 1992 (Qld). 

Part of the regulatory role of this and other authorities is to discipline professionals 

whose conduct or behaviour falls short of appropriate and acceptable standards of 

practice. All regulated health professionals, including nurses and midwives, are 

potentially subject to professional disciplinary action if a complaint is lodged in relation 

to their conduct. This being an important issue in the management and delivery of 

health care, and an increased trend among health care consumers, the dearth of existing 

research into the disciplinary process is a major concern. 

This exploratory study examined the disciplinary role of the Queensland 

Nursing Council in adhering to its legislative mandate to ensure safe and competent 

nursing practice. The study focused on the extent to which structural (legislation and 

policy), professional, and process factors impacted on the outcomes of disciplinary 

Tribunals and Committees in cases of incompetent or unsafe practice and sexual 

misconduct. 

The study was situated within the interpretive paradigm using a case study 

approach. Specifically, it investigated cases of sexual misconduct by nurses and unsafe 

or incompetent practice by midwives. The study was guided by Donabedian’s 

conceptual framework of structure-process-outcome. This framework was seen to be 

most suited to the aims of the study and provided a template for in-depth analysis of the 

data emerging from the two cases. 

The findings of this study provided insight into the factors underpinning the 

decisions of the disciplinary bodies in making determinations and formulating 

outcomes. There was found to be a lack of consistency and predictability in both the 

legislative frameworks and the interpretation of terms and concepts used to identify 

conduct warranting a disciplinary response from regulatory authorities. Although the 

processes of disciplinary proceedings are prescribed by both legislation and policy, their 

practical application was characterised by considerable challenges, which resulted in 
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varying outcomes. The thesis reports this information so that it can be used as an initial 

basis to build a body of knowledge from practical experience with disciplinary 

proceedings that will inform future processes. Subsequent case studies in other contexts 

and systems will increase the level of knowledge available to nurses, other health care 

providers, health care institutions and regulatory authorities. The initial base of 

evidence suggests implications for practice, education and further research which are 

outlined in the final chapter of the thesis. 
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GLOSSARY OF TERMS 

 

Accredited nurse:  

Defined under section 4 of the Nurses Act 1991 (NSW) means a registered nurse or an 

enrolled nurse 

 

Allegation:  

Assertions that are still to be proven that are made by a party to a legal proceeding 

 

Assention:  

Royal assent. Assent in the name of the English monarch by the Governor General, in 

accordance with the constitution, to propose laws passed by the Parliament. 

 

Balance of probabilities:  

In the law of evidence the degree of certainty  required to prove contested facts in a 

civil proceedings. 

 

Barrister:  

A legal practitioner whose main function is to act as an advocate in court. 

 

Beyond reasonable doubt:  

In the law of evidence the degree of certainty  required for the prosecution to prove 

contested facts in a criminal trial case.  

 

Charge:  

A formal accusation  

 



 xiv

Consent Orders:  

An Order effected by the agreement of the parties to the legal proceedings. 

 

Competence:  

A nurse is expected to maintain competence for practice. In the context of this thesis 

competence is used to refer to a series of errors, lack of knowledge, skill or ability, 

inexperience, inadequate understanding of concepts and procedures, poor judgment. 

  

Competency standards:  

Competency standards are standards of practice that are set by the profession for their 

members. The standards are also provided for the purpose of informing the public of 

standards.  

 

Complainant:   

One who make a complaint. 

 

Determination:  

The decision of the Professional Conduct Committee 

 

Directions hearing:  

A directions hearing is conducted with the Chairman sitting alone for the purpose of 

making decisions or giving directions about whether an inspector has complied with the 

requirements of the Act, the adequacy of service of documents, the adequacy of the 

particulars of a Charge, granting leave to amend the Notice of Charge, requiring 

witnesses to attend hearings for the purpose of cross examination, admission of facts or 

documents into evidence, the place, time and date of hearings, the issue of summons to 

witnesses, the exchange of affidavits, the disclose of reports of expert witnesses, 

whether the hearing of a charge is to be closed to the public and applying for further 

directions. 
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Domain:  

An organized cluster of competencies in nursing practice. 

 

Ejusdem generis rule:  

A rule of statutory interpretation. Where there is at the end of a list of specific terms a 

general term, the meaning given to the general term cannot be wider than the general 

category to which the specific terms belong.   

 

Enrolled Nurse:  

A person licensed under an Australian State or Territory Nurses` Act to provide nursing 

care under the supervision of a registered nurse. Referred to as a registered nurse 

division II in Victoria. 

 

Equity:  

A body of law developed in the English Court of Chancery to supply the deficiencies of 

the common law.  

 

Health Rights Commission:  

Independent statutory body created by the Health Rights Commission Act 1991 (Qld). 

The objective of the Act includes the oversight, review and improvement of health 

services. The Commissioner has the power to conciliate complaints and investigate 

health service complaints about registered and unregistered providers.  

 

Hearing:  

Proceedings before the Professional Conduct Committee. the hearing of a Charge is 

open to the public unless the Committee determines that, in the special circumstances of 

the particular case, the whole or a specified part of the hearing should not be open to the 

public.  
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Jurisdiction:  

The power of a Parliament to pass law, the power or authority of a court to hear 

particular cases and make a judgments and Orders.  

 

License:  

Means a permit, certification or approval. Registration certificate authorized by law to 

practice 

 

Midwife:  

A midwife is a person who, having been regularly admitted to a midwifery educational 

program, duly recognized in the country in which it is located, has successfully 

completed the prescribed course of studies in midwifery and has required the requisite 

qualifications to e registered and/ or legally licensed to practice midwifery*. 

 

Orders:   

After the Professional Conduct Committee has found the Respondent guilty of the 

Charges laid by the Queensland Nursing Council it must provide written Orders which 

set out the outcome. The Orders contain provisions that identify what the Professional 

Conduct Committee has determined is appropriate for the nurse or midwife as a 

consequence to their behaviour. For example, the nurse or midwife may be reprimanded 

or have limitations imposed on their practicing certificate. 

 

Particulars:  

In a pleading are the details of a claim or a defence. 

 

Preferring a Charge:  

Under section 104 of the Nursing Act 1992 (Qld) where the Queensland Nursing 

Council is satisfied in relation to a complaint that is based on a contravention of the 

Code of Conduct and there is substance to the complaint it may prefer, or lay, a charge 

against the person alleging a contravention of the Code of Conduct and refer the matter 

to the Professional Conduct Committee for hearing and determination.     



 xvii

 

Professional Conduct Committee:  

The Professional Conduct Committee is a Tribunal separate from the Queensland 

Nursing Council established under section 84, Nursing Act 1992 (Qld). The members 

are appointed on  a part-time basis by the Governor-in-Council. the Professional 

Conduct Committee hear and determine the Charges. For the hearing the Committee is 

made up of the Chairperson and four other members, three of whom must be registered 

nurses.   

 

Queensland Nursing Council:  

The Queensland Nursing Council is established under the provisions of the Nursing Act 

1992 (Qld).The functions of the Council are contained in section 7 of the Act and the 

powers under section 8.  

 

Reason for decision:  

The Professional Conduct Committee under section 118 of the Nursing Act 1992 (Qld) 

must give written reasons for findings and Orders made by it. As soon as practicable 

after the Committee makes it’s findings and orders and gives the written reasons, the 

Committee must give to the Queensland Nursing Council, the person who is the subject 

of the Charge and any person who made a complaint a copy of the orders and reasons.    

 

Registered nurse:  

A person licensed to practice nursing under an Australian State or Territory Nurses Act 

 

Respondent:  

The party called to answer the allegations made by the initiating party. In disciplinary 

proceedings the complainant.  

 

Sui generis: 

Of its own kind. In a class by itself. 
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Tort:  

A civil injury that is actionable by a private individual. The branch of law that is 

concerned with civil injuries.   

 

Ultra vires:  

An exceeding of the legal power 

 

  

The glossary has been complied from a number of nursing and legal sources which are 

provided below: 

 

QNC Code of Practice for Midwives (n. d).   

ACMI Competency Standards for Midwives (2000). 

ANCI National Competency Standards for the Registered Nurse (3rd ed.). ACT (2000). 

The CCH Macquarie Concise Dictionary of Modern Law. (1991). Sydney: CCH 

Australia.  

Professional Standards Policy, Queensland Nursing Council, (2000). 
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ABBREVIATIONS 

 

ACMI  Australian College of Midwives Incorporated 

 

ANCI  Australian Nursing Council Incorporated 

 

ANF  Australian Nursing Federation 

 

ANRAC  Australasian Nurse Registering Authorities  

 

HCCC  Health Care Complaints Commission 

 

HRC  Health Rights Commission 

 

NSWNRB New South Wales Nurses Registration Board  

 

NVB  Nurses Board of Victoria 

 

PCC  Professional Conduct Committee 

 

QNC  Queensland Nursing Council 

 

UK United Kingdom  

 

UKCC  United Kingdom Central Council for Nursing Midwifery and Health 

Visiting 

 

US United States of America 
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CHAPTER ONE 

 

 

INTRODUCTION 

 

INTRODUCTION  

The study described in this thesis examines the discipline of nurses and 

midwives in Queensland. More precisely the study focuses on the impact that the 

structures, (in the form of the legislation and policy), professional, and process factors 

have on the outcomes of disciplinary Tribunals and Committees in cases of sexual 

misconduct and incompetent and or unsafe practice. The subject matter of the study will 

make a positive contribution to what is presently known about maintaining safety and 

quality in the delivery of health care services in the Australian context. It is consistent 

with the trends, that have been unfolding over the last decade, to examine and improve 

the regulation of professional practice in health care.   

 

BACKGROUND 

The study is set against a background of rapidly evolving changes in health care. 

The provision of health care services in Australia are constantly under scrutiny as 

governments and stakeholders attempt to maintain optimum patient and client care in a 

health environment where the demands on resources are escalating, and the availability 

of those resources, is decreasing. Simultaneously health professionals, health service 

providers, consumer groups and governments are initiating strategies directed toward 

identifying areas of service delivery which compromise patient and client care. These 

individuals, and organisations and government bodies are establishing systems aimed at 

assessing and improving the standard and quality of health care delivery. For example, 

the “Review of Professional Indemnity Arrangements for Health Care Professionals: 

Compensation and Professional Indemnity in Health Care” undertaken by Tito (1995), 

examined the arrangements for patients who sustain injuries through health care 

negligence or misadventure. This four and a half year study of Australian hospitals 

identified “that there are very many adverse patient outcomes which arise out of health 
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care in the Australian health care system - probably in excess of 400,000, with around 

230,000 being preventable” (Tito, 1995, p.xvi). The study drew attention to the fact that 

a percentage of patients and clients who seek treatment from within the Australian 

health care system, will be injured by the conduct of the health professionals caring for 

them. Where patients or clients have sustained injuries or damage while under the care 

of health professionals they have a number of options available for redress. The four 

most frequently assessed options are: 

• They may access the internal complaints mechanisms of the institution or the 

private provider; 

• They may lodge a complaint with the independent statutory complaints unit or 

commission established in each of the States or Territories to assess, investigate 

and conciliate the complaint about their health care; 

• They may initiate legal action through the adversarial Court system; 

• They may lodge a complaint with the professional regulatory authority. 

 

Health Complaints 

Today’s health professionals work with client populations who have an 

unprecedented level of awareness of health issues. To a large extent this has resulted 

from instant access to information provided on the internet. The popular press is replete 

with accounts of health and illness, and some commentators attribute this widespread 

availability of health related information to a more demanding general public. People 

today want instant information and tend to complain if this is not provided according to 

their expectations. In health care, failure to provide immediate information or treatment 

tends to evoke complaints. Where in the past there was greater trust in health 

professionals today, the consumers of services have a greater propensity to come 

forward with complaints.  

Within hospitals and health care institutions infrastructures have been 

established for the purposes of receiving and resolving complaints. These include 

structured complaint reporting mechanisms, performance management strategies, 

institutionally based risk management systems and on-going education programs 

(Standards Association of Australia, 1999). One of the more recent developments in the 

health care sector has been the rise of risk management strategies into the clinical 

governance framework of hospital and health care institutions. This has provided a 

relatively new means of assessing and ensuring quality care at the point of delivery and 
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is recognized as “an integral part of good management practices. To be most effective, 

risk management should become part of the organizations culture…[and provide] a 

logical and systematic method of establishing the context, identifying, analyzing, 

evaluating, treating, monitoring and communicating risks associated with any 

activity…” (Standards Association of Australia, 1999, p.iii – 1).  

Where the patients or clients are unwilling to make a complaint to the institution 

or the individual provider, or where they are unsatisfied with the outcome of such a 

complaint, they may lodge their complaint with the complaints unit or council or 

commission in their State or Territory. In the late 1980’s independent statutory bodies 

were established as part of the Medicare funding arrangements to assess, investigate and 

conciliate complaints about the delivery of health care services in both the private and 

public sectors. These health care complaints units or commissions provide an 

alternative mechanism to the Courts for investigating and resolving health care 

complaints.  

In addition, where patients or clients have sustained a damage or injury at the 

hands of a health professional they have redress to the Courts. This area of legal 

practice has undergone significant changes in the very recent past and has engendered 

considerable debate about personal injuries claims, particularly those generated from 

within the health care context. Some issues have been identified as either caused by or 

resulting from what has been referred to as the “liability crisis”. These issues have been 

described in terms of an “explosion of personal injuries litigation,…rising insurance 

premiums and the resulting inaccessibility of suitable insurance coverage,…excessive 

awards of damages in so called ‘hard luck’ cases and the collapse of HIH” (O’Brien, 

2003, p.90). The report into tort reform, “Review of the Law of Negligence” chaired by 

The Honourable David Ipp, known as “the Ipp Report,” was released in 2002 and 

contains 61 recommendations for changes to the tort system (O’Brien, 2003). This 

report both coincided and, in some jurisdictions, instigated widespread legislative 

reform in the area of civil liability. The following lists (by jurisdiction) recent 

legislative changes which have somewhat restricted the access of health consumers to 

legal redress in the form of compensation (Doepel, 2003): 

 

Australian Capital Territory 

(Civil Law (Wrongs) Act 2003 (ACT) 

Civil Law (Wrongs) Amendment Act 2003 (ACT) 

 



 4

New South Wales  

Civil Liability Act 2002 (NSW) 

Civil Liability Amendment (Personal Responsibility) Act 2002 (NSW) 

Legal Profession Act 1987 (NSW) 

 

Northern Territory 

Personal Injuries (Liabilities and Damages) Act 2003, (NT) 

Personal Injuries (Civil Claims) Act 2003 (NT) 

 

Queensland 

Personal Injuries Proceedings Act 2002 (Qld) 

Civil Liability Act 2003 (Qld) 

 

South Australia 

Wrongs (Liability and Damages for Personal Injury) Amendment Act 2002 (SA) 

Wrongs Act 1936 and Law Reform (Ipp Recommendations) Bill 2003 (SA) 

 

Tasmania 

Duties Act 2001 (Tas) 

 

Victoria 

Wrongs and Other Acts (Public Liability Insurance Reform) Act 2002 (Vic) 

Wrongs and Limitation of Actions Act (Insurance Reform) Bill 2003 (Vic) 

 

Western Australia. 

Civil Liability Act 2002 (WA) 

Volunteer’s (Protection from Liability) Act 2002 (WA) 

Insurance Commission of WA Amendment Act 2002 (WA) 

 

Despite this proliferation in legislative reform it is unclear at this time what the 

actual impact of the changes will be on the rate of claims or the standard of care 

provided in the health care context.  

Patients who are concerned about the care they have received from regulated 

health professionals as a result of their treatment, or lack thereof, may lodge a 

complaint about that care with the respective professional regulatory authority. In all 
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Australian jurisdictions independent authorities created under State and Territory 

legislation regulate health professionals through the registration and enrolment 

processes. In Queensland, the authority responsible for nursing and midwifery is the 

Queensland Nursing Council (QNC), a statutory body created by the Nursing Act 1992 

(Qld) to ensure “safe and competent nursing practice.” Similar legislation exists in all 

other jurisdictions for the regulation of nurses and midwives.  Part of the role of the 

regulatory authorities, in maintaining standards of nursing practice, is to ensure that 

members of the profession, who are not practising to the requisite standard are 

identified and dealt with appropriately, and in some circumstances, this may require a 

disciplinary response. Recent data indicates that within Australia, and in a number of 

overseas jurisdictions, there has been a steady increase in the number of nurses and 

midwives coming before disciplinary Tribunals and Committees for hearing and 

determinations of charges laid against them in relation to their practice (see Chapter 2). 

Consequently, it can be argued that the disciplinary function of the regulatory 

authorities is increasing, and thereby it is becoming a more frequently utilised and 

significant means by which the legislative responsibility for ensuring safe practice is 

satisfied and the quality of nursing care maintained. Although related to pharmacists, 

Tito (1994, p.272) confirmed, “professional disciplinary mechanisms…are largely very 

effective …in improving standards of care.”   

Despite the increased attention to safe practice issues, there is a paucity of 

research directed to the disciplinary roles of the nursing authorities and what research 

has been undertaken is directed to overseas jurisdictions which operate under different 

conditions and regulatory structures. In Australia, there is an increasing interest in the 

roles of regulatory authorities and the issues of conduct and discipline. In New South 

Wales, the Nurses Registration Board commissioned “A Case Book of Disciplinary 

Decisions Relating to Professional Conduct Matters” (2001) and in both Queensland 

and Victoria the Nursing Council and Board have initiated compilations of case studies 

in relation to disciplinary proceedings. In addition, there is a growing body of literature, 

which, although descriptive, is related to the conduct of nurses and midwives that has 

been deserved of a disciplinary response from the regulatory bodies.   

This study seeks to contribute to this continuing trend of assessing the quality of 

health care services through an exploratory study of disciplinary proceedings involving 

nurses and midwives in the Queensland nursing regulatory context. The research 

examines the outcomes of disciplinary proceedings involving nurses and midwives who 

have been charged with incompetent or unsafe practice, or sexual misconduct. It 
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examines, within the Queensland legislative context the impact that structural, 

professional and process factors exert on the outcomes of proceedings. This is 

investigated in two ways including an examination of the documentary files of the 

nurses and midwives charged with these offences who have proceeded to a hearing and 

determination before the Professional Conduct Committee1 (the independent forum 

before which disciplinary proceedings are heard and determined) and through observing 

the hearings and determinations conducted before this Committee. The study is 

therefore interpretive consisting of a case study containing two nested mini case studies 

of midwives and nurses respectively. This approach was adopted to ensure in-depth 

analysis of the entire process of disciplinary proceedings, rather than measuring specific 

quantitative elements.  

 

Regulation of nursing and midwifery 

In the current health service delivery context, professional nursing bodies 

attempt, through statute and common law, to regulate the practice of nursing in 

Australia. As a general principle, nursing regulatory authorities in all jurisdictions have 

a statutory responsibility to develop and maintain nursing standards of practice. One of 

the mechanisms through which these objectives are accomplished is the disciplinary 

process. The Nursing Act 1992 (Qld) empowers the QNC to receive and investigate 

complaints lodged against nurses and midwives registered, enrolled or endorsed to 

practise in Queensland. The Council, after the investigation of a complaint, may prefer 

a Charge and bring the individual against whom the conduct is alleged before the 

Professional Conduct Committee for hearing and determination. The outcome of such a 

hearing may range from a reprimand through to the imposition of limitations on the 

practising licence, suspension or removal from the Register or Roll. The disciplinary 

process as applied to nurses and midwives may have significant consequences, not only 

for the patient, client or relatives who initially lodged the complaint, or the registered, 

or enrolled nurses or endorsed midwives who are the subject of the complaint, but also 

on a wide range of other health professionals employed in the clinical environment 

where the alleged conduct occurred. 

 
                                                 
1 Under amendments to the Nursing Act 1992 (Qld) in 2003 the Professional Conduct Committee is now 

renamed the Nursing Tribunal. As amendments were effective after the completion of the study it will be 

referred to in the text as the Professional Conduct Committee.   
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Nurses make up the largest proportion of professionals providing care within the 

health care system. They are also responsible for most of the hands-on care of patients 

and clients. Therefore, where a nurse fails to maintain standards of practice the 

repercussions can be significant and extensive. In response, both national and 

international professional nursing organizations have developed guidelines, competency 

standards, policies and codes. These documents cumulatively provide the foundations 

for “high quality nursing care through safe and effective work practice” (Australian 

Nursing Council Incorporated (ANCI) 2000 a, p.2). In addition, at the State and 

Territory levels there have been significant efforts to establish and maintain competent 

standards of nursing practice. The Queensland documents; “Scope of Practice Decision 

Making Framework,” (QNC, 2000) and “Queensland Nursing Council and Health 

Practitioner Boards’ Position Statement on Sexual Relationships between Health 

Practitioners and their Patients (Chiropractors and Osteopaths Board of Queensland et 

al. (1997, 2000),” are examples of policies and guidelines that have been developed at 

the State and Territory levels to identify and guide nursing practice. Several projects 

have been commissioned at State, Territory and Federal levels to determine the scope of 

nursing practice (McMillan, Conway, Little, & Bujack, 2001). These provide a 

framework to guide nurses at all levels in identifying their scope of practice and making 

considered and knowledgeable decisions in relation to the extension or delegation of 

their roles. Within clinical specialties there has also been a rise in codes and 

competency standards which identify standards of practice and provide guidance in the 

clinical setting.  

 

The changing educational context 

Education for nurses and midwives has also undergone significant change over 

the past two decades. Undergraduate and postgraduate nursing programs today include 

courses on law and ethics as part of the foundation curriculum for practice. Unlike the 

content of the past, the current content, is now focused on the application of legal and 

ethical principles to the provision of health care services and the accountability of those 

who deliver the services. The increasing significance of legal and ethical issues in the 

delivery of health care, particularly in relation to nurses, has been matched by a 

corresponding rise in the number of legal texts directed to the legal and ethical issues 

that are specific to health (Forrester and Griffiths, 2001; Staunton & Chiarella, 2003; 

Wallace, 2001).  
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Inclusion of this content is consistent with the ANCI (2000), National 

Competency Standards for Registered and Enrolled Nurses which identifies as the first 

Domain: Professional and Ethical Practice. That the nurse functions “in accordance 

with legislation and common law affecting nursing practice…fulfils the duty of care in 

the course of practice…demonstrates knowledge of policies and procedural guidelines 

that have legal implications for practice…identifies unsafe practice and responds 

appropriately to ensure a safe outcome…recognizes and acts upon breaches of law 

relating to practice” (ANCI, 2000).  

Having taught health law and ethics and researching in the area for almost a 

decade I contend there is a point to be made in relation to what could be described as a 

fracturing of purpose. On the one hand there is, as described above, quite a deliberate 

move to increase the awareness of nurses in undergraduate and postgraduate programs 

of their legal accountability and ethical responsibilities in the delivery of nursing care, 

and to identify these practices as part of their contribution to the provision of quality 

health care. Simultaneously, within the tertiary sector and the health care sector there 

has been a commodification of health services. As described by McMurray (2003, 

p.375), “[w]ith the managerialism that has now crept into the health care arena, the 

public expects certain levels of efficiency and effectiveness. Because all people want 

the best health care available, without compromise, this can be difficult to achieve.” 

The question to be asked is: who, in such an environment are to be the custodians of the 

ethical and legal rights of the patients and client and the guardians of the quality of care 

they receive? While nursing regulatory and professional authorities are attempting to 

ensure that nurses as the primary care givers continue to maintain standards, there are 

clearly significant structural barriers that need to be addressed. As confirmed by the 

WHO (2000 cited in McMurray, 2003, p. 371) “the most important issue in any health 

care system structure is the extent to which it facilitates the performance of its key 

functions, which are to improve health (attainment), to respond to people’s expectations 

(responsiveness and fairness) and to provide financial protection against the costs of ill-

health (performance). These functions are achieved through stewardship, which dictates 

appropriate decision-making in managing resources equitably.” The nurses’ role in 

health care delivery is therefore to know their legal and ethical roles and to use their 

professional skills to the greatest benefit of efficient and effective health care. This can 

only be achieved within the context of the safe and legally appropriate professional 

structures. It is against this background that the QNC regulates the profession of nursing 

in Queensland and that this study was undertaken.  
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SIGNIFICANCE OF THE STUDY  

The significance of this study is situated in the regulation of nursing by 

professional regulatory authorities. As identified, the disciplinary role of regulatory 

authorities such as the QNC, is fundamental to the objective of “ensuring safe and 

competent nursing practice” as prescribed by the Nursing Act 1992 (Qld). The 

effectiveness of this disciplinary power is contingent on nurses and midwives 

(registered or enrolled or endorsed under the Act) being able to identify conduct that 

will warrant a disciplinary response and understand the rationale underpinning 

disciplinary action. The disciplinary role must be both predictable and transparent if it is 

to be effective.  

This study makes an original and significant contribution to these requirements. 

Through the exploration of the decisions and outcomes in cases of incompetent or 

unsafe practice or sexual misconduct much can be learnt. This includes how the 

disciplinary Committee interprets and assesses conduct, and upon what basis the 

outcomes, which have significant effects on those found guilty of offences under the 

Act, are reached. The study explores the perceptions of the profession that the 

disciplinary process is punitive, and it explores issues in relation to the types of conduct 

that come within the terms used, not only in the Queensland legislative and case law 

contexts but also across other Australian jurisdictions. In this respect the study makes a 

major contribution to an important area of practice regulation.    

 

PURPOSE OF THE STUDY 

The purpose of this study was to explore the extent to which structural 

(legislation and policy), professional, and process factors impacted on the outcomes of 

disciplinary Tribunals and Committees in cases of incompetent or unsafe practice or 

sexual misconduct.  The study extends beyond the actual outcomes and provides insight 

into the factors that are considered by those who make the determinations in 

disciplinary proceedings. This provides a basis of knowledge and understanding in 

relation to what is a very significant area of nursing practice. This information can be 

made available for nursing education and practice, as a beginning body of evidence to 

encourage reflection on the proceedings and outcomes of disciplinary processes and 

create enthusiasm within the profession for further research in the future.  
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CLARIFICATION OF TERMS 

The terminology used in this thesis to describe the participants, structures, 

concepts and features of the disciplinary role the of QNC are derived from the 

professional disciplines of nursing and law. Because these terms are not widely 

recognised they are listed prior to the commencement of Chapter one to guide the 

reader.  

 

THESIS STRUCTURE 

This chapter introduces the study and provides an overview of the context and 

the background in which the study was conducted. The significance and purpose of the 

study are also explained. Chapter two, the literature review, identifies and describes the 

current level of knowledge pertaining to the role of regulatory bodies in the discipline 

of health professionals in general, and nurses in particular. The content of the chapter is 

focused on the case law, legislation and literature relevant to the disciplinary role of the 

nursing regulatory authorities. The discussion also includes literature relevant to 

overseas jurisdictions. This literature was included to highlight common systems and 

processes. Chapter three identifies and describes the methodological approach to the 

study and the conceptual framework within which the study was situated. The reasons 

for situating the study in the interpretive paradigm using a case study approach are 

discussed and justified. The methods used to collect and analyse the data are then 

outlined. The chapter also provides a description of the ethical considerations 

underpinning the study and the measures taken by the researcher to ensure the rigour 

and trustworthiness of the findings.  Chapters four and five present the findings from 

the case file of the nurses and midwives who were charged with incompetent or unsafe 

practice, or sexual misconduct respectively. These findings are discussed in Chapter six 

and the links made with Donabedian’s framework which proved to be useful to analyse 

the data. The thesis ends with a set of recommendations for nursing practice, nursing 

education and future research. 
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CHAPTER TWO 

 

 

LITERATURE REVIEW 
 

INTRODUCTION 

The purpose of this literature review is to examine the current level of knowledge in 

relation to disciplinary proceedings in cases of incompetent or unsafe practice and sexual 

misconduct. In this chapter the legislation, policies, case law and literature relevant to the 

discipline of nurses in Queensland are presented with specific reference to cases of sexual 

misconduct and incompetent / unsafe practice. The chapter identifies the published materials 

originating from the courts, the parliaments, and the profession that provide the context 

within which the study was situated.  

The chapter begins with an explanation of what constitutes competent and safe 

practice as a basis for evaluating incompetent and unsafe practice. Following this the 

structural framework, that is, the legislative provisions and policy documents that underpin 

the discipline of nurses in Queensland are examined. This is followed by a critique of the 

literature, case law, and related professional factors, in the form of the conduct or behaviours 

of nurses, which gave rise to the disciplinary proceedings. The latter section will focus on 

the terms and definitions used to categorise particular behaviours that have been considered 

in disciplinary proceedings. Current studies on disciplinary processes and their outcomes are 

reviewed. Literature generated from the United Kingdom (UK), the United States (US) and 

other Australian jurisdictions is included to provide insight into disciplinary proceedings as 

they are conducted outside the Queensland system. 

Critique of this literature will serve to demonstrate three propositions upon which this 

study was founded. First, there is a marked diversity in the structural framework upon which 

the discipline of nurses takes place, and considerable variability in the interpretation and 

application of the legislation and policy. Second, the terms and concepts utilised within the 

disciplinary context, to establish and prove the charges based on the conduct of nurses, are 

not clearly defined or uniformly understood.  Finally, current disciplinary processes reflect 

the infancy of the ‘disciplinary role’ of the nursing authorities which regulate the nursing 

profession. This is in contrast to other developments in the profession which have identified 
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and refined standards of competence and ethically appropriate behaviours over the past two 

decades. 

Cumulatively, the literature review will illustrate an important premise of this study; 

that there is a paucity of research into the impact of structural, professional and process 

factors on the outcomes of disciplinary proceedings. Analysis of these factors is virtually 

unknown and poorly understood. In this respect, this research makes an original and 

significant contribution to knowledge. The thesis argues that in a professional context, where 

nursing regulatory authorities are empowered to implement disciplinary measures as a means 

of ensuring the practices of the profession are competent and safe, the factors that affect 

outcomes must not only be identifiable but also consistent and predictable. 

The tort system, which deals with civil liability, and in particular the law of 

negligence, has been used as a means of encouraging health professionals to adhere to 

appropriate standards of practice. Similarly, the threat of disciplinary action presents a 

mechanism by which nursing authorities can maintain competent and safe standards of 

nursing practice. However, this can only operate where the profession is clear as to the 

conduct that will warrant a disciplinary response, and what that response will be. That is, 

there must be clarity and consistency in the determination and predictability of outcomes 

when the outcomes potentially involve the deprivation of an individual’s rights. These 

concern the ability to earn an income, the imposition of conditions or limitations that 

considerably impede the ability to work, or the payment of amounts of money that 

significantly compromise his / her financial stability  

 

SAFE AND COMPETENT NURSING PRACTICE 

There are, at Federal, State and Territory levels, standards, codes, guidelines and 

policies dedicated to providing guidance to nurses as to safe and competent nursing practice. 

Bennett (2001, p. 4-5) describes the purpose of ‘standards’ in the disciplinary context, as 

providing a “clear guide for the labelling of conduct as unprofessional in terms of lesser 

standards than that expected by the public” and ‘codes’ as “broad statements that provide a 

guide for the nurse in professional conduct” with the statements contained in codes 

providing a measure of the standards for practice. Bennett suggests that the function of 

‘guidelines’, (2001) lies in the fact that codes are frequently constructed broadly and are 

thereby incapable of clearly guiding conduct. She therefore proposes that ‘guidelines’ be 

structured in such a way as to be directed to more specific practice issues; for example, 
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professional / personal boundaries, which clearly state what is, and is not, acceptable as safe 

and competent practice.  

At a national level, the ANCI developed “National Competency Standards” in the 

1980’s (ANCI, 2000). These standards were adopted by the respective State and Territory 

nursing authorities throughout the 1990’s and, over time, have been updated and further 

refined. The ANCI, “National Competency Standards for Registered Nurses,” provide a set 

of core competencies that represent a benchmarking of the standards expected of registered 

nurses in Australia. The standards “take account of the various roles and functions nurses 

fulfil and identify a combination of the attributes a competent nurse must have” (ANCI, 

2000, p.2). ‘Professional and ethical practice’, ‘critical thinking and analysis’, ‘management 

of care’ and ‘enabling’ are the domains from which the competency elements are further 

identified and described. 

In addition to the “National Competency Standards for Registered Nurses,” (ANCI, 

2000) the “National Competency Standards for Registered and Enrolled Nurses” (ANCI, 

2000), “Code of Ethics for Nurses in Australia” (ANCI, RCNA & ANF,  2002) and “Code of 

Professional Conduct for Nurses in Australia” (ANCI, n.d) have been developed by ANCI as 

the framework within which professional nursing practice is maintained and regulated 

(ANCI, 2000).  

Competency standards at a national level also exist in the context of providing 

specialist clinical services. One of many organisations of specialist clinicians, to have such 

standards is the Australian College of Midwives Inc. (ACMI, 1995), which has developed 

the “Competency Standards for Midwives” and the “Code of Ethics and Competency 

Standards for Midwives,” that address the core midwifery competencies and values required 

by midwives in their practice. The standards are “behaviours or practices for which 

midwives are accountable…[t]hey are the what of quality practice, and embod[y] the 

knowledge, skills, values and attitudes required within the specified midwifery practice and 

statutory context”( ACMI, 2000, p.2). These documents replaced the “Standards for the 

Practice of Midwifery” drafted by ACMI in 1988 and operate in conjunction with the 

“National Nursing Competencies for Registered Nurses” (ANCI, 2000).    

At State and Territory levels, the nursing regulatory authorities have formulated 

guidelines and policies, consistent with those at the national level, to meet the practice needs 

as identified within each individual jurisdiction. For example, the QNC has, in consultation 

with other disciplines of health professionals, developed the “Queensland Nursing Council 

and Health Practitioners Boards’ Statement on Sexual Relationships between Health 
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Practitioners and their Patients” (Chiropractors and Osteopaths Board of Queensland et al., 

1997, 2000). These guidelines were prepared with the express intent of providing “ guidance 

to health practitioners and nurses…and [informing] the public of the expected standards of 

conduct (2000, p. 1). The Nurses Board of Western Australian also developed guidelines, 

“Boundaries of Therapeutic Relationships”(2002), to assist nurses and midwives understand 

the professional boundaries inherent in managing therapeutic relationships with patients and 

clients. In 1998 the Nurses Registration Board (NRB) of New South Wales initiated a project 

to investigate the existing research and literature relevant to the boundaries of nursing 

practice. From the findings, the “Guidelines for Registered Nurses and Enrolled Nurses 

regarding the Boundaries of Professional Practice” (The University of Newcastle Faculty of 

Nursing & Nurses Registration Board of NSW, 1999) were developed. Similar to the 

guidelines operating in Queensland, the document provides assistance to nurses “with 

decision-making processes for appropriate behaviour in a nurse client-relationship…and is 

an excellent tool for use in ethical decision making” in nursing practice (The University of 

Newcastle Faculty of Nursing & Nurses Registration Board of NSW, 1999, p. 2).   

Also at the State and Territory levels, individual nursing regulatory authorities, in 

consultation with specialist clinical organisations and consumers, have developed codes of 

practice and guidelines applicable to the particular specialty area. The QNC and the ACMI, 

as an example, have developed the “Code of Practice for Midwives,” (QNC, n.d.) and 

“Guidelines for Midwifery Practice” that provide midwives in Queensland with direction in 

their professional practice. The documents also serve to inform consumers of the standards 

of practice expected of the professional by their regulatory and specialist nursing 

organisations.   

A number of Australian nursing regulatory authorities have developed policy 

documents relevant to professional standards and scope of practice within their own 

jurisdiction. The QNC’s “Scope of Nursing Practice Decision Making Framework” (1998) is 

an example of such a document. These policies are implemented for the purpose of assisting 

those who are regulated, enrolled or endorsed under the respective Nursing Acts, to identify 

standards of practice and understand the framework within which their practice decisions 

should be made. In addition, regulatory authorities such as the Nurses Board of Victoria 

(NBV) “Professional Conduct Information for Registered Nurses” (NBV, 2001) and the 

QNC “Professional Standards Policy” have drafted policies aimed at providing information 

on professional conduct issues and processes. It is against this background of standards, 

guidelines, codes and policies that nurses undertake their practice and against such a 
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framework that their conduct may be assessed in making decisions as to whether they have 

undertaken activities that warrant a disciplinary response.  

 

DISCIPLINE AS AN ISSUE 

The literature in Queensland and elsewhere indicates that the number of complaints 

reported to regulatory authorities about the conduct and behaviour of nurses is increasing 

(Bennett, 2001; Brennan, 1999; Duffin, 2001; La Duke, 2000; New South Wales (NSW) 

Nurses Registration Board Annual Report 1995 –2002; Nurses Board of Victoria (NBV), 

2002); QNC Annual Reports 1995 – 2002; Skyte, 1999). LaDuke (2000) estimated that in 

the United States (US) more than five thousand nurses are disciplined for professional 

misconduct annually, with approximately 25,000 complaints of misconduct lodged with 

nursing regulatory authorities each year. In the UK, the Central Council for Nursing, 

Midwifery and Health Visiting (UKCC), now known as the Nursing and Midwifery Council 

(NMC), also report that between 800 and 1000 complaints, related to the conduct of nurses, 

are received annually (Skyte, 1999). Duffin (2001, p. 7), in her overview of the backlog of 

disciplinary cases waiting for a hearing in the UK, reports that “allegations of misconduct 

rose 62 per cent” from 2000 to 2001, and in the preceding period 74 practitioners were 

removed from the register in 1999 as compared with 113 in 2000. In the Queensland context 

the QNC statistics show a steady increase in the total number of complaints received. While 

in 1995, 26 complaints were lodged with the QNC, in 2002 this number had risen to 117  

(QNC Annual Report, 2002). Table 2.1 illustrates the magnitude, and types, of complaints 

received by the QNC between 1995 and 2002. These figures serve to confirm that 

increasingly, issues related to conduct and the discipline of offenders is becoming a more 

significant part of the professional regulatory role of nursing authorities.    
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Table 2.1 Types of Complaints received by QNC 1995 – 2002 

Complaint 1995 1996 1997 1998 1999 2000 2001 2002 

Incompetence 4 1 7 2 9 4 22 29 

Both Health 

and Conduct 

 3 7 4 5 5 6 4 

Conduct  8 28 29 29 36 44 48 

Health 

Concern 

4 8 18 30 19 54 43 29 

Boundary 

Violation 

3 7 3 1 7 5 3 1 

Whole 

Agency  

   3   7 2 

Other 15 20 5 10 1 8 10 3 

Total 26 47 68 79 70 112 135 117 

  

Although this upward trend in the number of complaints reported has been 

established, it has also been recognised that there is a lack of information from which to 

effectively address many of the issues fundamental to discipline (Powers, Maurer & Wey, 

2002). Accordingly, nursing regulatory bodies such as the QNC, the Nurses Registration 

Board New South Wales (NRBNSW) and the NBV, have attempted to establish databases to 

more accurately assess the numbers of complaints referred annually to State Boards and 

Councils. In addition, there has been a recognised need, not only within Australia but also 

overseas, for further research to identify individual trends among State Boards and the 

development of a model language within the rules and regulations that clearly defines 

malpractice and criminal acts (Powers, Maurer & Wey, 2002).   

 

LEGISLATION AND POLICY  

In Australia the nursing profession is governed by legislation at both the State and 

Federal levels. The nurses registration Acts across the Australian jurisdictions emerged in 

the 1920’s as a result of a push to provide for the establishment of a State infrastructure to 

replace that which had previously been occupied federally by the Australian Trained Nurses 

Association (Staunton, 1991). The movement to registration, and consolidation to 
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professional bodies was consistent with a trend across many of the Commonwealth countries 

in the early nineteen hundreds. As Chappell (1993) observed of the New Zealand experience, 

since 1901, the right to call oneself a nurse (or midwife in 1904) and to practise in that 

capacity was restricted to those who met the standards established by the registration 

authority. 

The move to professional self-regulation in Australia culminated in the establishment 

of nursing regulatory authorities in each of the States and Territories by Acts of Parliament. 

These bodies, through the legislative provisions were empowered with the responsibilities of 

developing, maintaining and enhancing the standards of nursing practice. Although the 

current legislation regulating the nursing profession in Australia (Nursing Act 1992 (Qld); 

Nurses Act 1991 (NSW); Nurses Act 1999 (SA); Nursing Act 1995 (Tas); Nurses Act 1993 

(Vic); Nurses Act 1992 (WA); Nurses Act 1988 (ACT); Nursing Act 1999 (NT)) has 

undergone a number of significant amendments over the last century, Clarke, cited in Bryant 

(2001, p. 42) suggests that as a common premise nursing regulation: 
 

should begin and end with providing a broad regulatory framework 
that best protects the health and safety of the public; that facilitates 
rather than impedes, meeting the changing health care needs of the 
public, the technological changes in the health care industry and the 
ever expanding sophistication, knowledge and capabilities of current 
and future health care providers.  

 

However, the legislation applicable to the regulation of nurses and midwives in each 

of the Australian State and Territory jurisdictions contains significant similarities and 

differences (Bryant, 2001; Wallace, 2001). Bryant (2001, p. 41) considers that individual 

practitioners are “disadvantaged by the lack of single overarching legislation.” One area in 

which the differences between the jurisdictions is most evident is in relation to matters of 

professional discipline of nurses.  

The Nursing Act 1992 (Qld) establishes the QNC as the regulatory authority for the 

nursing profession in Queensland. Amongst its many other functions prescribed under the 

Act, the QNC is legally empowered to receive and respond to complaints made in relation to 

the conduct of nurses and midwives who are registered, enrolled, or endorsed to practice 

under this legislation. While the disciplinary process is predominantly bounded and directed 

by the provisions of the Nursing Act 1992 (Qld), the Health Rights Commission Act 1991 

(Qld) also impacts on the disciplinary process, at least at the initial stage of lodging 

complaints.   
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The intersection of these two pieces of legislation lies in the reciprocal requirement 

that complaints must be assessed on receipt, and referred to the appropriate statutory body; 

the Health Rights Commission (HRC) or the QNC.  If the complaint is assessed as related to 

the conduct of a nurse within the meaning of section 102 of the Nursing Act 1992 (Qld), the 

QNC’s Executive Officer will refer it to the HRC unless it has been agreed, that the nature of 

the complaint is such, that it is in the public interest for the Council to retain the matter 

(QNC Professional Standards Policy, 2000b p.3) or, where the Executive Officer has 

suspended the nurse’s licence to practise (sections 67 & 68, Nursing Act 1992 (Qld)). Where 

complaints are referred by the Executive Officer to the HRC they are “deemed to be a health 

service complaint” (QNC Professional Standards Policy, 2000 p.3) and thereby come under 

the jurisdictional power of HRC. Reciprocally, where the complaint is lodged in the first 

instance with the HRC, the Health Rights Commissioner is required to make an assessment 

under the relevant provision (section 69) of the Health Rights Commission Act 1991 (Qld) 

and determine the appropriate response (sections 70-74).  Part 8 of that Act makes provision 

for a complaint to be referred to the “registration board” if the Commissioner, following the 

assessment considers: 
 

121 (a) that a health service complaint made against a registered 
provider is not suitable for conciliation and should be investigated: 
and 

       (b) that the registered provider’s registration board has adequate 
powers for investigation. 

 

Although the QNC Annual Reports identify the various sources of complaints there 

appears to be no data on the numbers that are initially reported to the QNC and then, under 

the legislative provisions, referred to the HRC for assessment, nor those referred back to the 

QNC for investigation and further action. 

Table 2.2 provides a breakdown of the sources of the complaints (QNC Annual 

Report 2002, p.48). While the number of complaints lodged with the HRC, assessed, and 

referred to the QNC are readily identifiable, it is not clear how many complaints from other 

sources have been assessed by both the QNC and the HRC and then returned to the QNC to 

be dealt with under the disciplinary provisions of the Nursing Act 1992 (Qld).   
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Table 2.2 Sources of complaints lodged with the QNC 1997 - 2002 

Source of Complaints 1997 1998 1999 2000 2001 2002 

Consumers 12 10 4 5 11 7 

Chief Health Officer / 

Environmental Health  

1 2 1 5 1 2 

Director of Nursing 26 26 31 48 57 49 

Employer/ District manager  5 9 11 25 23 20 

Health Rights Commissioner 4 4 4 3 5 4 

Other Health Professional 2 2 3 3 10 8 

Other 9 20 12 16 20 23 

Peer / Nurse 9 6 4 7 8 4 

Total  68 79 70 112 135 117 

   

In the UK and all Australian jurisdictions, the professional regulatory authorities 

have no independent power to initiate investigations into conduct. As illustrated in the 

Nursing Act 1992 (Qld), the legislation permits the regulatory bodies to respond in 

circumstances where a written complaint is lodged by a person “aggrieved by the conduct of 

a nurse, a midwife or another person authorised to practise nursing” (section 102). The 

disciplinary process is, thereby, activated by the voluntary reporting of conduct and the total 

numbers of complaints therefore may, or may not, reflect the actual numbers of nurses or 

midwives who participate in behaviours that warrant a disciplinary response. In contrast, in a 

number of jurisdictions in the US, reporting mechanisms are intertwined with legislation 

requiring mandatory reporting (Tidwell, 2002). In Kansas for example, all licensed health 

care providers, health care facilities and health professionals are required, under the Risk 

Management Act 1988, to report any action that “ may have a reasonable probability of 

causing injury to a patient or any actions that may be grounds for discipline” (Tidwell, 2002, 

p. 1).  

The existence of an independent statutory body such as the HRC, to receive and act 

upon complaints made about the conduct of health professionals, is not peculiar to the 

Queensland health care system. Indeed in all Australian jurisdictions, other than South 

Australia (where, under the Ombudsman Act 1972, complaints related to the provision of 

health care services are lodged with the Ombudsman), independent bodies have been 

established through legislation (Health and Community Care Complaints Act 1998 (ACT); 
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Health Care Complaints Act 1993 (NSW); Health and Community Services Complaints Act 

1998 (NT); Health Complaints Act 1995 (Tas); Health Services (Conciliation and Review) 

Act 1987 (Vic); Health Services (Conciliation and Review) Act 1995 (WA)) to receive and 

investigate complaints made about the provision of health care services. These statutory 

bodies also offer an alternative to the court system, in the resolution of complaints through 

conciliation and mediation processes.  

A significant issue however, is the difference in the extent to which these 

independent bodies participate in the disciplinary role as prescribed to the regulatory 

authorities under the relevant legislation in each of the States and Territories. For example, 

in the Queensland context the QNC not only receives (section 102) and investigates (section 

102 and section 103) complaints made about the conduct of nurses, but it also determines if 

there is substance to the concern (section 104). Thereafter, if considered to be appropriate, 

the QNC also lays charges and refers the case to the Professional Conduct Committee for 

hearing and determination (section 104). The QNC also has the authority under section 105 

of the Nursing Act 1992 (Qld) to prosecute the Charges, on behalf of the complainant, the 

HRC having no role in the prosecution of complaints before the Professional Conduct 

Committee.  

In New South Wales however, the Health Care Complaints Act 1993, and the Nurses 

Act 1991 create a more collaborative framework whereby complaints may be reported to 

either the Nurses Registration Board (in the form of a Statutory Declaration) or the Health 

Care Complaints Commission (HCCC), with the HCCC assuming the responsibility for 

notifying the nurse in writing, that a complaint has been lodged against him or her and 

deciding how the complaint will be proceeded with (NRBNSW, 2001). The complaints are 

processed in consultation with the HCCC and may be dismissed, referred for conciliation or 

counselling, or assisted resolution by the Health Conciliation Registry (from the NRB) or the 

Patient Support Office (by the HCCC). The complaints may be investigated by the HCCC 

(section 20 Health Care Complaints Act 1993 (NSW)) or, in some circumstances the nurse 

may be required to undergo a medical assessment (section 45 Nurses Act 1991 (NSW)). In 

addition, it is within the power conferred under section 42 of the Health Care Complaints 

Act 1993 (NSW) for the HCCC to prosecute the nurse before the disciplinary body and 

appeal or respond to an appeal in the District Court.  

The objective, or purpose, of the Nursing Act 1992 (Qld), is stated in section 3 as 

making “provision for ensuring safe and competent nursing practice.” The QNC Professional 

Standards Policy (2000, p.1) however, indicates that the legislative mandate has been 
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interpreted so as to accord the QNC through the regulation of standards with the 

responsibility of  “protecting the public interest.” This perception, that the primary purpose 

of the regulation of nurses, is one of protecting the public is a view widely held by both 

Australian and overseas regulatory authorities (Bryant, 2001; Gomez , 2003; Pearson, 

Fitzgerald, Walsh & Borbasi, 2002; Queensland Nursing Forum, 1994; Staunton & 

Chiarella, 2003; Styles, 1985) and is deserved of closer examination.  

Australian case law consistently sources the responsibility of the regulatory 

authorities, in exercising their disciplinary role, as one driven by public protection (Jacobsen 

v Nurses Tribunal, 1997) The High Court of Australia, in Walton v Gardiner (1993, p.396) 

considered the supervisory jurisdiction of the Court system in relation to disciplinary 

Tribunals and Committees. Brennan J.2 (1993, p.411-412) said: 
 

The jurisdiction of the Tribunal exists in order that patients be 
protected and that the public know that patients are protected 
against…professional misconduct. The protection is afforded by the 
statutory powers of the Tribunal publicly to declare that professional 
misconduct has been proved and to impose on a medical practitioner 
an appropriate disciplinary penalty. These powers are designed not 
only to do a measure of justice as between a medical practitioner and 
his or her patient or to impose an appropriate penalty for professional 
misconduct but also to declare and enforce professional standards. 

 

In the case of Health Care Complaints Commission v Litchfield (1997, p.637) the 

New South Wales, Health Care Complaints Commission, appealed a decision of the Medical 

Tribunal. The medical practitioner in the case had been found guilty of having conducted 

himself in a sexually inappropriate manner in the course of professional consultations with 

three female patients between the ages of twenty and thirty. The decision of the Tribunal to 

suspend the medical practitioner for a period of nine months, ordering that he undergo a 

psychiatric assessment, and restrict his work in the form of confining his employment to 

clinical areas approved by the Tribunal, was appealed by the HCCC in the Supreme Court. 

In ordering that the medical practitioner’s name be removed from the register, the Court held 

that: 
 

 
2 As a point of style for this thesis, the reference above and other instances of referencing case law, follow the 

conventions of legal referencing, for example, Brennan J. refers to Judge Brennan., and the page numbers refer 

to the pages in the case where the judgment is reported. Where the year is enclosed in square brackets, no 

volume is noted as there is only one volume for that year. Italics are used throughout the thesis to reference 

cases and legislation as per legal referencing style.  
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[d]isciplinary proceedings against members of a profession are 
intended to maintain proper ethical and professional standards, 
primarily for the protection of the public, but also for the protection of 
the profession. 

 

A number of authors also consider the regulatory role of nursing authorities as 

protective and based on the public interest (Alliex, 2002; Cullen, 1999; Graddy, 1991 cited 

in Bryant, 2001; Wallace 2001). Staunton and Chiarella (2003, p.185) identify the nursing 

regulatory authorities as operating within the area of law referred to as “administrative 

law…exercising a protective jurisdiction.” Wallace (2001, p. 426) states that the primary 

intention of the disciplinary procedures that are carried out under the provisions of 

regulatory legislation “is neither to punish those involved…nor to compensate those harmed. 

The primary intention …is the protection of the public, and the maintenance of standards 

within the profession.” However, it is only in two States in Australia that such a purpose is  

identified. In Victoria, the Nurses Act 1993 section 1, states the main purpose of the Act is to 

“protect the public by providing for the registration of nurses and the investigation into the 

professional conduct and fitness to practise of registered nurses” and in South Australia, the 

Nurses Act 1999 affirms that the Act is “to provide for the registration and enrolment of 

nurses; to regulate nursing for the purpose of maintaining high standards of competence and 

conduct by nurses.”  

The nursing regulatory legislation in the other Australian jurisdictions contain no 

reference to public protection, but rather what are described as “explanatory statements” 

(Bryant, 2001, p. 43) whereby the purpose of the respective Acts is dominated by the role of 

registration, enrolment and endorsing of members without further clarification as to why this 

is an important activity. However, the purpose of the legislation regulating the nursing 

profession, whether perceived or actual, underpins the disciplinary role as undertaken by the 

regulatory authorities. Two significant areas of the disciplinary function of the regulatory 

authorities that are potentially affected by the interpretation of the purpose of the regulatory 

legislation, and what is required to fulfil the obligations imposed by that purpose, are the 

types of conduct that will warrant disciplinary action, and the types of outcomes, or orders, 

that can be made in response to that conduct.   

 

CONDUCT WARRANTING DISCIPLINARY ACTION 

The conduct or behaviour of a nurse or midwife that will generate disciplinary 

proceedings is not uniform. As will become evident, the nursing legislation in each of the 
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Australian States and Territories identifies types or categories of conduct, some more 

explicitly than others, that will constitute a complaint for the purpose of the regulatory 

authority initiating disciplinary action. There has been a tendency, where the legislative 

provisions have not included definitions of terms such as ‘misconduct’, ‘malpractice’ or 

‘conduct discreditable’ to revert to the case law. The following section of this literature 

review will therefore consider both the legislation and the case law relevant to the current 

state of knowledge. While the particular conduct and behaviour considered by the 

disciplinary arms of all regulatory authorities varies considerably this review will focus, 

where possible on an examination of complaints related to allegations of sexual misconduct 

and incompetent or unsafe conduct.     

Part 5 of the Nursing Act 1992 (Qld) empowers the Professional Conduct Committee, 

to hear and determine charges that have been received, investigated and referred by the 

QNC. As the Nursing Act 1992 (Qld) prescribes, the Committee must make a finding based 

on those Charges, as to whether they contravene the code of conduct identified in section 

100. As the QNC has not formulated a code of conduct, the Committee hears and determines 

matters in relation to conduct that falls within section 31(1) of the Nursing Act 1976 (Qld). 

This section of the 1976 Act states that where the: 
 

Board considers it has reasonable grounds to suspect that a registered 
nurse - has been convicted in Queensland of an indictable offence, or 
has been convicted …in respect of an act or omission which if done or 
made by her in Queensland would have constituted an indictable 
offence; has been convicted of an offence against this Act…; has 
failed to carry out a lawful demand of the Board…;is addicted to any 
deleterious drug to a degree that could render the nurse unfit to 
practise nursing…; has been guilty of gross negligence, malpractice or 
conduct discreditable to a registered nurse, it may hold a full and 
proper inquiry into the matter in question … 

 

This legislation has been interpreted by the QNC in light of the 1992 Act and 

notionally amended to substitute the Council and the Professional Conduct Committee for 

the Queensland Nurses Registration Board and requiring the offence to have been committed 

against the 1992, rather than, the 1976 Act.  

In comparison, the Nurses Act 1991 (NSW) sets out in section 4 (1) a list of 

complaints to which the NRB or the HCCC are legally entitled to respond. The section states 

that a “complaint may be made that an accredited nurse: a) has been convicted of an 

offence…in the circumstances of the offence render the applicant unfit in the public interest 

to practise nursing, or b) suffers from an impairment, or c) has been guilty of unsatisfactory 
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professional conduct, or d) has been guilty of professional misconduct, or e) does not have 

sufficient physical or mental capacity to practise nursing, or e) is not of good character.  The 

distinction between the legislation operating in Queensland and that in New South Wales is 

found in section 4 of the Nurses Act 1991 (NSW) which, unlike the Queensland legislation, 

defines both ‘professional misconduct’ and ‘unsatisfactory professional conduct’.  

‘Professional misconduct’, the more serious of the two offences under the Act, is defined as 

“unsatisfactory professional conduct of a sufficiently serious nature to justify the removal of 

the nurse’s name from the Register or Roll.” ‘Unsatisfactory professional conduct’ includes, 

under section 4(2): 
 

Any conduct that demonstrates a lack of adequate: 

(i) knowledge 

(ii) experience 

(iii) skill 

(iv) judgement; or 

(v) care 

by a nurse in the practice of nursing …the nurse’s contravening…a 
provision of this Act or the regulations…the nurse’s failure to comply 
with an order or determination made or a direction given under section 
48, 55, or 64 or with a condition of registration; a nurse’s holding 
himself or herself out as having qualifications in nursing other 
than…those in respect of which the nurse’s registration or enrolment 
were granted; or…those recorded in the Register or Roll in respect of 
the nurse;…and any other improper or unethical conduct relating to 
the practice of nursing.    

 

The inclusion of specific terms such as ‘professional misconduct’, ‘unsatisfactory 

conduct’, ‘conduct discreditable’, ‘gross negligence’, ‘malpractice’, is evident in the nursing 

legislation in all Australian jurisdictions. However, as illustrated in the two preceding 

examples, there is no consistency in the terms used nor is there a consistent use of terms to 

denote the same conduct in all cases. As a result, decisions and outcomes of decisions are 

open to considerable discretion. It is claimed however, that regardless of the differences 

between the individual terminology the underlying standards that operate to benchmark 

behaviour constituting professional misconduct are similar (Wallace, 2001). A comparison 

of the legislative definitions and the case law in this area may indicate that the definitions, in 

terms of the practice of nurses, and other health care professionals, may not be as clear as 

some authors suggest. In fact the application of the terms to the diverse factual situations and 
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scenarios has served in some circumstances, to blur the meaning, and has opened the door to 

potential challenges.  

As stated, the Queensland Nursing Act 1992 has no definition of the terms ‘gross 

negligence’, ‘malpractice’ and ‘conduct discreditable’. Nurses in Queensland are however, 

charged under the legislation with being guilty of these offences. The South Australian 

Nurses Act 1999 under section 4 (1) defines ‘unprofessional conduct’ as improper or 

unethical conduct, incompetence or negligence in relation to nursing and a “contravention of, 

or failure to comply with …the provisions of this Act; or a condition imposed under this Act 

in relation to the registration or enrolment of a nurse in relation to the provision of nursing 

care by a nurse.” This could be considered as distinct from the position in Victoria where 

“unprofessional conduct” is defined under the Victorian Nurses Act 1993 section 3 as: 

 

(a) professional conduct which is of a lesser standard than that which 
the public might reasonably expect of a registered nurse; or 

(b) professional misconduct 

(c) a finding of guilt of- 

(i) an indictable offence; or 

(ii) an offence that affects the nurse’s ability to continue to 
practise; or 

(iii) an offence against this Act or the regulations 

(iv) in the case of a nurse practitioner, an offence as a nurse 
practitioner under any other Act or regulations; or  

(d) professional conduct which is of a lesser standard than that which 
might reasonably be expected of a registered nurse by his or her peers; 
or 

(e) providing a person with nursing services of a kind that is 
excessive,  unnecessary or  not reasonably required for that person’s 
wellbeing; or 

(f) influencing or attempting to influence the conduct of a nurse’s 
practice in such a way that patient care may be compromised; or 

(g) the failure to act as a nurse when required under the Act or 
regulations to do so; or 

(h) the contravention of or failure to comply with a condition, 
limitation or restriction on the registration or endorsement of 
registration of the nurse imposed by or under this Act.  

 

As stated, in New South Wales the Nurses Act 1991 defines the terms ‘professional 

misconduct’ and ‘unsatisfactory professional conduct’ as the conduct outlined in the section 

(section 4 (2)(a)-(e)). Wallace (2001, p. 429) proposes that it may also refer to improper or 
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unethical conduct similar to that identified under the South Australian Nurses Act 1999. The 

Tasmanian Nursing Act 1995, lists the conduct for which disciplinary action can be initiated 

as that identified in section 56, being a: 
 

Lack of physical or mental capacity or skill to practise, or no longer 
holds or is entitled to hold a qualification by reason of which he or she 
was registered; being guilty of professional misconduct, which 
includes contravening the registration legislation, requirement of the 
Board or a foreign medical law or incompetence , fraud or dishonest 
behaviour in professional practice…includes contravening a provision 
of the Nursing Code…  

 

Section 61(g) of Nurses Act 1992 (WA) uses the term ‘unethical conduct’ as applying 

to carelessness, incompetence, impropriety, misconduct, breaching the Act or failure to 

comply “with any condition or restriction imposed under this Act.” Alliex (2002, p.2) 

suggests that complaints lodged with the Nurse’s Board of Western Australia under these 

provisions include instances of nurses being “careless or incompetent in providing patient 

care, complaints of sexual misconduct and non-compliance with the Board.” The use of 

competence to practise nursing, as a benchmark, rather than professional misconduct is also 

contained in the Nurses Act 1988 (ACT). Under this Act any “improper or unethical conduct 

in the practice of nursing or conduct (whether in practising nursing or not) that adversely 

affects the person practising nursing is also grounds for suspension or cancellation of 

registration or enrolment” (sections 4(b), 60 (k)-60(p)).   

In Victoria ‘unprofessional conduct’ is defined as “professional conduct which is of a 

lesser standard than that which the public might reasonably expect of a registered nurse, 

professional misconduct, or a finding of guilt of an indictable offence, an offence which 

affects a nurse/s ability to continue to practise or an offence against the Nurses Act 1993 

(Vic).”  

The Nursing Act 1999 (NT) identifies specific matters in respect of which complaints 

may be made (section 52). These include, amongst others, that a “nurse…is guilty of 

professional misconduct.” The Act then goes on to state that a nurse is guilty of misconduct 

if the nurse: 
 

(a) contravenes this Act; 

(b) contravenes a foreign nursing law; 

(c) contravenes the nursing code 

(d) contravenes a condition subject to which the nurse is registered or 
enrolled; 
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(e) when required to have a practising certificate, practises without a 
practising    certificate; 

(f) practises in a restricted practise area without an authorisation to 
practise in that area; 

(g) contravenes a condition of an authorisation; 

(h) fails to pay, within the time specified for payment, a fine imposed 
on the nurse under section 60(1)(f); 

(i) fails to comply with a requirement made of that nurse under section 
60(1)(f); 

(j) fails to honour an undertaking given to the Board or Tribunal; 

(k) is negligent or incompetent in nursing practice; or 

(l) behaves in a fraudulent or dishonest manner in nursing practice. 
 

Although there are significant differences in the terminology and descriptors 

identified in the respective Nursing Acts, Staunton and Chiarella (2003, p. 194) propose that 

the language of the legislation, in considering appropriate professional conduct, denotes a: 
 

continuum of severity of professional conduct complaints which range 
from mild to serious as follows: professional conduct which is of a 
lesser standard than that which the public might reasonably expect of 
a registered nurse (Vic); conduct, whether in practicing nursing or not, 
that adversely affects practising nursing by the person (ACT); 
unsatisfactory professional conduct  (NSW); unprofessional conduct 
not of a serious nature (Vic); unprofessional conduct of a serious 
nature (Vic); unprofessional conduct (SA); professional misconduct 
(NSW, NT, Vic, Tas).  

 

It could be suggested that in those jurisdictions where there is no explicit definition 

of the terms used to drive the disciplinary process, and even in those jurisdictions were there 

are, the application of concepts such as ‘unprofessional conduct’, ‘professional misconduct’, 

‘improper unethical conduct’, ‘unsatisfactory professional conduct’, ‘malpractice’, 

misconduct’ ‘gross negligence’ and ‘conduct discreditable’ are open to wide interpretation. 

For example, what constitutes unsatisfactory professional conduct of a sufficiently serious 

nature to justify removal of the nurse’s name from the Register or Roll may vary between 

individuals. It also depends on the nurse’s experience in a particular clinical area and the 

subjective circumstances surrounding the incident. The differences in meanings, 

interpretation and application of the terms suggests it is appropriate to examine case law.  
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CASE LAW 

In Australia, the most significant and well known proceedings which considered the 

discipline of a member of the nursing profession is the case of Sophia Heathcote (Heathcote 

v Nurses Registration Board and Anor, 1991). As described by Staunton (1991, p.17): 
 

An incident occurred at Wilcannia Hospital involving a Registered 
Nurse, Sophia Heathcote, which caused widespread concern 
throughout the nursing profession across Australia; prompted four 
full-scale judicial hearings and required Sophia Heathcote to fight for 
her professional credibility ... The decision of His Honour Mr Justice 
Ward ... is a most important decision for nurses throughout ... all 
States of Australia.  It is the first recorded decision dealing with the 
issue of professional misconduct arising from a decision of the 
Disciplinary Committee of the Nurses Registration Board of New 
South Wales. 

 

Sophia Heathcote had been found guilty of professional misconduct by the New 

South Wales Registration Board and was removed from the Register of Nursing in New 

South Wales for a period of twelve months. This decision was based on a sequence of events 

which had occurred at Wilcannia Hospital prior to the discharge of a patient, Mark Quayle, 

into the care of the police.  His discharge occurred after consultation with the Director of 

Nursing and the medical practitioner.  The patient was later found to have hung himself in 

the police cell. 

Heathcote appealed the decision to the District Court.  Lawyers for the Nurses 

Registration Board alleged five occasions of failure by Heathcote to perform her duty as a 

nurse. These included the failure to elicit further information from the relatives, failure to 

properly assess the patient, including failure to perform systematic observation in that she 

failed to properly size up the general condition of the patient and the seriousness of the 

condition, and failure to manage the patient’s condition by not adequately informing the 

doctor of the patient’s condition and placing the patient back in the care of the police. The 

case confirmed that for a nurse in Australia the appropriate test for determining misconduct 

in a professional respect is the same as that laid down by Priestley J.J. in Qidwai v Brown 

(1984) in relation to medical practitioners:  
 

whether the practitioner was in such breach of the written and 
unwritten rules of the profession as would reasonably incur a strong 
reprobation from professional brethren of good reputation and 
competence. 

 

As in Bolam’s case (Bolam v Friern Hospital Management Committee (1957), Hutley 

J.A. in Qidwai considered the situation where there exists a reputable though minority view.  
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He held that “the conduct in the circumstances is acceptable, it cannot be said that one who 

acts on the minority view is guilty of professional misconduct.” In upholding the appeal by 

Heathcote, quashing the decision of the Board, and ordering the restoration of Heathcote to 

the Register, Ward J. (Heathcote v Nurses Registration Board and Anor 1991, p.20). 

observed: 
 

There was a strong body of expert professional opinion that none of 
the appellant’s conduct, as found by me, was such as to incur the 
strong reprobation of her professional peers of good repute and 
competence. It is not sufficient for some peers merely to express 
criticisms of judgements... the decision of the Board was short of 
compliance with the provisions of... the Nurses Registration Act.  
More should have been stated ... This is important, not only in order to 
let the nurse know why she failed in her duties and how she should 
behave in future and also to assist the nurse in consideration of an 
appeal. 

 

The decision by Ward J. clearly indicates that even amongst so called ‘experts’ in the 

profession and members of professional bodies, which represent medical practitioners and 

nurses, there is no universality of understanding as to the meanings of the terms. The terms 

therefore require further clarification and explanation if they are as Ward J. suggests, to give 

direction on conduct to avoid, and guidance for the future. 

The concepts raised in the foregoing cases touch on elements, such as the standards 

of practice as regarded by professional peers, that are also frequently associated with civil 

actions in negligence. Indeed it is noted that regulatory legislation in both Tasmania and the 

Northern Territory include negligence as a component of the definition of misconduct. 

However, in the New South Wales case of Pillai v Messiter (1989) the medical practitioner 

was struck off the register after making a transcription error on a medication chart that 

resulted in the death of his patient. On appeal from the decision of the Medical Tribunal to 

the Supreme Court, Kirby J. held (1989, p.202): 

 

Mistakes can happen to the most conscientious professional person. 
And in evaluating whether those mistakes amount to ‘misconduct in a 
professional respect’ it is necessary to demonstrate something more 
than mere negligence by the civil standard. 

 

Samuels JA. concurred with the decision, stating that (1989, p. 210) “unacceptable 

practice does not make a case of misconduct” and further, that it seemed the: 
 

[t]ribunal treated the matter as if it were an action for professional 
negligence rather than a charge of misconduct…However, it is not 
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every departure - even if gross – from proper standards which 
amounts to misconduct and in the absence of the necessary evidence 
no such inference can be made  .  

 

In another case, Versteegh v The Nurses Board of South Australia (1992), the original 

complaints to the Board included errors in the administration of drugs, breach of 

confidentiality of information and the provision of unsatisfactory nursing care.  The Nurses 

Board of South Australia found the appellant guilty of unprofessional conduct and ordered 

that she be reprimanded and have conditions imposed on her practice.  She appealed under 

Section 41 of the Act.  After confirming that the definition of “unprofessional conduct” as 

contained in the South Australian Medical Practitioners Act 1983 and the Nurses Act 1984 

were identical “except for the language appropriate to the two professions,” Mullighan J 

(1992, p.131) stated: 
 

infamous conduct in a professional respect, which I think is conduct of 
a different nature than unprofessional conduct in the course of routine 
professional work. 

 

His Honour concluded the test of unprofessional conduct for nurses to be that stated 

in the Australian case of Re R (A Medical Practitioner) (1927, p.60-61) as “not necessarily 

limited to conduct which is disgraceful or dishonourable, in the ordinary sense of the terms.  

It includes ... conduct which may reasonably be held to violate, or to fall short of, to a 

substantial degree, the standard of professional conduct observed and approved by members 

of the profession of good repute and competency.” This test had been applied and approved 

by the Full Court in Re Ward (1953) where the court was concerned with allegations of 

unprofessional conduct by a Physiotherapist. Though the distinction was made in 

Versteegh’s case, between infamous conduct and unprofessional conduct, the language used 

to identify both concepts is remarkably similar. This is evident in the case of Allinson v 

General Council of Medical Education and Registration [1894], where the phrase ‘infamous 

conduct in a professional respect,’ in relation to a medical practitioner was held to mean: 
 

If it is shewn that a medical man, in the pursuit of his profession, has 
done something with regard to it which would be reasonably regarded 
as disgraceful or dishonourable by his professional brethren of good 
repute and competency, then it is open to the General Medical Council 
to say that he has been guilty of ‘infamous conduct in a professional 
respect’.  

Of major significance is the particular criteria used by the Nurses Board of South 

Australia at the disciplinary proceedings in Versteegh’s case (1992) to make the initial 

findings. The Board determined the conduct as negligent in relation to nursing based on their 
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assessment that it contravened the International Code of Nursing Ethics and failed to meet 

the Australian Nurse Registering Authorities Competencies (ANRAC). The nurse, the Board 

held, had failed to maintain a physical and psycho-social environment which promoted 

safety, security and optimal health, failed to prevent or minimise risk, failed to provide for 

the comfort and needs of the patient and failed to carry out a comprehensive and accurate 

assessment (Re Ward (1953)).  “While these issues are obviously relevant to good nursing 

practice they do not appear in the legislation” (Forrester & Griffiths, 2001, p. 313).  

“Improper conduct in a professional respect,” the phrase used in Herrmanns’ case 

(Herrmann v Nurses Board of South Australia and Anor (1993)) increases the stakes 

somewhat by including conduct which is not directly aimed at patient care.  In this case it 

was alleged that the medical practitioner engaged in inappropriate behaviour with a patient 

outside what was argued to be the therapeutic context ( Allinson v General Council of 

Medical Education and Registration [1894]; Ex parte Keene (1926); Hoile v Medical Board 

of South Australia (1960)). In another case, Bradshaw v Medical Board of Western Australia 

(1987) the Court held that in an inquiry into an allegation of professional misconduct where 

the standard set down in Qidwai is applied “it does not follow that such standards ignore 

public interest and it would seem more likely that public interest and professional interest are 

both necessary components of the appropriate standard.” From this decision it could be 

argued that where a definition of professional misconduct is expressly stated in the Act it 

serves to broaden the definition enunciated in Quidwai v Brown (1984) to include conduct 

that falls short of incurring reprobation. 

More recently the Courts, in a number of Australian jurisdictions, have considered 

the meanings of terms utilised in the disciplinary context and their application to the 

practises of health professionals. While the focus of the study is the discipline of nurses and 

midwives, the case law included in the literature review also considers the meanings of the 

terms when applied to a range of other health professionals.  The cases illustrate that there 

are a wide range of factors considered in making a finding of ‘misconduct’, ‘gross 

negligence’, ‘malpractice’, ‘conduct discreditable’, ‘unsatisfactory professional conduct’,  

‘professional misconduct’ to use but some of the terms that arise in the judgments handed 

down in relation to the discipline of nurses and other health professionals.   

The case of Domberg v Nurses Board of Victoria [2000], involves a nurse who was 

charged with ‘unprofessional conduct of a serious nature’ after being found guilty of social 

security fraud. In this case the Court was required to determine three issues relevant to the 

current discussion. The first two were the meanings to be given to the terms ‘unprofessional 
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conduct of a serious nature’ and in ‘the public interest’ and the third, a decision as to whether 

conduct not carried out while actually undertaking nursing work, could amount to 

unprofessional conduct of a serious nature? Ashley J., after an examination of the cases in 

which the meaning of the term ‘professional misconduct’ was considered adopted the 

decision of Kellam, J. in Parr v Nurses Board of Victoria (1998) where his honour held: 
 

The question of whether or not a nurse has engaged in unprofessional 
conduct of a serious nature must depend on the facts of each case. 
Clearly such conduct would not be serious if it was trivial, or of 
momentary effect only at the time of the commission or omission by 
which the conduct was so defined. It must be a departure, in a 
substantial manner, from the standards which might be reasonably 
expected of a registered nurse. The departure from such standards 
must be blameworthy and deserving of more than passing censure.   

 

As identified by Bennett (2001, p. 9), in circumstances where the use of language 

such as “of a serious nature” is not defined in the legislation and yet determines how the 

matter will be dealt with and the severity in the range of outcomes that may be applied, the 

decision by Kellman, that “it depends on the circumstances of the case” may require more 

definite parameters. Factors such as trivial, momentary effect, substantial departure from 

standards and blameworthy, “do not fit all cases and can only be used as a guide. Legal 

opinion and layperson interpretation may differ, thus adding more complexity to the 

application of the standards” (Bennett, 2001, p.10).  

Ashley, J., applied the interpretation given by the High Court to the concept of in ‘the 

public interest’ within the disciplinary context adopting the joint judgment of Mason, CJ, 

and Brennan, Dawson and Gaudron JJ in O’Sullivan v Farrer and Another (1989, p. 216): 

The expression ‘in the public interest’, when used in a statute, 
classically imports a discretionary value judgment to be made by 
reference to undefined factual matters, confined only “in so far as the 
subject matter and the scope and purpose of the statutory enactments 
may enable…given reasons to be [pronounced] definitely extraneous 
to any objects the legislature could have had in view”: Water 
Conservation and Irrigation Commission (NSW) v Browning per 
Dixon J. 

 

Whether conduct, undertaken outside the practice area of a nurse, was subject to a 

charge of unprofessional conduct was met in this case with divergent expert opinion. Two of 

the expert witnesses called on behalf of the NBV gave evidence that the “nurse’s dishonesty 

eroded the public trust in the profession as a whole,” with the “generally accepted view in 

nursing that trust and trustworthiness was absolutely fundamental to the professional practice 

of nursing in terms not just of its good reputation but the ability of nurses to deliver 
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therapeutically effective care”(Domberg et al. 2000, p.7). Although, the State Secretary of 

the Australian Nursing Federation, appearing as a witness for the nurse expressed a contrary 

view, the Court upheld the decision of the Victorian Civil and Administrative Tribunal in 

finding a connection, or relationship, between the protection of the public and the 

maintenance of standards. The Court held that the finding of guilt in relation to the fraud 

charges led to the conclusion that it was not in the public interest to allow the nurse to 

continue to practise. The conclusion did not depend, the Court held (Domberg et al. 2000, 

p.8): 
 

upon the finding that the particular nurse was, by reference to the 
conduct reflected in the finding of guilt, a threat to the public 
requiring its protection from her…the imposition of an appropriate 
determination in respect of the particular nurse was apt to protect the 
public – being action that would tend to reinforce within the nursing 
profession generally the need for maintenance of high standards of 
ethics, honesty and trustworthiness. 

  

The issue of whether the conduct of the nurse was so connected to the practice as to 

give rise to a disciplinary response was also considered in the case of Nurses Board of 

Victoria v RJT (2002), heard in the Court of Appeal, Supreme Court of Victoria. In this case 

the Nurses Board of Victoria successfully appealed against a decision of Nathan, J. that the 

Board was to cease disciplinary action taken against the nurse, that it was not “open to the 

Board at a hearing under…the Act to make a finding that the respondent engaged in 

unprofessional conduct, as defined in…the Act.” The original charge in the case, was that 

the nurse had: 
 

engaged in unprofessional conduct of a serious nature in that…[he] 
commenced and continued a sexual relationship with a former 
psychiatric client, for whose care you had been responsible in…and 
whom you knew to be married and still living with her husband at the 
time of the relationship.    

 

Nathan, J. in the decision at first instance found that the disciplinary hearing of the 

Board should not proceed as “no complaint concerning the professional conduct of a 

registered nurse within the meaning of [the Act] had been made.” His Honour based his 

conclusion on the findings that although the nurse was still working as a psychiatric nurse at 

the time the alleged conduct occurred it was some three and a quarter years after he had been 

involved in treating her professionally. That the sexual conduct took place when he was no 

longer “actively engaged in treating [the patient]…that no question of unprofessional 

conduct could have arisen” and thus the “professional conduct of the respondent could not 
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properly be investigated.”  This issue, of a requisite connection between the actual conduct 

and the professional activities of the nurse, has been raised in a number of cases. (Hoile v 

Medical Board of South Australia (1960); Beaumont v Beasley (1973); Cato v Medical 

Board of Victoria (1985); Baxter v Bendigo Health Care Group (1996); Domburg v Nurses’ 

Board of Victoria (2000)). Beach J., in Cato’s case (Cato v Medical Board of Victoria 

(1985)), considered an appeal from a finding of ‘infamous conduct’ under the Medical 

Practitioners Act 1970 (Vic). In upholding the appeal, his Honour made reference to the 

facts that the meeting between the medical practitioner and the ex-patient had been mutually 

arranged for the “express purpose of forming a personal relationship…both of them were 

quite free to enter into,” it had not been, he found, for the purpose of medical treatment or 

advice.  His Honour went on to state: 
 

In my opinion their very actions in that regard terminated the 
doctor/patient relationship which had previously existed between 
them. A completely new relationship was formed, one which had 
nothing whatsoever to do with the appellant as a medical 
practitioner…it was not open to the Board to find the appellant guilty 
of infamous conduct.  

 

However, in Hoile v The Medical Board of South Australia ((1960), p. 163), a case 

involving a medical practitioner, the High Court held: 

No-one maintains that all serious departures on the part of a medical 
practitioner from the standards of moral conduct amount to 
misconduct in a professional respect. But if his professional 
relationships are the occasion or the source of the misconduct and it is 
sufficiently serious it may be deemed by the Medical Board to be 
infamous conduct in a professional respect...However much the 
general moral aspect of the matter may be emphasised as going to the 
relationship between man and woman it remains true that the place 
was a hospital, the woman was a nurse, the man was a doctor and 
moreover the superintendent of the hospital. It arose out of a 
relationship professionally established and it was destructive of the 
position he should have held in the hospital and his influence. All 
these matters enabling the Board to find as it did.  

 

The interpretation and application of disciplinary concepts in the UK shows similar 

ambiguity to that existing within the Australian context. The Statutory Rules of the UKCC 

(Statutory Instrument 1993 No. 893, the Nurses, Midwives and Health Visitors (Professional 

Conduct) Rules 1993 Approved Order 1993), now the Nursing and Midwifery Council 

(NMC), govern the Council's professional conduct duties. At the time of writing this 

literature review the systems under which complaints about professional conduct were dealt 

with by the NMC remain essentially unchanged from that which operated under the UKCC. 
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However, the system is in a transition stage with major changes to the regulatory legislation 

anticipated. Under the existing statutory instruments the term ‘misconduct’ is defined as, 

“conduct unworthy of a registered nurse, midwife or health visitor .....” The NMC identifies 

the standards required of registered nurses and midwives as those set out in the “Code of 

Professional Conduct” and judges those who come before the Professional Conduct 

Committee, charged with misconduct, “against the standard which the public is entitled to 

expect from the average practitioner, not against the highest possible standards of 

professional expertise” (NMC, 2002, p. 4). The types of conduct that have been found by the 

UK, Professional Conduct Committee to amount to professional misconduct include; 

physical, sexual or verbal abuse of patients, stealing from patients, failing to care for patients 

properly, failing to keep proper records, failing to administer medications safely, deliberately 

concealing unsafe practice and committing a criminal offence (NMC, 2002, p. 4). Skyte 

(1999, p. 342) reports that the most frequently cited reason for removal from the Register are 

“physical or verbal abuse of patients/clients…failure to keep accurate records or report an 

incident, misadministration of drugs, theft and offences not related to work.” This 

assessment is consistent with the NMC “Professional Annual Report 2001 – 2002,” in which 

the largest category of offence was physical and verbal abuse of patients, “representing 29% 

of the total number of charges…when sexual abuse is added to this figure, the percentage 

rises to 32% of all charges. Unsafe clinical practice formed 10% of the charges…” (NMC, 

2002 b, p.6). 

The standard of conduct recognised in the US as ‘unprofessional’ or ‘professional 

misconduct’, is identified through the use of various terms and phrases in the legislation of 

the respective States. It can also be described through judicial decisions. As in the Australian 

context, American decisions highlight that the meaning is not exact or clear in terms of 

identifying conduct  which is deserved of reprobation. Tranbarger (1997, p.33) defined 

unsafe practice in the US as being “more than a mistake: it consists of a pattern of practice 

that is dangerous to patients. It involves more than a single event or a single event of such 

magnitude that this incident shows incompetence.”   

Also in the US, in Wards case (Ward v Oregon State Board of Nursing (1973)) where 

a licensed nurse allowed her unlicensed daughter to pose as, and be paid as, a professional 

nurse it was held to be “conduct derogatory to the standard of professional nursing.” Where a 

licensed nurse failed to account for missing narcotics the Court held that it was the Nursing 

Board which had failed to make out, to the requisite standard of proof, that such conduct 

amounted to professional misconduct (Hogan v Mississippi Board of Nursing, (1984)). This 
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appears to be at odds with the decision in Lieb ( Lieb v Board of Examiners for Nurses in the 

State of Connecticut, (1979). In that case the Supreme Court recognised the Nursing Board 

as in “a unique position as a body of qualified experts in the field being regulated to assess 

whether theft and administration of drugs amounted to ‘professional misconduct’.” As noted 

in Tuma v Board of Nursing of the State of Idaho (1979) the term unprofessional conduct “is 

not a global term and does not give adequate notice that this kind of conduct is prohibited.” 

The foregoing illustrates the diversity in the use of, and meanings given to, terms and 

concepts within regulatory legislation and case law. In addition to this lack of clarity and 

uniformity in the phrases and terms used to give rise to the disciplinary arm of the regulatory 

authorities, is the requirement that prosecuting bodies prove the allegations made against the 

nurse to the requisite standard. The application of procedural rules and rules of evidence are 

fundamental to the outcomes of these cases. It is only when the prosecution has proven it’s 

case to the requisite standard that the disciplinary Tribunal or Committee is empowered to 

hand down a decision and make an order. The following will consider the procedural rules 

and rules of evidence as applied in disciplinary proceedings in both Australian and overseas 

jurisdictions.  

 

PROCEDURES AND EVIDENCE  

Section 105(b)(c) of the Nursing Act 1992 (Qld) states that the Professional Conduct 

Committee “is not bound by rules of practice about evidence and may inform itself on any 

matter as the Committee considers appropriate.” This is consistent with legislative provisions 

applicable to other Australian nursing disciplinary Tribunals and Committees with the 

exception of the Professional Standards Committee in Western Australia which is bound by 

rules of evidence, though it otherwise may proceed in a manner it thinks fit, “subject to the 

rules of natural justice” (Nurses Board of Western Australia, 1999). The QNC accepts the 

principle of natural justice giving participants in the proceedings “the right to be treated 

fairly and equally”(Nursing Act 1992 (Qld) section 105(6)(a)). Forbes (1990, p.56) suggests 

that most “applications for review of disciplinary decisions are based upon a claim that 

natural justice has been denied.” In Byrne v Kinematograph Renters’ Society (1958, p.592) it 

was held that to satisfy the requirement of according natural justice: 

The person accused should know the nature of the accusation made; secondly he 
should be given an opportunity to state his case; and thirdly of course that the 
tribunal should act in good faith.  I do not think that there is really anything more. 
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The Nursing Act 1992 (Qld) provides for the right to be informed in writing of the 

particulars of the allegations (section 103 (4)(b)), the opportunity to make informal and 

formal submissions (section 103(4)), the right to know the reasons for decisions (section 

104(5)(b)), have adequate notice of the date and time of hearings (section 105(3)) and be 

represented by legal counsel (section 105(5)(b).  As stated by Poole J in Gillen v Laffer 

((1924), p.182): 
 

It is a fundamental principle of the administration of justice by 
tribunals that the party who may be adversely affected by the decision 
should be informed of the charge or claim against him and given an 
opportunity of defending himself. 

 

Forbes (1990, p.56) states that the “common law allows these bodies [disciplinary 

Tribunals and Committees] to obtain information in any way they think fit.” That is, the 

disciplinary Tribunals and Committees are able to receive a wide array of evidential 

materials from a vast range of sources and, consistent with the legislation have discretion in 

relation to admissibility and weight to be given to evidence. For example, nursing 

disciplinary Tribunals and Committees may admit hearsay evidence which, as a general rule 

in other proceedings, is inadmissible. However, it is suggested that “[I]n the circumstances 

which are presented before the nursing disciplinary Tribunals and Committees,…evidential 

rules providing boundaries based on relevance, probative value and prejudicial effect are cast 

aside at the peril of the disciplinary body” (Forrester and Griffiths, 2001, p.315).  As Evatt J. 

stated in R v War Pensions Entitlement Appeal Tribunal ,Ex Parte Bott ((1933), p. 256): 
 

After all, (the rules of evidence) represent the attempt made, through 
many generations, to evolve a method of inquiry best calculated to 
prevent error and elicit truth.  No tribunal can, without grave danger of 
injustice, set them on one side and resort to methods of inquiry which 
necessarily advantage one party and necessarily disadvantage the 
opposing party.  

 

The provisions of the Nursing Act 1992 (Qld) empower the Professional Conduct 

Committee to receive evidence on oath (section 106 (1)(b), summon witnesses (section 107), 

proceed in the absence of persons who are the subject of the charge (section 106(1)(a)) and 

receive in evidence the transcript of proceedings before a Court, Tribunal or other body 

constituted under the law (section 113). In such circumstances, where determination of 

proceedings and reasons for decisions are required in writing (section 118), deviation from 

rules of evidence may, it could be argued, undermine the commitment to natural justice and 

amount to an error of law. 
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In the Australian jurisdiction there are two standards of proof; the first, beyond 

reasonable doubt, which is applied in criminal matters, and the second, on the balance of 

probabilities, applicable in civil matters. Proceedings before professional disciplinary 

tribunals are not criminal in nature (Clyne v New South Wales Bar Association (1960); New 

South Wales Bar Association v Evatt (1968); Weaver v Law Society of New South Wales 

(1979), but rather proceedings sui generis (Ooi v Medical Board of Queensland (1996); 

Purnell v Medical Board of Queensland (1997)), in which the standard of proof is the civil 

standard; on the balance of probabilities, having regard to the seriousness of the allegation 

and the gravity of the consequence. The standard is that enunciated in Briginshaw’s case 

(1938) and applies even where the commission of a crime, or fraud, is alleged (Helton v 

Allen (1940). In the case of Briginshaw v Briginshaw (1938) Dixon J. (1938, p.362) stated: 
 

The seriousness of the allegation made, the inherent likelihood of an 
occurrence of a given description, or the gravity of the consequences 
flowing from a particular finding are considerations which must affect 
the answer to the question whether the issue has been proved to the 
reasonable satisfaction of the tribunal. In such matters “reasonable 
satisfaction” should not be produced by inexact proofs, indefinite 
testimony, or indirect inferences.”  

 
The Briginshaw ‘riders’ necessitate that the strength of proof required to satisfy the 

Tribunal or Committee is determined by the gravity of the conduct alleged and the 

consequences of a finding that the fact, or facts, are proven. As the nature of the alleged 

conduct becomes more serious, and the potential outcome more damaging for the 

practitioner, the requisite degree to which the Tribunal must be persuaded as to the validity 

of the facts rises (Adamson v Queensland law Society Incorporated (1990)). Issues such as 

the credibility of the witnesses, the reliability of their recollection of the events and the 

availability of similar fact evidence therefore have a significant impact on the ability of the 

regulatory authority to successfully bring disciplinary proceedings against health 

professionals, where professional misconduct of a serious nature is alleged, and 

consequentially the ability of the professional to defend the allegations.   

The case law indicates that clear (Briginshaw v Briginshaw (1938)), cogent (Rejfek v 

Mc Elroy (1965)), and strict (Briginshaw v Briginshaw (1938), Helton v Allen (1940)) proof 

is necessary where criminal conduct is alleged. The concepts of “clarity,” and or “cogency” 

in relation to the evidence presented before the Tribunal must be measured in light of the 

“conventional perception that members of our society do not ordinarily engage in fraud or 

criminal conduct … and a judicial approach that a court should not lightly make a finding 
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that on the balance of probabilities, a party to civil litigation has been guilty of such 

conduct”(Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd and Ors (1992)). This 

perspective however, requires consideration in light of the decision in Rejfek v Mc Elroy 

((1965)) p.521 that: 
 

The difference between the criminal standard of proof and the civil 
standard of proof is no mere matter of words. It is a matter of critical 
substance. No matter how grave the fact which is to be found in the 
civil case, the mind has only to be reasonably satisfied and has not 
with respect to any matter in such a proceeding to attain the degree of 
certainty which is indispensable to the support of a conviction upon a 
criminal charge.  

 

In the US and the UK the procedural rules and systems appear to be generally 

consistent with those operating within the Australian jurisdictions. In the US the American 

State Boards of Nursing are considered as agencies of State administrative law and as such 

the nurse is constitutionally allowed what are termed ‘due process rights’. To nurses in the 

US these rights amount to what the Australian nurse would perceive as the right to natural 

justice.  For example the right to adequate notice of the alleged misconduct, the opportunity 

to present information and the right to appeal from the Board’s action.  In the UK however, 

it was not until the passing of the Human Rights Act 1998, and the incorporation of the 

European Convention for the Protection of Human Rights and Fundamental Freedoms into 

the domestic law, that statutory authorities such as the UKCC were required to provide 

reasons for their decisions in actions dealing with professional misconduct (Castledine, 

2000).    

The significant distinction between the Australian jurisdictions and those of the UK 

and the US is the standard of proof required to make a determination of guilt. In both the UK 

(Castledine, 1996; Duffin, 2003a; Skyte, 1999) and the US (Hyams, 1992) the standard of 

proof required is that applied in the criminal Courts; “beyond reasonable doubt,” and not the 

civil standard; “on the balance of probabilities” as applied in Australian disciplinary 

proceedings. That, is in the UK and the US the disciplinary Tribunals and Committee need 

the facts to be proven ‘beyond reasonable doubt’ before the nurse can be found guilty of the 

Charges. This higher standard of proof necessitates close scrutiny of the evidence at the 

initial stages of the proceedings, when decisions are being made as to whether to pursue a 

complaint, and during the actual hearing and determination in relation to the credibility and 

weight to be accorded to the evidence placed before the Tribunals and Committees. Duffin 

(2003 b, p.14), in discussing the potential move by the newly formed NMC to reduce the 
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standard of proof in the UK to the ‘balance of probabilities’, notes the proponents of the 

change argue: 
 

that some cases are wrongly screened out before the hearing because 
the required standard of proof [the criminal standard of ‘beyond 
reasonable doubt’] is too high…The civil standard will allow more 
evidence to be brought into the hearing, so panels will be able to make 
better-informed decision.   

 

The impact of the differences in the interpretation of disciplinary concepts, 

procedures, rules of evidence and standards of proof, on the outcomes for nurses charged 

with disciplinary offences may be considerable. It is therefore appropriate to examine what is 

known about the basis upon which the outcomes of disciplinary proceedings are reached.    

 

OUTCOMES  

Gomez (2003, p. 590), in his overview of the UK Privy Council case law considered 

the statement by the Master of the Rolls in Bolton v Law Society [1994] that the “reputation 

of the profession was more important than the fortunes of any individual member…[that] 

membership of a profession brings many benefits, but that is a part of the price.” According 

to Gomez (2003, p.590) when discussing the sanctions available to a regulatory authority the 

“purpose of the disciplinary proceedings must be borne in mind.” This is consistent with the 

decision in Bolton’s case (Gomez, 2003, 590), “ that where professional discipline is at 

stake, the relevant committee is not concerned exclusively, or even primarily with 

punishment of the practitioner concerned.” The outcomes of the disciplinary proceedings 

should therefore reflect the purpose of the regulatory authorities disciplinary role.   

The outcomes as ordered by the various nurse’s Boards and Councils, disciplinary 

Tribunals and Committees, are dictated by the legislative provisions in each jurisdiction. The 

disciplinary bodies are, in a very real way restricted in formulating outcomes in that the 

provisions contained therein must ‘fit’ within the powers conferred by the enabling Act. For 

example, the UKCC, as constituted under it’s old legislation, was historically only able to 

caution the nurse or remove his / her name from the register. The new Act however, 

establishing the NMC, makes provision for a broader and more flexible system whereby 

(editorial, Nursing Standard 2002, p. 5)“extra sanctions such as short bans and compulsory 

training orders are being introduced for nurses found to be incompetent or guilty of 

misconduct.” This illustrates the enormous power of the various legislative frameworks in 

terms of the outcomes. 
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The range of actions available to the disciplinary bodies, once the facts founding the 

charges are proven, are set out in the respective Nurses Acts. The Tribunals and Committees, 

on finding the nurse, or midwife, guilty may exercise their discretionary power in imposing 

in the form of the Orders a particular action, or regimes of actions, from those included in 

the Act. Generally, the actions available include; censuring the nurse, revoking the licence to 

practise, suspending the licence for a pre-determined period and /or imposing limitations on 

the practice rights of the nurse.  Where the Queensland, Professional Conduct Committee, 

finds a contravention of the Code of Conduct it is empowered under Section 116 of the 

Nurses Act 1992 (Qld) to-. 

(a) take no action 

(b) caution the person 

(c) reprimand the person 

(d) order the imposition of conditions, limitations, restrictions 
under which the person may to practice ... (not longer than 2 
years) ... 

(e) order that the person's registration ... be suspended (not 
longer than 2 

 years) ... 

order the cancellation of the person's registration and set 
conditions 

 under which the person may reapply for registration 

(g) order that the person pay to Council by way of penalty ... (not 
more than 20 penalty units) ... 

(h) order the imposition of such conditions as the Committee 
considers appropriate.  

 

These provisions were found to be similar in other jurisdictions both inside and 

outside Australia. Where differences existed, they were evident on two fronts.  The first, was 

in those States, for example NSW and Victoria, where there were categories of disciplinary 

responses depending on the seriousness of the conduct. There were also, in these States, 

regulations on the representation of parties by legal counsel at the levels at which the charges 

against the nurse or midwife were brought. Therefore the Tribunal, at which legal 

representation is permissible, has a range of powers that include caution, ordering 

participation in counselling, suspension and, removal of name from the Register or Roll. 

These are more onerous than the options available to the Committee, where legal counsel 

may accompany, but not represent the nurse or midwife. Orders handed down by the 

Committee were more orientated to support, supervision and treatment.  This leads to the 
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second area, which is the legislative shift to the rehabilitation of nurses who conduct 

themselves in ways deemed inappropriate by their peers. The QNC views the methods 

available to the Professional Conduct Committee as focusing on public protection, rather 

than on discipline. This is reflected in the Nursing Act 1992 (Qld) which makes provision for 

Council to deal with concerns about the health of the nurse in a rehabilitative rather than a 

punitive way (sections 114, 119 – 121).  

According to Skyte  (1999, p.342) the most common outcome of disciplinary 

proceedings involving nurses in the UK is that “the practitioner is removed from the register 

without a time limit. In 1997-1998, 80% of the cases where misconduct was proven led to 

removal from the register…the Committee may issue a caution or close the case without 

further sanction, although the latter course of action is rare.”  The UK Professional Conduct 

Committee (as with the Queensland, Professional Conduct Committee) is not legislatively 

empowered to de-register a practitioner for life and therefore provisions exist for the 

application for restoration to the Register or Roll. However, Skyte (1999, p. 343) reports that 

the Council has “stated clearly and publicly that there are certain offences which are 

incompatible with registration…most people removed from the register do not seek 

restoration and, of those that do, only a minority is successful.”  Stotland and Harwood 

(1995) report that in the US, thirteen States have moved to criminalise sexual contact 

between various categories of health care providers and their patients. The criminalisation of 

the conduct of health professionals has been interpreted as indicative “of a lack of 

confidence in the internal disciplinary procedure of the professions” (Fahy and Fisher, 1992, 

p. 1520). In discussing the possible outcomes flowing from a finding of sexual misconduct 

Stotland and Harwood (1995, p. 206) state: 

If legal action is undertaken, a criminal proceeding threatens the accused with 
jail…A successful complaint to a State licensing or disciplinary board can result in 
the imposition of a requirement for psychotherapy or supervision of the offender’s 
clinical functioning, or suspension or permanent removal of the offender’s license. 
A complaint to a professional society can result in required supervision of practice, 
suspension or expulsion from membership.   

 

In relation to medical practitioners, research in the US indicates that disciplinary 

orders for sex-related offences were more severe than orders for non-sex-related offences 

with “71% of sex-related Orders involving the loss or suspension of license”(Dehlendorf and 

Wolfe, 1998, p.1887). The severity of outcomes for particular forms of misconduct however 

require further scrutiny when it appears that in some jurisdictions the sanctions imposed 

within the Orders handed down by disciplinary Tribunals and Committees are  significantly 

altered or reduced on appeal to the Courts (Bagley, 1994).  
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Although the legislation and case law indicates that the range of actions available to  

disciplinary bodies are generally consistent, the basis upon which the actions were ordered 

were found to be more diverse. There is, as previously noted, a strong trend towards 

justifying outcomes, on the basis of protecting the public. However, the case law and 

literature indicates that there are consistently other factors taken into account in reaching 

decisions and formulating Orders. There are those factors previously raised, that could be 

classified as the overarching foundations such as, the protection of the public, maintenance 

of standards of practice, rehabilitation of the nurse or midwife (Bennett, 2001; Caulfield 

cited in Anonymous, 2002), and the reputation of the profession (Gomez, 2003). However, 

there were also other considerations found to have been taken into account in reaching the 

outcomes. Some of these are illustrated in Jacobsen v Nurses Tribunal (1997) where the 

Supreme Court took into account: 
 

[a] number of matters in the plaintiff’s [the nurse’s] favour – that he is 
not an uncaring or callous person who was determined to have a 
sexual relationship…he was trying to help her…there was poor advice 
and leadership by his superiors and that references spoke of him in 
wholesome and glowing terms…the Tribunal had regard to the 
seriousness of the conduct and what was correctly described as “the 
transgression of professional boundaries”…the failure to note in the 
records the real reason for the transfer of the patient to a new case 
manager…his attempt to conceal the sexual relationship from 
colleagues, the failure to realise or admit the seriousness of his 
conduct. 

 

The outcomes of disciplinary proceedings are said to have no express notion of 

punishment, as understood within a criminal law context, or compensation as sought through 

actions at civil law (Wallace, 2001). However, the use of the terms ‘penalty’, ‘punishment’ 

and ‘punitive’ in relation to the disciplinary process and outcomes occurred frequently in the 

literature and the case law and, although the disciplinary legislation does not provide for the 

integration of a penalty in the outcomes, the actual and practical impact of this factor was 

less than clear. This dichotomy between the purpose of the outcome (in the form of the 

decision and the orders handed down), and the effect of the outcome, is evident in the 

statement by Chappel (1994, p.29) that, although the punishment “of the nurse or a midwife 

is not an express purpose any penalty imposed has an unavoidable punitive element.” 

While on the one hand it was expressly stated that the disciplinary outcomes were not 

punitive in nature, there was on the other hand an underlying punitive element found in the 

decisions. This is illustrated in the case of Jacobsen v Nurses Tribunal (1997). The Court 

held: 
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The breach of standard was serious and it was necessary to bring that 
to the attention not only of the plaintiff [nurse] but also of his 
colleagues…who may not have appreciated it and to mental health 
nurses generally. In these circumstances I am not satisfied that the 
Tribunal erred in ordering that his name be removed from the 
Register. An Order removing a professional’s name from the relevant 
Register is made for the protection of the public, and is not intended to 
be punitive, although it has the gravest consequences. 

  

Indeed the revocation of a practising licence for a period of five years was described 

as “in essence…a professional death sentence” (Bagley, 1994, p. 46) and within the UK  

Caulfield (cited in Anonymous, 2002, p. 5), in discussing the changing sanctions now 

operating within the UK under the new nursing legislation proposed readily identified “[i]t is 

moving away from the straightforward punitive approach towards one of rehabilitation.” 

There would appear however, to be very little research or empirical evidence on the 

effectiveness of the range of available disciplinary sanctions (Johnson, 1993). This is 

surprising given the strength of conviction shown in the decisiveness with which many 

Boards and Councils move to implement legislative provisions and formulate policy on these 

matters. There is also sparse literature on sexual misconduct and incompetent/ unsafe 

practice cases involving nurses with the majority of the existing body of published studies 

describing medical cases (American Medical Association, 1991; Beardwood, Walters, Eyles 

& French, 1999).  

The literature was primarily concerned with descriptive overviews of issues raised 

within the disciplinary context, or case studies of matters that had been heard and determined 

by disciplinary Tribunals and Committees (Abraham, 1996; Bolsin, 1998; De Mont, 1993; 

Burgess, Prentky & Dowdell 2000; Crane, 1996; Casteldine, 1999, 2000, 2001, 2002, 2003; 

La Duke, 2001; Reed, 1992; Winchell, 2000). The literature evidenced a significant degree 

of study and research in relation to the identification of professional boundaries, and 

strategies to identify and avoid boundary violations (Cullen, 1999; Farber, Novack and 

O’Brien, 1997; Gabbard and Nadelson, 1995; Gallop, 1998; Jacobson, 2002; Peternelj-

Taylor, 2002; Sheets, 1996, Sheets, 2001; Stevens, 1998; Wysoker, 2000; Zook, 2001), with 

a considerable proportion of literature focused on psychiatric and psychology services 

(Clarke, 1999; Ryan and Anderson, 1996; Sherman, 1993). 

While there was a dearth of research on the incidence of nurses involved in 

disciplinary proceedings, particularly in relation to incompetent/unsafe practice or sexual 

misconduct (Gallop, 1998; Powers, Maurer and Wey 2002), there was evidence of a growing 

trend within the discipline of medicine to collect and analyse such data (Appelbaum, 
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Jorgenson and Sutherland 1994; Dehlendorf & Wolfe, 1998; Fahy and Fisher, 1992). A 

considerable amount of information is known in the medical context in relation to incidence, 

aetiology and implications of sexual interactions between medical practitioners and their 

patients and clients (Wilbers, Veenstra, van de Wiel & Weijmar Schultz, 1992,).  It was 

noteworthy that Stotland and Harwood (1995) identified the methodologic difficulties in 

attempting to research the actual number of health professionals involved in activities that 

could be classified as misconduct, as opposed to the numbers of health professional who are 

charged and found guilty by a disciplinary Tribunal or Committee. Where the literature 

addressed the legal issues associated with professional misconduct it did so in relation to the 

use of psychiatric evidence (Hyams, 1992), the intervention of equity into proceedings of 

alleged sexual misconduct by medical practitioners and expert witnesses  (Tan, 1997), the 

issue of exploitation in cases involving medical practitioners and sexual misconduct (Smith, 

1997), and the rule of law in disciplinary decisions of medical boards (Mendelson, 2000).   

SUMMARY OF LITERATURE 

The literature review illustrated the current level of knowledge in relation to the 

discipline of nurses and midwives in Queensland with  particular reference to cases 

involving allegations of sexual misconduct, and incompetent / unsafe practice. There was an 

extensive range of policy documents in the form of competency standards, codes of conduct 

and ethics, policies and guidelines, operating in Australia at Federal, State and Territory 

levels, directing and supporting nurses and midwives in their decision-making practices. 

These documents provide a guide for nursing practice and a benchmark against which 

nursing conduct can be assessed. Despite the existence of this policy framework, the case 

law and reports from professional organisations indicated that the numbers of nurses 

appearing before disciplinary Tribunals and Committees charged with offences under the 

respective nursing legislation is increasing. In response there is a growing recognition that 

the disciplinary function of nursing authorities is increasingly becoming a more significant 

part of their regulatory role.  

The literature revealed a diversity in the legislative frameworks underpinning the 

discipline of nurses. The differences in the legislation, between the jurisdictions, was also 

evident not only in relation to the provisions expressly contained therein, but also in the 

interpretation and application of those provisions. The most important examples being first, 

the actual or perceived purpose for which the regulatory legislation generally, and more 

particularly the disciplinary provision of the regulatory legislation, were enacted and second, 
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in the sections of the legislation that empower the regulatory authorities to act upon 

complaints. The lack of consistency in the legislation across the jurisdictions highlighted the 

lack of clarity in the types of conduct that were deserved of disciplinary action.  Both the 

legislation and the case law evidenced a wide range of terms and phrases used to denote 

behaviours and conduct, by nurses and other health professionals, that warranted a 

disciplinary outcome. The difference in the legislative requirements and case law across 

jurisdictions in relation to procedural and evidential rules was also identified. However, 

despite the potential impact these factors have on establishing guilt in disciplinary cases 

there was no research on the impact of these factors on the determinations of guilt.  

The outcomes of the disciplinary cases, that is the decisions of the Tribunals and 

Committee and the Orders they made, were constructed within the legislative parameters 

applicable to the jurisdiction in which the cases were heard. While the Chairperson hearing 

the case has a discretionary power, in terms of the outcome, the exercise of that discretion 

must take place within the legislative boundaries. The case law and several commentators 

writing in this area, strongly indicated that the provisions contained in the Orders were 

motivated and formulated on the basis of the actual, or perceived, purpose of protecting the 

public. In addition a number of other factors were described as being highly influential in the 

construction of Orders in a number of cases. These included the reputation of the profession, 

the rehabilitation of the nurse or midwife, the particular facts of the cases and, though 

expressly rejected, the underlying issue of a penalty.  

In the main, the literature was descriptive with the majority of the academic writing 

focused on issues pertinent to the discipline of medical practitioners. The limited research  

there was focused on ascertaining the demographics, measuring the incidence rate and 

identifying the medical specialties most frequently involved in disciplinary proceedings. 

Where the literature concerned nursing practice it was overwhelmingly directed to the 

identification of practice boundaries and the avoidance of boundary violations. There was a 

heavy reliance, in educational and professional journals and publications, on describing 

disciplinary issues in the ‘case study’ format. These publications were found to be issue- 

specific and did not provide any analysis of the actual sequence of the events or impact of 

various factors and elements within the disciplinary proceedings on the eventual outcome. 

Sexual misconduct and sexual relationships between patient, clients and various disciplines 

of health professionals was a frequent topic of academic writing but did not include data on 

the disciplinary consequences of such conduct. The same could be said for that proportion of 

the literature in which incompetent or unsafe practice was identified as the topic. There was 



 47

 

virtually no research directed to the discipline of nurses other than an American study on the 

demographics of nurses who had been disciplined by a State Nurses Board. There was no 

research directed to an analysis of the impact that the structural factors (legislation and 

policy), professional and process factors exert on the outcomes of disciplinary proceedings. 

By extension there was no research related to the disciplinary proceedings initiated in 

response to particular forms of misconduct, such as sexual misconduct and incompetent or 

unsafe practise within the Queensland regulatory system.    

Increasingly within the nursing context it is becoming important to understand the 

dynamics associated not only with the actual conduct of nurses, but also how the 

professional regulatory authorities respond to that conduct when it is inconsistent with 

competent and safe practice. It is necessary therefore, to pursue research aimed at identifying 

and clarifying the purpose of regulatory legislation in relation to the discipline of the nursing 

profession. The identification of the underlying purpose is necessary to ensure that only 

conduct which is consistent with that purpose is determined as warranting a disciplinary 

response and that the implementation of processes and determination of outcomes are also 

consistent with, directed by and founded on the stated purpose. To uncover this information 

it is essential to gain an understanding of the affect exerted by various elements operating in 

the existing disciplinary system. The following study was therefore devised as an initial 

stage in uncovering the impact which the structural, that is legislative and policy factors, 

professional factors and process factors exerted on the outcomes of disciplinary proceedings.   

 

CHAPTER SUMMARY 

In this chapter the legislation, policies, case law and literature were examined in 

relation to the discipline of nurses in Queensland for the purpose of assessing the current 

level of knowledge. The literature review was directed, where possible, to cases of sexual 

misconduct and unsafe practice. The chapter identified that there is a diversity not only in the 

content of the legislative provisions across jurisdictions, but also in the interpretation and 

application of terms and concepts that generate disciplinary proceedings. The purpose of the 

regulatory role in relation to discipline was also identified as not being uniformly understood 

in its application to the outcomes of disciplinary cases. The literature review highlighted the 

dearth of research in relation to the discipline of nurses and the need for further research in 

relation to the operation of the process and its impact on outcomes.  The need was also 

identified for research into the effectiveness of the sanctions in terms of their adequacy to 
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meet the purpose of the disciplinary role. The following chapter will provide the findings 

from the data of the files of midwives who had been charged with incompetent / unsafe 

practice. The chapter will address the findings as to the impact the structural, professional 

and process factors exerted on the outcomes. 
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CHAPTER THREE 

 

 

METHODOLOGICAL FRAMEWORK OF THE RESEARCH 

  

INTRODUCTION 

The research sought to investigate the disciplinary process, as it applied to registered 

and enrolled nurses and endorsed midwives who had allegedly behaved in a manner that 

placed patients at risk. The two categories of misconduct chosen for the study were: sexual 

misconduct and incompetent/unsafe practice. The study aimed to identify and examine the 

structures, professional and process factors involved in the disciplinary proceedings that may 

have influenced the outcomes; that is, the determinations. These factors include the 

regulatory framework, the investigative process, the workings of the disciplinary committee 

and the professional environment in which the alleged misconduct occurred. Because of the 

qualitative nature of the data required to conduct an in-depth examination of these factors, 

the study is situated within the interpretive paradigm. It is conceptualised within 

Donabedian’s (1969) framework for assessing and assuring quality in health care. An 

explanation of this conceptual framework follows.  
 

THE CONCEPTUAL FRAMEWORK OF THE STUDY 

Donabedian’s (1969) framework, which is used widely as an approach to assess and 

evaluate quality assurance in health care, provided an ideal way to conceptualise the study. 

Donabedian’s structure-process-outcome paradigm postulates a framework for the evaluation 

of quality of performance in the delivery of health care services (Donabedian, 1992). The 

assessment of quality, according to Donabedian (1969, p. 2) can be undertaken through the 

evaluation of three aspects identified as indicators of quality, these being; the ‘appraisal of 

structure…the assessment of process [and the] assessment of outcome”.  The concept and 

measurement of quality, according to this theory, has many aspects, some of which may be 

more relevant than others at any given time. The role of outcomes however, in the 

assessment of quality will “be fundamentally the same in all cases” (Donabedian, 1992, 

p.356).  Relevant outcomes, according to Donabedian (1992, p.356) can be identified by 
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asking in any given situation, “ If we are successful in what we are doing, what change 

in…populations can we expect to achieve and detect? In what ways will they be different, as 

compared to before?” In making an assessment of quality two activities are relevant, these 

have been referred to as “technology assessment”, and “quality or performance assessment” 

(Donabedian, 1992, p.356). Technology assessment pertains to a determination of the “right 

things to do”, whereas quality or performance assessment determines whether the “things 

known to be the right things to do…have in fact been done” (Donabedian, 1992, p.356). It is 

in relation to this latter inquiry into the quality of the performance that evidence is sought to 

ensure that the best strategies were selected, and implemented in the most skilful way 

(Donabedian, 1992). As stated, the three sources of information from which inferences about 

the quality can be gleaned are the structure, the process and the outcome. According to 

Donabedian (1992, p. 357), “the structure is defined as the physical or organisational 

properties…the process is what is done…and the outcome is what is accomplished”. 

However, it is significant to note that it is only when these three kinds of information are 

causally related that they can be used to assess quality. That is, “structure leads to process 

and process leads to outcome” (Donabedian, 1992, p. 357).  

This study is concerned with the discipline of nurses, as opposed to the appraisal of 

medical care, the context in which Donabedian’s framework was developed (Donabedian, 

1969). However, the paradigm links the elements of structure, processes and outcomes “in a 

model for quality assessment and systems monitoring” (Handler, Issel & Turnock, 2001, 

p.1235) and therefore provides an ideal vehicle for research directed to exploring the purpose 

and effectiveness of the disciplinary role of the nursing regulatory authorities. Donabedian 

(1992) recognised the potential for difficulties through the blurring of the three categories of 

information sources where the paradigm was separated from the clinical setting for which it 

was designed. However, he conceded that the “ambiguity will be much reduced if we ask the 

key question, “In what way have individuals or groups become different? And if we are still 

not sure …we should not worry unduly as long as we understand how A leads to B, B to C, 

and so on.” This line of question can be viewed as consistent with, and an extension to, the 

inquiry directed to the identification of relevant outcomes. That is, in the assessment of 

quality the questions to be addressed is whether, if “we are successful in what we are doing, 

what change …can we expect” and “in what way have the individuals or group become 

different?”   

In this exploratory study the structure (in the forms of the legislation and policy 

frameworks within which discipline occurs), and the professional and process factors (that 
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are directed and driven by the practice and the structure), were considered in light of their 

impact on the outcomes as determined by the disciplinary Tribunals and Committee (see Fig. 

3.1). The study sought to unpack the effect of these elements in an attempt to provide a 

foundation for further research. In searching the literature no studies were found that 

identified the effect that structure, professional and process factors exerted on the decisions. 

This information is fundamental to any assessment of the quality of the disciplinary role of 

the nursing regulatory authorities. To determine the quality of the disciplinary role of the 

nursing regulatory authorities, utilising the Donabedian framework, the outcomes would 

need to be assessed. As noted by Schiff and Rucker (2001, p. 170) for “Dr. Donabedian, 

quality assurance always had two components: system design and quality monitoring, which 

he defined as “the process by which performance is periodically or continuously reviewed 

and when found deficient, first modified and then monitored once again”. The current study 

provides an initial attempt to set such a system in motion in relation to the regulation of 

nursing and midwifery practice. 
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Figure 3.1 Donabedian’s Framework for health care service quality assurance and 
monitoring adapted to cases of unsafe/incompetent practice and sexual misconduct. 
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RESEARCH PARADIGM  

The acquisition of knowledge, particularly within a health care context, is 

pursued from a methodological base which incorporates a number of research options, 

arising from differing, and sometimes competing paradigms (Guba & Lincoln, 1994). 

The major paradigms can be broadly identified as those occurring within a logical 

positivist framework (positivism, postpositivism), and others that lie within the 

interpretivist way of thinking. In the former, data are quantified and the researcher takes 

an objective stance in analysing the findings. In the interpretivist paradigm, qualitative 

data are collected to illuminate a broader perspective on the topic under study and the 

researcher becomes closely engaged with the data through personal interpretation. It is 

appropriate to consider the basic underpinnings of each of these paradigms in 

developing the argument for the method chosen as most appropriate to inform and guide 

the inquiry. 

Research conducted within the positivist paradigm assumes there is a knowable 

reality capable of discovery (Guba & Lincoln, 1994). The positivist paradigm has been 

described as reductionist and deterministic, generating discovery techniques that view 

the investigator and the investigated as independent entities. This dictates an objective, 

arms-length stance between the researcher and what is researched. Postpositivism is 

based on the presumption that reality as it exists is only partly, or imperfectly knowable. 

Positivist and postpositivist assumptions guide researchers to provide explanations that 

permit future “prediction and control” of the phenomena under investigation (Guba & 

Lincoln, 1994, p. 112). Any interaction between the investigator and the investigated 

threatens the validity, reliability or rigour of the research process and findings. An 

alternative research approach lies within the interpretive paradigm, where the aim of the 

investigation is to ‘understand and reconstruct’ the realities of those participating in the 

research to provide greater insight into meaning. In this paradigm, according to Guba 

and Lincoln (1994, p.111) the investigator and the investigated are perceived to be 

connected to the extent that the findings are inextricably linked to the investigative 

process and are said to be “literally created as the investigation proceeds.”  

As a health professional, the investigator brings to this research a familiarity 

with clinical practice. As a legal professional, she also has an in-depth understanding of 

the processes and structures of judgements and decisions made in disciplinary 

proceedings. This personal knowledge and insight allows the type of connection Guba 
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and Lincoln (1994) describe as instrumental to the processes of interpreting the results. 

Close engagement with the data allowed reconstruction of the realities of the 

disciplinary processes under study. It also permitted an interactive link between the 

investigator and what was being investigated. This, according to Guba and Lincoln 

(1994), affects and influences the inquiry. That is, the researcher’s values, to some 

extent, dictate the way the study is framed, the way questions are posed, the way data 

are analysed, and the way findings, described as “value mediated,” are argued (Guba & 

Lincoln, 1994, p.110).  

As the research study required a method that could facilitate this in-depth 

investigation by including a range of different data sources and different perspectives, it 

was considered that case study method would best suit the purpose of the study. Stake 

(1994, p.241) argues that the conceptions of case studies emphasise “descriptions and 

personalistic interpretation, a respect and curiosity for culturally different perceptions of 

phenomena, and empathetic representation – all blending together”. In his view, case 

studies can use a variety of strategies to ensure appropriate data inform the analysis of 

the case.  

Case study research 

Case studies are considered a “heuristic device for generating knowledge and for 

testing its accuracy, relevance, and utility”(Sandelowski, 1996, p. 526). Where the 

researcher wishes to maximise the breadth of knowledge about a particular system or 

phenomenon the use of case study is the most appropriate. A case is described by Stake 

(1994, p.236) as a “functioning,” “specific,” “bounded” and “unique” entity that 

operates as a “key” to understanding a phenomenon. A case study may, according to 

Stake (1994), take a number of forms that are categorised on the basis of the purpose of 

the study. It may be conducted as an intrinsic case study, where what is required is a 

better understanding of a particular case. Alternatively, it could be an instrumental case 

study where the case is used as a vehicle to provide insight into the issue or 

circumstance of primary interest. In the latter, the case is said to play a supportive role 

in supplying information on other matters or issues of interest. Where an instrumental 

study is extended to several cases jointly, as a means of inquiry, it is referred to as a 

collective case study. These categories are however, not mutually exclusive and it is 

agreed that there may be opportunity for extensive overlap where the research is 

directed to multiple purposes (Stake, 1994).    
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Sandelowski (1996), and Stake (1994) propose that case study is not a 

methodological choice, but rather dictated by the object to be studied: namely a case. 

While Yin (1994) maintains that a case study is “an empirical inquiry that investigates a 

contemporary phenomenon within a real-life context, when the boundaries between 

phenomenon and context are not clearly evident,” he supports the proposition that there 

must be a clear definition of “the case.”  For Yin (1994, p.13) case study inquiry: 
 

…copes with the technically distinctive situations in which there 
will be many more variables of interest than data points, and as 
one result relies on multiple sources of evidence with data 
needing to converge in a triangulating fashion, and as another 
result benefits from the prior development of theoretical 
propositions to guide data collection and analysis. 

 

Stake (1994, p.240) argues that the first criterion in selecting a case should be to 

maximise what can be learnt about it. From case reports “we learn both propositional 

and experiential knowledge.”  The use of reflection, description and assertions by the 

researcher in relation to the case, provides a meaning to events and is thereby a means 

by which knowledge is constructed (Stake, 1994, p.240).  The results therefore must 

either be acknowledged as valuable in their own right or, of value in the ability of the 

information to shed new light on that which was previously unknown. The selection of 

the case is therefore, of “crucial importance” and, according to Yin (1989; 1993), the 

initial stage is to define the case and the elements that identify it. 

DESIGN FEATURES OF THIS STUDY 

The topic of inquiry in this study was professional misconduct, as interpreted 

and applied by the Professional Conduct Committee through the disciplinary process 

carried out under the provisions of the Nursing Act 1992 (Qld). This study therefore 

focused on the case of the discipline of nurses and midwives in Queensland. Within this 

case were nested two mini-case studies; one examining sexual misconduct, and the 

other incompetent/unsafe  practise. The units of analysis for each of the two mini-cases 

consisted of the files of registered and enrolled nurses and endorsed midwives who have 

proceeded through the QNC’s disciplinary process in one of the two identified 

categories of misconduct. These two types of cases were investigated to gain an 

understanding of the impact that the structure, professional issues, processes and the 

context of disciplinary proceedings had on determinations, or outcomes of misconduct 

from 1992 to 2001. Proceedings before the Professional Conduct Committee were then 
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observed as a means by which to confirm the findings from the documentary sources of 

data.    

Because its focus was exploratory, descriptive data were collected for the case. 

The aim of the exploration was to describe and interpret disciplinary processes and to 

identify similarities and differences in the way the two types of cases are managed. This 

information was considered as having the potential to provide the best source of data 

from which to reconstruct how each type of case was dealt with.  

The Sampling Strategy  

The case study involved an analysis of the documents contained in the files of 

the individual registered nurses, enrolled nurses and endorsed midwives whose matters 

had been determined by the Professional Conduct Committee. While the cohort of files 

constituting the sexual misconduct sample were based on the nature of the complaint, 

the cohort of files constituting the incompetent/unsafe practice sample, came from the 

cases of endorsed midwives who had been involved in home birthing procedures. 

Proceedings coming before the Professional Conduct Committee for hearing and 

determination were chosen as the focus for the observation of the process in action. This 

“purposeful sampling,” (Patton, 2002, p.46) results in the “selection of information rich 

cases…ones from which one can learn a great deal about issues of central importance to 

the purpose of the research.”  In other words, the sample was chosen deliberately as 

“intrinsically worthy of study by itself as it pertains to the research purpose” 

(Sandelowski, 1996, p.527). 

The Method 

The method was comprised of two separate phases:  

Phase One: Examination and analysis of the documents created as part of the 

disciplinary proceedings for registered and enrolled nurses and endorsed midwives who 

were alleged to have conducted themselves in a manner that fell within the identified 

categories of misconduct and came before the Professional Conduct Committee for 

hearing and determination. 

Phase Two: Observation of proceedings before the Professional Conduct 

Committee. 
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Ethical Considerations 

The collection of data proceeded following Griffith University Ethics 

Committee granting approval for the study. The QNC had previously granted access to 

the identified categories of misconduct files and, though the hearings before the 

Professional Conduct Committee are open to the public, permission for the researcher to 

attend the hearings was sought and successfully obtained. To ensure anonymity and 

confidentiality, data collection from the disciplinary files were coded to protect the 

identity of the persons to whom the files contained references. This coded information 

was stored separately from the data from the disciplinary files and kept in a secured, 

locked file accessed only by the researcher. Data collected during the observational 

phase was recorded on field notes and also stored in the secure file as per National 

Health and Medical Research Council guidelines.  

Phase One: Document collection and analysis  

The QNC, established as a statutory body to regulate the nursing profession in 

Queensland, receives and processes complaints made about the conduct of registered 

nurses, enrolled nurses and endorsed midwives. For the purposes of the study the 

complaints initiating the disciplinary process must have been initiated after the 

assention of the Nursing Act 1992 (Qld). The Nursing Act 1976 (Qld), in force prior to 

the current Act, required all hearings to take place before the Queensland Nurses 

Registration Board, a body which ceased to exist with the passing of the Nursing Act 

1992 (Qld). Within the disciplinary files the following items were not able to be 

included due the legal professional privilege claimed by the legal firm representing the 

QNC: the original complaint, legal advice, the investigation reports, and 

correspondence between the parties. The QNC consented to the investigator accessing 

the following: the outline of the investigation reports as received by the registered, 

enrolled nurses or endorsed midwife who were the subjects of the complaints, the notice 

of the Charge, transcripts of the directions hearings, transcripts of the oral evidence, 

affidavits presented in evidence, transcripts of the Professional Conduct Committee 

hearings and determinations, the Orders and Reasons for decisions.  
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Case file selection 

The files included in the analysis were selected on the basis of being appropriate to the 

purpose of the study. As Sandelowski (1993a, p. 3) suggests, selecting appropriate data 

sources is aimed at achieving “the fuller knowing” that advances knowledge and 

influences clinical practice. The number of files chosen from each of the categories was 

determined by the number that had proceeded from allegation through to hearing and 

determination, rather than from a preset formula for sample selection. These files were 

then categorised as incompetent/unsafe practice or sexual misconduct: 

Structural Factors: 

Legislation 

The inquiry initially analysed the provisions of the Nursing Act 1992 (Qld) and 

that legislation associated with the operation of that Act within the disciplinary context. 

This included the Nursing Act 1976 (Qld), the Health Rights Commission Act 1991 

(Qld), the Coroners Act 1958 (Qld), the Criminal Code 1995 (Qld) and the Anti 

Discrimination Act 1991 (Qld). Legislation from other jurisdictions within Australia 

was also considered and discussed in light of the Queensland legislation. The Nursing 

Act 1992 (Qld) imposes on the QNC, as the regulatory authority, the obligations of 

ensuring safe and competent nursing practice.  

Queensland Nursing Council policy documents 

Policy documents published by the QNC in relation to the disciplinary process 

were included in the data collection. The documents developed by the QNC are the 

“Professional Standards Policy”(QNC,2000), and “The Position Statement of the Health 

Professionals Boards on Sexual Relationships between Health Practitioners and their 

Patients”(Chiropractors and Osteopaths Board of Queensland et al., 1997, 2000). 

   

Phase Two: Observation 

Setting of the observation 

Grbich (1999, p.123) proposes that observation is a “technique of unobtrusive, 

shared or overtly subjective data collection, which involves a researcher spending time 

in an environment observing behaviour, action and interaction.” The observation was 

undertaken as a field study to gather an understanding of the context in which the 
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phenomenon occurred and confirm the information collected from the in-depth analysis 

of the files. As stated by Patton (2002, p.262), the strength of fieldwork lies in 

understanding “the context in which people interact…essential to a holistic 

perspective.” The researcher attended the Professional Conduct Committee hearings 

held in the QNC offices located in Brisbane over a period of one day. Prior to 

attendance at the hearings and determination of the Committee, the researcher, for the 

purpose of data collection, ensured that all persons participating in the proceedings had 

been made aware of the observation taking place, the focus of the observation and the 

purpose for which the information obtained during the observation would be used. This 

process was undertaken to ensure that the participants knew their evidence was not 

being recorded and that the researcher was attending the proceedings for the purpose 

only of collecting data on the process and sequencing of the hearing and determination. 

None of the cases observed were included in the documentary data collected from the 

case files. The observation took place in the hearing of three matters, one of which was 

contested on the issue of penalty.   

In case study research, one of the aims of observation is to provide “vicarious 

experience,” by describing the physical context of the case (Stake, 1994, p.63). To do 

this, the observation was carried out in what has been described by Gillham (2000, 

p.21) as “detached observation.” The purpose of the observation was to gain an 

understanding of the environment in which the process was conducted and the activities 

of the participants within the disciplinary proceedings (Patton, 2002).  

The observational phase of the data collection sought to confirm and 

contextualize what had been learnt from the information gathered in Phase One of the 

study. During the three Professional Conduct Committee hearings (that are open to the 

public) the researcher compiled field notes to record observational data. The details of 

the proceedings, including the physical setting, participants, behaviours and events were 

systematically noted and recorded. The structure for recording the observational data 

was open-ended and did not include predetermined categories or observational 

checklists. The information sought using this technique was consistent with the 

exploratory purposes of the research and to maximize the potential to collect 

information rich data.  
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DATA ANALYSIS  

The evolving character of naturalistic inquiry allows for the analysis of data to 

commence with, and run parallel to, the data collection. As noted by Patton (2002, 

p.436) “the fluid and emergent nature of the naturalistic inquiry makes the distinction 

between data gathering and analysis far less absolute.” Therefore, the analysis of the 

content of the individual misconduct files was undertaken as a “continuing concern” 

using an iterative process (Robson, 1993, p.375). Each of the misconduct files was read 

and re-read with the aim of systematically extracting all the information relevant to 

understanding the effect that the disciplinary structure, process and professional 

context, exerted on the outcome in each of the files. Beginning the analysis at the level 

of the individual misconduct files, is consistent with Patton’s contention (2002, p.449) 

that the “analyst’s first and foremost responsibility consists of doing justice to each 

individual case. All else depends on that.”  The information gathered from the 

individual files was divided into broad categories of data from which case records 

(Patton 2002) were constructed. According to DePoy and Gitlin (1998, p.276), 

“categories emerge …from the initial information that is obtained and synthesized. 

Preliminary categories are developed and become tools used to sort and classify 

subsequent information as it is received.” Through this form of organization, 

categorization and editing of the raw data contained in the files, themes and patterns 

relevant to the two mini-cases, began to emerge (Boyatzis, 1998 cited in Patton, 2002). 

Indeed, Sandelowski (1996) maintains that analysis must focus on identifying the 

elements that are included in the case and the “way they come together to uniquely 

characterize the case (Sandelowski, 1996, p.527).    

When the themes and patterns were evident within each of the mini-cases the 

analysis took the form of a comparison across cases (Sandelowski, 1996). Through this 

cross-case pattern matching (Robson, 1993, p.379), or theme analysis, similarities and 

differences in the impact of the structure, process and professional context on the 

outcome of disciplinary proceedings of the two mini-cases were identified.    

The use of the observational data in Phase Two was designed to provide an 

additional source of information as an attempt to enhance methodological rigour. This is 

referred to as triangulation of sources and helps overcome the problem of having 

limited perceptions of the meaning of data that may result from a single source (Stake, 

1994). This approach also increases the accuracy of the findings, in effect enhancing 
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validity by “examining whether different sources provide convergent information” 

(Gitlin & DePoy, 1998, p. 284). 

 

VALIDITY AND TRUSTWORTHINESS OF THE FINDINGS 

Claims for validity of findings derived from an interpretive study are described 

in terms of the study’s “trustworthiness” (Sandelowski, 1993a, p. 1). She agrees with 

Van Manen’s view that the rigour of interpretive findings rests less in adhering to rules 

and procedures than in remaining faithful to the spirit of qualitative work (van Manen 

cited in Sandelowski, 1993). Rules that apply to quantitative studies paradoxically, 

serve only to weaken claims to validity in qualitative inquiries. In the naturalistic / 

interpretive paradigm in which this study is situated, reality is “assumed to be multiple 

and constructed rather than singular and tangible” (Lincoln & Guba, 1985, cited in 

Sandelowski,1993b). 

In contrast to the typical positivist notions of validity, credibility, fittingness, 

auditability, and confirmability are the criteria suitable for judging the scientific rigour 

of qualitative research (Guba & Lincoln, 1994; Schneider, Elliott, Lo Biondo-Wood & 

Haber, 2003). The credibility or ‘truth’ of the findings can be tested using the strategies 

of prolonged engagement, member checking, triangulation and peer debriefing. 

Prolonged engagement requires the researcher to invest sufficient time in the data 

collection activities so as to have “an in-depth understanding of the culture, language, or 

views of the group under study and to test for misinformation and distortion” (Polit & 

Hungler, 1999, p.427). This study attempted to meet this criterion by integrating 

information collected over a period of 3 years. Prior to the commencement of the formal 

study the investigator spent a number of years teaching and publishing on the topic of 

health law with particular reference to the application of the law to nursing practice. 

The issues of the regulation and discipline of nurses was embedded in this prior 

experience and provided the investigator with an opportunity to consider a range of 

issues pertinent to this study. Once the study began, the investigation moved to the 

premises of the QNC, where the investigator gathered data and spent considerable time 

communicating with those personnel actively engaged in the disciplinary processes.  

Member checking required the investigator to confirm the data collected, and 

the interpretation of that data, through referral to the relevant source. In relation to the 

content of the documents, which formed the individual misconduct files, the 
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investigator sought verification as to the accuracy of the interpretation throughout the 

data gathering and analysis process. As the collection of data, and a significant 

percentage of the analysis, took place at the QNC premises, the investigator had access 

to staff involved within the QNC disciplinary matters.  This access facilitated the 

clarification of information gathered from the text of the files, and whether the selection 

of cases was appropriate to the aims of the study. 

During the observation phase of the study any queries that arose while observing 

the hearings and determinations of matters before the Professional Conduct Committee, 

were checked with those participating in the proceedings. Affirmation of an observation 

served to strengthen the “credibility of the interpretation and decreases the potential of 

introducing investigator bias” (DePoy & Gitlin, 1998, p.284)  

Guba and Lincoln (cited in Sandelowski 1993b, p.216) suggest that “fittingness” 

be the criterion against which the applicability of qualitative research be evaluated. A 

study meets the criterion of fittingness when its findings fit into contexts outside the 

study situation and when its audience views its findings as meaningful and applicable in 

terms of their own experiences. Throughout the research process the investigator sought 

to compare the finding with the current literature and present the preliminary findings at 

relevant academic, research and professional seminars and conferences.  Feedback from 

all these sources was considered in light of the data, and the findings, and assisted in the 

confirmation of conclusions or the identification of findings that were aberrant or less 

representative.   

Guba and Lincoln (1994) refer to the auditability of findings in qualitative 

research as a means of confirming trustworthiness. They maintain that a study, and its 

findings, is auditable when another researcher can clearly follow the decision trail used 

by the investigator in the study. Bryar (2000, p.73), suggests establishing an “audit 

trail” where the researcher identifies the methods of sampling, data collection and 

analysis used, in a written form which is then able to be followed by others. The trail, 

according to de Laine (1997), should include the background or context in which the 

inquiry was formulated and undertaken, the reason for selecting certain participants, the 

strategies used to collect, record and analyse data, and the theoretical framework that 

informed and guided the study. The audit trail for this inquiry is contained in the in-

depth description of the background to the study, the relevant literature reviewed to 

inform the study, the methods used to collect and analyse data, the raw data collected 

from within the misconduct files and throughout the observation phase, the theoretical 
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notes used for data reduction and analysis, and the materials and notes relevant to the 

reconstruction of the data into the findings (Lincoln & Guba, 1985). The investigator 

also maintained a journal describing the ongoing process of the inquiry. This included 

the investigator’s perceptions of the process, and ancillary information which arose as 

part of the process but was not of direct relevance to the findings. The content of this 

journal was discussed throughout the process with those involved in the administration 

of the disciplinary process, peers and academic mentors.    

 

Confirmability 

Confirmability refers to the “objectivity or neutrality of the data, such that there 

would be agreement between two or more independent people about the data’s 

relevance or meaning” (Polit & Hungler, 1999, p.430).” Maintaining an audit trail 

throughout the study was intended to help meet the criterion of confirmability of the 

data and the findings. Polit and Hungler (1999, p. 430) explain that “the issue of 

confirmability does not focus on the characteristics of the researcher…but rather the 

characteristics of the data.” This guides the researcher to query the extent to which the 

data are confirmable throughout the study. This was achieved through moving back and 

forth through the data, ensuring credibility of the analysis through discussion of 

preliminary findings with members of the QNC involved in the disciplinary 

proceedings, and ensuring that the analysis reflected consistency in relation to the 

context and professional environments of the particular cases.  

 

SUMMARY 

In this chapter the methodological framework supporting the research was 

described. The chapter situated the study within the interpretive paradigm. The choice 

of a case study strategy was described and substantiated. The bounded case; that is, the 

disciplinary process, contained two nested mini-cases; one examining sexual 

misconduct and the other incompetent/unsafe practice. The qualitative approach used in 

the study to gather and analyse data was described. This included two phases. The first 

phase consisted of examination and analysis of the documents that made up the 

disciplinary files of the nurses and midwives in the two identified categories. From 

these data, and during this process, themes and patterns were identified which informed 

the second phase of the study. The second phase of the study involved the observation 
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of the Professional Conduct Committee proceedings. This phase was undertaken for the 

purpose of confirming information gathered from the analysis of the files. The chapter 

then identified and described the strategies used by the investigator to ensure the rigour 

and trustworthiness of the findings. The chapter to follow reports the findings from the 

group of midwives charged with incompetent or unsafe practice. 
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CHAPTER FOUR 

 

INCOMPETENT/UNSAFE PRACTICE FINDINGS 
   

INTRODUCTION  

The study findings were derived from three elements; an analysis of the 

documentation of cases of midwives alleged to be incompetent/ unsafe to practise, an 

analysis of the documentation of cases of sexual misconduct and the observation of 

hearings before the Professional Conduct Committee. The latter is included to 

strengthen claims for validity of the findings. This chapter presents the findings from 

the documentary files of the midwives who traversed the disciplinary process following 

allegations of incompetent/ unsafe practise. The chapter is divided into two sections. 

The first section of the chapter provides the findings as to the outcomes of matters as 

determined by the Professional Conduct Committee. This includes, not only the 

determination of the Committee as to the guilt or innocence of the individual midwife, 

but also the Orders as handed down by the Chairperson on behalf of that Committee. 

Section two identifies the reasons, given by the Professional Conduct Committee, upon 

which their decisions and Orders were based. The findings in this section are presented 

under three sub–headings: Structural and Policy Factors, Professional Factors and 

Process Factors. Under these sub-headings, the legislative and policy provisions, 

professional factors, and process issues considered by the Professional Conduct 

Committee in making determinations and Orders are presented.    

 

SECTION 1: DETERMINATIONS OF OUTCOME     
 
The nurse said to me words to the effect ‘what do you think?’ I 
took her question to mean generally how was I feeling, and what 
did I think happened. I replied with words to the effect ‘I don’t 
know, I’m in shock.’ I then asked her what she thought, and she 
responded ‘well there goes my practice’.  (Statement given in affidavit 
evidence by a mother. Her infant died shortly after birth.)  
 
The outcome of the disciplinary proceedings involving nurses was multi-

faceted. That is, the outcomes, for the complainants (the parents in this section of the 
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study) were vastly different in nature from the professional, financial and emotional 

outcomes for the midwives. The outcomes for the families however, had a considerable 

impact, as will be evident, on the disciplinary outcomes for the midwives. The findings 

are presented first, according to the outcomes of disciplinary proceedings relating to the 

midwives, and the determinations by the Professional Conduct Committee as to their 

‘guilt’ or ‘innocence’ in relation to the charges laid against them by the QNC. The 

Orders handed down by the Professional Conduct Committee and the Reasons for 

decision given for the determinations are then presented.   

The charges bought against the midwives were found to be variously laid as 

either an individual charge or as a series of charges. For example, the midwife may 

have been  charged by the QNC with being  “guilty of conduct discreditable to a 

registered nurse within the meaning of section 31 (1) (e) of the Nursing Act 1976” or, 

there may be more than one charge contained in the Notice of Charge against an 

individual midwife. In the majority of the files the QNC had preferred charges against a 

midwife that read as follows:  
 

You have been guilty of gross negligence within the meaning of 
Section 31 (1)(e) of the Nursing Act 1976…Further, or in the 
alternative, you have been guilty of malpractice within the 
meaning of Section 31(1) (e) of the Nursing Act 1976… Further, 
or in the alternative, you have been guilty of conduct 
discreditable to a registered nurse within the meaning of Section 
31(1) (e) of the Nursing Act 1976… 

 

The Professional Conduct Committee, in making determinations as to whether 

the conduct of the midwives amounted to ‘gross negligence’, ‘malpractice’, or ‘conduct 

discreditable’ considered the proven facts as they pertained to each matter. This process, 

which will be explained in greater depth under ‘Process Factors’, is evident in the 

following statement of the Professional Conduct Committee, Chairperson:  
 

It is necessary then to consider whether the facts which have been 
found to be established can properly be said to amount to gross 
negligence and or discreditable conduct. In so doing the 
surrounding circumstances need to be examined… The 
committee’s unanimous conclusion is that [the midwife] engaged 
in conduct, as described in the particulars which has been 
established, which was discreditable to a registered nurse within 
the meaning of the Act…she is formally found guilty of the 
charge…So far as the charge of gross negligence is concerned, 
having regard to the test to be applied, the standard of proof 
required and to all the evidence, the Committee has concluded 
not without misgivings, that it cannot be properly satisfied to the 



 67

 

required degree, that the conduct amounted to gross negligence. 
That charge is therefore dismissed. 

 

Establishing guilt or innocence 

The Professional Conduct Committee found, in all of the files that the midwives 

were guilty of one or more of the charges bought against them. These findings however, 

require further clarification. Where the midwife pleaded guilty to the charge it was 

taken to indicate not only an acceptance of being involved in the specific conduct, but 

also that the conduct itself amounted to ‘discreditable conduct’, and, or  ‘malpractice’ 

and, or ‘gross negligence’. The instructions given by the Chairperson of the 

Professional Conduct Committee during a hearing, expressly state the implications of 

the plea: 
 

Initially you are asked to enter a plea,…and a plea is basically 
guilty or not guilty. It can take, as it were, two parts. You can 
plead guilty to the conduct… You can say, “Yes, I did that 
conduct, but its not conduct discreditable”…Most people if they 
plead not guilty, to sort of, both aspects of the charge. That is, 
they neither committed the conduct, as alleged and if the conduct 
was committed, then it wasn’t discreditable. 

 

In four of the matters, the Committee made a finding that the charge was proven 

by virtue of the midwife entering, at some point in the proceedings, a plea of guilty. In 

two other matters, one involving a midwife re-appearing before the Committee on a 

new charge, and the other a midwife appearing in relation to her conduct at three 

separate home births, no plea was entered in response to the charges. In both of these 

matters, not only did the midwives refuse to enter a plea to the charges, they also 

refused to either offer evidence in their own defence, or challenge evidence put forward 

by the QNC.  In only one matter did the midwife enter a plea of ‘not guilty’, which she 

maintained throughout the proceedings.  

The pleadings of midwives as to their guilt or innocence, as indicated above 

was, in the majority of the files, not a straightforward matter. That is, the midwives 

altered their plea from guilty to not guilty, or from not guilty to guilty or, pleaded guilty 

to one or more of the charges provided other charges were withdrawn from the Notice 

of Charge. In one file, the midwife initially pleaded guilty to the charges however as the 

matter was adjourned the Committee would not accept the plea. When the matter again 

came before the Committee, for hearing and determination, the midwife changed her 
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plea from guilty to not guilty and then negotiated with the Nursing Council to plead 

guilty to the charge of ‘conduct discreditable’ if the charge of ‘gross negligence’ was 

withdrawn.  

 

The Orders 

The professional outcome for the midwives 

Having made a determination as to the guilt of the midwife in relation to the 

particulars of each charge, and thereby having found that the conduct amounted to 

‘conduct discreditable’, ‘gross negligence’ and, or, ‘malpractice’, and “a contravention 

of the code of conduct”(section 116 Nursing Act 1992 (Qld), the Professional Conduct 

Committee is empowered, under section 116 of the Nursing Act 1992 (Qld) to make 

Orders. While there was considerable variation in the extent of the Orders handed down 

to each of the midwives, there was a broad consistency in the issues that were addressed 

in the provisions. The provisions, as specified in the Orders, identified the Committee’s 

decision as to whether the particular midwife deserved to be reprimanded, whether their 

authority to practise as an endorsed midwife should be altered, whether there was a 

necessity to impose limitations or conditions on their practice, whether there was a need 

for supervision and how the cost, incurred in conducting a hearing and determination, 

were to be allocated between the parties to the proceedings. In addition, it was found 

that in a number of matters, the Professional Conduct Committee made orders which 

imposed an amount of money in the form of a ‘penalty’ on the midwives.  

In two matters, the Professional Conduct Committee was invited to consider and 

approve Consent Orders. These Orders contain provisions that are agreed to by the 

parties to the proceedings, that is the Respondent and the QNC, prior to, or during, a 

hearing and determination before the Committee. The Orders therefore are generated by 

the parties through negotiation and approved by the Professional Conduct Committee. 

The Committee, in both cases, expressly noted the adequacy of the provisions in 

relation to the seriousness of the allegation and in so doing agreed to the Consent 

Orders in one matter and refused to accept the Consent Orders in the second matter. The 

Chairperson, on behalf of the Professional Conduct Committee, stated: 
 

The Orders that have been placed before the Committee and 
consented to by the Respondent…convince the Committee that 
the Respondent is indeed a responsible individual who is 
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remorseful for her part in what turned out to be a happy situation 
but which of course could have ended badly…In all 
circumstances, the Committee regards the Orders that have been 
proposed by the parties as appropriate and very sensible in the 
circumstances, and the parties to be commended…for taking part 
in fashioning these most appropriate orders. (Chairperson of the 
Professional Conduct Committee: Reasons for Decisions) 

 
 

The Committee are of the view that the penalty is simply too 
light. The Committee views the whole episode concerning the 
death of an infant as being absolutely deplorable, and whilst we 
perceive that your client may have been naïve, it is fair to say that 
the Committee views her as wilfully blind. (Chairperson of the 
Professional Conduct Committee: Transcript of evidence) 

 

Reprimand 

Section 116 (1) (c) of the Nursing Act 1992 (Qld) empowers the Committee to 

reprimand the nurse / midwife for his / her conduct. This provision effectively provides 

a method by which the Committee can express an opinion as to the extent to which the 

conduct of the midwife is viewed as unacceptable within a professional context. In two 

matters the Professional Conduct Committee reprimanded the midwives for their 

conduct. The express noting of a reprimand by the Professional Conduct Committee, in 

both of the files was, however, followed by further Orders. The reprimand therefore 

could be viewed as a conceptual, or notional outcome as opposed to those additional 

Orders that potentially have a more practical impact on the midwives’ practice.  

 

Altering authorisation to practise  

In every file the authorisation of the midwives, to continue to practise within the 

midwifery setting, was altered. That is, the Orders expressly provided that the midwife 

was “prohibited” from practising in the midwifery setting, or had their authority to 

practise in that setting “revoked,” or “cancelled.” The Orders in one matter were so 

extensive they prohibited the midwife “from providing preceptorship, training, 

supervision or any advice or guidelines whatsoever whether gratuitous or otherwise to 

any person providing antenatal, intra natal or post natal services in any setting.” In two 

matters the Orders specified that the midwives were explicitly “prohibited from 

practising in the home birth setting.” In addition, the registration status of a number of 
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the midwives was also changed. As an example, in one file the registration was ordered 

to be “suspended for 12 months,” and in two separate files it was “ cancelled,” with the 

rider that the midwives were “not to apply for registration for 8 years.” The Orders 

handed down from the Professional Conduct Committee to midwives consistently 

included provisions that encompassed both an alteration in the registration status and an 

alteration in the authority to practise midwifery either with, or without, reference to the 

homebirth setting. In the following extract from Orders handed down by the 

Professional Conduct Committee the Respondent had her: 
 

authorisation to practise midwifery revoked…[she was] not 
entitled to apply to Council to regain an authorisation to practise 
midwifery until 2 years after the Orders have 
elapsed…notwithstanding that she gain authorisation to practise 
midwifery the Respondent shall continue to be prohibited from 
practising in the home birthing setting until that date 5 years after 
she regains an authorisation to practise midwifery.  

 

In a number of matters the Professional Conduct Committee expressly required, 

as part of the Orders, that the midwife, prior to reapplying for registration and or 

endorsement, “satisfy Council that she is a fit and proper person to practise midwifery 

in the home birth setting,” “satisfy the Council she fulfilled the requirements of section 

54 (2A) of the Nursing Act,” or “provide written evidence to the satisfaction of Council 

that she is fit and competent to practise,” or if “in the future wanted to practise within a 

midwifery setting [could do so] only as approved by the Committee, constituted by the 

Chairperson sitting alone…[or] if in a non-midwifery setting with written approval of 

the Council.”   

 

Limitations and conditions 

In addition to the imposition of provisions cancelling, revoking or prohibiting 

the authorisation to practise as endorsed midwives or registered nurses, the Professional 

Conduct Committee in all of the matters imposed limitations and conditions. As 

evidenced in the following extract, the Orders were structured such that the limitations 

and conditions came into operation as a condition precedent to recovering practice 

rights, and or, were to remain effective for a period after the authorisation to practise 

was regained: 
 

The Respondent is to undertake and complete a course in 
midwifery and neonatal care …undertake relevant clinical 



 71

 

practice in a hospital with a recognized midwifery program for at 
least 120 hours. On completion of the course to the Council’s 
satisfaction a limitation will be imposed on the practice that she 
is not to practise unless under the supervision of an Australian 
College of Midwives Inc. accredited independently practising 
midwife. The limitations to be removed once the midwife obtains 
ACMI accreditation and the Committee determines that no 
further action is to be taken…For a period of 1 year following 
accreditation as an independently practising midwife the 
Respondent is required to provide reports at 3 monthly intervals 
from a mentor, nominated by the midwife and approved by 
Council, on the midwife’s standard of practice including patient 
feed back.     

 

The nature of the limitations and conditions though broad, were clearly linked to 

the particular facts of the matters in which they became part of the Orders. Where the 

Committee found, for example, the midwife had failed to properly position an infant for 

the purpose of resuscitation, the limitation imposed as part of the Order included that 

“the Respondent shall…enrol in and successfully complete a neonatal resuscitation 

course.”  

Generally, the limitations and conditions required the Respondents, depending 

on the allegations as found proven by the Professional Conduct Committee, agree to 

undertake further educational courses or qualifications; such as “undertake and 

complete a course in health law” or “education relating to the management of labour,” 

or undergo counselling with a psychologist or psychiatrist; for the purpose of 

“developing insight into her role in the incident and improving her decision making 

capacity in the clinical setting,” or participate in a prescribed number of hours of 

supervised clinical practice in an identified clinical area.  

The Orders consistently required that all courses, counsellors, supervisors and 

mentors, though nominated by the nurse must be “approved, in writing by the 

Queensland Nursing Council.” In addition, the Professional Conduct Committee 

expressly provided, in the Orders, that any expenses incurred as part of fulfilling the 

conditions laid down in the Orders were to be borne by the nurses concerned. This 

included not only the costs associated with enrolling in educational courses and 

undergoing counselling, but also the costs incurred as part of any designated reporting 

strategy: 
 

The cost of counselling and provision of the report by the 
counsellor and any other evidence required to be paid by the 
Respondent. 
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Employer reports and supervision 

In a number of the matters the Professional Conduct Committee ordered that the 

nurses notify Council, in writing, of “the name and address of any nursing employer 

within 24 hours of obtaining that employment….” In three files there was an additional 

requirement that the nurse authorise the employer, or the Director of Nursing, to 

provide the QNC with reports “concerning professional behaviour and competency,” or 

directed to “the Respondent’s nursing conduct and practice.”  In only one matter was 

the nurse required to prepare and maintain documentary evidence of her complete 

program of care, and educational materials, in relation to the patient services she 

provided. The Orders stipulated that she was to submit these reports and documents to 

the Professional Conduct Committee “14 days prior to the review of the order lifting the 

Order.” 

 

Costs and fines 

The Orders handed down by the Professional Conduct Committee in each of the 

matters addressed the issue of costs. That is, the Orders made provision for amounts of 

money to be paid by the parties to the proceedings that were, in some way derivative, 

from the actual costs incurred in the matter coming before the Professional Conduct 

Committee for hearing and determination. However, the findings indicated that the 

assessments of the appropriate amounts to be ordered for payment in each of the matters 

necessitated the Committee involving itself in a significant level of legal argument and 

statutory interpretation. The statutory interpretation of the provisions of relevant 

legislation, by the Committee, in making determinations as to how the ordering and 

calculation of costs was to be undertaken is presented under Structure and policy 

factors. The following therefore, specifically addresses the findings as to costs as 

included in the Orders.   

A number of the files contained Orders requiring that the nurse pay the costs 

estimated as having been incurred by the QNC in bringing the proceedings before the 

Professional Conduct Committee. The costs varied in the amounts to be paid and the 

terms of payment as evident in the following excerpts from five different files:  
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The Respondent shall pay to Council the costs of the 
proceedings, at an amount, and within a time period, agreed to by 
the parties.  

 

Pay the Council’s costs fixed at $3000.00.  

  

Pay Council $1800 by way of costs within 6 months of the date 
of the order.  

 

The Respondent shall pay the Council the sum of $28,000.00 by 
way of costs in respect of all 3 matters within 3 months of the 
date of the order, or such further time as the Respondent and the 
Council shall agree in writing. 

 

The Respondent shall pay to Council $7,700.00 on account of 
costs incurred in empanelling the Committee and providing a 
short hand reporter. No interest was to accrue on the amount 
which was to be paid in monthly payments until discharged or the 
Executive Officers waivers any further obligation.   

 

The Nursing Act 1992 (Qld) provides for the Professional Conduct Committee 

to impose a ‘penalty’ in the form of the “order that the person shall pay Council…an 

amount (not more than 20 credit units) fixed by the committee”(section 116 (1)(g) and 

(5)).  As indicated in the following extracts from the Orders, in a number of matters the 

amount to be paid was substantial and the conditions of payment determined to be 

commensurate with the ‘penalty,’ varied considerably: 
 

The Respondent to pay the Council by way of penalty the sum of 
$4,500.00  (being $1500.00 for each of the 3 matters) within 30 
days of the order.    

 

Pay the Nursing Council $1500.00 by way of penalty but the 
payment to be wholly suspended unless the respondent breaches 
the terms of the orders.  

 

In all cases the Orders required that the terms, as to costs, had been “discharged 

in full prior to application for registration.” 
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Liberty to apply 

In each of the files provisions were made for either or both of the parties to 

apply to the Committee to review the Orders. There were, however, different terms 

upon which this was to occur. As an example, in one matter the Orders were to remain 

in operation for two years and then to be reviewed by the Committee whereas in most 

of the files, the parties were at “liberty to apply.”   

 

SECTION 2: REASONS FOR THE DECISIONS AND ORDERS 

The reasons for decisions provided by the Professional Conduct Committee 

were based on the facts pertaining to each individual matter. However, there was a 

consistency in relation to a number of identifiable and common factors that appeared to 

weigh on the decisions of the Committee and consequentially impacted on the 

pervasiveness and severity of the outcome.  

 

Structural and policy factors 

The discipline of nurses, as with other regulated professionals, takes place 

within an established legislative and policy framework. The power of the QNC, as the 

nursing regulatory authority in Queensland, to receive and process complaints made 

about the conduct of registered and enrolled nurses and endorsed midwives is 

determined by the Nursing Act 1992 (Qld). The findings revealed that the interpretation 

and application of the legislative provisions and policies, impacted on the outcome of 

disciplinary proceedings. The extent of the impact was evident at each stage of the 

process as decisions were made, not only in relation to the progression of the matter, but 

also in the identification of the boundaries within which determinations as to outcome 

could be made. As an example, the legislation mandates that a complaint is only 

recognized by the regulatory body, and therefore acted upon, if the “person aggrieved 

by the conduct of the nurse, a midwife or another person authorised to practise 

nursing…[lodges a complaint] in writing to the council of the conduct”(Nursing Act 

1992 (Qld) section 102(1)). The application of this section of the Nursing Act 1992 

(Qld) thereby restricts firstly, persons who can lodge a complaint to those “persons 

aggrieved by the conduct,” and the form in which the complaint must be submitted in 

order to initiate any action by the Council, as being “in writing.” Complaints lodged by 
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any other means cannot be acted upon as they fail to satisfy the legislative requirements. 

At the other end of the disciplinary process, on finding a nurse has contravened the code 

of conduct, the Professional Conduct Committee is only permitted to make an order of 

“1 or more” of the actions expressly stated in Section 116 of the Nursing Act 1992 

(Qld). The powers of the QNC and the Professional Conduct Committee, in the 

discipline of nurses are therefore not ‘at large,’ but rather significantly controlled by the 

authorizing legislation.  

The findings indicated that the legislation, having the most significant influence 

on the outcomes of the disciplinary proceedings initiated against nurses was the Nursing 

Act 1992 (Qld), the Health Rights Commission Act 1991(Qld), and the Coroner’s Act 

1958 (Qld). The policy and procedure documents found to be relevant to the structural 

framework of discipline were those generated by the QNC for the purpose of converting 

the legislative provisions into procedures for the progression of disciplinary matters 

through the disciplinary process. The “Professional Standards Policy” (QNC, 2000, p.1) 

identifies as part of Council’s responsibility for administering the Nursing Act 1992 

(Qld) the objective of making “provision for ensuring safe and competent nursing 

practice”. This policy therefore sets out the framework for responding to concerns 

reported to the Council about the conduct, health or competence of individual nurses.  

This section will identify the provisions within each of these Acts that were 

found to have an impact on the outcome of the disciplinary proceedings.  

 

Nursing Act 1992 (Qld) 

The primary legislation, relevant to the regulation of registered and enrolled 

nurses, and endorsed midwives, in Queensland is the Nursing Act 1992. Under this Act, 

the QNC is created as a statutory body (section 18 A (1) Nursing Act 1992 (Qld)) 

established to regulate and control nursing in Queensland. Not only is the Nursing Act 

1992 (Qld) the source of Council’s powers in relation to the discipline of the nursing 

profession it also serves to provide the structural framework within which the discipline 

of nurses takes place. Under the “Professional Standards Policy” (QNC, 2000, p.2) the 

four bodies responsible for the regulation of the professional standards are the; QNC, 

the Professional Standards Committee, the Professional Conduct Committee and the 

Health Assessment Advisory Panel. The particular sections of the Nursing Act 1992 
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(Qld) that were found to influence the disciplinary outcomes, and the extent of that 

influence, are identified and described below.  

 

Protection of the public 

The objective of the Nursing Act 1992 (Qld), as stated in section 3, is to “make 

provision for ensuring safe and competent nursing practice.” In the reasons handed 

down in one matter that came before the Professional Conduct Committee the 

Chairperson concluded the section imposed a statutory obligation on, “the Council …to 

ensure that only competent nurses are maintained on the register and that nurses proven 

to be guilty of some form of professional misconduct should be struck off …or 

suspended from the register. This involves the tasks of protecting the public and 

maintaining proper standards of nursing.” To this end, and consistent with this 

objective, the Professional Conduct Committee is established under section 84 to: 
 

hear any charge that is referred to it under this Act;  

and in relation to charges, to make findings whether there has 
been a contravention of the code of conduct;… 

 

Though the legislation does not expressly mandate the ‘protection of the public’ 

as a function, or role, it was clear from the Reasons for decisions handed down by the 

Committee that the interpretation of the legislative provisions was directed by that aim. 

This interpretation of the legislation, and thereby the role assumed by the disciplinary 

body, to protect the public, arose consistently as a factor considered in making 

determinations and therefore significantly impacted on the outcomes. As stated by the 

Chairperson in two separate matters before the Committee:  
 

In holding oneself out to the community as an expert in 
homebirth situations, a professional must be aware that the 
standards that will be demanded by members of the public who 
are users of the service will be demanding…and any lapse in the 
standards in professional care will not be readily accepted. It is 
thus important that each member of the profession who practises 
in this area realizes the gravity of the risks involved and the 
necessity for them to be highly competent.  

 

And in another case: 
 

The Committee are left to consider the charge of malpractice…It 
is clear from the evidence …that the Respondent was acting as 
the [birthing mother’s] midwife at a time when she was subject to 
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some form of restraining order imposed by the professional body 
which the legislature has empowered to oversee the conduct of 
the nurse, and the maintenance of nursing standards and ethics. 
And of no less importance, to protect unsuspecting members of 
the public from grossly incompetent practitioners such as the 
Respondent. 

 

In relation to the legislative obligation to ensure “safe and competent practice,” 

two major issues were found to have a significant impact on the decisions and outcomes 

ordered by the Committee. The first, was the identification of a standard against which 

to assess the conduct, given the use of the term code of conduct in the Nursing Act 1992 

(Qld), and the second, was the significance placed on the perceptions and expectations 

of the public that only safe and competent practitioners were registered, enrolled or 

endorsed.  While both of these issues will be discussed here in light of the impact that 

the structure and policy was found to have on outcome, these issues were also found to 

be relevant to the impact professional factors exerted on outcome and therefore, will be 

presented again within that context.    

As indicated, the Act makes provision for a code of conduct as an operating 

benchmark against which the behaviour of nurses, once proven, may be assessed by the 

Professional Conduct Committee in making determinations as to guilt or innocence. In 

addition, the Committee is empowered to impose an outcome once the Committee has 

reached a decision that the behaviour contravened the code. This power is founded in 

section 100 of the Nursing Act 1992 (Qld) that states, “[I]f a person …contravenes a 

code of conduct action may be taken under this part against a person on the ground of 

contravention of a code of conduct.” There was however, no code of conduct 

formulated by the QNC that provided for the requirements as expressly dictated by the 

Act. In each matter the Notice of Charge alleged the midwife, as an example, was 

“guilty of [gross negligence, conduct discreditable or professional misconduct] within 

the meaning of section 31(1) of the Nursing Act 1976 (Qld).” Section 31 of the Nursing 

Act 1976 (Qld), dealing with disciplinary action by the “Board” (now interpreted in this 

context as the Committee under the 1992 Act) states: 
 

1. Where the Board considers it has reasonable grounds to suspect that a 
nurse: 

(a) has been convicted in Queensland of an indictable offence or 
has been convicted elsewhere than in Queensland in respect of an 
act or omission which if done or made by her in Queensland 
would have constituted an indictable offence; 
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(b) has been convicted of an offence against this Act or the 
repealed Act; 

(c) has failed to carry out a lawful demand of the Board made 
pursuant to this Act; 

(d) is addicted to any deleterious drug to a degree that could 
render her unfit to practise nursing; 

(e) has been guilty of gross negligence, malpractice or conduct 
discreditable to a registered nurse,  

it may hold a full and proper inquiry into the matter in question… 
 

The disciplinary response to a complaint therefore, proceeded at the 

investigative and hearing stages on the basis that the conduct fell within the superseded 

legislation. This reversion, to the 1976 Act, is provided for in section 158 (3) of the 

Nursing Act 1992 (Qld) to deal with the transition arrangements in disciplinary matters. 

As illustrated in the statement of the inspector at the investigative stage of the process, 

the outcome is dependent on the assessment of the conduct against the interpretation of 

the 1976 Act:  
 

The recommendation…was that in accordance with Section 104 
(1) of the Nursing Act 1992 (Qld), the Council prefer a charge for 
breach of Section 31 (1) (c) of the Nursing Act 1976 in that she 
continued to practise as a midwife in a homebirth setting despite 
an order by the Professional Conduct Committee that she did not 
do so. That the matter be referred to the Professional Conduct 
Committee for hearing and determination.      

 

Consistent with their interpretation, that the relevant sections of the Nursing Act 

1992 (Qld) empower the Professional Conduct Committee to assume a protective role, 

the Committee frequently made reference to the public expectations and perceptions as 

providing a substantial basis or reason upon which to find certain outcomes. This, it 

could be suggested is consistent with the legal argument that ‘justice must not only be 

done, it must be seen to be done.’ As stated by the Chairperson of the Committee,  
 

[I]t is important that the community understands that conduct 
such as has occurred, and such as was allowed to occur…will not 
be tolerated…The community at large expect a great deal of 
protection…this week we’ve got two dead babies and a 
compromised baby, severely compromised baby and of course it 
is not the first dead or compromised baby that this committee has 
heard about…at a certain point the community is going to 
become completely outraged by this situation…and the 
committee itself is very gravely concerned that people are 
practising in an area where they simply do not appear to be 
qualified.  
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The imposition of limitations on the practising certificates of the midwives, at 

both the completion of the Professional Conduct Committee hearings and 

determinations, and earlier in the process, was therefore clearly driven by what could be 

understood as a protective role.  

 

Suspension and limitations 

The Act empowers the QNC (Section 67 (1) of the Nursing Act 1992 (Qld)), 

Executive Officer (section 68 (1) of the Nursing Act 1992 (Qld)), and the Professional 

Conduct Committee (section 116 (1) (d) and (e) of the Nursing Act 1992 (Qld)) to 

suspend and limit the practice of nurses. Section 67 (1) of the Nursing Act 1992 states:  
 

If the council is satisfied that the ability of the nurse to continue 
to practise nursing is seriously impaired to such an extent that a 
patient’s health or safety could be at risk, whether because of the 
state of the nurse’s condition or the nurse’s conduct, the council 
may by written notice given to the nurse suspend the nurse’s 
registration or enrolment. 

 

The Council is therefore empowered to immediately suspend the registration or 

enrolment of any person who comes under the Act. Activation of this section however, 

requires not only that the Council set out the reasons for the suspension, and give such 

notice to the individual prior to the suspension coming into effect, but also 

“immediately have the matter investigated.” This power to suspend, is also extended to 

the Executive Officer of the QNC. Section 68(1) states: 
 

if, in the executive officers opinion, the circumstances of a 
particular case involve potential serious risk to a patient’s health 
or safety such that a nurse’s registration or enrolment should be 
suspended immediately, the executive officer may suspend the 
registration or enrolment of the nurse without first giving written 
notice to the nurse.  

  

In one file, the midwife already under the Orders of the Professional Conduct 

Committee became the subject of a second complaint. In response to the allegations 

contained in the second complaint the Executive Officer immediately suspended her 

licence (section 68 of the Nursing Act 1992 (Qld)) until the matter came before the 

Professional Conduct Committee. The suspension, later considered (section 67 (5) 

Nursing Act 1992 (Qld)) and ratified by the Council (section 67 (4) Nursing Act 1992 
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(Qld)) became part of the Orders of the Professional Conduct Committee, in that the 

midwife was suspended from the date of the determination of the matter and had her 

midwifery endorsement cancelled.  

The timing of the imposition of the limitations was also found to be significant. 

The legislation provides that limitations may be imposed at any time throughout the 

process. The findings however, indicated that limitations were, in the majority of 

matters, imposed by the QNC, or the Executive Officer, either on receipt of the 

complaint prior to the initiation of an investigation or, during or after the completion of 

the investigation; that is, prior to any evidence of the alleged conduct being placed 

before the Professional Conduct Committee for consideration. Sections 65 (1) (f) and 

(d) of the Nursing Act 1992 (Qld) provide for the cancellation of the existing 

registration and the re –issuing of a licence to practise that is limited through the 

imposition of conditions. In five of the matters limitations were imposed on the 

practising certificates of the nurses prior to the matters coming before the Professional 

Conduct Committee for hearing and determination. As stated by Council following an 

investigation into the conduct of a nurse: 
 

The decision to impose limited registration has been made on the 
basis that there are substantial concerns regarding …competence 
to practice…the Council determined that there are reasonable 
grounds for alleging that your conduct …fell far short of the 
standard expected by members of the profession of good repute 
and competency. As such it has no option but to refer the matter 
to the Professional Conduct Committee for hearing and 
determination and to impose limited registration as an interim 
measure to protect the public. 

 

Broadly, the limitations imposed on the home birthing midwives by the QNC 

took the form of prohibiting the midwife from “practicing in the homebirth setting.” 

This form of limitation was, in a number of the files, extended to include the 

requirements that the midwife “notify Council of all nursing employers and any change 

in nursing employer within 24 hours of gaining that employment and; authorize [the] 

employer to provide reports to Council regarding any concerns about [the midwife] 

caring for patients in the intra-natal stage of pregnancy and to notify Council 

immediately of any such concerns.” There were also requirements that the midwives 

“undertake a further course in midwifery or neonatal nursing” and complete 

predetermined “hours of clinical practice.”  
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The limitations imposed by the Professional Conduct Committee, as part of the 

orders following a hearing and determination were, in the majority of the ‘unsafe 

practise’ cases, consistent with the limitations imposed by the Council or the Executive 

Officer at an earlier stage of the disciplinary process. As an example, the following 

orders by the Professional Conduct Committee included: 
 

That limitations imposed on the Respondent’s registration …by 
the Queensland Nursing Council whereby the Respondent was 
prohibited from practicing as a midwife in the homebirth setting 
be continued until the respondent:- 

(a) has completed in both midwifery and neonatal care, such 
courses to be nominated by the Respondent and approved in 
writing by the Council, to the satisfaction of the Council; and 

(b) undertakes relevant clinical practice in a hospital where there 
is a recognized midwifery program for at least one hundred and 
twenty hours.   

 

The findings also indicated that the limitations imposed by the Professional 

Conduct Committee, as part of the final orders, while consistent with the limitations 

imposed at a earlier stage by the QNC, were in some matters more onerous.   

 

Rules of evidence and the standard of proof  

Section 105, of the Nursing Act 1992 (Qld), in dealing with proceedings before 

the Professional Conduct Committee under sub-section (6) (c) states that the Committee 

“is not bound by the rules of practice about evidence and may inform itself of any 

matter as the committee considers appropriate.”  The legislation thereby, entrusts to the 

Committee broad discretionary powers in relation to the amount of evidence, the type of 

evidence and the source of the evidence that may be admitted into the proceedings for 

consideration in making a determination as to the outcome of any matter. While in the 

majority of the files, the evidence was in the form of affidavits, the following extract 

from the Reasons for the decision contained in one of the files provides insight into the 

evidence that potentially was admissible in all proceedings before the Professional 

Conduct Committee: 
 

 …oral and affidavit evidence was adduced over 6 hearing 
days…the prosecution called oral evidence from the parents, a 
family friend who was present at the delivery, an obstetrician and 
gynaecologist in private practice, and an experienced midwife, 
who was also an associate professor. The Respondent gave 
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evidence for herself and called two registered midwives one of 
whom was also an academic, and a senior staff specialist 
gynaecologist obstetrician. 

 

Though the specific text as stated in section 105 (6) (c) was not found to be 

expressly stated within the Reasons given for the Committee’s decisions, there was 

frequent reference as to whether the evidence satisfied the standard required so that 

allegations contained in the charge could be found to have been proven. The type of 

evidence placed before the Committee, and the degree to which the Committee, must be 

persuaded that the particulars of the Charge, based on that evidence,  had been proven 

was found to significantly impact on the outcome. As stated by the Chairperson:  
 

The burden of proof clearly lies on the prosecution. The standard 
of proof is what is often referred to as the Briginshaw standard. 
In view of the potentially serious consequences for the 
Respondent, the law requires the committee to achieve a 
comfortable degree of satisfaction by a strong and cogent proof 
before it can find the respondent guilty of either charge…In 
relation to the charge of discreditable conduct, it is necessary to 
determine whether the conduct found to have occurred, when 
taken as a whole, and in the context of this case, amounts, to the 
Briginshaw standard of conduct which is discreditable. In 
deciding that issue the committee must place significant weight 
upon the view of any expert witness whose evidence is accepted. 
It is also entitled to place reliance on the views of its relevant 
members. Three members of the committee are midwives with 
wide ranging nursing experience, and who are employed in 
disparate areas. 

 

Power as to outcome 

As previously identified, the powers of the Professional Conduct Committee in 

relation to making an Order are bounded by the provisions of the Nursing Act 1992 

(Qld). Section 116 of that Act provides that the Committee, on finding a contravention 

of a code of conduct proven, may: 

do any 1 or more of the following:  

(a) take no action; 

(b) caution the person; 

(c) reprimand the person; 

(d) order the imposition of conditions…under which a person 
may continue to practise…for a period (not longer than 2 years) 
determined by the committee; 
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(e) order that the person’s registration or enrolment, or the 
person’s authorization to practise midwifery or nursing, be 
suspended for such period (not loner than 2 years) as the 
committee considers appropriate; 

(f) order the cancellation of the person’s registration or 
enrolment, or the revocation of the person’s authority to practice 
midwifery or nursing, and set conditions under which the person 
may re-apply for registration or enrolment or to be authorized; 

(g) order that the person pay to council, by way of penalty, an 
amount…fixed by the committee; 

(h) order the imposition of such conditions as the committee 
considers appropriate… 

 

(4) All costs in relation to a hearing before the committee are 
payable by the council unless the committee orders, on finding 
the charge proved, that the costs of the proceeding be paid by the 
person against whom the charge was made.  

This section clearly defines the scope of the Professional Conduct Committee in 

term of the range, and extent, of outcomes available in response to the conduct of any 

nurse appearing before the Committee. The findings however, in relation to this section, 

identified the difficulty faced by the Committee in circumstance where, prior to the 

hearing and determination the nurse had allowed her registration to lapse. The voluntary 

de-registration by the nurse had, as stated by the Chairperson: 
 

[d]eprived the Committee of applying the ultimate sanction of de-
registering. Had the Respondent’s name remained on the register, 
the Committee would have ordered the cancellation of the 
Respondent’s registration, and the revocation of her authority to 
practise midwifery or nursing. In the current circumstances it is 
left to the Committee to make orders imposing conditions on any 
application for re-registration, and to hear argument on any 
further penalty.  

  

In one file the midwife not only ceased to remain on the registration list, but in 

addition, placed the argument before the Committee that she intended never to seek re-

registration in any jurisdiction in Australia in the future. In support of the Respondent’s 

request that the proceedings be abandoned, and the prosecution cease to pursue the 

Charge, her legal counsel argued:  
 

The function of the Queensland Nursing Council is to undertake 
investigations into matters of complaint against nurses (section 7 
(g)) and to establish and maintain a register and a roll of nurses 
(section 7 (I)). The Council has a statutory duty to ensure that 
only competent nurses are maintained on the register and that 
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nurses proven to be guilty of some form of professional 
misconduct should be struck off the register or suspended from 
the register. This involves the tasks of protecting the public and 
maintaining proper standards of nursing. If a nurse is no longer 
practising then the need to protect the public no longer arises. 
Under section 116 of the Nursing Act the most serious order the 
Professional Conduct Committee can impose is that of striking 
off. That order could not be imposed at the conclusion of the 
proceedings where the nurse is no longer on the Register. The 
same outcome applies in respect of the Committee’s power to 
caution, reprimand, impose conditions or suspend registration.   

 

The Committee, in response to the argument, provided insight into the issues 

considered in determining an outcome in the particular situation where the nurse is no 

longer registered, enrolled or endorsed. The Chairperson concluded: 
  

Section 102 (3) states: “Action may be taken under this part 
against a person in relation to any conduct mentioned in 
subsection (2) that is alleged to have happened when the person 
was a nurse or authorised to practice nursing or midwifery, even 
though the person is no longer a nurse or authorised to practice 
nursing or midwifery.” The section is quite deliberately put to 
stop people avoiding the jurisdiction of the Committee by not 
registering.  

In one file it was submitted that the Order sought by the Council prohibiting the 

nurse from applying for re registration for a period of eight years was “ultra vires, 

section 116.” That is, the legal counsel representing the Respondent argued that the 

Committee in handing down such an Order would be acting beyond it’s power in 

making an Order outside the provision contained in section 116. In her response on 

behalf of the Committee the Chairperson stated:  
 

There is a condition that can be attached to cancellation, limited 
registration – they seem to be under (d) and (f) – but there is no 
de-registration, there is no legislative warrant to order it. … It has 
the recourse to refuse any registration that was applied for – 
under division 3 of the Act. The orders … can be made under 
section 116 (1) (h): Order the imposition of such other conditions 
as the committee considers appropriate, including for example, 
conditions under which a person may re-apply for registration or 
enrolment.   

 

Use of the term penalty 

Other than section 116 of the Nursing Act 1992 (Qld) giving the Professional 

Conduct Committee the power to make an Order for a pecuniary penalty or fine, there is 
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no provision in the legislation for the imposition of a ‘punishment’. The Act does not 

create a punitive role for the QNC. However, the word ‘penalty’ frequently arose in 

both the transcripts of the evidence from the hearings and determinations and the 

Reasons given by the Chairperson for the decisions. The following extracts are 

presented to illustrate the use of this term by different participants in the process:  
 

Now the proposal…is effectively to actively ban [the midwife] 
from home birthing for two years, and on the current view of this 
Committee…that situation would remain beyond two years and 
arguably for life.  Accepting that as being the likely outcome, that 
is a significantly greater penalty than proposed in the draft orders. 
(solicitor representing a midwife at a hearing) 

 

  

If it is perceived that the recommendation that you will make on 
penalty is the one that goes to a course to improve [the 
midwife’s] professional skills…the Committee…would see that 
still as lacking because she needs more than that and this type of 
situation could well have been tragic…the issue for the 
determination of the Committee given the plea of guilty is that of 
appropriate penalty.  (Chairperson commenting on a submission as to 
Orders)  

 

The content of the transcripts of the evidence, in those cases where the 

midwives testified, provided insight as to their interpretation of the motivations 

underpinning the outcomes. The findings indicated that many of the midwives, as 

illustrated in the following statement, perceived the disciplinary role of the Council and 

the Committee as punitive in origin:  

I guess what I’m asking is that I don’t really mind anymore what 
happens to me or what happens to my career…and I understand 
that it’s perhaps just the perception of a lay person and it 
probably means nothing but it just seems to me that the process 
occurs and from where I sit …sir, it is just hopeless trying to put 
a case together now. And I have lost all heart to do so.  I don’t 
want to plead guilty to every charge and I don’t really want to 
make a deal either. So can I just hand in my registration or do 
whatever. (Midwife, the Respondent in the proceedings) 

 

Costs  

As described in Section 1: Determinations of outcome, the Professional Conduct 

Committee, in the majority of matters coming before it for hearing and determination, 

made Orders as to costs. However, there is no legislatively prescribed scale of costs 

applicable to the jurisdiction, and therefore no power within the Committee to formulate 
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such a scale. The factors considered in reaching an outcome in relation to the imposition 

of costs, and the amount to be paid in the form of costs were, however, of major 

significance in term of the outcome of disciplinary proceedings. The conduct of the 

midwives throughout the process was noted, and commented upon, by the Chairperson 

in a number of the cases. Their conduct as they moved through the stages of the 

disciplinary process was found to have a significant impact on decisions as to the 

amount of money to be paid by the midwives by way of costs. While a number of 

factors were taken into account those that appeared to be most significant are illustrated 

in the following comments of the Chairperson: 
  

[T]he behaviour of [the midwife] in not requiring witnesses, 
attempting, although not entering a plea of “guilty” to minimise 
the costs to Council, deserves recognition.(Reasons for Decision) 

 

The issue of costs, and the amount to be awarded, also arose frequently in the 

transcripts of the evidence in the form of arguments placed before the Committee by 

legal counsels for both the QNC and the respective Respondents. The frequency of the 

legal arguments as to costs were not unexpected given the amounts payable were quite 

high as illustrated in the Order requiring:  
  

[T]he Respondent shall pay to the Council the sum of $28, 
000.00 by way of costs in respect of all 3 matters within 3 
months of the date of this order, or in such further time as the 
Respondent and the Council shall agree in writing. 

The meaning of the term, ‘costs’, was found to be at the heart of the arguments 

as illustrated in the conclusion of the Chairperson in one case as to the meaning of 

section 116, subsection (4) that the word “costs”: 

      is used in two contexts, that is, “costs in relation to a 
hearing,” which is the word at the initial part of the section; and 
“costs of the proceedings” later in the section.  

The chairperson made a finding that because of the difference in 

the context in which the word “costs” was used, the legislation was 

making a distinction between two types of costs. The Chairperson ruled 

that: 

“costs in relation to a hearing” were the costs that were  
necessarily caused to the Council in carrying out its fundamental 
duties under the legislation to empanel a Committee and provide 
a hearing room, electricity, administrative support, such as the 
costs of the Court Reporter, and so on, but that the second phrase, 
“costs of the proceedings,” which is in the context of a charge 
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being proved, meant costs which would encompass the costs of 
the hearing but certainly cover the legal costs of the parties to the 
proceedings.  

 

 

Health Rights Commission Act 1991(Qld) 

The Health Rights Commission Act 1991 (Qld) and the Nursing Act 1992 (Qld) 

make provision for the referral of complaints between the two statutory bodies created 

by the legislation, being the QNC and the HRC. Where the complaints were received by 

the QNC they were referred to the HRC for assessment under section 102 (2) of the 

Nursing Act 1992 (Qld). In all of the files, including those that had been forwarded to 

the Commission in the first instance, the complaints were referred back to the QNC as 

having been: 
 

…assessed by the Commissioner under section 69 of the Health 
Rights Commission Act 1991 (Qld)…as raising issues pertaining 
to standards of nursing practice and not a matter suitable for 
conciliation …and referred back to the Queensland Nursing 
Council under section 121 and 122 of the Act. 

 

In the majority of the files the complaint was initially received by the Council, 

then forwarded to the Commissioner for assessment, assessed by the Commissioner as a 

matter related to “standards of nursing practice,” and then referred back to the Council 

for action, usually in the form of the initiation of an investigation. In only one of the 

files did the Commissioner state the intention to “conciliate after the investigation by 

the Queensland Nursing Council is complete.” The significance of this circular referral 

process to the outcome in each of the files lay in the time taken to complying with the 

legislative provisions.  

 

Coroners Act 1958 (Qld) 

Although a number of the infants had not survived the birthing process, it was 

only in relation to the death of one infant that the matter was referred the Coroner. The 

impact of this was to defer the Professional Conduct Committee hearing until the 

finalisation of any Coroner’s hearing into the matter. The Coroner informed the QNC 

no Coronial inquiry would be held as the child was still born and therefore the Coroner 

lacked the jurisdiction.  
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As evident in the foregoing section, presenting the findings in relation to 

structure and policy, the outcomes of the disciplinary matters were significantly 

impacted upon by the legislative framework, within which the proceedings took place. 

However, while the Reasons for decisions were frequently referable to the legislative 

provisions there was no reference to the QNC policy dictates. In addition to the 

structural framework, the disciplinary outcomes were also found to be directly resultant 

on the Professional Conduct Committee’s evaluation of the midwives professional 

competency and standards of practice. That is, the assessment by the Committee, of the 

professional factors; in the form of the midwives conduct, and their attitudes to their 

professional boundaries, were found to be major determinants in the decisions as to 

whether the conduct was, or was not, “gross negligence,” “conduct discreditable” or 

“malpractice,” and thereby the eventual outcomes that resulted from those judgments. A 

number of professional issues therefore had an important impact on the disposition of 

cases. These are addressed in the section to follow.   

 

Professional factors 
 

Probably the thing I would like to say the most is that throughout 
this period, which is almost three and a half years now, I have 
learned an enormous amount, both professionally and personally. 
It has been quite an extraordinary experience…We had these 
negotiations the other day and I felt they were very good because 
finally I could sit down and say, “Look, these are the things that I 
truly believe that I did inappropriately… (Transcript of the 
evidence of a nurse) 

 

During the investigative phase, and throughout the Professional Conduct 

Committee hearings, reference was made to, and reliance placed upon, documents that 

described and identified the standards and scope of midwifery practice. These 

documents were, in the main, generated by professional bodies and organizations and 

were used to assist in making determinations as to whether the conduct in question did, 

or could, amount to “malpractice,” “gross negligence” or “conduct discreditable.” The 

following quote illustrates the consideration by a coordinating inspector of whether an 

allegation; that the midwife had failed to provide appropriate equipment for a 

homebirth, was grounds to recommending pursuing a charge:  
        

Competency Standard 1.1 of the Australian College of Midwives 
Incorporated (ACMI) draft competency standards states that the 
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midwife should demonstrate an accurate and comprehensive 
knowledge base for safe practice. Indicators of this competency 
include making safe clinical judgments that reflect accurate and 
safe knowledge… (Outline of an Investigation Report) 

 

Although there was no code of conduct as provided for in the Nursing Act 1992 

(Qld), a number of sources existed to inform the midwives, and the Professional 

Conduct Committee of the scope of safe and competent midwifery practice. The sources 

used by the investigators and the Professional Conduct Committee included; the 

proceedings from the International Confederation of Midwives and the International 

Confederation of Gynaecology and Obstetrics (1993), the Code of Practice for 

Midwives in Victoria, developed by the Australian College of Midwives Incorporated – 

Victorian Branch in 1996, the Australian College of Midwives Incorporated (ACMI): 

Standards for Practice of Midwives (1988), the National Health and Medical Research 

Council’s “Homebirth Guidelines for Parents” and the ACMI: Competency Standards 

for Midwives (1998). The Competency Standards for Midwives were defined in the 

1998 document as the: 
 

behaviours or practices for which midwives are accountable, and 
serve as benchmarks for practice. They are the what of quality 
practice, and embodies the knowledge, skills, values and attitudes 
required within the specific midwifery practice and statutory 
context. 

 

The findings indicated that while the midwives appeared to be cognizant of their 

professional boundaries, they frequently interpreted or applied them in a manner that 

extended or pushed them beyond the scope of competent and safe practice. The files 

also revealed that the context in which the professional conduct took place (the home 

and not an institutional environment) influenced how the midwives carried out their role 

and how the clients perceived and responded to that role. The patients or clients 

consistently gave evidence that they perceived the home birthing environment as 

providing a different birthing experience from that which was offered within a hospital 

setting. As one parent described it:  
 

[The midwife] filled our house with a confidence and love, which 
is incomparable…it is knowledgeable and competent people like 
[the midwife] who make home birthing the wonderful experience 
it is…surely this freedom of choice for birthing parents should be 
kept alive…  
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The potential for the home birth context, to affect the midwives’ behaviour and 

their relationships with the clients, was also considered by the Professional Conduct 

Committee in making a determination as to the outcome. This is evident in the 

statement of the Chairperson that: 
 

the Committee…is of the view that appreciative though it is of 
the positive aspects of home birthing, there must be a triumph of 
substance over form in this area. It is not enough for the 
homebirth midwife to have a caring and solicitous manner, 
provide information both oral and written, support birthing into 
water, dim the lighting in the birthing room, and arrange for a 
video of the birth… They must have knowledge of best practice 
standards, and be capable of performing in accordance with those 
standards even in situations of extreme emergency…whilst the 
Committee recognizes the right of choice of the parents to choose 
home birthing…parents are urged not to abandon objectivity. 
There must be a recognition that despite the personal prejudices 
and preferences of parents, a child has a right to be born in 
circumstances that promote and give priority to the well-being of 
the child.   

 

It was not an assumption of the research that the complaints, referred to the 

QNC were typical of home birth midwifery practice. However, in those cases brought 

before the Professional Conduct Committee for hearing and determination the 

professional factors identified were found to be operative.    

To identify and examine the professional factors that were taken into account by 

the Professional Conduct Committee in formulating the outcomes, it is necessary to 

consider the nature of the initial complaints. While the misconduct files contained an 

extensive range of allegations they were generated from circumstances of an extremely 

personal nature. The nature and frequency of the complaints are therefore presented in 

Table 4.1 below in broad categories to ensure confidentiality. Table 4.1, provides an 

overview of the allegations that were the basis for initiating and maintaining 

disciplinary proceedings.  
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Table 4.1: The nature and frequency of particular complaints 

Particulars of the Complaint  Frequency 
Failure to arrange timely transfer to hospital and or seek medical advice. 8 
Failure to assess / examine and, or monitor, the condition of the mother, 
and or, infant. 

8 

Failure to supply sufficient and appropriate information and or instruction 
on choices and risks of home birth. 

5 

Failure to recognize failure to progress in labour  5 
Failure to administer adequate and appropriate resuscitative measures and 
or provide appropriate equipment for a home birth. 

5 

Failure to maintain confidentiality of client information  3 
Supported the decision of the parents to continue with a homebirth despite 
the fact that their decision was uninformed or ill informed. Failed to 
ensure the midwife was notified of changes in the Mother’s condition  

2 

Improperly delegated specialized skill (such as neonatal resuscitation).  2 
Failure to recognize the signs of incipient infection. Failure to give the 
mother the means to contact the midwife directly 

2 

Encouraged a mother to actively push for 5 ¾ hours in second stage 
labour. 

1 

Breached established standards for the delivery of twin infants and being 
breech presentation. 

1 

Failure to observe the limits of her licence, educational preparation and 
competence in agreeing to attend the homebirth of a high risk client who 
resided more than 20 minutes by ambulance from the neonatal unit. 

1 

Failure to ensure the midwife was notified of changes in the Mother’s 
condition.  

1 

Authorised a person whom the midwife knew to be the subject of 
limitations on her licence to practise as a midwife, to carry out procedures 
on the birthing mother.  

1 

Failure to assess the position of the cord during second stage labour. 1 
Failure to adequately document. 1 
Failure to obtain a written consent.  1 
Fell asleep during the labour. 1 
Failure to provide postnatal care that was paid for.  1 
Attended the home birthing mother despite an order by the Professional 
Conduct Committee that she was prohibited from doing so and failed to 
advise the parents of the prohibition.  

1 

Failure to supply antenatal records to the hospital  1 
Failure to check for the umbilical cord around the infant’s neck 1 

 
 

Against this background the professional factors considered by the Professional 

Conduct Committee are examined.   
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The role of the midwife 

Within the home birthing context, a predominant finding was the disparity in the 

perception of the professional role, and the appropriate standard of practice. The 

perception of the Professional Conduct Committee, as to the role and standard of 

practice of the home birthing midwives was evident in the Reasons for decisions 

delivered in two matters that came before the Committee for hearing and determination: 
 

It may be assumed that those parents desirous of home birthing 
who seek out a registered nurse with a specialist accreditation in 
midwifery do so because they hold the view that the education 
and training of the professionals will ensure best practices are 
adopted, and that the risks accompanying child birth …will be 
monitored, managed and minimized…  

        

The [midwife] held herself out to the world as a person 
competent and qualified to undertake the somewhat awesome 
duty of bringing babies into the world, in circumstances where 
she did not have immediate access to either technological 
resources or expert medical assistance in the event of any 
complications. 

 

However, the findings suggested that the attitude to the role assumed by the 

midwives lacked clarity. There was a tendency in the practice to blur the professional 

boundaries and participate in conduct that was determined by the Committee to be 

outside the scope of midwifery practice. The lack of clarity, frequently associated with 

an increased familiarity between the midwives and the clients, was evident at a number 

of levels in terms of the roles and conduct of the midwives. At a very basic level, they 

were unable to clearly identify the professional responsibilities inherent in the role, and 

this was found to interfere with the midwife’s capacity to conduct herself in a manner 

that could be considered rudimentary to nursing/midwifery practice. For example, one 

midwife invited persons unassociated with the delivery of the infant into the home to 

assist her in caring for the mother after the birth. The Committee concluded: 
 

The Respondent’s conduct in inviting persons unknown to, or 
only acquainted with, the parents into the home without the 
permission of either or both of the parents, for what ever purpose, 
is viewed by the committee as insensitive and improper. It can 
not be assumed by the midwife, however close she adjudges the 
relationship formed with the parents, that it is acceptable to 
disclose personal information….  
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In another matter, involving the death of an infant, the midwife’s failure to 

recognize her professional boundaries led her to seek out the parents to share her 

personal interpretation, of the death. The mother gave evidence that in the post-natal 

period the midwife visited her and stated “[the infant’s] death was God’s will and that 

we weren’t ready to be parents.” The Professional Conduct Committee noted their 

“concern” in: 
 

[T]he sense of self satisfaction and arrogance displayed by the 
Respondent…There are a number of passages in the evidence 
that led the Committee to conclude that the respondent apparently 
attributed the death of the infant to fate and / or God’s will, and / 
or the fact that the [family] had brought evil forces into play by 
the presence in their house of certain objects perhaps assessed to 
be pagan, such as a buddha…The Committee view the …remarks 
made to grieving parents to indicate a cruel and insensitive 
attitude on the part of the respondent,  and one completely out of 
keeping with the supportive and caring role that the midwife 
should fulfil. 

 

The role confusion, experienced by one midwife was described by her to the 

Committee in the following terms: 
 

…on the day in question, there is no doubt that I didn’t have any 
discussion or give any advice…and I thought that those 
discussions were adequate…but the bottom line is that…I was a 
registered nurse in my own capacity  there that day, and certainly 
in the discussions which I had with [the parents] and the weeks 
after [the baby’s] birth…that was certainly one thing where the 
[mother] always maintained that I had let her down…there was a 
point …when I did have some concerns, and I went to my 
colleague and spoke to them, and I can remember very clearly 
[the mother] saying that…you should have come to me…And 
yes, certainly professionally as a midwife, but also just from the 
bond that the [mother] and I shared at the time, there’s no doubt 
that I didn’t act in her best ongoing life-long emotional interests 
on that day.  

 

The lack of clarity in the way the midwives understood their role was also found 

to affect the level of participation in making care and treatment decisions. The conduct 

of the midwives, in the decision-making processes impinged on, and frequently went 

beyond, what the Committee would determine as the safe and competent boundaries of 

practice. The judgments of the Professional Conduct Committee, in the majority of 

matters, reflected the propensity of the midwives to impose their personal attitudes on 
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their interaction with the parents, which was confounded by the lack of appropriate skill 

and knowledge.   

In a number of files the midwives misunderstood the nature of the midwife – 

patient / family relationship, assuming total control in making clinical decisions in 

relation to care and treatment. The ACMI Competency Standards reflect the 

relationship between the midwife and the patient, and / or family, as being that of a 

partnership. That is, the midwife is professionally obliged to carry out his or her 

practice in a manner that respects the “rights, needs and expectations of the childbearing 

woman,” where “woman- centred decision-making takes place within an ethical 

framework,” and women make “informed decisions” based on the communication of 

accurate information by the midwife. However, the findings indicate that the midwives 

consistently made decisions about care and treatment with little or no consultation with 

the parents. This occurred primarily in circumstances where the midwives withheld 

information and thereby precluded the parents from making an informed choice. In one 

matter, where the midwife failed to inform the parents in detail of her level of 

knowledge and skill in birthing practices, the Professional Conduct Committee noted: 
 

The lack of competency of the Respondent in failing to locate the 
nuchal cord around the child’s neck either during the birth of the 
head or shortly after the birth proper was a gross omission but her 
statement that “ it was not within her practice to check for the 
presence of the umbilical cord during delivery,” is as astonishing 
to the Committee as it was to the mother of the child. 

 

In another matter the Professional Conduct Committee found that, by 

withholding information, the midwife conducted herself in a manner that reflected her 

“own bias in relation to hospitals and medical intervention in birth” by failing to give 

“appropriate advice”: 
 

…It is likely the views of the midwife about doctors and 
hospitals and the parent’s right to choose in relation to birth 
influenced how she advised this patient with the result that the 
patient was not encouraged to view hospitals as an alternative in 
this circumstance. 

 

This lack of knowledge of what amounted to best evidence and, or, an 

unwillingness to adhere to the ACMI “Midwifery Practice Performance Criteria” 

(1998), became evident in most of the files. The midwives failed, through their conduct, 

to apply the “latest available evidence-based knowledge” to their practice and did not 

make clinical judgments that demonstrated “evidence-based knowledge.”       
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The statements of two mothers, illustrate the practical implications in 

circumstances where the midwives were unable to articulate their “own abilities and 

level of competence” into their practice, and seemingly lacked the requisite insight to 

ensure that they practised within the boundaries that “provide safe care to the woman 

and her fetus/newborn infant”:   
 

If [the midwife] had ever said to me, at any stage, that I should 
consult an obstetrician and, or, attend hospital, I would not have 
hesitated to do so. I was relying on her expertise to advise me and 
would have acted on that advice…I don’t believe I was 
adequately informed. 

 

Had I known that there was a risk, however small, of [my infant] 
dying then I would not have continued with the home birth. 

 

It is noteworthy that while the determinations of the Professional Conduct 

Committee reflected the rights of the parents to make care and treatment decisions, 

there were two references to the role of the midwives in circumstances where the 

parents made treatment choices not considered as being in the ‘best interests’ of the 

infant. In one file the father in his affidavit stated that: 
 

we didn’t actually focus on risks although she [the midwife] gave 
us books on birthing…and in fact I refused to read a lot of the 
information there was because it was just so negative…It was our 
decision anyway, and when we knew it was a breech birth we 
chose to have it at home…it was always our decision…[the 
midwife] always presented the information and it is always the 
decision of the couple as to what they want to do. 

 

In another file the expert witness appearing before the Professional Conduct 

stated: 
 

The midwife accepted the woman’s choice, notwithstanding that 
the woman, not having a medical or midwifery background, 
could not possibly acquire, through limited reading around the 
topics…the depth and breadth of knowledge required to make an 
informed choice.   

 

The significance of these cases lies in the failure of the midwives to recognize 

that their role should be enacted according to their own clinical judgment “(and within 

statutory and common law affecting midwifery practice) when the woman’s decision 

contravenes safe practice” (ACMI Competencies, 1998). The Committee, in 

considering one matter stated: 
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There was a clear risk that the mother would be unable to 
complete the vaginal birth given her previous experience in 
labour. It is only the extent of the risk which is in issue. [Two 
expert midwives] made it clear that on occasion it is necessary 
for the midwife to speak forcefully and persuasively to the 
birthing mother to have her accept decisions which are in the best 
interest of herself and the baby…the expert evidence clearly 
indicated the midwife had a duty to persuade the mother to go to 
the hospital and to persuade her as vigorously as need be. 

 

Safe and competent practice 

As previously stated the objective of the Nursing Act 1992 (Qld), section 3, is to 

“make provision for ensuring safe and competent practice” of nurses who are registered, 

enrolled or endorsed by the Council. The findings indicated that the mandate to ensure 

“safe and competent” nursing behaviour provided the foundation for the disciplinary 

role of the regulatory body and effectively ‘drove’ the process. This was evident in the 

frequency with which the term was referred to in the disciplinary files as the basis for 

recommendations made by the coordinating inspectors at the completion of 

investigations, and or, the Reasons for decisions handed down by the Professional 

Conduct Committee.   

By its very nature, the role of the midwife in the home birth setting was found to 

be one that brought a significant degree of professional autonomy. In one file the 

midwife, argued, “there was no established scope of practice for independent midwives 

in Queensland and the establishment of any such scope of practice would be a question 

for Council to determine rather than the Professional Conduct Committee.” Despite this 

observation, the perceptions and expectations of the disciplinary Committee, regarding  

standards of safe and competent practice in the home birth environment, had a major 

impact on outcome, as exemplified in the following statement by the Chairperson of the 

Committee: 
 

It goes without saying that the practice of midwifery in the 
homebirth situation presents unusual and formidable challenges 
to even the most experienced and dedicated midwives. However, 
for those who choose this career path and meet the demands of 
the community for a home birth facility, only the very highest 
standard of care must be expected.  

 

The conduct typically considered by the Committee is described in one matter 

as, “not one where there is a single act or omission which may have been explained by a 
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temporary inadvertence or a transient error in judgment. Each case involves a course of 

conduct involving multiple failures by the respondent to conduct herself in accordance 

with best practice.” The presence of multiple allegations that indicated the midwife was 

not safe and competent to practice were evident in several documents, these included 

the original complaints generating the disciplinary response, the Particulars of the 

Complaint contained in the outlines of the Investigation Reports, the formal Particulars 

of the Charges preceding the hearings and the Reasons for decisions handed down by 

the Professional Conduct Committee. In one matter, the particulars of the complaint 

contained in the outline of the Investigation Report included that the midwife had: 
 

Stripped and stretched the cervix which…led to the rupture of the 
membranes, [had allowed the birthing mother] who was two 
weeks past her due date to remain at home for four days despite 
the rupture of her membranes and… had failed to recognize the 
signs of infection and serious complications and to take action to 
transfer the mother to hospital,…had failed to provide advice to 
enable the birthing mother to make and informed choice…and 
failed to provide antenatal records to the hospital. 

 

The range of conduct determined by the Professional Conduct Committee to be 

the basis for Charges, and findings, of ‘gross negligence’, ‘malpractice’ and or ‘conduct 

discreditable,’ ranged from a case where it was proven that the midwife: 
 

appeared to have little knowledge of procedures to be applied 
during labour and after the birth of an infant, to minimize risk to 
the infant…In fact she departed so substantially from safe 
practice as to be held to be grossly negligent. She also exhibited 
incompetence at the most preliminary level of neonatal 
resuscitation.  

 

to: 
 

the [midwife’s] notes portray an extremely caring and  attentive 
attitude. This would have resulted in a strong personal 
commitment to see a successful outcome to this birth, with the 
avoidance of any medical “interference.” This commitment, 
…over-rode the clinical judgment expected of a competent 
midwife, with a resultant “normalization of denial of evidence of 
abnormal signs indicating pre-eclampsia, the failure to obtain 
hospital assessment of [the mother’s] condition. It also resulted in 
inadequate labour management.”  
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Conduct after the incident 

The Committee also considered the midwives’ responses in the time between the 

proven incident and the disciplinary hearing. In one file the Committee made specific 

reference to the nurse having “made known to her employer the difficulties she was 

facing with the committee, and despite this, the employer has given her a “glowing 

reference.” In the same file the Committee noted that the nurse had  “voluntarily agreed 

not to practise in the homebirth setting.”  Based on this information the Chairperson 

commented that the Committee was, “convince[d] …that the Respondent is indeed a 

responsible individual who is remorseful….”  

 

Assessments of ‘conduct discreditable’, ‘gross negligence’ and ‘professional 

‘malpractice’. 

The significance of the Committee’s determination as to what professional 

conduct did, or did not, amount to ‘conduct discreditable’, and or ‘gross negligence’, 

and or ‘professional misconduct’, lay in the fact that this decision underpinned the 

eventual outcomes in all of the files. An examination of the content of the files 

indicated however, that there was a lack of clarity in the Reasons as to how such 

decisions were made. There was also a lack of consistency in relation to the application 

of any clearly identifiable criteria.  

 The charges were preferred against the midwives on the grounds that they were 

guilty of ‘conduct discreditable’, and or ‘gross negligence’, and or ‘malpractice’ within 

the meaning of section 31 (1) (e) of the Nursing Act 1976. However, as mentioned 

earlier, (under Structural and policy factors) the legislation does not include a definition 

of these terms. The following statement by the Chairperson is surprising given there is 

no definition,  description or meaning contained in the Nursing Act 1992 (Qld):   
 

The Committee’s conclusion is that [the midwife] engaged in 
conduct, as described in the particulars, which have been 
established, which was discreditable within the meaning of the 
Act…she is formally found guilty of the charge.  

 

The findings indicated the charges laid against the midwives were in relation to 

general, as opposed to specific, activities. For example, in one file, the midwife was 

charged with both “gross negligence” and “conduct discreditable” in “connection with 

the provision of antenatal, intra natal and post natal advice and care….” The conduct 
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that specifically amounted to these charges, and distinguished one charge from another 

was located in the alleged Particulars of each charge. In this case the Particulars of a 

charge of “gross negligence” included:  
 

You failed when it became apparent that the second stage labour 
was abnormally prolonged to regularly monitor the foetal heart 
beat…you failed to seek medical assistance as soon as 
practicable…once the baby’s head had crowned and old and new 
meconium was evident in excessive amounts.  

 

You failed to properly assess the condition of the [infant] post 
delivery…failed to position or properly position the [infant] on a 
flat surface in the “sniffing position” during resuscitation 
attempts…failed to properly ventilate…failed to recommend and 
or arrange an immediate referral for specialist paediatric advice 
and care given the extent of the [infant’s] respiratory distress.  

 

You failed to check for the umbilical cord around the infant’s 
neck…failed to check the colour of the infant’s head, failed to 
assess or properly assess the infant’s apgar score after birth, 
breached patient confidentiality…by disclosing…details of the 
mother’s imminent delivery and / or the outcome of that delivery 

 

In the same file, the Particulars to support the charge of “conduct discreditable” 

included: 
 

Failed to assess or properly assess whether the mother was a 
suitable candidate for a home birth …failed to provide any or 
appropriate professional advice to the mother on the benefits of 
hospitalization …during the ante natal period and /or during the 
delivery given the Mother suffered from pre eclampsia and the 
foetal risks associated with that condition…failed to 
recommend…or arrange a referral to an obstetrician…failed to 
seek medical advice…to advise the mother she should seek 
hospitalization…to regularly monitor the foetal heart beat …to 
monitor or properly monitor foetal wellbeing…failed to seek 
medical assistance as soon as practicable …once the babies head 
had crowned and old and new meconium was evident in 
excessive  amounts and / or failed to assume appropriate 
authority to provide direction in arranging the hospital transfer.  

   

 

In one matter it was argued, “it is the totality of the behaviour rather than any 

individual thing which could be an error.” In another file, the Chairperson, in relation to 

the Particular that the nurse had “failed to seek medical assistance as soon as 

practicable” stated, “this particular in support of a charge of gross negligence and now 

in support of a charge of conduct discreditable …on the same evidence the Committee 
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accepts that it is made out.” It was found that the Particulars, in cases where the 

midwives were charged with a number of offences, did not appear to be charge specific. 

This was evidenced in a case where, though the midwife was facing the following three 

charges; “You have been guilty of gross negligence…Further, or in the alternative, you 

have been guilty of malpractice…Further, or in the alternative, you have been guilty of 

conduct discreditable…” each offence was particularized with nine identical Particulars. 

The Chairperson in one matter made specific reference to the “notion of gross 

negligence in the context of professional disciplinary proceedings” and, following an 

examination of the case law formed the view: 
 

As to whether the facts found establish negligence so gross as to 
satisfy the standard required for a finding of misconduct in a 
professional respect we accept the approach stated by the 
members of the New South Wales Court of Appeal in Pallai v 
Messiter (No2)…This acknowledges that mistakes can be made 
by the most conscientious professional person, and that in 
determining whether there has been “misconduct in a 
professional” respect it is necessary to find something more than 
mere negligence by the civil standard. A finding is justified 
however, if the negligence, though not deliberate, is so serious 
that it portrays indifference and an abuse of the privileges which 
accompany registration…In relation to the charge of discreditable 
conduct, it is necessary to determine whether the conduct found 
to have occurred, when taken as a whole, and in the context of 
the case, amounts…to conduct which is discreditable. In deciding 
that issue the Committee must place significant weight upon the 
views of any expert witness whose evidence is accepted. It is also 
entitled to place reliance on the views of its relevant members.  

 

The Charges, as laid against the midwife in one matter, were set out so as “gross 

negligence” was the primary charge, with the charge of “conduct discreditable” 

included on the basis that such a charge while including “the concept of incompetence, 

unlike gross negligence, does not require proof of harm.” 

The findings indicated that disentangling the conduct that amounted to one, 

either or all of the Charges of ‘malpractice,’ ‘conduct discreditable’ or ‘gross 

negligence’ was very difficult. This is indicated in the following statement by the 

Chairperson:   
 

In relation to the charge of gross negligence the particulars of that 
have been made out. The Committee is of the view aided by the 
experts that the Respondent was guilty of gross negligence. 
According to the standards of practice of the midwifery 
profession as stated in the ACMI Competency Standards for 
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Midwives 1998: “ the midwife has demonstrated gross 
professional incompetence…and that her standard of care fell 
grossly below that expected of a competent midwife” The  
Committee is satisfied having two midwives on the Committee, 
that the…Respondent has demonstrated gross professional 
incompetence and that her standard of care fell grossly below that 
expected of a competent midwife…In relation to the second 
charge of conduct discreditable…despite the Committee holding 
that two particulars were not made out…the Committee finds that 
on the balance of probabilities, and to the appropriate standard, 
the evidence supports a finding that the respondent is guilty of 
conduct discreditable to a registered nurse…in that the 
Respondent exposed the Mother and the infant to an unnecessary 
risk during the course of the labour and the birth of the infant.  

 

Outcome for the infant and the family 

The outcomes for the infants and their families, were found to be diverse. One 

infant was declared stillborn, one infant died within minutes of the delivery, two infants 

were diagnosed with severe birth asphyxia resulting in hypoxic encephalopathy and 

cerebral palsy and died within months of their birth, one infant, who was diagnosed at 

birth with hypoxic ischaemic encephalopathy, made a partial recovery and was 

discharged and one infant was unharmed. Two of the birthing mothers required hospital 

treatment post-delivery, with one sustaining significant damage requiring extensive 

surgery and prolonged treatment in the intensive care unit.  In each of the files the 

Professional Conduct Committee in the Reasons for the decision made specific, and 

often quite detailed, reference to the particular outcome for each infant and their family. 

As noted in the Reasons for the decision by the Chairperson:  
 

The severity of the mother’s condition and the mother’s own 
evidence as to the suffering she underwent is quite heart 
rending…the sadness of the mother and her husband, and the 
emotional trauma they have experienced cannot be 
underestimated. The Committee has no hesitation in finding the 
charge of gross negligence made out. For similar reasons the 
committee find the charge of discreditable conduct made out.  

 

Process factors 

The phases of the disciplinary process were found to be evident in two 

identifiable forms. The first form was in the actual progression of the matter from the 
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lodging of a complaint through to the determination by the Professional Conduct 

Committee. The second form lay at a deeper level and was vested in issues such as the 

timing and sequencing of the hearings, the significance placed on the evidence and the 

consequence of the entering of a plea. Cumulatively these factors exerted a substantial 

impact on the outcome and were raised at various points throughout the process to 

effectively direct how the matter was ultimately finalized. As referred to earlier in the 

chapter, there was variability in the way the midwives responded to the charges that 

were laid against them, as well as in the way the process dealt with their responses. 

Despite the legislative and policy framework within which the disciplinary process was 

located, decisions about the application of that process were continually being made as 

the matters proceeded from initial complaint to eventual outcome.  Notwithstanding the 

existence of an identifiable disciplinary structure therefore, there was an 

unpredictability in the processing of the individual cases.    

 

The process in practice 

The complaint 

As described under, Structural and policy factors, the disciplinary process is 

complaint driven. The findings indicated that all matters determined by the Professional 

Conduct Committee had been initiated by the lodging of a complaint by either the 

parents and / or a health professional. Complaints were, in the main, lodged in writing 

either directly with the QNC or via the HRC. Complaints received by the QNC were 

assessed by the Executive Officer and either forwarded to the Health Rights 

Commissioner for assessment or, if determined to be matters concerning standards of 

nursing practice, referred for investigation. In the majority of the matters, the Executive 

Officer forwarded the complaint to the Commissioner for assessment. This resulted in 

the circular movement of the complaints as they were all returned, following assessment 

by the Commissioner, for investigation by Council. As stated in one file, the complaint 

had: 
 

been assessed by the Commissioner as raising issues pertaining to 
standards of nursing practice and was, therefore, not a matter 
suitable for conciliation.   

 

Having been assessed as requiring investigation the Council formally notified 

the parties that an investigation has been initiated and a coordinating inspector 
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appointed. In only one of the cases was a “special purpose investigator” appointed. The 

legal advice sought at this initial stage was primarily directed to information about what 

items would be required to undertake and complete an investigation and whether there 

were grounds upon which the Executive Officer might impose limitations or suspend 

the practising rights of the midwife.  

 

The investigation 

The findings indicated there was a standard format for an investigation. This 

part of the process, as undertaken by Council, was consistent across all the files. Where 

a delay occurred it was primarily due to either a failure by the particular midwife to 

respond to the correspondence, which occurred in only one of the files or, a delay in the 

time taken for an external body, for example the Coroner or the Health Rights 

Commissioner, to assess their jurisdiction to deal with the matter.  

In all files the midwives were initially informed of the allegations (known as 

Particulars) by a coordinating inspector appointed by the Council. This written 

communication was accompanied by a copy of the QNC’s: The Regulation of 

Professional Conduct and Health Concern3, which outlined their rights.  In a number of 

cases the midwives were supplied with Particulars in relation to the allegations and 

then, at a later date, the Particulars were amended. In one matter the Particulars were 

provided in the initial correspondence and then, further Particulars were added some six 

months later.  

The materials sought by the coordinating inspectors, as part of the 

investigations, were found to be extensive. Included were the content of interviews 

conducted with the complainants, witnesses, and the midwives (being the subjects of 

the complaints), copies of hospital and ambulance records, copies of materials supplied 

by the midwives, reports from specialists who treated the mother and, or infant, videos 

and photos of the births, letters and diaries kept by the parents and midwives, and 

transcripts of interviews conducted with experts in the clinical field of midwifery. The 

experts consulted in relation to the home birthing files included midwives, academics, 

clinicians, obstetricians, gynaecologists, neonatologists and neurologists. The 

coordinating inspectors made constant reference to text materials and policy documents 
 

3 This document was part of a standard parcel of documents sent to the nurse, or midwife, as part of the 

notification that a complaint had been lodged. It was not available to the researcher. 



 104

 

generated by professional bodies. The midwives, as part of the process were invited not 

only to participate in an interview but also to provide a written submission addressing 

the Particulars. In only one file did the midwife refuse to be interviewed as part of the 

investigation into the complaint made against her.   

On completion of the investigation the midwives were forwarded a copy of an 

Outline of the Investigation Report. This document contained a summarized history of 

the matter, the findings from the investigation and the recommendations of the 

coordinating inspector: 
 

The conduct outlined in the particulars, and found during the 
investigation, amounted to conduct discreditable to a registered 
nurse in terms of the Nursing Act 1992 (Qld). Given the 
seriousness of the consequences it may also amount to gross 
negligence in that the midwife had a duty of care as the primary 
midwife, breached that duty of care and there was damage 
directly attributable to that breach. The recommendation of the 
Report was that the Complaints Committee recommend to 
Council that a charge be preferred against the midwife alleging 
conduct discreditable to a registered nurse and gross negligence; 
and that the matter be referred to the Professional Conduct 
Committee for hearing and determination…(Outline of Investigation 
Report). 

 

A more detailed, and in-depth, investigation report was provided to the QNC 

and their legal advisers. This report however, was not made available to the midwives 

nor was it available for the purposes of this study due to issues of confidentiality. 

 

Preferring a charge 

The recommendations made by the coordinating inspector, on the completion of 

each investigation, were subsequently considered by the Professional Standards 

Committee. This Committee, charged with reviewing the Investigation Reports, 

determined what recommendations should be made to Council in relation to preferring a 

charge against the midwife for hearing and determination before the Professional 

Conduct Committee. In addition, the Professional Standards Committee also considered 

whether recommendations should be made to Council to impose limitations on the 

practising licences of the midwives or, continue with the limitations already in place. In 

all cases it was the recommendation of the Committee that Council prefer a charge 

against the midwife.   
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Prior to reaching a decision, as to whether to prefer a charge and refer the matter 

for hearing before the Professional Conduct Committee, the QNC invited the midwives 

to provide written submissions addressing the finding contained in the Outline of the 

Investigation Report. This requirement was made despite the fact that the midwives did 

not have access to the content of the full Investigation Report. In only one file did the 

midwife refuse to provide such a submission.  Council then considered the Investigation 

Report, the recommendations made by the Professional Standards Committee and the 

content of the written submission of the midwife. In all of the files the Committee 

determined that there was “substance to the complaint” and a charge was preferred 

against the midwife for hearing and determination by the Professional Conduct 

Committee. At that stage the Chairperson of the Professional Conduct Committee 

issued the midwife with what was referred to as a Notice of Charge. An example of 

such a Notice is as follows:  
 

NOTICE IS HEREBY GIVEN pursuant to the provisions of the 
Nursing Act 1992 that the Queensland Nursing Council has 
preferred the following charges against you:- 

1. You were guilty of gross negligence within the meaning of 
Section 31(1)(e) of the Nursing Act 1976, in the connection with 
the provision, or purported provision, of antenatal and/or 
intranatal advice and care to…(the mother) at the home birth of 
her …child, …on…at…:- 

Particulars: 

… 

2. You were guilty of conduct discreditable to a registered nurse 
within the meaning of Section 31(1)(e) of the Nursing Act 1976, 
in the connection with the provision, or purported provision, of 
antenatal and/or intranatal advice and care to…(the mother) at the 
home birth of her…child, …on…at…:- 

Particulars: 

 … 

NOTICE IS HEREBY GIVEN that the charges that have been 
referred to the Professional Conduct Committee for hearing and 
determination. 

This matter has been set down for a DIRECTIONS HEARING 
on…at…the offices of the Queensland Nursing Council…before 
the Chairperson of the Professional Conduct Committee.  
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The legalities – decisions on the legal strength of the complaint.  

The detail of the legal advice, given to the QNC by their legal counsel, was not 

included in the data as it was protected by legal professional privilege. Despite this, it 

was possible to make a number of observations, in relation to the impact legal 

representation exerted on the process and thereby the effect it had on the disciplinary 

outcomes.  

The content of the files indicated that the QNC sought legal advice at any time 

throughout the disciplinary process. The frequency with which this advice was sought 

was significantly dependent on the particular facts of each case.   

While access to legal advice was at the discretion of the Council, this analysis 

revealed that it occurred most frequently at three points of the process. The first was 

after a complaint had been lodged and a decision made to initiate an investigation, the 

second at the completion of the investigation when a decision had to be made as to 

whether it was appropriate to charge the midwife and the third was, prior to, and during 

a hearing before the Professional Conduct Committee. At this time, the legal advisers 

became the legal representatives of the QNC and, in that capacity, prosecuted the matter 

before the Professional Conduct Committee.   

Legal advice at the commencement of an investigation focused on the key issues 

of the complaint and the items required for an investigation into the particular 

allegation. The Outline of the Investigation Reports indicated, as described previously, 

that reliance was placed on information obtained through interviewing the parents, 

witnesses, and the midwives, the content of relevant medical records and reports, and 

the opinions provided by experts, usually in a question and answer format. Where the 

legal advice to the QNC was to proceed to a hearing and determination before the 

Professional Conduct Committee the experts were required to submit their evidence in 

affidavit format.  

The legal advice sought at the completion of an investigation focused on 

assessing whether there was enough evidence to prefer a charge against the midwife. 

That is,  “based on the investigation report there was sufficient evidence to warrant 

preparation of a Notice of Charge.”  

Once a decision was made to proceed to a hearing the legal advice changed in 

nature to run parallel with the legal representation. The lawyers, representing both the 

QNC and the midwife, were required to attend Directions hearings, participate in the 
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exchange of documents, attend “without prejudice meetings” and appear before the 

Committee to represent their respective clients.     

Although the QNC was consistently represented by solicitors and barristers, four 

of the midwives were legally represented by solicitors from their industrial body, one 

midwife engaged private legal representation on her own behalf and one represented 

herself in defending the charges laid against her. The decision, by one of the midwives, 

not to seek legal representation served to highlight the potential dilemma for the 

Chairperson, in circumstances where her role was to manage the proceedings before the 

Committee as the independent ‘umpire’ while, simultaneously being sought as a source 

of information by one of the participants to those proceedings. The potential impact of 

this situation is to challenge the requisite impartiality of the process. As evident in the 

following exchanges between the Chairperson and the unrepresented midwife there was 

a very fine, but extremely significant, line between providing information which assists 

a party to manage their own defence and being seen to actively become a participant in 

the proceedings. The first interaction, where the midwife is asking for information 

about entering a plea, illustrates the very real difficulties where the midwife lacked 

knowledge. In response to the query the Chairperson responded:  
 

Initially you are asked to enter a plea…and the plea is basically 
guilty or not guilty…So, these options remain open to you…then 
the Council proceeds on into evidence. They have the right to just 
call the affidavit evidence, so they just read all their documents 
out, but you have the right to cross examine witnesses… 

 

In the same case the midwife sought to have the charge, laid against her, heard 

jointly with another midwife who attended the birth. The Chairperson stated:   
 

If you’re not going to be legally represented at the trial, that may 
be a consideration as to why you want the trials to be heard 
together in the sense that you would have a competent cross 
examiner presumably acting for the other midwife…I suppose 
the difficulty for you to fathom out is whether the finger is likely 
to be pointed at you by the other midwife’s team to blame 
you…so they are not matters on which I can give you any advice.  

 

The findings in relation to this particular case identified the effect the legal 

advice had on how the matter proceeded through the process, and consequentially, the 

impact that the advice had on the outcome. The midwife had initially: 
 

indicated to the Council that she wished to plead guilty on a 
limited basis…[the midwife] sought legal advice. I don’t know 
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the nature of that legal advice…but it seems to me that the advice 
may not have served her in the best purposes it might, because it 
resulted in her contesting the charge…it is appropriate…to give 
her credit for an intention of an early plea, even though it 
transpired that she then withdrew that plea and sought to fight it 
because that was on some legal advice. In other words it 
shouldn’t be regarded as a very late plea, which otherwise it 
would be…there was the plea and the withdrawal of the plea, 
which was inconvenient, to say the least, because it required a lot 
of extra work to get it going again… (Barrister for the Queensland 
Nursing Council) 

 

Decisions as to the timing, sequencing and adjourning of hearings  

In three of the files, the Professional Conduct Committee was required to 

address the potential impact, on outcome, of the timing and sequencing of matters that 

were to come before the Committee for hearings. The circumstances in which the issue 

of timing and sequencing of the hearings became relevant involved, in the first instance, 

two midwives who had attended the birth of one infant and sought to have a joint 

hearing of their separate charges and, in the second matter, one midwife who had been 

charged in relation to three unconnected deliveries. In this last matter, the Committee 

was required to address the potential impact of simultaneously hearing of charges 

arising from three separate complaints.  

While decisions as to the timing and sequencing of hearings involve an 

interpretation of the relevant sections of the Nursing Act 1992 (Qld), and their 

application to the particular matters before the Committee, the significance of the 

findings lay in the affect of the interpretation of the section on how the matters 

proceeded through the disciplinary process. The interpretation of the legislative sections 

therefore, have been included under this heading of Process factors, as opposed to 

Structural and policy factors, as the findings indicated it was the effect of the decision 

on the process that most impacted on the outcome of the matters.  

 

Joint hearings 

This issue arose from the application by two midwives, who were involved in 

allegations arising from the same set of circumstances, to have a joint trial: 
 

The application was that the hearing and determination of the 
charge preferred against the one be heard together with the 
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hearing and determination of the charge preferred against the 
other. In essence the applicant respondent seeks a joint trial. 
(Chairperson, Reason for decision) 

 

The different arguments advanced on behalf of the midwives, and the legal 

representatives for the QNC, illustrate the impact that decisions related to process, have 

on outcome. The history of the cases is therefore important. Each midwife had been 

charged individually by the QNC under Section 104 (1) (c) of the Nursing Act 1992 

(Qld). Section 104 states: 
 

Referral of Charge to Professional Conduct Committee104.  

(1) If the Council is satisfied in relation to the complaint that- 

(a) the complaint is based on the ground of contravention of the 
code of conduct; and 

(b) there is substance to the complaint; 

the council may- 

(c) prefer a charge against a person alleging contravention of the 
code of conduct ; and 

(d) refer the matter to the committee for hearing and 
determination. 

 

Each individual charge had been preferred separately to the Committee pursuant 

to section 104 (d) for hearing and determination. Initially all the parties to the 

proceedings, including the QNC, joined in the application and, as stated by the 

Chairperson of the Professional Conduct Committee, there being “no challenge to the 

jurisdiction of the Committee to do so, an order was made …that the matters be heard 

jointly, with no more than a cursory consideration of the issues.” Three months later the 

midwives successfully applied to have the order for joinder vacated and the cases 

proceeded separately. One of the midwives then went on to successfully apply for the 

proceedings to be adjourned while the other midwife failed to produce materials 

pursuant to orders to do so. Her failure to deliver the required documents resulted in the 

QNC being unable to proceed with the prosecution of the case. As noted by the 

Chairperson of the Professional Conduct Committee, “ [t]he difficulties in progressing 

the two matters to hearing are unprecedented.” Both midwives then applied to have 

their charges heard together again seeking a joint trial. The QNC notified the 

Committee that it would not support this second application and further: 
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Advised that it is unable to submit that the Committee has the 
power to proceed and hear and determine charges brought 
separately against individuals jointly, even though the preferred 
charges arise out of the same set of circumstances. 

 

Given the Committee, with the support of all parties, previously granted the 

same application the issues advanced in rejecting the new application were 

enlightening. As an example, the Council argued that hearing the cases together raised 

the possibility of “inconsistent findings…[which] would diminish the public 

confidence” in the disciplinary process. Legal counsel for one of the midwives, in the 

alternative, argued “the matters should be heard together because of the issue of costs 

and the fact that the mother will not have to give evidence at two hearings.” The 

Chairperson, after an examination of the use of the terms, “hearing” and  “proceeding” 

in the Nursing Act 1992 (Qld) and the Acts Interpretation Act 1954 (Qld), and the 

concept of “a hearing and determination of a charge” in the criminal and civil contexts, 

was clearly of the view that the: 
 

 Nursing Council has preferred a charge against each nurse 
individually, such that two separate charges were preferred and 
subsequently each charge was separately referred to the 
committee…for hearing and determination…the Act does not 
clearly contemplate that two or more persons can be charged with 
substantive breaches of the Act in the one charge.  

 

Further, the Chairperson stated that Section 105 (2) of the Nursing Act 1992 

(Qld) provided that the Committee was constituted to ““hear and determine the charge” 

which in the Committee’s view provides an indication that each charge should be heard 

and determined separately.” That, as there had “not previously been a request for a joint 

trial. The Committee [was] thus unable to rely on past experience to accept or reject that 

the joint trial approach [would] result in considerable savings in time and costs.” In 

addition, the Chairperson considered a joint hearing “inadvisable,” given the time 

required to hear and determine the cases, as the members of the Committee were: 
 

in full-time work in responsible positions…long lead times being 
necessary to allow for appropriate notice so that members of the 
committee nominated by the chairperson can rearrange work 
rosters and schedules. In the past where a matter has exceeded 
two weeks it has been necessary to adjourn part heard and 
reconvene after some weeks to allow the committee members to 
return to their normal workplace and to arrange additional leave. 
This aspect does not entice the Committee to embrace joint 
hearings and of necessity extended hearing times.  
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The Committee dismissed the application stating in the Reasons for the decision: 
 

Given the likely length of hearing the evidence against each 
nurse, the complexities applying to the considerations faced by 
the Committee in relation to each charge, and the make-up and 
experience of the Committee even assuming that the Committee 
is empowered to do so, the Committee exercises its discretion 
against proceeding with a joint trial. 

  

Sequencing of hearings 

In one file, the Committee was required to determine the order, or sequence, that   

Charges arising from the conduct of one midwife, involved in three separate incidents 

should be heard and determined. The options before the Committee came down to a 

decision as to whether the midwife should appear before the Committee on one 

occasion to answer the charges laid in relation to all three matters simultaneously or, 

whether she should face the Committee for the hearing and determination of each of the 

Charges separately. The arguments advanced for the midwife, who was no longer 

registered or endorsed to practise, were indicative of the significant impact that 

decisions, as to process, potentially exert on the outcome of such matters. The midwife 

argued that one hearing of all the charges relating to the three separate matters would be 

prejudicial to her in that the evidence from one matter could flow on and contaminate 

the fair hearing on relation to the other Charges. In alternative, she argued that it would 

be: 
 

procedurally oppressive and unfair to have the committee at a 
future time consider separate proceedings in which separate 
onerous costs orders might conceivably be made. 

  

The Professional Conduct Committee, in noting that it had “no power to order 

the Council to bring charges against any nurse,” formed the view that “it would be 

procedurally unfair to proceed with a series of hearings against the nurse.” In resolving 

the issue the Chairperson raised a number of factors that required consideration given 

the particular circumstances of the matter. The Committee, she stated:      
                                                                                                         

has an obligation and a duty to nurses who provide funds to 
maintain the Committee, to ensure their funds aren’t wasted. 
There is some duty to ensure that the Committee does not enter 
into a series of hearings where a nurse isn’t practising. 
[However], when this matter comes on, there should be three 
Notices of Charge to meet the three complainants; there should 
be affidavit material going to each so that no complainant can 
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allege that the conduct of this nurse was not dealt with 
appropriately by the Nursing Council and dealt with 
appropriately by this Committee…it would be oppressive to have 
a series of proceedings against the nurse. She is not currently 
working as a nurse, she is deregistered…it seems to me that at 
least one aspect of the committee’s role that is, in ensuring the 
safety of the public is met for the time being. And that being the 
case it seems appropriate that the Nursing Council use its best 
endeavours to get moving on the other investigations just as 
quickly as it can so that they are all presented at once…its  [the 
Committee] got some obligation and duty to the nurses to provide 
that funds to maintain this body to oversee their professional 
standards, to ensure their funds aren’t wasted.  

 

The response of the complainants, as incorporated in the Reasons for the 

decision of the Committee to hear all three Charges simultaneously, was: 
 

they are content with the likelihood that the nurse will be dealt 
with under the Act at some future time and that there will be 
conditions upon her never practicing again; they are content for 
the third matter to be the matter prosecuted the costs will be 
saved, no drip feeding of the Charges will occur and the public 
duty of the Council is underpinned by such correspondence. 

 

Adjournments 

In the majority of the files applications were made by the midwives for 

adjournments in the proceedings. Though the application for, and decision to grant, 

adjournments occurred frequently it was only in relation to two cases that the 

adjournments could have been described as significantly extending the process. The 

grounds upon which an adjournment was sought ranged from compassionate grounds, 

awaiting the outcomes of determinations in other jurisdictions such as the Courts or the 

Coroner, and where legal counsel was seeking further instructions as to how the client 

wanted the case to proceed. In one case, where the midwife sought an adjournment on 

compassionate grounds the Chairperson acknowledged: 
 

It would be inappropriate given the history for the Committee to 
adjourn indefinitely…however the application to adjourn to a 
date to be fixed seems to me not only to be indicated on 
compassionate grounds but also to be in the interests of justice.  
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Sourcing and the impact of evidence 

The evidence placed before the Committee was predominantly in the form of 

Affidavit evidence however, in a small number of the cases, the witnesses appeared at 

the hearings to provide oral testimony or made themselves available to give evidence 

via the telephone. The testimonial and affidavit evidence was, in the main, given by the 

parents involved in the births, their families and support persons, other professionals 

involved in the delivery or care or the mother or infant after the birth, professional 

experts and the QNC. Documentary evidence, admitted into the proceedings as exhibits, 

took the form of Information Sheets4 (given by the midwife to her private clients during 

the antenatal phase), labour records, patient notes, birth records, photos and video 

footage.    

The findings indicated that the Committee relied heavily on the evidence of the 

experts who were called to support the arguments put forward by both parties to the 

proceedings. As stated by the Chairperson in one matter:  
 

In this respect the Committee turns to the evidence of the expert 
witnesses as to what would have amounted to proper and regular 
monitoring of the foetal heat beat…the expert evidence indicated 
there was inadequate monitoring of the maternal and foetal 
condition during labour, with consequent failure to detect 
progressive deterioration in the baby’s condition…it is apparent 
there was something drastically wrong with the monitoring of 
foetal wellbeing.   

 

There were however, more experts providing opinion materials in support of the 

charges laid by the QNC than were tendered by the midwives to defend themselves. The 

experts called included midwifery academics, clinical midwives, and obstetricians.  In 

two matters the midwives did not object to the materials placed before the Committee 

by the QNC, being admitted into evidence, nor did they challenge or oppose the 

evidence or require any of the QNC witnesses to be cross-examined. In addition, they 

also chose not to call or give evidence on their own behalf. The impact of this approach 

to the evidence on the outcome was clearly apparent in the statement of the 

Chairperson: 
 

 
4 The documents were titled: “Homebirth Supplies and Preparation,” “Preparation for Homebirth,” 

“Questions to Ask Your Midwife.”   
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Because of the evidence provided by the Council and also the 
lack of challenge to that evidence by the Respondent, the 
Committee finds that each of the particulars…are made out.  

 

The Chairperson frequently referred to the credibility of the witnesses in the 

Reasons given for reaching a decision. In one case the Committee found:  
 

Her evidence…was simply untruthful in the Committee’s view. 
The Respondent was, on the whole in her evidence evasive and 
unconvincing…[she] did not in the Committee’s view provide 
any believable explanation… this assertion by the Respondent is 
inconsistent with other evidence given by her…the Committee 
views the glaring inconsistencies…with great concern…[and] 
concludes the Respondent’s evidence to be self serving and 
unconvincing…The Committee’s conclusion, and it was satisfied 
to the requisite high standard of proof on the Briginshaw scale, is 
that the Respondent knowingly entered a course of conduct 
which she was aware was a flagrant breach of the orders…”  

  

Entering a plea  

The content of the files indicated that the Professional Conduct Committee was 

inclined to take into account, in making a determination as to outcome, whether the 

midwife had pleaded guilty to the charge. The entering of a guilty plea was frequently 

referred to in the Reasons of decision as indicating that the nurse was cognizant of the 

seriousness on the conduct. As stated by the Chairperson of the Professional Conduct 

Committee: 
 

That the midwife had, much to her credit at this early stage of the 
proceedings, pleaded guilty to the matters set forth in the Notice 
of Charge was considered significant in the determination of 
outcome. Where the guilty plea was accompanied by an Order 
consented to by the midwife that the Professional Conduct 
Committee considered as most appropriate and sensible in the 
circumstances it was sufficient to convince the Committee that 
the respondent is indeed, a responsible individual who is 
remorseful…and the …[midwife is] to be commended …for her 
courage in coming forward and pleading guilty at this early stage, 
and also for taking part in fashioning these most appropriate 
orders.  

 

The findings however, also indicated there were significant difficulties in the 

Professional Conduct Committee attempting to consistently apply such a policy to all 

cases. As an example, in a number of the files the Committee stated that it was 

compelled to balance the policy, in relation to the recognition by the midwife that the 
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conduct was ‘discreditable’, ‘gross negligence’ or ‘malpractice’, with the very serious 

nature of the conduct itself. The Chairperson of the Professional Conduct Committee 

stated in the Reasons for the decision handed down in one matter:  
 

The case is a troubling one for the Committee, because the 
Committee’s policy is to give credit for a plea of guilty. This 
particular case has made the application of that policy difficult 
because generally, to show leniency, limitations and conditions 
on registration are allied. The Respondent in this case has shown 
herself to be quite impervious to the need to be responsible and 
responsive to such limitations…So the Committee is placed in an 
invidious position. 

 

In those matters where the midwives chose not to enter a plea or to give 

evidence the Committee noted that it “did not have the opportunity to assess her 

demeanour in the witness box, and to assess the genuineness of her remorse, her 

Counsel informed the Committee, that she felt.” 

Where there is a plea of guilty, the issue for determination by the Committee is 

the making an Order as to the appropriate outcome, or as termed frequently in the cases, 

the penalty, and in addition the amount to be paid in costs. In one matter, where the 

midwife had continued to practise despite an order prohibiting her from doing so, her 

legal counsel argued that his client though “foolish and “misguided…did not…fully 

appreciate the meaning of the order and thus should maintain her registration as a nurse 

but be suspended from practice for a period.” The counsel representing the QNC argued 

that the midwife “understood the terms of the Orders and chose to interpret it as she saw 

as appropriate such that she deliberately flouted the Order and thus should be 

deregistered.”  

The plea of guilty was combined with other factors in making a decision about 

outcome: 
 

In determining the appropriate sentence the Committee took into 
account the gravity of the charge and the Respondent’s admission 
of guilt accompanied by her recognition of her failings on the 
occasion in question, her insight into her conduct and her 
willingness to undergo a period of further education 
…these…matters have weighted heavily in the Committee’s 
decision to impose what it perceives to be a lenient outcome 
given the circumstances of the case…   
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Recidivism 

The findings did not indicate whether the existence of a history of prior 

complaints significantly impacted on the outcomes. In the cases where the midwives 

had previously been the subject of complaints there had either been insufficient 

evidence to initiate an investigation or the midwives were found not guilty of the 

charges. In either circumstance the prior allegations, not relevant to the present 

proceedings, were inadmissible into evidence and thereby provided no opportunity for 

insight into their potential impact. As an example, in one file the midwife was the 

subject of a number of allegations in relation to poor midwifery practices extending 

back approximately ten years. These complaints were in addition to the three charges 

that were currently before the Committee. Although the then Queensland Nurses 

Registration Board, found the midwife not guilty of gross negligence, malpractice or 

conduct discreditable the Board in their decision did:  
 

express concern that [the midwife] had exhibited poor judgment 
in providing care to the mother in the presence of signs which 
indicated high risk and by not informing the woman’s doctor of 
the mother’s intention to home birth.  

 

This evidence was not placed before the Committee. 

In one file however, the midwife appeared before the Professional Conduct 

Committee based on allegations that she had contravened a previous Order made by that 

Committee. The midwife admitted the conduct particularized, admitted that her 

contravention amounted to a failure to carry out the lawful demands of the Professional 

Conduct Committee and further admitted that it constituted “conduct discreditable to a 

registered nurse.”  This plea, accepted by the Professional Conduct Committee, 

effectively precluded any argument as to the impact such prior conduct would have on 

the outcome. However, in the Reasons for decision the following comment is indicative 

that such conduct is viewed as significant: 
 

…the [midwife] understood the terms of the order and chose to 
interpret it as she saw appropriate such that she deliberately 
flouted the order and thus she should be deregistered.  

 

SUMMARY 

The midwives’ cases outlined in this chapter showed a number of interesting 

findings. In a number of the cases the midwives were found guilty of all of the Charges, 
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while in the remainder of the cases the midwives were found guilty of only some of the 

Charges. They were therefore subject to the Orders made by the Professional Conduct 

Committee. While the specifics of each Order were related to the individual facts of 

each case, there was found to be a consistency in the general requirements contained in 

each Order. That is, the Orders reprimanded the midwives, altered their authorization to 

practise and imposed limitations and conditions on their practising licences. The 

specificity of the Orders was predominantly found in the nature of the limitations and 

conditions. In all cases the Orders provided that the expenses incurred in compliance 

with the conditions were the responsibility of the midwives themselves. In every case 

the issue of the payment of costs was addressed. There was however, found to be not 

only considerable legal argument directed to this issue, but also a marked disparity in 

the amounts to be paid by each of the midwives and the terms attached to that payment. 

In addition, a number of the midwives were also ordered to pay the QNC, an amount of 

money by way of pecuniary penalty.  

The decisions of the Professional Conduct Committee were based on finding, to 

the requisite evidential standard, that the Charges had been proven. The standard 

applied was that enunciated in the Briginshaw case. In each case the Chairperson, on 

behalf of the Committee, provided written copies of the Orders and the Reasons for the 

decisions to the parties to the proceedings. The rationale underpinning the outcomes; in 

the form of the Orders, were provided in the document, Reason for decision. An 

examination of these documents led to the finding that the outcomes were significantly 

impacted upon, by three factors. These were the structural framework within which the 

discipline of the midwives occurred, the specific conduct or behaviours of the midwives 

in their capacity as professionals, and the actual process through which the cases moved 

as they progressed from the initial complaint to the eventual decisions and Orders.  

The relative impact of each of these factors on the disposition of each case (the 

outcomes) was variable. A number of elements appeared to influence the decisions and 

Orders handed down by the Professional Conduct Committee.  

Although the provisions of the Nursing Acts 1992 and 1976 (Qld), exerted the 

most significant influence on the outcomes of the cases, the  “Professional Standards 

Policy” (2000) formulated by the QNC was not referred to by the Professional Conduct 

Committee in their decisions as to outcome. It became evident in the findings that the 

objective of the Nursing Act 1992 (Qld), to “make provision for ensuring safe and 

competent practice” had been interpreted and applied by the Professional Conduct 
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Committee as mandating their role to one of protecting the public and maintaining 

standards of nursing practice. These two elements, of protecting the public and 

maintaining standards, arose consistently and were identified as significantly 

influencing the decisions and the outcomes. The Committee exercised broad 

discretionary powers in relation to the admission of evidence (as provided in section 

105(6) of the Nursing Act 1992 (Qld)). Although section 116 of the Nursing Act 1992 

(Qld) provides only for the imposition of a pecuniary penalty, the concept of a penalty 

was also found as the basis for other provisions contained in the Orders in a number of 

the cases.   

The Committee was required to determine whether the conduct of the midwives, 

undertaken in their role as professionals amounted to ‘gross negligence’, ‘malpractice’ 

and / or ‘conduct discreditable’ within section 31(1)(e) of the Nursing Act 1976 (Qld). 

As there was no definition of these terms within the legislation, the Committee was 

found to rely on the opinion evidence of professional experts, the professional literature, 

the policies and codes of professional organizations and the case law. These sources of 

evidence were found to impact considerably on decisions as to whether the midwife had 

been safe and competent in her practice, and therefore, what actions should be taken in 

the form of the outcome of the case. In addition, the Professional Conduct Committee 

was found to have taken into account evidence of the midwives’ conduct after the 

incident and information as to the outcome for the infant and their family. It was also a 

finding that the same facts (Particulars) were used as the basis for the laying of different 

Charges within the one case. 

The disciplinary process was found to be complaint driven with a considerable 

level of variability in the progression of matters from the lodging of the complaint 

through to the outcome. The findings highlighted a circular movement of complaints as 

they were referred, in compliance with the Nursing Act 1992 (Qld) and the Health 

Rights Commission Act 1991 (Qld), from the Council to the HRC and then returned for 

investigation. This referral mechanism occurred at the initial stage of the process and 

was found to significantly extend the length of process in a number of the cases. The 

disciplinary process was also frequently interrupted at both the investigation and 

hearing stages by the failure of the midwives to comply with, or respond to procedural 

requirements. The presence of the legal representation, the sequencing and timing of 

hearings and the entering of a guilty plea, in response to the charges, were found to be 

elements within the process that significantly impacted on the outcomes of the cases.  
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The chapter to follow addresses the structural, professional and process factors 

influencing the outcomes of the cases of sexual misconduct analysed in this study.  
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CHAPTER FIVE  

 

SEXUAL MISCONDUCT FINDINGS 

 

INTRODUCTION 

This chapter presents the findings from the documentary files of nurses5 who 

appeared before the Professional Conduct Committee charged with offences based on 

allegations of sexual misconduct. The chapter also presents the findings from the 

observation of three cases that came before the Professional Conduct Committee for 

hearing and determination. These findings will be presented in three sections. The first 

section of the chapter identifies the findings as to the guilt or innocence of the nurses, 

and the resultant Orders determined by the Professional Conduct Committee. Section 

two presents the findings, from the Reasons for the decisions, identified by the 

Professional Conduct Committee as the basis upon which their decisions and Orders 

were determined. Consistent with the previous chapter the findings from this latter 

section are presented under three sub-headings: Structural and Policy Factors, 

Professional Factors and Process Factors. Section three presents the observational data 

from the three cases that were observed.   

 

SECTION 1: DETERMINATIONS OF OUTCOME 
 

The Committee hopes that members of the profession will not 
commit sexual boundary violations because their commitment to 
ethical practice makes any such breach of duty to the patient, 
repugnant. Nevertheless nurses…would do well to remember 
that…they are at risk of exposure to the penalties that follow 
upon it. This fact alone, given the harshness of the penalties 
accepted as appropriate, should act as a deterrent to any violation 
by a nurse of nurse patient sexual boundaries. (Chairperson of the 
Professional Conduct Committee: Reasons for decision)  

 

                                                 
5 Within this thesis ‘nurse’ means both registered nurse and enolled nurse unless expressly stated 

otherwise. 
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The outcomes for the registered and enrolled nurses who were charged with 

‘conduct discreditable,’ based on allegations of some form of sexual misconduct, were 

determined on the facts pertaining to each particular complaint. That is, the Professional 

Conduct Committee in every case considered the specific Particulars, as identified in 

the Notice of Charge, served on each of the nurses. It is noteworthy that, despite the 

diversity in the allegations made against each of the nurses, as contained in the 

Particulars, the Charge was consistently that of ‘conduct discreditable. The findings 

were that the Notice of Charge in all files read:  
 

NOTICE IS HEREBY GIVEN pursuant to the provisions of the 
Nursing Act 1992 that the Queensland Nursing Council has 
preferred the following charges against you:- 

1. You have been guilty of conduct discreditable to a registered 
nurse within the meaning of Section 31 (1) (e) of the Nursing Act 
1976 in that…  

 

The effects on the patients, clients or, in two cases, colleagues who had been the 

targets of the behaviour of the registered and enrolled nurses, were difficult to identify. 

The initial findings indicated that the outcomes for them differed markedly because of 

the variability of the context in which the conduct occurred, the features of the patient’s 

illness or disorder and the relationship between the nurse and patient, or the nurse and 

his / or her colleague. For example, in three files the complainants were respectively, a 

relative of a patient, a colleague from a different health discipline, and a patient who 

had attended the hospital for emergency treatment and gone home. The nurse’s 

behaviour in these circumstances, was described and dealt with differently from that 

found when the conduct was directed to patients, particularly those who were 

considered as vulnerable; that is, those with psychiatric or mental illnesses, infants in 

paediatric settings, patients residing in aged care facilities or colleagues who were 

employed in a lower position than the nurse charged.  Table 2 identifies the frequency 

of complaint by clinical setting. While the majority of the complaints arose within the 

psychiatric or mental health context there was a considerable diversity in the range of 

clinical areas in which the conduct took place.  
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Table 5.1: Frequency of complaint by clinical setting 

Clinical area Frequency 

Psychiatric / Mental health  10 

Paediatric  2 

Aged Care  2 

Emergency Department 1 

Drug and Alcohol Detoxification  1 

General Clinical Area  1 

Head Injuries Unit 1 

 

Where the Professional Conduct Committee considered, in reaching a decision, 

the effects of the nurse’s conduct on the patients and colleagues, the Committee 

appeared to respond to what was, or could be, known as to the immediate 

circumstances.  While in one case the Chairperson observed that: 
 

There is no suggestion that the patient, the object of [the nurse’s] 
attention, was vulnerable by virtue of age or mental or physical 
infirmity. The complained of conduct was ceased immediately 
the patient requested this and there was no element of coercion 
nor any predatory aspect to the conduct. The conduct is at the 
lesser end of the scale of sexual contact. 

 

In another, the Chairperson described the complainant as: 
 

A tragic figure, both in terms of her personal history and her 
unstable mental state which is longstanding… 

  

 In other cases the situation of the patient, or colleague, was described in terms 

of the nurse being “aware that [the patient] was vulnerable and likely to seek further 

treatment such that the forming of the relationship…aggravated those circumstances,” 

or as stated by a patient in her affidavit admitted into evidence: 
 

I could not understand what had happened…I felt totally lost and 
betrayed…I was very upset and I was readmitted to the Acute 
Psychiatric Unit…I believe that [the nurse] used me and took 
advantage of me.   

 

The determinations of outcome for the nurses is first presented according to the 

decisions of the Professional Conduct Committee in relation to the guilt or innocence of 
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the nurses. The subsequent Orders, and the Reasons for decisions underpinning the 

Orders, are then presented.  

 

The plea  

At the commencement of the hearing the nurses were required to enter a plea. 

This necessitated them making admissions as to their guilt or innocence in relation to 

the matters set forth in the Notice of Charge and further, admitting that the conduct 

amounted to ‘conduct discreditable’ of a registered or enrolled nurse. 

Of the eighteen nurses charged, two pleaded not guilty, ten pleaded guilty with 

one reserving his right to appeal on a jurisdictional point. One nurse pleaded guilty and 

undertook not to practise nursing until after he reached the age of 65years. One made an 

admission that while he had participated in the conduct, the specific behaviour did not 

amount to ‘conduct discreditable’. Three of the nurses chose not to enter any plea in 

response to the charges. Two of these had, in correspondence, as described by the 

Chairperson, “vigorously” contested or “vehemently” denied the allegations and one 

had refused to plead on the grounds that he had been acquitted of the charges in the 

criminal jurisdiction. In one case, where the nurse was not legally represented and did 

not present himself before the Professional Conduct Committee, the Chairperson 

proceeded against him on the basis that he had “earlier forwarded a letter indicating that 

he wished to plead ‘not guilty’ [and therefore] the Committee will approach the 

evidence on the basis of a formal  ‘Not Guilty’ plea as if entered by the Respondent.” 

One nurse, who had failed to respond to any of the correspondence, or produce 

documents as required, did not appear, nor did he provide the Committee with any 

affidavit materials.  

 

The Orders 

Charges dismissed 

In two cases, the Committee determined that the charges, set out in the Notice of 

Charge, were to be dismissed. In the first case the enrolled nurse had previously been 

acquitted of the particular charges in the criminal jurisdiction. On that basis, he sought 

an Order from the District Court, that the decision by the QNC to undertake an 

investigation be ‘set aside’, the Charges laid against him be dismissed or permanently 



 124

 

‘stayed’, and the Professional Conduct Committee be directed to take no further action.  

The grounds for the appeal was that the actions by the Council “amounted to an abuse 

of process” and further, that the decision to proceed with the disciplinary process was 

“wrong and contrary to law.” The Chairperson, in the Reasons for decision, concluded: 
 

A finding of discreditable conduct against the Respondent rests 
solely on the evidence of [the patient], as there is no 
corroboration of her evidence by any other witnesses…she 
was…on her own evidence experiencing acute pain, sleep 
deprivation, headaches, loss of appetite…she required significant 
analgesia…it is conceivable a person experiencing abnormal and 
variable sensory experiences…[could] interpret a sensation of a 
human touching sensation…The Respondent…the Committee 
found to be a credible witness who presented his evidence in a 
forthright, consistent and logical manner. He categorically denies 
any inappropriate touching…The Committee must be satisfied on 
the balance of probabilities that the alleged conduct set forth in 
the Charge occurred. The Committee, whilst in no way wishing 
to indicate that it regards [the patient] as anything other than an 
honest witness, is unable in all the circumstances to be so 
satisfied. The charge against the Respondent is dismissed.    

 

The second case was subject to extensive delays in the process due to the 

Respondent relocating interstate and then overseas, without advising the Council of his 

whereabouts.  This difficulty was compounded by the deteriorating psychiatric 

condition of the complainant (patient) who, due to her illness, was unable to give 

evidence on her own behalf to support her allegations. Approximately two years after 

the initial complaint, the Council sought to withdraw the Charge and notified the 

Professional Conduct Committee that it was no longer considered appropriate to 

proceed with the matter. The determination of the Committee, after considering the 

written and videotaped material, and the oral submissions of the Queensland Nursing 

Council’s Solicitor was to dismiss the Notice of Charge.   

 

Reprimand 

In five cases where the Charges against the nurses were proven as per the Notice 

of Charge, the Professional Conduct Committee ordered that the nurses be formally 

reprimanded.   
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Consent orders 

In seven of the cases the Professional Conduct Committee was approached to 

exercise its discretion in approving Consent Orders as agreed to between the parties. It 

was not always the finding of the Committee that the terms of the Consent Orders, as 

proposed by the parties, were accepted in total. However, in the main the Committee 

acceded to such requests. This is illustrated in the following decision: 
 

In these circumstances although the complaint is serious in nature 
the punishment envisaged by the proposed Order is appropriate to 
the seriousness of the breach of trust committed by the 
Respondent. The Committee will therefore make the orders 
jointly proposed by the Nursing Council and the Respondent. 

 

In accepting the Orders consented to by the parties the Chairperson stated: 
 

The proposed Orders… are appropriate in the circumstances 
and…fulfil the protocol set out in the section entitled 
Management of Offenders which forms part of the “Queensland 
Nursing Council and Health Practitioners Boards’ Statement on 
Sexual Relationships between Health Practitioners and their 
Patients.  

  

In relation to approving Consent Orders, the Chairperson was expressly mindful 

that the power to do so was only exercisable in circumstances consistent with the 

powers conferred pursuant to section 116 (1) the Nursing Act 1992 (Qld). The 

Chairperson in one case stated the Committee:  
 

finds a contravention of a code of conduct proved. Therefore, any 
consent orders must be based on a plea of guilty to some 
misconduct. The respondent in this case was not prepared to 
plead guilty to any misconduct and thus the Committee had no 
power to make any orders, even by consent.  

 

Changes to the registration or enrolment status  

Other than the two cases in which the Charges were dismissed, the registration 

status of the remaining nurses was altered as a provision of the Orders handed down by 

the Professional Conduct Committee. The findings indicated that the most consistent 

outcome was an Order that the existing registration or enrolment status be cancelled or 

suspended for a stipulated period of time. Other than variations in the time period the 

Orders took the following form: 
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That the Respondent is not entitled to reapply for registration as a 
nurse, or apply for enrolment as a nurse, until…a period of five 
years from the date of these orders has elapsed;… 

 

The period of time for the cancellation or suspension of the registration or 

enrolment extended from ten years, in two files, through to six months in another two 

files. In a number of the cases the Committee imposed conditions on the application for 

re-registration or re-enrolment. As an example, the requirement “that the costs Orders 

made against the Respondent, in Council’s favour had been discharged in full prior to 

the time of application” or: 
 

That upon application received by the Council for re-registration 
that the matter be forthwith referred to the Professional Conduct 
Committee for determination as to whether the Respondent is at 
the time a fit and proper person to be a registered nurse 

 

In two of the cases, in which the Orders included a change to the registration or 

enrolment status, the Committee made provision for the nurse to re-register or re-enrol 

at an earlier time on the completion of a condition precedent contained in the original 

Order. As illustrated in one case the Committee ordered: 
 

Suspension of registration imposed by Council to continue for 2 
years from the date of this Order;… The Respondent to submit to 
psychiatric assessment at his own cost;… The Respondent may 
apply to have the suspension reviewed by the Committee after 
fulfilling all the conditions contained in the order but no earlier 
than 6 months from this date. He must provide evidence that he 
has successfully completed the recommended treatment and 
counselling to the point where he is fit to resume professional 
duties as a registered nurse. 

 

In only a few of the cases was the registration or enrolment of the nurses 

cancelled for the purpose of imposing limitations and conditions onto the practising 

licences. While the conditions and limitations generally restricted the nurses as to those 

clinical areas in which they could practise, or were prohibited from practising in, some 

orders were much broader in their application. In one case the registered nurse was 

issued with a new practising licence which prohibited him from providing care to 

female patients, except under the direct supervision of a level 2 registered nurse. It was 

also required that he: 
 

Notify the Council of the name and address of any nursing 
employer within 24 hours of obtaining that 
employment;…Authorise the employer to provide reports 
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detailing the conduct of the registered nurse’s work performance 
and confirming the level of supervision required at intervals of 
not more than three months; and …Authorise the employer to 
immediately notify Council of any concerns in relation to the 
fitness of the registered nurse to practice nursing…Notify the 
nursing employer of the limitations imposed on the practice. 

 

In the other file the nurse was issued with a limited registration prohibiting him 

from practising “as a nurse in any setting except for an aged care setting.”  

 

Further education 

In five of the cases the Professional Conduct Committee ordered the nurses to 

attend, or participate in, further education as a pre-condition to regaining registration or 

enrolment. The content of the further education was identified in the Orders of each 

case and included nursing ethics, the study of relevant nursing codes and / or the 

undertaking of a detailed study of the facts and outcome of their own case. The nurses 

were also required to secure the services of a “senior” nurse educator “who shall be 

nominated by the Respondent and approved in writing by the Council.” In addition, the 

Orders either provided for a set number of contact hours to undertake the further 

education or, required the nurse to organise “extended study by way of reading and 

reviewing training videos…keeping a log setting out details of the publications read or 

videos reviewed, the relevant date and time spent in such reading or reviewing.” In all 

cases the nurses were required, in order to satisfy the provisions of the Orders, to 

submit: 

a written report and sit an oral examination before  a panel of 
senior nurses to be nominated by  Council, to demonstrate a 
sufficient level of knowledge of ethics and the code of 
professional practice. 

 

Assessment and counselling  

It was a consistent requirement within the Orders that the nurses submit 

themselves to some form of assessment “by a psychiatrist or psychologist as notified in 

writing by Council and undergo treatment as may be recommended” or “attend and 

undergo counselling.” The Orders characteristically took one of two forms. The first, as 

noted was of a ‘general’ or ‘generic’ form whereby the nurse was to: 
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Submit himself for assessment at a time and place by a 
psychiatrist or psychologist as notified in writing by the Council, 
authorise the assessor to provide a report to the Council as soon 
as practicable after the assessment, undertake any treatment or 
counselling as may be recommended by the assessor and 
approved in writing by the Council… 

 

The second form was found to be more specific as illustrated in the following 

Order: 
 

The Respondent is to complete not less than 20 sessions of 
cognitive behaviour therapy with a clinical psychologist or 
psychiatrist…which therapy shall have as its goals: development 
of deeper insight as to why the Respondent was so 
psychologically susceptible in the circumstances of this case, 
processing unresolved grief and traumatic stress arising from the 
Respondent’s personal circumstances, developing strategies for 
emotional resilience , particularly in relation to depression… 

 

The focus of the assessment, treatment and / or counselling specified in the 

individual Orders varied according to the facts of the particular case and included the 

following: 
 

with particular reference to the respondent’s conduct in relation 
to his interaction with female patients. (Orders in which the nurse was 
suspended for a period of 10years)  

 

development of insight into the motivational forces which make 
the Respondent vulnerable to the development of improper 
relationships, development of an  awareness of, and correction to, 
the imbalance between egocentric needs and the needs and rights 
of others, deepening of a sense of remorse for specific boundary 
violation and understanding and empathy for the patient’s 
position. (Orders in which the nurse was suspended for a period of 12 
months)  

 

the Respondent has completed a course of counselling in relation 
to boundary violations and skill development in boundary 
management. (Orders in which the nurse was suspended for a period of 12 
months)  

 

Where the Orders incorporated provisions for psychiatric or psychological 

assessment and treatment or counselling, it was to be undertaken “at the Respondents 

own expense,” with the “psychologist or psychiatrist …nominated by the Respondent 

and approved by the Council in writing.” In a number of cases the Orders also required 

that the psychiatrist, psychologist or counsellor provide a report or letter to Council 

“confirming further counselling is unnecessary” or, “ that the Respondent is no more 
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than a negligible risk to the class of patients identified,” or in a number of the cases 

“that the Respondent is now fit and competent to practice as an enrolled nurse [or 

registered nurse], particularly in the areas of paediatric units, geriatric units or 

intellectually disabled units.” It was noteworthy that in three of the cases the nurses 

were required to: 
 

Give written notice to Council at least thirty days prior to the date 
fixed for the assessment to enable the Council to provide to the 
psychiatrist or psychologist such parts of the Council’s files as 
the Council may determine.  

 

The findings indicated that in the majority of cases the ‘reports’ or ‘letters’ were 

forwarded to the QNC and, where specifically required, a copy was “forwarded …to the 

Respondent’s solicitor and a copy to the Chairperson of the Professional Conduct 

Committee” or placed before the Professional Conduct Committee which would 

“reconvene to determine whether, in light of the assessment, the Respondent is a fit and 

proper person to be considered by Council for registration or enrolment as a nurse.”  

 

Costs 

The Orders as to costs varied considerably and were significantly affected by 

factors such as the length of the proceedings, the terms of the Consent Orders and 

whether the nurse had pleaded guilty to the Charges. In only one file did the 

Professional Conduct Committee, make an Order that the complainant was to be paid “ 

by way of compensation.” Where the QNC and the nurse, as parties to the proceedings, 

had formally entered into agreements as to costs the Committee made: 
 

no order as to costs and formally records the agreement by the 
parties (as set out in the attached order) that each party shall bear 
its own costs or  the agreement as to costs reached by Council 
and the Respondent.  

 

In three of the cases the parties were ordered to pay their own costs, with the 

nurse in one of these proceedings required to pay $1,000.00 to the Committee. The 

amounts Ordered, and the time in which the costs were to be paid to the QNC included; 

“$2,000.00 to be paid within 18 months,” “$5,000.00 within 3 months,”  “$5,776.72 to 

be paid…within 6 months,” “the sum of $8,764.00 [to be paid over] a period of 18 

months…such costs by way of equal monthly instalments there being no interest 

accruing on the principal sum,” and “$11,000.00…within 28 days of the date of the 
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Order.”  In one case the Chairperson ordered the fees to be fixed at the total of 

$4,000.00 with “such costs to be paid within 2 years, save that if the Respondent seeks 

to have the suspension lifted he shall provide evidence of payment of $40.00 per week 

from the date of this Order to the date of the review, such payment to be made either by 

periodic payment or as a lump sum.”  

  

Liberty to apply for review of the Orders 

In nine of the files the Orders contained no provision as to the parties making a 

future application. In the remaining files, excluding the two in which the Charges were 

dismissed, the Orders included a general “liberty to apply” or provided for the liberty to 

apply “on giving not less than 7 days notice to the other party.” In only one file did the 

Chairperson Order liberty for the nurse to apply “to the Chairperson for direction.”  

 

SECTION 2: REASONS FOR THE DECISIONS AND ORDERS 

In each case the Chairperson, on behalf of the Professional Conduct Committee, 

provided the reasons for their decisions and thereby the basis upon which the Orders 

were founded. The Reasons for determinations and Orders were described in terms of 

their applicability to the facts in each particular case. However, there were a number of 

factors that emerged from the Reasons for decisions that were found to exert a 

significant impact on the outcomes. These factors, as in the previous chapter, will be 

presented under the sub headings of Structure and policy, Professional and Process.  

 

Structure and Policy 

In the sexual misconduct cases it was found, that from the time of lodging a 

complaint through to the ultimate hearing and determination, the matters were pursued 

through the disciplinary process in accordance with the relevant legislative and policy 

frameworks. The legislation that was found most significantly to affect the progress and 

outcomes of the cases were the Nursing Act 1992 (Qld), the Nursing Act 1976 (Qld), the 

Health Rights Commission Act 1991 (Qld), Anti Discrimination Act 1991 (Qld) and the 

Criminal Code 1995 (Qld). The policy documents relevant to outcomes were those 

generated by the QNC with the most frequently referred to being, “The Position 

Statement of the Health Professional Boards on Sexual Relationships between Health 
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Practitioners and their Patients (Chiropractors and Osteopaths Board of Queensland et 

al., 2000).”  The legislation and policy that impacted on the outcomes of the sexual 

misconduct cases are presented in this section. 

 

The Nursing Act 1992 (Qld) and Nursing Act 1976 (Qld) 

The provisions of the Nursing Act 1992 (Qld), had a significant impact on 

outcomes. This was related to the interpretation and application of those sections 

relevant to the jurisdiction of the Council, and Committee, to progress the matters 

through the disciplinary process, the differentiation of matters as health or discipline, 

the imposition of limitations or suspension of registration or enrolment, the admission 

of evidence, and the procedural requirements for conducting a hearing and 

determination.   

 

Jurisdiction 

The Nursing Act 1992 (Qld) incorporates a number of provisions that serve to 

empower the QNC to initiate and maintain disciplinary proceedings against a nurse. 

That is, the provisions of the Act stipulate criteria which must be fulfilled in order for 

the QNC, and the disciplinary apparatus, to have the ‘jurisdiction’, or power, to respond 

to a complaint, investigate the allegations, prefer a Charge and refer it to the 

Professional Conduct Committee for hearing and determination. Where a complaint is 

lodged and investigated, a Charge laid, or a hearing and determination conducted, in 

circumstances in which the Act has not made provision, it is open to the nurse to argue 

that the proceedings must be abandoned for ‘want of jurisdiction’; that it is beyond the 

powers of the Council to pursue the matter or the Committee to hear the case. In a 

number of cases arguments were raised, on behalf of the nurses, as to the jurisdiction of 

the Council, and / or the Professional Conduct Committee, under the Act, to discipline 

nurses who had complaints lodged against them. The impact, on the outcomes, of this 

response to the Charges was found to be significant. If the nurse was to succeed with 

their argument the Charges would be dismissed for want of jurisdictional power and the 

nurses thereby continue to practise or, if their argument was unsuccessful the 

proceedings would continue with an eventual determination of guilt or innocence, and 

the subsequent handing down of Orders. The cases were also of importance in that they 
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necessitated an interpretation of the legislative provisions that govern the scope of the 

Council’s and Committee’s authority to discipline the profession.  

An interesting findings, in relation to the impact of jurisdictional issues on 

outcomes, was evident in a case where the nurse had been brought before the 

Queensland Nurse’s Registration Board under the Nursing Act 1976 (Qld) shortly 

before the Nursing Act 1992 (Qld) came into force. The allegations involved the sexual 

harassment of a junior staff member and resulted in the nurse being Charged, and found 

guilty of ‘discreditable conduct’ within the meaning of section 31 (1) (e) of the Nursing 

Act 1976 (Qld). The Orders required that the matter be “further dealt with within 12 

months.” However, as the Professional Conduct Committee was not established, under 

the new Act within this time, and the Board, constituted under the superseded 

legislation had been disbanded, there was no opportunity to constitute an inquiry before 

the time required to reach a final determination. Though the transitional arrangements 

are set out in sections 158 (2) and 159 (2) of the Nursing Act 1992 (Qld), in these 

particular circumstances the Professional Conduct Committee would have had no 

jurisdiction to take action against the nurse. The QNC was therefore unable to pursue 

the matter and, after obtaining an employer report, notified the nurse that “no further 

action would be taken.” Some six years later the nurse was again the subject of a 

complaint by a patient who alleged the nurse “breached the professional boundaries.”   

Section 100 of the Nursing Act 1992 (Qld) provides that where a “registered 

nurse; or an enrolled nurse; or a midwife; or other person authorised to practice nursing; 

contravenes a code of conduct, action may be taken…against the person on the ground 

of a contravention of the code of conduct.” The section therefore identifies, as one of 

the criteria necessary to lodge a complaint upon which the Council has the legal power 

to act, the subject of the complaint must be a “registered nurse,” “enrolled nurse” or a 

“midwife” within the meaning of the Act. In one case, legal counsel for the nurse 

argued that the Act did not cover conduct carried out when the person was not 

employed as a registered, or enrolled, nurse or midwife. That is, the Council did not 

have the legislative power to pursue a complaint made about a nurse if the complaint 

was generated in circumstances whereby the individual was not at the time working as a 

nurse within the terms expressed in the Act. Further, the Professional Conduct 

Committee did not have the jurisdiction to hear and determine Charges preferred by the 

Council on the basis that the nurse was, at the time the conduct occurred, employed in 

the capacity of “live-in carer” and not as a nurse. As stated by the barrister for the nurse: 
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The conduct to be examined must of necessity be conduct limited 
to conduct pertaining to the exercise of the powers, functions and 
duties or responsibilities attaching to the role of an enrolled 
nurse. 

 

The Queensland Nursing Council, in support of their power to discipline the 

individual supplied “Further and Better Particulars of the manner by which the 

Respondent applied the knowledge, skill and ability of an enrolled nurse in carrying out 

his duties,” even though his title, when the conduct occurred, was not that of ‘enrolled 

nurse’.  

In the Reasons for the decision, the Chairperson examined the relevant sections 

of the Nursing Act 1992 (Qld) concluding:  
 

…It is necessary for the Committee to exercise jurisdiction that 
the matter constituted by the Notice of Charge must be a matter 
in relation to which, if it had arisen under the Nursing Act 1976, 
an Inquiry could have been undertaken…The circumstances…are 
set forth in section 31(1)(e) …the section provides: 

(1) Where the Board considers it has reasonable grounds to 
suspect a nurse:- 

…. 

(e) had been guilty of gross negligence, malpractice or conduct 
discreditable to a registered nurse,… 

it may hold a full and proper inquiry into the matter in question 
and for that purpose shall notify the nurse of the matter suspected 
against her and of the time and place when and where the inquiry 
shall be held. 

 

After consideration of the relevant case law, and the application of the rules of 

statutory interpretation, the Chairperson rejected the submission that section 31 (1)(e) of 

the Nursing Act 1976 (Qld) required a: 
 

restricted meaning by an application of the ejusdem generis rule. 
The essence of this approach is that the terms “gross negligence” 
and “malpractice” are terms which are confined to conduct in a 
professional sense or pertaining to the role, duty and 
responsibilities of an enrolled nurse and this form a genus which 
should be used to restrict the meaning given to the more general 
term “conduct discreditable to a registered nurse” to conduct 
which, in a professional sense, amounts to conduct discreditable 
to a registered nurse. (Submission of barrister representing the nurse as 
contained in the transcript of the evidence)  

The Chairperson went on to determine that the Professional Conduct Committee 

had the jurisdiction to hear the Charge even though, at the time the conduct took place, 
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the Respondent was not employed as an enrolled nurse. The Chairperson on this issue 

stated: 
 

The Committee in this regard refer to subsection 36(1) of the Act 
which deals with criteria entitling a person to be an enrolled 
nurse. It is noted that as well as referring to medical fitness and 
proof of appropriate qualifications it is necessary for the 
applicant to establish that he or she is of good fame and 
character. Such a provision appears in the Committee’s view to 
allow for an examination of the general conduct of the applicant 
not merely conduct in a professional sense. There is thus no 
fiat…to infer that the intention of the Act in relation to an 
examination of conduct of an enrolled nurse should be narrowly 
confined so as to refer only to conduct restricted to conduct in a 
professional sense…I have not the slightest  hesitation in finding 
that the expression “discreditable conduct” in s.31 of the Nursing 
Act 1976 …does not necessarily mean in this case conduct in the 
course of performing duties as an enrolled nurse. It is necessary 
to show a nexus between such duties and the conduct 
concerned…I have concluded the necessary nexus to have been 
shown. I am quite satisfied that the Committee had jurisdiction.       

  

In one case the nursing agency, through which the nurse was seeking 

employment, lodged a complaint in relation to the conduct of the nurse. Section 102 (1) 

of the Nursing Act 1992 (Qld) provides that a “person aggrieved by the conduct of a 

nurse may…complain in writing” to the QNC. The issue therefore arose as to whether 

the nursing agency was, a “person aggrieved by the conduct,” as required under the Act. 

The nurse argued that the “person aggrieved by the conduct” would be the complainant 

and therefore, as the agency was not the actual recipient of the behaviour, it was not a 

“person aggrieved” and therefore had no capacity, under the Nursing Act 1992 (Qld) to 

lodge a complaint upon which the QNC could legally respond. In the alternative, 

however, the QNC successfully maintained that the section of the legislation may be 

validly interpreted so as the agency, in negotiating employment for the enrolled nurse, 

had an interest in the professional standing of the nurse and therefore was such a person 

under the Act. 

 

Referrals to protect the health of the nurse 

In four of the cases the nurses were referred to a Health Assessment Advisory 

Panel, with two nurses requesting the referral for a health assessment on their own 

behalf. The coordinating inspector in an Outline of Investigation Report noted that: 
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[h]istorically, Council’s approach to sexual misconduct matters, 
where the investigation outcome suggested prima facie 
substantiation, has been to prefer a charge for hearing and 
determination by the Professional Conduct Committee. The 
rationale for this course of action is to send a clear message to the 
profession that such conduct will not be tolerated and will be 
viewed harshly. Notwithstanding this…there are cogent reasons 
for not referring this matter to a hearing and treating [the nurse’s] 
case as a health concern.    

 

The Act makes provision for complaints to be dealt with as matters concerning 

health or matters concerning discipline. Under section 66: 
 

If Council is concerned that the condition of a person to whom 
this section applies may interfere with the person’s ability to 
carry out the functions of a registered or enrolled nurse, the 
Council may, and, if the person requests, must immediately, refer 
the person to the Health Assessment Advisory Panel for 
assessment. 

 

The impact of the health assessment reports on the outcomes of the cases was 

evident at several junctures and formed the legal basis, in a number of cases, for 

removing the complaint from the disciplinary framework, limiting or suspending 

registration or enrolment and constructing Orders. Where the nurse was referred to the 

Health Assessment Advisory Panel by the Council, or requested the referral themselves, 

the content of the report provided the Council with information upon which a 

determination could be made as to whether the behaviour of the nurse should be 

pursued as a matter of health or conduct. Complaints lodged against nurses, attributable 

solely to a nurse’s medical condition were, as stipulated under the legislative provisions 

of the Act, responded to as health matters and not referred through the disciplinary 

process. In addition, in those cases where the complaints continued to be processed as 

disciplinary matters, it was found that the content of the health assessment reports were 

incorporated into decisions by Council as to whether the licence of the nurse should be 

suspended, or limited, prior to Professional Conduct Committee hearings.  

As illustrated in the following extract from the Reasons for the decision, where 

reports were ordered by the Professional Conduct Committee at the Directions hearings, 

the content became evidence considered in making the determination and formulating 

the Orders: 
 

The Committee on reading the report of the clinical psychologist 
are left in no doubt as to the sincerity of the respondent’s 
remorse, and her desire to make atonement. 
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If the Professional Conduct Committee, at the completion of a hearing, ordered 

the nurse to attend a health assessment it was consistently required as a component of 

counselling or behaviour modification regimes required as conditions precedent to re-

applying for registration or enrolment at a later time. The Act empowers the 

Professional Conduct Committee to order such an assessment under section 114 if: 
 

The committee believes, on reasonable grounds, that a person 
against whom a charge has been preferred is suffering from- 

(a) an addiction to alcohol or drugs; or 

(b) another condition; 

that impairs the person’s ability to practise nursing or midwifery, 
the chairperson of the committee may, by written notice, direct 
the person to be assessed by the Health Assessment Advisory 
Panel. 

 

As indicated in the findings above, in a number of the cases, issues arose in 

relation to whether the nurses themselves were suffering from some form of mental 

illness or depression. The Reasons for the decision, given in a number of the cases, 

illustrate that in addition to the disciplinary issues, there were also issues in relation to 

how it was that the nurses were continuing to work in a health service environment, 

responsible for the care of others, when they themselves were in need of care. The 

Chairperson noted:  
 

The Respondent’s counsel referred the Committee to various 
matters in the Respondent’s life that at the time of the breach 
caused her to suffer a period of adjustment disorder accompanied 
by depression which rendered her vulnerable and needy herself. 

 

And in another case: 
 

[The nurse] presents with aspects of a victim’s stance. That 
means that [the nurse] himself feels like a victim and that his 
belief about himself includes that he is incapable of making the 
right choice or fixing things up. This is a dangerous stance for a 
professional person to hold as it diminishes the person’s 
perception of their level of responsibility. Whilst this stance 
primarily relates to [the nurse’s] personal life, it has a flow on 
effect into his professional life.    

 

In two cases in which the nurses themselves requested that Council refer them 

for health assessments they simultaneously admitted that they were undergoing 

counselling for “post traumatic stress disorder” and “obsessive compulsive disorder.” In 
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addition, one nurse admitted to a “significant psychopathology which made him more 

vulnerable to professional boundary transgression.”  

 

Suspension and limitations 

In eleven of the cases the registration or enrolment status of the nurses was 

altered prior to the hearing and determination of the matters by the Professional 

Conduct Committee. That is, before any evidence in support of the Charges laid against 

them was heard by the Professional Conduct Committee, the nurses had been suspended 

from practising, had cancelled their registration or enrolment, or had limitations or 

conditions imposed on their licences. Changes to the registration or enrolment status of 

the nurses, prior to hearings before the Professional Conduct Committee, were found to 

impact on the outcomes in various ways. The following extract, from the Reasons for 

decision, handed down by the Chairperson of the Professional Conduct Committee, 

provides insight into the impact that prior changes in enrolment or registration status 

had on the decisions make by the Committee: 
 

The nurse has suffered considerable hardship. The placing of 
conditions upon her registration by the Nursing Council…led her 
to being unable to work as a nurse from that time. She faces a 
further substantial period of cancellation.  

 

The impact of suspension or the imposition of limitations on the eventual 

outcomes, was also evident in cases where the nurses decided, in response, to leave the 

profession or permanently remove themselves from the particular clinical area. The 

hearings, in these cases often occurred with a non-appearance of the Respondent nurse 

or written communication indicating they had no intention to return to the profession, 

clinical area or, in one case, the country. In many of the cases the Committee’s Orders 

contained provisions that were consistent with the conditions or limitations imposed 

earlier by Council. In addition, it was also noteworthy, that Council considered the 

impact of changes to registration and enrolment status on proceedings outside the 

disciplinary process. In one case Council deferred the imposition of limitations on the 

practicing licence of the nurse on the grounds that there was a real potential, where a 

criminal trial was pending, for a change in registration or enrolment status to “infringe 

the right [of the nurse] to a fair trial.”  

In four cases the nurses were suspended from practising. The grounds upon 

which their suspension was founded, and the time in the process at which the 
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suspension occurred, varied considerably.  In one case the suspension, which was to 

remain in place pending the outcome of criminal charges, was based on the 

recommendations to Council by the Professional Standards Committee: 
 

That the licence be suspended under section 67 (1) Nursing Act 
1992…that your ability to continue to practise nursing is 
seriously impaired to such an extent that your patient’s health and 
safety could be at risk. As such your enrolment has been 
suspended. The reasons for the suspension are the seriousness 
and the multiplicity of the criminal charges regarding indecent 
dealing with the boys under the ages of 12 or 13 years.     

In a number of cases, the nurses were suspended under section 68 of the Nursing 

Act 1992 (Qld), prior to the initiation of an investigation. Suspension under this section 

took place in circumstances where Council was satisfied that there was “potential risk to 

the patient’s health and safety.” Nurses were also suspended, based on the 

recommendations of the investigating inspector, following the completion of the 

investigation. Consistently, where this occurred, the QNC determined a Notice of 

Charge would be issued and the registration of the nurse suspended until a hearing 

before the Professional Conduct Committee took place. The conclusions of the 

inspector, in these circumstances, are illustrated in the following extract from one case: 
 

the conduct of the nurse indicated his ability to practise nursing 
was seriously impaired to the extent that the patient’s health and 
safety could be at risk.  

   

Three of the nurses sought to voluntarily cancel, or relinquish their registration 

or enrolment. In one of these files the nurse voluntarily cancelled his registration after 

being notified by the QNC that his conduct was to be the subject of an investigation. 

Once the nurses were no longer registered, or enrolled, in Queensland, the Council was 

precluded from imposing limitations on their practising licences. However, the Charges 

could continue to be pursued if the alleged conduct had occurred while the nurses did 

hold a current Queensland practising licences. It was noteworthy that four of the nurses 

ceased to practise in the Queensland jurisdiction with three of them going overseas and 

remaining there throughout the investigation, hearing and determination of their cases. 

The imposition of limitations and conditions on the practising licences also 

occurred at various times.  Limitations and conditions were imposed before, during and 

on the completion of the investigations in five cases: 
 

in accordance with section 65 (1)(f) of the Nursing Act 
1992…the registration has been cancelled. In accordance with 
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section 65 (1) (d) of the Nursing Act 1992 [the nurse] is granted 
limited registration. [The] licence to practise as a registered nurse 
is subject to the following conditions…  

 

Limitations most frequently took the form of prohibiting the nurse from working 

within an identified environment, such as paediatric health care settings, psychiatric / 

mental health care settings and intellectually disabled practice settings. As an example, 

in one case the nurse was: 
 

Prohibited from practising in a psychiatric / mental health 
setting…required to authorise her employer to notify the Council 
in writing of any concerns regarding her conduct in relation to 
female patients…notify the Council within 7 days of the name 
and address of her nursing employer and the place of 
employment and, within 24 hours of obtaining employment in a 
nursing capacity, of the name and address of the new employer. 
The conditions to be reviewed at the completion of the 
investigation.  

 

The requirements of the limitations imposed on the practising licences of the 

nurses were also found to include; the “employer, in writing, notifying Council of any 

concerns regarding her conduct in relation to male patients,” the nurse “authorise the 

employer to provide reports to Council regarding fitness and competence to practise as 

a registered nurse and to notify Council immediately of any concern about fitness to 

practise” and precluding the nurse “from providing nursing care to female patients 

except under direct supervision.”  

In one file the employer accommodated the limitations and the nurse continued 

to work. However, in the majority of cases the limitations and conditions were found to 

have a significant impact on the ability of the nurses to secure employment. In one file 

the nurse unsuccessfully sought to have the decision, to impose limitations, reviewed as 

she had been “unable to find any nursing or non-nursing employment.” In another case 

a review was sought on the basis that the limitations effectively operated as if the nurse 

“was suspended.” In this particular file the nurse’s registration status was “cancelled 

non-financial non-renewal of licence” at the time of the investigation.    

The dilemma in these cases, created on the one hand by the harsh impact of the 

imposition of limitations on the nurse, and on the other hand, the competing obligation 

of the QNC under the Nursing Act 1992 (Qld) to ensure safe and competent nursing 

practice  through the imposition of limitations, is evident in the following exchange 

between the nurse’s solicitor, the Chairperson and the Council’s solicitor: 
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Chairperson: Is [the nurse] in employment at the moment? 

 Nurse’s solicitor: Not employed as a nurse. 

Chairperson: So, I take it he lost his employment. Is that right...? 

Nurse’s solicitor: He had a limitation placed on his licence which 
meant that he really couldn’t work in very many settings at all. 
He was working in a nursing home and he had been, originally, at 
[name of hospital where complaint initiated] and his employment 
was terminated...He was employed in a nursing home and a 
further limitation was placed. That meant that he would not be 
able to practise without the approval of the Queensland Nursing 
Council, in any particular setting... 

Chairperson: And you are saying, then, he sought their approval 
for practise in the nursing home setting? 

 Nurse’s solicitor: He did, and that approval wasn’t granted. 

Chairperson: ...it’s always of concern if people are without 
employment, especially if they are responsible for maintenance 
of a family and, whilst it is a serious charge, I would imagine that 
there are some types of settings where he would not pose a risk. 

Solicitor for the Council: ...the limitations are simply designed to 
protect the public so far as the Council is able to do, without 
jeopardising [the nurse’s] employment and the presumption of 
innocence pending a hearing. (Transcript of the evidence). 

 

Rules of Evidence and Standards of Proof 

One of the fundamental building blocks of our justice system is 
that a person cannot be found to be guilty of something unless 
they know all of the evidence that they’re going to face, so it is 
not just enough to know the charge. In my understanding of the 
law, they’ve really got to be appraised of the evidence that’s 
going to be put forward…it seems to me that it’s a fundamental 
principle of natural justice that the person has got to be appraised 
of the evidence against them. (Chairperson in Reasons for decision). 

 

Under section 105 (6) of the Nursing Act 1992 (Qld), the Professional Conduct 

Committee, in conducting a hearing: 
 

(a) must observe natural justice; and 

(b) must proceed as quickly with as little formality and 
technicality as is consistent with a fair and proper hearing of the 
charge; and 

(c) is not bound by rules or practice about evidence and may 
inform itself on any matter as the committee considers 
appropriate.  
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The Committee, as stated by the Chairperson in each case, “must be satisfied 

that the evidence meets the Briginshaw standard applicable.” The nature of the evidence 

placed before the Committee and the ‘weight’ accorded to it were found therefore, to 

have a significant impact on the outcomes of the cases. As stated by the Chairperson in 

the Reason for decision in one case: 
 

In order to find the Charge proven…the standard of proof 
required …is the civil standard…the test being on the balance of 
probability, the Committee is mindful of the words of the High 
Court in Rejfek v McElroy (1965) 112 CLR 517 at page 521… “ 
[T]he clarity of the proof required, where so serious a matter…is 
to be found is an acknowledgement that the degree of satisfaction 
for which the civil standard of proof calls may vary according to 
the gravity of the fact to be proved…”  

 

It was only in those cases where the evidence was proven to the requisite 

standard that the Committee was able to conclude it was: 
 

satisfied that the evidence meets the Briginshaw standard…and 
as a result find that the charges particularized in paragraphs…of 
the Particulars of the Charge are made out…and so have no 
hesitation in finding that the Respondent is guilty…as charged. 

 

A number of factors consistently emerged from the case files that demonstrated 

how the interactions between structure and processes impacted on the outcomes. As 

indicated earlier in this chapter, in the majority of the cases the nurses pleaded guilty to 

the charges. The evidence, in these cases though minimal, was therefore focused on cost 

issues. However, in those cases where the nurses defended the Charges there was a 

heavy reliance on testimonial evidence and the corroboration of this evidence given the 

circumstances in which the allegations arose. Combined with these issues was the effect 

of the evidential standard applicable to disciplinary proceedings, which precluded two 

of the nurses from successfully arguing that the Council could neither prefer Charges, 

or refer them to the Professional Conduct Committee for hearing, on the grounds that 

they had been acquitted of the charges in the criminal jurisdiction. These issues, which 

demonstrate considerable overlap, are presented below to illustrate their respective 

effects.   
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Testimonial evidence 

The types of evidence admitted into the proceedings included reports from 

psychologists and psychiatrists, in relation to the mental status of the nurses and / or the 

patients; reports from the Health Assessment Advisory Panel, as to the nurse’s mental 

status; and documents, generated by institutions and professional bodies identifying 

‘codes of conduct’, and ‘behaviour standards.’ In addition, evidence was presented in 

the forms of photos, diagrams and affidavits. Where the nurse was legally represented 

the evidence was predominantly in affidavit form. At the Directions hearing in one case 

the Chairperson stated: 
 

I make an Order that the evidence of the Respondent’s witnesses 
be on affidavit because otherwise there is just no orderly conduct 
in relation to the matter and it’s generally beneficial to all 
concerned to have the witness’s evidence on affidavit. It 
crystallises what they’re going to say and sort of focuses the 
mind early and allows the objection process that is set out in 
some of the later orders to proceed in an orderly fashion…saves a 
lot of costs for both parties at the time…but I don’t as a practice, 
ever make an Order that the Respondent must go on affidavit 
unless they choose to. 

 

Evidence was, however, given through the oral testimony of witnesses called by 

either party in response to subpoenas. The findings were, in cases where the nurses 

pleaded not guilty they frequently represented themselves in the proceedings, and were 

inclined to place considerable reliance on testimonial evidence to maintain their 

defence. The tendency of the nurses to subpoena several witnesses however was found 

in many of the cases to be indicative of their lack of understanding of the procedures, 

particularly in relation to standards of proof and the rebuttal of the allegations contained 

in the charges. As described by the Chairperson in one case: 

There was, with few exceptions, an absence of any helpful documentary 

evidence. Although the Committee heard from many witnesses, only a few in the 

Committee’s view gave an account of events that was uncoloured by their own 

investment in the outcome. 

The combination of a number of factors, including a not guilty plea when the 

defendant was self-represented, and the significant reliance on oral testimony resulted 

in hearings that were lengthy (one hearing taking place over nine full days) and 

requiring a high level of intervention from the Chairperson. In cases where the 

Respondents represented themselves, the Chairperson was frequently required to 
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intervene and provide assistance. The degree of assistance given was often quite 

substantial and went to the core of section 105 (6) of the Nursing Act 1992 (Qld) and 

how the term “consistent with a fair and proper hearing” should be interpreted. The 

following, from the transcript of evidence in one case, demonstrates the degree to which 

the Chairperson was required to intercede. It is notable, that despite the advice given by 

the Chairperson in this case, the Respondent continued to represent himself without a 

lawyer and thereby continued to require substantial assistance from the Chairperson to 

conduct his case: 
 

If you call them you can’t really cross-examine them. I mean if 
[the barrister for the QNC] doesn’t call them then in your case 
you have got plenty to go on with today – you know if [the 
barrister for the QNC] closes her case you’ve got sufficient 
evidence to go on with. It seems to me that you will either need 
professional help about declaring them hostile if you wanted to 
put them into the witness box, call them and then declare them 
hostile. I mean that’s no mean feat for a layperson. You would, if 
you’re going to conduct your own defence beyond the end of 
today then you would obviously have to have recourse to some 
legal help or to the legal books on that particular point. 

  

The following extracts from the transcripts of the evidence are presented to 

indicate two findings that consistently emerged from the content of the files and 

significantly impacted on the outcomes of the cases. First, the nurses frequently 

appeared to have no understanding of how to succeed in having information admitted 

into the proceedings in a way that satisfied the evidential requirements and potentially 

operated to defend the Charges laid against them. This was apparent from their attempts 

to give evidence from the bar table, lead their own witnesses through the evidence and 

respond to objections by legal counsel representing the other party. Many responded 

inappropriately and attempted to introduce evidence during cross-examination or after 

witnesses had stood down from giving evidence. The following is taken from the 

transcripts of the evidence and is part of the directions given by the Chairperson to an 

unrepresented nurse: 
 

You must not give evidence…because in doing so you seek to 
influence the evidence that the witness will give and your 
evidence from the bar table has no weight, because you are not 
under oath. If you are going to lead evidence from your own 
witness …then you will have to put that to this witness or make 
that suggestion to the witness, so that she is given the opportunity 
to comment…if you want to in your own evidence deny that 
there has been any sexual intercourse, then you are going to have 
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to suggest to this witness at some point in time that she is 
lying…So that she has a fair chance to comment. It is no use 
bringing evidence of your own forward that you haven’t given 
counsel’s witnesses an opportunity to comment on. 

 

And in another case: 
  

The difficulty that you face in calling your witnesses in this way 
– its entirely a matter for you – but in doing so you do expose 
yourself to a charge of then later tailoring your evidence to match 
that of your witnesses because in the normal course, witnesses 
can not stay in a room whilst another witness gives evidence. 
Normally, you would go first. … all that the Queensland Nursing 
Council’s barrister seeks to do at this time is to forewarn you that 
what you are doing will attract negative comments from him 
later, so that you are not surprised by that negative comment, and 
so that you might reconsider your position if you saw fit. 

 

The second finding was that legal language and concepts repeatedly posed 

difficulties for the nurses who mounted their own defence. The transcripts of the 

evidence, contained extensive and lengthy sections where the Chairperson, and, in some 

instances, the barristers representing the other party to the proceedings, attempted to 

clarify the language, concepts, requirements or procedures. The following exchange in 

which the nurse, representing himself, attempted to cross-examine the complainant 

provides but one of numerous examples of the difficulties the nurses experienced: 
 

Respondent: …I also maintain that I never thought you were 
divine. 

Barrister for the Council: I object. That’s something that she 
can’t answer, Madam Chair. 

Chairperson: No, she can’t answer that, you see. 

Respondent: Madam Chair she is maintaining that I have said 
that. 

Chairperson: Yes, but you didn’t put that to her. You put to her 
something different. It was objective truth. 

Respondent: I stand corrected, Madam Chair. …I put it to you 
that I never found you divine. 

Barrister for the Council: No. 

Chairperson: No, no,  “never said…you never said.”    

 

And in another case, again in cross-examination by the self represented nurse: 

  

Respondent: Did you give me your silent phone number? 
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Witness: I did not. 

Respondent: You did, and in front of witnesses, I submit. 

Barrister for the Council: I object to the submission or the 
comment. It wasn’t a question. 

Chairperson: Yes. You’ve got to keep it to questions. 

Respondent: …When you add on “submit,” it becomes a 
question, I submit? 

Chairperson: No, no, no, submit is a submission. 

Respondent: I suggest that you did…Are you aware there were 
witnesses present when this occurred? 

Barrister for the Council: …You should indicate who the 
witnesses were. 

Respondent: The witnesses were [names]. 

Chairperson: The witness has denied the event…the witness has 
denied that it occurred. 

Respondent: Yes. 

Chairperson: So it’s very hard then to ask for a question to say to 
her whether or not she gave you her phone number. She’s said 
no…. 

 

Corroboration 

The allegations, by their very nature, were unlikely to have been witnessed or 

have occurred in any public area. When this aspect is combined with the fact that the 

majority of the complainants were experiencing some form of mental illness, or degree 

of dementia, or were minors, the issue of proof becomes problematic. The statement 

made by a barrister for the QNC in one case exemplifies the situation in most of the 

cases; “it is one reliant entirely on the credit of the witnesses.” And so it was, that the 

Professional Conduct Committee consistently referred to the difficulties of determining 

credibility, corroborating evidence and the necessity to satisfy the requisite standard of 

proof. The following statement by the solicitor for a nurse, taken from the transcript of 

the evidence, provides an illustration of the significance, and potential impact on 

outcome, of uncorroborated evidence where the complainant is the only person who can 

testify in relation to the allegations: 
 

my client has pleaded guilty to the charge. It would have been 
very easy for him to plead not guilty to the charge and suggest to 
the Committee that [the complainant], even on her own version, 
gave no indication orally to him that she wasn’t consenting to 
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what was occurring and that his advances were unwelcome. He 
could also have lied about it and said that she encouraged him. 
There was no witness to what happened.  

 

The physical or mental condition of the patients, at the time of the alleged 

conduct, was considered by the Professional Conduct Committee as a significant factor 

in weighing the evidence. The findings indicated that the majority of allegations, of 

sexual misconduct, were made by patients while they were undergoing treatment for 

some form of mental illness, or cared for in relation to a level of dementia. The 

complexity of making a determination in such circumstances is evident in the following 

exchange between the Chairperson and the solicitor for the Respondent nurse: 
 

Chairperson: There’s no one in the hospital setting who can give 
any evidence of familiarity between [the patient] and the 
Respondent? 

Solicitor: I will have to refresh my memory with the statements. 

Chairperson: Yes, because of the seriousness of the Charge and 
the difficulty we face with an absent Respondent any 
corroborative evidence would be strongly advisable…on a legal 
basis this might be a very difficult case to prove and being 
mindful of the emotional distress that could be caused to a 
vulnerable individual, by the Committee not accepting her 
evidence…especially given the patient’s current condition which 
is indeed unfortunate and given the nature of the bipolar disorder, 
flights of fantasy are unfortunately a feature of the disorder…I 
would ask the Council to proceed with caution very mindful of 
the damage that could be done to the witness…by any possibility 
of a finding that her evidence was not of sufficient strength to 
convince the Committee to act against [the nurse]. 

 

The difficulties of satisfying the standard of proof required, when the 

complainant is unwell and there are no witnesses to the alleged behaviour, was not 

confined to those patient where mental health was an issue. In one case the Chairperson 

concluded:   
 

There was no corroboration of the version of the events as 
described by the complainant and she was relying on the 
sensation of being touched only. It was not possible to 
conclusively determine, given her then medical condition, that 
she had been indecently touched by [the nurse]. It was 
conceivable that the complainant could have mistakenly 
interpreted the movement of the leads of the machinery to which 
she was attached as touching. The Committee dismissed the 
charges but made no order as to costs.  
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The inability of the complainants to provide corroborating evidence was found, 

in a number of the cases, to be related to their perceptions of powerlessness. That is, 

their relationship with the nurse was such that they were either unclear as to what had 

occurred and, or, felt intimidated by the fact that the nurse may be able to affect their 

future care. These circumstances frequently resulted in the complainants not disclosing 

the events at the time they occurred. This is evident in the following extracts, from the 

Outlines of Investigation Reports, where the patients had not immediately reported the 

conduct:  
 

She explained that she was confused, concerned and scared about 
the incidents and decided the best thing to do would be to wait 
until just before she was discharged before telling anyone about 
the events. [In a conversation with another nurse the patient had 
asked]; “ If a person was a really nice person but they’d done 
something wrong, would you tell someone or would you keep it 
to yourself?”  

 

And in another matter the complainant, who had been a visitor at the time of the 

incident, stated: 
 

I talked to my sister…she said I should tell someone but said 
people may think I am going nuts and do or say nothing so I gave 
it more thought and thinking how to tell and who, when I saw the 
nurse again my skin crawled and I got uptight and worried…and 
not knowing what to do…  

  

There was therefore, a difficulty in relation to securing the credibility of the 

complainant’s evidence in circumstances where there were no witnesses and the 

allegations had not been contemporaneously reported. In fact, it was often quite some 

time after the event that the complainants sought to disclose their allegations or lodge 

their complaint with the employer, the Police, the HRC or the QNC.  

It was noteworthy that in those cases where the nurses failed to seek legal 

representation and / or appear at the hearing and / or file evidence in their defence, the 

evidence of the complainant was accepted as uncontradicted. As stated by the 

Chairperson in relation to the uncorroborated evidence of a psychiatric patient: 
 

But their evidence is uncontradicted. I mean, if evidence is 
uncontradicted and unchallenged unless its inadequate 
evidence…her evidence because of his non-appearance is 
uncontradicted.  
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History within the court system 

In four cases the nurses were charged with criminal offences based on the same 

facts as those founding the disciplinary proceedings initiated by the QNC. These cases 

are included to illustrate the unique role that legislation, such as the Nursing Act 1992 

(Qld), was found to play in the regulation of the nursing profession. As demonstrated in 

the following examples, there was a recognition by the Courts, that the application of 

the evidential standards, as dictated by the Nursing Act 1992 (Qld), and the case law, 

served the purpose of ensuring outcomes that specifically address the discipline of the 

nurses as part of the regulatory role of QNC.   

In two of the matters the nurses pleaded guilty to the criminal charges based on 

the evidence before the District Court. In one of these cases (The Queen v Shane 

Anthony Casey, 2000), the QNC determined, based initially on the “seriousness and 

multiplicity” of the criminal charges, and the guilty plea, to suspend the nurse  

“pursuant to section 67 of the Nursing Act 1992 (Qld)…and prefer a Charge [to be 

heard by the Professional Conduct Committee] relying on section 31 (1)(a) of the 

Nursing Act 1976. The Council, effectively in ‘following on’ from the criminal outcome 

decided that: 
 

The nurse had pleaded guilty to two charges in the District Court. 
The Charges were in respect of indictable offences and 
convictions were recorded…Given the gravity of the offences it 
was considered that it was not necessary to wait until the 
remaining five charges were dealt with by the Courts. Nor any 
need to investigate the original complaint made to the Council. 

 

In two other cases, the nurses attempted to avoid the disciplinary process by 

arguing that they had, based on the evidence placed before the Court, either been 

acquitted of the charges or had the charges against them discharged for want of 

evidence. On these grounds they appealed to the Courts against the decisions of the 

Council to continue to pursue the complaints lodged against them. The legislative basis 

for such an appeal is contained in section 137 of the Nursing Act 1992 (Qld). The 

section provides that a nurse, “who is aggrieved by a decision or order [of the Council] 

…may appeal against the decision or order to a District Court Judge.” The District 

Court confirmed that when the Council exercises its discretion under s. 104 of the 

Nursing Act 1992 to prefer a charge against a person and to refer the matter to the 

Professional Conduct Committee, it makes a “decision” within the meaning of that term 
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in s. 137 (1)(b) of Nursing Act 1992 (Qld). The right of the nurse to appeal that 

decision, coupled with the Judges power after hearing an appeal, “to make such orders 

as the Judge considers just” (s.137 (d)), may therefore be viewed as equivalent in 

character to the supervisory jurisdiction (Walton v Gardner, 1993).  

In one case in which the nurse had been charged with “indecent dealing with a 

child under 16 years with circumstances of aggravation” the District Court Judge 

directed the jury to return a not guilty verdict on the basis that there was “insufficient 

evidence on which a jury could convict.” Judge Wolfe stated to the jury: 
  

After hearing a lot of the evidence in this case you will recall that 
this man is charged with a most serious crime…you will know 
that no person is guilty unless his guilt is proved beyond 
reasonable doubt …However, this is not one of these cases… 
(Quinn v Professional Conduct Committee and Queensland 
Nursing Council, 1997).  

 

The Council determined however, despite the not guilty verdict in the criminal 

jurisdiction, to prefer a charge and amend the Particulars to include new allegations. 

Although the Chairperson directed that the Charges were to be dealt with separately 

“due to the prejudicial nature of the evidence” the initial Charge was withdrawn by 

consent, prior to the hearing, on the basis that the nurse gave a written undertaking not 

to repeat the behaviour that gave rise to the complaint.   

In the other case the nurse was found not guilty in the Criminal Division of the 

District Court in respect to the charge that he had  “unlawfully and indecently assaulted 

the patient,” within sections 337 (1) and (3) of the Criminal Code (Qld). However, the 

QNC issued a Notice Of Charge that he was: 
 

Guilty of conduct discreditable to an enrolled nurse within the 
meaning of section 31(1)(e) of the Nursing Act 1976. Particulars 
of that Charge were that the appellant sexually harassed a patient 
of [the] hospital. 

 

The nurse lodged an appeal in the District Court arguing that he had been 

acquitted of the Charges. He sought Orders dismissing, and setting aside the Charges 

pending before the Professional Conduct Committee, and directing the Committee to 

take no further steps towards a hearing and determination. The practical impact of the 

difference between the evidential standards, in terms of outcome, is apparent in the 

judgement of Wylie J. who stated, after considering the relevant case law, in dismissing 

the nurse’s appeal: 
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It is important that those who, by reason of misconduct, are 
unsuited to continue as nurses or deserving of some other penalty 
are identified…that a nurse is subject to two controls or 
disciplines. The first- that of the criminal law – a nurse shares 
with all citizens of this State. The second is an incident of 
membership of the nursing vocation and registration as a nurse. 
Certain conduct may render a nurse liable to be dealt with both in 
criminal proceedings and in proceedings under the Nursing Act. 
Parliament has not said that such a nurse can be dealt with once 
only…The proposition that acquittal upon a criminal trial will not 
prevent disciplinary proceedings arising out of the same facts is 
well established…that is because both the onus of proof and the 
purpose and focus of the proceedings are different…Special rules 
apply on such a criminal charge…the charge must be proven 
beyond reasonable doubt…The Charge brought against the 
appellant in the Professional Conduct Committee is one of a 
different offence though the patient’s evidence as to what acts 
allegedly occurred will remain the same (at least in theory). That 
charge has only to be proved on the balance of probabilities 
although the Committee will have regard to the seriousness of the 
charge so far as the appellant is concerned. That “civil” standard 
is lower that the criminal standard. That circumstance derives 
from the law and no unacceptable injustice or unfairness can 
arise from that alone. 

 

The determination and orders 

Section 116 of the Nursing Act 1992 (Qld) contains a range of actions, any one 

or more of which, the Professional Conduct Committee may impose in the form of an 

Order “on the hearing of a charge against a person, [and finding] a contravention of a 

code of conduct proved.” There is however, no code of conduct against which the 

Professional Conduct Committee can assess the behaviour. In those cases where the 

nurses did not plead guilty to the charges, the Committee was required to examine the 

evidence and make a determination as to whether the behaviour amounted to an offence 

within the meaning of section 31 (1)(e) of the Nursing Act 1976. Once guilt had been 

established the Committee was empowered to formulate the terms of the Orders.  

The terms contained within the Orders handed down by the Professional 

Conduct Committee must be consistent with the Nursing Act 1992 (Qld). A significant 

issue, that impacted on the outcome at this stage therefore, was the interpretation of the 

purpose of the Nursing Act 1992 (Qld) and consequentially the role of the Committee in 

carrying out that purpose. Section 3 of the Nursing Act 1992 (Qld) states that the 

“objective of the Act is to make provision for ensuring safe and competent nursing 
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practice.” While the legislation mandates that the decisions of the Committee, as to 

outcomes, must be consistent with that objective, in a number of the cases the outcomes 

reflected a broader perception of the role. As stated by the Chairperson: 
 

The punishment envisaged in the proposed order appears to the 
Committee to countenance the extremely serious nature of the 
admitted conduct. The Committee is keen for nurses to realise the 
gravity with which the Committee views any charge concerning 
any element of sexually inappropriate behaviour towards a 
patient. The behaviour cannot be tolerated as it must lead to a 
diminution of the high regard in which nurses are held in the eyes 
of the general public. 

 

 This is also evident in the range of terminology employed by the Chairperson 

when considering the appropriateness of the Orders in light of the Committee’s 

disciplinary function: 
 

Is not only a protective and rehabilitative one but also one which has a deterrent 
aspect, in that Orders made should act as a deterrent to possible offenders…In 
this way the Committee believes that safe nursing practice on the part of the 
Respondent is assured and the interests of the public are protected, but that the 
Orders are not unduly punitive…Nevertheless he faces a substantial 
punishment…It is to be hoped that any nurse contemplating conduct amounting 
to sexual boundary violation will be more than deterred by the punitive aspect of 
the Orders made in this case.  

  

It was noteworthy that although section 116 of the Nursing Act 1992 (Qld) 

empowers the Committee to make Orders for the imposition of conditions on the 

practising licences, it appeared evident that there were practical difficulties in requiring 

compliance. As an example, in a number of the cases the Orders included the 

requirement that the nurses undertake study of their own case with a senior educational 

nurse. However, simultaneously the nurses also had their registration suspended and 

therefore were not licensed to practice or, were subjected to limitations which rendered 

them unable to secure employment. The following exchange, taken from the transcript 

of the evidence in one case, highlights some of the potential difficulties associated with 

compliance:  
 

Nurse’s Solicitor: What sort of support will be provided for [the 
nurse] so that he can achieve all this, given that he won’t be 
clinically practicing and he may not have access or be in touch 
with what’s actually happening in the clinical 
environment…Given he is financially disadvantaged, would there 
be any additional costs to [the nurse] …if Council sought an 
educator to assist him in the matter to achieve these Orders…so 
that he can achieve this to be re-registered? 
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Chairperson: It wouldn’t be a cost to him of providing a nurse 
educator because he’s already financially disadvantaged by not 
working. 

Solicitor for the Council: Well the Orders contemplate that any 
cost that is payable in respect of the senior educational nurse’s 
time is payable by the Respondent. Bearing in mind the onus is 
on him to be able to prove that he’s a fit and competent person to 
come back onto the register, it shouldn’t be imposed on Council 

 

The wording of section 116 (4) of the Nursing Act 1992 (Qld) was frequently 

raised in cases where the parties had not reached agreement on the awarding of costs. 

Given that in a number of the cases the amounts payable by the nurse were substantial, 

it was evident that the interpretation of this section of the Act had a significant impact 

on the outcomes. The section refers to two types of costs; first, “[A]ll costs in relation to 

a hearing before the committee are payable by the council unless the committee orders,” 

and second, “on finding the charge proved, that the costs of the proceedings to be paid 

by the person” These sections were to be read, according to the Chairperson, in the 

following way: 

Given the distinction between the two references to costs in the 
section the Committee conclude that the “costs in relation to the 
hearing” are not the same as the “costs of the proceeding.” It 
appears to the Committee that the legislative intention is that the 
first reference to “all costs in relation to hearing,” refer to those 
costs incurred in empanelling the Committee and incidental costs 
associated with the hearing, for example the costs of the 
shorthand reporters, the costs of the provision of the electricity 
and the telephone...costs which allow the Committee to fulfil its 
legislative function. The other type of costs referred to being “the 
costs of the proceedings” the Committee holds to be costs which 
whilst they may include the costs associated with the 
fundamental exercise of its function by the Committee that is “all 
costs in relation to a hearing” refer also to the costs of the 
proceedings exclusive of those earlier mentioned costs and so are 
the legal costs of each party.  

 

In a number of the cases it was found that the Chairperson referred, in providing 

Reasons for the decisions, to the financial impact of the Orders. These observations 

were most often related to the cumulative effect of the suspension of the nurse’s 

practicing licence, the imposition of conditions or limitations, and the amounts awarded 

in the form of costs. It was an interesting finding however, in one case, that the 

Chairperson alluded to an attempted “balancing” of factors to be taken into account:   
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It’s relevant…to put the other documents before the Committee 
including documents as to hardship because the Committee are 
always mindful of people’s personal situation and whilst the 
Committee have to protect the public and certainly there is an 
element of punishment in the Orders, nevertheless…if a 
punishment extends to…very real financial hardship …where 
you’ve got difficulty maintaining the mortgage on your home and 
things like that …all of those things are relevant for the 
consideration of the Committee. (Chairperson in Reason for decision). 

 

Health Rights Commission Act 1991 (Qld) 

The interplay between the Nursing Act 1992 (Qld) and the Health Rights 

Commission Act 1991 (Qld) was found to necessitate the referral of complaints from the 

QNC to the Health Rights Commissioner in the majority of the cases.  In one case the 

Director of Nursing forwarded a patient’s complaint to the HRC and in two cases the 

complainants themselves lodged their allegations directly with the HRC. In eleven cases 

the QNC, who was initially in receipt of the complaints, referred them, in compliance 

with the legislation, to the Commissioner for assessment under section 69 of the Health 

Rights Commission Act 1991 (Qld).  The remaining cases however, did not fall within 

the legislative provisions as the nature of the complaints involved allegations of a 

sexual nature in relation to individuals who were not patients or clients within the health 

service context. All cases referred to the Commissioner, for assessment, were referred 

back to the QNC for investigation. The basis for their return being predominantly that 

they originated from complaints about the “standards of practice” and therefore “were 

best handled from the outset by Council.” Under section 123 (3) of the Health Rights 

Commission Act 1991 (Qld) the QNC can take no further action until the Commissioner 

has completed the assessment. The impact of the ‘circular nature’ of this referral 

process on outcome therefore, was found in the length of time between the lodging of 

the complaint and the final outcome.  

 

Anti Discrimination Act 1991 (Qld) 

Three of the cases involved allegations of sexual misconduct in the form of the 

“harassment” of a colleague. The Notice of Charge in these cases is illustrated in the 

following Charge brought against one nurse:  
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…you sexually harassed …a registered nurse precepted by you, 
by:- 

(a) making unsolicited remarks with sexual connotations; and/or 

(b) making unsolicited requests for sexual favours; and/or 

(c) performing unsolicited acts of sexual intimacy. 
 

 

In only one case however, did the Committee in the Reasons for decision 

consider whether conduct amounted to sexual harassment within the definition 

contained in sections 119 and 120 of the Anti Discrimination Act 1991 (Qld). These 

sections state:  
 

Sexual harassment happens if the person:- 

(a) makes a remark with sexual connotations relating to the other 
person ; or 

(b) engages in any other unwelcome conduct of a sexual nature in 
relation to the other person; 

and the person engaging in the conduct described in 
paragraphs…(c) or (d) does so:- 

(c) with the intention of offending, humiliating or intimidating 
the other person; or 

(d) in circumstances where a reasonable person would have 
anticipated the possibility that the other person would be 
offended, humiliated or intimidated by the conduct. 

The circumstances that are relevant in determining whether a 
reasonable person would have anticipated and possibility that the 
other person would be offended, humiliated or intimidated by the 
conduct include: 

(a) the sex of the other person; and 

… 

(e) the relationship between the other person and the person 
engaging in the conduct; and 

(f) any other circumstances of the other person. 

    

Criminal Code 1995 (Qld) 

As identified in the foregoing, a number of the nurses were charged with 

criminal offences under the Criminal Code 1995 (Qld), while simultaneously involved 

in disciplinary proceedings initiated by the QNC. The criminal charges laid against the 

nurses included, indecent assault, indecent dealing with a child under the age of 16 

years under your care for the time being, indecent dealing with a child under the age of 



 155

 

16 years with circumstances of aggravation and unlawful and indecent dealing with a 

child under 12 years. In addition to the issues discussed previously the impact of the 

Criminal Code 1995 (Qld) on the disciplinary outcomes was found to lie in the 

propensity for the QNC, and the Professional Conduct Committee, to await the 

outcomes of criminal proceedings before pursuing the disciplinary agenda, and where 

relevant to any of the facts in issue before the Professional Conduct Committee, admit 

that evidence that had been gleaned from the criminal trials.  

 

Professional factors 
 

The Committee hopes that members of the profession will not 
commit sexual boundary violations because their commitment to 
ethical practice makes any such breach of duty to the patient, 
repugnant….This fact alone, given the harshness of the penalties 
accepted as appropriate, should act as a deterrent to any violation 
by a nurse of nurse patient sexual boundaries. (Chairperson, Reasons 
for Decision). 

 

In the sexual misconduct cases complaints were lodged with the QNC in relation 

to fourteen registered nurses; six of whom had previously held psychiatric or mental 

health registration, and four enrolled nurses.  Eleven of the complaints were sent to the 

QNC by Directors, Executive Directors or Assistant Directors of Nursing, three by 

patients, two by the HRC, one by a Regional Manager and one by a District Manager. 

Male nurses were charged, based on allegations involving fifteen females and one male, 

and female nurses were accused in relation to their conduct with one male and one 

female. In three of the cases the allegations related to behaviours involving work 

colleagues and in one case the conduct was targeted at the mother of a patient. In the 

fourteen remaining cases the conduct involved individuals who were, or had been, 

patients or clients of the nurse.  Eight of the complainants alleged the conduct occurred 

within the hospital or health care institution while they were working or undergoing 

treatment as an in-patient. In five other cases the complainant alleged the conduct had 

occurred both in, and out, of the hospital environment. That is, where the complainants 

were patients or clients of the health facility, the conduct had been initiated during the 

patient’s hospitalisation and thereafter persisted when the patient was no longer 

requiring in-patient care. Five of the cases involved charges arising from conduct that 

took place outside the institution or after the patient or client had been discharged.  
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In every file the Charge laid against the nurses was that of ‘conduct 

discreditable’. The significance of the professional factors to outcome therefore, lies in 

the Professional Conduct Committee’s assessment as to whether the conduct of the 

nurses, carried out in the professional context, amounts to ‘conduct discreditable.’ Other 

than the individual Particulars founding the Charges in each case, the Charges 

characteristically read as follows: 
 

NOTICE IS HEREBY GIVEN pursuant to the provisions of the 
Nursing Act 1992 that the Queensland Nursing Council has 
preferred the following charges against you:- 

1. You have been guilty of conduct discreditable to a registered 
nurse within the meaning of Section 31 (1) (e) of the Nursing Act 
1976 in that between....[dates] you, whilst employed as a 
registered nurse at the Mental Health Unit, [hospital] , 
transgressed professional boundaries in respect of [ “the patient” , 
complainant], an inpatient of the said hospital, by:- 

 … 

2. You have been guilty of conduct discreditable to a registered 
nurse within the meaning of Section 31 (1) (e) of the Nursing Act 
1976 in that on one occasion between....[dates] you, whilst 
employed as a registered nurse at the Mental Health Unit, 
[hospital] , engaged in sexual intercourse with [ “the patient,” 
complainant], at your flat when:- 

 … 

3. You have been guilty of conduct discreditable to a registered 
nurse within the meaning of Section 31 (1) (e) of the Nursing Act 
1976 in that between [dates] you used your position as a 
registered nurse employed at the Mental Health Unit, [hospital] 
to take advantage of, and exploit, [the patient], a former 
psychiatric inpatient of the said Mental Health Unit, by engaging 
in a sexual relationship with her.    

   

The actual behaviours of the nurses, giving rise to the Charges, were different 

from case to case and, as illustrated above, were identified in the Particulars of each 

Charge. However, there was a substantial overlap in the general nature of the conduct, 

to the extent that it violated any semblance of professionalism. This is illustrated within 

three broad categories of; ongoing sexual relationships, short-term sexual gratification 

and the sexual harassment of colleagues. The Professional Conduct Committee, in 

reaching decisions and making Orders, considered these violations of professionalism in 

light of criteria that were consistently applied regardless of the individual facts. The 

impact on outcomes, of the Professional Conduct Committee’s assessment of the 
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conduct of the nurses against these identified criteria, are presented in the section to 

follow. 

  

Ongoing sexual relationships 

The findings indicated that the length of time, over which the nurses had had an 

ongoing interaction, or relationship, with the patient or clients had little impact on the 

outcomes of the cases. In one file where the ‘sexual liaison’ had taken place over a 

period of four weeks the Orders stated that the “[R]espondent is not entitled to reapply 

for registration as a Nurse, or apply for enrolment as a Nurse, until…a period of six 

months from the date of these orders has elapsed.” In two other cases; one in which the 

nurse and ex-patient had been sharing a home for three years, and one in which the 

nurse and ex-patient had a relationship described as “being on – off for some eight 

months” the Orders prohibited the nurses from reapplying for registration, or applying 

for enrolment as nurses, “until a period of 12 months from the date of the orders has 

elapsed.”  

The Particulars of the Charges in these cases predominantly used terms such as, 

“[Y]ou abused the position of influence and trust which you held…by virtue of the 

nurse-patient relationship” and, the nurse “would have been aware that [the patient] was 

vulnerable.”  

The evidence however, indicated that, in a number of the cases, the nurses were 

unaware at the time that their conduct could leave them open to allegations of having 

committed a boundary violation. As argued by a nurse in his submission to the 

inspector, he: 
 

had never acted in a manner that was untrustworthy in a 
professional capacity…the issue of the breach of the Health 
Service Act occurred in the honest but mistaken belief that the 
Code of Conduct applied only to him during working hours or 
where a former patient was undergoing further treatment. He had 
never been trained in any of the aspects contained in the ‘Position 
Statement of Health Professional Boards on Sexual Relationships 
between Health Practitioners and their Patients.’    

 

This admission was consistent with the interpretation of the psychologist’s 

report which the Chairperson held to suggest: 
 

The Respondent at the time of entering the relationship had a 
genuine but much mistaken belief that his conduct in forming the 
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relationship [after discharge] was not improper. He has since 
been disabused of this belief.    

 

Although in one of the cases the ex-patient was not the complainant, in the 

remaining cases the patients or ex-patients had initiated the complaint with either the 

hospital, the QNC or the HRC. There was also a tendency for the lodging of a 

complaint to coincide with the disintegration of the relationship, in whatever form the 

relationship had taken. As noted by the Chairperson in the Reasons for decision in one 

case: 
 

It is on the termination of the relationship by the Respondent that 
a complaint was made. This is a pattern that is not infrequently 
seen when nurses commit sexual boundary violations…nurses 
would do well to remember that if they wish to end such a nurse 
patient relationship they are at risk of exposure and the penalties 
that follow upon it. 

 

In three of the files the nurses were also charged with ‘discreditable conduct’ in 

relation to having “dishonestly appropriated” various medications. The evidence 

indicated that the nurses, on entering a relationship with the patients outside the health 

care institution, sought to alter their medication treatment regimes by recommending 

they cease the drugs prescribed and commence other medications. The significance of 

these charges on outcome lies in the almost peripheral nature in which they were 

considered in the Reasons for the decision and the outcomes in each of the cases. In one 

case the QNC withdrew the Charge. This decision was based on the lack of evidence, 

the fact that it had been three years since the event and the nurse had, by that time, left 

the country and warranted not to return. In one of the remaining cases, though the 

Charges were proven, the Chairperson conceded, “it is accepted by the Nursing Council 

that the misappropriation amounted to a minor misdemeanour in that the quantity of 

medication concerned was minimal.” In the remaining case the Committee held that the 

while it: 
 

was willing to find the supply and / or administering of drugs 
referred to in …the Notice of Charge the Respondent 
compromised the health and safety of the patient…it is unwilling 
to find that the supply of morphine to [the patient] enlivened her 
previous opiate addiction.  
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Short-term sexual gratification 

The range of conduct, upon which the Professional Conduct Committee based 

their decisions as to whether the nurses were guilty of ‘conduct discreditable’ varied 

considerably. The findings however indicated that in relation to those nurses who had 

behaved toward the patients and clients in a manner suggestive of a short-term sexual 

gratification rather than within a context of a relationship, the professional expectations 

of the Committee remained constant. The types of behaviours included the nurses; 

“engaging in sexual intercourse with the patients,” “in possession of pornographic 

materials involving children,” in “possession of photographs of themselves urinating 

and defecating” at their workplace, “indecently dealing” and “assaulting” minors, 

utilizing “confidential information of a patient’s home address” to visit uninvited and 

then placing the patient in a position where she felt “uncomfortable, scared and very 

upset that her privacy had been invaded,” engaging in “inappropriate and imprudent 

conversation…and physical contact” with a patient, “exposing [the nurse’s] penis to the 

mother of an inpatient at the hospital,” “sexually harassing” a patient,  “laying on top 

[of aged care patients] when there was no medical reason to do so,” and “kissing [an 

aged care] patient…on the lips when there was no medical reason to do so.” 

Consistent with the response of the QNC to those nurses who had become 

involved in a relationship with a patient, the nurses participating in these short-term 

sexual gratification types of behaviours were also charged with “conduct 

discreditable…within the meaning of Section 31(1)(e) of the Nursing Act 1976, in that 

[the nurse] had abused the position of influence and trust which [they] had gained over 

the patient…by virtue of the nurse patient relationship which was formed when they 

were a patient….” The language used by the Chairperson in the Reason for decision 

was reasonably constant. The following are examples of the many comments made by 

the Chairperson, representing the Committee, in providing the Reasons upon which the 

outcomes were determined: 
 

The Committee views the conduct of the Respondent with 
extreme distaste. The engaging in sexual relations with a 
psychiatric patient by a nurse caring for that patient is a gross 
breach of trust. Health care professionals have a duty of trust 
towards patients which must not be breached by the type of 
conduct proved in this case. The Committee view the charges as 
extremely serious, and more so given the length of the 
Respondent’s nursing experience, his mature age, the 
vulnerability of [the patient].  
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And in another case: 
 

The Committee find this behaviour to be extraordinary and 
completely inappropriate.  

 

The nurses in the majority of these cases, pleaded guilty to the Charges. 

However, in cases where the nurses pleaded not guilty, or there were arguments in 

relation to the penalties, issues of patient consent, or lack of objection to the nurse’s 

behaviour, and the professional factors that potentially arise in a profession where there 

are high levels of physical contact, arose. In one case the nurse attempted to defend 

allegations that he lay on top of patients, and kissed them on the lips, by claiming he 

was attempting to “comfort, care and show compassion to his fellow human beings.” 

The Chairperson however concluded, in finding him guilty of the Charges:  
 

There is appropriate behaviour in this regard and there is 
inappropriate behaviour. Whilst there may be, as it were a sliding 
scale of conduct in relation to what is completely appropriate or 
standoffish behaviour even, and what is familiar but nevertheless 
still appropriate behaviour, it is the Committee’s view that in 
relation to the particulars of charge, that the conduct goes beyond 
what is acceptable, comforting, caring conduct.   

  

In two of the cases the Chairperson expressly described the health care 

environments in which nurses worked as being of a high “industrial risk” in relation to 

what one solicitor referred to as, “sexual temptation.” The decisions and outcomes were 

found to reflect a clear rejection by the Committee of the proposition that the patients, 

in the circumstances of the cases, could have their complaint rejected on the basis of 

any actual, or perceived, consent to the conduct of the nurses. In fact the Chairperson in 

one case stated, “ the Committee is aware that…patients may behave in a manner that 

can be read as provocative, but they are all the more vulnerable because of that fact.” 

The following excerpts from the transcripts of the evidence in two cases illustrates the 

position the Committee maintained:   
 

It doesn’t matter whether the patient is inviting it, doesn’t matter 
whether the patient wants it, the reality is that the situation is one 
where it is just forbidden, and that can be very, very difficult for 
a young man, or any man, or any woman…in that 
situation…actively being encouraged to have sexual contact, but 
that is in fact very unprofessional and can’t be tolerated because 
inevitably…these people seem to regret it later and then make a 
complaint, so that one can only assume that their initial 
acquiescence or encouragement or invitation arises out of the 
particular circumstances of their being vulnerable in the 
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particular situation in which they find themselves and lonely or 
whatever. Then in hindsight they’re remorseful and ashamed or 
whatever and then make the complaint. 

 

And in another case: 
 

The Committee’s view is that even if patients were able or did 
fully consent to such conduct that it is still not within the realm of 
professional nursing for a nurse to engage in such conduct except 
in circumstances where there may be some extraordinary reason 
for them to do so.   

 

In addition to the evident lack of understanding of the concept of consent (in 

circumstance where a boundary violation in the form of sexual misconduct was in issue) 

was the finding that a considerable number of the nurses could not articulate why their 

conduct, which amounted to a boundary violation, was in fact deserving of a 

disciplinary response. This is illustrated in the following evidence given before the 

Professional Conduct Committee, by a clinical psychologist in relation to a nurse who 

pleaded guilty to the Charges:  
 

I asked why it was wrong to have done his actions and he said 
“it’s in the Nursing Code of Ethics not to,” to which I asked, 
“Why?,” and [he replied] it was, “Well, morality issues.” So I 
asked for an explanation of that and, “They could be from a 
different religion”…and “could be from a different background.” 
I kept questioning, and “different beliefs. They could be married 
or engaged.” I wasn’t getting the power differential. I asked, ”Are 
there any other reasons?.” He responded, “it could be part of 
infection control, that I pass on Hep A that sort of thing.” 
However, when I changed the example from a nurse to a 
psychologist – Why do you think it would be unethical for me as 
a psychologist to have sex with my patients or have any physical 
contact with them?.” Then he immediately got to the point – 
immediately understood that it was an abuse of power …So that 
was my concern.”   

 

It was found that several of the nurses in this group had participated, on more 

than one occasion, in the type of conduct that eventually generated the complaint. That 

is, the complaint was either not the first brought to the attention of the employing 

institution or, once a complaint had been lodged, the investigative process uncovered a 

history of other similar allegations. As an example, while in one case the allegations 

involved three patients over a period of three years in another, the complaints involved 

six patients who provided evidence of conduct occurring over a twelve month period. 

The recidivist nature of the behaviour clearly impacted on the severity of the outcomes. 
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The comments of the Chairperson in the following extract however, though not directly 

affecting the outcome for the particular case, highlight the circumstances in which 

conduct, inconsistent with professional nursing practice went undetected: 

The Committee note that the [enrolled nurse, a witness] in 
speaking about the overall conduct of the [Respondent, a 
registered nurse] relate his actions to a very outgoing personality, 
in that the Respondent did all of the complained of things in her 
presence on quite a few occasions despite her stated disapproval 
to him.  In contrast the evidence of the clinical nurse consultant 
…is that she did not, ever observe any conduct of the Respondent 
that has been described…The Committee…can only conclude 
therefore that the Respondent was selective about the persons 
whom he allowed to evidence the type of behaviour he 
undertook…Two enrolled nurses…bought the behaviour to the 
attention of the supervisor…no actual record of the complaint 
was kept…the Respondent’s conduct was allowed to continue 
during a period which extended over many months, and indicate 
to the management of hospitals that overfamiliar behaviour 
should be “nipped in the bud” at an early stage. Any complaint of 
over-familiar conduct made against a nurse, even if it is 
considered at the time to be over-officious, should be 
investigated.  

 

Sexual harassment of colleagues 

As found in the preceding cases, the nurses in this group were charged with 

being “guilty of conduct discreditable…within the meaning of Section 31 (1)(e) of the 

Nursing Act 1976” in that they had “sexually harassed…a registered nurse,” or several 

members of the nursing staff or other colleagues. The allegations included that the 

nurses had made “unsolicited remarks with sexual connotations,” made “unsolicited 

requests for sexual favours,” and performed “unsolicited acts of sexual intimacy.”  

The professional factors impacting on the outcomes were illustrated in two of 

the cases. The first involved a registered nurse who had undertaken the role of 

preceptoring a young female nurse. In this case the Committee formed the view that the 

Respondent’s conduct was a cause for “grave concern” in that the registered nurse had 

been: 

Entrusted to be a supervisor, role model and guiding light for the 
new graduate placed under his care. It would be anticipated, [the 
Committee held] that he, in his position as senior nurse, would 
have conducted himself in a professional manner…which would 
have precluded his being sexually inappropriate either in his 
speech or his conduct towards…any staff member…However, 
the distasteful and unprofessional nature of his conduct is made 



 163

 

worse by the fact that he committed a grievous breach of trust 
towards a young person placed under his supervision.  

 

In the second case the Committee heard evidence over nine days from numerous 

witnesses that described a working environment in which “sexually explicit matters 

were not out of the ordinary” and the nurses involved in the complaint had “displayed a 

high tolerance for sexual banter.” The Committee found, in this case that the registered 

nurse who had lodged the complaint “was a willing participant in these discussions and 

directed a similar style of communication to the Respondent.” It therefore became 

important in such circumstances for the Committee to determine “ when the tenor of the 

relationship” between the complainant and the Respondent changed from: 
 

One where exchanges about sexually explicit matters were not 
out of the ordinary, to one where such exchanges would have 
been recognised by a reasonable person in the Respondent’s 
position as offering offence or as giving rise to any of the other 
matters referred to in clause 119 (e) ad (f) of the definition of 
sexual harassment found in the Anti-Discrimination Act 1991. 

  

In cases in which the nurses were charged with ‘conduct discreditable’, in 

relation to their behaviour towards other staff and colleagues, it was found, there had 

been a history of previous complaints made to the institution about similar behaviours.  

In one case the nurse had, in relation to an earlier incident, received a formal warning 

about sexual harassment. As stated by the Committee: 
 

What is relevant from the Committee’s viewpoint is that the 
Respondent was warned at the time…The warning…would have 
led to most professional persons being far more circumspect 
about the manner in which they conducted themselves in the 
workplace. Unfortunately this did not prove to be true for the 
Respondent… 

The Respondent had a number of opportunities to question that 
what he was doing was wrong not only in a professional sense 
but even in a societal sense…he has a problem in establishing the 
boundaries of appropriate professional conduct for himself.     

 

What is conduct discreditable 

Even though there was no code of conduct, and no definition within the Nursing 

Act 1992 (Qld) or Nursing Act 1976 (Qld), the Committee was required to identify 

whether the behaviour of the nurses amounted to ‘conduct discreditable’. Consistently 

the Committee examined the cases and the facts to assess whether the Charges, as 
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proven, were sufficient to establish ‘conduct discreditable’. In one case the Respondent 

used a delayed camera to “graphically photograph himself in various poses whilst 

naked…defecating and urinating in and about the building in which he was employed 

including at the door of a kitchen which was used to prepare food for disabled 

children.”  Judge Forno QC,(Quinn v Professional Conduct Committee and Queensland 

Nursing Council, 1997) in the District Court, hearing the appeal from the decision of 

the Professional Conduct Committee on this case confirmed:  
 

It is clearly aberrant behaviour which gave rise to concern, quite 
reasonably … on the part of the Committee that the appellant’s 
application to hygiene and health matters fell below that required 
of an enrolled nurse…It seems to me clear that the circumstances 
justify the Committee in being concerned as to the possible 
underlying psychological or psychiatric causes of such aberrant 
behaviour …and as to whether there might be associated risks for 
patients cared for by an enrolled nurse in those circumstances…I 
have not the slightest  hesitation in finding that the expression 
“discreditable conduct” in s.31 of the Nursing Act 1976 does not 
necessarily mean in this case conduct in the course performing 
duties as an enrolled nurse. It is necessary to show a nexus 
between such duties and the conduct concerned…I have 
concluded the necessary nexus to have been shown. The 
Appellant’s conduct, it was open to the committee to conclude, 
discredits his ability appropriately to carry out the duties of an 
enrolled nurse. Thus he is guilty of conduct discreditable to an 
enrolled nurse….A person who shows disregard or lack of 
control to this extent is reasonably in my view to be regarded as 
having been proven in all the circumstances to be a person who is 
guilty of conduct discreditable to a enrolled nurse.   

 

In cases where the boundary violation was in the form of sexual misconduct the 

Committee appeared to be mindful of addressing the potential to make ‘moral’ 

judgements. As stated by the Chairperson during the hearing and determination: 
 

It’s more the aspect of the appropriateness of the behaviour. I’m 
not talking about moral turpitude or whether it’s OK and who in 
the community views it as OK…it’s just a matter of an 
appropriateness, what may be quite appropriate to do in the 
confines of your own bathroom…if you hire a hotel room for the 
purpose and you go and do a particular act…then to me that is 
different from performing the conduct …in an area that may be in 
full view especially where it happens to be on your place of 
employment 

 

And repeated in the Reason for decision: 
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It is this demonstrated inability to establish appropriate 
boundaries for the conduct in question which causes the 
Committee great concern. Although the Committee do not make 
a moral judgement on the behaviour, it accepts the submissions 
for the Council that the majority of the public at large would find 
the conduct as unbecoming and as even repugnant. 

 

The findings revealed that a number of the nurses had little or no understanding 

of the concepts of sexual misconduct as a form of boundary violation and the 

significance of such behaviour in the context of their professional practice. As an 

example, in one file the transcript of the evidence contained the observation that the 

nurse’s feelings of guilt: 
 

about his conduct was founded primarily in remorse about his 
adultery and promiscuity and secondly in his professional 
boundary violation…in relation to boundary violation…[the 
health assessor] stated some concern about his limited 
understanding of the reasons for maintaining professional 
boundaries. His motive for refraining from similar conduct in 
future, was a wish to avoid discipline rather than preventing 
injury / harm to another more vulnerable individual.    

 

The potential to re-offend 

The dilemma facing the Committee in making decisions as to the outcomes in 

each case was the possibility that the nurse may re-offend at some future time. The 

evidence presented in a significant number of the files, particularly those within the 

short-term sexual gratification group, demonstrated a history of similar behaviours prior 

to the disciplinary proceedings. The Committee was therefore compelled to consider 

whether the nurses were likely to continue to re-offend in the future. In several of the 

cases the Committee expressly referred to the psychologist’s reports and the 

recommendations contained therein to make some assessment of the risk of re-

offending. In one case the recommendation was that, “the Respondent may continue in 

the workplace provided the current limitations on his registration remain in place, as he 

presents a low risk of re-offending. He is apparently considered to be a valued member 

of the nursing team despite the limitations placed on his practice.” However, in another 

case the Committee formed the view: 
 

that the Respondent does have a problem as he himself 
conceded…that he has a problem in establishing boundaries of 
appropriate professional conduct for himself. The Committee is 
concerned that the respondent’s conduct has an aspect of 
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impulsivity about it that he appears unable to control even though 
he has a consciousness that what he is doing is wrong in a 
professional sense or otherwise. The Committee is not satisfied 
that the Respondent at the present time is capable of conducting 
himself in a manner befitting a registered nurse. The respondent 
has admitted he is under great stress...presented as confused...his 
demeanour did not inspire confidence...that he is in an optimum 
state of mental health...the Committee will therefore make orders 
as to a psychiatric or psychological assessment of the Respondent 
and for ongoing counselling. Given the fact that the Committee 
cannot be satisfied that the conduct was in fact merely an isolated 
incident, and, that the Respondent nurse is not suffering from a 
fairly severe personality disorder, it seems that the element of 
public safety must predominate in this matter. The Committee 
has handed down its penalty reluctantly in the sense that it would 
have much preferred the suspension option, but given the lack of 
psychiatric evidence, and, the lack of an appearance before the 
Committee by the Respondent, so that the Committee might have 
the opportunity to assess him, the Committee is really forced to 
an option, namely cancellation of registration, which it 
reluctantly applies.  

    

Process factors 

The progress of the sexual misconduct cases, from complaint to outcome, was 

couched within the legislative and policy frameworks. There were however, factors 

within the disciplinary process itself that significantly impacted on the outcomes of the 

cases. These were the issues surrounding the reporting of inappropriate behaviours, the 

methods by which employing institutions responded to complaints and the ‘flow on’ 

effect of this into the disciplinary process, the types of evidence admitted into the 

proceedings and the significance attributed to it, the potential of the process itself to 

harm the complainant, the non- appearance of the Respondents at the hearings and the 

decisions of the Respondents as to their plea.   

 

Inconsistencies in reporting the allegations 

The Nursing Act 1992 (Qld) requires a complaint to be lodged in writing before 

the disciplinary process can be initiated. This factor fundamentally impacts on outcome 

in that there can be no response by the Council, or the Committee, if there has been no 

complaint. The reluctance therefore, of a number of the complainants, as previously 

noted in relation to corroboration of evidence, to even verbally disclose the allegations 

of the behaviour was a significant finding. The Outline of the investigation report in one 
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case identified several of the common elements that ran through the files where the 

complainants had been hesitant to report: 
 

[The complainant] stated that she feared reprisal for herself and 
[her daughter] and was reluctant to reveal the incident to anyone. 
[She] stated that her level of anxiety and distress …was 
extremely high. She seemed partly angry, partly distressed 
(physically and emotionally) and confused as to what she should 
do…she was fearful because the nurse knew where she lived. She 
didn’t tell [the nurse] but he could read it in the chart. She was 
also concerned about the other … patients, many of whom were 
not as alert as her daughter and herself.   

 

In addition, there were found to be two other factors, also previously identified, 

that impacted on the lodging of a complaint. The first was the coincidence, in terms of 

timing, between a nurse ending a ‘relationship’ and the ex-patient lodging a complaint. 

As stated by the Chairperson, “it was on the termination of the relationship by the 

Respondent that a complaint was made. This is a pattern that is not infrequently seen 

when the nurses commit sexual boundary violations.” The second, was the failure of 

heath professionals, health workers or health care institutions to either recognise 

inappropriate behaviours, that were deserved of reporting, or to respond appropriately 

once such behaviours had been reported. The Committee, as evident in the Reasons for 

the decisions in many of the cases stated such factors were “of concern to the 

Committee” and were significant factors in making determinations as to the outcomes.  

It is noted that the extent of the boundary violations in terms of the duration of the 

behaviour, or the numbers of patients affected, was also causally linked to this last 

element. If the behaviours had been identified and dealt with earlier, and therefore the 

opportunity for damage significantly diminished, the professional outcomes for the 

nurses in many cases may have been less severe.    
 

Hospital investigations  

In the majority of the cases the administrative division in the hospitals in which 

the conduct occurred had attempted to manage the allegations ‘in house’ at the first 

instant. This took several forms depending on the type of institution and the seriousness 

of the allegations.  The institutions attempted to address the allegations by commencing 

internal investigations, initiating education programs, counselling and performance 

review regimes, suspending or dismissing the nurses. In a number of institutions the 
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nurses were subjected to conditions on their practice that were imposed by the 

institution itself. As an example, the nurses were  “rostered on ‘week days’ only and 

had client contact limited to group programs,”  “transferred to the central sterilizing 

with no patient contact” or, in one case, required to have his “practice supervised 

and…no longer to assume primary responsibility for female patients.” Most commonly 

however, the nurses were suspended, on full pay, while an investigation was 

undertaken. In five of the cases the nurses resigned from their employment prior to the 

completion of the hospital’s investigative process or the dismissal proceedings. In three 

of these cases they unsuccessfully sought re-instatement through the Australian 

Industrial Relations Commission.  

The significance of the hospital’s strategies, in dealing with the initial 

allegations, lay in the nurse’s responses. That is, in seven of cases the nurses, though 

previously formally warned or subjected to hospital management strategies in relation 

to their conduct, had continued to repeat the behaviours despite the intervention. One 

Respondent, though suspended by the hospital on two previous occasions following 

internal investigations of similar allegations, was described as being “dismissive of any 

proper basis for this complaint and saw it only in terms of a joke where the recipient of 

the joke was too sensitive.”  

It was also found that the majority of nurses, who were dismissed or resigned 

from the hospitals at this stage, removed themselves from the jurisdiction and / or 

became unregistered voluntarily. As this often occurred prior to the investigation by the 

QNC, or the hearings and determination before the Professional Conduct Committee, 

there was a ‘flow on’ effect in terms of the smooth progression of the disciplinary 

process. These nurses were often difficult to locate for the purpose of the service of 

documents, failed to respond to correspondence and did not appear at the hearings.  

This resulted in the frequent adjournment of cases, significant evidence not being 

placed before the Committee for consideration and in some cases the process taking 

years to progress through to the completion of the hearing and the making of Orders. In 

one case, the series of adjournments and difficulties in locating the Respondent and 

securing the evidence resulted in the hearing being conducted over a period of three 

years.  
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Differing sources of evidence 

The evidence from the witnesses was primarily in the form of affidavits.  This 

was as a result of the Chairperson’s Orders at the stage of the Directions hearings. 

Evidence admitted into the proceedings was also in the form of medical records, hand 

written notes between nurses and patients, confidential reports from psychiatrists, 

Health Assessment Advisory Panel Reports, plans, diagrams and testimonial evidence. 

There were two findings in relation to the evidence that were noteworthy. The first was 

the lack of any substantial reliance on ‘expert reports’ or ‘expert evidence` and the 

second was the inclusion of documents obtained from other government departments 

such as the Director of Public Prosecutions, the Police Information Services and the 

Courts. In those cases in which there had been an overlap with the criminal justice 

system, the Council or the Committee, made decisions to hold the disciplinary process 

in abeyance until the outcome of the criminal investigations or criminal proceedings 

were known. The decisions of the Courts were also incorporated into the reasons upon 

which the outcomes were based. In one case, as an example, the decision was made not 

to pursue a number of outstanding Charges but rather to continue with the Charge to 

which the Respondent had pleaded guilty at trial that was based on the same facts.     

  

Potential harm in the process 

The mental and / or physical condition of the complainant was presented in 

relation to the weight and credibility of evidence in the context of legislation and policy. 

Although raised in only three cases the issue was also relevant to the progression of the 

cases through the process and thereby found to significantly impact on the outcomes. 

The most overt example is seen in the following direction given by the Chairperson to 

the Council in one case that was later dismissed:  
 

If the furtherance of these proceedings could be detrimental to 
the witness then the Council should consider not proceeding with 
the matter given the absence of the Respondent from the 
jurisdiction. If the medical opinion is that the witness cannot cope 
with the stress associated with giving evidence then the Council 
must seriously look at withdrawing these proceedings given the 
Respondent is overseas and has indicated that his intention is not 
to return to Australia in the foreseeable future…This is an 
appropriate case really where if the expert medical advice is that 
it’s contrary to the patient’s interest to proceed with the 
prosecution of this case then that is a matter that should be 
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brought before me on a Directions hearing basis. It’s certainly a 
matter that would...persuade the Council that despite the 
seriousness of the offence, given the denials of the Respondent 
and his absence from the jurisdiction and the general effect of 
any order upon him that, in my view, the Committee would be 
loathe to proceed if there was going to be any detriment to the 
witness.  

 

Non-appearance of the Respondent  

Twelve of the nurses were legally represented before the Professional Conduct 

Committee. It was noteworthy that a number of these nurses did not present themselves 

before the Committee but rather instructed their legal counsel in relation to agreeing to 

Consent Orders and pleading guilty to the Charges. In one case, the Respondent had 

initially been legally represented; however part-way through the process he became 

self-represented. Two nurses appeared on their own behalf without legal representation 

and three neither appeared, nor provided legal representatives to appear on their behalf. 

In the Reasons for decisions, the Committee consistently referred to the impact that the 

non-appearance of the Respondent, and the failure to submit evidence in response to 

Charges, had on the outcomes.  The followings statement by the Chairperson in two of 

the cases illustrates the significant impact this factor had on the determination of 

outcomes and the Orders that followed: 
 

The Respondent’s failure to challenge the evidence meant a 
finding of guilt, provided the evidence adduced by the Council 
proved the Charge, was inevitable. The Respondent has 
nevertheless chosen neither to appear before the Committee 
today, nor to adduce evidence in relation to mitigation of penalty. 
The Committee note that the Respondent presently lives in a 
remote area…. Nevertheless his absence has not assisted him 
today. The matter is serious one. The lack of any evidence from 
the Respondent leaves the Committee with no choice but to hand 
down a severe penalty, as the element of public safety must 
predominate in this matter.  

 

And in another case: 
 

The Committee is satisfied, in all the circumstances deposed to 
by the various witnesses, that the Respondent knew of the 
hearing to commence this day and for reasons known only to 
himself chose to ignore the advices received by him and failed to 
attend before the Committee today…The Committee notes the 
inordinate amount of time which the matter consumed given the 
non-appearance of the Respondent…The Respondent’s private 
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explanation that he could not afford legal representation is held 
by the Committee as unconvincing in circumstances where  other 
material served …gives detailed information as to the nature of 
proceedings before the Committee and the fact that it is 
unnecessary for a person to appear legally represented before this 
body.  

 

As evident, the Committee consistently viewed the non-appearance of the 

Respondent as a significant issue in making decisions as to outcome. This appeared also 

to be the case in a number of matters even in circumstances where the Respondent was 

legally represented. The Chairperson stated, in relation to the failure of the Respondent 

to provide psychiatric evidence: 
 

that might give some insight into what precipitated his 
extraordinary behaviour...The fact of the Respondent’s non-
appearance on this day has left the Committee in some doubt as 
to his keenness to resume his nursing career, despite the eloquent 
submissions of [his witness] to that effect…Nevertheless his 
absence has not assisted him this day.   

 

Guilty Plea 

In the majority of the cases the nurses pleaded guilty to the Charges. The impact 

of the nurse’s admission first to having participated in the conduct and second, that the 

conduct amounted to ‘conduct discreditable’ was viewed by the Committee, in the 

majority of the cases, as a sign of remorse and deserved of being taken into account in 

reaching a decision as to outcome. The significance of the nurse pleading guilty is 

evident in the following statements by the Chairperson:  
 

To his credit the Respondent has admitted to the conduct 
particularised in the Notice of Charge and has conceded that the 
admitted conduct constitutes conduct discreditable to a registered 
nurse pursuant to Section 31 (1)(e) of the Nursing Act 1976. The 
Committee accepts the Respondent’s plea of guilty. Had he not 
pleaded guilty and shown remorse and a desire to protect the 
complainant from the rigours of the cross-examination process 
the Committee would have had no hesitation in deregistering him 
for the maximum period being two years.    

 

The importance attributed, by the Committee, to the admission of guilt by the 

nurses is illustrated in the following extract. Here it can be seen to effectively minimise 

other factors, which would be required to be taken into account in relation to making a 

determination as to the outcome: 



 172

 
 

The Committee views the charge as extremely serious and more 
so given the lengthy nursing experience of the Respondent and 
the vulnerability of the patient. Nevertheless the Respondent has 
pleaded guilty and it goes to his credit that he has saved the 
Complainant the rigours of a hearing and cross-examination and 
the trauma on her that would entail. (Chairperson, Reasons for 
decision) 

 

It is noteworthy however, that in one case where the nurse accessed a patient’s 

address from the hospital records and visited her uninvited at her home, the Committee 

took a more restrictive view. This is all the more interesting given the patient had not 

been admitted as an in-patient, did not have a psychiatric or mental illness and was 

unlikely to require further or on-going treatment. The Committee however, in relation 

to the admission of guilt held: 
 

The circumstances of the conduct, giving rise to the charge 
underscores the gravity of it. Although the Respondent did not 
realise the seriousness of his conduct immediately it is to his 
credit that he entered a plea of guilty. Nevertheless, the 
Committee views the conduct with such distaste that it has no 
hesitation in deregistering the Respondent.  

 

SECTION 3: OBSERVATIONAL FINDINGS 

Introduction 

Conducting research in the interpretive, or naturalistic paradigm challenges the 

traditional or positivist conventions of ensuring methodological rigour. One way of 

overcoming this is to question the researcher’s interpretations from other perspectives, 

to ensure the accuracy and appropriateness of findings. This is typically achieved by 

triangulating the sources of data (Patton 2003). In this study, observational data were 

collected to triangulate the findings from the documentary analysis, particularly in 

relation to the processes of hearing the cases. The section to follow presents the findings 

from the researcher’s observation of three cases that were heard by the Professional 

Conduct Committee. Analysis of these data illustrate the extent to which the insights 

gained from examination of the documentary accounts of cases concur with what was 

actually observed during the hearings.  
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The context   

The observations of the Professional Conduct Committee were undertaken over 

the period of one sitting day. During the course of the day three cases came before the 

Committee, for hearing and determination. Observing these hearings did not violate any 

ethical responsibilities as, unless specifically ordered by the Chairperson, hearings 

before the Professional Conduct Committee are open to the public. On the day of 

observation the hearings were conducted in the boardroom within the QNC office 

precinct. The environment was distinctly less formal than a courtroom. The room, 

which had had the furniture reorganised for the specific purpose of the hearings was 

located on the fourteenth floor of a building in the Brisbane central business district. In 

attendance at the commencement of the proceedings were the five members of the 

Professional Conduct Committee, including the Chairperson. All committee members 

were female, dressed in formal personal attire. At no time during the proceedings were 

the members of the Committee addressed by name or identified. Also present were two 

legal counsel appearing for the QNC; one barrister and the other the instructing 

solicitor, one solicitor from the Queensland Nurses Union; representing one of the 

nurses whose case was before the Committee, a court stenographer, one employee of 

the QNC; who was observing for ongoing educational purposes, a law student and the 

researcher.   

Neither the barrister for the QNC, nor the Chairperson of the Committee, who is 

also a barrister, were robed. The members of the Professional Conduct Committee were 

seated together at a board table, facing into the room. To their right sat the Court 

stenographer and immediately in front of them were situated two bar tables. The bar 

table to their right was occupied by the Queensland Nurse Union’ solicitor and the table 

to their left was occupied by the QNC’s barrister and solicitor. The area behind the bar 

tables, facing the Professional Conduct Committee, was for public seating.  The area set 

aside for witnesses, called to give evidence, was immediately to the left of the 

Professional Conduct Committee and about equidistant from both the Committee and 

the QNC’s legal counsel.  

Prior to the commencement of the proceedings the barrister for the QNC 

requested that all those present stand as the Chairperson and Committee assumed their 

positions in the hearing room. It was noted that there was no officer present at the 

proceedings to undertake the administrative activities. These activities, which included 

administering the oath or affirmation, calling witnesses, handing up various pieces of 
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evidence to the Committee and announcing the exit or entry of the Committee, were 

undertaken by the legal counsel, most predominantly by the legal representatives for the 

QNC.    

The cases scheduled for hearing before the Professional Conduct Committee on 

the day the observation was undertaken, were initiated by separate complaints. The 

issues for determination by the Committee, and the arguments advanced by the 

respective legal counsels, differed depending on the facts pertaining to each case and 

the outcome sought by the parties. The findings therefore, are presented in a case-by-

case format.   

 

The hearings: Case 1. 

The Chairperson opened the hearing at 09:50 with the Chairperson requesting 

the legal representatives for the parties for their appearances (in the form of identifying 

themselves and the parties they represented) and the documents upon which they 

intended to rely to support their case. The affidavits for each of the parties were read 

and admitted into evidence by the Chairperson. The Respondent nurse, in this case, 

though legally represented by the Queensland Nurse’s Union solicitor was not present 

at the hearing.   

The Chairperson requested the nurse’s solicitor enter a plea on behalf of her 

client. The solicitor confirmed that the respondent wished to plead ‘guilty’ and sought 

permission (which she referred to as ‘leave’) that the nurse be excused from appearing 

on the grounds that there were health and financial matters that made it “not possible” 

for him to attend. The solicitor then sought ‘leave’ to file a sworn affidavit to that 

effect. The Chairperson, after asking if there were any objections to the application, 

accepted the affidavit which the Committee then read. The request was granted and the 

proceedings continued.  

The Chairperson questioned the legal representatives for both parties, in relation 

to the “proposed form of the Orders” that had been agreed between the Respondent and 

the QNC. The Council’s barrister confirmed that the parties were agreed, subject to the 

Committee’s Order, except as to the amount to be determined as the costs. There then 

ensued a lengthy exchange between the Chairperson, the barrister for the QNC and the 

nurse’s solicitor as to the terms of the Order and the amount to be paid as costs. An 

error was discovered in one of the paragraphs of the Order and this was amended with 
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agreement by both parties. The QNC’s barrister confirmed that he had filed and read an 

affidavit for his client on the matter of costs. The barrister also informed the solicitor 

for the Respondent, and the Committee, that he intended to cross-examine the nurse in 

relation to what he claimed was his present financial status. Section 116 of the Nursing 

Act 1992 (Qld) was discussed extensively. The Chairperson confirmed her view that the 

Nursing Act 1992 (Qld) did not permit the Committee to make an Order requiring the 

“part payment” of costs. That the Order, under the Act, must provide for the all the 

costs or none of the costs. The Committee adjourned at this time “to read the materials.”  

On resumption of the proceedings the Respondent was available, via the 

telephone, for cross-examination by the barrister for the QNC. The respondent initially 

responded, “I do” to the oath, and had to be corrected and asked to say, “So help me 

God.”  His own legal counsel then explained that he was required to answer questions 

in relation to his financial status that would be asked by the QNC’s barrister. His 

response to the questions was frequently unclear, and although he was not visible his 

tone indicated he was experiencing some stress in undergoing cross-examination. After 

some minutes the Respondent’s solicitor lodged an objection to the line of questioning 

on the basis of “its relevance to the financial status of the Respondent.” At this point the 

barrister for the QNC requested the Respondent to stop speaking while the objection 

was dealt with by the Chairperson. The questions were allowed as going to the 

“truthfulness” of the Respondent. The proceedings continued. There were frequent 

interruptions related to the use of language and concepts which the Respondent did not 

understand and the Chairperson frequently interrupted explaining that she was 

“attempting to clarify issues of finances.” On one occasion the Respondent stated, in 

response to a line of questioning that “I don’t understand….” The QNC barrister, at that 

time, stated that he had no further questions.  

At the completion of the barrister’s cross-examination the Chairperson initiated 

a line of questions in relation to the Respondent’s pain and his employment situation. 

She then invited the other members of the Committee to ask any questions they may 

have in relation to outstanding issues in the case. There were no further questions from 

the Committee. The Chairperson then inquired from the Respondent’s solicitor if she 

required her client for re-examination. The solicitor attempted to elicit, from the 

respondent, his position in relation to the possibility of returning to nursing work. The 

QNC, through their legal counsel, continued to ask for costs and again raised the 
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decision of the “Full Court as clear that it was all or nothing.” The Chairperson 

determined to stand the matter down at that time.  

Two other cases were dealt with before the matter was resumed at 12:45. The 

discussion continued to focus on the discretion of the Chairperson in relation to making 

Orders as to costs. The barrister for the QNC had obtained a photocopy of a Court of 

Appeal judgment to which he referred the Chairperson. The discussion, between the 

Chairperson and the legal counsel, as to whether the costs of “the proceedings” and “the 

hearing” are “the same,” concluded with the Chairperson stating, “ she would resort 

back to the sections of the Nursing Act.” The barrister advanced the proposition that the 

“hearing is what is happening today and the proceedings include the directions and 

affidavits…the court reporter and assembling and empanelling the Committee.” The 

Respondent’s solicitor argued the Chairperson was at liberty, “in the circumstances of 

the Respondent’s financial situation” to order some lower costs. The discussion 

between the legal counsel and the Chairperson again canvassed the interpretation of 

section 116 (4) of the Nursing Act 1992 (Qld), the discretion of the Professional 

Conduct Committee, the relevant case law and the pleading of the Respondent.  The 

matter was adjourned for fifteen minutes and on resumption the Chairperson asked the 

Respondent’s solicitor, and the Barrister for the QNC, if their submissions were 

complete. On confirming they had no further submissions to make on behalf of their 

clients the Chairperson commenced the determination. 

The Chairperson spoke on behalf of the Committee. It was noted that for the 

entire time over which the Chairperson read the decision the members of the Committee 

did not look at either the bar tables or the respective legal counsel. The Chairperson 

stated that the Committee found the “conduct of the Respondent was inarguably 

discreditable to a registered nurse.” That while the Committee “was sympathetic to the 

submissions made on behalf of the Respondent, nevertheless in circumstances where 

the nurse…causing serious consequences to the patient…it was difficult to accept that 

the nurse needed time to plead guilty to the charges related to harming the patient.” The 

Respondent was ordered to pay the costs. The Chairperson added that “more extensive 

reasons will be published in due course.” The Respondent formally closed the hearing 

of the matter at 13:30.  
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Case 2 

The second and third cases came before the Professional Conduct Committee in 

the period between the “standing down,” and the resumption of the proceedings, in the 

first case. The Chairperson declared the hearing of the second case commenced. There 

was then a discussion between the Chairperson, and the barrister and solicitor acting for 

the QNC, as to the non-appearance of the Respondent.  It was confirmed, that the 

Respondent had been served personally with the information as to the date, time and 

location of the hearing. There was no appearance for the Respondent and the 

Respondent was not legally represented. On this basis the Chairperson stated the 

Committee would “stand down to read the documents.” During this time everyone, 

other than the Committee and the Court stenographer, left the hearing room. The 

hearing resumed some ten minutes later. The Chairperson declared that a ‘not guilty’ 

plea would be attributed to the non-appearance of the Respondent and that the 

Committee was satisfied, based on the affidavit of the processes server, that personal 

service had been effected on the Respondent and the Respondent was thereby aware of 

the hearing date, location and time.  

The Chairperson then stated she would hear submissions from the barrister for 

the Council, as she “needed to be satisfied to the appropriate level of the guilt of the 

Respondent.” The barrister then delivered his submissions as to the conduct of the nurse 

in substituting drugs prior to the administration to the patient and the detriment 

experienced by the patient as a result of this conduct. The barrister referred to the 

conduct in terms of “reprehensible behaviour” and “coming within conduct 

reprehensible in nature.” The Chairperson then requested the barrister to provide the list 

of affidavits on which he relied as the basis of his submissions.”  

No witnesses were called during the proceedings, nor did any member of the 

Committee, other than the Chairperson, ask any questions or participate verbally in any 

discussion with the legal counsel. Their role appeared to be occupied with reading the 

documents tendered into evidence by the barrister on behalf of the QNC. The Orders, as 

drafted by the Council and placed before the Committee and the Chairperson noted the 

necessity for an amendment in the addition of the requirement that the Orders be 

personally served on the Respondent. There was also a discussion at this time as to 

whether the nurse was currently working in the capacity of a nurse, and whether the 

limitations imposed at the time of the investigation were still active. The Council 

confirmed the limitations were present at the time of the renewal of the registration. The 
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Committee in discussing these issues conferred openly with each other in the presence 

of all those present in the hearing room.  

At the completion of the discussion the Chairperson delivered the decision of 

the Committee. In doing so she stated that based on the affidavit materials placed before 

the Committee there “was no doubt that Council had proved the case to the requisite 

standard reserved for matters as serious as this.” The conduct had been proven and the 

conduct, once proven, amounted to “conduct discreditable to a registered nurse.” The 

Chairperson then considered the “fact that the patient was clearly deprived of the 

prescribed dose of morphine by the actions of the nurse…this was most serious…and 

the Committee find the Respondent guilty.” The Chairperson confirmed the Orders as 

presented in the draft, save the additional provision that the Orders were personally 

served on the Respondent. She then declared the hearing and determination closed at 

12:20.  

 

Case 3   

The barrister for the QNC was asked by the Chairperson to call the name of the 

Respondent in this case. Before he was able to remove himself from the bar table the 

Chairperson noted that she had not “formally opened” the proceedings. The 

Chairperson then, at 1225, commenced the proceedings. The barrister, after undertaking 

the requirements for calling of witnesses and parties, returned to the hearing room. He 

confirmed there was no appearance by the Respondent nor was there any legal 

representative present.  The barrister then confirmed his attendance on behalf of the 

QNC and sought to read and file affidavits in support of the charges laid by the Council 

against the Respondent. The barrister at this time also handed up to the Chairperson and 

the Committee a copy of draft Orders and confirmed the Council would not be seeking 

costs.  

The Chairperson declared that a ‘not guilty’ plea would be attributed to the non-

appearance of the Respondent and that the Committee was satisfied, based on the 

affidavit of the processes server, that personal service had been effected on the 

Respondent. The Respondent was thereby considered by the Committee to be aware of 

the hearing date, location and time.  
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The members of the Committee read the documents admitted into evidence on 

behalf of the Council’s case. Some ten minutes later the Chairperson commenced 

handing down the decision. She stated the Committee, who did not look up from the 

documents they appeared to be reading, was satisfied due to the personal service on the 

Respondent of the relevant documents that the Respondent knew of the date, location 

and time of the hearing. The Chairperson stated the Committee was also satisfied, based 

on evidence of personal conversations with the Respondent, that the Respondent 

understood the nature of the Charge. The Committee was satisfied, to the requisite 

standard, that the Respondent did “strike the patient when there was no justification to 

do so…and that conduct in striking the patient in the psychiatric, mental health, ward 

was clearly…discreditable conduct in those circumstances.”  The draft Orders were then 

handed to the Committee whereupon the Chairperson was interrupted by other 

Committee members and a discussion between the Chairperson and two pf the 

Committee members took place. The Chairperson then requested further information 

from the barrister for the QNC as to the inclusion into the Orders for an assessment 

program of the Respondent by the employer. The Chairperson continued on to state “if 

the Respondent gains registration there is no fetter…there was no real follow up as to 

whether she has learnt anything.”  

The barrister proposed amendments to the Orders such that for “ a period of two 

years the Respondent shall…inform the Queensland Nursing Council of her current 

employment at all times…authorize any employer to provide a report on a quarterly 

basis or, more frequently if the employer thinks fit, a report on the Respondents 

interaction with patients and other member of the nursing staff”. The Committee, 

Chairperson and the barrister then discussed the latter requirement and the 

appropriateness of requiring the report to include the Respondent’s interaction with all 

staff and not restricted only to nursing staff. This condition was included in the Orders. 

The Chairperson formally closed the hearing of this case at 12:45. 

 

SUMMARY 

This chapter presented the findings from the sexual misconduct cases. In all of 

these cases, despite the variability in the nature of the allegations, the nurses were 

charged with  ‘conduct discreditable’ within the meaning of section 31(1)(e) of the 

Nursing Act 1976 (Qld). Although the majority of the nurses pleaded ‘guilty’ to the 
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Charge, two pleaded ‘not guilty’ and three did not enter a plea. The findings indicated 

that the majority of the complaints arose within the psychiatric and mental health 

context. While the Professional Conduct Committee dismissed the Charges in two of 

the cases the remainder of the nurses were found ‘guilty’, to the requisite standard of 

proof, and were thereby subjected to the Orders formulated by the Committee.  The 

outcomes of the cases were found to have been significantly influenced by three factors. 

These included the structural (legislative and policy) framework within which the QNC 

and the Professional Conduct Committee exercised their disciplinary roles, the actual 

conduct of the nurses giving rise to the Charges, and the disciplinary process through 

which the nurses progressed. Within each of these three factors, there existed a number 

of elements that affected decisions as to findings of  ‘guilt’ or ‘innocence’, and the 

nature of the provisions as contained in the Orders determined by the Committee.  The 

most predominant Order arising from the Committee’s deliberations was that the 

registration or enrolment status of the nurses was changed. A further outcome was the 

imposition of conditions to re-registration or re-enrolment. These instructed the nurses 

to undertake educational upgrading and, in the majority of the cases, to undergo 

psychiatric or psychological assessment and counselling.   

The Nursing Act 1992 (Qld), Nursing Act 1976 (Qld), Health Rights 

Commission Act 1991 (Qld) and the Criminal Code 1995 (Qld) and, to a lesser degree, 

the Anti-Discrimination Act 1991 (Qld) provided the legislative structure within which 

the nurses were disciplined. A number of jurisdictional issues emerged which served to 

highlight the powers of the Council and the Committee in relation to dealing with 

complaints, initiating investigations and making decisions as to outcomes. The findings 

also demonstrated how the Nursing Act 1992 (Qld) empowered the QNC Executive 

Officer, the Council, and the Professional Conduct Committee to suspend, or limit, the 

registration or enrolment of the nurses. The effect of this power, on the outcomes for the 

nurses, was found to be particularly significant in circumstances were their cases had 

not come before the Professional Conduct Committee for a hearing, especially in 

imposing conditions, limitations or a suspension, which precluded the nurses from 

finding employment. The legislation and case law relevant to the admission of 

evidence, and the standards of proof, required also significantly impacted on the 

outcomes of these cases. These elements were instrumental in shaping the Committee’s 

decisions and Orders in circumstances where the nature of the complaint and the 

credibility of the complainant were often ambiguous. Although there was considerable 
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reliance placed upon the QNC’s policy; “Position Statement of the Health Professional 

Boards on Sexual Relationships between Health Professionals and their Patients,”  

(Chiropractor and Osteopath Board et al.,1997, 2000) there was no reference, in the 

Reasons for the decisions to other policy documents.   

In relation to professional factors, the conduct of the nurses was found to vary 

significantly. There was a strong emphasis on contextual factors, including the 

vulnerability of the complainants and their particular circumstances. A number of 

interesting findings emerged in relation to the classification of particular behaviours as 

‘conduct discreditable’. The Reasons for decisions also indicated consideration of the 

possibility that the nurses might re-offend.   

The processes involved in proceedings were affected by a number of elements. 

These included the initial reluctance of the complainants to lodge a complaint, the 

impact of the investigations, and institutional management strategies, the type of 

evidence admitted into the hearings and the recognition of the potential harm to the 

complainant from the process itself. These elements, in combination with the significant 

number of nurses who either voluntarily surrendered their registration or enrolment, or 

who failed to appear at the hearings, or appeared unrepresented were included in the 

decisions as to the ‘guilt’ of the nurse. These elements are elaborated further in the 

discussion.  

The observational data concurred with the findings of both the midwives’ cases 

and those dealing with sexual misconduct. The proceedings were conducted within the 

legislative framework, with the Professional Conduct Committee constituted as 

provided for under the Nursing Act 1992 (Qld). The management of the proceedings, 

and the admission of evidence, were observed to occur in an informal manner consistent 

with the requirements of section 105(6) of the Nursing Act 1992 (Qld). This lack of 

“formality and technicality” was found to extend to legal counsel undertaking 

administrative activities as part of the running of the cases.  In line with the findings in 

the documents, the evidence in the observed proceedings was predominantly in affidavit 

form with only one witness, the Respondent in the case, giving testimonial evidence via 

the telephone. Legal counsel appeared, throughout the proceedings to adhere to 

evidential rules (as illustrated in their objection to lines of questioning) while the 

Chairperson and Committee members simultaneously participated in the hearings by 

asking questions of the witness in one case and attempting to assist in the proceedings. 

As evident in the documentary data, there was considerable discussion, as to the 



 182

 

interpretation and application of the provisions contained in section 116 of the Nursing 

Act 1992 (Qld) in relation to the Orders as to costs.  

The allegations made in relation to the conduct of the nurses were different in 

each case; in two cases the nurses were accused of the inappropriate use or 

administration of narcotics, and in one case of striking a patient in a psychiatric ward. 

However, in all three cases, the nurses were Charged with, and found guilty of, 

‘conduct discreditable.’ Although the Chairperson, on behalf of the Committee, gave a 

verbal decision at the time of the hearing she made express provision that “more 

extensive reasons were to follow.” 

The observation of the processes, at the stage of hearing and determination, was 

found to confirm a number of the elements that emerged from the documentary data. 

These included the failure of two of the Respondents to appear before the Committee, 

their failure to provide legal representation to defend the Charges, the failure to enter a 

plea and, in one case, the difficulty the Respondent appeared to experience during 

cross-examination in understanding the proceedings, the language or the legal concepts. 

In reaching a decision as to the outcome of the three cases, the Chairperson, made 

specific reference to being satisfied that the requisite standard of proof was evident 

before she handed down her decision. This concurred with the documentary data. The 

following chapter will discuss the findings of the study. 
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CHAPTER SIX 

 

    DISCUSSION 

 

THE CONTEXT OF THE STUDY 

The section to follow summarises the context of the study to enhance the clarity 

of the overall discussion. The purpose of this study was to examine the impact that the 

structural framework, consisting of the legislation and policy, professional and process 

factors have on the decisions made by nursing disciplinary tribunals. The study was 

exploratory and therefore examined two diverse groups of cases; sexual misconduct and  

incompetent or unsafe practice. These were chosen to maximize what could be known 

about this important area of nursing regulation.   

The regulation of nursing in Australia occurs at the State and Territory levels, 

with nursing Boards and Councils established by legislation in each of the jurisdictions. 

While the roles and functions of each of these regulatory authorities are dictated by 

their respective enabling Acts, their general function could be described as providing 

for the regulation of nursing practice and the registration, enrolment and endorsement of 

nurses and midwives practising in their respective States or Territories. Consistent with 

the regulatory role is the supervision and maintenance of standards of nursing practice. 

One of the mechanisms by which the standards of professional practice are maintained, 

is through the legislative ability of the regulatory authority to impose sanctions on those 

whose conduct falls short of the standards. In Queensland, the regulatory authority 

established by the Nursing Act 1992 (Qld) is the QNC. The Council, as part of its 

regulatory role, formulates policies and guidelines that facilitate the conversion of the 

legislative provisions and the professional standards into practice related documents. 

Based on Federal funding conditions linked to Medicare, all States and 

Territories other than South Australia, have enacted legislation creating independent 

statutory bodies to receive and investigate complaints based on the delivery of health 

care services. In all jurisdictions these bodies provide alternate mechanisms to the Court 

system, such as negotiation and conciliation, to resolve disputes between health care 

providers and the consumers of health care services. The legislation is also expressly 
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interlinked with the regulatory legislation of health professionals. For example, a 

complaint lodged with the nursing regulatory authority about the conduct of a nurse 

will, under the provisions of the legislation, be referred for assessment to the 

independent health care complaints body. In Queensland the independent statutory 

authority created by the Health Rights Commission Act 1991 (Qld) is the HRC.  

Depending on the particular nature of a complaint, the provisions contained in 

other legislation may also be relevant to the regulatory authorities response to a 

complaint, as well as attempts to investigate and reach a resolution. In Queensland the 

Nursing Act 1992 is, in relation to the discipline of nurses, linked by transition 

arrangements to the Nursing Act 1976, which establishes the grounds upon which 

nurses can be disciplined. Other legislation, such as the provisions of the Coroners Act 

1958 (Qld), Criminal Code 1995 (Qld), and Anti Discrimination Act 1991(Qld) are 

influential in the progression of a complaint through the disciplinary system to the 

eventual outcome. Therefore, the initial question the study sought to answer was: Did 

the structure; that is the legislation and policy framework within which the discipline of 

nurses occurs, impact on the outcomes of disciplinary Tribunals and Committees in 

cases of sexual misconduct and incompetent or unsafe practice, and if so what was the 

impact?   

In the Australian context it is only through the lodging of a complaint, about the 

conduct or behaviour of a nurse or midwife, that the regulatory authority is legally 

empowered to initiate an investigation and proceed to a hearing and determination 

before a Tribunal or Committee. The imposition of sanctions on the nurse or midwife, 

by that Tribunal or Committee, depends on a finding, to the requisite standard, first that 

the alleged conduct actually occurred and second, that the conduct was sufficient to 

give rise to the power of the Tribunal or Committee to take action in the form of making 

a decision and handing down Orders. The decision and Orders are what is termed to be 

the outcome of the disciplinary proceedings for that nurse or midwife. The second 

question the study sought to explore therefore, was: What conduct or behaviour, carried 

out by a nurse or midwife as part of their professional role, would warrant a disciplinary 

response, and what impact does the professional behaviour of the nurse exert on the 

outcome of the cases? 

Under the Queensland Nursing Act 1992 the disciplinary process is, in the main, 

determined by the legislation. Therefore, in considering the process issues it is 

important to recognize that there is a significant degree of interaction between the 
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progression of a matter through the disciplinary process and the provisions of the Act. 

That being said, the practical implementation of the legislative provisions materialize in 

issues surrounding the lodging of a complaint, undertaking the investigation, the 

possibility of imposing  conditions, some form of limitation or a suspension, and the 

procedural requirements involved in conducting a case before the disciplinary Tribunal 

or Committee. The final question the study sought to address therefore was: What are 

the process factors that impact on the decisions and Orders made by the disciplinary 

Tribunals and Committee?   

 

Key findings 

Recently in Australia there has been a move to adopt an overseas practice of 

publishing the outcomes of actual cases that have been heard and determined by nursing 

disciplinary Tribunals and Committees. These publications have generally taken the 

form of case studies that are directed to particular adverse patient and client incidents 

involving nurses and midwives. For example, a regulatory authority may, as part of its 

mandate, publish a case study, or a collection of case studies, that describe the particular 

facts of an incident involving the conduct of a nurse and the decision and Orders made 

in the case by the Tribunal or Committee. In addition, regulatory authorities are also 

publishing educational materials dedicated specifically to the legal and practice issues 

that surround conduct and professional discipline. The increase in the publication of 

these materials indicates not only the increase in the numbers of complaints lodged with 

regulatory authorities that require a disciplinary response but also the growing level of 

interest and concern in relation to disciplinary issues as a component of nursing 

regulation.   

The significance of this study, and thereby its contribution to the current level of 

knowledge about the discipline of nurses in Queensland, lies in the nature of the 

information contained in the findings and the basis they provide for future research. 

This study went behind the actual outcomes, as contained in the case reports, 

investigating and identifying the elements that underpin the outcomes. The key findings 

of this study are therefore described in terms of the impact that the structural, 

professional and process factors were found to have on the outcomes as determined by 

the Professional Conduct Committee. The Professional Conduct Committee being the 
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disciplinary Committee established under the Nursing Act 1992 (Qld), to hear and 

determine cases brought against nurse and midwives.  

 

The legislative framework for judgments 

The overarching finding in both the sexual misconduct and the incompetent / 

unsafe practice cases was the lack of clarity in the purpose of the legislation and the 

overt lack of consistency between the objective, as stated in section 3 of the Nursing Act 

1992 (Qld), “to make provision for ensuring safe and competent nursing practice” and 

that expressed in the policy document; the ‘Professional Standards Policy’(2000), of 

protecting the public. This objective of public protection also consistently arose as the 

basis for the imposition of particular Orders in the Reason for decision provided by the 

Professional Conduct Committee after the hearings and determinations of cases.  

While a number of commentators argue that the underlying purpose of the 

legislation and the disciplinary role of the regulatory authorities is self-explanatory, and 

readily understood (Wallace, 2001), the increasing numbers of nurses and midwives 

coming before disciplinary Tribunals and Committees would indicate that the purpose 

and intention is not so clear. As noted by Ashworth (2000, p.271),  “professional 

regulation has often been regarded by many as boring or purely punitive.” The law and 

the professional regulatory system define the parameters of nursing practice, their 

objectives and purposes therefore are too important not to be understood or to be 

misunderstood. In addition, where there is clarity of purpose it serves to define the type 

of conduct that will be seen as deserving of disciplinary measures and the outcomes that 

are appropriate to meet that purpose. Therefore, if the purpose of the disciplinary role of 

the nursing regulatory authority is to protect the public, then only behaviours that 

threaten the public will require sanctioning, and only outcomes that serve to meet that 

purpose will be imposed. These elements may be quite different if the purpose is, as 

stated in the Act, to “make provision for safe and competent nursing practice” (section 3 

Nursing Act 1992 (Qld)).  

The Nursing Act 1992 (Qld) does not provide standards or criteria against which 

the Professional Conduct Committee can assess the conduct of the nurses or midwives. 

Section 31 of the Nursing Act 1976 (Qld) identifies the grounds upon which the QNC 

may investigate and the Professional Conduct Committee may hear and determine 

allegations made against nurses and midwives. However, an examination of this section 
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and its application to the case files evidenced that section 31 (1)(e), under which the 

nurses and midwives were charged and found guilty, identifies the types of conduct as 

‘gross negligence’ ‘malpractice’ and ‘conduct discreditable’ and, other than these 

offences being clearly different from the offences expressly stated in sub-section (a) to 

(d) of section 31, no clarification or definition is given in the legislation.  

The key finding was the apparent lack of clarity or consistency in the conduct 

that amounted to ‘gross negligence’ ‘malpractice’ and ‘conduct discreditable’, and the 

impact this had when making determinations as to whether the conduct of the nurses or 

midwives, in a professional capacity, gave rise to a disciplinary response.  In the cases 

of unsafe and incompetent practice, the nurses involved in the home birthing context 

were charged, in the majority of the cases with all of the offences as alternatives. It was 

noteworthy that in a number of the files the Particulars underpinning one offence were 

then repeated being the basis of another.  This was not the case in the sexual misconduct 

files in which the nurses indulged in behaviours ranging from instantaneous sexual 

gratification, or predatory acts, to those cases where the nurses established ongoing 

relationships with ex-patients. The problem was one of exploiting those who were 

overtly vulnerable, in terms of their illnesses or conditions, as well as those who were 

assertive in resisting the advances. In all cases however, the nurses were charged with 

the same offence of ‘conduct discreditable’. This broad brush approach hinders attempts 

to clarify and validate the disciplinary role of the regulatory authority and requires 

further examination.   

The literature review indicated that there were jurisdictions in Australia and 

overseas in which the conduct generating disciplinary proceedings was identified and 

defined by the legislation. Despite this, the case law and legislation held a considerable 

level of disparity between both the terms used to refer to the conduct and the definitions 

provided therein. This issue again became relevant to the findings of this study in 

relation to the professional factors that impacted on the outcomes. 

Substantial power was found to be devolved under the Nursing Act 1992 (Qld) 

to the Executive Officer of the QNC, and the Council itself. This allowed them to 

impose limitations and conditions or suspend the licenses of the midwives prior to a 

hearing and determination by the Professional Conduct Committee. Consequently, in 

both the sexual misconduct cases and the incompetent or unsafe practice cases, the 

Executive Officer or the Council could limit or suspend the practice of the nurse or 

midwife where they formed the view that the patient’s health and safety could be at risk 
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or, there was potential risk to the patient’s health or safety. The significance of this 

finding rests in the ability to initiate such action before the allegations have been put to 

proof before the Professional Conduct Committee. In a number of cases from both 

groups of documentary files the imposition of limitations or conditions and suspension 

of the practising license had a significant impact on their ability to continue working in 

their current place of employment or secure alternate employment.  The findings also 

indicated especially in relation to the sexual misconduct files that where the licenses 

were suspended or nurses voluntarily cancelled their practising licenses, most did not 

appear to defend the Charges laid against them or seek legal representation to do so. In 

addition, where the nurses and midwives had been subjected to condition and 

limitations  at an early stage in the process, the Professional Conduct Committee 

continued with those conditions and limitations into the final Orders. In relation to the 

midwives, the conditions and limitations imposed as part of the Orders were found to be 

consistently more onerous than those imposed by the Council or the Executive Officer.  

 

Determining outcome: the nexus of structural, professional and process factors  

The impact of the legislation on the outcomes, in terms of the requisite formality 

of the proceeding and the application of evidential rules, were found to be significant in 

both sexual misconduct and the incompetent or unsafe practice cases on a number of 

issues and processes. The first was the standard to which the Professional Conduct 

Committee must be convinced of the allegations contained in the Charges (referred to as 

Particulars). In relation to every Particular of every charge in each of the cases the 

Committee made reference to being satisfied that the Charges were proven to the 

requisite standard before making a finding of guilt. The standard of proof required was 

the civil standard; on the balance of probabilities. The rider on this civil standard for 

disciplinary proceedings is the imposition of a degree of clarity as stated in the case of 

Briginshaw (1938), whereby the degree of satisfaction may vary according to the 

gravity of the facts to be proven. This standard in its practical application appeared to 

be somewhat fluid and it was difficult in a number of the cases to grasp the difference, 

from the transcripts of the evidence, and the Reasons for decision as to why some 

particulars, had been made out. It was noted that in a number of overseas jurisdictions 

the criminal standard of proof; beyond reasonable doubt, was applied in disciplinary 

proceedings. While it could be suggested this is protective of the nurses and midwives 
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in that the higher standard of proof is more suited to the seriousness of the potential 

outcomes, it also results in many complaints not being pursued for want of sufficiently 

strong evidence to meet the criminal evidential requirement. This was especially the 

case in the sexual misconduct cases, where issues of corroboration and credibility of the 

complainants was seen to impact on the ability of the Council to maintain their case at 

even the lower, civil standard.  

Elements of the cases that frequently had no connection to the initial complaint, 

were found to affect the ability of both the Respondent and the QNC to defend or prove 

its case. One factor was the substantial level of reliance the Committee placed on expert 

evidence in the incompetent or incompetent practice cases. This evidence, aimed at 

substantiating the arguments of the QNC in prosecuting the midwives, was sourced 

from practising professionals, academics or documents in the form of competency 

standards, policies and guidelines developed by professional organizations. The 

production and admission of this type of evidence was in stark contrast to that provided 

in the sexual misconduct cases which relied heavily on affidavit or testimonial 

evidence, predominantly from the complainants and the peer group. There were also a 

number of cases where the midwives and nurses either did not appear before the 

Committee to defend the charges, and or, did not seek legal representation. The findings 

from the observation of the hearing before the Professional Conduct Committee 

confirmed the procedure, as found in the files, where the Respondents do not appear. In 

some cases the nurses and midwives attempted to defend the Charges themselves. This 

served to highlight the difficulties of being unrepresented in such a forum, and the 

potential impact that status can have on the outcome. The inability of the nurses and 

midwives without legal representation to understand the procedures, concepts and the 

language seriously compromised their defence, and frequently resulted in the 

Chairperson having to provide assistance. The Nursing Act 1992 (Qld) requires the 

Committee to observe the rules of natural justice (section 105(6)(a)) and permits “as 

little formality and technicality as is consistent with a fair and proper hearing of a 

charge…[is] not bound by the rules of evidence…[and may inform] itself on any matter 

as the Committee considers appropriate…with the Chairperson [giving] directions about 

the procedure to be followed in a hearing” (section 105(6)(b). However, the 

participation of the Chairperson, who holds the position equivalent to an umpire, in 

disciplinary proceedings, may cast doubt on the impartiality of the position. 
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Another important outcome emerged from the degree of discretion as to the 

extent and severity of the provisions to be included in the Orders of any individual case. 

A number of findings were identified as particularly significant in relation to their 

impact on the formulation and imposition of the Orders. The first was related to the 

basis upon which the Orders were founded. The Reasons for decision and the transcripts 

of the evidence in which outcome was argued before the Committee included the 

consideration of rehabilitation of the nurses or midwives and, more frequently, the issue 

of imposing a penalty. In both the sexual misconduct and the incompetent or unsafe  

practice cases the word ‘penalty’ appeared in the transcripts of the evidence and the 

Reasons for the decision. This was despite the fact that the Nursing Act 1992 (Qld) 

provides for a penalty only in relation to a pecuniary penalty (section 116(1)(g)).  The 

concept of penalty, foreign to disciplinary proceedings, was raised as a factor in a 

significant number of the cases and therefore impacted on the terms of the Order.  It 

appears that where the purpose of the disciplinary role and the legislation is unclear 

then other factors are similarly not clearly identifiable. That is, if the purpose of the 

disciplinary role and the relevant sections of the Nursing Act 1992 (Qld) are to protect 

the public then only outcomes consistent with that purpose would be imposed. If 

however, the purpose is not clearly identified and understood then other factors, such as 

“whether the penalty was sufficient for the conduct,” were taken into account in 

formulating the severity of the provisions of the Order.   

Another issue was the amount awarded by way of costs to the Respondent. 

Legal argument relating to costs consumed a considerable portion of the Committee’s 

time. Even where the nurses and midwives entered a guilty plea there were submissions 

and arguments as to the amounts to be awarded. In the findings from the observations of 

the proceedings before the Committee, the legal counsel engaged in debate as to what 

costs were ‘hearing’ costs and what costs were awardable as the costs of the 

‘proceedings’. Although this distinction had been discussed and argued at length in the 

documentary files of a number of cases, it arose again during the observation of a case. 

The Professional Conduct Committee made Orders as to costs in the majority of the 

cases. However there is no legislatively prescribed scale of costs applicable to the 

jurisdiction and therefore no power for the Committee to formulate such a scale. Where 

Parliament has not seen fit to prescribe a scale of costs in a particular jurisdiction it is 

not the function of the Tribunal or Committee within that jurisdiction to do so. The 

Nursing Act 1992 (Qld) provides the Committee with an unfettered description as to 
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costs. Accordingly, the only basis upon which the committee should award costs is to 

order costs as just and reasonable (Hamilton v O’Sullivan (1980)). 

In several cases, the Committee imposed conditions on continued practice 

rights, or re-registration / re-enrolment where the nurse’s registration or enrolment had 

been cancelled. In the sexual misconduct cases the conditions frequently involved 

psychiatric or psychological assessment and treatment or counselling, and in the unsafe 

or incompetent case, the requirement for further education and supervision. These 

sections of the Orders were quite general in their application even though they were 

found to be specific to the facts alleged. The implication is that outcomes may in some 

circumstances be ‘standard form’ and instituted regardless of the particular facts of the 

case, which was quite disabling for the nurses and midwives concerned.  For example, 

in a number of the sexual misconduct cases the nurses were Ordered to complete a 

course relating to nursing ethics including not less than 10 contact hours with a senior 

nurse educator or to attend study by way of reading and reviewing training videos. 

Where the nurses had been suspended, the practical logistics of identifying, and paying 

a senior nurse educator may well have been extremely difficult if not impossible. 

Further, where the nurse was required to locate resources for ongoing education there 

appeared to be no quality assessment as to whether those resources that were located 

and available would satisfy the educational requirements.  

In all proceedings involving midwives the Committee placed considerable 

reliance on the competency standards, guidelines and policies of professional 

organizations as benchmarks against which the conduct of the midwives was assessed. 

Given the prior existence of these documents it was of concern that the midwives either 

were unaware of the standards, guidelines and policies relevant to their clinical practise 

or, if aware, chose not to adhere to the standards of practice contained therein. The 

finding casts doubt on the effectiveness of Orders whereby the midwives were to 

undertake further education specific to their area of clinical expertise. There appears to 

be serious issues in relation to ensuring that the educational regimes contained in the 

Order effectively changed the behaviours of the midwives. 

The ‘Professional Standards Policy’(2000), was not considered by the 

Committee in reaching determinations and therefore appeared to have no impact on the 

actual outcomes of the proceedings. The interaction between the Nursing Act 1992 

(Qld) and the Health Rights Commission Act 1991 (Qld) however, was found to have a 

substantial impact on the outcomes in terms of the time consumed in complying with 
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the referral mechanisms required under the provisions of both Acts. In all cases the 

matters were returned to the Council after assessment by the Health Rights 

Commissioner. This circular movement of complaints, before the investigation was 

initiated, necessitates an examination of the criteria underpinning a referral mechanism. 

The referrals appeared to add no value to the proceedings and indeed served only to 

prolong the movement of the cases towards outcomes. The impact of the criminal 

jurisdiction on the outcomes was extreme if one considers that the nurses who raised 

this issue did so in an unsuccessful attempt to escape disciplinary proceedings. While 

the Courts held that the jurisdictions served different purposes and thereby required 

different standards of proof, the more significant findings lay in the case law which 

expressly identified that an acquittal on criminal charges does not preclude professional 

disciplinary action.   

The length of time between the lodging of the initial complaint through to the 

eventual outcome was also raised by the Chairperson in relation to the conduct of the 

Respondents. In many of the files the proceedings took place over years due to the 

conduct of the nurses and midwives. Several of these people relocated and continued to 

move from one isolated or overseas location to another making the service of 

documents extremely difficult, if not impossible. In one case the solicitor for the 

Council was unable to have admitted into evidence materials that she had repeatedly 

and unsuccessfully sought to serve on the nurse prior to the disciplinary hearing. In 

other cases, the nurses and midwives continually sought adjournments in attempts to 

strengthen their defence. It was clear from the transcripts of the evidence that several of 

the nurses and midwives felt overwhelmed by the disciplinary proceeding and, 

particularly for those unrepresented, were slow to respond to what were necessary 

procedural requirements. Delays of this nature were found to occur in those cases where 

the nurses or midwives were changing their pleas or where there were issues related to 

the sequencing and timing of proceedings.  

In many nursing settings, including those under study, but also for example, in 

mental health, professional practice takes place in unstructured conditions. In these 

cases, clients, nurses and midwives might be more vulnerable to inappropriate 

behaviours. The home birth setting is one place where perceptions and expectations of 

both the birthing parents and the midwives can blur the professional boundaries. In this 

study the home birth setting seemed conducive to having the midwives make decisions 

based on a level of familiarity rather than best practice. This high-risk boundary 
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confusion was also apparent in a number of the sexual misconduct cases, particularly in 

relation to mental health clients. In this setting the structure is minimized and the 

potential for boundary blurring increased. This indicates that nurses working in these 

settings may require greater support systems and education directed to these specific 

issues.      

 

FINDINGS IN RELATION TO THE CONCEPTUAL FRAMEWORK 

In analysing the findings, Donabedian’s (1969) framework proved an 

appropriate model, given its emphasis on purpose. Because the information being 

analysed was dense and context dependent, the framework helped keep the 

interpretations focussed on the boundaries of each case and the dynamics of each in 

terms of processes and factors impinging on the outcomes. Ultimately, this framework 

was a reminder that the study was encompassed in the quality agenda. This suggest 

further lines of research using the same framework. For example, Donabedian (1969) 

himself suggested using the model to guide a broadly focussed program of researching 

health care processes. It could be used to guide studies of specific outcomes of 

disciplinary proceedings, or seeking ways to identify the variable impact of structures, 

processes and/or outcomes on those involved. Questions suggested by Donabedian’s 

framework include the extent to which the public is protected by judgements and 

decisions of disciplinary tribunals and committees. How is ‘quality’ seen by various 

stakeholders in health care? How can quality be measured in relation to disciplinary 

outcomes? What other socio-legal factors influence health care and professional 

development and how are these measured? Are there ways to measure the rigidity of the 

structures that govern processes such as the discipline of health professionals? Will 

opening up this type of research lead to improvements in ensuring quality? Under what 

circumstances? Can cross-case comparisons be drawn across different jurisdictions to 

illuminate common factors involved in making judgements? These questions suggest 

numerous possibilities for research, some of which are discussed below. In the case of 

the current study, the framework was considered eminently suitable to the purpose.  

 

LIMITATIONS OF THE STUDY 

The study considered disciplinary cases that proceeded through from the lodging 

of a complaint through to the determination by the Professional Conduct Committee. It 
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was beyond the scope of the study to include data from those cases that commenced 

with the formal lodging of a complaint but then were removed or withdrawn from the 

proceedings. There is no doubt that if the concept of ‘outcome’ was broadened to 

include any outcome rather then just the decisions and Orders at the end of a hearing 

and determination, more would be known about the workings of the disciplinary role of 

the nursing regulatory authorities. The study was confined to examining cases 

concerned specifically with allegations of sexual misconduct, or incompetent or unsafe  

practise (the home birth midwives). The findings therefore are not able to be 

generalized but rather provide a significant insight into aspects of this area of 

professional regulation.  

 

CONCLUSIONS 

The disciplinary role of the nursing regulatory authorities is becoming more 

significant with the increasing numbers of patients and clients lodging complaints. 

Though it was beyond the parameters of this study it is not unlikely, given the recent 

changes to personal injures legislation in all Australian jurisdictions to suggest that this 

steady growth in the numbers of complaints lodged against health professionals in 

general, and nurses and midwives in particular, will continue. Where patients and 

clients have had their access to personal injuries claims restricted it can be anticipated 

that they will seek alternatives to redress what they consider as less than optimal care. 

The disciplinary structures of professional regulatory authorities within the health care 

sector would seem to provide such a viable alternative. It can therefore be suggested 

that discipline is in its infancy a method of professional regulation and will increasingly 

assume a more significant place in the overall management of nursing practice by 

regulatory bodies.  

This study sought to explore the impact that the legislative, policy, professional 

and process factors exerted on the outcomes of determinations of disciplinary Tribunal 

and Committees in cases of sexual misconduct and incompetent or unsafe practice. The 

study sought to disentangle the factors that were taken into account by Tribunals and 

Committees in reaching decisions and making orders. The significance of the study is 

therefore in the contribution it makes to the current level of knowledge in relation to 

professional discipline and regulation. The outcomes for patients and clients, nurses and 

midwives though diverse are significant. It is therefore important that the profession has 
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a clear understanding of the disciplinary role of the nursing regulatory bodies. This 

includes an identifiable purpose for which the nursing regulatory authorities are 

legislatively empowered to discipline members of the profession, the behaviours that 

will elicit a disciplinary response, the process through which the veracity of allegations 

will be tested and the outcomes that can be anticipated.  

In summary the findings indicate that the outcomes of disciplinary cases are 

affected by multiple factors. These factors, now exposed through this study may be 

considered by disciplinary Tribunals and Committees and regulatory authorities in 

making decisions as to their future educational and research strategies. The study 

findings suggest a number of implications described below as recommendations for 

practice, education and further research. 

 

RECOMMENDATIONS  

Recommendations: For nursing practice 

The practice of nursing, is as indicated in the case law, literature and decisions 

of the Chairperson of the Professional Conduct Committee is held in high esteem and 

the disciplinary role assists in maintaining standards of practice and public confidence. 

The recommendations from this study in relation to nursing practice are as follows: 

 

The development of practice guidelines and policies for clinical specialty areas. 

As evident in the misconduct cases these documents were of immense value in making 

determinations as to whether the conduct fell below the accepted standard; 

 

• The implementation of structures for the reporting of conduct to the employing 

institution and the regulatory authority; 

• Amendments to the regulatory legislation aimed at unifying the terms, concepts 

and definitions applicable to the discipline of nurses;   

• The development, in high risk settings, of structured and accessible support 

mechanisms;   

• The development of disciplinary case reports to function in the same manner as 

legal case reports. The development of such reports would not only be of 

assistance in ensuring a consistency in outcomes but also as a valuable teaching 

tool.  



 196

 

• Inclusion of safety to practise guidelines in clinical agencies’ risk management 

policies. 

 

Recommendations: For nursing education 

The findings indicated that the nurses and midwives frequently failed to 

identify, or adhere to, best practice. This occurred not only in relation to the nurse 

undertaking the conduct but their colleagues who, in a number of the cases, had failed 

to recognize the conduct as inappropriate or failed to report it. The recommendations 

from this study as to nursing education are as follows: 

 

• Educational content at both the undergraduate and postgraduate level addressing 

the function and roles of the regulatory authorities and the operation of the 

disciplinary arm of those bodies; 

• Education strategies aimed at identification of conduct that is likely to be the 

grounds for disciplinary action; 

• Ongoing education directed to the practical application of professional 

competency standards, policies directed to conduct, law and ethics and 

guidelines relevant to clinical specialty areas;  

• The findings indicated that there was a real threat posed to patients by 

individuals not suited to the particular circumstances associated with the 

practice of nursing. It is therefore a recommendation of this study that serious 

consideration be given to the entry criteria relevant to undergraduate nursing 

programs. A significant benefit, in the longer term, could be gained through an 

interview process as a pre-condition to entry to a Bachelor of Nursing Degree.    

 

Recommendations: For future research  

The literature review indicated there was a dearth of research in relation to the 

disciplinary role of the nursing regulatory authorities and the issues associated with 

discipline in a nursing context. The study highlights the fact that discipline is an 

unexplored topic in the nursing research agenda. On that basis the following 

recommendations are made in relation to future research: 
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• Research is required to establish the purpose of discipline in a nursing context; 

If the purpose is to protect the public, as seems to be the case, such research 

would address ambiguities as to what conduct is deserved of disciplinary 

responses.  

• There is a need to further investigate the degree of consistency between the 

actual conduct, as proven, in disciplinary cases and the particular outcome. 

• Further research should be directed at establishing the level of existing 

knowledge of practising registered nurses, enrolled nurses and midwives in 

relation to their understanding of conduct that would incur a disciplinary 

response. 

• There is a need for further research to investigate whether the Orders of the 

Professional Conduct Committee or similar Tribunal or Committee actually 

achieve the purpose for which they were imposed.  

• In line with the recommendation above, there are no data available on the 

recidivist rate in relation to unprofessional nursing conduct. This information 

would be of immense value in making determinations as to the effectiveness or 

otherwise the Orders.  

• Research should also be directed at exploring the impact of legal representation 

during disciplinary proceedings. The findings indicated that the Queensland 

Nursing Council was represented by counsel during the hearings and 

determinations. Although the Chairperson attempted to assist as much as 

possible within the legislative parameters it was evident that a number of the 

respondents were disadvantaged by their failure to acquire legal representation.  

• The quality agenda should be further investigated in relation to disciplinary 

matters, particularly in relation to the questions identified above in discussing 

Donabedian’s framework. 
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APPENDIX 1: CORRESPONDENCE WITH THE QUEENSLAND NURSING COUNCIL 
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