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Abstract 

 

The writings of Slavoj Žižek have greatly expanded our understanding of how social 

stratification is maintained through ideology. However, those writing on the 

ideological operation of law are yet to engage with Žižek’s work. This thesis draws on 

Žižek’s multifaceted definition of ideology to provide unique insights into the ways 

that law is implicated in the maintenance of systemic inequality in liberal 

democracies. Ideology is defined as incorporating four interdependent and interrelated 

axes. The first axis, discourses, explains how communicative networks often 

controlled by the powerful lead people to view contingent, cultured and historic 

concepts necessary for social hierarchy as universal, egalitarian or eternal. It is 

asserted that the dominant legal norms of individual freedom and formal equality act 

in this way by masking the systemic oppression prevalent in liberal democracies. 

These norms also permeate abstract individualism and colonise popular 

understandings of two potentially revolutionary concepts.  

 

The second axis, spontaneous beliefs, analyses how people instinctively react to 

unfamiliar situations drawing on ideological discourses in ways that adapt, develop 

and individualise beliefs that are intimately entwined with social hierarchies. In daily 

experiences people draw on the dominant norms of abstraction and individualism 

permeated by law. In doing so these norms are amended to suit changing social 

conditions. The production of legal ideology is consequently not the exclusive terrain 

of professional ideologues like academics, politicians and judges but is assisted by 

people from all walks of life in seemingly mundane and ordinary circumstances.  

 

The materiality of ideology is the third axis and explains how material forms such as 

rituals can serve as the basis for ideological beliefs. It is through the materialisation of 

ideology that people often first encounter ideological beliefs and this exposure forms 

ideological beliefs. Žižek argues that belief is merely the formal act of recognising 

what we already believe. A particularly prominent component of the materiality of 

legal ideology is architecture and it is contended that many courthouses and 

parliament buildings materialise idealist legal norms, proclaim the universality and 

eternality of contingent and historic legal relations, and are built in celestial designs to 

manifest a religious-like faith in law.  



 

 

Fourth is the unconscious axis of ideology. This axis applies Žižek’s political 

engagement with Lacanian psychoanalysis to explore the ways that subjects of 

ideologies rely on fantasy and repression to maintain their beliefs in the face of 

constant experiences exposing the flaws, incompleteness and dogmatism inherent in 

legal ideology. I argue that the perceived universality and irreproachability of human 

rights stems in part from the fantasmatic elevation of rights to a sublime status 

assisted by the repression of the turbulent origins and power politics at play in the 

drafting of the Universal Declaration of Human Rights. This is ideological as rights 

are often seen as a silver bullet to complicated social problems without the need to 

consider the sources of social stratification. Moreover, the belief in the universality of 

human rights can blanket discussion as to what should constitute a human right, and 

how rights should be enforced, today and in the future. Through the employment of 

the four axes of ideology this thesis makes an original contribution to explaining how 

legal norms and practices assist in the sustainment of systemic inequality. 
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Introduction 

 

We live in a world overwhelmed by oppression, exploitation and violence. In a word 

our planet is plagued by social stratification. Social stratification describes the 

systemic economic, cultural and political benefits some groups of people obtain at the 

expense of others. It is unjustifiable, unethical and largely responsible for the plight of 

the world’s most exploited peoples. However, social stratification is widely accepted 

as the status quo across most countries and cultures. One body of literature that aims 

at understanding how social stratification is caused and maintained with the aspiration 

of eliminating it is called the critique of ideology.  

 

The concept of ideology has no widely accepted definition and has taken many forms 

since its inception in the late eighteenth century. The term has been used neutrally to 

describe a particular discourse or a total vision of the world, and politically in 

Marxian works to describe an anti-metaphysical epistemology, ideas detached from 

the material conditions of their production, ruling ideas developed by and supporting 

a ruling class, and material manifestations of social norms that unconsciously assist in 

maintaining social hierarchies. Overwhelmingly legal theorists have utilised one of 

these definitions and have attracted criticism from those who point to the lack of 

evidence demonstrating the existence of a homogenous ruling class or a dominant and 

widely held set of beliefs. Such criticisms are reasonable though do not stick to a 

multifaceted understanding of ideology that moves beyond an instrumental Marxian 

perspective. One writer who employs such a definition and has almost single-

handedly resuscitated the use of the concept of ideology is Slavoj Žižek.   

 

Žižek’s work is coloured by a blend of Marxism, Lacanian psychoanalysis, Frankfurt 

school critique, continental philosophy, popular culture and an engagement with his 

critical contemporaries, particularly Alain Badiou, Judith Butler and Ernesto Laclau. 

This vast array of influences has led Žižek to develop a sophisticated and distinctive 

understanding of ideology. Žižek asserts that ideology operates along three axes: 

discourses, spontaneous beliefs and materiality (1991, pp. 9–10). In my view the 

Lacanian strand of Žižek’s oeuvre provides original insights into the gripping power 

of ideology of such magnitude that it warrants inclusion as a fourth axis, which I call 

of the unconscious axis of ideology.  
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The first axis of ideology is the most extensively utilised and stems from Marx and 

Engels’ claim that the ruling ideas of every epoch are the ideas of a ruling class 

(1932/2000, p. 20). The production and distribution of ideas is largely controlled by 

the powerful and the privileged, and it follows that the most widely disseminated 

ideas often reflect the interests of those in power. Theorists employing this definition 

of ideology in a legal context focus on formal equality, abstract individualism, 

freedom of contract, and private property, and argue that these norms are integral for 

maintaining the exploitation inherent in capitalist production, or gender hierarchies, or 

systemic racism, or other forms of social stratification.  

 

The second axis of ideology is spontaneous beliefs. In unfamiliar situations people 

often draw on ideological beliefs and so adapt and develop them to changing social 

and political conditions. Whereas discourses are chiefly produced by the privileged 

and constitute ideology “from above,” the productive capacity of the second axis of 

ideology stems from all people and is ideology “from below.” Much criticism of the 

concept of ideology stems from a scepticism towards classical Marxian 

understandings of class and domination. Žižek’s insights address these concerns by 

expanding the concept of ideology to include the myriad of ways ideological beliefs 

are generated by all people in their everyday lives. The law and ideology literature is 

overwhelmingly silent on this aspect of ideology.  

 

The materiality of ideology is the third axis and describes the necessity for ideological 

norms to be concretised in daily life to retain their hold on popular imagination. The 

foundation of this understanding of ideology also comes from Marx who argues that 

in the exchange of commodities we spontaneously ignore the conditions of 

commodity production (1867/2008, pp. 43–44). In doing so, systemic exploitation 

becomes invisible at the point when it should be most on our minds. Under this 

definition ideology operates largely unconsciously, again dispelling the usual 

requirement of a ruling class with an elaborate communication network required by 

classical Marxian critiques of ideology. Žižek develops Marx’s work through a 

Lacanian lens by asserting that it is the material form that provides the foundation for 

belief. For Žižek belief is merely the formal act of recognising what we already 

believe, which has been established over a period of time through exposure to 
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material forms such as rituals. The material forms of ideology therefore provide the 

foundation for ideological beliefs. Legal theorists are obsessed with texts and so little 

attention has been given to the material forms of legal ideology.  

 

The fourth axis brings together some of Žižek’s original contributions to the critique 

of ideology derived from his mastery of Lacanian psychoanalysis. The Lacanian 

subject is defined by a foundational and unfillable lack produced by the 

incompleteness of language. Information and experiences that do not expose this lack 

form part of the conscious component of subjectivity, while that which reveals the 

foundational lack is relegated to the unconscious. To avoid confronting the lack at the 

heart of subjectivity we elevate objects, people or ideas to a sublime status. These 

fantasies provide enjoyment through the feeling that we have complete and stable 

identities. Žižek utilises Lacan’s work to argue that the gripping power of ideology 

lies in the capacity to produce enjoyment for subjects through fantasy. I make a 

further contribution to the unconscious axis of ideology by exploring the role of 

repression in maintaining belief in the universality and eternality of ideology. While 

there is a substantial body of Lacanian legal theory, few works address the concept of 

ideology thus rendering this axis a distinctive addition to the law and ideology 

literature.   

 

The four axes of ideology are interrelated and interdependent and provide a 

multidimensional methodology to investigate the relationships between the operation 

of liberal legal systems and social stratification. The first two chapters of the thesis 

provide empirical evidence demonstrating the level of social stratification globally, 

nationally and locally, a literature review explaining the genealogy of Žižek’s 

understanding of ideology, and an overview of the applications of the concept of 

ideology to law. The remaining chapters apply each axis of ideology to law. In 

Chapter Three it is argued that law in part can be accurately described as ideological 

using the classical Marxian understanding of ruling ideas produced by a ruling class. 

Law plays a significant role in shaping widespread understandings of important 

concepts such as freedom, equality, and justice, and it influences our perspectives on 

what is right or wrong, acceptable or criminal, moral or immoral. Those making 

critical decisions that influence how concepts like equality and freedom are defined in 

the legal setting are predominantly people of privilege. The definitions of equality and 
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freedom in liberal legal systems rely on abstraction, individualism, and formality and 

so avoid confronting the deep inequalities prevalent throughout these societies. The 

individualism, abstraction and formality inherent in these definitions serve as an 

obstacle for law to facilitate substantive equality and freedom, and colonises two 

potentially revolutionary concepts.  

 

The ideological norms of abstraction, individualism and formality are adapted and 

developed by ordinary people in ordinary situations. Ideology is not controlled by the 

privileged but becomes part of everyday life through spontaneous beliefs. The 

ideological norms created by the privileged evolve and devolve in part through their 

application to changing social contexts by individuals from all walks of life. Chapter 

Four illustrates this process by comparing how people from two completely different 

cultural contexts – the U.S. and the remote island of Tanna – react in contradictory 

ways to everyday situations captured live on the television show Meet the Natives 

(2009). The television show provides unique insights into how U.S. citizens from a 

variety of sub-cultural groups draw on individualism and abstraction in everyday 

situations due to the vastly different responses to the same situations by the 

ambassadors from Tanna who draw on collectivist and communitarian norms.  

 

The ideological operation of law is not restricted to texts but extends to material 

forms such as rituals, symbolism and architecture. The authority of law relies in part 

on a mysticism deriving from material forms such as wigs, cloaks, gavels, blindfolded 

statues and monumental architecture in much the same way as a cult or religion. 

Abstract idealist norms such as universal justice or individual freedom must be 

incorporated into daily life in material forms to provide a basis for belief in these 

norms. In Chapter Five I argue that legal architecture plays a significant role in this 

process. Neoclassical courthouses and parliaments materialise the hierarchy between 

the individual and the metaphysical just like the ancient temples they are based on. 

The grandeur of legal architecture materialises the authority and eternality of 

contingent and historic legal relations. Architecture is used to make people feel 

insignificant and feeble in the presence of law. Through its commitment to the 

superficial and paradoxical the more recent rise in postmodernist legal architecture 

materialises an indifference to the relationships between law and social stratification. 

Courthouses and parliaments at the centres of cities and towns provide influential 
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sites for initial belief in ideological legal norms and contribute to the perception that 

these norms are unchallengeable.  

 

The perceived universality and irreproachability of dominant legal norms such as 

human rights depends on avoiding experiences and information that highlight the 

holes, contradictions, and connections these concepts have with social hierarchy. In 

Chapter Six I argue that part of the intoxicating nature of human rights lies in the 

fantasy that rights capture all that is important about being human and so provide 

subjects with the perception that they can be completed by the appropriate 

enforcement of rights. Human rights operate like the concept of god in religious 

discourses and serve as a fantasmatic filler of the void at the heart of subjectivity. 

Rights operate ideologically due to this fantasy when they become seen as a silver 

bullet to eliminating social stratification in ways that avoid confronting the actual 

sources of systemic inequality.  

 

A second insight from psychoanalysis that assists in explaining the perceived 

universality and eternality of historic, cultured, and contingent ideological legal 

norms is repression. When a subject of an ideological discourse confronts the lack in 

the ideology that provides them with enjoyment and a sense of completeness this does 

not enter consciousness and is relegated to the unconscious component of 

subjectivity. This appears to be the case with respect to the Universal Declaration of 

Human Rights. The drafting process of this history document was fraught with debate 

regarding what constitutes a human right, the source of rights, and the role of the state 

in their enforcement. Moreover, the drafting process was influenced by powerful 

states acting in their self-interest. While this information is widely available a 

significant portion of texts on the declaration are silent on these issues. In my view 

this constitutes a collective repression allowing the declaration to be perceived as 

universal.  

 

By employing the four axes of ideology this thesis makes a number of contributions 

to the law and ideology literature. It provides a multifaceted definition of ideology 

that avoids the common criticisms aimed at the concept by postmodernists, end of 

ideology theorists, and dominant ideology thesis theorists. This definition of ideology 

expands current conceptions in the literature by addressing spontaneous beliefs, 
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materiality, and psychoanalysis. In doing so the thesis addresses aspects of law 

integral to the maintenance of social stratification that have hitherto received limited 

attention by critical legal theorists. 
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Chapter One 

Social Stratification and Ideology 

 

The concept of ideology provides a myriad of insights into how social stratification is 

created and maintained. While there is no widely accepted definition of ideology, and 

the concept is the subject of much criticism, it is the central argument of this chapter 

that Žižek’s work provides the foundations for a multifaceted and fluid definition of 

ideology that counters all common criticisms. The chapter begins by providing 

empirical evidence outlining the extent of social stratification at global, national and 

local levels. The concept of ideology provides an explanation as to why social 

stratification remains largely unchallenged and is introduced by tracing its Marxian 

genealogy. Marx provides three conflicting definitions of ideology – ideas separated 

from their material origins, ideas produced by and in service of a ruling class, and the 

materialisation of exploitative relations in social rituals and practices. Each of these 

definitions exposes the weakness and incompleteness of the others and if used in 

isolation can fall into essentialism, historicism and idealism. Žižek provides a way 

through these problems by defining ideology as occupying three axes – discourses, 

materiality and spontaneous beliefs. His work also draws on Lacanian psychoanalysis 

to posit new ways of understanding the gripping power of ideology such as fantasy. 

Žižek’s insights are important and unique and should be considered as a fourth axis 

which I call the unconscious axis of ideology. The final section of the chapter stands 

this definition of ideology against the common criticisms aimed at the concept. It is 

asserted that if one determines whether something is ideological or not based on 

whether it is likely to perpetuate social stratification, and social stratification is 

viewed as a fluid and changing phenomena, then the concerns of postmodernists, end 

of ideology theorists, and those who question the dominant ideology thesis are 

avoided without losing the critical import of the concept.  

 

Defining social stratification  

 

Social stratification describes the categorising of people into groups resulting in some 

obtaining privileges at the expense of others. It is commonplace to list the groups (the 
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poor, women, the LBGT communities, Indigenous peoples, the differently abled etc.) 

and the methods of privilege (economic, legal, social, technological etc.) as if we have 

discovered all of the means by which people are oppressed. One need only imagine 

living in the not too distant past to realise that our understanding of oppression and 

the means by which this occurs is fluid and that categorisation and classification, as 

Foucault points out, can serve the interests of power by creating hierarchical binaries 

and normalisation (1975/1995, p. 145). However, a critical response to Foucault is 

that it surely serves the systemically privileged to avoid investigating how large 

groups of people such as the poor, women or the LBGT communities are systemically 

oppressed. Or, from another angle, it is surely in the interests of the powerful to avoid 

analysing how power and privilege are concentrated in the hands of a few and the 

means by which this is maintained. In order to overcome the historicism and the 

potential hierarchy inherent in categorisation it is necessary to view social 

stratification as a fluid concept. The groups of privileged should be thought of as open 

and subject to change. With this qualification noted it is material to provide some 

empirical evidence demonstrating the extent of social stratification.  

 

A primary source of social stratification is class. The existence of classes is contested 

but can arguably be empirically verified on global, national and local levels. At the 

global level more than a billion people live on less than one U.S. dollar a day and 

another 2.7 billion live on less than two U.S. dollars a day (United Nations 2006, p. 

1). The divide between the worlds richest and poorest is staggering. In 1998 it was 

estimated that the combined wealth of the world’s richest 225 people equates to the 

combined wealth of the world’s poorest 2.5 billion people, equating to 42% of the 

world’s population at that time (United Nations Development Program 1998, p. 30). 

By 2014 that statistic had widened to the richest 85 people’s wealth equating to the 

poorest 3.5 billion, and a year later that figure was reduced to the richest 80 people 

(Oxfam 2015, p. 3). This means that in 2015 one of the richest 80 people owned more 

than the combined wealth of over four million people.    

 

A significant divide in privilege is evident in the disparity between the wealth of 

nations. In particular, a great gulf exists between wealthy Western countries and 

impoverished non-Western countries. The more than one billion people that live on 

less than one U.S. dollar per day overwhelmingly reside in non-Western countries 
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(Ferreira and Ravallion 2008, p. 25). In Tanzania, Liberia and Burundi more than 

80% of the population live on less than U.S $1.25 per day (O’Boyle and O’Boyle 

2012, p. 12). The consequences of this division in wealth between nations are dire. 

Over half a million women die each year during pregnancy with such deaths one 

hundred times more likely in Sub-Saharan Africa than in Western countries (United 

Nations Development Program 2003, p. 8). Ten million children die of preventable 

illnesses each year equating to around 30,000 per day (United Nations Development 

Program 2003, p. 9). In 2009 it was estimated that 1.02 billion people worldwide are 

undernourished, representing a dramatic increase from an estimated 915 million 

people in 2008 (O’Boyle and O’Boyle, p. 12). One in five people globally lacked 

access to clean drinking water as of 2003 (United Nations Development Program 

2003, p. 9). 

 

The divide between wealth and poverty not only exists along national lines but can 

also be observed within wealthier nations. From 1973 to 2006 in the United States the 

poorest 20% of citizens saw their total share of income drop from 5.5% to 4% while 

the richest 20%’s share rose from 41.1 to 48.5% (Mischel, Bernsten and Allegretto in 

Wisman 2011, p. 884). The U.S. has also seen falling savings and rising debt. In the 

U.S. the personal saving rate fell from 10.4% in 1980–1984, to 7.7% in 1985–1989, to 

6.5% in 1990–1994, to 3.8% in 1995–1999, to 2.1% in 2000–2004, and became 

negative in 2005 and 2006 while average consumer debt for North Americans over 

fifteen rose from $712 in 1980 to $3,261 in 2003 (Wisman 2001, p. 885). While the 

U.S. is an extreme case similar trends can be observed in other wealthy nations. In 

2011–2012 the wealthiest 20% of households in Australia, for example, accounted for 

61% of total household net worth with an average net worth of $2.2 million per 

household while the poorest 20% of households accounted for 1% of total household 

net worth with an average net worth of $31,205 per household (ABS 2013, p. 5). This 

means that the richest 20% of households on average have close to two hundred times 

more wealth than the poorest 20% of households. The divide between rich and poor in 

Australia is growing with the average net worth in high wealth households increasing 

by 25% between 2003 and 2011 while during the same period the average net worth 

in low wealth households only increased by 12% (ABS 2013, p. 3). To put the abyss 

between rich and poor within Western countries in perspective consider that in 2011 
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Ralph Lauren earned the equivalent of the highest average teaching salary in the 

United States in less than three hours.1 

 

Class can place significant limitations or advantages on an individual’s career 

prospects. In an analysis of the socio-economic position of CEOs in top 100 

companies Ellersgaard et al. found that 68% of Danish, 77% of French and 63% of 

CEOs from the U.K. were born into the upper and upper-middle classes (2012, p. 

1053). ‘The closer to the top of the business hierarchy’, they write, ‘the more 

important having a moneyed family background is’ (p. 1052). A similar conclusion is 

drawn by Tampubolon and Savage (2012) in their examination of the National Child 

Development Study and British Cohort Study which provides a nationally 

representative sample of babies born one week in March 1958 and one week in 1970 

with follow-up sweeps undertaken at ages 7, 11, 16, 23, 33, 42 and 46 in the National 

Child Development Study and at ages 6, 10, 16, 30 and 34 in the British Cohort 

Study. Tampubolon and Savage’s study of this wide range of data concludes that 

ability and education are significant factors to social mobility, but, in the male cohort, 

‘social background counts more than educational striving’ (p. 125).  

 

A second substantial source of social stratification is gender. Women suffer varying 

levels of economic and cultural oppression on most parts of the planet. Economic 

oppression is clearly visible in gendered rates of pay. A 2003 study by the General 

Accounting Office in the United States found that in 2003 women earned 79.7% of 

what men earned in the same position even after controlling for occupation, industry, 

years of work experience, job tenure, number of hours worked, time off for 

childbearing, race, marital status and education (Mohamad and Tower 2006, p. 888). 

In the most lucrative positions pay disparities are even more significant. Between 

1992 and 1997 top female executives in the 1,500 largest publicly traded firms 

tracked by Standard and Poor’s were paid approximately 45% less than their male 

counterparts (Hessaramiri and Kleiner 2001, p. 39). Beyond economic inequality 

                                                 
1 Ralph Lauren earned $66.65 million dollars in 2011 (Forbes 2012, p. 1). The highest average teacher 

salary that year was $69,118 in New York (National Education Association 2012, p. 1). If Ralph 

Lauren takes two weeks holiday and works 5 days per week he earns $1.333 million per week or 

$266,600 per day. If he works 10 hours per day that equates to $26,660 per hour meaning he earns the 

teacher’s salary of $69,118 in less than three hours.  
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women are also subject to widespread sexual and non-sexual violence. In some 

countries nearly one in four women experience sexual violence (Krug et al. 2002, p. 

149). A national survey conducted in the United States found that 14.8% of women 

over 17 years of age reported having been raped in their lifetime (Krug et al. 2002, p. 

151). In many cultures domestic violence against women is acceptable. For example, 

the percentage of women aged 15–49 who think that a husband or partner is justified 

in hitting or beating his wife or partner under any circumstances is 90% in 

Afghanistan, 86% in Papua New Guinea, 80% in the Central African Republic, 75% 

in Gambia, 59% in Libya and 53% in Sri Lanka (World Health Organization 2005, 

p.11). 

 

Race is a third significant source of social stratification. In a study of the General 

Household Survey and the Labour Force Survey in Britain and the Integrated Public 

Use Microdata series in the U.S. Yaojun Li found that during the 1990s and early 

2000s ‘most minority ethnic men in both countries earned significantly less than 

White men’ (2012, p. 167). Ethnic spatial clustering is ‘a longstanding feature of 

American cities’ and at its most extreme ethnic newcomers and African-Americans 

have been explicitly excluded from buying homes in certain areas (Penn 2012, p. 

144). In some states African American incarceration rates are as much as twenty 

times higher than white people for drug offences despite empirical evidence that drug 

use and sales occur at approximately the same rate among whites and blacks (Moore 

2014; Alexander 2010; Tonry 2011). Systemic racism is often most extreme against 

indigenous peoples. In the U.S. native communities ‘continue to rank at or near the 

bottom of nearly every social, health, and economic indicator’ (U.S. Commission on 

Civil Rights in Daum and Ishiwata 2010, p. 848). Indigenous Australians have a life 

expectancy approximately ten years less than non-Indigenous Australians (ABS 2010) 

and the Indigenous unemployment rate is four times as high as the national figure 

(Hollinsworth 2010).   

 

Those writing on social stratification generally keep their analyses to widespread 

systemic sources of exploitation like the three previously outlined. The reason for 

concentrating on widespread oppression is arguably twofold. Firstly, addressing a 

systemic cause of domination with the aim of reducing or eliminating it could 

eventually assist immense numbers of people. Secondly, and perhaps leading from the 
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previous point, there is a significant body of empirical data on areas such as 

economic, gender, racial and cultural hierarchies. However, in my view the concept of 

social stratification can also be utilised to explore local manifestations of inequality 

even though such analyses are more difficult given the lack of empirical data. An 

example of this type of investigation can be found in Bonnie Berry’s (2008) work on 

social aesthetics and social inequality. Berry argues that a person’s physical 

appearance ‘overlaps with racism, sexism, classism, ableism, and ageism’ as social 

hierarchies based on appearance can have severe economic outcomes (p. 3). It is 

important to not overlook such local sources of inequality as well as how widespread 

systemic sources of social stratification are localised.  

 

Social stratification is unjustified, exploitative and oppressive though goes largely 

unchallenged by most people. While much has been done to alleviate global poverty, 

eliminate persecution and protect society’s most vulnerable the previous discussion 

indicates there still remains immense and systemic inequality, prejudice and violence. 

If given a choice it is likely that few would view the present state of social 

stratification as necessary or beneficial. The material question then is how are the 

conditions necessary for the continuation of social stratification reproduced? In other 

words, what ensures that people participate in and facilitate hierarchical social 

relations? A concept that offers some answers to these questions is ideology. 

 

The concept of ideology 

 

Ideology is a concept that has been defined, redefined, rejected and reborn. It has been 

described as ‘the most elusive concept in the whole of social science’ (McLellan 

1995, p. 1). There is no generally accepted definition of ideology. At times ideology 

is used neutrally to describe a matrix of ideas such as Christian ideology or socialist 

ideology. The term is also commonly used to connote bias as in ‘that newspaper is 

ideological.’ Frequently ideology is utilised to attack a system of thought contrary to 

one’s own. However, these commonplace definitions of ideology lack an essential 

feature. From Marx’s use of ideology in the 1840s the concept has been employed by 

critics to describe the persistence of exploitative and oppressive social relations. As 

John B. Thompson writes, ‘[t]o study ideology… is to study the ways in which 

meaning serves to sustain relations of domination’ (1984, p. 141). In order to outline 
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the myriad of ways the concept is used to explain the persistence of social 

stratification, and why there are so many differing definitions today, it is material to 

briefly explore the Marxian genealogy of the concept of ideology leading to Žižek.  

 

The early history of the word “ideology” reveals some of the key uses, characteristics 

and problems that remain relevant to the concept today. Count Antoine Louis Claude 

Destutt de Tracy and his colleagues are attributed with the inception of the concept as 

a synonym for a “science of ideas.” Historian Emmet Kennedy attributes Tracy as 

first introducing the word during a lecture in France in 1796 (1979, p. 353). Tracy 

defines ideology as an anti-metaphysical epistemology from which all other 

knowledge emerged. Rather than knowledge stemming from religious or other 

mysterious and unknowable sources Tracy adheres to the empiricism of John Locke 

who claims that ‘all ideas come from sensation or reflection’ (Locke 1689, Book II, i, 

2). For Tracy, all ideas originate in the senses of the human body and so, as these 

senses may be studied, so too may all ideas. Tracy declares ideology as genealogically 

the first science as it uses strictly empirical methods, does not adulate a single 

philosopher, and endorses freethinking (Kennedy 1979, p. 357). Thought is viewed as 

a science, Tracy argues, and what is needed is a Newton of the science of thought 

with himself as a prime candidate (Eagleton 1991, p. 66). In essence Tracy argues that 

thought can be isolated from the material conditions of reality and be studied like a 

botanist would study rare fungi. This means the opposite of Tracy’s definition of 

ideology is metaphysics and mysticism.  

 

Defining ideology as a purely empirical category of knowledge raises some 

significant questions that still haunt the concept today. How can one determine 

whether an idea is housed in human experience or is the product of metaphysical 

mysticism? How can a system of thought remain free of the prejudices, politics and 

personalities of those involved in its inception and development? And if ideology is a 

synonym for free thought who determines what thought is truly “free” and what 

thought is muddied by the dominant norms of a particular epoch? Tracy’s definition 

of ideology fails to adequately address these questions and, when examined closely, 

contains a contradiction that actually makes it idealistic. On the one hand Tracy 

claims ideology is free from metaphysical abstractions, and on the other he claims 

that ideas are the only means by which people know things, which is idealistic. 
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Tracy’s mechanical materialism amounts to an idealist doctrine ‘which clings to the 

faith that the operations of the mind are as predictable as the laws of gravity’ 

(Eagleton 1991, p. 66). Consequently, within five years of its inception the creators of 

the concept of ideology are criticised as “ideologues” and the concept is ironically 

used to criticise Tracy and his colleagues for metaphysical reverie (Kennedy 1979, p. 

358).  

 

On top of the allegations that Tracy’s concept of ideology was itself ideological due 

to its underlying idealism were claims that the concept was actually political rather 

than purely scientific. The founders of the concept believed in republicanism, 

secularisation, free press and individual freedoms (Kennedy 1979, p. 358). During 

France at this time Napoleon had authoritarian centralised power supported by the 

clergy and a population dulled by religious obedience. The concept of ideology in this 

context is therefore ‘a revolutionary strike at the priests and kings, at the traditional 

custodians and technicians of the “inner life”’ (Eagleton 1991, p. 64). Napoleon 

personally responded against Tracy and his colleagues with what is now a very 

familiar attack – he declared their work ideological. Napoleon publically ridiculed 

Tracy and his colleagues proclaiming that they are ‘windbags and ideologues who 

have always fought the existing authority’ (Kennedy 1979, p. 358). The derogatory 

use of the term ideology by Napoleon and others gives rise to a new definition of the 

term – a system of thought that contradicts or threatens one’s own. With this move the 

concept of ideology quickly extends to encapsulate anything that bothers Napoleon 

who ‘before long… was seeing ideologues under every bed, and even blamed them 

for his defeat in Russia’ (Eagleton 1991, p. 67). 

 

A second significant development to the concept of ideology occurs under Karl 

Marx’s pen. The pejorative connotation of ideology aimed at Tracy and his colleagues 

by their critics is also utilised by Marx. However, while Marx could be said to 

generally agree with some of the attacks on the French ideologists he certainly 

broadens the critique and in doing so widens the concept of ideology. Before 

analysing Marx’s writings on ideology it must be noted that Marx is not consistent in 

his treatment of the concept and uses a number of varying definitions (see Eagleton 

1991, Phillip 1981). In addition, some of Marx’s work, such as his writings on 

commodity fetishism, is relevant to the study of ideology and yet Marx does not use 
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this term. It is debateable whether Marx intended to revise his definition of ideology, 

or add to it, or in his later works abandon it. In my view to include Marx’s ideas that 

are relevant to the critique of ideology, even if he did not use the term, is to strengthen 

the concept and so I will include them in my discussion. Drawing on Terry Eagleton 

(1991, pp. 82–83) and Žižek (1994, pp. 9–10) I will outline Marx’s understanding of 

ideology using three definitions – epistemology, politics, and materiality. After 

discussing each definition the similarities and differences between each will be 

explored.  

 

Marx’s three definitions of ideology 

 

Marx’s epistemology differs vastly to Tracy’s and the other ideologues of eighteenth 

century France. As discussed above, the Achilles’ heel of Tracy’s definition of 

ideology is the presumption that individuals can study thought in a purely scientific 

way producing an objective worldview due to the belief that ideas only stem from 

human sensations. In this understanding of epistemology knowledge is something that 

can exist independently from the material conditions of existence. In other words, 

Tracy claims that he may objectively study knowledge without being influenced by 

the dominant ideas and practices of his time. This position assumes that thought has 

an independent existence and can be divorced from material reality. However, Marx 

argues that in order to arrive at a category of idea deemed to be a source of knowledge 

Tracy must abstract the social origins from the idea. Marx elucidates this process of 

abstraction using a metaphor of a house: 

Is it surprising that, if you let drop little by little all that constitutes the 

individuality of a house, leaving out first of all the materials of which it is 

composed, then the form that distinguishes it, you end up with nothing but a 

body; that, if you leave out of account the limits of this body; you soon have 

nothing but a space – that if, finally, you leave out of the account the 

dimensions of this space, there is absolutely nothing left but pure quantity, the 

logical category? If we abstract thus from every subject all the alleged 

accidents, animate or inanimate, men or things, we are right in saying that in 

the final abstraction, the only substance left is the logical category. Thus the 

metaphysicians who, in making these abstractions, think they are making 
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analyses (1847/2009, p. 47).2 

What theorists like Tracy miss, according to Marx, is that ideas are intimately bound 

with social relations.  

 

Marx asserts that there is no such thing as eternal ideas that explain all knowledge. 

Ideas stem from the material conditions of existence and change as these conditions 

change: 

The same men who establish their social relations in conformity with the 

material productivity, produce also principles, ideas, and categories, in 

conformity with their social relations. Thus the ideas, these categories, are as 

little eternal as the relations they express. They are historical and transitory 

products (1847/2009, p. 50). 

For this reason Marx and Engels’ call for a purely empirical epistemology 

(1932/2009, p. 6). They claim that by studying ‘real individuals, their activity and the 

material conditions under which they live’ one can ascertain the material origins of 

ideas (1932/2009, p. 6). By avoiding a discussion of the social origins of ideas 

theorists like Tracy universalise, eternalise and/or naturalise the dominant ideas of 

their time under the guise of science and objectivity. In addition, the centrality of 

ideas distracts individuals from the material conditions that give rise to social 

stratification. For these reasons Marx describes the idealistic separation of ideas from 

material reality inherent in the work of theorists like Tracy as ideology (Marx and 

Engels 1932/2000, p. 48).  

 

A second definition of ideology found in Marx’s early work stems from his political 

views. Against John Locke and Tracy’s claim that ideas originate in the sensations of 

the body Marx asserts that ideas stem from dominant material relations (1932/2000, p. 

20). The most pervasive and influential material relations are connected to the 

organisation of production (1847/2009, p. 48; 1932/2000, p. 48). In order for an 

economic or political system to survive individuals in a society must have the beliefs 

necessary for its operation and reproduction. For example, a theocratic political 

                                                 
2 It should be noted that abstraction is not in-and-of-itself ideological. Abstraction is a necessary 

cognitive function given the complexity of existence. However, when one abstracts the historic, 

economic, cultural, or political contexts in order to claim a concept is universal, and that concept is 

integral to the maintenance of social stratification, that is ideological in my view.  
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system would not survive a dramatic increase in atheism. Consequently, Marx argues 

that the dominant ideas of a society reflect, normalise and/or eternalise the 

hierarchical social relations of a given epoch. This is possible as hierarchical societies 

incorporate a division of labour whereby only those who systemically benefit from 

the organisation of production have the education, resources and time to produce and 

distribute dominant ideas. Marx and Engels write: 

The ideas of the ruling class are in every epoch the ruling ideas, i.e. the class 

which is the ruling material force of society, is at the same time its ruling 

intellectual force. The class which has the means of material production at its 

disposal, has control at the same time over the means of mental production, so 

that thereby, generally speaking, the ideas of those who lack the means of 

mental production are subject to it. The ruling ideas are nothing more than the 

ideal expression of the dominant material relationships, the dominant material 

relationships grasped as ideas; hence of the relationships which make the one 

class the ruling one, therefore, the ideas of its dominance (1932/2000, p. 20). 

Marx declares those in the ruling class who develop and disseminate the discourses 

necessary for the continuation and reproduction of hierarchical societies as ideologists 

(1932/2000, p. 5). One theorist who Marx declares a ‘fish-blooded bourgeois-

doctrinaire’ is Tracy (1867/2008, p. 447).  

 

Tracy’s work for Marx is anything but purely empirical and scientific and rather 

amounts to an apology for France’s hierarchical society. Tracy’s economic treatise, 

Traite d'economie politique, like many classical liberal economic theories, justifies 

class divisions due to natural inequalities between individuals. Though Tracy was 

born an aristocrat who abandoned his class to rally behind the revolutionary French 

bourgeoisie he remained one of France’s largest landed proprietors (Eagleton 1991, p. 

69). Tracy justified this position by claiming:  

[t]he natural inequalities in men’s faculties lead to the inequalities in 

distribution of wealth and consequently to the swelling of the ranks of the 

poor. Social conflict is not seen as class conflict, but as part of the “universal 

struggle,” the movement of individual wills in conflict with other wills (Tracy 

in Kennedy 1979, p. 367). 
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If social inequality derives from natural inequalities, as Tracy argues, it is an 

unchangeable and justifiable phenomenon.3 According to Tracy this conclusion is 

scientific, uses purely empirical methods and therefore falls within his definition of 

ideology being a ‘psychological faculty analysis’ (Kennedy 1979, pp. 366–367). In 

Marx’s view such a doctrine is neither empirical nor objective and in reality is a 

conclusion in service of Tracy’s privileged position and is therefore ideological under 

his political definition.  

 

A third definition of ideology present in Marx’s writings is the material 

manifestations of ideology. The two definitions discussed previously both concentrate 

on discourses – the epistemological definition addresses ideas detached from their 

social conditions and the political definition addresses ideas produced by and in 

service of a ruling class. While discourses are part of the material conditions of any 

society, and this analysis could be extended to include any manifestation of idealism 

or ruling ideas, Marx’s later work specifically draws attention to material 

manifestations of ideology. In the preface to A Contribution to the Critique of 

Political Economy (1859/1999) Marx writes, ‘[t]he mode of production of material 

life conditions the general process of social, political and intellectual life’ (1859/1999, 

p. 4). The economic base of a society is supported and maintained by an ideological 

superstructure. Marx refers to law, politics, religion, art and philosophy in his brief 

discussion of the ideological superstructure (1859/1999, p. 4). Such an analysis 

extends beyond discourses and includes material manifestations of ideology such as 

works of art and religious rituals.  

 

An illustration of Marx’s material definition of ideology can be found in his concept 

of commodity fetishism. It should be noted that Marx does not use the word ideology 

in his discussion of this concept. However, to overlook commodity fetishism would 

be to overlook a vital insight into how material manifestations of ideology can operate 

differently to ideological discourses. Marx asserts that when people exchange money 

for commodities they do not consider the hierarchical social relations involved in the 

production of the commodities (1867/2008, pp. 43–44). For example, when I purchase 

a shirt I often do not consider the conditions that produced the shirt (most likely a 

                                                 
3 This is a position shared by many contemporary liberal theorists and is discussed further in Chapter 3.   
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sweat shop) or the fact that I am paid less than the value I produce for the university I 

am employed by. Thus the social relations involved in the transaction assume ‘the 

fantastic form of a relation between things’ (1867/2008, p. 43) ensuring the 

hierarchical and exploitative social relations allowing for the exchange are invisible. 

Marx argues that this process occurs without people being consciously aware of it 

(1867/2008, p. 45). Commodity fetishism is not specifically taught nor can a 

justification or explanation be found in treatises by classical or contemporary 

capitalist economists. Commodity fetishism is a materialisation of ideology that 

masks exploitation spontaneously.  

 

To summarise, Marx provides three definitions of ideology. The epistemological 

definition describes ideas separated from their material origins. Marx’s political 

definition argues that ideology is dominant ideas produced by and in service of a 

ruling class. The material definition of ideology outlines how the exploitative 

components of a society are materialised in social rituals and practices like 

exchanging commodities. Having outlined Marx’s three definitions of ideology I will 

now discuss the insights, overlaps, contradictions and problems with his analysis. To 

begin with, each definition illuminates the incompleteness and flaws of the others. For 

example, there are many ideas in service of a ruling class that are not separated from 

their social origins as the epistemological definition would require. The capitalist 

mantra ‘you can make it if you work hard’, for example, is not entirely idealist. There 

are rags to riches Cinderella stories with individuals becoming wealthy thanks to a 

combination of luck, timing and an industry allowing for vast economic advancement. 

However, the empirical evidence on class discussed above indicates that class 

positions are overwhelmingly entrenched, making the Cinderella complex ideological 

as it encourages the poor to work hard under a usually false hope that in doing so they 

will one day be wealthy. One could argue that this idea has been produced and 

maintained to an extent by a ruling class given the multinational Walt Disney 

Company produced the popular 1950 film and in 2015 produced another adaptation of 

the Cinderella grossing $539 million worldwide. Such an analysis sits squarely within 

Marx’s political definition of ideology but contradicts the epistemological definition.  

 

However, not all ideological ideas are produced by a ruling class and the ideas 

produced by a ruling class are not all necessarily ideological. It is commonplace today 
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for large media organisations to publish stories declaring politicians as corrupt or 

criticising their financial entitlements. Clearly this is not in the interests of a ruling 

political class and could not be defined as ideological. Likewise, members of the 

working class produce their own ideological ideas stemming from their practical 

activities. As Eagleton writes: 

Oppressed groups in society may rationalize just as thoroughly as their rulers. 

They may perceive that their conditions leave a lot to be desired, but 

rationalize this fact on the grounds that they deserve to suffer, or that everyone 

else does too, or that it is somehow inevitable, or that the alternative might be 

a good deal worse (1991, p. 52). 

Often such rationalisations are fuelled by ideas produced and permeated by a ruling 

class but this is not exclusively the case. Marx’s political definition is therefore best 

thought of as a generalisation in my view. 

 

Marx’s material definition of ideology can also undermine his political definition. 

Marx’s claim that commodity fetishism operates without people knowing it 

contradicts his conclusion that ideology is created and maintained by a ruling class. 

While a ruling class may have established the conditions for commodity fetishism to 

function, and ‘fish-blooded bourgeois doctrinaires’ like Tracy assist in naturalising 

and legitimising capitalist production, commodity fetishism seems to require no 

further ruling class support. The ignoring of the material conditions of production in 

commodity exchange stems from the commodity form itself (1867/2008, p. 43). In 

other words, it is the material form of the commodity that masks the conditions of its 

production. Here we have ideology operating without any necessary conscious 

awareness by exploiter or exploited.  

 

A final problem with Marx’s writings on ideology is that his epistemological 

definition arguably suffers from the same inherent idealism found in the writings he 

sought to critique. As noted above, Marx and Engels claim that their analysis stems 

from ‘real individuals, their activity and the material conditions under which they 

live’ and can be ‘verified in a purely empirical way’ (1932/2000, p. 6). This ‘pure 

empiricism’ is precisely the same epistemology as Tracy’s and, just like Tracy, this 

amounts to an idealist position as it universalises a type of analysis that is in fact 

historic. As Eagleton writes, ‘when Marx and Engels speak of setting out from “real, 
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active men” rather than from what these “men” say, imagine and conceive, they sail 

perilously close to a naive sensuous empiricism which fails to grasp that there is no 

“real life-process” without interpretation’ (1991, p. 75). It is quite ironic that in the 

book that develops the definition of ideology as thought detached from its material 

conditions we find an example of the argument Marx and Engels seek to combat. It is 

worth noting that Marx’s later writings develop his position on the dialectical 

relationship between materiality and consciousness and this is discussed in Chapter 

Five. In isolation, though, it is difficult to avoid the conclusion that Marx’s 

epistemological definition of ideology is idealistic.  

 

Marx’s writings on ideology produce three definitions that are simultaneously 

connected and conflicted. Each allows unique insights into how social stratification is 

maintained through legitimation, naturalisation, eternalisation, obscuration, or through 

material forms, and yet each alone is lacking and produces many of the problems it 

seeks to redress. How are we to interpret such substantial contradictions and flaws in 

Marx’s work on ideology? Some theorists have focused primarily on only one 

definition of ideology. Georg Lukacs, for example, asserts: 

It is no accident that Marx should have begun with an analysis of commodities 

when, in the two great works of his mature period, he set out to portray 

capitalist society in its totality and to lay bare its fundamental nature. For at 

this stage in the history of mankind there is no problem that does not 

ultimately lead back to that question and there is no solution that could not be 

found in the solution to the riddle of commodity-structure (1923/1967, p. 1).  

Lukacs’ exclusive concentration on the commodity form amounts to essentialism and 

sees ‘”things” everywhere in human relations’ (Althusser 1965/1969, p. 230). The 

opposing and similarly problematic position adopted by many critical theorists is to 

abandon the concept of ideology entirely. It seems to me that both approaches, while 

understandable, are a disservice to the complexity and integrity of Marx’s vital 

insights into the methods by which social stratification is sustained. One way forward 

is to formulate a conception of ideology that overcomes the incompleteness of each of 

Marx’s three definitions yet maintains their critical insights, and this is the approach 

of Žižek. 

 

The Žižekean concept of ideology 
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Žižek draws on and extends Marx’s understanding of ideology to posit a multifaceted 

conceptualisation. For Žižek ideology operates around three axes: a complex of ideas; 

the materiality of ideology; and the ‘spontaneous’ ideology at work at the heart of 

social ‘reality’ itself (1994, p. 9). Žižek illustrates his conclusion with liberalism 

which is ‘a doctrine (developed from Locke to Hayek) materialized in rituals and 

apparatuses (free press, elections, market, etc.) and active in the “spontaneous” (self-) 

experience of subjects as “free individuals”’ (1994, p. 10). Under this definition 

ideology can be produced by a ruling class, it can function largely unconsciously 

through material forms like commodities, and it can be produced by the exploited 

spontaneously through their daily experiences. By viewing the topography of 

ideology as multi-dimensional rather than a singular, monolithic structure Žižek 

draws together most of the insights in Marx’s three definitions and, in doing so, 

overcomes many of the contradictions between these definitions.  

 

In addition to overcoming a number of the inconsistencies between Marx’s three 

definitions of ideology Žižek draws on Lacanian psychoanalysis to develop new 

insights into how ideology ‘grips its subjects’ (Glynos 2001, p. 195). Lacanian 

psychoanalysis is difficult to briefly summarise without falling into essentialism and 

structuralism and so what follows should be treated as a crude impression of Jacque 

Lacan’s complex work.4 Lacan argues that the structure of subjectivity reflects the 

structure of language. Language is an incomplete, fragmented system of signification 

that never adequately encapsulates that which it describes. For example, the word 

“tree” never adequately describes a specific, individual tree. One result is that 

signification causes lack. As our consciousness is largely made up of a collection of 

signifiers there is a fundamental and unfillable lack at the heart of subjectivity just as 

there is a fundamental lack at the heart of signification. Lacan calls this fundamental 

lack the “Real.” While the response of subjects to fundamental lack is varied, in 

general we cannot accept the anxiety, uncertainty and sense of incompleteness that 

stems from lack and so elevate ideas, ideals, people, places, commodities or any other 

object in never-ending cycles to attempt to fill this lack.   

 

                                                 
4 Lacanian psychoanalysis is examined in depth in Chapter Six and Seven.  



 25 

Lacan names this process “fantasy” as the void is unfillable and there is consequently 

an endless movement from object to object (1973/1998, p. 209). Fantasy structures 

the way subjects perceive reality. An ordinary object, person or idea can be seen as a 

sublime object capable of completing the subject. Coupled with fantasy is repression. 

The void at the heart of social reality produces anxiety and so a subject’s response to 

anything that threatens the perceived completeness produced by fantasy is often 

relegated from consciousness. Fantasy and repression can be integral in sustaining 

hierarchical, exploitative and violent social relations. Subjects obtain enjoyment from 

fantasy and this can overshadow the violent, exploitative and oppressive aspects of 

ideologies while repression can maintain a subject’s belief in an ideology by 

preventing experiences that highlight the inconsistencies, incompleteness or violent 

consequences of ideological beliefs from entering consciousness. As such fantasy and 

repression offer an explanation why individuals cling to ideological ideas or practices 

even when to do so is against ones self-interest, the interests of loved ones or 

humanity in general. Psychoanalytic theory can also offer a reason why individuals 

maintain these beliefs even following exposure to information or practices that expose 

the inaccuracy or oppressive nature of ideological beliefs.  

 

Žižek does not include his psychoanalytical insights as an axis of ideology. There are 

a number of possible reasons for this omission. In his discussion of the axes of 

ideology Žižek is primarily focused on drawing together the wide range of works 

utilising the concept. His focus is therefore on the contributions of others rather than 

himself. In addition, fantasy and repression arguably facilitate the three axes of 

ideology already outlined. However, in my view the importance of fantasy and 

repression in an understanding of the persistence of social stratification is so great it 

merits a place alongside Marx’s definitions. Therefore I am of the opinion that a 

Žižekian understanding of ideology should be viewed as incorporating four axes – 

discourses, materiality, spontaneous beliefs, and the unconscious axis of ideology. 

This definition of ideology should not be thought of as total or universal. To begin 

with, the four axes do not cover all of the contributions made by theorists writing on 

ideology. Furthermore, changes in the material conditions of existence will produce 

changes in the way social stratification is produced and maintained by ideology. 

Anyone writing on ideology must also acknowledge that their analysis is coloured by 

the dominant ideas of the present and is consequently potentially discriminatory in 
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ways not yet understood or popularised. This final point raises a significant question 

surrounding the critique of ideology – does the critique of ideology require a position 

of objectivity from which one may declare something as ideological? 

 

The position of the critic in the critique of ideology 

 

A central concern with any denouncement of something as ideological is the position 

from which this assertion may be made. Put differently, if something is ideological 

then what is the opposite of ideological, what is non-ideological, and on what basis 

may one arrive at this decision? Is not all thought determined by historical and 

political conditions and so nothing is beyond ideology? Postmodernist thinkers posit 

an affirmative answer to the previous question. In essence postmodernism is the 

rejection of grand narratives that claim to explain all human behaviour, or any claim 

to an absolute truth or knowledge, due to the ceaseless fluidity of meaning and the 

illusion of complete agency and/or knowledge behaviour (see Lyotard 1979, pp. xxiii-

xxv). The forefather of postmodernism, Friedrich Nietzsche, provides the 

foundational argument against “truth” in the following way: 

What then is truth? A mobile army of metaphors, metonyms, and 

anthropomorphisms – in short, a sum of human relations, which have been 

enhanced, transposed, and embellished poetically and rhetorically, and which 

after long use seem firm, canonical, and obligatory to people: truths are 

illusions about which one has forgotten that is what they are (1873/1982, pp. 

46–47). 

The central plank then of postmodernism is that all truths are merely products of the 

dominant ideas of an epoch and therefore all thought and action could in some way be 

deemed ideological given there is no outside of Marx’s epistemological definition of 

ideology. Or, from another angle, since we can never access truth, a neutral or 

objective position from where something could be deemed ideological does not exist.  

 

This problem concerning self-legitimation and objectivity is known as “Mannheim’s 

Paradox.” Karl Mannheim claimed that all historical and political thought is 

determined by the socio-historical location of the thinker, and all systems of thought 

are therefore inherently value-laden, one-sided, distorted, false, and therefore 

ideological (Mullins 1979, p. 143). However, Mannheim’s conclusion produced a 
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paradox: if all thought is false Mannheim’s own conclusions were self-refuting. As 

every person’s thoughts are determined by their socio-historic position there is no 

position from where certain systems of thought could be deemed more or less correct 

than any others. Mannheim did provide his own problematic method for dealing with 

this problem,5 though it is beyond the scope of our discussion. What is important is 

the problem of legitimation that his work draws attention to. As Mannheim argued 

that all thought is ideological his conclusion is very similar to Nietzsche’s position 

and we are left with what might be called postmodern relativism where all systems of 

thought are equally distorted, including the concept of ideology.  

 

The postmodernist conclusion that all thought is distorted and therefore relative 

contains significant flaws. Firstly, in its attempt to reject grand narratives 

postmodernism posits perhaps the grandest of grand narratives. If the postmodernist 

claim that truth amounts only to ‘the obligation to lie according to fixed convention, 

to lie herd-like in a style obligatory for all,’ (Nietzsche 1901/1968, p. 47) is accepted, 

and there are thus only equally (in)valid “lies” aimed at explaining human behaviour, 

what is found is a kind of inverted metaphysics – a homogeneous universe where 

everything from tying one’s shoelaces to toppling dictatorships is levelled to a matter 

of “interests” (Eagleton 1991, p. 10). Postmodernism ironically comes very close to 

Kant’s conception of noumena in that the truth of objects lies forever outside of our 

grasp and what we hold onto dearly are illusions, misconceptions and incomplete 

replicas of a far more complex reality. While this may be true, it cannot be avoided 

that this conclusion itself implies a position from where this sort of judgement can be 

made – there must be something different about how a postmodernist sees the world 

to be able to identify this fundamental problem in human consciousness. Thus the 

same paradox arises in postmodernism as in any other theory concluding that there are 

limitations to human consciousness. Under the guise of rejecting grand narratives 

postmodernism slips a grand narrative through the back door. ‘Those who imagine 

that if truth is not absolute then there is no truth at all’, declares Eagelton, ‘are simply 

closet transcendentalists, helplessly in thrall to the very case they reject’ (1991, p. 

189). Thus to reject grand narratives or claims to truth based on the unavoidable 

                                                 
5 For a detailed discussion on the solutions offered by Mannheim and their problems see Mullins 

(1979). 



 28 

influences of socio-historic conditions results in a position no more convincing, stable 

or neutral than the reverse.   

 

Not only does postmodernism amount to the very type of grand theory it seeks to 

dismiss but it does so in a way that can silence many works aimed at exposing and 

rectifying social stratification. If all thought is equally false then sexism and racism 

have equal footing with feminism and the civil rights movement. Eagleton provides a 

fierce criticism of the ultimate consequence of postmodernism: 

It is clear enough, then, what a ‘radical’ pragmatism or neo-Nietzcheanism 

finally comes down to. It comes down to a shamefaced apologia for the 

Western way of life, more rhetorically persuasive than some explicitly redneck 

propaganda on behalf of the Pentagon (1991, p. 172). 

The criticism of the concept of ideology by postmodernism must be held up to the 

light of its consequences. If it is accepted that all knowledge systems and social 

relations are equally illusory then there is little ability to engage in systemic critique, 

making the reproduction of social stratification inevitable. Even if the postmodernist 

claim that power is everywhere is accepted there is no reason not to distinguish 

between more and less central or systemic instances of it (Eagleton 1991, p. 8). In 

sum, criticising attempts to understand how dominance and power permeates 

throughout a society due to the belief that one must have access to objective 

knowledge to validly do so can protect and reproduce social stratification. Such a 

position should be rejected. 

  

Žižek provides a way through the quagmire of postmodernist relativism. Although 

Žižek rejects the ‘quick, slick “postmodern” solution’ that there is no outside to 

asserting that it is ‘ideology par excellence’, he still asserts that ideology ‘is already at 

work in everything we experience as “reality”’ (1994, p. 17). Does this mean that the 

critique of ideology is impossible as the ‘stepping out of (what we experience as) 

ideology is the very form of our enslavement to it’? (Žižek 1994, p. 6). Or does the 

critique of ideology ‘involve a privileged place, somehow exempted from the turmoils 

of social life, which enables some subject-agent to perceive the very hidden 

mechanism that regulates social visibility and non-visibility?’ (Žižek 1994, p. 3). 

Žižek answers “no” to each of these questions arguing it is still possible to draw a 

clear line of demarcation between ideology and actual reality so long as the place 
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from which one denounces ideology remains empty (1994, p. 17). As soon as the 

space from where critique occurs is ‘occupied by any positively determined reality… 

we are back in ideology’ (1994, p. 17). The reasoning behind this claim is grounded 

in Lacan’s concept of the Real.  

 

As discussed above Lacan asserts that there is a fundamental and unfillable gap at the 

heart of social reality and the subject due to language being unable to capture that 

which it describes called “the Real.” Symbolic systems tend to posit a sublime 

object/s to cover or fill the Real. Žižek’s axes of ideology describe how this process 

occurs within individuals or ‘from below (spontaneous beliefs) and outside 

individuals or ‘from above’ (rituals, apparatuses, and so on) (1994, pp. 17–18). To 

illustrate this complex idea consider the scene in Monty Python’s Life of Brian (1979) 

in which one group of villagers establish three religions based on what they perceive 

as sublime objects left by Brian. While fleeing the villagers Brian’s shoe falls off and 

is spontaneously perceived by one group of villagers as ‘a sign’ to take off one shoe 

and hold the other one up, another group perceive the shoe as a sign to ‘gather shoes 

together in abundance,’ while a third group see the shoe as a false sign with the true 

sign being the gourd from the previous scene. Python provides three examples of 

fantasy in this scene spontaneously created by the villagers. The single shoe, pile of 

shoes and gourd are elevated to a sublime status perceived as filling the lack in the 

villagers produced by language and are examples of spontaneous ideology from 

below. The villagers immediately organise themselves into leader and follower as 

each of the three people who claim to understand Brian’s message lead their 

respective groups for the remainder of the film. One could imagine each religion 

being established with the resulting discourses perceived by believers as complete due 

to the Real being covered by these sublime objects. It is likely that eventually 

members of the three religions would build monuments of single shoes, piles of shoes, 

or of gourds that would influence the thoughts and behaviour of people in their 

shadows. In doing so they would create material manifestations of ideology or 

‘ideology from above.’ This ideology ‘from above’ is therefore ‘ideology of ideology’ 

(Žižek 1994, p. 19). Žižek’s point is that both ideology from below and from above 

stems from the Real i.e. from the unfillable lack in discourses and subjects.  
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The critique of ideology must therefore be carried out from the Real i.e. from the void 

falsely believed to be filled by sublime objects like Brian’s shoe. According to Žižek 

as soon as a critic posits something as “outside” ideology they fall into the same trap 

as Python’s villagers. All discourses are incomplete including those deemed ‘non-

ideological.’ The position of the critic is therefore paradoxically impossible and 

necessary (Pfaller 2005, p. 55). The critic refuses to accept the universals claimed by 

ideologies and instead must posit her/his own universals knowing that this is an 

impossible task guaranteed only by ‘the subject’s own contingent act of 

performatively assuming these norms’ (Žižek 1997, p. 214). According to Žižek it is 

only from the standpoint of radical negativity that the critique of ideology can occur 

as such a position of ‘formal indeterminacy’ allows the antagonistic and dialectical 

struggle over ideological meanings (Pfaller 2005, p. 61). 

 

Žižek’s critique of ideology therefore does not require a privileged or objective 

worldview. This position differs from many accounts of ideology that contrast truth 

with ideology (see, for example, parts of the work of Marx,6 Engels7 and Habermas8) 

or those that contrast science with ideology (see, for example, Althusser 1970/2002). 

Perhaps the exemplar of contrasting ideology with objectivity lies in Marx and 

Engels’ The German Ideology. There it is argued that people fail to see the 

exploitative motives behind social relations as embodied in capitalist production, and 

instead view their relations ‘upside down as in a camera obscura’ (1932/2000, p. 9). 

Here we can see an opposition between ‘actual life process[es]’ and the false or 

distorted view of social relations produced through ideology (1932/2000, p. 9). From 

this perspective ideology could be viewed purely as an epistemological problem. If 

people could come to see social relations the way they “really are” then ideology 

would dissipate. Žižek vehemently opposes such a claim: 

An ideology is thus not necessarily ‘false’: as to its positive content, it can be 

‘true’, quite accurate, since what really matters is not the asserted content as 

such but the way this content is related to the subjective position implied by its 

                                                 
6 See Marx on the dichotomy between base and superstructure where ideology is squarely located in 

the latter in the preface to A Contribution to a Critique of Political Economy (1859/1999). 

7 See Engels (1893) on false consciousness in ‘Letter to Franz Mehring on Historical Materialism’.  

8 See generally Habermas (1971; 1996) on the idea of a transparent, rational and undistorted system of 

communication outside of ideological affects. 
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own process of enunciation. We are within ideological space proper the 

moment this content – ‘true’ or ‘false’ (if true, so much the better for the 

ideological effect) – is functional with regard to some relation of social 

domination (‘power’, ‘exploitation’) in an inherently non-transparent way: the 

very logic of legitimizing the relation of domination must remain concealed if 

it is to be effective. In other words, the starting point of the critique of ideology 

has to be full acknowledgement of the fact that it is easily possible to lie in the 

guise of truth (1994, p. 8). 

For Žižek the critique of ideology is not made from an objective worldview nor is 

ideology opposed to truth. The critique of ideology must occur from the empty void at 

the heart of all symbolic constructions. This allows the critique of ideology to remain 

free of hierarchy and historicism.  

 

A problem with Žižek’s solution to Manheim’s paradox is that fantasy is not always 

related to social stratification. We can agree with Žižek’s point that ‘reality is never 

directly “itself,” it presents itself only via its incomplete, failed symbolization, and 

spectral apparitions emerge in this very gap that forever separates reality from the 

real’ (1994, p. 21), and that symbolic networks can only be “enclosed” through 

fantasy, but this does not mean fantasy itself is always ideological. It is not difficult to 

imagine fantasy operating in ways that have no relationship to social stratification. A 

cosmologist’s sublime object in the early twentieth century could have been general 

relativity. This theory could have been viewed as something capable of explaining all 

cosmological observations and suturing the fundamental lack in the scientist. We 

could imagine this cosmologist seeing general relativity in much the same way as 

Python’s villagers see Brian’s shoe. Yet general relativity has no relationship to social 

stratification. This highlights a problem with Žižek’s theory of ideology – how does 

the critic determine which discourses or practices to critique? For example, Žižek’s 

work is critical of classical liberalism, neoliberalism, capitalism, fascism, state-

socialism, consumerism, and religion, but how does Žižek determine which false 

universals to take aim at? Žižek is largely silent on this issue.  

 

The difficulty with equating ideology with fantasy is that it universalises and 

eternalises the concept of ideology in the same way as Tracy and Marx’s 

epistemological definitions. While Žižek does point to the requirement of social 
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domination in defining ideology his claim that any positive enunciation enclosing the 

symbolic seems to equate ideology with fantasy. In my view ideology requires fantasy 

but should not be thought of as equating to fantasy as to do so de-emphasises the 

political dimension of ideology and can result in essentialism. The outcome is very 

similar to the postmodernist skepticism of consciousness Žižek so fervently rejects. 

This position is problematic as it places ontology over political philosophy (Bellamy 

1993, p. 33; Sharpe 2004, p. 210).  

 

Instead of the critic having to posit universals as Žižek asserts perhaps a more 

politically productive way through Manheim’s paradox is to base the critique of 

ideology on contingent, historic and fluid factors. Critics of ideology should 

concentrate on what they see as primary causes of exploitation, domination, alienation 

and the like, but they need not assert that such causes are eternal, universal or 

objective. Furthermore, the methods by which ideology function (such as Žižek’s axes 

of ideology) should also not be viewed as permanent or complete. As noted above it is 

impossible to avoid being influenced by the dominant ideas of our time and 

consequently be discriminatory in ways not yet understood or widely disseminated. 

These deficiencies in the critique of ideology should not be seen as debilitating but 

liberating as it allows the concept to combat social stratification in ever-changing 

social, political, cultural and legal environments. With these shortcomings noted and 

every attempt made to minimise their impact I conclude that the four axes of ideology 

provide a framework to analyse many of the ideological dimensions of law. In 

determining whether something is ideological or not I will consider the likelihood of 

it ensuring the continuation of social stratification, as I understand it. Before turning 

to law it is material to test this framework against some further common criticisms of 

the concept of ideology that have not yet been discussed.  

 

Common criticisms aimed at the critique of ideology 

 

Perhaps the most prevalent negation of the concept of ideology is grouped under the 

banner “the end of ideology.” Theorists who ascribe to this school of thought 

generally see ideology as no longer prevalent due to the breakdown and synthesis of 

political and economic oppositions such as left/ right and communism/ capitalism. For 

example, in a comment on Raymon Aron’s work Edward Shils writes, ‘the once 
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unequivocal distinction between “right” and “left” had been damaged by the 

knowledge that combinations once alleged by extremist doctrines to be impossible – 

combinations like collective ownership and tyranny, progressive social policies and 

full employment under capitalization, large-scale governmental controls with public 

liberties – are actually possible’ (1955/1968, p. 52). Following the “demise” of these 

so-called ridged discourses the concept of ideology can no longer adequately explain 

human behaviour as ‘an ideology presupposes an apparently systematic formalization 

of facts, interpretations, desires and predictions’ (Aron 1957/1968, p. 29). Some “end 

of ideology” theorists go one step further and argue that the era of ideologies ceased 

to exist following the global dominance of liberalism. Francis Fukuyama, for 

example, asserts that the fall of the Berlin Wall marked ‘the unabashed victory of 

economic and political liberalism’ resulting in ‘not just the end of the cold war, or the 

passing of a particular period of history, but the end of history as such: that is, the 

end-point of mankind’s ideological evolution and the universalisation of Western 

liberal democracy as the final form of human government’ (1989, p. 4).  

 

Arguably the primary fuel of the “end of ideology” position is a misunderstanding of 

the critical import of the concept of ideology. Chaim Waxman neatly summarises 

some of the various definitions of ideology posited by those who declare its demise: 

Henry Aiken: ‘political ideology is nothing but political discourse [being]… 

the guiding principles, practices and aspirations by which politically organized 

societies… ought to be governed’ 

Raymond Aron: ‘ideology… is a pseudo-systematic formulation of a total 

vision of the historical world’ 

Daniel Bell: ‘Ideology is the conversion of ideas into social levers… It is the 

commitment to the consequence of ideas… What gives ideology its force is its 

passion.’ 

Robert Haber: ‘Ideology is an intellectual production describing the society’ 

Joseph LaPolambara: ‘Ideology… tends to specify a set of values that are 

more or less coherent and that seek to link given patterns of action to the 

achievement or maintenance of a future, or existing, state of affairs’ (1968, p. 

3). 

None of these definitions even remotely reflect the complexity of Marx’s three 

definitions or the Žižekian four axes. Not one definition has a political dimension. 
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Ideology is generally seen as a rigid system of ideas and/or values claiming 

universality. With such a definition it is easy to dismiss our era as free from ideology.  

 

If ideology is seen as incorporating political, epistemological, material and 

unconscious dimensions, however, it becomes much more difficult to dismiss its 

presence in contemporary societies. In fact, using the Žižekean definition it is possible 

to illuminate the existence of ideology in the writings of the “end of ideology” 

theorists. If one views religion as hierarchical and divisive as Marx does (1844/2010, 

p. 8) then Aron’s work is ideological due to its unabashed endorsement of 

Christianity, which he refers to as the ‘true religion’ (1957/1968, p. 27). Inherent in 

the writings of Shils is a desire for the global dominance of European and North 

American ideas. When Shils writes, ‘we must no longer think only for European or 

American society. Our theories of liberty, of the relation between religion and 

progress, tradition and intellectual independence must be thought out and formulated 

in such a way that they will do justice to the situations of the new countries of Asia 

and Africa and South America’ (1955/1968, p. 61) he implies that the incredibly rich 

and diverse philosophies, morals and political discourses of Asia, Africa and South 

America are inferior to products of Anglo intellectuals. The “end of ideology” 

theorists seem to have a blind spot preventing them from noticing how the social 

stratification allowing for their own privileged positions operates in the countries 

where they write. As Eagleton explains, ‘[i]deology, for… the end-of-ideology 

theorists, then comes to signify Hitler or Stalin rather than Trump Tower or David 

Frost’ (1991, p. 199). Fukuyama provides the most obvious example of this. His claim 

that we have reached the end of history universalises and eternalises the contingent, 

transitory and historic political conditions of the present. This clearly falls under 

Marx’s epistemological definition of ideology. It can be concluded, therefore, that we 

are not in “the end of ideology” and that the concept is still very useful in describing 

how social stratification is reproduced today, including in the work of those who 

claim the concept is out-dated.  

 

A second influential strand of criticism aimed at the concept of ideology questions the 

so-called “dominant ideology thesis” i.e. Marx’s claim that dominant ideas are always 

the ideas of a ruling class and that the maintenance of social stratification requires the 

acceptance of this all-encompassing set of ideas. This strand of scepticism towards 
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ideology likely stems from Converse’s (1964) argument that ordinary people’s 

political attitudes lack the kind of logical consistency and internal coherence that 

would be expected if they were neatly organised according to ideological schemata 

(Jost 2012, p. 34). Developed by sociologists Abercrombie and Turner (1978) the 

dominant ideology thesis questions what they view as the necessary consistency, 

rigidity and social cohesion inherent in the “ruling ideas” conceptualisation of 

ideology. The research of Abercrombie and Turner contradicts the work of Marxian 

theorists using the “ruling ideas” principle like E.P. Thompson (1968) as it finds no 

evidence of a single set of ideas adhered to by a dominated class. Rather, they find 

that dominated classes have a plurality of beliefs that never simply stem from ruling 

class ideologues and that ruling ideas are more likely to bind a ruling class than a 

subordinate class. Moreover, Abercrombie and Turner see Marx’s concept of dull 

compulsion as the primary cause behind the stratification of contemporary liberal 

societies (p. 161).9 Importantly, though, Abercrombie and Turner do not abandon the 

concept of ideology – they question Marx’s political definition and the importance 

many Marxian writers have attributed to it (p. 160). Ultimately, Abercrombie and 

Turner view Marx’s claim that dominant ideas are produced by a ruling class to be 

exaggerated. It seems to me that this is a valid point and has been addressed above. 

However, Abercrombie and Turner go further and are most critical of the use of the 

concept of ideology in explaining the maintenance of social stratification in late 

capitalism and this warrants further attention.    

 

Abercrombie and Turner agree with the central tenet of the “end of ideology” 

theorists insofar as they do not view ideology as particularly powerful in late 

capitalism (pp. 162–165). They provide a number of reasons for this. Firstly, 

Abercrombie and Turner claim that the economic form of late capitalism ‘is not 

dependent on the existence of a dominant class which retains capital within the family 

structure’ due to the ‘divorce between ownership and control’ created by the 

collective ownership of large companies through shares (p. 165). Based on this view 

the family structure is no longer necessary to pass property generationally and foster 

                                                 
9 Marx argues that as wage-labourers are utterly dependent on capital for their means of subsistence, 

and because the conditions of production are organised to ensure a surplus labour-force, people are 

forced to participate in capitalist production even if they are actively exploited by it. Marx calls this the 

‘dull compulsion of economic relations’ (1867/2008, pp. 372–373).  
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and naturalise the beliefs necessary for the maintenance of social stratification. While 

it is true that the corporate structure allows for the diffusion of ownership it is quite an 

oversight not to see that the benefits of the accumulation of surplus value by 

corporations remain concentrated along family lines and that, therefore, the family 

structure remains a vital ideological body. The family structure still ensures the 

containment of economic and cultural capital. Wealthy families may not pass down 

ownership of businesses like they once did but they still pass down share portfolios 

and the cultural capital that acts as the keys to unlock the benefits of the accumulation 

of surplus value. In a study of the top 100 CEOs in Denmark, France and the UK 

Ellersgaard et al. found: 

The closer to the top of the business hierarchy, the more important having a 

moneyed family background is. In all the countries compared, the majority – 

approximately two-thirds – of the top CEOs are recruited from social groups 

within the top 20 per cent of society (2012, pp. 1052–1053). 

The same is true in the legal profession. As will be discussed in Chapter Four lawyers 

who occupy the most prestigious positions in the profession overwhelmingly share 

privileged cultural and family backgrounds (Abel 1991, p. 207; Hagan, Huxter and 

Parker 1988, p. 9). Therefore it is quite an overstretch to suggest that family structure 

is ‘relatively unimportant’ (p. 165) in the sustainment of social stratification in late 

capitalism and that the concept of ideology is consequentially out-dated.   

 

A second argument Abercrombie and Turner use to discount the critical import of the 

concept of ideology is that in late capitalism a coherent ruling class does not exist. In 

drawing this conclusion they rely on conflicts between small capitalist firms and 

multinational corporations manifested in the policy struggles within the British 

Conservative Party (p. 162). In my view this point is partially correct. I agree with 

Abercrombie and Turner insofar as it is difficult to point to a homogenous and static 

ruling class. Such a claim would likely to fall into essentialism and historicism and 

must be avoided for the concept of ideology to retain its vitality and capacity to 

describe how exploitation and oppression is maintained in changing political and 

economic conditions. Dominant classes expand, detract, and lose their grip on power, 

and the concept of ideology must be capable of accounting for this. Abercrombie and 

Turner are right in rejecting the concept of ideology if it is only thought of as ruling 

ideas produced by a ruling class. However, ruling ideas are but one component of the 
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concept of ideology and this component can be constricted to overcome Abercrombie 

and Turner’s criticisms. It is also worth emphasising that although late capitalism 

appears to not have a homogenous ruling class with a consistent set of beliefs this 

may also be an exaggeration. There are conflicts within the British Conservative Party 

but it would be difficult to find members who do not support privatisation, 

individualism and other central tenants of neo-liberalism. And while those in control 

of small capitalist firms and multinational corporations may have many differing 

values it is unlikely that they would support anything that threatens the accumulation 

of surplus value on which their businesses survive. Consequently, I respectfully 

disagree with Abercrombie and Turner’s assertion that late capitalism marks the end 

of ideology.  

 

To summarise, since its inception defining ideology has been a turbulent affair. The 

concept has been assigned a myriad of meanings including a purely empirical 

epistemology (Tracy); a set of ideas conflicting with ones’ own (Napoleon); an 

idealist discourse (Napoleon, Marx); ideas separated from their material origins 

(Marx); ruling ideas produced by a ruling class (Marx); the material manifestations of 

ideas necessary for the maintenance of a ruling class (Marx); a concept with three 

axes – discourses, spontaneous beliefs and materiality – that assists in explaining how 

exploitation and oppression is maintained (Žižek); fantasies of completion coinciding 

with beliefs necessary for the maintenance of social hierarchy (Žižek); a political 

discourse (Aiken); a total vision of the historical world (Aron); and a set of values that 

are more or less coherent (LaPolambara). It should be noted that this is merely the tip 

of the iceberg and ideology has been defined much more widely than in the previous 

list.  

 

With such a diverse set of definitions it is unsurprising that the concept of ideology 

has undergone consistent criticism for most of its existence. This criticism includes 

essentialism, historicism, universalism, idealism, rigidity, the overcoming of 

contradictory distinctions between left and right, the globalisation of capitalist liberal 

democracies, the lack of a coherent set of ruling ideas, the lack of a homogenous 

ruling class, and the breakdown of the dominance of traditional sources of ideology in 

late capitalism. However, in my view none of these criticisms undermine the concept 
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of ideology and instead offer valuable insights that can improve its critical rigor in 

ways that develop its Marxian insights.  

 

If ideology is viewed, following Žižek, as a multi-faceted concept it can serve as a 

partial explanation of the persistence of social stratification in contemporary society 

in ways that avoid all of the previously outlined criticisms. For Žižek, ideology has 

three axes – discourses, materiality and spontaneous beliefs. Žižek’s work also utilises 

psychoanalysis to offer unique insights into how ideology operates and I see this 

contribution as integral enough to be viewed as an axis of ideology. Consequently, I 

consider ideology to operate over four axes. I make no claim that this definition is 

total or universally useful, and I accept that my definition is coloured by the values of 

the present and is therefore historic. Social stratification is a phenomenon that 

permeates localised social relationships and can be systemic and widespread as in 

gender and class oppression. However, social stratification should also be thought of 

as a phenomenon that changes. While it is possible to point to methods of oppression 

that seem to persist throughout the ages such as gender, sexual orientation and class, 

the methods and criteria by which people are oppressed does vary. The concept of 

ideology must be capable of developing to combat these changes and retain its critical 

import. One does not need a stance of absolute objectivity, or universality, or pure 

negation to deem something as ideological. Neither does one need to show evidence 

of a single ruling class or a rigid and widely believed set of ideas to demonstrate the 

existence of ideology. The founding point for the critique of ideology in my view 

should be social stratification itself, which can be verified empirically as outlined 

above. This retains the essential political dimension of the concept of ideology while 

making no claims of universality, avoiding idealism and the relativity of 

postmodernism, and accepting the unavoidable historicism of knowledge. The four 

axes of ideology provide a framework to investigate the relationships between law 

and social stratification and it is to the critique of legal ideology that we now turn.
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Chapter Two  

 Law and Ideology 

 

The social stratification described in Chapter One would be difficult to maintain 

without the support of legal norms, relations and practices. This chapter provides a 

literature review of the wide range of definitions and employments of the concept of 

ideology used to explain the relationships between liberal legal systems and social 

hierarchy. It is argued that while the law and ideology literature is shrewd and 

insightful there are a number of gaps that justify the utilisation of the four axes 

ideology. The chapter begins by highlighting the heavy influence law has over social 

norms and relations and the resulting need to critically examine it. An outline of the 

dominant points of critical enquiry in the law and ideology literature is then provided. 

This overview allows for an investigation into the differing definitions of ideology 

present in the literature. Overwhelmingly ideology is undefined in the legal literature 

which is problematic given the diversity of definitions charted in Chapter One. While 

there are a small number of theorists who apply a multidimensional understanding of 

ideology, many of Žižek’s insights remain unexamined. In particular, spontaneous 

ideological beliefs, the materiality of ideology and the unconscious axis of ideology 

are not adequately part of the critique of legal ideology. The literature review 

concludes by accentuating how utilising the four axes of ideology can contribute to 

filling these gaps in the literature.  

 

Law and social stratification 

 

Law plays an integral role in defining what are acceptable and unacceptable 

economic, social, political and cultural relations. As such law can be pivotal in 

creating, protecting, naturalising and enforcing the most heinous of human relations. 

History can demonstrate this claim. To begin with, racism has often been legally 

sanctioned. Carolina’s Negro Act of 1740 declared a fine of 100 pounds for teaching 

slaves to read or write. Article II Sec. 6 of Oregon’s original constitution in 1857 

provided that ‘no Negro, Chinaman or Mulatto shall have the right of suffrage.’ 

Section 9 of the Aboriginals Protection and Prevention of the Sale of Opium Act 1897 
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(Qld) gave the state government in Queensland, Australia the power to remove 

Aboriginal people and detain them in reserves or institutions against their will. 

Almost 9000 Aboriginal people were forcibly removed to institutions between 1908 

and 1971 including 2024 children in what is now called the “stolen generations” 

(Henris-Anderssen 2002, p. 297). Laws have and continue to be used to criminalise 

homosexual and lesbian relationships. Sodomy was illegal in France until 1791, in 

Japan until 1880, in England and Wales until 1967, in Russian until 1993, in Germany 

until 1994, in Canada until 1995, in Australia until 1997, in the U.S. until 2003, and in 

Hong Kong until 2005. Over seventy countries around the world still have laws that 

criminalise consensual homosexual conduct between adult men and many also outlaw 

lesbian sex (Human Rights Watch 2008, p. 4; Itaborahy and Zhu 2013, p. 5). Law also 

frequently legalises sexism. In 1911 women could vote in only two countries (United 

Nations 2011, p. 8). It was legal for a husband to rape his wife in the former Soviet 

Union until 1922, in Poland until 1932, in France until 1990, in England and Wales 

until 1991, in Australia until 1992, in the U.S. until 1993, in Germany until 1997, and 

approximately two thirds of countries today do not have laws prohibiting marital rape 

(UN Women 2011, p. 33).  

 

Beyond explicit discrimination legal systems are an influential source of norms that 

filter the way individuals experience and understand reality. The influence of law 

permeates our daily experiences. Robert Gordon provides the following acute account 

of the range of ways we interact with law in everyday life: 

Consider all the habitual daily invocations of law in official and unofficial life 

– from the rhetoric of judicial opinions through advice lawyers give to clients, 

down to all the assertions and arguments about legal rights and wrongs in 

ordinary interactions between police and suspects, employers and workers, 

creditors and debtors, husbands, wives, and neighbors, or television characters 

portraying such people. Sometimes these ways of speaking about law (legal 

discourses, let’s call them) appear as fancy technical arguments, sometimes as 

simple common sense. (“An employer has the right to control what happens 

on his own property, doesn't he?”) In whatever form, they are among the 

discourses that help us to make sense of the world, that fabricate what we 

interpret as its reality. They construct roles for us like “Owner” and 

“Employee,” and tell us how to behave in the roles. (The person cast as 
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“Employee” is subordinate. Why? It just is that way, part of the role.) They 

wall us off from one another by constituting us as separate individuals given 

rights to protect our isolation, but then prescribe formal channels (such as 

contracts, partnerships, corporations) through which we can reconnect. They 

split up the world into categories that filter our experience – sorting out the 

harms we must accept as the hand of fate, or as our own fault, from the 

outrageous injustices we may resist as wrongfully forced upon us. Until 

recently, for instance, an employer’s sexual advances didn’t occupy any legal 

category (1988, p. 15). 

The frequency of interactions between individuals and law in daily life ‘are some of 

the chief mechanisms for the establishment of ideological hegemony’ (Collins 1982, 

p. 50). Through this network of influences legal norms, relations and practices shape 

the way we define concepts such as equality, freedom and justice. Law is also 

entwined in our perceptions of morality. For example, a starving woman who steals 

bread to survive may be deemed a criminal yet an employer who pays an employee 

less than the value they produce may be celebrated for increasing the profitability of 

the business.  

 

Law is particularly persuasive as it is often seen as the wall between order and chaos 

(see, for example, Hobbes 1651/2001, p. 579). For this reason legal norms and 

relations can be perceived as unchallengeable due to their necessity for social order. 

Legal norms and relations may also be seen as eternal and celestial due to the unusual 

customs, symbols, language and architecture associated with its practice. In fact, there 

are many similarities between the practice of law and the practice of religion. The 

robes of judges are similar to the robes of priests, monks, sheiks, and pujas; 

courthouses and parliaments often resemble religious temples; and the language of 

law is often incomprehensible to the general public due its continued incorporation of 

Latin in the same way as the use of Pali in Theravada Buddhism, Sanskrit in Tibetan 

Buddhism, Latin in Catholicism, Koine Greek in the Greek Orthodox Church and 

Hebrew in Judaism. Law has a ‘superstitious dimension’ that frightens and mystifies 

(Simpson and Charlesworth 1995, p. 99). 

 

The capacity to explicitly privilege certain social groups, criminalise or normalise 

behavior, and permeate norms through influential discursive networks with the 
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perception of eternality and essentiality makes law integral to the perpetuation of 

social stratification and a prime subject for the critique of ideology. There is a 

significant though segregated body of literature examining the relationships between 

law and ideology. Ideology is a concept frequently used in Marxian theories of law 

yet largely absent in the work of those who approach the study of law from other 

disciplines (Hunt 1985, p. 12). Andrew Halpin provides an explanation as to the lack 

of critical engagement with legal discourses and practices writing, ‘lawyers can 

become devoted to the law, exaggerating the virtues and oblivious to the defects of 

the object of their affections: all that is good resides within the law, and the law 

suffers from no deficiency’ (2006, p. 155). While this may be an exaggeration the vast 

majority of legal writers have overlooked the crucial role of legal norms, relations and 

practices in maintaining social stratification. Those who have engaged in an analysis 

of the ideological operation of law tend to focus their attention on formal equality, 

legal formalism, the legal subject, and the ideological operation of particular areas of 

law, particularly property and contract law. Each will be discussed in turn to provide 

an overview of the most popular objects of critical inquiry, and to establish a context 

for the various ways theorists define and employ the concept of ideology to law.  

 

Common themes in the critique of legal ideology literature 

 

Formal equality is often deemed ideological in legal literature. The lineage of this 

argument arguably begins with Marx who concludes that projecting abstract formal 

equality in capitalist societies overshadows and so sustains real inequalities. Marx 

writes: 

The state abolishes, in its own way, distinctions of birth, social rank, 

education, occupation, when it declares that birth, social rank, education, 

occupation, are non-political distinctions, when it proclaims, without regard to 

these distinctions, that every member of the nation is an equal participant in 

national sovereignty, when it treats all elements of the real life of the nation 

from the standpoint of the state. Nevertheless, the state allows private 

property, education, occupation, to act in their way – i.e., as private property, 

as education, as occupation, and to exert the influence of their special nature. 

Far from abolishing these real distinctions, the state only exists on the 

presupposition of their existence; it feels itself to be a political state and 



 43 

asserts its universality only in opposition to these elements of its being 

(1844/2010, p. 6). 

By ignoring the inequalities produced by private property, education and occupation 

formal equality is an abstraction that colours legal relations with an altruistic pen. 

Formal equality ‘promotes real unequality and undermines real and direct relations 

amongst people’ (Marx 1891/1977, p. 569).  

 

Liberal legal systems may be accurately viewed as ensuring “equality” only if one 

defines equality abstractly. An impoverished employee is viewed as equal to a fiscally 

giant multinational corporation as each have the same abstract legal rights (see 

Chapter 3). This is a powerful belief as it is difficult to argue with a notion like “equal 

justice for all.” However, formal equality assumes an equal playing field and in doing 

so ignores systemic inequalities prevalent in liberal societies. Contemporary critics 

argue that social hierarchies are implicitly maintained under the guise of equality in 

areas such as race (Daum and Ishiwata 2010, p. 844; Moore 2014, p. 10; Cole 1999, 

p. 5; Bonilla-Silva 2003, p. 68; Marchetti and Ransley 2005, p. 534), sexual 

orientation (Fletcher 2003, p. 234) and gender (Hunter, McGlynn and Rackley 2010).  

 

In addition, formal equality offers no redress to those who have been systemically 

oppressed by an unequal application of law. For example, Wendy Moore (2014) 

points out that the racial segregation of in-state train cars in Louisiana did not breach 

the equal protection principle in the Fourteenth Amendment to the U.S. Constitution 

as the Supreme Court held that the principle ‘could not have been intended to abolish 

distinctions based upon color, or to enforce social, as distinguished from political 

equality’ (Plessy v. Ferguson (1896) 163 U.S. 537, 544). The Supreme Court 

concluded that formal equality in no way aims at ensuring social equality and 

therefore provides no remedy to those who are systemically prejudiced by legislative 

policies. The same is true today.  

 

Courts in many liberal democracies currently construct formal equality in ways that 

ensure that this principle provides no reparation to those who have been systemically 

oppressed by the hands of the state. In McCleskey v. Kemp (1987) 481 U.S. 279 it was 

argued that the death penalty violates the Fourteenth Amendment given defendants 

charged with killing white people are 4.3 times more likely to be sentenced to death 
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than defendants charged with killing black people. The Supreme Court found that 

there had to be proof of intent by the Georgia legislature to enact or maintain ‘the 

death penalty statute because of an anticipated racially discriminatory effect’ 

(McCleskey v. Kemp, p. 298). By constructing intent in a way more burdensome than 

in criminal law the Supreme Court ‘conclusively wiped out any legal remedy for 

systemic and institutional racism in criminal justice policy by discursively creating a 

very narrow realm for the operation of equal protection of the law’ (Moore 2014, pp. 

14–15). Marchetti and Ransley’s (2005) research identifies a very similar restriction 

on the capacity for formal equality to offer a remedy to those systemically oppressed 

in their analysis of the Australian High Court decision of Kruger v Commonwealth 

(1997) 190 CLR 1. In this case Australian Aborigines claimed compensation for being 

forcibly removed from their families by the state on the basis that the policy 

amounted to a breach of the principle of equality under law and resulted in genocide. 

These arguments were rejected by the High Court as it found there was no evidence of 

an intention to destroy a racial group (Marchetti and Ransley 2005, p. 543). Clearly 

this policy was not an equal application of law though no remedy was available for 

what was one of the most culturally destructive policies imaginable. Formal equality 

thus provides little protection against systemic discrimination, overshadows real 

inequalities, and confines understandings of equality to an abstract and individualist 

definition. For these reasons it is described as ideological.  

 

A second common theme in the law and ideology literature is the critique of strict 

legalism or “legal formalism.” Formalism is an approach to judicial decision-making 

that asserts judges should apply and/or develop existing legal principles and ignore 

political, economic, moral, or other cultural and social factors and consequences in 

legal decision-making. A classic exposé of this approach comes from Christopher 

Columbus Langdell who writes, ‘[w]e have also constantly inculcated the idea the 

library is the proper workshop of professors and students alike; that it is to us all that 

the laboratories of the university are to the chemists and physicists, the museum of 

natural history to the zoologists, the botanical garden to the botanists (1887, p. 124). 

In Langdell’s formalist universe the judge is a scientist and law is a science that 

develops through the detached, objective and mechanical application of reason. In this 

formalist universe the culture, gender, socio-economic status, age, race or any other 

factor of the judge or the parties to the dispute have no bearing on the decision 
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making process as judges merely apply or develop pre-existing legal rules. Formalism 

promotes mechanical rule application over the substantive weighing of purposes and 

outcomes (see Kennedy 1973, pp. 358). Advocates claim that this approach provides 

consistency, objectivity, legitimacy and predictability to judging and adheres to the 

separation of powers (see Weinrib 1988; Gleeson 2000; Gava 2003).  

 

Formalism is viewed as ideological for a number reasons. Critics claim the ‘sterile 

methodological and formal-logic humbug’ of formalism requires abstracting 

contingent and historic legal principles and the process of judging from social, 

cultural, economic and historic contexts (Pashukanis 1929/1978, p. 70). This provides 

legal concepts necessary for the perpetuation of social hierarchy, and their application 

in individual cases, with the perception of universality and objectivity (Pashukanis 

1929/1978, p. 70; Bottomley and Parker 1997, p. 54). As Friedrich Engels writes, 

‘[t]he jurist imagines he is operating with a priori principles, whereas they are really 

only economic reflexes; so everything is upside down… And it seems to me obvious 

that this inversion… so long as it remains unrecognized, forms what we call 

ideological conception’ (Engels 1890 in Reiman 1995, p. 113).10  

 

Formalist judges and academics are overwhelmingly philosophically and politically 

conservative and champion fundamental liberal and capitalist concepts such as the 

free market, individual autonomy and freedom of contract (Harrigan 2003, pp. 171–

173; Gava 2003, p. 186). The focus on legal rules cloaks the political dimensions of 

formalist judgements and there is evidence that this is done consciously and 

deliberately by some judges (Harrigan 2003, pp. 171–173). For example, a strident 

formalist judge of the Australian High Court, Sir Owen Dixon, revealed his actual 

decision making process in a letter to fellow laissez-faire liberal judge Justice 

Latham: 

In cases relating to transport and other ‘means’, ‘implements’ and ‘agencies’ 

of commerce, if not in all cases, I think it is almost clear that we must proceed 

by arbitrary methods. No doubt there will be limits but political and economic 

considerations will guide the instinct of the court chiefly. In time the thing will 

                                                 
10 It should be noted that this definition of ideology is the problematic camera-obscura model criticised 

above.  
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work back to some principle or doctrine but what it will be I am unable to 

foretell (Harrigan 2003, p. 173). 

This letter shows that formalist judges do not strictly apply legal rules but choose 

relevant precedent to ensure particular political and economic outcomes coinciding 

with their conservatism.  

 

The formalist assertion that it is only legal rules determined and applied through 

reason that drives legal decision making as opposed to individual judges making 

subjective, historic, contingent and political decisions is critiqued as metaphysical 

idealism in the law and ideology literature (Schlag 1991, p. 1635; Carrigan 2003, p. 

183). This is because the formalist judge in effect removes her/himself from the 

judicial decision making process. The ‘self-effacement’ of the individual judge 

assumes the presence of a transcendental order of law which fuels the conclusion that 

law is ‘stable, self-identical, foundationally secure and bounded’ (Schlag 1991, pp. 

1634–1635). In this way formalist judges rely on and permeate an abstract view of 

justice by defining it as the mechanical application of rules without consideration of 

the social consequences and effects of judicial decision-making. As former New 

Zealand Court of Appeal judge Edward Thomas points out, ‘[j]udges are not 

mechanics dealing with the repair of things, but rather social craftsmen dealing with 

the affairs of people’ (Thomas 1999, p. 488). Formalist judges bury this critical 

insight. In a similar vein to formal equality, justice as defined by a formalist has no 

capacity to remedy social stratification and ignores collectivist and reformist 

understandings of justice. Formalism proclaims the view that judges operate neutrally 

according to the rule of law and this helps legitimate and stabilise liberalism and 

capitalism (Swidorski 1995, p. 166).   

 

The legal subject is a third construct often in the sights of critics of legal ideology. 

The legal subject describes the entities that are the focus of legal proceedings, 

relations and responsibilities, and the characteristics of humanity emphasised in 

legislation and case law. ‘The legal subject acts as the organising, mediating and 

unifying concept and technique, through which the law assigns categories, fixes 

identities and tries to stabilise the proliferation of social meaning’ (Douzinas 2000, p. 

261). The central characteristic of the liberal legal subject is individual autonomy. 

This dominant individualistic value stems from classical liberal conceptions of the 
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person. For example, Thomas Hobbes views the natural condition of humanity as a 

‘war… of every man against every man (Hobbes 1651/2001, Ch XIII [8]). The same 

individualism is present in the work of John Locke who argues that men are ‘all free, 

equal and independent’ (1689/1764, §. 4). Immanuel Kant similarly writes, ‘rational 

beings, are called persons inasmuch as their nature already marks them out as ends in 

themselves’ (1786/1991, p. 133). The conception of the person as an independent 

individual enters liberal legal discourses most influentially in Sir William 

Blackstone’s Commentaries on the Laws of England: 

The absolute rights of man, considered as a free agent, endowed with 

discernment to know good from evil, and with power of choosing those 

measures which appear to him to be most desirable, are usually summed up in 

one general appellation, and denominated the natural liberty of mankind. This 

natural liberty consists properly in a power of acting as one thinks fit, without 

any restraint or control, unless by the law of nature; being a right inherent in 

us by birth, and one of the gifts of God to man at his creation, when he 

endowed him with the faculty of free will (1765/1893, p. 121). 

The same characterisation of the subject lies at the heart of contemporary liberal 

thought. For example, Isaiah Berlin speaks of an ‘area of non-interference’ within 

which the individual is free to act without impediment from law or any other source 

(Davies 2002, p. 187). HLA Hart similarly claims that individuals ‘accept and 

voluntarily co-operate in maintaining the rules,’ solely due to the rule’s normative 

capacity (Hart 1961/1994, p. 91). Both positions ignore all affects of culture, history, 

economics and the like on how humans make decisions. As Margaret Davies explains, 

‘Hart’s legal analysis is confined to the rational and independent individual who 

simply situates himself either inside or outside. This is arguably the view of a liberal 

thinker who sees himself as a free agent relating to a world of discernible analytical 

structures, and thinks that this is the condition of everyone’ (2002, p. 14).  

  

The conception of the subject within liberal ontology is central to the operation of 

contemporary liberal legal systems. ‘Most the whole of our system of substantive 

criminal law is based upon the view that a human being is a rational creature, free to 

choose how to act, and deserving of punishment if she or he chooses to act immorally 

or wickedly’ (Waller and Waller 2001, p. 258). The capacity for free will and reason 

is not ‘spelled out in any detail or heavily theorised’ in legal discourses but ‘simply 
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taken as a given and presented as the natural basis of criminal responsibility (Naffine 

2009, p. 70). Individual autonomy is fundamental to the doctrine of personal 

responsibility and the concept of the “reasonable person” in tort law; and as will be 

discussed further below freedom of contract also assumes an agreement between two 

independent, equal, wealth maximising individuals.  

 

Many Marxian, feminist and critical legal studies theorists classify the liberal legal 

subject as an ideological construct. One strand of Marxian critique is very similar to 

the critique of formal equality and formalism – the liberal legal subject is an 

abstraction that conceals asymmetrical power relationships and universalises 

contingent values necessary for the operation of capitalism (Pashukanis 1929/1978, 

pp. 97, 113; Sumner 1979, p. 221; Stone 1985, p. 44; Belliotti 1995, p. 12; Norrie 

1991, pp. 10–11; Reiman 1995, pp. 125–127). Individual autonomy is not a universal 

quality of humanity as Hobbes, Locke, Kant, Blackstone and contemporary liberal 

theorists claim – this is a historic and cultural abstraction and ‘an absurd mystification 

of the reality of concrete human individuality within particular social contexts’ 

(Norrie 1991, p. 11). Critics argue the qualities of the liberal legal subject support 

specific legal statuses necessary for the functioning of capitalism such as possession, 

ownership, theft, the corporation, and freedom of contract. As Frank Carrigan writes, 

‘[i]ndividualism was the historical product of the competitive struggle to dominate 

others in order to accumulate the property that would secure individual autonomy’, 

and so individual autonomy ‘mystifies the economic relationship underpinning the 

juridical relationship’ (2003, pp. 171–172). Evgeny Pashukanis explains that the legal 

subject is very similar to the commodity form (1929/1978, p. 117). The exchange of 

commodities appears as the exchange of equal things independent from the conditions 

of their production (see Chapter 4). Similarly, legal relations are treated as 

interactions between equal people independent of their position within social 

hierarchies. The enforcement of legal relations therefore appears impartial but is 

actually ‘the organized power of one class over the other’ (Pashukanis 1929/1978, p. 

150). The claim that all legal relations operate in this way is surely an overstatement 

but Pashukanis still highlights how the legal subject can function ideologically.  

 

A second strand of Marxian critique aimed at the legal subject derives from the 

writings of Louis Althusser. For Althusser ideology is permeated through Ideological 
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State Apparatuses such as the education apparatus, the family apparatus, the cultural 

apparatus and the legal apparatus (1970/2002, p. 143). The subject is interpellated 

(brought into being) by orders, prohibitions and other messages permeated through 

Ideological State Apparatuses. By adhering to these orders, prohibitions and 

directions an individual accepts the subordination or subjection to the inherent 

ideological values in a particular discourse and a subject is created (1970/2002, p. 

173–174). The subject constructs a position for and by themselves (Krips 1994, p. 

61). In this way Althusser argues that ideology is a form of lived relations as opposed 

to a set of doctrines declared by a ruling class. Ideology forms part of daily life. The 

radical shift produced by Althusser is that we are ‘encouraged to view law not merely 

as an external mechanism of regulation but as a constituent of the way in which social 

relations are lived and experienced’ (Hunt 1985, p. 16). The process of subjectivation 

produces an imaginary or idealised understanding of the real conditions of existence 

that overshadows the inconsistencies and incompleteness of the ideological discourse 

(Althusser 1970/2002, p. 162). Law plays an integral role in developing this 

imaginary understanding. ‘The logic of the [legal] institution, with its ever-

proliferating commands and regulations, prohibitions and permissions, duties and 

responsibilities, seizes and invests the subject with legal meaning’ (Douzinas 2000, p. 

317). The constitution of subjects through law makes the values attributed to the legal 

subject (individual autonomy, formal equality, wealth-maximising and so on) seem 

like natural human qualities allowing the actual relations of inequality that these 

values facilitate to disappear from view (see, for example, Bassell 2008).    

 

Feminist critiques generally rely on empirical analyses of case law to demonstrate that 

the key characteristics embodied in the legal subject (reason, autonomy, individuality, 

a bounded body etc.) have been constructed to reflect the class, race, religion, sexual 

orientation and gender of the society’s most powerful group: wealthy, white, 

Christian, heterosexual men (see Davies 1997; Fletcher 2003; Parker 1993; 

Mackinnon 1989; Olsen 1998.). Some examples from the literature can demonstrate 

this point. Firstly, the denial of reproductive rights to gay and lesbians is claimed to 

demonstrate the heterosexuality of the legal subject (Fletcher 2003). Secondly, as the 

legal subject is characterised as an individual sovereign over a bounded body the legal 

subject is asserted as male and heterosexual given that women and gay men are 

“penetrated” according to law and are therefore unbounded (Naffine 1997). Thirdly, 
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as the legal subject’s gender is defined as fixed, it is not and cannot be transgendered 

(Conley 2008; Llyod 2005; Robson 2007). The key conclusion from these works is 

that the characteristics of humanity viewed as universal by liberal legal theorists are in 

fact cultural and historic; that law therefore plays an active role in creating and 

normalising identities; and that many in the community are systemically advantaged 

or disadvantage depending on whether they fit into the normative mould or not.  

 

Critical legal scholars view the abstract legal person as a construct necessary for the 

functioning and naturalisation of liberalism. By failing to consider attributes such as 

gender, class, race etc., and instead focusing almost purely on individual autonomy, 

the liberal legal subject is a metaphysical abstraction (Douzinas 2000, p. 227; Schlag 

1991, p. 1634; Naffine 2009, p. 71). The legal subject ‘loses her concrete identity, 

with its class, gender and ethnic characteristics; all real human determinations are 

sacrificed on the altar of the abstract man lacking history and context’ (Douzinas 

2000, p. 160). This ‘abstract man’ endowed with reason provides an essential 

justification for the liberal state:   

Reason, authority, and freedom must be reconciled with each other so as to 

induce the consumers of the liberal myth to embrace the proffered justification 

as an articulation of their own beliefs. The drive in each case is to persuade the 

consumers of the liberal myth that, informed by reason, they freely choose an 

authoritative, constitutional liberal state (Schlag 1997, p. 9). 

The liberal state and the legal person justify and naturalise the existence of each other. 

Moreover, the individualism of the liberal legal subject expects law to enforce her/his 

entitlements without empathy and great concern for ethical considerations (Douzinas 

2000, p. 238). The characteristics ascribed to the legal person demonstrate the 

intricate links between law and political and economic systems and reveal the 

ideological operation of claims that individual autonomy is a natural and universal 

characteristic of all people.  

 

A final pervasive strand in the law and ideology literature is the examination of 

particular areas of law to expose how hierarchical social relations are sustained. Two 

examples from the literature – criminal law and contract law – will be discussed to 

outline some common arguments. In criminal law the belief in individual 

responsibility is claimed to screen the economic context of much crime. It is claimed 
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by critics that liberal capitalist societies produce alienated individuals who are 

exploited by their employers and thus ‘[t]he same system that calls criminals 

individually guilty, then, is responsible for the antagonism of interests that breeds 

crime in the first place’ (Reiman 1995, p. 136). Even what constitutes crime is often 

political. Jeffrey Reiman argues that economic acts that threaten the exchange of 

commodities such as theft and fraud are deemed criminal whereas less serious 

violations that are compatible with exchange are not criminal and are only subject to 

civil law (1995, pp. 129–130). Furthermore, the abstract and individualist focus of 

criminal law affects how individuals view justice (Collins 1982, p. 51).  

 

Critics of legal ideology frequently target the doctrine of freedom of contract. This 

doctrine is a foundational principle in liberal legal systems and holds that, with 

limited exceptions, courts must enforce contracts as their contents are the product of 

two or more free and autonomous individuals with mutual consensus. For example, 

consider the following classic declaration of freedom of contract by Sir Jessel MR: 

If there is one thing which more than another public policy requires, it is that 

men of full age and competent understanding shall have the utmost liberty of 

contracting, and that their contracts when entered into freely and voluntarily 

shall be held sacred and shall be enforced by Courts of justice (Printing and 

Numerical Registering Co v Sampson (1875) LR 19 Eq 462 at 465).11  

Critics argue that freedom of contract is ideological as it ignores how many contracts 

such as employment contracts are neither voluntary given the necessity to work to 

meet basic needs, nor the outcome of mutual consensus given the asymmetrical power 

relationships between parties such as employer and employee (Sumner 1979, p. 221; 

Reiman 1995, p. 119; Horwitz 1977, p. 210; Douzinas 2000, p. 240; Gabel and 

Feinman 1998, p. 562). Rather than representing the actual nature of legal relations 

the integral concept of the free and autonomous individual at the heart of freedom of 

contract is an abstraction necessary for the exchange of commodities (Pashukanis 

1929/1978, pp. 97; Reiman 1995, p. 127; Cotterrell 1981, p. 63). As Sumner writes, 

‘[w]hat is ultimately a relation between differentially located economic practices of 

production thus becomes seen as an ideological consensus between intentional, free 

agents’ (1979, p. 221). The wage contract, described as capitalism’s ‘glue’ (Anderson 

                                                 
11 It should be noted that the strictness of this principle has been largely abandoned.  
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1977, p. 403), is an agreement between unequals ensuring the systemic exploitation of 

one by the other.12 Yet through law contracts convey ‘a sense of social solidarity, 

suggesting that the market is an arena of mutual respect in which people can hammer 

out their collective destiny through firm handshakes enforceable in a court of law 

(Gable and Feinman 1998, p. 562).  

 

Defining ideology in the legal literature 

 

While the law and ideology literature tends to focus on similar facets of liberal legal 

systems, the concept of ideology is defined and employed in various inconsistent 

ways. As Allan Hunt writes, ‘[b]ehind the apparent homogeneity of this writing lie 

diverse conceptions of ideology and even greater diversity in the way these 

conceptions are used’ (1985, p. 12). This diversity ranges from sophisticated 

employments with a clear knowledge of the Marxian genealogy of ideology outlined 

in the previous chapter to very limited understandings of ideology. In my view there 

are three dominant definitions of the concept of ideology in the analysis of legal 

norms, relations and practices. The first is an instrumental view of law supported by 

ideology, the second is a failure to even define ideology, and the third is a 

multidimensional definition of ideology. Each will be discussed in turn.   

 

The instrumental definition of legal ideology 

 

A problematic use of ideology that is commonplace in the legal literature is an 

instrumental view of law facilitated by ideology. The instrumental view of law stems 

in part from fragments of Marx’s writings on law. At times Marx makes sweeping 

claims reducing law to an instrument of class oppression:  

Your very ideas are but the outgrowth of the conditions of your bourgeois 

production and bourgeois property, just as your jurisprudence is but the will of 

your class made into a law for all, a will whose essential character and 

direction are determined by the economical conditions of existence of your 

class (Marx and Engels 1848/2004, p. 24). 

                                                 
12 The systemic exploitation inherent in capitalist production is demonstrated in Chapter Three. 
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Marx does not provide much detail or support for this conclusion though there are 

some fragments of evidence scattered throughout his and Engels’ writings. For 

example, Marx and Engels argue that the separation of powers stems from the 

division of control between the royalty, aristocracy and bourgeoisie, though they 

provide no further evidence or explanation (1848/2004, p. 21). Another idea already 

discussed that is utilised by many instrumentalist legal theorists is Marx’s view that 

legal rights enable buyer and seller of labour to appear equal whereas in reality the 

seller of labour is ‘converting himself from a free man into a slave, from the owner of 

a commodity into a commodity’ (Marx 1867/2008, p. 109). Marx’s political definition 

of ideology serves as a further basis for the instrumental view of legal ideology. Two 

sources are commonly relied upon to arrive at this position. The first is Marx and 

Engel’s claim that the ruling ideas of every epoch are produced and distributed by a 

ruling class (1932/2000, p. 20). The second is Marx’s base-superstructure metaphor. 

Marx asserts that the real foundation of society is its economic system and that this 

conditions social, political and intellectual life (1859/1999, p. 4). Arising out of the 

economic structure is ‘a legal and economic superstructure and to which correspond 

definite forms of social consciousness.’ (1859/1999, p. 4). If taken literally law is 

completely dependent on the economic base and is merely a tool to support, naturalise 

and enforce capitalism.  

 

By confining the concept of ideology to coincide only with Marx’s political 

understanding of law many Marxian legal theorists draw the crude conclusion that 

ideology is purely an instrument of a ruling class. For example, Richard Quinney 

claims ‘the ideology of law in America is an extension of the prevailing capitalist 

ideology’ and as such ‘the framework for dealing with domestic disorder is always 

that of the ruling class’ (1974, p. 139). In a similar vein Duncan Kennedy writes: 

[L]ooking at its ideological function for the masses, the argument would 

simply be that, like the other elements in the structure of hegemony, the 

function of legal thought is this: all kinds of people of higher social class are 

constantly drumming and drilling into the heads of people of lower social 

classes than their own that all kinds of things that people at the bottom want 

can’t be had because they’re illegal. Very simple (1982, p. 36). 

Both Quinney and Kennedy’s accounts are very simple; so simple that they miss the 

complexity and multidimensionality of ideology and in doing so provide an easy 
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target for writers like Abercrombie and Turner (1978) who are rightly skeptical of the 

existence of a dominant homogenous class. These analyses amount to a 

‘conspiratorial interpretation of laws, in which the ruling class develops a view of its 

goals then formulates laws accordingly’ (Collins 1982, p. 41).  

 

The instrumental view of legal ideology not only relies on a very simple 

understanding of ideology but also embodies a very simple understanding of law. 

When a theorist claims that law is x they very often fall into essentialism and 

historicism (Hunt 1985, p. 29). Law becomes a homogenous and total set of signs and 

practices that may be consequently singular in purpose and effect. Perhaps the most 

extreme example of this view can be found in Pashukanis’ assertion that law would 

wither away following the establishment of a communist society given that law is 

merely a manifestation of the interests of capitalists (1929/1978, p. 61). This type of 

analysis relies on a two-dimensional cardboard cut out caricature of law. Law is 

incomplete, fragmented, historic, contradictory and constantly changing under the 

hand of parliaments and cases brought by citizens. As Steven Spitzer writes: 

Law always responds in some fashion to the voices and actions of those who 

are its subjects; in this sense ideology is as much emergent as it is imposed. 

The concrete struggles, disputes, and agreements that are transformed into law 

leave their imprint on both the form of legal institutions and the content of 

legal ideas. Hence, legal ideology not only reinforces, enshrines, and 

legitimates the victories of the capitalist order, it also registers and presages its 

defeats. Once again, the contradictory nature of law threatens to destroy the 

symmetry and closure of any Marxism that refuses to acknowledge its 

mediative and transitory character (1983, p. 117). 

While there is strong evidence that a substantial amount of foundational legal 

principles do serve certain segments of society to the detriment of others it is quite an 

overstatement to claim that law in its entirety is an instrument of a ruling class. Such a 

view of law is problematic. It is not difficult to point to laws that complicate the 

interests of capitalists (environmental law, anti-corruption legislation, media-

ownership restrictions, advertising restrictions etc.) or laws that have little 

relationship to capitalism (e.g. traffic regulations).  
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The instrumental view of law supported by ideology is the subject of much 

denunciation (see Sumner 1979, p. 7; Stone 1985, p. 39; Hunt 1985, p. 28; Hall et al. 

1978, p. 196; Belliotti 1995, p. 13; Swidorksi 1995, p. 164; Collins 1982, pp. 23–34). 

By unreservedly endorsing Marx’s political view of ideology theorists in this tradition 

crudely define the concept as a pure creation by a ruling class. The problems with this 

approach as discussed in Chapter 1 include the failure to account for how ideology 

can function without conscious awareness, the productive capacity of ideology, the 

ability for the exploited to produce their own ideological knowledges and practices 

stemming from legal discourses, and the difficulties in demonstrating a homogeneous 

ruling class with a singular purpose and method to achieve this purpose. This view 

overwhelmingly restricts analysis to class and is rightly criticised by those concerned 

with other forms of exploitation such as gender (see, for example, MacKinnon 1989, 

p. 124). Moreover, this understanding of law and ideology leaves no room for agency 

or the ways individual experiences shape ones understanding of dominant norms. The 

instrumental understanding is consequently at odds with Marx’s revolutionary 

writings. Many Marxian and non-Marxian legal theorists are acutely aware of this and 

have moved beyond the simplistic understanding of law and ideology implicit in the 

instrumental view of law. 

 

The failure to define the concept of ideology in the legal literature  

 

A second common definition of ideology in the literature is actually the lack of a 

definition. The vast majority of texts that use the term “ideology” in a discussion of 

law do not define the complicated and contested concept (see, for example, Fletcher 

2003; Douzinas 2000; Lacey 1997; Kennedy 1976, 1982; Stone 1985; Coyle 2009; 

Gavigan 1993; Halpin 2006; Gilden 2008; Marchetti and Ransley 2005; Moore 2014; 

Carrigan 2003; Smith 1995; Taub and Schneider 1998; Hortwitz 1998; Olsen 1998; 

Sciullo 2013). Given the range of potential definitions outlined in the previous chapter 

this is problematic. In my view the lack of definitions reveals the relative infancy of 

this body of literature. Nevertheless, by examining the overview of common objects 

of critique some prevalent understandings of ideology may be drawn out of the works 

that offer no definition.  
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Frequently ideology is employed to describe how abstraction is used to overshadow 

the relationships between law and hierarchical social relations. The critique of 

abstractions utilises Marx’s epistemological definition of ideology. By detaching a 

person or a legal relation or the process of judging from social, political, economic, 

historic and cultural contexts it is possible for the exploitation and inequalities 

deriving from these contexts to be ignored. The use of abstraction is evident in 

discussions of formal equality, formalism, the legal subject, individual autonomy, 

individual responsibility and freedom of contract. By disregarding the context of legal 

relations it is often claimed that liberal legal ideology “masks” (Belliotti 1995, p. 12; 

Thomas 1999, p. 474; Monk 2011, p. 234; Taub and Schneider 1998, p. 384, Gabel 

and Feinman 1998, p. 563), “mystifies” (Carrigan 2003, pp. 172, 183; Schlag 1997, p. 

12), “conceals” (Fletcher 2003, p. 234; Marchetti and Ransley 2005, p. 541; Naffine 

2009, p. 180; Daum and Ishiwata 2010, p. 853; Gabel and Feinman 1998, p. 574), or 

“obscures” (Reiman 1995, p. 113) material social relations of inequality and 

exploitation. Abstracting the historical conditions giving rise to particular legal norms 

and relations allows these norms and relations to appear natural and/or universal. In 

doing so historic and hierarchical social relations are legitimated and the means by 

which they could be altered are obscured. Law ‘is made to appear as an authoritative 

system of thought outside of and above everyone… rather than as a contingent and 

developing expression of social and political meaning that we actively create and 

interpret’ (Gabel in Caudill 1995, p. 51).  

 

A further prevalent theme in the literature that does not define ideology is the 

colonisation of potentially egalitarian concepts such as freedom, equality and justice. 

By defining each concept formally, abstractly and individualistically legal discourses 

project the view that freedom, equality and justice are prevalent in liberal societies 

against the overwhelming evidence to the contrary outlined in Chapter 1 (see Daum 

and Ishiwata 2010; Bonilla-Silva 2003; and Douzinas 2000). This limits the capacity 

for liberal legal systems to combat social stratification. It is not difficult to imagine 

how different liberal legal systems would operate if equality was defined as 

substantive equality, or freedom was defined as “freedom from empirically verifiable 

sources of systemic exploitation.” Furthermore, popular perceptions of concepts like 

equality and freedom would also be quite different. Law has a ‘psychological-

educative role’ that ‘circumscribes our capacity to re-envision the social order and re-
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imagine the world’ (Simpson and Charlesworth 1995, p. 99). The abstract, formal and 

individualistic definitions of freedom, equality and justice thus protect the status 

quo.13  

 

The multidimensional definition of ideology in the legal literature 

 

Beyond the instrumental view of ideology and the failure to define it is a third 

multifaceted conception of ideology in the legal literature. This is by far the smallest 

component in the literature and the most sophisticated. This multidimensional 

understanding is shared by Alan Hunt (1985), Hugh Collins (1982), Colin Sumner 

(1979) and Steven Spitzer (1983). Hunt defines ideology as being open in its texture, 

multidimensional and not a unitary entity (1985, pp. 13, 16). Hunt’s overview of the 

law and ideology literature highlights and investigates what he sees as three levels of 

analysis relating to the relationships between law and ideology – the ideological 

content of legal norms, the ideological content of legal principles, and the ideological 

content of the form of law (1985, p. 22). In a similar vein Sumner defines ideology as 

‘elements of consciousness generated within and integral to social practice, reflecting 

the structure of such practice and the appearances of the practical context’ (1982, p. 

6). Sumner also uses the metaphor of a grid or spectacles to describe how ideology 

affects the perception of daily experiences (1979, p. 224). Importantly, Sumner 

provides the only account of spontaneous beliefs in the law and ideology literature 

writing that daily experiences are spontaneously: 

seen as they are, some are seen in part, and some are not seen at all. But 

always the appearances available are mapped according to the ideological grid 

of the observer, which means that even if the totality of the material core of 

the appearance is observed, it is only observed in the tone, context and light of 

the ideologies in the observer’s head (1979, p. 225). 

In this passage Sumner uniquely combines Marx’s epistemological and material 

definitions of ideology with Žižek’s spontaneous beliefs axis of ideology.  

 

                                                 
13 The ideological operation of liberal legal conceptions of equality and freedom is discussed further in 

Chapter Three.  
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Collins also perceives ideology as a grid and argues that this grid is acquired in the 

processes of socialisation, tested and refined through practical activities, and is the 

prism through which people analyse experiences (1982, p. 38). Ideological grids are 

translated into knowledge and laws, and shaped in a ‘continual interaction between 

thought and practice’ (1982, p. 39). This definition moves beyond the stagnant 

instrumentalist view of ideology by describing ideology as a productive force capable 

of generating new understandings and ‘contradictory ideologies’ that may lead to 

‘social, political and intellectual revolution’ (1982, p. 39). Collins’s productive 

capacity of ideology is shared by Spitzer who also includes practice and 

consciousness in his definition of ideology (1983, pp. 115–117). This productive 

element of ideology is rarely discussed in the law and ideology literature but is 

necessary to explain how ideological legal norms develop.  

 

The small body of work utilising a multifaceted understanding of ideology offer many 

valuable insights but there are some problems with their analyses. While those who 

utilise a multifaceted understanding of ideology tend to reject an instrumental view of 

law and ideology there remains a focus on the Marxian notion of a ruling class. This 

can be seen in the following passage from Collins: 

There is no need… to suggest that the ruling class is aware of its class position 

and deliberately sets out to crush opposition. Instead, its perceptions of interest 

will appear to be the natural order of things since they are confirmed by 

everyday experience. A corollary of this is that laws enacted according to the 

dictates of a dominant ideology will appear to the members of that society as 

rules designed to preserve the natural social and economic order. The ruling 

class will not have the oppression of other classes in mind, but simply the 

maintenance of social order (1982, p. 43). 

Collins claims that class positions are ‘dimly perceived’ and that it is ordinary social 

practices and experiences that are the breeding-ground for ideologies, which in turn 

determine the content of laws (1982, p. 41). Nevertheless, Collins’ account is 

classically Marxian as his understanding of ideology remains attached to a ruling 

class. The same can be said of Spitzer’s claim that ‘law is the opium of both the 

masses and the ruling class. The fact that the ruling class has a more strategic position 

and a greater interest in the manufacture of this opium in no way exempts them from 

all its addictive effects’ (1983, p. 115). In my view a better approach is to focus on 
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social stratification as this avoids instrumentalist connotations infused in the notion of 

a ruling class and projects the view that ideology is relevant to the critique of 

exploitation outside of class.  

 

A second problem in the work of legal theorists employing a multifaceted definition 

of ideology is a failure to identify how one can determine something as ideological or 

not. Sumner’s writings provide an illustration when he defines ideology as including 

‘any form of social consciousness’ (1982, p. 20) and so fails to distinguish between 

forms of consciousness that effect exploitation and violence and those that do not. 

Collins’ claim that contradictory ideologies may invoke social, political and 

intellectual revolution also reveals an apolitical conceptualisation of ideology. Collins 

is likely employing Lenin and Gramsci’s definition of ideology as a system of ideas. I 

am of the view that ideology should not be used apolitically to describe any set of 

ideas and is best reserved for analyses of hierarchical social relations in order to retain 

its critical import. By having social stratification as the starting point for a critique of 

ideology it is possible to avoid the instrumental view of law and ideology and ruling 

class inferences while retaining the essential politics of the concept.   

 

A third drawback with the more sophisticated accounts of ideology in the legal 

literature is that they are overwhelmingly specialised technical theoretical enquiries 

that focus primarily on unpacking and developing the concept of ideology (see, for 

example, Sumner 1979; Hirst 1979; Buonamano 2014; Maesschalck and Brushci 

2015). Typically legal analysis in these works is pinned to the end of a lengthy and 

complicated theoretical discussion. For example, in the eight parts of Sumner’s 

Reading Ideologies only one part concentrates on law. In my view the literature 

consequently lacks a sustained enquiry into the relationships between law and 

ideology utilising a multidimensional definition of ideology. This thesis makes a 

contribution here by analysing liberal legal concepts of equality and freedom in 

Chapter Three, highlighting exploitation in the legal services industry and the 

stratification of legal practice stemming from the monopolisation of the accumulation 

of surplus value by corporations in Chapter Four, critiquing the materialisation of 

ideology in legal architecture in Chapter Five, and analysing the presence of fantasy 

and repression in the belief in the universality of human rights in Chapters Six and 

Seven. In doing so the thesis also expands the areas of research relating to the 
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relationships between law and inequality and could represent the start of some new 

lines of investigation.  

 

Applying the Žižekian definition of ideology to law 

 

It is possible to highlight the strengths and gaps in the law and ideology literature by 

comparing Žižek’s understanding of ideology with the utilisations of ideology by 

legal theorists. As outlined in the previous chapter I view Žižek’s theory of ideology 

as operating across four axes: discourses, spontaneous beliefs, materiality and the 

unconscious axis of ideology. The law and ideology literature primarily addresses 

Žižek’s first axis. The analysis of formal equality, formalism, the legal subject 

(excluding the Althusserian examination) and the values of individual autonomy at 

the heart of criminal and contract law all principally depend on viewing ideology as 

permeating through legal discourses. Some theorists explicitly identify this. For 

example, Robert Gordon writes, ‘whether actually being used by the powerful or the 

powerless, legal discourses are saturated with categories and images that for the most 

part rationalize and justify in myriad subtle ways the existing social order as natural, 

necessary, and just’ (1988, p. 16). However, given most writers fail to define 

“ideology” even this most common application is wanting. 

 

The second axis, spontaneous beliefs, is largely absent in the literature. As noted 

above the only examination of ideological spontaneous beliefs to my knowledge is in 

the work of Sumner (1979, pp. 224–228). Sumner observes a ‘relation of 

interpenetration’ between philosophical reflections and spontaneous observations (p. 

228). Everyday observations are ‘ideologically filtered appearances’ making one 

person’s street procession another person’s political struggle (pp. 226–227). Sumner 

provides a unique insight into how ideology affects one’s perception of reality 

spontaneously, yet he does not provide any legal context for his conclusion. How do 

legal norms and relations influence spontaneous observations? Would an adult who 

has lived their life in a liberal capitalist society spontaneously observe phenomena 

differently to a person who has not lived their life in a liberal capitalist society? Is 

there uniformity in spontaneous observations derived from a dominant ideology or are 

there variations? These questions are unanswered in the law and ideology literature.  
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The materiality of ideology is addressed in the literature though this is primarily 

indirect. Marxian theorists are well aware of the social origins of knowledge and 

frequently point out that legal norms are interrelated with the organisation of the 

means of production (Thompson 1975, p. 261; Stone 1985, p. 50; Kennedy 1982, p. 

34; Sumner 1979, p. 51). The following passage from Collins is an exemplar of this 

type of argument: 

ideologies arise from and are conditioned by social practices in the relations of 

production. Since the class of owners of the means of production share similar 

experiences and perform approximately the same role in the relations of 

production, there emerges a dominant ideology which permeates their 

perceptions of interest. Laws are enacted pursuant to this ideology (1982, p. 

43). 

Arguments like the previous certainly see ideology as stemming from material 

relations but tend to overlook how legal ideology is materialised. It is of course true 

that discourses, case law and judges are part of material reality. But the crucial insight 

in Marx’s material definition of ideology is that this form of ideology can function 

without conscious awareness. In my view there is a lack of investigation into how law 

is materialised in ways like the commodity form. Occasionally theorists make passing 

comments such as Spitzer’s reference to the reified character of law as practice 

‘reflected in its ritual, ceremonial, and totemic character’ (1983, p. 117), but there 

remains a need to investigate the ideological operation of material forms of legal 

ideology such as rituals, ceremonies and architecture.14  

 

The unconscious axis of Žižek’s understanding of ideology is rarely discussed in the 

law and ideology literature. There is substantial engagement with Lacan by critical 

legal theorists though the utilisation of Lacan and Žižek in the critique of legal 

ideology is quite uncommon. The turn to Lacan in critical legal theory has been led by 

David Caudill, Renata Salecl, Peter Goodrich, Costas Douzinas and Jeanne 

Schroeder. Jamie Murray provides the following summary of why Lacan is of interest 

to critical legal theorists: 

                                                 
14 There is a body of literature examining the spatial dimensions of law (Blomley and Bakan 1992; 

Blomley 2004; Butler 2009) but the concept of ideology is not utilised. This literature is addressed in 

Chapter 5.  
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Lacan’s psychoanalytical theory… offers a very well developed theory of 

subjectivity that is precisely set out in terms of being subjected to law. Lacan’s 

theory of the Other offers a way for legal theorists to understand the structure 

and logic of how the social is instituted and maintained through symbolic law. 

The detail with which Lacan develops a conceptualisation of the unconscious 

as precisely a matter of language and law suggests new directions in legal 

semiotics encompassing the effect of unconscious desire upon legal meaning. 

Lacanian developments upon Freud’s psychoanalytical theory in relation to 

ethics and the superego can be used to expand discussions of ethics, morality 

and law that are undertaken in legal theory (2005, p. 201–202). 

Editions of critical legal journals such as Law and Critique and the Cardozo Law 

Review are now seldom without an article referring to Freud, Lacan or their 

supporters. It is beyond the scope of this chapter to provide a detailed overview of 

Lacanian legal theory.15 However, a few examples of the employment of Lacanian 

critical legal theory can provide some insight into this body of work and highlight 

why Žižek’s unconscious axis of ideology should be of concern to critics of legal 

ideology.  

 

Lacan argues that there is a gap between signifier and signified making all symbolic 

constructions (including the subject and law) fundamentally lacking and always in 

flux.16 Lacanian legal theorists utilise this conclusion to expose the flaws in liberalist, 

positivist and formalist theories that claim law is an enclosed and total system (see, 

for example, Schroeder 2007, p. 123; Sciullo 2010, p. 294; Dean 2004, pp. 14–15; 

Barshack 2000, p. 321; van Oenen 2004, p. 140; MacNeil 1998, p. 45). This argument 

is analogous to Marxian critiques of formalism charted above. The additional insight 

brought by Lacanian legal theorists is an explanation of the persuasiveness and 

captivating force of liberalist, positivist and formalist theories. The lack at the heart of 

the subject produces anxiety and an endlessly search for stable meaning to alleviate 

this anxiety. Any claims that stable meaning has been found, or that a system of 

                                                 
15 Chapters 6 and 7 outline Lacanian theory and the ways Zizek and others utilise Lacan’s insights to 

develop the concept of ideology and discuss the applicability of this work to the critique of legal 

ideology.  

16 This complicated point is explained further in Chapter 6.  
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knowledge is total and enclosed, is consequently intoxicating. As Lior Barshack 

writes,  

Formalism is a kind of magical, fetishistic thinking because it treats legal 

words as Things and the discovery of law as a mechanistic procedure that 

resembles a manual manipulation of objects. The formalist judge appears not 

to weigh meanings but closely follow some detailed manual. Formalism 

ensures the closure, autonomy and self-sufficiency of dogmatic discourse 

required by its sacred status (2000, p. 321). 

The sense of certainty and completeness produced by formalist accounts of law 

explains the allure and domination of this theory while avoiding assumptions of class 

instrumentalism.  

 

Lacanian legal theorists also explain the authority of law through recourse to the 

Lacanian subject. A core component of the subject for Lacan is the superego. Briefly, 

the superego is the conglomeration of authoritative commands in a person’s life that 

may be thought of as what is commonly called one’s “conscience.” The superego is a 

source of guilt derived from not meeting the expectations of primary caregivers, 

teachers, employers, social norms, and so on. At points of failure or lacks in the 

Symbolic the superego emerges and fills out those gaps with an imaginary substitute 

(Fink 1995, p. 202). In other words, at times of uncertainty when the illusion of stable 

meaning is shook the superego provides senseless injunctions to engage in illicit 

transgressions. Lacanian legal theorists argue that the authority of law derives from 

the capacity of law to ease the anxiety caused by the superego: 

Law delivers us from our guilty feelings, providing us with a way out. The law 

can tell us what to do so that we do not have to remain tormented by the 

uncertainties and doubts and unyielding commands of the superego. 

Ultimately, then, the public law gets its energy, its force, its kick, its 

investment, from these guilty feelings. Conversely, without the tormenting 

superego, there would be no law. Or, put somewhat differently, without the 

tormenting uncertainties generated by the superego there would be no 

motivation to respond to the ideological hail and therefore no interpellation of 

a legal subject (Dean 2004, p. 19). 

This conclusion means law is not something we are convinced to obey but rather we 

obey the senseless, incomprehensible command of law to relieve the angst of our 
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desires (Žižek 1989/2002 pp. 34–37; Dean 2004, p. 13; Sciullo 2010, p. 310).  

 

Lacanian legal theory provides unique methods to uncover the fallacies in dominant 

liberal legal thought. This knowledge has been utilised most frequently by Lacanian 

legal theorists to critique cultural texts (see Dean 2004; Chaplin 2005; MacNeil 2007; 

Hourigan 2011). These works have political significance, however, the subject matter 

of these works is often not overtly political. There is a small body of overtly political 

Lacanian legal theory including Douzinas’ (2000) analysis of the political nature of 

human rights and Baseel’s (2008) critique of the political nature of citizenship 

drawing on Somalian refugee women’s experiences. However, overwhelmingly 

Lacanian legal theory does not address the connections between law and social 

stratification or utilise the concept of ideology. It must be noted that Lacan influenced 

Althusser and so there is a Lacanian strand to the existing critique of legal ideology. 

However, Althusser is often critiqued for his misunderstanding of the Lacanian 

subject (see, for example, Eagleton 1991, p. 144). It follows that there remains a need 

to combine the insights of Lacanian legal theory and the existing critique of legal 

ideology.  

 

One concern that must be addressed with Lacanian legal theory is the conflicting 

definitions of law that permeate this field of critical analysis. At times law is treated 

sociologically, that is, as a network of legal instruments and practices such as 

legislation and case law, as well as other legal phenomena such as the act of 

judgment, legal symbolism, jurisprudence and professional ethics. Often, however, 

following Lacan law is written with a capital “L” and is viewed as a set of universal 

principles governing all forms of social exchange which is fundamentally a linguistic 

entity (Evans 2006, p. 101). This definition of law stems from Lacan’s understanding 

of language and subjectivity, and also from his treatment of Kant’s moral Law (see 

Lacan 1966/2006, pp. 645–670). At times law is also equated with the ‘Oedipal law’ 

(Kay 2003, p. 107) or the ‘Symbolic law’ (Žižek 1989/2008, p. 46). These 

psychoanalytical definitions of law are insightful and provide explanations as to why 

people submit themselves to the authority of law due to the enjoyment gained from 

this experience, why law is always incomplete and lacking, and explain how 

obedience to law actually depends on transgression (see, for example, Kay 2003, pp. 

107–111; Dean 2004, pp. 1–9). In these and other ways Lacanian legal theorists 
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employ psychoanalytic understandings of ‘Law’ to explain how empirical legal 

systems function. It is beyond the scope of this thesis to engage in these types of 

arguments. My focus is to utilise Žižek’s concept of ideology to provide insights into 

how law, defined sociologically, creates and perpetuates social stratification.  

 

In conclusion, the law and ideology literature is robust, diverse and at times deeply 

insightful. However, few theorists have examined the relationships between legal 

norms, relations and practices and ideological spontaneous beliefs, the materiality of 

legal ideology and the unconscious facets of legal ideology. Most works do not define 

ideology and only a select few employ a multidimensional understanding. Many of 

the more sophisticated critiques of legal ideology focus primarily on the concept of 

ideology itself with legal analysis being secondary. This thesis makes a contribution 

to filling these gaps in the law and ideology literature by utilising the four axes of 

ideology. Each of the following chapters applies one of the four axes of ideology to 

contemporary liberal legal systems. Chapter Three examines discourses and argues 

that abstract legal discourses including formal equality and individual autonomy mask 

the domination of liberal legal systems by multinational corporations. In Chapter Four 

the second axis – spontaneous beliefs – is utilised to highlight the relationships 

between dominant legal discourses and everyday spontaneous beliefs that ensure the 

continuation of social stratification. The materiality of legal ideology is addressed in 

Chapter Five by analysing how ideological values are concretised in historic and 

contemporary legal architecture. Chapter Six and Seven focus on the insights of 

psychoanalysis to explain the gripping force of legal ideology. Žižek’s notion of 

ideological fantasy is used in Chapter Six to explain how human rights are often 

perceived as perfect jurisprudential constructs in ways that overshadow the incapacity 

of rights to remedy social stratification. In Chapter Seven I argue that the universality 

and eternality of human rights depends on a collective repression of the turbulent and 

political nature of the drafting process of the Universal Declaration of Human Rights. 

This is ideological as it overshadows how powerful nations ensured that the 

declaration coincided generally with their interests, and limits discussion as to what 

should constitute a human right and how this should be enforced in the present and 

the future.   
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Chapter Three 

Legal Discourses: Critiquing Individual Freedom and Equality Under Law 

 

Legal discourses permeate values that often become seen as common sense, 

unchallengeable, and universal. Two concepts trumpeted by classical and 

contemporary economic and legal discourses that contribute to the maintenance of 

social stratification are individual autonomy and equality under law. This chapter 

provides a detailed account of this common line of critique in the law and ideology 

literature to illustrate the first axis of legal ideology. The chapter begins by illustrating 

the lack of individual autonomy and the vast inequalities in contemporary liberal 

societies stemming from capitalist production to show the falsity of claims that law 

ensures freedom or equality. Marx’s critique of capitalist production is introduced to 

this end alongside the writings of classical and contemporary capitalist economists 

and philosophers. The contrast between the two schools of thought reveals how liberal 

thinkers rely on abstraction and individualism to avoid confronting Marx’s argument 

that capitalist production creates a division of labour whereby those who sell their 

labour are paid less than the value they produce and employers accumulate this 

surplus value. Marx’s work on the division of labour can be seen as the scaffolding 

for systemic exploitation and is therefore central to the divide between rich and poor 

as evidenced in Chapter One. A significant consequence of the division of labour is 

the stratification of legal practice fuelled by the immense quantity of surplus value 

accumulated by corporations. It is asserted that legal practice is split into two 

hemispheres based on whether lawyers benefit from the surplus value extracted by 

corporations. Law firms in the northern hemisphere are employed primarily by 

corporate clients and consequently have vast resources, excessive salaries and attract 

graduates from most prestigious universities. Lawyers in the southern hemisphere are 

employed overwhelmingly by non-corporate clients and are generally overworked, 

underpaid and under resourced. The stratification of legal practice stemming from the 

division of labour results in a legal system that vigorously protects corporate interests 

rather than serving the public interest. This is evidenced by the legal battles waged 

and lost by impoverished Nicaraguan banana employees rendered sterile by the 

reckless actions of multinational giant Dole Food Company. The chapter concludes 
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by examining how the concepts of formal equality and individual autonomy operate 

ideologically by ensuring that the stratification of legal practice is sustained. Drawing 

on Gramsci (1947/1999), Sumner (1979) and Collins (1982) it is argued that 

ideological legal discourses can function in a multitude of ways including masking 

social stratification, normalising the values necessary for social stratification such as 

abstract individualism, and colonising the concepts of freedom and equality in ways 

that impair their egalitarian and revolutionary capacity.  

 

Individual freedom and equality under law are two of the most dominant themes in 

liberal legal theory. In constitutions, bills of rights and statutes around the world can 

be found declarations that all people are equal before the law.17 Equality under law is 

found in Article 7 of arguably the most well known contemporary legal document – 

the Universal Declaration of Human Rights. Millions of school children have forcibly 

chanted in morning pledges that the United States ensures ‘liberty and justice for all.’ 

The phrase ‘Equal Justice Under Law’ is engraved in the edifice of the Supreme 

Court Building in the United States and forms the basis of the two most widely cited 

and discussed decisions of that court – Brown v. Board of Education (1954) 347 U.S. 

48318 and Gideon v. Wainwright (1963) 372 U.S. 335.19 The Australian High Court 

has also declared formal equality as a fundamental principle of contemporary liberal 

legal systems and the common law: 

the essential or underlying theoretical equality of all persons under the law and 

before the courts is and has been a fundamental and generally beneficial 

doctrine of the common law and a basic prescript of the administration of 

justice under our system of government (Leeth v Commonwealth (1992) 174 

CLR 455 per Deane and Toohey JJ at 485). 

                                                 
17 See, for example, Articles 2 and 3, Universal Declaration of Human Rights, Amendment 14, United 

States Constitution; Article 1, Canadian Bill of Rights 1960; Section 8(3), Human Rights Act 2004 

(Cth) [Australia]. 

18 The court in Brown v. Board of Education ruled that segregation in public schools was 

unconstitutional.  

19 Gideon v. Wainwright declared that to avoid a miscarriage of justice courts must provide counsel in 

criminal cases to represent defendants who cannot afford an attorney. A book (Lewis (1964)) and film 

(Gideon’s Trumpet (1980)) have been made based on the facts of the case.  
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Similarly, since the publication of Locke’s Two Treatise of Government (1689/1764) 

philosophers and economists have repetitively asserted that individual freedom is a 

staple of liberal democracies (see, for example, Blackstone 1765/1893, p. 121; 

Friedman, 1962/2009, pp. 14–15; Mankiw 2007, pp. 6–9; Slomand and Norris 2005, 

p. 55; Wolf 2004, p. 25). To critically assess these dominant legal norms it is material 

to examine the fundamental workings of capitalist production as understood by Marx 

and capitalist economists and philosophers.  

 

Explaining capitalist production 

 

The inner workings of capitalist production can be illuminated through an analysis of 

its core component – the commodity. For classical and contemporary capitalist 

economists the commodity is a neutral aspect of capitalist production regulated by the 

free market and essential for personal freedom (Mises 1927/1962, p. 67; Freidman 

1962/2009, pp. 8–9). For Marx, the commodity form embodies systemic exploitation 

and social stratification (1867/2008, pp. 26, 322–323, 341; 1848/2004, p. 20). A 

commodity may be something tangible like a banana, or intangible like intellectual 

property rights, or a service such as providing legal advice. Capitalist economists and 

Marx agree that commodities have three main components: use value, exchange 

value, and surplus value or profit (Ricardo 1846/2005, p. 10; Smith 1776/1998, pp. 

50–1; Gans et al. 2002, p. 63; Harvey 1983, p. 38; Marx 1867/2008, Chapter 1). The 

use value of a commodity is the total utility that can be yielded by a particular 

commodity through its use. This is the most familiar and easily identifiable 

component of a commodity which Marx calls its ‘plain, homely, bodily form’ 

(1867/2008, p. 22). The exchange value is the price of the commodity. This value is 

the combination of two components – constant capital and variable capital (Marx 

1867/2008, pp. 13–14). Constant capital is the non-labour components of the cost of 

production such as raw materials, outlay costs, depreciations and rents (Marx 

1867/2008, p. 139). Variable capital is the cost of labour required to produce the 

commodity (Marx 1867/2008, p. 139). Surplus value or profit is the difference 

between the total production costs and the exchange value (price) the commodity is 

sold for. The point of radical difference between Marx and capitalist economists is 

precisely how profit is generated and whether it is justified.  
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The secret to producing profit in Marx’s view lies in paying employees less than the 

value they produce. Marx asserts that commodities embody two forms of labour 

(1867/2008, pp. 18–22). Firstly, a specific quantity and type of labour is purchased to 

produce a specific commodity. Marx calls this component concrete labour 

(1867/2008, pp. 25–26). However, Marx argues that employees are not paid for the 

amount of value they produce but are paid according to a universalised and 

homogenised concept of labour. This is the second component of labour which Marx 

calls abstract labour (1867/2008, pp. 25–26). Through universalisation labour takes on 

an abstract existence independent from material labour (1867/2008, p. 26). In other 

words, abstract labour exists separately from the actual labour required to produce a 

commodity. This universalisation creates the “average” price of labour or the minimal 

wage.  

 

For Marx profit is the difference between the value that employees produce and what 

employees are paid based on abstract labour (1867/2008, p. 127). Rather than being 

paid for the actual value produced employees are paid based on objectified, abstract 

labour in forms such as wages and hourly rates of pay. In Marx’s view employees of 

profitable enterprises always produce more value than they are paid for and profit is 

this additional or ‘surplus’ value (1939/1971, p. 99). Marx writes, ‘[w]ages… by their 

very nature, always imply the performance of a certain quantity of unpaid labour on 

the part of the labourer’ (1867/2008, p. 341). This unpaid labour is the primary source 

of profit. As such the exchange value of a commodity includes three values – the non-

labour costs of production (constant capital), the specific costs of labour required to 

produce a commodity (concrete labour), and an idealist, metaphysical value less than 

the actual cost of producing a commodity (abstract labour). The commodity form 

therefore embodies systemic exploitation.  

 

In contrast to Marx’s analysis classical and contemporary capitalist economists in 

general downplay the relationships between the wages of employees and profit, or 

offer justifications for these hierarchical relationships. Downplaying is done 

predominately by concentrating attention on the impact of market forces other than 

labour on price and profit. Consider the following claim by classical capitalist 

economist Adam Smith: 
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The real price of everything, what everything really costs to the man who 

wants to acquire it, is the toil and trouble of acquiring it. What everything is 

really worth to the man who has acquired it, and who wants to dispose of it or 

exchange it for something else, is the toil and trouble which it can save to 

himself, and which it can impose upon other people (1776/1998, p. 50). 

By asserting that it is the buyer of commodities who determines the ‘real price of 

everything’ Smith diverts attention from the relationship between the wages of 

employees and profit. According to this logic, profit can be accountable by virtue of 

buyers paying more than a commodity is worth to save them the trouble of producing 

it. Through a shift in analysis from employee to purchaser Marx’s argument that 

profit stems from underpaying employees vanishes from view.  

 

Contemporary capitalist economists employ a similar methodology to Smith by 

diverting attention from the conditions of production to general market forces when 

defining profit. The most common equation for determining the price of a commodity 

in contemporary textbooks on economics is the outcome of supply and demand:  

Supply and demand are the forces that make market economies work. They 

determine the quantity of each good produced and the price at which it is sold. 

(Gans et al. 2002, p. 63. The same formula is found in Harvey 1983, p. 38; 

Mankiw 2007, p. 75; and Sloman and Norris 2005, p. 38).      

The demand side of the equation incorporates Smith’s assertion that price is 

determined by how much buyers are willing to pay for particular commodities. 

Supply incorporates fixed and variable costs such as raw materials and labour. The 

price is determined by the intersection or “equilibrium” of supply and demand. In this 

way the powers of the market determine the exchange value of a commodity and 

therefore profit without any need to discuss the actual conditions that produce 

commodities or the relationship between the wages of employees and business 

profitability. Profits are projected as products of the “free market” rather than being 

derived from the exploitation of employees.  

 

Even if buyers or market forces determine prices and profits the question remains why 

it is employers and not employees who systemically benefit from this arrangement. 

When capitalist economists agree with Marx that employees are paid less than the 

value they produce and employers accumulate the surplus value, justification is 
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established by inflating the importance and position of the employer in the production 

cycle (see, for example, Smith 1776/1998, pp. 74–75; Ricardo 1846, p. 17). For 

example, Smith claims that the accumulation of profit or surplus value by employers 

is payment for the risk undertaken in setting up a business: 

As soon as stock has accumulated in the hands of particular persons, some of 

them will naturally employ it in setting to work industrious people, whom they 

will supply with materials and subsistence, in order to make a profit by the 

sale of their work, or by what their labour adds to the value of the materials. In 

exchanging the complete manufacture either for money, for labour, or for 

other goods, over and above what may be sufficient to pay the price of the 

materials, and the wages of the workmen, something must be given for the 

profits of the undertaker of the work who hazards his stock in this adventure. 

The value which the workmen add to the materials, therefore, resolves itself in 

this ease into two parts, of which the one pays their wages, the other the 

profits of their employer upon the whole stock of materials and wages which 

he advanced. He could have no interest to employ them, unless he expected 

from the sale of their work something more than what was sufficient to replace 

his stock to him; and he could have no interest to employ a great stock rather 

than a small one, unless his profits were to bear some proportion to the extent 

of his stock (1776/1998, pp. 74–75. Emphasis added). 

Smith’s argument implies that employers worked for the capital required to start a 

new business and that profit is payment for risking this capital. However, there is no 

discussion explaining how the capital necessary to start a new business was acquired 

in the first place. The first line, ‘[a]s soon as stock has accumulated in the hands of 

particular persons’ casually outlines the accumulation of capital without any detail as 

to how this occurred. Smith does not outline who these ‘particular persons’ are and 

how capital was concentrated in their hands. This is integral given Smith’s argument 

that profit is payment for the risk taken in using this capital to start a business.  

 

Marx’s retort to Smith’s claim that profit is compensation for the risks associated with 

starting a new business is that the concentration of capital required for a new business 

always entails the concentration of surplus value stemming from exploitative 

production conditions (1939/1971, p. 102). Smith’s conclusion that employers should 

be rewarded for their hard work at the expense of employees implies two types of 



 72 

people, ‘one, the diligent, intelligent, and above all, frugal elite; the other, lazy 

rascals, spending their substance, and more, in riotous living’ (Marx 1867/2008, p. 

363). In Marx’s view this is a myth similar to the Christian myth of original sin 

(1867/2008, p. 363). In reality, Marx argues, employers have obtained the position of 

having enough capital to start a business only because of their position in the 

hierarchical social system produced by capitalist production (1867/2008, p. 364). This 

position, acquired primarily through birth and inheritance, is the consequence of the 

historical and contemporary use of ‘conquest, enslavement, robbery, murder, [and] … 

force’ (1867/2008, p. 364). In short, high concentrations of capital are generally only 

possible through the exploitation of large numbers of employees over an extended 

period of time. Consequently, Marx sees no justification for profit to be accumulated 

by employers at the expense of employees on the basis of payment for the risk 

undertaken in starting a new business as this position is possible only through 

systemic exploitation (1867/2008, pp. 323–24). Moreover, it is surely questionable 

that even if employers accumulate their wealth without exploitation that this provides 

a justification for them to systemically exploit their employees in ways that maintain 

the vast gap between rich and poor outlined in Chapter One.  

 

Freedom and capitalist societies 

 

Having outlined the capitalist production cycle we can now examine the extent of 

freedom available in capitalist societies. Capitalist economists argue that the 

regulation of the concentration of economic power by the free market ensures 

personal freedom by limiting the concentration of power generally. For example, 

Milton Friedman writes: 

economic freedom is also an indispensable means towards the achievement of 

political freedom… Viewed as a means to the end of political freedom, 

economic arrangements are important because of their effect on the 

concentration of power. The kind of economic organization that provides 

economic freedom directly, namely, competitive capitalism, also promotes 

political freedom because it separates economic power from political power 

and in this way enables the one to offset the other (1962/2009, pp. 8–9). 

By regulating the concentration of power advocates argue that capitalism, through its 

founding concept of private property, ensures an ‘individual sphere’ separate and free 
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from the state (Mises 1927, p. 67). However, such claims rely on abstracting 

individuals from their actual economic conditions and freedom is generally defined in 

terms of negative freedom or “freedom from,” such as freedom from government 

intervention (see DiLorenzo 2004, p. 24). Using this definition of freedom it is 

claimed that individuals in contemporary capitalist societies enjoy political freedom, 

and that the free market has been the key cause in enabling this result: 

Historical evidence speaks with a single voice on the relation between political 

freedom and a free market. I know of no example in time or place of a society 

that has been marked by a large measure of political freedom, and that has not 

also used something comparable to a free market to organize the bulk of 

economic activity (Friedman 1962/2009, p. 9). 

Consequently, capitalist production is heralded as the champion of personal and 

political freedom.  

 

When capitalist economists acknowledge the existence of monopolies, and the intense 

concentration of wealth, these so-called anomalies are justified due to the 

impossibility of a ‘perfect free market’ (Friedman 1962/2009, Chapter 8) and human 

nature (DiLorenzo 2004, p. 31). Thomas DiLorenzo provides the following 

justification for the hierarchical nature of capitalist society: 

capitalism per se is not responsible for material inequality. Rather, the 

disparities in income and standard of living in any economy reflect human 

nature itself – that is, individuals pursue different paths and achieve different 

levels of financial reward precisely because no two people are the same in 

terms of ambition, aptitude, intelligence, skill and so much more (2004, p. 31). 

This statement reflects Smith’s claim outlined above – those who rise to the top of the 

capitalist ladder are justifiably compensated for their exceptional natural abilities and 

hard work. Moreover, it is claimed that ‘most exceptionally wealthy people amassed 

their fortunes precisely because they provided valued products to millions of people 

around the world’ (DiLorenzo 2004, pp. 11–12). In these ways economic discourses 

claim that capitalism provides the conditions necessary for individual economic and 

political freedom thanks to the regulation of the concentration of wealth through free 

competition facilitated by the free market. 
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In contrast, Marx argues that capitalism does not ensure personal freedom but 

systemic servitude. As capitalist production provides the conditions for employees to 

be paid less than the value they produce every hour of work performed is done to 

enrich those who purchase labour. As such, work does not provide personal property 

leading to personal freedom – it produces capital that exploits wage-labour (Marx and 

Engels 1848/2004, p. 22). The result is that employees for the most part have no 

chance of rising to the position of the capitalist and are therefore more like slaves than 

free citizens: 

The modern labourer … instead of rising with the process of industry, sinks 

deeper and deeper below the conditions of existence of his own class. He 

becomes a pauper, and pauperism develops more rapidly than population and 

wealth (1848/2004, p. 20).  

As it is generally impossible for a worker to accumulate enough capital to reach the 

position of the employer it makes little difference whether an employee is “free” in 

Smith (1776/1998, pp. 74–75) and Friedman’s (1962/2009, pp. 14–15) sense to 

change between employers. The validity of Marx’s critique of capitalist production 

and the ideological characteristics of the writings of capitalist economists can be seen 

through an examination of the operation of modern corporations.   

 

Capitalist production, the corporation and systemic exploitation 

 

The division of labour inherent in the commodity form as explained by Marx provides 

the conditions for immense capital concentration, and in contemporary society the 

structure that has most effectively extracted surplus value from the largest number of 

employees allowing for the greatest accumulation of capital is the corporation. The 

largest two thousand corporations employ more than seventy million people 

(Rothkopf 2008, p. 35). This means that on average one of the largest two thousand 

companies employs more than thirty-five thousand people. The extraction of surplus 

value from thousands or tens of thousands of employees allows corporations to gain 

immense economic and political power with many corporations now fiscally larger 

than countries – ‘ExxonMobil is bigger than Saudi Arabia (the world’s twenty-fifth 

largest economy), Wal-Mart ranks between Indonesia and Poland, and General 

Motors tops Thailand’ (Rothkopf 2008, p. 33).  
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The number of people employed by corporations coupled with the systemic extraction 

of surplus value produces an enormous gap between the remuneration of those at the 

top and the bottom of the corporate ladder. The CEO-worker pay gap in the United 

States has grown from 42-to-1 in 1980, to 107-to-1 in 1990, to 411-to-1 in 2005 

(Anderson and Cavanagh 2006, p. 30). In industries where production is primarily 

performed in impoverished nations the CEO-worker pay gap is staggering. The 

banana export industry is an exemplar of capitalist exploitation due to the oligarchy of 

corporations controlling an industry where production is concentrated in 

impoverished countries. For 10–12 hours work the average wage of banana growers 

and packers in Columbia is between U.S.$9 and $11 per day, in Costa Rica it is 

between $7–$10, in Guatemala it is between $4–$5, while in the largest banana 

producing country, Ecuador, average wages are a mere $1.25–$2.50 per day (Wiley 

2008, p. 214). Moreover, banana workers are usually employed by contract to ensure 

that large corporations avoid bearing the risks associated with crop failure and pass 

these risks onto regional farmers (Wiley 2008, p. 91). The remuneration of CEOs in 

the banana export industry reflects the gross overpayment of CEOs of large 

companies generally. In 2012 the CEO of Chiquita, Fernando Aguirre, left the 

company with nearly $5.7 million in resignation-related payments (Dunn and Portillo 

2013, p. 1). To put this in perspective, that year Aguirre earned approximately 

$22,000 per day compared with the $10 per day earned by a typical banana worker. 

The immense CEO-worker pay ratio of 2200 to 1 in the case of Chiquita can be 

explained by the extensive amassing of surplus value produced by tens of thousands 

of banana workers employed by the corporation.20 To claim that the profitability of 

Chiquita allowing for such an immense CEO salary is due to the will of consumers or 

the free market forces of supply and demand is clearly ideological. In the pursuit of 

profit derived from the accumulation of surplus value capitalist production pushes 

corporations to exploit the planets poorest and most vulnerable. For instance, two 

years after the Sunbeam Corporation purchased Mr Coffee it shifted production from 

Cleveland, where workers who made electrical appliances earned $21 an hour, to 

Mexico, where they average $2.36, and then to China three years later where they can 

hire labour at 47 cents an hour (Faux 2006, p. 137). Such a pattern demonstrates the 

                                                 
20 Chapter 4 provides a more detailed analysis of this process as well as the methods used by 

corporations to supress wages. 
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validity of Marx’s claim that profit stems from paying employees less value than they 

produce and explains the economic enormity of many corporations.  

 

The stratification of legal practice 

 

A consequence of the concentration of capital in corporations is the stratification of 

legal practice. As legal services are a commodity the wealth of clients is often 

fundamental to the quality of legal services that can be purchased. The high 

concentrations of wealth in corporations allow these entities to utilise lawyers to 

meticulously protect and advance their interests ensuring ‘[f]irms supply thorough 

custom-work, involving intensive investigation, elaborate research, [and] exhaustive 

exploration of options’ (Galanter and Palay 1991, p. 1). The divide between corporate 

and non-corporate clients in the capacity to protect and/or advance one’s interests 

through law leads some commentators to conclude that there are two ‘hemispheres’ of 

legal practice (Heinz and Laumann 1982, Chapters 3 and 8; Abel 1991, p. 207; 

Galanter and Palay 1991, p. 1; Fleming 1997, p. 12; Gorman and Kmec 2009, p. 

1440). 

 

The differences between the two hemispheres are many and include significant 

disparities in access to resources, incomes, the capacity to attract graduates and the 

socio-economic backgrounds of lawyers. The northern hemisphere serves primarily 

corporate clients through large law firms or in-house corporate departments and, in 

doing so, benefits from the concentration of capital in corporations. The southern 

hemisphere consists of small firms and government lawyers who serve principally 

non-corporate clients. The accumulation of surplus value from thousands of 

employees allows corporations to pay lawyers large salaries in comparison to lawyers 

employed by non-corporate clients. For example, in the United States in 2010 the 

average salary of a partner in corporate law was $759,000 (Lowe 2010, p. 4). By 

contrast, in the southern hemisphere the median salary for an attorney at a civil legal 

services organisation with 11–15 years experience was $62,000 (NALP 2010, p. 2). 

The highest declared salary of the 1,722 respondents in Major, Lindsey and Africa’s 

‘Partner Compensation Survey’ (2010) was $6.1 million, being ninety-eight times the 

average salary of a lawyer in the southern hemisphere with 11–15 years experience at 

a civil legal services centre and seventy-four times the average income of public 
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defender attorneys with 11–15 years experience. Moreover, the gap between the 

remuneration of lawyers in the northern and southern hemispheres is systemically 

widening (Fleming 1997, p. 12).  

 

A significant outcome of the disparity in income between the two hemispheres of 

legal practice is the capacity to attract graduates. A 2010 report by the National 

Association of Legal Professionals in the United States found that in the southern 

hemisphere the median income for public defender attorneys with 11–15 years 

experience was $81,500 (NALP 2010, p. 2). At some large firms in the United States 

first year graduates can earn almost twice this amount in their first year of practice 

(NALP 2010, p. 2). The first year salary of some graduates in corporate law is 

‘beyond what even the most experienced attorneys can reasonably expect at a public 

sector or public interest organization’ (NALP 2010, p. 3). Due to excessive salaries 

derived from the surplus value of the employees of corporations the northern 

hemisphere of legal practice consists largely of graduates from the most prestigious 

law schools (Abel 1991, p. 10; Hadfield 2000, p. 961; Hagan, Huxter and Parker 

1988, p. 9).  

 

The stratification of legal practice can also be observed in the socio-economic 

demographics of the lawyers in each hemisphere. On average the northern hemisphere 

consists of lawyers with privileged cultural and family backgrounds:  

the two hemispheres are more differentiated and polarized today than ever 

before… Family background and prelegal and legal education influence who 

enters each hemisphere. Background variables and practice structure, in turn, 

affect lawyer prestige and income, which are increasingly polarized… Once a 

lawyer has entered one hemisphere it is virtually impossible to move to the 

other (Abel 1991, p. 207). 

Hagan, Huxter and Parker’s research on the hierarchical structure of Toronto’s legal 

practice arrive at the same conclusion writing, ‘[t]he class structure of legal practice 

in Toronto is dominated by older, Anglo-Saxon Protestant males with degrees from 

Canada’s elite law schools, who are practicing corporate and commercial law for 

predominantly corporate clients’ (1988, p. 9). The demographics of the northern 

hemisphere provides evidence supporting Marx’s claim that those who benefit from 

the division of labour gain their position due to a history of exploitation allowing for 
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the convergence of capital passed down through inheritance. It also contradicts 

Abercrombie and Turner’s claim discussed in Chapter One that the family is no 

longer a vehicle for passing capital or ideological values marking late capitalism as an 

age where the concept of ideology is no longer relevant.  

 

It must be noted that the literature on the two hemispheres of legal practice relies on a 

homogenisation of each hemisphere. The northern and southern hemispheres are 

viewed as total and uniform and the benefits of serving corporations are seen as 

benefitting all members of the northern hemisphere equally. The reality is that each 

hemisphere includes its own internal hierarchies. It is true that the northern 

hemisphere benefits from the division of labour more so than the southern hemisphere 

but each hemisphere also includes its own division of labour. For example, the salary 

of a partner of a large corporate law firm depends on the extraction of surplus value 

from low-level employees including lawyers. This point will be examined in detail in 

the following chapter.   

 

Some consequences of the stratification of legal practice 

 

The two hemispheres of legal practice stemming from the division of labour results in 

inadequate legal assistance for society’s most vulnerable citizens. The interests of 

individuals without vast resources are systemically overlooked by a legal profession 

in worship of the wealth and prestige only attainable within corporate legal practice. 

Criminal law provides a useful example of this as defendants are overwhelmingly 

poor. In the United States over three-quarters of defendants facing felony charges are 

poor enough to qualify for court-appointed counsel (Rhode 2004, p. 11). In 

comparison to large corporations with vast supplies of capital to defend their legal 

rights, criminal lawyers for non-corporate clients in many states have capped fees. 

One consequence of capped fees is that hourly rates of pay for lawyers in this integral 

area of law are as low as $8.50 per hour compared with privately retained counsel 

rates which range from $100 to over $400 per hour (Cole 1999, p. 83). Furthermore, 

funding for indigent defence in the United States is utterly inadequate:  

The national average per capita spending on state and local indigent defense in 

1990… was $5.37; Arkansas spent eighty-eight cents per capita on indigent 

defense that year, and Louisiana spent only eleven cents. In 1990, Kentucky 
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spent an average of only $162 on each indigent criminal case. That came to a 

total of $11.4 million, approximately 1/1000 of the state budget, and four 

million dollars less than the University of Kentucky’s athletics budget (Cole 

1994 pp. 64–65). 

The lack of financial resources of criminal defendants results in inadequate legal 

representation and a failure to ensure fair trials. Whereas corporations can afford to 

pay lawyers top dollar from the most prestigious law schools, criminal lawyers acting 

for society’s most vulnerable and needy people are underpaid, underfunded and 

overworked. The result is that ‘“[m]eet ‘em, greet ‘em and plead ‘em” is standard 

practice (Rhode 2004, p. 12). 

 

Legal fees are often high enough that legal outcomes are insufficient to cover costs 

rendering legal services financially unviable. The result is that a very significant 

number of genuine cases are not pursued on a financial basis: 

Litigation American-style is too expensive for claims involving modest 

economic damages and medical costs. Recent tort reforms capping pain and 

suffering awards have made lawsuits even less feasible for the vast majority of 

injuries. Cases worth less than $150,000 are typically priced out of the court 

system… [T]he most systematic research finds that only about 10 percent of 

accident victims file claims and only 2 to 3 percent bring lawsuits. So too, a 

review of some 30,000 New York hospital records disclosed that only about 

12 percent of patients who sustained injuries from negligent medical care 

brought malpractice actions and only half of those received compensation… 

Part of the reason lies in the highly expensive adversarial system on which 

Americans rely to compensate most injuries (Rhode 2004, pp. 31–32). 

The pricing out of many cases from the judicial system means that millions of 

society’s most disadvantaged are systemically cut off from legal services. In contrast, 

the deep pockets of corporations mean that the northern hemisphere has the resources 

to protect and pursue even the most frivolous of legal actions to advance the interests 

of corporate capital.  

 

It is worth noting that legal aid does little to remedy the vast divide between legal 

services available to corporate and non-corporate clients. Legal aid accounts for a 

fraction of legal services provided by legal practitioners – less than 1% of the total 
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revenues of legal services nationwide in both the U.S. and Canada (Hadfield 2000, p. 

958). Consequently a very significant percentage of society’s poorest people do not 

have access to sufficient legal assistance: 

According to most estimates, about four-fifths of the civil legal needs of the 

poor, and two to three-fifths of the needs of middle-income individuals, 

remain unmet… Millions of Americans, including those of moderate income, 

suffer untold misery because legal protections that are available in principle 

are inaccessible in practice. Domestic violence victims cannot obtain 

protective orders, elderly medical patients cannot collect health benefits, 

disabled children are denied educational services, defrauded consumers lack 

affordable remedies (Rhode 1994, pp. 3–4). 

Moreover, there is evidence that a large portion of pro bono work does not assist the 

poor and instead goes to assist family, friends and charitable causes that largely 

benefit middle and upper income groups (Rhode 2004, p. 17).  

 

By aiding corporate clients and being the ‘general chaperones of enterprise’ the 

northern hemisphere is one of excess in terms of access to resources (Galanter and 

Palay 1991, p. 1). Corporations can afford to employ teams of lawyers concentrating 

on single actions allowing for a level of preparation, research, strategy, and evidence 

accumulation and testing unavailable to non-corporate clients without vast economic 

resources. One result is that even when a case goes to trial legal practice in capitalist 

societies favours corporations due to their stranglehold on legal resources. The 

stratification of legal practice stemming from the division of labour can be illustrated 

by the legal battles waged by impoverished Nicaraguan banana employees against 

banana export giant Dole Food Company Inc. (‘Dole’). Dole is the world’s largest 

producer and marketer of fresh fruit and vegetables. The company employs 36,000 

full time and 23,000 seasonal staff and generated revenues of $6.9 billion in 2010 

(Dole Food Company 2013, p. 1). Between 2005 and 2007 three related cases were 

filed in California claiming compensation for employees rendered sterile due to 

exposure to the pesticide dibromochloropropane (‘DBCP’) on banana plantations 

operated by Dole (Tellez et al v Dole Food Company Inc. et al BC312852, Mejia v. 

Dole Food Company, Inc., BC340049 and Rivera v. Dole Food Company, Inc., 

BC379820). The Tellez trial was herd first and evidence introduced revealed that Dole 

had used DBCP on banana plantations following the banning of the chemical in the 
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U.S. by the Environmental Protection Agency in 1979. DBCP was banned by the 

EPA due to evidence of sterilisation in every location the chemical was used. 

Following this banning the company that manufactured DBCP and supplied Dole, 

Dow Chemical, warned Dole of the adverse effects of the chemical and desired to 

terminate its supply contract with Dole. In response Dole threatened to sue for breach 

of contract and an arrangement was struck whereby Dole agreed to compensate Dow 

Chemical for any future personal injury claims arising from the use of DBCP. 

Following this agreement Dole used 500,000 gallons of DBCP on banana plantations 

including the plantation where the plaintiffs worked. It was submitted at trial that 

potentially thousands of employees were exposed to DBCP.  

 

The court found that Dole had acted with malice and awarded six of the plaintiffs U.S. 

$3.3 million in compensatory damages and $2.5 million in punitive damages. After 

the verdict lead defence lawyer Rick McKnight made the following statement to the 

media: 

For these six individual plaintiffs this was a wonderful day. They will be 

among the wealthier people in Nicaragua and I congratulate them. But for the 

plaintiff’s lawyers this is a substantial defeat because for them to have 

invested as heavily as they did in time and costs and to come up with a result 

that won’t even come close to paying their smallest bills is a real defeat. And 

it will mean that the plaintiffs’ lawyers are going to have to reassess whether 

they are going to pursue these cases (Rick McKnight in Bananas!* 2009, 

1:21:53).  

This statement reveals how the cost of litigation against well-resourced corporations 

backed by the northern hemisphere of legal practice can outweigh the economic 

benefits accompanied by legal victory. It also demonstrates that some corporate 

lawyers are aware of this. McKnight’s statement shows that the fiscal and therefore 

legal might of corporations make victories even out of defeats as the price of litigation 

is high enough to prevent cases of this nature from being brought against well 

financed corporations. The cost of litigation was high enough to place serious doubts 

on the economic viability of the Mejia and Rivera trials against Dole. McKnight’s 

statement demonstrates how stratified legal systems can ensure the protection and 

advancement of corporate interests above all else. Even when Dole lost the case 

McKnight knew that the multinational company actually won as the cost of further 
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trials outweighed the potential damages available to those rendered sterile. However, 

even this was not enough for a company with such immense legal resources and the 

company appealed the decision.  

 

In an unusual legal proceeding evidencing the depth of legal resources, experience 

and expertise at the hands of large corporations Dole successfully overturned the 

Tellez verdict by arguing that witnesses were coached and provided false evidence at 

the trial (Laguna v. Dole Food Co BC233497). The evidence relied on by Dole and 

accepted by the court was not subject to cross-examination on the basis that the 

witnesses who provided evidence contradicting the accounts of those claiming they 

were rendered sterile by the actions of Dole stated that they felt threatened by the 

lawyers acting for the Nicaraguan banana workers. Whether this is true is debateable. 

The research of Vicet Boix and Susanna Bohme claims that some of the evidence 

relied on was false and witnesses reported receiving money from investigators 

employed by Dole for their cooperation (2012, p. 157–158). Moreover, the judgement 

in Laguna v Dole Food Co included a ‘characterization of Nicaragua in derogatory 

terms, as a “curious social ecosystem”… casting certain Nicaraguan institutions in 

derisory, paternalistic terms’ (Boix and Bohme 2012, p. 157). The validity of these 

claims and other cases of sterilisation will likely remain untested because of the 

Laguna decision. This means that the impoverished banana workers exposed to a 

banned chemical will probably never see a dollar in compensation from an extremely 

well resourced multinational corporation that continues to profit from exploiting 

banana workers. The fiscal might of Dole derived from the extraction of surplus value 

by the same employees seeking damages for sterilisation ensured every legal 

challenge was vigorously defended by well paid, well resourced and well trained 

lawyers. Consequently, corporate interests prevailed at the expense of the public 

interest primarily due to the immense capital raised through the systemic exploitation 

of thousands of employees.  

 

The ideological operation of individual freedom and equality under law in 

capitalist societies  

 

The evidence demonstrating the two hemispheres of legal practice, the systemic 

failure of capitalist legal systems to adequately assist those in most need, and the 
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outcomes of legal proceedings against banana export giant Dole brings into question 

the notions of individual autonomy and equality under law proclaimed in economic 

and legal discourses. An issue not yet addressed is how do these discourses ensure the 

continuation of social stratification and can be consequently deemed ideological? 

Perhaps the most obvious way is by masking the real inequalities and systemic 

servitude implicit in capitalist production and the resulting stratification of legal 

practice (see, for example, Cole 1999, p. 5; Fletcher 2003, p. 234; Courtenay and 

Ishiwata 2010, p. 844). This argument coincides with Marx’s political definition of 

ideology as primarily powerful and privileged economists, philosophers, politicians 

and judges permeate the norms of formal equality and individual freedom. The belief 

that one has individual freedom is more likely to be held by someone in a position of 

power and privilege as it is more likely to be an accurate assessment. This ideological 

belief therefore in part stems from the economic position of the authors. Here we have 

an example of ‘ideology as a doctrine… destined to convince us of its “truth”, yet 

actually serving some unavowed particular power interest’ (Žižek 1994, p. 11). This 

way of reading the ideological function of discourses assumes that people actually 

believe they are free and that law ensures equality. This is arguably true to an extent 

but is problematic as it requires a large and homogenous distribution of ideas. The 

existence or effectiveness of such a network of ideas is questionable given the fact 

that many people are skeptical about the principle of equality before the law. The 

concept of ideology must be able to account for this to accurately describe the 

relationships between this principle and social stratification.  

 

A second way to read the ideological operation of the ideals of individual freedom 

and formal equality is to focus on the form and effect of the discourse rather than the 

specific content. Ideological discourses function effectively when alternatives to the 

status quo remain unimaginable, invisible and/or unappealing. For this to occur 

discourses must be interwoven into the very texture of daily experiences culminating 

in what people view as ‘common sense’ or ‘instinct’ (Gramsci 1947/1999, pp. 

131162). This understanding of ideology does not require belief on the part of 

groups of “rulers” or “ruled” for ideological discourses to function. It is possible not 

to believe that everyone is equal under law yet still view liberal legal systems as the 

only viable way to organise legal relations. The result, though, is the same – social 
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stratification appears inevitable and unchangeable. If defined in this way ideology is 

‘less as a particular set of discourses, than as a particular set of effects within 

discourses’ (Eagleton 1991, p. 194). One way to make alternative economic, political 

or legal systems appear utopian, misguided or dangerous is the proliferate of values 

with the same assumptions and form so as to normalise, naturalise and legitimise a 

conservative way of thinking. If viewed in this way an ideological norm like formal 

equality does not operate in isolation but depends on a network of interconnected 

norms sharing the same assumptions. Evidence for this conclusion can be found in the 

similar use of abstraction and individualism in the norms of profit, individual 

autonomy and equality in capitalist economic, philosophical and legal discourses.  

 

To begin with, abstraction is central to capitalist economic discourses. As outlined 

above classical and contemporary economists disconnect profit from the exploitation 

of employees. Smith justifies the accumulation of profit by business owners and not 

employees as payment for the risk undertaken in starting a business (Smith 

1776/1998, pp. 74–75). This conclusion ignores how the historic exploitation of 

employees is necessary for the accumulation of capital necessary to start a business 

(Marx and Engels 1939/1971, p. 102). The same form of argument is present in 

attributing profit to market forces such as supply and demand. For Marx economic 

concepts such as supply and demand are abstractions of the social relations of 

production and as such appear as fixed, immutable and eternal categories (1847/2009, 

pp. 46-48). The process of abstraction allows the concept of labour and the 

commodity form to appear as universal and self-evident (1867/2008, p. 50). It is 

abstraction that allows economists to comment on how prices and profits are 

determined without considering the relationship between wages and profit. The 

commodity form turns labour from a specific, contingent and material practice 

necessary for a particular economic system into an otherworldly and alienated form 

disconnected from the material, changeable world. The process of abstraction allows 

the concept of labour and the commodity form to appear as universal and self-evident 

(Marx 1867/2008, p. 50). 

 

Further reliance on abstraction is present in assertions that capitalism ensures 

individual autonomy. Capitalist economists and philosophers often assert that 

personal and political freedom is produced by capitalist societies as the concentration 
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of wealth and power is guarded against by the free market due to the competition of 

independent, rational, wealth-maximising individuals (Friedman, 1962/2009, pp. 14–

15; Mankiw 2007, pp. 6–9; Slomand and Norris 2005, p. 55; Wolf 2004, p. 25). 

Consider the following assertion by Friedman: 

So long as effective freedom of exchange is maintained, the central feature of 

the market organization of economic activity is that it prevents one person 

from interfering with another in respect of most of his activities. The 

consumer is protected from coercion by the seller because of the presence of 

other sellers with whom he can deal. The seller is protected from coercion by 

the consumer because of other consumers to whom he can sell. The employee 

is protected from coercion by the employer because of other employers for 

whom he can work, and so on (1962/2009, pp. 14–15). 

The underlying assumption inherent in this and other arguments advocating the 

capacity of the free market to regulate social hierarchy is the isolated, independent, 

rational individual. The previous passage from Friedman treats each core component 

of capitalist production as independent individuals: it is not a class of employers, but 

‘the employer’, and not a class of employees, but ‘the employee.’ This assumption 

implies that individuals are capable of moving freely between the core components of 

capitalist production as free competition provides many choices ensuring self-

regulation. Yet this is incorrect when one considers the empirical evidence on social 

stratification outlined in Chapter One. It is therefore only through abstraction that one 

can claim capitalist production ensures personal freedom.  

 

Abstraction and individualism are also central to the foundational liberal legal 

principles of individual autonomy and formal equality. Cleary the multinational 

corporation Dole and an impoverished banana farmer earning $1 a day are in no ways 

equal given the previous discussion on the stratification of legal practice. Their 

“equality” rests on abstracting each party from their economic context and viewing 

each only as subjects of law with equally abstract rights. Likewise, the autonomy of 

individuals assumed in criminal or contract law can only be achieved by abstracting 

people from their socio-economic and cultural contexts. These ideals would gain no 

traction in a society where collectivism and materialism were dominant philosophical 

traits. However, through the proliferation of abstract individualism it becomes 

commonplace to view equality only as equal abstract rights and freedom is 
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understood only as freedom from government intervention or freedom to change 

employers. In an age dominated by abstraction and individualism two of the most 

revolutionary and egalitarian concepts, freedom and equality, become seen as 

achieved by purely individual and abstract means. Moreover, the process of 

abstraction provides these historic, cultural and contingent definitions of freedom and 

equality with the perception of universality (Marx 1847/2009, p. 61). It follows that 

the ideological operation of these norms can restrict one’s capacity to imagine any 

alternatives to capitalism or liberalism. A legal system based on substantive equality, 

or one that values the community or environment over individual wealth 

maximisation, or one that actively combats systemic exploitation, becomes 

inconceivable. In these ways economic and legal norms assimilate the capacity for the 

concepts of freedom and equality to serve egalitarian or revolutionary ends. 

 

To conclude, this chapter highlighted the integral role law plays in sustaining 

economic stratification through an examination of how the concentration of capital in 

corporations ensures liberal legal systems protect and advance corporate interests 

above all else. Capitalist legal systems are split into two hemispheres. The hemisphere 

serving corporate interests benefits from the surplus value accumulated by 

corporations and its lawyers are consequently well paid, well resourced and educated 

at the most prestigious universities. In contrast, lawyers in the hemisphere serving 

non-corporate interests are generally under resourced, overworked and are paid a 

fraction of the salaries of lawyers in the northern hemisphere. The consequences of 

this polarisation include failing to provide adequate legal assistance to the most 

vulnerable, pricing many individuals out of litigation, or if proceedings are completed 

damages may not even cover the cost of litigation as in the Tellez case. The systemic 

exploitation inherent in capitalist production and legal practice is maintained in part 

by ideological discourses relying on abstraction and individualism. Concepts like 

supply and demand, individual autonomy, and equality under law justify the status 

quo by ignoring social, historic and economic contexts, and normalising a quite 

narrow way of thinking. Our understanding of freedom and equality are confined by 

these discourses and accordingly deemed to be prevalent in capitalist societies. In 

these ways law contributes to the networks of norms infused in the daily lives of 

individuals making capitalist legal systems appear to be either justified or the only 

viable way to organise legal relations.
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Chapter Four 

Spontaneous Beliefs: Fetishising Bananas and Billable Hours 

 

Ideological discourses not only function by masking real exploitation or restricting the 

capacity to imagine alternative economic or legal systems; they are also productive. 

Ideological norms like individualism must be continuously entwined into our daily 

lives to remain persuasive. In the legal sphere advances in areas such as technology 

and science persistently challenge individualistic notions of equality and freedom. 

Individualist legal principles must be able to adapt to meet these challenges to ensure 

their survival. Some recent examples of this include the introduction of biological 

patents, ever-extending copyright protection, and corporations gaining the right to 

free speech. Without this productive capacity ideological norms would quickly 

become obsolete. This chapter examines the productive capacity of ideology by 

analysing how spontaneous beliefs are produced by subjects that assist in the 

sustainment of hierarchical social relations. In doing so focus is shifted from the 

writings of those Marx would call ruling class ideologues (economists, judges, 

philosophers and the like) to how individuals from all walks of life spontaneously 

develop ideological beliefs. The chapter begins by analysing the production cycle 

behind two commodities  the banana and the billable hour  in order to provide 

further evidence supporting Marx’s critique of capitalism outlined in the previous 

chapter and offer a detailed illustration of how surplus value is extracted from 

employees. The comparison of these two industries demonstrates the vast scale of 

exploitation among employees in capitalist economies and warrants an inquiry into 

how this scale is established and maintained. Following this discussion it is argued 

that the overwhelming majority of people in liberal capitalist democracies 

spontaneously view the commodity forms of the banana and the billable hour as 

benign consumer products. In supermarkets and law firm reception rooms people pay 

for these commodities and spontaneously ignore the systemic exploitation inherent in 

their creation. The chapter concludes by considering the relationships between 

ideological spontaneous beliefs like commodity fetishism and ideological legal 

discourses. It is argued that the normalisation and legitimation of norms such as 

individualism through law contributes to a framework for individuals to develop 
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spontaneous ideological beliefs. This is exemplified by comparing the differences in 

the spontaneous reactions of U.S. citizens and ambassadors from the remote island of 

Tanna in the television show Meet the Natives. The live footage of U.S. citizens 

reacting to new situations reveals how ideological norms are drawn upon and adapted 

instinctively. The chapter concludes by considering how ideological discourses affect 

people differently allowing for radical critique and revolution.  

 

Systemic exploitation in the banana export and legal services industries 

 

The division of labour outlined in the previous chapter can be substantiated by an 

examination into the banana export and legal services industries to show how 

seemingly benign products like bananas and billable hours embody systemic 

exploitation. When measured by volume traded the banana is the world’s top-ranked 

fruit commodity with millions of people globally directly or indirectly dependent on it 

for their livelihood (Wiley 2008, p. 17). Beneath the peel the banana is a commodity 

that portrays the structure, workings and consequences of the corporation and 

capitalist production. More than half of the world’s bananas are grown in 

impoverished Latin America (Raynolds 2003, p. 37). Three very large U.S. based 

corporations control the exportation of bananas from Latin America: Chiquita Brands 

International Inc. (‘Chiquita,’ formerly United Fruit Company), Dole Food Company 

(‘Dole’) and Del Monte Fresh Produce Company (‘Del Monte’) (Shor 2010, p. 78). 

87% of Costa Rica’s 2.5 million tons of bananas, for example, are currently exported 

by these three companies (Rayolds 2002, p. 32). Consequently ‘most of the 400,000 

Latin American banana workers labor on plantations with indirect ties to the big 

three’ (Shor 2010, p. 78). The profitability of these major three companies stems from 

the often-violent suppression of wages and worker resistance. This claim can be 

demonstrated by examining some of the actions of Chiquita over the past 65 years.  

 

In various ways Chiquita has been directly or indirectly involved in the use of bribery 

and brutality to ensure its profitability. Chiquita was deeply implicated in the 

infamous CIA sponsored coup of the Arbenz government of Guatemala in 1954 (Shor 

2010, p. 78). In 1974 the former CEO of the company Eli Black committed suicide 

when it was revealed that he had paid a $1.25 million bribe to the president of 

Honduras, General Lopex Ariano, in order to get lower banana taxes and break the 
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power of the Union of Banana-Producing Countries (Bourgois 2003, p. 107). In 2001 

Chiquita was found guilty by the United States Justice Department of paying $1.7 

million to the right-wing paramilitary terrorist organisation AUC between 1997 and 

2004 to protect their investments from leftist rebel influence (Shor 2010, p. 78). 

Writing from personal experience, Phillipe Bourgois provides the following chilling 

account of the methods Chiquita uses to ensure its dominance: 

In its attempts to jockey for advantage the company drew from a wide 

repertoire of strategies operating at very different social levels: from the 

macropolitical economic such as the manipulation of the size of the local labor 

supply, the killing of labor union organizers, and the expulsion of leaders of 

ethnic-rights movements, to the micropsychological, including subtle 

evaluations of the intelligence of ‘communist agitators,’ profiles by 

confidential informants of the vanity and drinking habits of clandestine union 

organizers, and the promotion of sports events and popular movies to distract 

workers from working and living conditions (2003, pp. 104–105). 

These horrific methods used to ensure the accumulation of vast quantities of surplus 

value are not exclusive to Chiquita but are spread throughout the banana export 

industry. 

 

Violence, murder, and sacking are real threats facing workers in impoverished nations 

who wish to fight for fairer wages. In 2005 banana workers faced dismissals for 

setting up branch unions and 250 workers were teargased and then fired following a 

work stoppage in Ecuador, the world’s largest banana exporter (ICFTU 2006, p. 94). 

In 2006 seventy unionists were killed for their trade union activities in Columbia 

(ICFTU 2006, p. 125–28). The violent suppression of collective bargaining is directly 

related to profitability. As Laura Raynolds writes, ‘[t]he dominance of Dollar Bananas 

is rooted in the intensive exploitation of human and natural resources by transnational 

corporations and in the success of these corporations in mobilizing national and 

supranational state institutions for their cause’ (2003, p. 43). It is clear that within the 

banana export industry corporations systemically suppress wages. One result of this 

process is appalling working conditions. 

 

The working conditions of banana growers and packers illuminate the dire daily 

existence of those at the bottom of the corporate ladder. Accounts of working 
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conditions are difficult to attain given the secrecy surrounding the industry and the 

remoteness of many large banana plantations. Human Rights Watch provide the 

following lengthy account outlining some of the working conditions: 

Human Rights Watch interviewed forty-five children who had worked or were 

working on banana plantations in Ecuador. Forty-one of them began in the 

banana sector between the ages of eight and thirteen, most starting at ages ten 

or eleven. They described workdays of twelve hours on average and hazardous 

conditions that violated their human rights, including dangerous tasks 

detrimental to their physical and psychological well-being. The children 

reported being exposed to pesticides, using sharp tools, hauling heavy loads of 

bananas from the fields to the packing plants, lacking potable water and 

restroom facilities, and experiencing sexual harassment. Children told Human 

Rights Watch that they handled insecticide-treated plastics used in the fields to 

cover and protect bananas, directly applied fungicides to bananas being 

prepared for shipment in packing plants, and continued working while 

fungicides were sprayed from planes flying overhead. Sometimes the children 

were provided protective equipment; most often, they were not. These 

children enumerated the various adverse health effects that they had suffered 

shortly after pesticide exposure, including headaches, fever, dizziness, red 

eyes, stomachaches, nausea, vomiting, trembling and shaking, itching, burning 

nostrils, fatigue, and aching bones. Children also described working with 

sharp tools, such as knives, machetes, and short curved blades, and three pre-

adolescent girls, aged twelve, twelve, and eleven, described the sexual 

harassment they allegedly had experienced at the hands of the administrator of 

two packing plants where they worked (Pier 2002, p. 1). 

Not only do many employees of Chiquita, Dole and Del Monte suffer in such 

atrocious working conditions but they do so, as the previous chapter discussed, for 

often less than $1 a day while the CEOs of these companies are paid tens of thousands 

of dollars an hour. While the level of exploitation is extreme in the banana industry 

the same systemic exploitation inherent in capitalist production can be observed on a 

smaller scale in the legal services industry within wealthy nations.   
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Like the banana, the billable hour embodies systemic exploitation. So long as there is 

private ownership of a profitable business where employees do not share in the profits 

there is exploitation. No industry is spared:  

The bourgeoisie has stripped of its halo every occupation hitherto honoured 

and looked up to with reverent awe. It has converted the physician, the lawyer, 

the priest, the poet, the man of science, into its paid wage labourers (Marx 

1848/2004, p. 16. Emphasis added). 

While the level of exploitation is not nearly as extreme in legal practice the result is 

the same – excessive salaries for those on top derived from exploiting lower level 

employees. Large law firms are split into a number of strictly regulated categories of 

personnel that vary greatly in terms of status, power and income (Abel 1991, pp. 10–

12; Hagan, Huxter and Parker 1988, pp. 17–25; Hagan 1989–90, p. 837–38). While 

law firms are not homogeneous, and there are differences in how various 

commentators outline the key components of firm hierarchy, arguably six levels of 

personnel are present in most large law firms (Hagan, Huxter and Parker 1988, pp. 

17–25; Hagan 1989–90, p. 837–38). At the top of the ladder are managing partners. 

This is the one category that Hagan, Huxter and Parker define as capitalist as 

managing partners are the only personnel who share in the profits as owners of the 

firm (1988, p. 17). The second tier is senior non-managing partners. These are 

partners who do not share in the profits of the firm yet still exercise managerial 

power. The third tier is supervising lawyers who have nominal supervisory 

responsibilities. Fourth on the ladder are semiautonomous lawyers. These are lawyers 

who have no supervisory responsibilities but design some aspects of their work. Non-

autonomous lawyers make up the fifth level and are lawyers without supervisory 

responsibilities or autonomy regarding the work they perform. At the bottom of firm 

hierarchy are clerical personnel.   

 

Managing partners of large law firms earn excessively more than the value they 

produce. As outlined in the previous chapter the highest declared salary of the 1,722 

respondents in the Major, Lindsey and Africa 2010 ‘Partner Compensation Survey’ 

was $6.1 million. In the same survey the highest declared hourly rate was $1125 per 

hour (p. 8). Assuming these figures correlate the partner had to bill 5422 hours to 

justify this salary. This is a figure beyond the physical limits of lawyers who at 

extremes bill 2000 hours per year (Fortney 2006, p. 176; Schiltz 1999, p. 894). It is 
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not possible to rationalise a salary of $6.1 million per year based on the value 

produced by a managing partner in terms of billable hours. The salaries of managing 

partners can only be explained through the division of labour and the accumulation of 

surplus value produced by lower level employees such as associates.  

 

The internal hierarchical structure of large law firms provides the scaffolding for the 

production and accumulation of surplus value. The division of labour in law firms lies 

between managing partners who share in firm profits and all other staff. Law firm 

hierarchy determines to what extent personnel are generators or accumulators of 

surplus value. At the bottom two tiers of large firm hierarchies are often hundreds of 

administrative staff, paralegals and associate lawyers. The percentage of lower 

ranking staff to partners has consistently increased since the 1960s (Abel 1991, p. 10). 

These lower ranks of large law firms have been described as the ‘professional 

proletariat’ (Hagan, Huxter and Parker 1988, p. 25) as they produce vast amounts of 

value for the firm yet are paid far less than this value.  

 

The production of surplus value by associates can be evidenced by the difference 

between the value produced through billable hours and average associate wages. 

Associates are required to meet billable hour targets with most working for large 

firms billing at least 2000 hours per year (Fortney 2006, p. 176; Schiltz 1999, p. 894). 

According to Patrick Schiltz to bill 2000 hours a year an associate would need to 

work from 8.30 a.m. to 6.30 p.m. six days a week, totalling sixty hours, and take no 

more than two weeks of vacation, sick time or personal leave (1999, p. 894). The 

driving force behind forcing associates to bill 2000 hours per year is the desire to 

increase the surplus value produced by associates allowing partners to pay themselves 

outlandish salaries. Schiltz provides a detailed analysis of the division of labour 

within large firms:    

As a new associate in a large firm, you will be paid about one-third of what 

you bring into the firm. If you bill, say, 2000 hours at $100 per hour, you will 

generate $200,000 in revenue for your firm. About a third of that – $70,000 or 

so – will be paid to you. Another third will go toward paying the expenses of 

the firm. And the final third will go into the pockets of the firm's partners. 

Firms make money off associates. That is why it’s in the interests of big firms 

to hire lots of associates and to make very few of them partners. The more 
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associates there are, the more profits for the partners to split, and the fewer 

partners there are, the bigger each partner’s share. After you make partner (if 

you make partner – your chances will likely be about one in ten), you will still 

be exploited, although somewhat less. You may take home 40% or so of what 

you bring into the firm as a junior partner. Your take will gradually increase 

with your seniority. At some point, you will reach equilibrium – that is, you 

will take home roughly what you bring into the firm, minus your share of the 

firm’s overhead. And, if you stick with it long enough, some day you will 

reach Big Firm Nirvana: You will take home more than you bring into the 

firm (minus your share of overhead). You will become the exploiter instead of 

the exploited (1999, p. 901). 

This account illustrates how the same division of labour exists in the northern 

hemisphere of legal practice and that few lawyers benefit from the stratification of 

legal practice. Moreover, it shows how associates are economically exploited in the 

production of the billable hour.  

 

Not only are associates exploited like all employees within capitalist economies but 

they are also required to perform repetitive and mundane tasks during their long hours 

at work. Most associates do not have control over the types of work they do nor the 

circumstances in which they do it. For these reasons associate lawyers have been 

described as ‘lackeys’ (Hagan, Huxter and Parker 1988, p. 26) and ‘drones who must 

suppress their individuality and intelligence for the good of the firm’s bottom line’ 

(Johnson 1991, p. 1252). These findings reflect Marx’s work on alienation. Marx 

writes that capitalists: 

mutilate the labourer into a fragment of a man, degrade him to the level of an 

appendage of a machine, destroy every remnant of charm in his work and turn 

it into a hated toil; they estrange from him the intellectual potentialities of the 

labour process in the same proportion as science is incorporated in it as an 

independent power; they distort the conditions under which he works, subject 

him during the labour process to a despotism the more hateful for its 

meanness; they transform his life-time into working-time (1867/2008, pp. 

361–362). 

Marx’s words accurately describe the plight of associates and low-level employees in 

the banana export industry. However, the wages and working conditions in the banana 
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export industry are significantly worse than in legal practice. This comparison further 

reveals that the sellers of labour are not a homogeneous group and warrants an 

explanation given that to this point the division of labour has been outlined in binary 

terms.   

 

The division of labour, imperialism and superprofits  

 

The comparison of banana workers and legal associates raise significant questions 

about Marx’s work on the division of labour and how different countries, industries 

and employees are affected by capitalist production. The division of labour as 

described in this and the previous chapter treats a banana grower living in a tin shack 

in Nicaragua on a dollar a day and an associate corporate lawyer employed in New 

York City’s Exxon Building as equal members of the exploited proletariat. Such a 

view is untenable. While Marx’s writings are restricted by history and so do not 

address contemporary globalised capitalist economies established and maintained 

through imperialism, wars and colonialism, there are fragments of his work that can 

be developed to explain the scale of exploitation experienced by the working class of 

different countries and different industries.  

 

Marx’s writings on the division of labour includes an account of how surplus value is 

channelled and concentrated through distribution networks relevant to explaining the 

differences between the level of exploitation observed between banana workers and 

legal associates. In The German Ideology Marx and Engels track the development of 

what they view as an antagonism between towns and the country fuelled by the 

division of labour (1932/2000, pp. 6–24). The country is the primary site for the 

production of surplus value due to its concentration of physical labour. Towns, on the 

other hand, house most capitalists and are sites where mental labour is concentrated. 

This means towns primarily are spatial systems for the accumulation of surplus value, 

or, in the words of David Harvey, ‘cities are formed through the geographic 

concentration of a social surplus product’ (1973/1993, p. 216). In both towns and the 

country can be found the systemic exploitation inherent in all forms of capitalist 

production. However, based on Marx’s analysis those in the country are generally 

exploited at a higher level than those in the cities. Put differently, those in the towns 

benefit most from the division of labour throughout capitalist societies.  
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The theoretical framework of Marx, Engels and Harvey can arguably be extended to 

provide an explanation regarding the vast differences in the exploitation of workers in 

different countries illustrated by the comparison of banana workers and legal 

associates above. When one views the relationships between countries with a Marxian 

lens a number of similarities between the antagonism between town and country can 

be observed. A classical expose of this argument can be found in Vladimir Lenin’s 

writings on imperialism (1916/1963). Lenin observed that the profits attainable where 

capitalism is well established are limited due to the monopolisation of industry. This 

is because labour costs are difficult to reduce and the level surplus value is stable. 

Monopoly capitalism therefore requires the creation of new markets to ensure a 

growing source of profits, and imperialism serves as a central means by which new 

markets are developed and maintained. Lenin argues that the use of economic, 

political and military force by imperialist powers to open up new markets in 

impoverished countries is intimately connected with capitalism: 

Monopolies, oligarchy, the striving for domination and not for freedom, the 

exploitation of an increasing number of small or weak nations by a handful of 

the richest or most powerful nations—all these have given birth to those 

distinctive characteristics of imperialism which compel us to define it as 

parasitic or decaying capitalism (1916/1963, p. 290). 

Whether or not imperialism should be defined as decaying capitalism is beyond the 

scope of this chapter. What is worth further attention is how greater levels of 

exploitation are concentrated in certain industries in certain countries. 

 

The entwinement of imperial forces and capitalist production allows wealthy, 

powerful nations to move from exporters of commodities to exporters of capital 

(Lenin 1916/1963, p. 245). ‘The characteristic feature of imperialism’ Lenin writes, 

‘is not industrial but finance capital’ (1916/1963, p. 247). This crucial shift allows 

wealthier nations to obtain certain benefits from the lending of capital such as 

favourable clauses in commercial treaties, construction contracts, concessions, or 

orders for goods made by the imperialist nations such as war materials (1916/1963, p. 

244). Furthermore, capitalists from imperialist nations can extract superprofits by 

exporting capital to newly established markets in impoverished countries as ‘capital is 

scarce, the price of land is relatively low, wages are low, raw materials are cheap’ and 
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in colonial markets it is easier ‘to employ monopoly methods… to eliminate 

competition, to ensure supplies, [and] to secure the necessary “connections” between 

the capitalist and the means of extracting and amassing surplus value’ (1916/1963, p. 

245–246). Part of the superprofits are used to ‘bribe certain sections of the workers’ to 

‘win them to the side of the bourgeoisie’ (1916/1963, p. 246) ensuring ‘colonial and 

semi-colonial political regimes… enforce low wages and suppress local competition’ 

(Blaut 1997, p. 385). Through this analysis Lenin illustrates the connections between 

economics and politics in ways that explain how local resistance to capitalism is 

overcome and the relationship between oppressed countries and oppressive countries 

is established and maintained.   

 

Moving forward almost one hundred years from the period of Lenin’s writings on 

imperialism the same division of nations into oppressor and oppressed stemming from 

capitalist production can still be observed. New markets are created today primarily 

through the privatisation of various spheres of the economy and society, especially in 

the areas of communications, information technology, education, and the cultural 

sphere (Veltmeyer 2010, p. 155). As Samir Amin writes: 

Today we see the beginnings of a third wave of devastation of the world by 

imperialist expansion, encouraged by the collapse of the Soviet system and of 

the regimes of populist nationalism in the Third World. The objectives of 

dominant capital are still the same – the control of the expansion of markets, 

the looting of the earth's natural resources, the superexploitation of the labor 

reserves in the periphery – although they are being pursued in conditions that 

are new and in some respects very different from those that characterized the 

preceding phase of imperialism. The ideological discourse designed to secure 

the assent of the peoples of the central Triad (the United States, Western 

Europe, and Japan) has been refurbished and is now founded on a “duty to 

intervene” that is supposedly justified by the defense of “democracy,” the 

“rights of peoples,” and “humanitarianism.” The examples of the double 

standard are so flagrant that it seems obvious to the Asians and Africans how 

cynically this language is used. Western opinion, however, has responded to it 

with as much enthusiasm as it did to the justifications of earlier phases of 

imperialism (2001, pp. 9–10). 
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The result is that some nations are subject to primitive accumulation through 

widespread land dispossession, increased indebtedness and ‘clear proletarianisation’ 

(Byres 2004, 87) while other nations enjoy the benefits from the concentrations of 

capital flowing from such atrocities.  

 

The primary beneficiaries of the current form of imperialism fuelled by capitalism are 

transnational corporations as they are the dominant institutions responsible for 

exporting capital (Berberoglu 2005; Petras and Veltmeyer 2001; Veltmeyer 2010; 

Mittleman and Othman 2002). For this reason transnational corporations accumulate 

immense quantities of surplus value from the super-exploitation of some of the 

world’s most vulnerable people deriving from the favourable market conditions 

produced by imperialism. As Berch Berberoglu puts it: 

With the intensified exploitation of the working class at super-low wages in 

repressive neocolonial societies throughout the Third World, the transnational 

corporations of the leading capitalist states have come to amass great fortunes 

that they have used to build up a global empire through the powers of the 

imperial state, which has not hesitated to use its military power to protect and 

advance the interests of capital in every corner of the globe. It is in this 

context that we see the coalescence of the interests of the global economy and 

empire as manifested in control of cheap labour, new markets, and vital 

sources of raw materials, such as oil, and the intervention of the imperial state 

to protect these when their continued supply to the imperial centre are 

threatened. Imperialism has been an enormous source of profit and wealth for 

the capitalist class of the advanced capitalist countries, who, through the 

mechanisms of the transnational monopolies and the imperial state, have 

accumulated great fortunes from the exploitation of labour on a world scale 

(2005, p. 69). 

The mass accumulation of superprofits derived from imperialism allows CEOs of 

transnational companies to be paid immense salaries. 

 

Across the globe CEOs are paid unjustifiably high wages derived from the surplus 

value generated by employees in impoverished nations. In 2006 the CEOs of Forbes 

500 companies averaged $15.2 million in take-home income (Rothkopf 2008, p. 72). 

That same year the CEO of Yahoo! made $174 million, the CEO of IAC/InterActive 
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took home $295 million, the CEO of Occidental Petroleum made $321 million, and 

Apple’s CEO Steve Jobs earned $646 million (Rothkopf 2008, p. 72). Assuming 

Steve Jobs took two weeks off in 2006 he made over $12.9 million per week, equating 

to over $2.5 million per day or over $258,000 an hour if he worked ten-hour days. 

There is simply nothing one could do to justify such grossly exaggerated wages. This 

is evidenced by the fact that CEOs are still paid exuberant salaries even for poor 

performances:  

One striking example of overpayment is the former CEO and chairman of 

packaged foods giant ConAgra, Bruce Rohde, who earned more than $45 

million in his eight years at the company and who took home $20 million 

when he retired in 2005. Under his leadership, ConAgra’s share price fell 28 

percent, nine thousand workers were laid off, and the company closed thirty-

one plants. The company also regularly missed earnings targets and 

underperformed its competitors (Rothkopf 2008, p. 75). 

The payment of CEOs reflects the level of exploitation in a globalised economy 

involving imperialism, the suppression of wages through state power, bribery and 

violence and primitive accumulation. These factors explain the spectrum of exploited 

workers in the global capitalist economies and, in particular, the differences between 

the banana export and legal services industries. 

 

Commodity fetishism, spontaneous ideological beliefs and ideological discourses 

 

It has been shown that behind the banana and the billable hour is systemic 

exploitation. Yet this is overwhelmingly invisible to the shopper at the green grocer 

and the client at a law firm. How is it possible for commodities to turn from products 

of servitude to unremarkable commodities in the eyes of consumers? Marx’s answer 

to this question is commodity fetishism. Marx argues that in capitalist societies 

individuals spontaneously view commodities as being independent from the 

conditions of their production (1867/2008, p. 43). When commodities are exchanged 

with other commodities individuals do not identify the connection between the 

commodity and the material relations of production that produced the commodity 

(1867/2008, p. 43). For example, when an individual purchases a banana for $1 the 

process of exchange masks the conditions of labour; the individual thinks only of the 

value of the commodity (the banana) in terms of its dollar value ($1) and as such the 
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conditions that produced the $1 (the exploitative conditions of the individual’s labour 

if they are a wage-labourer) and the banana (the exploitative conditions in the banana 

export industry described above) are not considered.  

 

By removing ties with the conditions of production a commodity is mystically 

endowed with an independent existence. Accordingly, Marx describes people’s 

relationships with commodities as a fetishism similar to religion because in both ‘the 

productions of the human brain appear as independent beings endowed with life, and 

entering into relation both with one another and the human race’ (1867/2008, p. 43). 

The exchange of commodities allows the transformation of objects embodying 

hierarchy and exploitation into the foundation of capitalist notions of freedom. As 

Marx writes: 

The final pattern of economic relations as seen on the surface, in their real 

existence and consequently in the conceptions by which the bearers and agents 

of these relations seek to understand them, is very much different from, and 

indeed quite the reverse of, their inner but concealed essential pattern and the 

conception corresponding to it (1894/1981, p. 209).  

In their exchange commodities simultaneously act as a primary source of social 

stratification and the cardinal component of capitalist notions of individual freedom. 

 

Commodity fetishism is quite different from the operation of ideological discourses 

described in the previous chapter. There is no explicit doctrine preaching the 

detachment of commodities from the conditions of their production. In contrast, the 

doctrine of equality under law forms part of international law, constitutions, legal 

precedent and is chanted by many U.S. school children in their morning pledges of 

allegiance. This means the source of this axis of ideology is not exclusively a ruling 

elite or professional ideologues. However, spontaneous beliefs do not develop in a 

vacuum. They grow out of grounds prepared by the other three axes of ideology 

uniquely configured in each individual based on their experiences.  

 

Ideological discourses contribute to the culmination of a worldview or what is seen as 

common sense. Antonio Gramsci’s concept of hegemony usefully describes this 

process. Hegemony can be broadly defined as a particular view of reality entwined in 

the culture, customs, religion, morality, academia and law of a society. If the fabric of 
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a society is infused with norms, fantasies, fears and morals that mask, naturalise, 

justify and/or legalise social hierarchies it follows that individuals within this society 

would be more likely to accept these hierarchies as inevitable and develop 

spontaneous beliefs in accordance with this social structure. In Gramsci’s words 

hegemony is: 

The ‘spontaneous consent’ given by the great masses of the population to the 

general direction imposed on social life by the dominant fundamental group; 

this consent is ‘historically caused’ by the prestige (and consequent 

confidence) which the dominant group enjoys because of its position and 

function in the world of production (1999, p. 145). 

Hegemony describes the dialectical relationship between spontaneous ideological 

beliefs and ideological discourses. Put differently, it describes the point where an 

individual’s self-understanding merges with the dominant understanding (Litowitz 

2000, p. 529). This complex point may be illuminated by analysing the connections 

between commodity fetishism and the ideological norm of abstraction outlined in the 

previous chapter.  

 

As shown in Chapter Three, abstraction is one of the most widespread norms in 

capitalist societies and forms part of contemporary hegemony. Those who sell their 

labour are paid based on an abstract and homogenised concept of value materialised 

in weekly pay cheques in the form of hourly rates of pay or salaries. Abstraction is 

imbued in the claim that profit derives from free market forces as opposed to the 

exploitation of employees. Formal equality relies on abstracting individuals from their 

cultural, economic and social contexts. Individual rights are abstract. Many religions 

rely on abstracting particular contingent, cultural norms from their historical context 

in claiming they are universal declarations from a god/s. The spontaneous belief of 

commodity fetishism fits squarely within this hegemony. Commodity fetishism also 

relies on abstraction  commodities and their prices are abstracted from the conditions 

of production in their exchange.  

 

Spontaneous beliefs and ideological discourses feed into each other. On the one hand 

our understanding of reality is influenced by dominant ideological discourses. This 

leads to the spontaneous acceptance of values and practices that coincide with the 
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values of dominant ideological norms. In the only consideration of this relationship to 

my knowledge in the law and ideology literature Colin Sumner makes the following 

contribution: 

In my conception, spontaneous observation in itself involves a human being in 

a particular practice viewing, through the grid or spectacles of particular 

ideologies, material forms with specific modes of appearance shaped by their 

presence within a social structure… Some appearances are seen as they are, 

some are seen in part, and some are not seen at all. But always the appearances 

available are mapped according to the ideological grid of the observer… One 

man’s street procession may be another man’s political struggle (1979, p. 

224). 

On the other hand ideological discourses also do not develop in a vacuum. As Sumner 

points out,  

[p]hilosophical reflections operate on previous philosophical reflections and 

spontaneous observations. Moreover, they often penetrate spontaneous 

observation as its operative ideologies. There is thus a relation of 

interpenetration between philosophical and spontaneous forms of ideology 

(1979, p. 227). 

Spontaneous beliefs and discourses are interdependent and interwoven. The 

relationship between the two is dialectical. For ideological discourses to maintain 

their hold on the imagination they must be continuously adapted to the endless myriad 

of everyday spontaneous observations. This is an area rarely studied given the 

difficulty in observing spontaneous responses of individuals to new experiences. 

Furthermore, as spontaneous beliefs generally develop in accordance with dominant 

discourses they often appear natural, normal and universal as opposed to ideological. 

A valuable and quite rare insight into the operation of ideological spontaneous beliefs 

in two cultures can be observed in the television show Meet the Natives: USA. 

 

Exemplifying spontaneous ideological beliefs: Meet the Natives 

 

Created by Keo Films, Meet the Natives: USA first aired on the Travel Channel in 

2009 and was filmed and directed by Tom Beard. The show is filmed live and allows 

the viewer to observe different facets of contemporary U.S. life through the eyes of 

five men who have had no contact with the world outside of the small Pacific island 
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of Tanna. The men are ambassadors of a tribe still observing indigenous practices and 

culture who travel to North America to learn about their way of life and spread a 

message of peace, harmony and unity for all mankind through dialogue and 

understanding. The five ambassadors are introduced as Chief Mangua, lead dancer 

Keimau, medicine man Sam, happy man Kuai and Namus who learnt English at 

school and acts as the group’s translator.  

 

Throughout the show viewers are given an insight into village life. All of the 

generations of one family live together in a small village. The islanders are almost 

entirely self-sufficient and their dominant norms appear to revolve around 

collectivism and unity. In one scene the narrator from Tanna states, ‘on Tanna no one 

can tell who is rich or who is poor because everyone is the same and no one is 

homeless.’ The tribe has no monetary system. Scenes are frequently shown of Tanna 

men building houses out of local materials for each other, sharing food, and 

collectively hunting and growing vegetables. The extent to which this is an accurate 

depiction of Tanna living is beyond the scope of this chapter. What is clear, though, is 

the vastly different dominant discourses providing the men from Tanna with vastly 

different ideological spectacles. The differences between the U.S. citizens and the 

men from Tanna allow each group to see through some of the universalisations, 

naturalisations and eternalisations of the ideological practices of the other group. Meet 

the Natives: USA provides a rich array of new experiences for both the Tanna 

ambassadors and their hosts from the United States. In these cultural exchanges both 

groups spontaneously respond to unfamiliar customs and norms. The spontaneous 

responses of both cultural groups in such unique circumstances can provide insights 

into the relationships between spontaneous beliefs and dominant discourses and how 

everyday spontaneous beliefs can function ideologically.  

 

The disturbed reactions of the ambassadors drawing on collectivist norms to everyday 

incidents exposing the social hierarchies prevalent in the U.S. provide a method to 

highlight how spontaneous ideological beliefs are developed. The men from Tanna 

had never been to a restaurant before and are taken to an expensive one in New York. 

In the bathroom of the restaurant some of the ambassadors observe a bathroom 

attendant. They ask him what he is doing and the attendant explains that he helps 

people wash and dry their hands. In a culture dominated by individual autonomy, 
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individual responsibility and the belief that one’s place in economic hierarchy is 

determined by one’s ability the common spontaneous responses to this encounter 

would likely be to either ignore the attendant or use his services thinking this is 

justifiable. Chief Mangua’s spontaneous response to the situation reflects the 

collectivism of his culture and highlights the ideological operation of the spontaneous 

reactions of U.S. citizens. He addresses the attendant and quietly says, ‘I’d like to 

praise you. To most people your job may be useless and tiring. But when it comes to 

relief one can understand how important it is.’ Chief Mangua’s collectivist and 

altruistic engagement with the attendant shines a light on the alienation and 

spontaneous acceptance of hierarchy prevalent in everyday life in the United States.  

 

When asked what food they would like to order at the restaurant the spontaneous 

reaction of Chief Mangua is to say they will all eat the same as the North Americans. 

This instinctive answer again reflects the communitarian values dominant in Tanna. It 

is a new situation and Chief Mangua spontaneously reacts drawing on the dominant 

norms of his culture. The U.S. host replies reflecting the same process, ‘in America 

we all eat very individual things. It’s very much about what one individual likes.’ The 

individualism inherent in this reaction shows how spontaneous beliefs can operate 

ideologically. As outlined above and in the previous chapter individualism is a 

mechanism to ensure the continuation of social stratification as it removes cultural, 

social and economic contexts from view. The individualist spontaneous reaction 

reinforces notions of private property and discourages sharing. When the food is 

brought to the table the differing dominant norms reflected in the spontaneous 

experience of ordering is present in the dishes served – each of the three North 

Americans have individual dishes and all of the men from Tanna eat the same. The 

scene demonstrates how ideology can be imbued not only in spontaneous beliefs but 

in mundane and ordinary activities such as ordering food.  

 

Without the ideological spectacles of an average U.S. citizen the ambassadors from 

Tanna spot everyday practices that are exclusionary, violent, hierarchical, dishonest 

and gluttonous that are unnoticed or spontaneously characterised as normal or natural 

by the U.S. citizens. When encountering an elderly homeless man in Central Park 

they cannot fathom how a city with so many houses would fail to look after its elderly 

in this way. In a trip to the pet store the ambassadors are shocked at the ownership of 
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animals without practical uses, the array of pet foods, and the myriad of clothing 

designed for pets. In a telling statement Chief Mangua offers, ‘if only people looked 

after each other like they do their dogs.’ When watching a NFL football match the 

level of violence and resulting injuries in the sport surprises the ambassadors. Chief 

Mangua surmises, ‘the aim of this game seems to be death.’ At an arcade the 

ambassadors encounter a claw crane machine giving players a chance to win a soft 

toy if they catch it in the claw. After playing the game happy man Kuai states ‘if it 

didn’t steal it would be good. But it takes your money even when you miss. It’s a 

mechanical thief.’ It is interesting to reflect on how games like this teach children that 

a portion of their money will be taken without reason or reward. When driving on the 

highway in Orange County the ambassadors notice that each car only has one person 

in it and that no one walks because everyone has a car. Finally, when asked if he 

would like to be ten years younger Chief Mangua replies, ‘no, I’d rather live longer 

instead.’ 

 

The previous paragraph outlines a number of spontaneous ideological beliefs that are 

not explicitly part of dominant discourses in U.S. culture but are normalised through 

other means. People spontaneously ignore homeless people. It is acceptable to spend 

significant portions of income on pets rather than more useful and egalitarian ends. 

Total U.S. expenditure in the pet industry in 2014 was $58.04 billion (APPA 2015, p. 

1). Most people spontaneously accept having a black box projecting violent, male-

centric sports in their living rooms. There are numerous examples where people pay 

money for gambling services with almost no chance of reward (lottery, scratch cards, 

poker machines, carnival games etc.). We often spontaneously assent to our money 

being dishonestly taken. Individualism and alienation result in the gluttonous act of 

constantly driving alone without a second thought. Without these everyday 

manifestations of ideology systemic exploitation would likely be impossible. Yet even 

when confronted with these actions that support a hierarchical, alienated and violent 

society the U.S. citizens in Meet the Natives: USA often spontaneously offer 

justifications.  

 

As Tanna has no monetary system the ambassadors ask questions about the merits of 

money to two New York residents whose reactions indicate that have likely never 

thought about this. The responses the ambassadors receive to these questions 



 105 

evidences the function of ideology at the level of spontaneous beliefs. The 

ambassadors are taken to Wall Street where Chief Mangua asks an expert working in 

the financial sector whether everyone benefits from money. ‘We try to save a lot of 

money here. We try and save a lot of people from going broke basically, we do the 

best we can,’ is the reply from the financial sector expert. This spontaneous response 

rationalises the role of the financial sector while avoiding addressing the question. 

Later in a taxi Chief Mangua summarises his view of capitalism when he states that to 

ride in a taxi requires money and so the poor must walk. The wealthy U.S. host 

replies, ‘our culture is based on money to pay for something. If you go and work you 

get paid in money.’ This response again justifies the economic and social position of 

the wealthy U.S. citizen and avoids dealing with the poverty inherent in their liberal, 

capitalist society. The statement ‘if you go and work you get paid’ relies on formal 

equality and individual autonomy and in doing so ignores the fact that many people 

are unable to do this. The exploitation inherent in capitalist production is also 

avoided. It is impossible for either New York resident to be unaware of this poverty 

given there are over 50,000 homeless people in the world’s second largest city 

including over 20,000 homeless children (Coalition for the homeless 2015, p. 1). The 

replies of the New Yorkers demonstrate how people spontaneous rationalise and 

justify social stratification. Chief Mangua sees through these justifications with eyes 

influenced by the dominant collectivist discourses of Tanna. His reply is simple and 

telling: ‘it’s good for all those who are working. They can afford to pay for taxis, to 

pay for traveling and food. It’s good if everyone is working but if someone has no job 

they will die.’  

 

Through the unique circumstances filmed in Meet the Natives: USA many insights are 

provided into how spontaneous beliefs can operate ideologically. Both the men from 

Tanna and their hosts from the U.S. react to new experiences by drawing on the 

dominant norms of their respective societies. The communitarian, inclusive and 

substantive equality focus of the ambassadors allow them to identify practices and 

values necessary for social stratification that are spontaneously accepted and/or 

justified by the U.S. citizens. At the same time the U.S. citizens are also exposed to 

new experiences and draw on the dominant discourses of individualism, individual 

autonomy and formal equality in their spontaneous responses. This shows how 

dominant ideological norms projected by law are adapted, developed and reinforced 
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in daily life. Meet the Natives: USA demonstrates that this process occurs even when 

the norms are exposed as hierarchical or there is substantial evidence refuting the 

conclusions arrived at. Importantly, the television show also reveals how ideology is 

infused in seemingly apolitical everyday occurrences like ordering food, playing a 

game at an arcade, driving a car and watching sport. In these ways the television show 

highlights how the reproduction of the conditions necessary for social stratification 

depends on the interplay between explicit ideological discourses manifested in daily 

activities leading to spontaneous ideological beliefs.  

 

The previous discussion illustrates how people spontaneously react to new situations 

in ways that ensure the continuation of social stratification by drawing on dominant 

ideological norms and that dominant ideological norms develop through their 

adaptation to new experiences. If individuals only spontaneously accept, reinforce and 

materialise dominant ideological norms there is no room for dissent or critique. This 

is an untenable and inaccurate description of contemporary liberal societies. What is 

missing from the line of argument in this chapter and the previous chapter is a 

discussion of how ideological discourses affect individuals differently and the means 

by which radical change is possible. In my view fragments of Marx’s writings on 

agency provide a sophisticated understanding of how radical change is possible 

though infrequent. 

 

Ideological beliefs and radical agency 

 

Marx is concerned with both critiquing and overthrowing what he views as the 

primary sources of social stratification. Perhaps Marx’s most famous words are the 

clearest embodiment of this principle – ‘philosophers have only interpreted the world, 

in various ways; the point is to change it’ (1888/2002, XI). Marx provides a range of 

inconsistent views on the likelihood and mechanisms by which radical change may be 

implemented. Jeffrey Reiman argues that there are two Marxisms – the Marxism of 

Capital in which Marx speaks of economic actors as mere personifications of roles in 

the capitalist mode of production, and the Marxism of The Communist Manifesto 

where Marx and Engels view economic systems as sites of economic struggle 

between conscious agents in each class (1995, p. 11). On the one hand Marx claims 

that dominant material forces such as capitalist production wholly determine the 
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behaviour of individuals, while on the other hand much of Marx’s work claims that 

radical change is possible and necessary within his materialist framework. Both 

“Marxisms” will be discussed in turn. 

 

At times Marx does seem to suggest that individuals are entirely controlled by 

dominant discourses and practices. This conclusion rests on the basis that no 

individual controls fundamental aspects of their lives such as the economic system 

that governs a large proportion of an individual’s behaviour and thought. Marx makes 

this point plainly in the preface to A Contribution to the Critique of Political 

Economy: 

In the social production of their existence, men inevitably enter into definite 

relations, which are independent of their will, namely relations of production 

appropriate to a given stage in the development of their material forces of 

production (1859/1999, p. 4. Emphasis added). 

An indication that this argument is important to Marx is apparent due to the use of 

exactly the same wording in The German Ideology: 

The social structure and the State are continually evolving out of the life-

process of definite individuals, but of individuals, not as they may appear in 

their own or other people's imagination, but as they really are; i.e. as they 

operate, produce materially, and hence as they work under definite material 

limits, presuppositions and conditions independent of their will (1932/2000, p. 

8. Emphasis added). 

Quotations like the previous two could be used in isolation to brand Marx as a crude 

materialist, that is, as a theorist who cannot adequately theorise how human thought 

may progress beyond the limitations of particular historical and cultural epochs.21 

However, Marx has more to say on this issue. 

 

Several passages in Marx’s work indicate that individuality is possible and essential 

within a materialist framework. Marx emphasises that even though thought is 

conditioned by material forces independent of the will of individuals, thought still 

                                                 
21 For example, many law school textbooks paint Marx as a crude materialist through focusing only on 

the base/superstructure metaphor and not explaining the subtleties of Marx’s views on agency. See, for 

example, James 2010, p. 147; McLeod 2003, p. 151; Leiboff and Thomas 2009, pp. 327–8.  
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remains individual thought: 

Precisely because thought, for example, is the thought of a particular, definite 

individual, it remains his definite thought, determined by his individuality in 

the conditions in which he lives. The thinking individual therefore has no need 

to resort to prolonged reflection about thought as such in order to declare that 

his thought is his own thought, his property; from the outset it is his own, 

peculiarly determined thought (1932/2000, p. 52).  

This passage suggests that individuality and the capacity for agency always exist 

though within the compound of history. ‘[I]n short,’ Marx and Engels writes, ‘it is 

clear that development takes place and that the history of the single individual cannot 

possibly be separated from the history of preceding or contemporary individuals, but 

is determined by this history’ (1932/2000, p. 55). In other parts of Marx’s work, 

though, he seems to make the opposite point. ‘Circumstances make men’, Marx 

claims, ‘just as much as men make circumstances’ (1932/2000, p. 17). It is clear that 

Marx acknowledges the capacity for individuals to break free from dominant norms. 

What is not yet certain is how it is possible for individuals to break free from the 

compound of history and radically alter the material conditions of existence. 

 

In Marx’s view the capacity for agency is intimately linked with social hierarchies. 

Let us return again to Marx’s political definition of ideology. ‘The ideas of the ruling 

class,’ Marx and Engels write, ‘are in every epoch the ruling ideas’ (1932/2000, p. 

21). This means that those in positions of power and privilege have a greater capacity 

for agency than the rest of humanity due to their immense resources allowing greater 

influence on the political and legal systems, mass media, the arts and so on. This point 

is evidenced above and in the previous chapter in the vast influence corporations have 

on capitalist legal systems. The powerful and privileged have access to the finest 

education as seen in the socio-economic characteristics of the northern hemisphere of 

legal practice. Conversely, the most exploited and impoverished such as Nicaraguan 

banana growers have limited education resources and many are forced to leave school 

to work at a very young age. Moreover, the life of the most exploited in capitalist 

societies consist of little more than work and sleep. Consequently, on average one 

would expect individuals in positions of privilege to have a greater understanding of 

the sources of dominant norms, the workings and limitations of these norms, and a 

greater capacity to assert their influence when desirable. In these ways the capacity 
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for agency is determined greatly by one’s place within social hierarchies. 

 

A second determinant in the development of radical critiques on dominant ideological 

discourses is the individualisation of thought. Parts of Marx’s work point to how 

individual experiences may effect how a person is influenced by dominant ideas. As 

outlined above, Marx’s position on individuality is that thought is determined by 

one’s individual experiences derived from the material conditions of existence 

(1932/2000, p. 52). Unique experiences can shake the hold that dominant ideological 

discourses have over individuals. For example, watching Meet the Natives: USA had a 

profound affect on how I view many hitherto unrecognised manifestations of ideology 

in everyday life. Perhaps some of the U.S. hosts may also be affected by the unique 

experiences they shared with the Tanna ambassadors. Most people are not subject to 

such a radical challenge to dominant norms and so have no basis on which to 

formulate radical critiques. The individualisation of dominant norms is discussed in 

detail in Chapter Six. 

 

A third method for ideological norms to be overcome is through their internal 

paradoxes, contradictions and inconsistencies allowing for their own demise. Marx 

develops this argument most poignantly in his analysis of the movement of capital: 

Capitalist production moves in contradictions which are constantly re-

established. The universality towards which it is perpetually driving finds 

limitations in its own nature, which at a certain stage of its development will 

make it appear as itself the greatest barrier to this tendency, leading thus to its 

own self-destruction (1939/1971, p. 95). 

Marx makes two points in this passage. Firstly, he is describing capitalism as having 

an independence from the will of humans. His prose paints capitalism as a creature 

with its own artificial yet autonomous existence moving in pre-set motions derived 

from the production cycle. This point coincides with many made above relating to the 

dominance of discourses and practices over individual agency. Marx’s second point is 

that the synthetic, pre-configured movement of capitalism is set to self-destruct. In 

this way the internal contradictions in dominant discourses can ensure their 

impermanence.  
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To summarise, Marx’s work arguably provides three methods by which dominant 

material forces and discourses may change. The vast majority of people are greatly 

determined by dominant discourses and material forces beyond their control. 

However, in certain circumstances individuals may break free from the compounds of 

history allowing for changes in dominant ideas. Firstly, Marx ascribes a greater 

capacity for people in positions of power and privilege to ensure their will is 

incorporated into dominant discourses. Secondly, the nature of individual experience 

allows for vast differences in how ideological discourses influence individual thought. 

This provides the conditions for the development of a critique against dominant 

discourses and practices leading to radical change. Thirdly, Marx notes that dominant 

discourses are often paradoxical, in flux, and can decline in persuasiveness through 

internal inconsistencies. Through the combination of these passages it is clear that 

Marx provides a sophisticated understanding of how dominant discourses can change, 

dissipate or be replaced as well as an explanation of why this is difficult and rare.   

 

In conclusion, this chapter highlighted how spontaneous ideological beliefs are 

essential for the continuation of social stratification. The exemplar of spontaneous 

ideological beliefs is commodity fetishism. Behind the banana and the billable hour is 

the systemic exploitation of low-level workers, poor working conditions and the 

extraction of surplus value allowing for CEOs and partners to be paid unjustifiably 

large salaries far exceeding reasonable compensation for work performed. Yet when 

purchasing a banana or billable hour this exploitation is invisible as individuals 

spontaneously separate commodities from the conditions of their production. Through 

this spontaneous belief commodities turn from the clearest symbol of capitalist 

exploitation to benign consumer products. This belief stems from dominant discourses 

embodied in law including abstraction, individualism and formal equality. The social 

interactions of people with vast cultural differences filmed in Meet the Natives: USA 

reveals how individuals in new circumstances spontaneously react by drawing on 

dominant norms of their culture and justify them even when it is clear that such norms 

are hierarchical or false. Most people’s thoughts and behaviour is determined in this 

way by dominant discourses, but some are not due to their privileged socio-economic 

position or unique individual experiences. Dominant discourses are also often 

paradoxical and in flux and may change or dissipate due to internal inconsistencies. 

The dialectical relationship between dominant discourses and spontaneous beliefs 
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explains how ideological legal norms can materialise in everyday life in ways that 

assist the continuation of social stratification. In the following chapter the various 

ways in which ideology is materialised and the unique ways that ideology operates in 

material forms is examined. 
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Chapter Five 

Materiality: Legal Façades 

 

This chapter unpacks Žižek’s third axis of ideology – material manifestations of 

ideology – by analysing how ideological norms are permeated by legal architecture 

and symbolism. The chapter begins by outlining the relationships between dominant 

discourses, spontaneous beliefs and the materiality of ideology. It is argued following 

Gramsci and Althusser that social stratification could not persist without material 

manifestations of the beliefs necessary for its survival. This is because material forms 

of ideology such as rituals form the basis for initial belief in ideology according to 

Žižek. Architecture is a particularly prominent part of everyday social life and much 

has been written on the relationships between architecture and ideology. This chapter 

draws on this literature to illustrate how neoclassical and postmodernist legal 

architecture can operate ideologically. It is argued that neoclassical legal architecture 

materialises ideology in two key ways. Firstly, neoclassical legal architecture 

legitimises dominant institutions. The celestial and religious characteristics of many 

neoclassical courthouses and parliament buildings project the view that contingent 

and hierarchical legal norms are universal, eternal and unquestionable. Secondly, 

legal architecture and symbolism such as Lady Justice materialises metaphysical 

constructs and, in doing so, provides a mechanism for initial belief in these concepts. 

The more recent popularity of postmodernist courthouses could be celebrated for 

challenging the eternality and elitism embodied in neoclassical courthouses. However, 

drawing on Žižek I argue that postmodernist courthouses project a cynicism and 

indifference towards social stratification and are therefore also a materialisation of 

ideology. The chapter concludes by considering what legal architecture and 

symbolism might look like if it embodied materialist rather than idealist norms and 

accurately reflected the operation of contemporary liberal legal systems.   

 

Legal scholarship is ‘obsessed by the word’ (Mulcahy 2013, p. 3) and little attention 

is given to the buildings that shape, embellish, and glorify these words and contribute 

to the perception the public has of them. As shown in Chapter One, writers applying 

the concept of ideology to law tend to focus on legal texts and the values embodied in 
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them such as individualism, formal equality, formalism, and individual autonomy. In 

more recent years, however, there has been a turn towards the examination of the 

space of law (Blomley and Bakan 1992; Blomley 2004; Butler 2009) and legal 

architecture (Resnik and Curtis 2007, 2013; Resnik, Curtis and Tait 2014; Jacob 

1999; Curtis and Resnik 1987; Hanson 1996; Evans 1999; Rosenbloom 1998; 

Spaulding 2012; Mulcahy 2013, 2011; Graham 2003; Fischer-Taylor 1993; Tobe and 

Temple 2013). Within this literature lie a handful of works that highlight the political 

effects of legal architecture. David Evans’ (1999) argues that the labyrinth-like 

architecture of the Inns of Court created an experience of displacement for those who 

entered them and, in doing so, reflected the fluidity of the common law and provided 

a passage between the real world and legal abstraction. Katherine Fischer-Taylor’s 

examination of the Palais de Justice draws courthouse architecture into the discussion 

started by Foucault (1975/1995; 1980) on the connections between spectacle, power 

and legal authority. Her work explores the hypnotic effect the Palais de Justice had 

on the crowds that attended the first trials held there and the social significance of this 

cultural icon. Finally, Linda Mulcahy’s historical analysis of the recent invention of 

the courthouse as a stand-alone building illustrates how courthouse design is 

intimately related to changing conceptualisations of justice and power. In her analysis 

Mulcahy asserts that nineteenth century English courthouses were designed in part as 

a crude expression of authority over a working class conceived of as threatening to 

the social and economic security of the ruling elite. This chapter makes a contribution 

to this literature by employing the concept of ideology to argue that legal architecture 

can materialise values necessary for the maintenance of social stratification and 

provides influential foundations for initial belief in these values.  

 

The materiality of ideology 

 

The materiality of ideology describes how the values necessary for the continuation of 

social stratification must be incorporated into material reality to be influential. Ideas 

and doctrines alone are not enough to for large numbers of people to possess 

worldviews that leave social stratification largely unchallenged. The turn to the 

materiality of ideology is credited to Gramsci. As Eagleton writes, ‘[i]t is with 

Gramsci that the crucial transition is effected from ideology as “system of ideas” to 

ideology as lived, habitual social practice – which must then presumably encompass 
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the unconscious, inarticulate dimension of social experience as well as the workings 

of formal institution’ (1991, p. 115). For Gramsci ideology cannot operate solely 

through systems of ideas as these ideas are always-already incorporated in the 

material social practices of the everyday. If ideology is ‘lived’ it must be manifested 

in everyday experiences, objects and relations. This means ideology is not relegated 

to formal doctrines espoused by economists, philosophers, judges and the like as 

discussed in Chapter Three. Ideology permeates our daily experiences and so the 

critique of ideology must examine how ideas and practices interrelate, and how 

everyday material objects and relations are integral in sustaining relations of 

domination.  

 

A key contribution to this examination comes in Althusser’s essay Ideology and 

Ideological State Apparatuses (1970/2002). Althusser systemises the materiality of 

ideology in his assertion that dominant institutions and practices like education, law, 

prisons, literature and sport must be ‘steeped’ in ideology for the relations of 

domination inherent in capitalism to be maintained and reproduced (1970/2002, p 

.133). Althusser’s crucial development is that ‘ideology always exists in an apparatus 

and its practice, or practices. This existence is material’ (1970/2002, p .166). 

Importantly, this means that rituals and practices within the material existence of an 

ideological apparatus provide a mechanism for generating the values necessary for the 

reproduction of exploitative social relations (1970/2002, p. 168). Althusser’s theory 

reverses the usual assumption that beliefs presuppose material practices. For 

Althusser, like theologian Blaise Pascal, it is the ritual that produces the belief: 

we are indebted to Pascal’s defensive ‘dialectic’ for the wonderful formula 

which will enable us to invert the order of the notional schema of ideology. 

Pascal says more or less: ‘Kneel down, move your lips in prayer, and you will 

believe.’ He thus scandalously inverts the order of things (1970/2002, p. 168). 

By kneeling, praying or engaging in other Christian rituals a subject of Christianity is 

created prior to the conscious acceptance of Christian reasons for belief. As Žižek 

points out, the reasons for accepting a particular belief system like Christianity 

(getting into heaven, a connection with an all powerful god, Jesus’s sacrifice, etc.) are 

only convincing to those who already believe (1989/2008, p. 37). Instead of our acts 

reflecting our beliefs it is our beliefs that are born out of our acts (Kay 2003, p. 106). 

As such the materialisation of ideology in social rituals or other material forms is a 
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foundational source of the internalisation of the values necessary for the maintenance 

and reproduction of social stratification.  

 

If the basis of ideological beliefs is the materialisation of ideology in practices then 

beliefs are not exclusively internal but external. The most seemingly universal, 

heartfelt and innermost convictions can stem from material social practices. In 

Žižek’s words:  

This seems also to be a basic Lacanian proposition, contrary to the usual thesis 

that a belief is something interior and knowledge something exterior (in the 

sense that it can be verified through an external procedure). Rather, it is belief 

which is radically exterior, embodied in the practical, effective procedure of 

people. It is similar to Tibetan prayer wheels: you write a prayer on a paper, 

put the rolled paper into a wheel, and turn it automatically, without thinking… 

In this way, the wheel itself is praying for me, instead of me – or, more 

precisely, I myself am praying through the medium of the wheel. The beauty 

of it all is that in my psychological inferiority I can think about whatever I 

want, I can yield to the most dirty and obscene fantasies, and it does not matter 

because – to use a good old Stalinist expression – whatever I am thinking, 

objectively I am praying (1989/2008, pp. 30–31). 

Prior to the acceptance of a particular belief structure subjects are in a state of 

unconscious belief or what Žižek calls ‘belief before belief’ (1989/2008, p. 39). When 

encountering the materialisation of ideology such as through repetitive social rituals a 

subject believes in a system of ideas without knowing it. The final conversion to a 

belief system is ‘merely a formal act by means of which we recognize what we have 

already believed’ (1989/2008, p. 39). This means it is the ritual that first creates a 

subject of ideology – ‘the “external” ritual performatively generates its own 

ideological foundation’ (1994, pp. 12–13). 

 

The externality of beliefs means rituals or other concretisations of ideologies can 

believe in the place of subjects. In other words, beliefs are created by and can be 

deferred to practices, rituals, institutions, symbols, buildings and so on. Žižek 

provides a number of examples of this process including hired funeral weepers and 

canned laughter on television sitcoms (1989/2008, p. 32–33). In each case the belief 

of individuals is externalised – it is the hired weeper who mourns in the place of the 
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family member and it is the laughter track that laughs for the television viewer. And, 

to return to Pascal’s example, it is the kneeling and praying that believes in the place 

of the Christian. Crucially, this means that individuals can believe without internal 

convictions and against evidence contradicting their beliefs as their beliefs can be 

manifested in material acts such as kneeling and praying.  

 

The materialisation of ideology effectively believes for the individual meaning there 

is a distance between the external belief and “inner” convictions. Žižek’s exemplar 

here is physicist Niels Bohrs response to a surprised visitor’s questioning of the 

hanging of a horseshoe above his door for good luck: 

Bohr snapped back: ‘I don’t believe in it either; I have it there because I was 

told that it works even if one doesn’t believe in it!’ What this paradox makes 

clear is the way a belief is a reflexive attitude: it is never a case of simply 

believing—one has to believe in belief itself. That is why Kierkegaard was 

right to claim that we do not really believe (in Christ), we just believe to 

believe—and Bohr simply confronts us with the logical negative of this 

reflexivity (one can also not believe one’s beliefs . . .) (2006, p. 353).  

This example shows that concretisations of ideologies in objects like horseshoes have 

the capacity to permeate the values necessary for the ideology’s reproduction even in 

the face of individual resistance and evidence to the contrary. Of course this does not 

mean that all materialisations of ideology are effective in the task of instilling belief 

or believing in the place of individuals.22 Even so, the materialisation of ideology is 

certainly central to the maintenance and reproduction of social stratification and the 

critique of ideology must involve the examination of how ideology is concretised in 

ways that permeate the values necessary for the reproduction of social stratification.  

 

Materialising ideology through architecture 

 

Due to its prevalence, scale, and ability to both captivate and withdraw into the 

background of daily life architecture can form an influential component of the 

                                                 
22 It is also worth questioning, I think, whether ideological beliefs are always instigated through 

material forms such as rituals as Zizek argues. However, even if this is an exaggeration material forms 

are certainly central in the development of ideological beliefs and should form part of the critique of 

ideology.  
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materialisation of ideology. There is some literature exploring the relationships 

between ideology and architecture (Tafuri 1969/1998; 1973/1976; Agrest 1976/1998; 

Jameson 1998; Lahiji 2011; Rosenbloom 1998; Doordan 1983; Frampton 1980), the 

politics of space (Lefebvre 1974/1999; 1976; Bourdieu 1991/2008; Lukasz 2011; 

Crampton and Elden 2007) and political geography (Harvey 1973/1993, 1996; 

Wheatley 1969; Roberts 2001). Two arguments in this literature that I will rely on to 

explore the ideological functions of neoclassical and postmodernist legal architecture 

are the capacity for architecture to legitimise dominant institutions, and the ability 

architecture has to materialise metaphysical constructs.  

 

Architecture can serve ideological ends by legitimising hierarchical economic, 

political, cultural and legal relations and the institutions that ensure their continuation. 

Walter Benjamin was arguably the first theorist to make this argument in writing: 

Buildings have been man’s companions since primeval times. Many art forms 

have developed and perished . . . [But] architecture has never been idle. Its 

history is more ancient than that of any art, and its claim to being a living 

force has significance in every attempt to comprehend the relationship of the 

masses to art . . . [The] mode of appropriation, developed with reference to 

architecture, in certain circumstances acquires canonical value (1935/1969, p. 

18). 

One primary method by which architecture can provide contingent, historic and 

hierarchical social relations such as the mode of appropriating surplus value in 

capitalist societies with canonical value is by projecting the perception of eternality 

and universality. David Harvey provides a useful illustration of this process in his 

analysis of medieval and merchant cities in Western Europe (1973/1993, p. 261). 

Harvey notes that the spatial layout and architecture of these cities reflected and 

naturalised social relations of domination: 

All in all the spatial structure of the medieval city reflects the typical criteria 

of the rank society. The built form reflects, in this manner, the necessity for 

those in positions of power and prestige in society to use space and 

architectural form either as symbolic representations of that power or as 

symbolic representations of those cosmic images to which the grand society 

continued to appeal for its moral sustenance. The distinctive features of city 

structure were constructed to reflect the characteristic values of the time – 
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values which were ideological expressions of the dominant mode of 

production, its characteristic mode of economic and social integration, and, on 

occasion, of the solvent that presaged the emergence of a totally new mode of 

production (1973/1993, p. 261).  

Harvey concludes that architectural style is utilised to ‘create confidence in the 

dominant institutions of capitalist society’ and endorses Paul Wheatley’s assertion 

that this is done by incorporating ‘images of a cosmic order on to the plane of human 

experience, where they could provide a framework for human action’ (1973/1993, p. 

271).  

 

The materialisation of legal ideology in neoclassical architecture 

 

In my view the use of classicism in the design of many of the first legal buildings 

constructed in the United States following the declaration of independence operated 

precisely as Harvey describes, and continue to do so. The Virginia State Capitol is 

often regarded as the first neoclassical construction in the United States and serves as 

a useful starting point to investigate the ideological function of legal architecture 

given the political context of its construction. Within a decade of the United States 

gaining its independence through a bloody eight-year-long war that killed thousands 

the Virginia State Capitol was specifically designed to reject traditional British 

architecture and legitimise the political and legal system of the young nation.
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Figure 1. Virginia State Capitol (1788, Richmond)23 

 

Both legislature and judiciary used the Virginia State Capitol, and its symbolic 

significance is best surmised by George Washington who stated, ‘it is the progress of 

that building that is to inspire or depress the public confidence’ (Craig 1977, p. 31). 

The method employed to inspire public confidence was neoclassical architecture to 

endow the very young legal system in ‘time-honoured disguise’ (Marx 1844/2008, p. 

1). In an attempt to project the independence of the U.S. architects Thomas Jefferson 

and Jacques-Louis Clerisseau rejected the Georgian style popular in England and 

modelled on the ancient Roman temple, Maison Carrée, ‘to symbolize and evoke a 

perception of the everlasting stature of the new country’ (Rosenbloom 1997, p. 503).  

 

The employment of classicism was arguably instrumental in overshadowing the 

violent origins on the U.S. legal system and materialising a belief in its eternality and 

universality. All legal systems, as Žižek points out, begin as illegal and are often 

violent usurpations of an existing legal regime:  

At the beginning of the law, there is a certain ‘outlaw’, a certain Real of 

violence which coincides with the act itself of the establishment of the reign of 

law: the ultimate truth about the reign of law is that of a usurpation, and all 

classical politico-philosophical thought rests on the disavowal of this violent 

                                                 
23 Unless stated otherwise all images are sourced from Wikipedia commons.  
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act of foundation… this illegitimate violence by which law sustains itself must 

be concealed at any price because this concealment is the positive condition of 

the functioning of law: it functions insofar as its subjects are deceived, insofar 

as they experience the authority of law as authentic and eternal (1991, p. 8; see 

also 2008, p. 117). 

The U.S. legal system was born from horrific violence and a usurpation of English 

law. The Virginia State Capitol arguably assisted in overshadowing the illegality on 

which the U.S. legal system is based by ‘glorify[ing] the new democratic institutions 

made “sacred” by this social temple’ (Tafuri 1973/1976, p. 29). At the time of the 

construction of the Virginia State Capitol these democratic institutions were 

exclusionary and hierarchical. Women were largely prevented from participating in 

public life, racial segregation was overwhelmingly accepted, and slavery was rife 

throughout the union. In my view the Virginia State Capitol is a prime example of 

architecture being used to legitimise dominant hierarchical institutions by appealing 

to cosmic images for moral sustenance (Harvey 1973/1993, p. 271). At the same time 

the building asserts the power and authority of those privileged by the operation of the 

legal system and serves as a symbol of the eternality of this power.  

 

The use of classicism in legal architecture in the U.S. beginning with the Virginia 

State Capitol flourished in the 1820s and 1830s led by architects Robert Mills, 

William Strickland and Thomas Walter, and by the mid-1800s most public buildings 

were built in this style (Rosenbloom 1997, p. 505). Neoclassicism became the 

blueprint for U.S. courthouses ‘to maintain the national ideology of independence, 

worldliness, and liberty adopted by Jefferson and Clerisseau’ (Rosenbloom 1997, p. 

505). Rosenbloom here uses ‘ideology’ neutrally to mean ‘system of ideas’ rather 

than the Žižekian understanding of the concept. However, I believe the Žižekian 

definition more accurately describes what is occurring. By proliferating the 

neoclassical design U.S. courts materialise ideological beliefs in the centres of cities 

and towns. Such a use of monumental architecture for legal buildings ‘educate[s] the 

public to be fearful of the law’ (Mulcahy 2011, p. 132) while simultaneously 

appealing to notions of universal justice.   

 

When the Supreme Court of the United States sought its own place of residence in the 

1930s an opportunity arose to further project the timelessness, grandeur and power of 
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the U.S. legal system and the universality of its doctrines. This opportunity was not 

missed. In a period where modernism was reshaping the residential landscape and 

skyscrapers were raising city skylines to unprecedented heights24 architect Cass 

Gilbert modelled the Supreme Court Building on the Athenian Parthenon: 

 

 

 

Figure 2. Supreme Court Building (1935, Washington) 

 

Gilbert was famous for what was then the tallest building in the world – the neo-

Gothic style Woolworth Building built in Manhattan in 1913. According to Jonathon 

Rosenbloom, Gilbert ‘employed the classical style for the courthouse and not the 

Neo-Gothic style, because it embodied a perception of a system of justice identified 

by independence and stability that he believed had not changed since the founding of 

the Nation and the beginning of an architectural period 150 years before it’ (1997, p. 

508). The key word in this passage for me is ‘perception.’ Modelling courthouses on 

ancient temples gives courthouses and the discourses they embody the perception of 

being part of a cosmic order of liberty and justice. And on this basis the Supreme 

Court Building was and remains remarkably successful: 

The Court’s architecture and imagery indeed looked back, to enlist the 

                                                 
24 Even some courthouses built in the early twentieth century resembled skyscrapers. Two examples 

include the United States Post Office and Courthouse (1914, San Juan) and the United States 

Courthouse (1936, New York) which was also designed by Cass Gilbert.  
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authority of lawmakers long gone through reliance on what historians call 

“invented traditions”—new practices dressed up to seem longstanding. And it 

worked. The building has come to be treated with almost excess affection . . . 

as officially old—even though it is not very old (Byrad in Resnik and Curtis 

2013, p. 231).  

The ‘excess affection’ Byrad refers to arguably surpasses any positive sentiment 

deriving from the marble and mortar but describes the enjoyment individuals feel in 

the shadow of building materialising belief in the importance, dominance and 

altruistic ideals of the United States. The Supreme Court Building is a temple and 

serves the same function as the religious building it is modelled on. It is certainly a 

‘sacred and profane space’ that U.S. citizens appeal to for ‘moral sustenance’ (Harvey 

1973/1993, pp. 271, 261). Alongside the Whitehouse it is arguably the most important 

building in the U.S. and is integral to the materialisation of political ideology.  

 

Neoclassical courthouses like the Supreme Court Building invoke a religious-like 

faith in the same way as the temples they are mirrored on. In the words of Chief 

Justice Hughes spoken at the laying of the Supreme Court Building’s cornerstone, ‘the 

Republic endures and this is the symbol of its faith’ (Resnik and Curtis 2013, pp. 231–

232. Emphasis added). We can know that the Supreme Court Building is not old, but 

through its form belief in its ancientness is materialised and functions even without 

our inner convictions. At the same time those who do not know the age of the 

building may falsely think that the legal system of the United States is far older and 

therefore worthy of more respect than it actually is. Through this external belief the 

doctrines and values of the U.S. legal system can also take on the characteristics 

associated with such an ancient design – they can appear timeless, universal and 

unchangeable. In short, the material form of a courthouse facilitates abstracting 

hierarchical legal norms and values from their cultural and historic context in ways 

that can legitimate them. The popularity of this design ensures a significant portion of 

the population of the U.S. encounter and are influenced by the materialisation of 

ideological beliefs through neoclassical courthouses.  

 

A second method by which architecture can manifest belief in the universality and 

eternality of the discourse it houses is through the materialisation of the metaphysical. 

In making this argument I draw on Henri Lefebvre’s conclusion that space can 
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materialise concrete and abstract components (1977, p. 53). Lefebvre utilises Marx’s 

writings on the commodity in developing this argument and to adequately explain 

Lefebvre’s complex point it is necessary to revisit this topic. As outlined in Chapter 

Three, Marx shows that the commodity form embodies both concrete and abstract 

components – each commodity includes concrete labour and a value derived from 

abstraction. Abstract labour or the homogenisation of labour allowing someone to be 

paid an hourly wage or salary less than the value the employee produces relies on 

abstraction and metaphysics (Marx 1847/2009, p. 47). Abstraction is essential for a 

concept to be detached from its historic origins and context and provides concepts 

with a universal status that overshadows its hierarchical components. The 

metaphysical component of abstract labour, which has no actual existence, is 

materialised in the commodity form. A banana, for example, is the materialisation of 

the concrete labour (growing, packing, transporting and so on) plus the abstract labour 

(the payment of $1 a day to a farmer based on the metaphysical construct of 

homogenised labour in the form of a salary allowing for the creation of surplus value). 

To be sure, a banana materialises the abstract and metaphysical construct of abstract 

labour. The combination of concrete and abstract components inherent in the 

commodity form leads Marx to call the commodity a concrete abstraction or ‘an 

abstraction… which becomes realised in practice’ (Marx 1939/1971, p. 38). The 

exchange of commodities relies on ideological spontaneous beliefs and the 

materialisation of abstract ideological concepts necessary for the reproduction of 

social hierarchy. Lefebvre argues that the materialisation of abstractions is not 

exclusive to the commodity form but is inherent in space itself. 

 

Lefebvre utilises Marx’s work on the commodity form to argue that space 

materialises both concrete and abstract components (1977, p. 53). Idealist concepts 

are not relegated to the mind but become part of daily life through their 

materialisation in concrete objects. Lefebvre’s concept of concrete abstraction thus 

unifies the three “fields” of space: physical, mental and social (Stanek 2008, p. 63). 

Architecture can be ‘the vehicle of the myth’ and becomes what it represents so ‘as to 

subsume physical reality into… conceptual and imaginative constructs about the 

world’ (Evans 1999, pp. 7–8). Religious architecture provides an exemplar as it 

houses openly idealist beliefs and practices.  
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Many religions are founded on a hierarchy between the material and the metaphysical. 

Often the relationship between the material and the metaphysical is described in 

topographical terms: metaphysical is high and the material is low. The Christian, 

Jewish and Islamist god is described as ‘God Most High’ (The Bible, Mark 5:7; 

Genius 14:18; The Holy Qur’an, Sura 69:33; Sura 79:24; Sura 87:1). Christian and 

Islamist religions believe their god resides ‘in the highest heaven’ (The Bible, Luke 

2:14; Deuteronomy 10:14; Chronicles 6:18; Psalm 68:33) or in ‘the high heavens’ 

(The Holy Qur’an, Sura 20:4). Through this topography a hierarchy is created 

between the lowly material and the lofty metaphysical worlds. Believers are told in 

similar ways that ‘the [material] things which ye are given are but the conveniences of 

this life and the glitter thereof; but that of which is with Allah is better and more 

enduring’ (The Holy Qur’an, Sura 28:60) and are therefore encouraged to ‘set your 

minds on things above, not on earthly things’ (The Bible, Colossians 3:2). The 

hierarchy between the material and the metaphysical is materialised in many religious 

buildings by a central tower drawing the eye upwards to the realm of the 

metaphysical: 

 

 

 

Figure 3. The steeple of a Christian cathedral, the minaret of an Islamic mosque 

and the dome of a Jewish synagogue  

 

Through scale and design the hierarchy between individuals and the abstract 

metaphysical construct of god is materialised in each of the buildings in Figure 3. 

There is no purpose to the towers other than to dwarf individuals standing in front of 
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them and, in doing so, materialise the central abstract constructs in each religion. All 

of these buildings are therefore concrete abstractions. Each building contains concrete 

components (bricks, mortar, concrete etc.) and abstract components (the 

materialisation of the metaphysical in each tower and the symbol adorning it).  

 

Lefebvre’s concept of concrete abstraction is integral to the critique of ideology as 

many religions rely on abstractions to project formal equality in the same manner as 

liberal legal systems described in Chapter Three and Four. For example, the 

metaphysical world of Christian doctrines preaches that all individuals are God’s 

children and are therefore equal: 

The body is a unit, though it is made up of many parts; and though all its parts 

are many, they form one body. So it is with Christ. For we were all baptized 

by one Spirit into one body-whether Jews or Greeks, slave or free-and we 

were all given the one Spirit to drink (The Bible, Corinthians 12:12–13). 

Through abstraction Christian doctrine creates a metaphysical realm where slaves and 

free individuals are equal. Not only is this utterly untrue in reality but the institution 

of Christianity itself produces a hierarchical social order. Consider, for example, the 

tiered and authoritarian nature of the Catholic Church with its layered levels of 

parishioners, nuns, priests, bishops, archbishops, cardinals, popes, saints, angels, 

archangels and the three manifestations of God (Father, Son and Holy Spirit). The 

promise of equality through the metaphysical elements of idealist discourses clearly is 

appealing to individuals occupying the lower levels of social hierarchies. The 

materialisation of ideological abstractions is essential to the maintenance of social 

stratification as abstraction removes social, cultural and economic contexts allowing 

for the perception of equality. By removing these contexts abstraction provides 

artificial, contingent and historic concepts with the perception of universality and 

eternality. 

 

The hierarchy created between individuals standing in front of colossal neoclassical 

courthouses and parliament buildings arguably acts in the same way as the religious 

buildings in Figure 3. The concept of equality in liberal legal systems is similarly 

defined by abstracting economic, political, social and cultural contexts (see Chapter 

Three). Such a definition allows the conclusion that everyone is equal under law even 

though there are vast inequalities prevalent in liberal societies; much of which are 
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caused or maintained by legal norms and relations. This process is exactly the same as 

the use of the metaphysical concept of god in the Christian tradition described above. 

The abstract notion of formal equality is materialised in the scale and design of 

courthouses in the same way as in the religious buildings in Figure 3 and the 

similarities in design are particularly evident in some parliament buildings: 

 

 

Figure 4. The religious tower in legal architecture: House of the Nation (1904, 

Budapest), United States Capitol (1783, Washington) British Columbia 

Parliament Buildings (1898, 1915, Victoria) 

 

All six buildings in Figures 3 and 4 have central, purposeless towers that dwarf 

individuals standing in its shadows. Just like the neoclassical courthouses in Figures 1 

and 2 these parliament buildings are unnecessarily large. For example, the House of 

the Nation stands at 96 metres and is the second tallest building in Budapest, and the 

Supreme Court Building is 28 metres high, 117 metres long and 103 metres wide. In 

the United States the immense size of courthouses is not coincidental or accidental – 

it is dictated by the GSA Courts Design Guide that has recently decreed an overall 

increase in the size of courtrooms:  

In the 1980s, working with the GSA, the Judicial Conference had settled on 

courtrooms ranging from 1,120 to 2,400 square feet (GSA Courts Design 

Guide 1979, 1984, 1–5), with ceilings generally set at 12 ft (GSA Courts 

Design Guide 1984, 1–10). In contrast, the judiciary’s 2007 Guide made 2,400 

square feet the standard size and raised the ceilings to 16 ft to ‘contribute to 

the order and decorum of the proceedings (Resnik, Curtis and Tait 2014, p. 

523).  
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There is no practical reason for having ceilings raised to such grand heights. In my 

view ceiling heights of this magnitude materialise a belief in the unchallengeable 

authority and power of law by manifesting a hierarchy between the material and the 

metaphysical. Arguably we see today the same use of scale to intimidate the 

oppressed and materialise the authority of law as Mulchahy observed in nineteenth 

century English courthouse design (2013, p. 76).  

 

The materialisation of formal equality in religious and legal buildings is ironically 

done through grandiose designs. All of the buildings in Figures 1–4 are extravagant 

and were extremely expensive to build. There is thus a doubleness at play in the 

design of much idealist architecture. On the one hand the buildings materialise 

abstract, idealist constructs and in doing so project formal equality. At the same time 

the buildings are hierarchical in shape (each building has a broad base that narrows to 

a central pinnacle), and each building costs a small fortune to build. If liberal legal 

systems had substantive equality as a real aim no courthouse or parliament building 

would be elaborately expensive as these resources are vital to assist the oppressed and 

disadvantaged. The Supreme Court Building cost $9,395,566 to complete in 1935. 

Allowing for inflation the Supreme Court Building would cost approximately 

$163,111,140 to build in 2016. In my view the hierarchical design and large building 

expense can be read as symbolisations of the social hierarchy created and/or 

maintained by the discourses and practices housed in the building. The hierarchy 

between the material and the metaphysical doubles as a materialisation of the 

hierarchy between individuals maintained by the discourse. Grandiose hierarchical 

architecture thus projects formal equality and substantive inequality simultaneously. 

Legal architecture, like Kafka’s doorway to the Law, can materialise a paradox 

(Evans 1999, pp. 23–25). Such materialisations naturalise and universalise the social 

stratification implicit in the idealist discourses practiced in each building. This 

doubleness reveals how the abstract concept of equality in liberal legal systems and 

many religions actually maintains inequality. Architecture exposes the hypocrisy of 

idealism on the largest of scales.  

 

The immense size of legal architecture can itself act as an obstacle to accessing 

justice. Architecture, as Foucault points out, allows for the internalisation of 
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discipline allowing for the ‘automatic functioning of power’ (1977/1995, p. 201). 

Resnik and Curtis provide evidence for this assertion: 

when speaking with a group of judges from several Midwestern states, we 

raised questions about the continued building of such [monumental] 

courtrooms. Several judges were defensive – insisting that courtrooms, and 

especially imposing ones, were very useful. Those judges explained that they 

brought litigants into courtrooms as part of the effort to convince litigants to 

settle their cases. The courtroom was praised for its in terrorem effect: the 

embodiment of what disputants are told to fear and avoid (2007, pp. 170–171). 

By making people feel insignificant, feeble and fragile in the face of the grandeur and 

opulence of law architecture can contribute to the significant problems with access to 

justice as outlined in Chapter Three.  

 

In addition to the use of scale many legal buildings are adorned with monumental 

statues that also serves as concrete abstractions. An exemplar is the United States 

Capitol: 

 

    

 

Figure 5. Materialising universal freedom: United States Capitol and Statue of 

Freedom 

 

Adorning the cupola of the United States Capitol is Thomas Crawford’s six metre 

high Statue of Freedom. Freedom is represented by a single female figure resembling 

the Roman goddesses of war, Minerva and Bellona (Architects of the Capitol 2015, p. 
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2). Such a representation draws on an individualistic and abstract understanding of 

freedom. Representing freedom in this way is ideological for a number of reasons. 

Firstly, an individualistic notion of freedom clearly naturalises individualism. As 

argued in Chapter Three individualism removes systemic exploitation from view and 

justifies social hierarchies on the basis of individual responsibility and individual 

characteristics. Secondly, by naturalising individualism the Statue of Freedom can 

undermine collectivist understandings of freedom that lead to critical examinations of 

the institutions, norms and practices that actually prevent the attainment of freedom. 

The message being proliferated by the Statue of Freedom is that the U.S. is a free 

country and all its citizens enjoy personal freedom. This is ideological as those who 

are systemically exploited clearly do not enjoy personal freedom. As Marx and Engels 

write: 

Only in community [with others has each] individual the means of cultivating 

his gifts in all directions; only in the community, therefore, is personal 

freedom possible. In the previous substitutes for the community, in the State, 

etc. personal freedom has existed only for the individuals who developed 

within the relationships of the ruling class, and only insofar as they were 

individuals of this class. The illusory community, in which individuals have 

up till now combined, always took on an independent existence in relation to 

them, and was at the same time, since it was the combination of one class over 

against another, not only a completely illusory community, but a new fetter as 

well. In a real community the individuals obtain their freedom in and through 

their association (1932/2000, p. 35). 

This point can be developed and illustrated by examining the production of the Statue 

of Freedom.  

 

Ironically, slaves were integral to the construction of the Statue of Freedom. It was a 

slave, Phillip Reid, who oversaw the final construction of the Statue of Freedom and 

slaves assisted in every facet of the building of the United States Capitol (Allen 2005, 

pp. 9, 15). The use of slave labour also ensured the wages of free labourers were 

suppressed by the threat of replacement by slaves (Allen 2005, p. 5). The working 

conditions during construction were atrocious: 

Coaxing stone from the earth without power tools of any kind was demanding 

work. Transporting, hauling, cutting, and carving were also difficult tasks, but 
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the operations at the quarry were the most burdensome and backbreaking in 

the entire stone business. To make matters worse the quarries were located on 

a snake-infested island and in nearby areas that swarmed with mosquitoes 

during the summer months. Free and enslaved workmen had to endure 

isolation and loneliness in addition to their rigorous labors (Allen 2005, p. 6). 

The Statue of Freedom is one of the most endearing and powerful representations of 

freedom and yet the conditions of its construction reveal how utterly hypocritical its 

message is. It is difficult to image a more ideological symbol than a statue 

representing freedom built by slaves. The concept of freedom embodied in Statue of 

Freedom is an abstraction as it is only through abstraction that the rich and slaves can 

both enjoy freedom. This statue validates Duncan Kennedy’s argument that individual 

autonomy in liberal societies only refers to the satisfaction of desire through events 

ordered by rules and that this may be satisfied even if the individual has no freedom at 

all (1973, p. 371; see Chapter Two). The Statue of Freedom is a concrete abstraction 

that materialises, normalises and provides a basis for belief in an ideological 

understanding of the concept of freedom.  

 

A second example of a dominant idealist liberal legal norm that is materialised in 

legal symbolism is the concept of justice. Justice is arguably one of the most 

discussed and least defined concepts in legal discourses. There is no generally 

accepted definition of justice. Consistently, though, commentators use ‘relentless 

abstract and general language’ rendering definitions that are ‘disconnected from the 

embodied practices of law’ (Kearns and Sarat 1999, p. 1). The abstract nature of 

justice can be evidenced by an analysis of its materialisation in one of the most 

common symbols incorporated in legal architecture. This symbol is at times called 

“Prudence,” “Lady Justice,” “Lustitia”, “Justitia” or simply “Justice” and is one of the 

most popular legal symbols: 
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Figure 6. Lady Justice around the world: Supreme Federal Court of Brazil 

(Brasilia); Central Criminal Court of England and Wales (London); Court of 

Final Appeal (Hong Kong); Supreme Court of Nigeria (Abuja) 

 

Judith Resnik and Dennis Curtis (2013) provide a genealogy of Lady Justice that 

allows insight into its origins and the fundamental idealism inherent in this popular 

legal symbol. The image of Lady Justice has its origins in ancient Mesopotamian, 



 132 

Egyptian, Greek and Roman art (pp. 214–218). The legal systems of these ancient 

civilisations relied on the public performance of adjudication to secure social stability 

and naturalise the imposition of violence in the name of the state (p. 214). Symbols 

such as scales and female forms appear in artworks of these enactments representing 

stability, truth and eternal justice (p. 215). The sword and the blindfold join the scales 

and the female form in representations of justice in medieval and Renaissance 

Christian art in Northern Europe in the seventeenth century (pp. 215–221). While the 

meaning read into the different elements of Lady Justice has changed throughout 

history,25 the forms of Lady Justice shown in Figure 6 can be read in the present as 

signifying fundamental values of liberal legal systems and operating in the same way 

as her ancient ancestors by providing moral sustenance to contingent and hierarchical 

contemporary legal norms and practices. Lady Justice’s blindfold, scales and stoic 

expression can be read as representing impartiality, objectivity, neutrality, formal 

equality and the weighing of evidence. The sword represents the enforcement of law, 

punishment and the role of law in protecting its citizens. But why is the female form 

so popular in representations of justice given women were predominately excluded 

from law making and enforcement until the twentieth century?  

 

Arguably the female form was used to represent justice as women were not active 

participants in law making and enforcement and so provided an abstract iconography 

to represent an abstract conception of justice. Evidence of this assertion can be found 

in the response to depictions of Lady Justice without the prerequisite abstractness. 

Resnik and Curtis point out that following the inclusion of women in legal systems 

problems arose as to what ‘kind of woman could serve as the embodiment of iconic 

virtue and which visages were excluded’ (p. 224). A telling controversy arose in 1938 

when a South Carolina courthouse mural of Lady Justice called Justice as Protector 

and Avenger was painted with light brown skin rather than the usual white. A local 

newspaper objected to the ‘barefooted mulatto woman wearing bright-hued clothing’, 

the federal judge who occupied the courtroom where the mural was displayed called it 

a ‘monstrosity’ and ‘profanation of the otherwise perfection of the courthouse’ and 

                                                 
25 For example, the blindfold on Lady Justice was at one point viewed as a bandage shielding Lady 

Justice from viewing the pain caused by the sanctions imposed in the name of law. See Resnik and 

Curtis 2007, pp. 160–163.  
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the problem was solved by covering the mural with a tan velvet curtain (pp. 224–

225). A dark-skinned woman could not serve as the image of justice in the United 

States as this calls into question how a society that systemically oppresses non-whites 

can claim that justice is at the heart of its legal system. In my view the same is true 

today. By inadvertently highlighting actual injustice Justice as Protector and Avenger 

disrupted the belief in the universality of justice proclaimed to be fundamental to the 

U.S. legal system. This, along with racism, explains why Justice as Protector and 

Avenger was met with such hostility. It seems to be the unconscious consensus of 

sculptors, artists and their patrons that the image of Lady Justice must remain abstract 

as it embodies only an abstract understanding of justice. In this way Lady Justice 

operates as a concrete abstraction and provides a widespread basis for belief in the 

idealist legal norm of universal justice.  

 

The Statue of Freedom and Lady Justice can reveal how similar legal and religious 

concrete abstractions appear and function. The adornment of courthouses with 

materialisations of idealist concepts necessary for belief in formal equality and the 

overshadowing of substantive inequalities mirrors the design of the religious 

buildings in Figure 6 and is almost identical to St Paul’s Cathedral: 
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Figure 7. Concrete abstractions: the cross adorning St Paul’s Cathedral (1711, 

London), the Statue of Freedom on the United States Capitol, and Lady Justice 

above the Central Criminal Court of England and Wales (1774, London) 
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Sitting at the pinnacle of St Paul’s Cathedral is a cross representing the Christian god 

and the eternal life provided to believers through his death. This concrete abstraction 

materialises the metaphysical in the same way as the Statute of Freedom and Lady 

Justice. The belief in eternal life, universal freedom or universal justice makes 

substantive and systemic inequality in the material present appear insignificant or 

non-existent. The focus on the metaphysical also tempers belief in the possibility to 

radically alter dominant institutions and norms that ensure the continuation of social 

stratification. Agency is deferred to gods or universal concepts like freedom and 

justice. The similarities between religious and legal architecture demonstrate the 

extent and centrality of idealism in liberal legal systems and its ideological operations.  

 

The connections between religious and legal architecture are not coincidental. Legal 

architecture deliberately attempts to promote a religious-like faith in law. Proof of this 

claim cannot only be shown in the similarities between architectural styles and uses of 

concrete abstractions, but also by examining the ethos of the architects responsible for 

their creation. For example, George Edmund Street, architect of London’s Royal 

Courts of Justice (1882), and Cass Gilbert, architect of Washington’s Supreme Court 

Building (1935) utilised religious styles to conjure up public sentiment in awe of the 

universality and power of law. Street specialised in ecclesiastical buildings and 

‘believed that architecture must be considered in her religious aspect more than any 

other’ (Mulcahy 2011, p. 19; see also Brownleee 1984). The similarities between the 

Royal Courts of Justice and a Christian cathedral are vast. In fact, the Main Hall of 

the Royal Courts of Justice is so like the interior of a Christian cathedral that it is very 

difficult to see any difference: 
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Figure 8. The Royal Courts of Justice (1882) and Winchester Cathedral (1079) 

 

Figure 9. The Main Hall of the Royal Courts of Justice and the interior of Rouen 

Cathedral (1880) 

 

The motivation behind using religious designs for legal architecture is made clear by 

the architect of the Supreme Court Building, Cass Gilbert. Gilbert stated that public 

architecture should inspire:  

pride in the state, and [be] an education to oncoming generations to see these 

things, imponderable elements of life and character, set before the people for 

their enjoyment and betterment. The educational value above is worth to the 

state far more than it cost – it supplements the education furnished by the 

public schools and university [and] is a symbol of the civilization, culture and 
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ideals of our country (Craig 1997–1998, p. 508).  

It is apparent in this quote that architecture is consciously used to legitimise legal and 

political systems by asserting their power and universality in the same way as 

religious architecture.  

 

Neoclassical legal architecture furthermore projects a sense of order, stability and 

balance through the use of symmetry and repetitive use of shapes (see Figures 3–7). 

In doing so neoclassical courthouses and parliaments materialise the belief that liberal 

legal systems operate consistently and steadily drawing on a tradition of age-old 

principles. There is some truth to this belief. Often legal principles survive for 

centuries and provide stability and balance. The rule of law, for example, is one such 

principle. This principle is as old as many of the temples neoclassical courthouses are 

mirrored on. However, law is also fragmented, fluid, and subject to radical change. 

Moreover, foundational principles like the rule of law are not always observed. For 

example, there have only been a handful of tokenist convictions for the widespread 

fraud resulting in millions of people losing billions of dollars in the Global Recession. 

As Charles Ferguson explains: 

This behaviour is criminal. We are talking about deliberate concealment of 

financial transactions that aided terrorism, nuclear weapons proliferation and 

large-scale tax evasion; assisting in major financial frauds and in concealment 

of criminal assets; and committing frauds that substantially worsened the 

worst financial bubbles and crises since the Depression. And yet none of this 

conduct has been punished in any significant way…There have been very few 

prosecutions and no criminal convictions of large U.S. financial institutions or 

their senior executives (2013, p. 3). 

The symmetrical, repetitive and balanced design of neoclassical courthouses arguably 

assists in maintaining belief in the balanced operation of law against evidence to the 

contrary. Interestingly, a similar architectural style was used to project similar beliefs 

during the reign of fascism in Italy.26 An exemplar is Palazzo della Civiltà Italiana: 

 

                                                 
26 For an analysis of the use of architecture by fascist regimes see Mras (1961) and Doordan (1983).  
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Figure 10. Palazzo della Civiltà Italiana (1943, Rome) 

 

The Palazzo della Civiltà Italiana is a simplified version of the neoclassical 

courthouses in Figures 3–5. Mussolini used architecture to materialise fascist 

discourses and invoke faith in the fascist regime. Fascist architecture ‘call[s] for an 

axial, repetitive, monumental design to promote order and rigidity in society’ 

(Rosenbloom 1997, p. 471) and this is seen in the repetitive use of arches in Palazzo 

della Civiltà Italiana. In my view neoclassical courthouses and parliaments serve the 

same function today and this design feature assists in maintaining confidence in 

liberal legal and political systems just as in fascist Italy.  

 

By way of summary neoclassical legal architecture has very similar design features to 

religious architecture and provides the scaffolding for a religious-like belief in the 

eternality, universality, stability and altruism of liberal legal systems. Neoclassical 

legal architecture materialises a hierarchy between the individual and the 

metaphysical necessary for belief in abstract legal norms such as formal equality, 

universal justice, and individual freedom and autonomy. Legal symbolism like Lady 

Justice and the Statue of Freedom also materialise the abstract elements of the 

previously mentioned ideological legal norms and, along with neoclassical 

architecture, provide a material basis for belief in such idealist constructs. In these 
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ways neoclassical architecture and popular legal symbolism act as concrete 

abstractions. The immense size, centrality and popularity of these buildings ensure a 

significant source of belief in ideological legal norms and maintain confidence in 

liberal legal systems. To draw on Žižek, the ideological belief in formal equality or 

universal justice can be instilled in individuals through its material manifestation in 

buildings prior to any formal recognition. This belief can operate without inner 

convictions. We can believe that our legal system systemically serves the interests of 

corporations over individuals, or that many lawyers are more interested in money than 

justice, and yet the legal buildings in Figures 3 – 6 believe in liberty and justice for all 

in our stead. 

 

The materialisation of legal ideology in postmodernist architecture 

 

Since the 1950s courthouses in many parts of the world have moved away from 

classicism. Early examples of this departure include Le Corbusier’s courts at 

Chandigarh (1957) and the High Court of Australia completed in 1980, both in 

brutalist styles (Mulcahy 2011, p. 143):  

 

 

Figure 11: High Court of Punjab and Haryana (1957, Chandigarh) and High 

Court of Australia (1980, Canberra) 

 

From the 1990s to the present a significant percentage of courthouses in the United 

States have been built in a postmodernist style: 
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Figure 12. Postmodernist courthouses in the United States: United States 

Courthouse (2014, Austin), Alfonse M. D'Amato United States Courthouse (2000, 

New York), Lloyd D. George Federal Courthouse (2002, Nevada), San Diego 

Federal Courthouse (2012, San Diego) 

 

As evident in Figure 11 postmodernist architecture rejects the uniformity of style and 

form in traditional architecture preferring diverse aesthetics with a multiplicity of 

styles. Postmodernist courthouses can be read as a response to the purism, formalism, 

metanarratives and enlightenment motif of classicism. To draw out the dramatic 

differences in style and their consequences I will focus on a recent postmodernist 

courthouse built in Brisbane, Australia: the Queen Elizabeth II Courts of Law 

(‘QEII’). Designed by Architectus and Guymer Bailey Architects, QEII incorporates 

elements of modernism (the large cube protruding out of the bottom left corner of the 

courthouse), brutalism (the large sections of concrete both inside and outside the 

courthouse) and structural expressionism (the open display of many structural 
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components of the building particularly) in ways that plainly reject traditional 

courthouse designs: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 13. Queen Elizabeth II Court House (2008, Brisbane) 

 

QEII, like many postmodernist courthouses, openly displays its structural components 

rather than concealing them behind the sharp and clean lines and surfaces of 

classicism (see Figure 12). The diverse aesthetics and open display of antagonism 

between the interior and façade present in QEII stand in direct contrast to the unity, 

symmetry, balance and tradition evoked by neoclassical courthouses. For this reason I 

do not think postmodernist courthouses project the eternality and absolute authority of 

law in the same way as neoclassical courthouses. In fact, QEII, like the other 

postmodern courthouses in Figure 13, offer a direct and very public critique of the 

universality and eternality of law invoked by neoclassical legal architecture. By 

combining various architecture styles postmodernist legal architecture seems to 

undermine established genres, styles and hierarchies through a ‘vision of 

interconnectedness’ (Hutcheon 1987, p. 182). Consequently postmodernist 

architecture is often celebrated for its capacity to undermine dominant norms: 

This is a rich and creative movement, of the greatest aesthetic play and 
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delight, that can perhaps be most rapidly characterized as a whole by two 

important features: first, the falling away of the protopolitical vocation and the 

terrorist stance of the older modernism and, second, the eclipse of all of the 

affect (depth, anxiety, terror, the emotions of the monumental) that marked 

high modernism and its replacement by what Coleridge would have called 

fancy or Schiller aesthetic play, a commitment to surface and to the superficial 

in all the senses of the word (Jameson 1984, p. xviii). 

Fredric Jameson’s position stems in part from what he views as Manfredo Tafuri’s 

pessimistic claim that there cannot be a radical or revolutionary architecture within a 

capitalist society (see Jameson 1985/1998, pp. 444–445; 1998, p. 39). Postmodernist 

courthouses provide a useful test case for the revolutionary capacity of postmodernist 

architecture. Certainly the commitment to the surface and the superficial, to pastiche, 

parody and paradox marks a significant shift away from the elitism, homogeneity and 

hierarchical design of neoclassical courthouses. The lack of symmetry, the open 

display of structural components, and the combination of various architectural styles 

present in the postmodernist courthouses in Figures 13 and 14 could materialise a 

belief in the contingency, inconsistency and fragmentary state of law. This is a radical 

shift from a belief in the eternality, unchallengeable authority, consistency, and 

balance materialised in neoclassical courthouses.  

 

The movement away from classicisms disturbs what has been a distinguishing feature 

of courthouses for over two hundred years in some parts of the world. It would be 

quite reasonable to think that QEII was another office building if one was walking 

down the streets of Brisbane: 
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Figure 14. 400 George Street (2009) and QEII 

 

QEII shares many of the characteristics of the nearby 400 George Street (2009) – both 

buildings share a similar colour scheme and a glass façade, both buildings are 

rectangular prisms, and both are postmodernist and incorporate a range of 

architectural styles. The appearance of an office tower renders QEII rather 

insignificant and indistinguishable in comparison to the striking and distinct 

neoclassical courthouses in Figures 3–5 and the parliament buildings in Figure 6. As 

such postmodernist courthouses may manifest a belief that law is not an isolated, 

privileged and independent discourse and is rather malleable and open to influence 

from a wide variety of sources. By materialising such a public critique of the 

traditional privileged position of law postmodernist courthouses could undermine the 

ideological beliefs materialised in neoclassical courthouses and, in doing so, foster the 

belief that dominant legal norms can be radically changed. If this is true 

postmodernist courthouses should indeed be celebrated. 

 

A contrasting perspective on the capacity for postmodernist courthouses to manifest 

beliefs useful to the critique of ideology comes, unsurprisingly, from critics of 

postmodernism. As outlined in Chapter One, at the heart of postmodernism is a 



 144 

rejection of grand narratives and skepticism towards claims of objectivity or truth. 

Recall Nietzsche's foundational argument against ‘truth’ introduced in Chapter One: 

What then is truth? A mobile army of metaphors, metonyms, and 

anthropomorphisms – in short, a sum of human relations, which have been 

enhanced, transposed, and embellished poetically and rhetorically, and which 

after long use seem firm, canonical, and obligatory to people: truths are 

illusions about which one has forgotten that is what they are (1873/1982, pp. 

46–47). 

The central planks of postmodernism are that all truths are reifications, the rational 

and objective individual is a figment of Enlightenment imagination, and law is 

consequently fragmented, fluid and subjective. This is why postmodernist courthouses 

include a multitude of architectural styles rather than a uniform style as in 

neoclassical courthouses as ‘postmodernism seeks to break down the preconceptions 

that arise from… conformity’ (Leiboff and Thomas 2014, p. 407). A significant 

problem with this theoretical position, however, is that a rejection of truth and grand 

narratives deeply impairs the capacity for a systemic critique as one is left with ‘a 

homogeneous universe in which everything from tying one’s shoelaces to toppling 

dictatorships is leveled to a matter of “interests” (Eagleton 1991, p. 10). 

 

The homogenisation of human relations inherent in postmodernism can not only 

impede an analysis of systemic exploitation and domination but, as Žižek argues, 

facilitates a rise in cynicism that is debilitating for social critique (1989/2008, p. 8). 

Postmodernism’s rejection of metanarratives and its focus on local manifestations of 

power leads to a disarming frankness where one openly admits the presence of 

exploitation and dominant power interests, yet this admission in no way prevents the 

pursuit of becoming an exploiter and dominator (Žižek 1989/2008, p. 8). The 

widespread open acknowledgement of social stratification leads Žižek to conclude 

that ‘the formula of cynicism is no longer the classic Marxian “they do not know it, 

but they are doing it”; it is “they know very well what they are doing, yet they are 

doing it”’ (1989/2008, p. 8). The cynical and sober attitude of late capitalism 

advocates liberal openness insofar as everyone is entitled to their own opinions yet 

remains an ideological attitude involving a series of ideological assumptions 

necessary for the reproduction of existing hierarchical social relations (Žižek 

1989/2008, p. 15).   
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For Žižek the “anything goes” motto inherent in the open displays of antagonism and 

multiplicity of styles in postmodernist architecture projects a cynical indifference 

necessary for the maintenance of social stratification. He writes: 

This indifference bears witness to how, in postmodernism, parallax is openly 

admitted, displayed – and, in this way, neutralized: the antagonistic tension 

between different standpoints is flattened into an indifferent plurality of 

standpoints. ‘Contradiction’ thus loses its subversive edge: in a space of 

globalized permissiveness, inconsistent standpoints cynically co-exist – 

cynicism is the reaction of ‘So what?’ to inconsistency. You ruthlessly exploit 

natural resources and contribute to green causes – so what? Sometimes, the 

thing itself can serve as its own mask – the most efficient way to obfuscate 

social antagonisms is to openly display them (2011, p. 261).  

From this perspective postmodernist courthouses may undermine the belief in the 

totality, eternality and consistency of law provided by neoclassical courthouses 

though replace this with an equally problematic stance of apathy and cynicism. The 

belief generated by courthouses like QEII is perhaps, as Žižek puts it, “so what?” So 

what if corporations dominate legal resources, so what if millions of people do not 

have access to adequate legal assistance, and so what if law does not do enough to 

remedy social stratification? The open display of antagonisms through the multiplicity 

of styles coupled with the exhibition of many structural elements in courthouses like 

QEII does invoke a transparency and interconnectedness as supporters of 

postmodernist architecture claim. But as Žižek points out, this ‘makes the very quest 

for “what lies behind it” irrelevant’ (2009, p. 168).  

 

Postmodernist courthouses are often indistinctive given the use of the style to house 

multinational corporations in the centres of cities. Postmodernism is a ‘privileged 

design’ commonly housing large corporations in the financial districts of wealthy 

cities (Harris and Lipman 1986, p. 851). Rather than being ‘a liberating force which 

opens up the city to a more pluralistic cultural experience, [postmodernist 

architecture] more often seems to represent another means for sugarcoating the 

intrusion of multinational capital into contemporary urban landscapes’ (Hannigan 

1995, p. 172). The use of postmodernism for courthouses is symptomatic of the 

dominance multinational corporations have over modern life. As discussed above, it is 
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very difficult to distinguish the QEII courthouse from neighbouring commercial 

buildings (see Figure 14). The use of the same architectural design by office buildings 

and courthouses projects an intimate connection between corporations and law, 

severing the symbolism of independence and absolute authority that has marked 

courthouse architecture for centuries. As Rosenbloom writes: 

Aligning the courthouse with the private corporate sector also has the effect of 

rejecting the independence commonly associated with the justice system. The 

exterior façade blurs the line separating the independent public functions in 

the courtroom and the private realm by linking the legal system to the 

corporate sector. It implies a connection with the corporate structure or an 

external perception that only the corporate world can get justice. In other 

words, the system of justice housed within operates only within the confines 

of the corporate structure without (1998, p. 521).  

One explanation for this overlap in design is that the same large architectural firms 

are responsible for the design of large works such as office towers and courthouses. 

For example, one of the firms that designed QEII, Arcitectus, has over 250 architects, 

interior architects, urban designers and urban planners and has designed dozens of 

commercial skyscrapers in Australia’s capital cities. It is therefore perhaps 

unsurprising that buildings housing courts and corporations are often 

indistinguishable.  

 

Another possible explanation for the similarities in the design of office buildings and 

courthouses is that architects are appealing to the authority and power of the 

corporation just as they did to the power and authority of religion in previous eras. 

Lior Barshack makes the following convincing case for the godlike position of the 

corporation in contemporary liberal societies: 

The corporation is a juridical-religious institutionalization of the kin group as 

a transcendent, eternal legal personality, constructed through a projection of 

the collective body of the community. Like the gods, corporations have a 

transcendent, ancestral legal personality and act through their human 

representatives. The corporation’s transcendence is expressed, for example, in 

its timelessness. Contrary to the liberal outlook, the corporate is not merely an 

instrumental construction. It is a person, perhaps the constitutive model of 

personhood, an end in itself. It is the central deity of every political religion 
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(2000, p. 304). 

If we accept Barshack’s claim that the corporation is the central deity of every 

political religion then designing courthouses that are indistinguishable from office 

towers coincides with Harvey’s assertion that the architecture of a society appeals to 

‘cosmic images’ to legitimate its dominant institutions (Harvey 1973/1993, p. 261). It 

follows that the postmodernist courthouses could contribute to elevating public 

perceptions of corporations in ways that undermine the need to stem their capacity to 

systemically exploit millions of people as highlighted in Chapter Four. The primary 

difference between “religious” postmodern design and the religiosity of classicism is 

that postmodernist architecture directly displays its antagonisms and so projects the 

values of transparency and openness. This may serve as a more effective method of 

materialising ideological beliefs than the universalism and eternality invoked by 

classicism. As such postmodernist architecture does not undermine hierarchical norms 

in my view but rather cloaks these norms in more deceptive clothing.  

 

Materialising norms that undermine legal ideology 

 

If postmodernism is not the revolutionary architectural force that Jameson claims it is 

worth finally reflecting on whether any legal architecture or symbolism exists that 

undermines ideological norms. What might a court or parliament or statue of Lady 

Justice look like if architects and artists were concerned with invoking the 

contingency and changeability of dominant legal norms rather than the ideological 

view that liberal legal systems are eternal, or ensure universal freedom and equality, 

or are open and transparent? A court might have some of the features of the following 

picture taken when the Australian Federal Court travelled to the Great Victoria Desert 

to engage in a ceremonial pronouncement of settlement allocating land rights to the 

Peoples of the Ngaanyatjarra Lands:    
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Figure 15. Ngaanyatjarra Land Claims Open Court (2005, Parntirrpi Bore 

Outstation in the Great Victoria Desert, Australia) 27  

 

The court in Figure 15 is humble and human. Its judges are not elevated, its roof is not 

unnecessarily high, and its symbolism invokes the authority of the court but without 

any overt universalism or idealism. The red dirt in dispute cakes the boots of the 

judges deciding its fate. The design is simple and non-hierarchical. There is no 

purposeless tower drawing the eyes to the metaphysical and no statue concretising 

abstract ideological norms. An idealist discourse could still be practiced in such a 

court but as it is not materialised in immense buildings its impact would be lessened 

and arguably combatted by the lack of concrete abstractions and hierarchical designs. 

While such a set up is impractical it gives a unique insight into how vastly different 

materialist courts could look.28 It should be noted that this court has systemically 

denied land rights to Indigenous Australians and so even this design masks the 

                                                 
27 Resnik, Curtis and Tait 2014, p. 539. 

28 A courthouse that slightly resembles this is the Kalgoorlie Courts in Western Australia that include 

outdoor spaces as a central organising principle in design to reduce how courthouse architecture is 

particularly oppressive to Indigenous Australians (Mulcahy 2011, pp. 154–155).  
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oppressive function of the court. However, this design is still is a step forward in my 

view as it challenges the widespread idealism and abstraction that permeates the 

practice of law.  

 

Australia also provides an example of a parliament building that materialises the 

belief that it is people that determine the content of law and so radical change is 

possible. The roof of Parliament House was purposively turfed to allow people to 

walk over it: 

 

 

Figure 16. Parliament House (1988, Canberra) 29 

 

This design can be read as a materialisation of a belief in the contingency of legal 

norms and the capacity for people to radically alter them. Parliament House embodies 

this reality by allowing the public to walk over their elected representatives. This is a 

very powerful statement. Unfortunately the people on the roof are overshadowed by 

an immense symbol of state power. Above the grass waves an Australian flag roughly 

the size of a double decker bus standing on an 81 metre high flagpole (Parliament of 

Australia 2015, p. 1). This flag acts in the same way as the central towers in religious 

and legal buildings outlined above by materialising a hierarchy between the material 

and the metaphysical. For this reason I would still describe this building as a concrete 

abstraction that manifests ideological legal norms. Nevertheless, Parliament House 

                                                 
29 Walsh 2007, p. 1. 
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provides a useful example of how legal buildings can concretise beliefs necessary to 

combat social stratification.  

 

Lady Justice would appear quite different if it accurately encapsulated the widespread 

inequality in liberal societies, the lack of access to justice for the most vulnerable 

members, and the influence powerful interests like corporations have over legal 

norms and resources as opposed to the metaphysical abstraction of universal justice. 

Sculptors Jens Galshiot and Lars Calmar and street artist Banksy provide two 

examples of what a radical critique of dominant legal norms materialised in Lady 

Justice could look like: 

 

Figure 17. Materialising Radical Critiques of Universal Justice: Survival of the 

Fattest (Jens Galschiot and Lars Calmar, 2002) and Untitled (Banksy, 2004)  
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Survival of the Fattest draws on a critique of imperialism and global poverty to 

materialise a radical critique of universal justice. Sculptors Jens Galschiot and Lars 

Calmar see Lady Justice as ‘a huge fat woman from the West sitting on the shoulders 

of [a] starved African man’ (Galschiot n.d., p. 37). The work draws attention to how 

ideals of universal justice ignore the plight of the poor. In an explanation of the work 

Galshiot writes: 

The woman is holding a pair of scales as a symbol of justice. But she is 

closing her eyes, so the justice is degenerating into self-righteousness. We, 

symbolised by the woman, refuse to see the obvious injustice (Galschiot n.d., 

p. 37). 

Survival of the Fattest illuminates how the definition of equal justice in liberal legal 

systems is an abstraction that ignores the widespread injustices maintained by law 

such as systemic exploitation through capitalist production. This hypocrisy is 

materialised in the artwork. The sculpture accurately embodies how liberal legal 

systems systemically serve corporate interests at the expense of the public interest and 

how the concept of justice is implicated in this process. One could imagine the same 

sentiment captured by an obese CEO holding a set of scales sitting on the shoulders of 

an impoverished Nicaraguan employee in the banana export industry.  

 

Banky’s six meter high untitled work that closely resembles the figure of Lady Justice 

perched on the cupola of the Central Criminal Court of England and Wales (see 

Figures 8 and 9) sat without permission in a central London square for three days 

before being removed by the council. Banky’s Lady Justice has her dress hitched 

above her waste revealing the attire of a prostitute complete with a garter holding a 

U.S. one dollar bill. The artwork can be read as materialising how the construct and 

symbolism of universal justice hides the manipulation of the legal system by powerful 

interests. Justice, like sex, can be bought. In a flyer distributed at the unveiling of the 

statue Banksy dedicated the monument to ‘thugs, bullies, liars, thieves, the corrupt, 

the arrogant and the stupid. Essentially it is dedicated to the entire British Legal 

system.’ The untitled work embodies the inability for liberal legal systems to ensure 

adequate legal assistance for the most vulnerable and the miscarriages of justice that 

result. The flyer read:   

The unveiling marks the anniversary of the death of Kevin Callan. Kevin was 

famously jailed in 1991 for murdering his girlfriend’s severely handicapped 
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four year old daughter. From his cell in Wakefield High Security Prison he 

badgered library staff to provide him with an array of medical textbooks and 

despite being a lorry driver who left school with no formal qualifications he 

became an expert in child neuropathology. He was able to eventually prove 

the girl in his care died as a result of a tragic accident and was released 

unconditionally. Kevin died on the 5th August 2003. 

The statue stands on a pedestal engraved with the words “Trust No-one” on one side, 

and a gold mirror with the same words on the other side. In our digital age where 

those who can afford a smartphone photograph most events, the mirror provided a 

host of unknowingly political self-portraits: 

 

 

 

Figure 18. Trust no one: Untitled (Banksy, 2004) 30 

 

The performance art piece materialises critical self-reflection. As Figure 18 shows 

those who took pictures of the mirror created photos of the words “trust no one” 

illuminated across their own image. The message for me here is you should not trust 

even your deepest social views such as the belief that liberal legal systems act 

according to universal justice or ensure equality. This is precisely the sort of message 

that fuels initial belief in critique and the possibility and necessity of radical change. It 

is worth noting that the white speckles in Figure 18 are spit. The level of hostility 

                                                 
30 Art of the State 2004, p. 1 
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towards radical art like this elucidates how gripped people can be by dominant norms 

and their symbolism. This negative reaction is very similar to the response provoked 

by the depiction of Lady Justice as a dark skinned woman in Justice as Protector and 

Avenger discussed above. The following chapter will draw on Lacanian 

psychoanalysis to offer an explanation as to why individuals often cling to ideological 

norms and can act with intense aggression towards any challenge. 

 

In conclusion legal architecture and symbolism serves as influential sites capable of 

materialising ideology. Neoclassical courthouses and parliaments mask the violent 

origins of legal systems and project a belief that law is unchallengeable, 

unchangeable, consistent and ensures universal justice and individual freedom. 

Through hierarchical architectural styles and idealist monuments much legal 

architecture and symbolism acts as concrete abstractions by materialising the 

metaphysical. This provides a basis for initial belief in abstract norms essential for the 

acceptance of formal over substantive equality in ways that create confidence in the 

altruism of liberal legal systems that systemically serve corporate interests. 

Postmodernist courthouses offer a public critique of the ahistorical grandeur of 

neoclassicism though this shift in design manifests an equally problematic cynicism 

and apathy towards social stratification on top of projecting an intimate relationship 

between multinational corporations and law. While the affects of postmodernist 

courthouses remain to be seen given the infancy of the style it is likely that the beliefs 

being forged are an ideological indifference or “so what?” attitude towards social 

stratification. The materialisation of the hierarchy between the material and the 

metaphysical as well as the abstract and idealist principles in legal architecture and 

symbolism are very similar to that of religion, and provide a persuasive and constant 

source of belief in ideological legal and cultural norms. 
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Chapter Six 

A Lacanian Analysis of Fantasy, Ideology and Human Rights 

 

In Chapter Six and Seven the unconscious axis of ideology is examined drawing on 

Lacanian psychoanalysis. Lacan’s work on subjectivity31 provides the foundation for 

a number of unique developments in the understanding of how social stratification is 

maintained through belief in ideology. For Lacan the subject is structurally lacking 

due to the lack inherent in signification and language. The response of subjects is to 

seek out the object cause of desire – a subject, object or discourse believed capable of 

filling the void in the subject. Lacan calls this endless and impossible process fantasy. 

A significant development in the study of ideology, led primarily by Lacanian 

theorists, is the central role fantasy plays in maintaining the beliefs necessary for the 

perpetuation of hierarchical social relations (see Žižek 1989/2008; Laclau and Mouffe 

1985; Salecl 1995; Glynos 2001). By providing enjoyment and sustaining the desire 

of the subject fantasy is a tranquilising force capable of justifying or masking the 

contingent, hierarchical, artificial and violent components of ideological discourses 

and practices. This chapter examines the presence and affects of fantasy within 

Judaeo-Christian scripture, fascist doctrine, consumerism and human rights 

discourses. Through a comparison of ideological religious, political and legal 

discourses the striking similarities in the role of fantasy in maintaining belief in the 

universality, eternality and altruism of these discourses can be observed. In particular, 

three recurrent forms of fantasy are highlighted – the fantasy of completeness in the 

present through adherence to the ideological discourse, the fantasy of completeness in 

the future through adherence to the ideological discourse, and the blaming of 

incompleteness on scapegoats. The presence of the three forms of fantasy within 

                                                 
31 Subjectivity refers to the topography, contents and central processes of the mind. Like the concept of 

ideology it is a multidimensional concept and includes an examination of areas such as epistemology 

and ontology. In Lacanian ontology subjects are created by language. For this reason theorists often 

refer to subjects of particular discourses such as “subjects of human rights discourses.” This is done to 

explain the ontological consequences of a person viewing a particular discourse as capable of 

completing them. As is discussed in this chapter such a conclusion relies on fantasy. Anything that 

threatens this fantasy threatens the existence of the subject, as it is only through fantasy that a subject 

can hold the view that they are complete.  
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human rights discourses reveals that the fantasmatic construct of human rights may be 

viewed as ideological insofar as it is often viewed as a silver bullet and consequently 

overshadows the immediate need to combat the actual sources of oppression and 

inequality.  

 

Lacan’s theory of the subject: lack, fantasy, desire and enjoyment 

 

Before engaging in the comparative study of political discourses it is necessary to 

introduce Lacan’s famously dense descriptions of subjectivity relevant to an 

understanding of the role of fantasy in ideology for readers who are unfamiliar with 

Lacanian theory. For Lacan the subject is structured around an unfillable lack caused 

by the incompleteness of language. Within a materialist framework Lacan claims that 

all human thought and experiences obtain meaning through a network of already-

existing laws, ideals, morals, fictions, social norms, myths, ideological discourses and 

so on called the Symbolic (1966/2006, p. 236). While the contents of the Symbolic 

changes between cultures, historical epochs and localities it remains impossible for 

experiences to obtain meaning outside of a symbolic network.  

 

The Symbolic and the subject can be described as almost two sides of the same coin. 

It is the Symbolic that provides the fragmented contents of subjectivity (Žižek 2006, 

p. 8). As every individual’s thoughts and experiences obtain meaning through the 

Symbolic, these thoughts and experiences are predominately determined by this 

network throughout an individual’s life: 

Symbols in fact envelop the life of man with a network so total that they join 

together those who are going to engender him ‘by bone and flesh’ before he 

comes into the world; so total that they bring to his birth… the shape of his 

destiny; so total that they provide the words that will make him faithful or 

renegade, the law of the acts that will follow him right to the very place where 

he is not yet and beyond his very death (Lacan 1966/2006, p. 231).  

The Symbolic provides the co-ordinates through which humans understand 

themselves, their relationships to one another, and their relationships to all other 

things.  
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The contents of subjectivity are for the most part the contents of the Symbolic and as 

such the boundary between the subject and the Symbolic is illusory. This is because 

the contents of the subject are derived from the contents of the Symbolic and the 

Symbolic is the culmination of meanings created by subjects. There is no separation 

between the subject and the values, language, morals, ideals, ideological discourses 

and so on that make up the Symbolic according to Lacanian theory. As all meaning is 

determined through a symbolic network it is impossible for the subject to be an 

isolated, independent agent.32 What is “inside” the subject (the subject’s identity, 

culture, sense of self, ideals and so on) is actually “outside.” Put differently, the 

subject is most “outside” when it is most “inside” as the contents of subjectivity are 

derived from the Symbolic – from other people’s speech, fears, ideals and so on 

(Alcorn 1994, p. 31). Lacan calls the relationship between the subject and the 

Symbolic extimacy, applying the prefix “ex” from “exterior” to “intimacy,” resulting 

in the neologism “ex-intimacy” or extimacy (Evans 2006, p. 59). To illustrate this 

claim Lacan explains that the relationship between the subject and the Symbolic 

reflects the topology of the Mobius strip (1973/1998, p. 235). The Mobius strip has 

the appearance of having an inside and an outside but actually has only one 

continuous side:  

 

                                                 
32 Lacan does explain that subjects are responsible for their symptoms and there is consequently a 

capacity for agency, though this type of agency is radically different to that in criminal law for 

example. In addition Lacan theorises that subjects can act outside of symbolic co-ordinates in what he 

calls the ‘passage to the act.’ Here the subject acts according to the Real and thus outside of a symbolic 

network. This is a very rare, unpredictable phenomenon and is often associated with extreme trauma 

causing the Symbolic to fail to provide a way forward for the subject. For a useful overview of the 

passage to the act see Butler 2005, Chapter 3. 
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Figure 19: The Mobius Strip 

 

The boundaries between the inside and the outside of the subject are illusory just as in 

the topology of the Mobius strip. The subject, like the Mobius strip, has no underside, 

that is to say, there is only the appearance of an inside and outside. As will be 

discussed below, the only unique part of any subject is how the contents of the 

Symbolic are configured within the subject. 

 

As the Symbolic is a network of symbols, and the subject is an amalgamation of the 

Symbolic, it follows that the structure of symbols determines the structure of 

subjectivity. Language is a primary form of symbolisation and provides an example of 

the structure of symbolisation. Language for Lacan functions through a process called 

signification. His formulation of signification is heavily indebted to Ferdinand de 

Saussure’s Course in General Linguistics (1916/1956). In this course Saussure argues 

that language is not an absolute or fixed system but a set of differential relations. For 

Saussure there is no necessary connection between words (“signifiers”) and what they 

represent (“signified”). A signifier only refers to the concept of the signified rather 

than the actual phenomenon being signified. For example, the word “tree” does not 

refer to a specific or real tree but refers to the concept “tree” within which all trees are 

represented (1916/1959, pp. 66–67). Saussure argues that the signifier and signified 

are separate on a conceptual level, but, once combined, thought and sound, signified 

and signifier, are as inseparable as the two sides of a sheet of paper (1916/1956, p. 

113). Once fixed in this way Saussure asserts that a network of meaning emerges and 

this network unconsciously governs what people can and cannot say (1916/1956, p. 
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xi). Crucially, Saussure concludes that our understanding of reality revolves around 

the social use of signs (1916/1956, p. xi). 

 

Lacan agrees with Saussure that language unconsciously influences subjectivity 

though disagrees on how this process occurs. In particular, Lacan argues that a 

separation does exist between signifier and signified. This is because a signifier is not 

arbitrary and always refers to another signifier (Lacan 1981/1997, p. 119). In other 

words, the word “tree” does not actually contain the meaning assigned to “trees” in-

and-of-itself. The meaning of signifiers derives from a ‘universe of signifiers’ or a 

‘chain of signifiers’ (Lacan 1981/1997, pp. 119, 179). Lacan here is referring to how 

signifiers form a network bound together by social norms and the rules pertaining to 

the use of language such as grammar, metaphor and metonymy (1966/2002, pp. 420–

425). For example, the sentence “I am free” is firstly bound by certain rules governing 

the use of language. To signify the same sentiment the sentence could not be “free am 

I,” or “am I free.” The sentence is secondly bound by social norms. The meaning of 

the noun “I” and adjective “free” is not objective or fixed. It will depend on the chain 

of signifiers derived from a particular symbolic network. In a western liberal chain of 

signifiers the adjective “free” may be assigned the meaning “free to own property,” or 

“free from government interference.” Alternatively, “free” from a Marxian chain of 

signifiers may be defined as “free from the exploitative nature of capitalist 

production,” or “free to enjoy the full benefits of one’s labour.”  

 

As meaning is fluid and determined by a chain of signifiers Lacan demonstrates that 

there is an unfillable gap between signifier and signified. Something always escapes 

signification. Consider the tree example again – when an individual describes a tree 

the signifier “tree” never adequately encapsulates the actual tree being signified. 

There is an insurmountable gap between signifier and signified meaning signification 

is variable, unstable and lacking (1966/2002, p. 419). The lack inherent in 

signification means that through language humans are partially cut off from the actual 

experiences they seek to describe. A split occurs between the world of experiences 

outside of language, which remains whole yet incommunicable, and the lacking world 

of meaning produced through language. As Bruce Fink explains: 

There is no lack if something is not named. Lack only comes into being by 

being named. Otherwise it is simply the way an animal experiences hunger: It 
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may be intense and lead to ferocity, but as soon as it is satiated, it is forgotten. 

But if it is named, it can be re-presented at any time, long after the hunger has 

been satiated; it can live on, persist (1995, p. 126).  

Language creates a persisting, unfillable lack. There is ‘an incessant sliding of the 

signified under the signifier’ (1966/2002, p. 419). In other words, the use of language 

results in signifiers overshadowing that being signified and something is always lost 

through our use of language.   

 

The illusion of stable signification is the result of “quilting points”33 or “master 

signifiers” that stop the sliding of signifiers and stand in for lack in signification. The 

fluidity and openness of the signifying chain is masked by certain words that act to fill 

in the lack in signification. In the example above the word “free” is a master signifier. 

“Free” is a word that is commonly accepted as having a fixed and objective meaning. 

Yet if pressed it is a word that is very difficult to define. As outlined in the example 

above the word “free” could be assigned various meanings. This fact alone 

demonstrates the lack in signification. However, once assigned a meaning the master 

signifier retroactively ascribes meaning to other signifiers in the chain. For example, 

once “free” is assigned a fixed meaning by the social norms embodied in the chain of 

signifiers other signifiers like “individual freedom,”  “free press” and “free country” 

are defined retrospectively. Master signifiers stand in for the void in signification, 

acting as plugs in the (drain) chain of signifiers and masking the lack in subjectivity 

(Lacan 1991/2007, p. 174). 

 

The inherent and unfillable lack in signification renders the chain of signifiers and 

therefore the Symbolic incomplete and changeable. Lacan describes the fundamental 

lack at the heart of all identities ‘the Real.’ The Real can be defined in multiple ways. 

Firstly, the Real describes that which escapes signification due to the gap between 

signifier and signified. The Real also describes that which is impossible to signify and 

therefore impossible to describe through language. This includes phenomena without 

a signifier and everything that exists outside of human knowledge, but also includes 

certain objects and experiences that cause excessive amounts of trauma. The Real is 

                                                 
33 Often this concept is left untranslated as point de capiton. In this chapter the English translation 

“master signifier” is used.  
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the negation of all Symbolic constitutions and coordinates. As such the Real is 

impossible to imagine, impossible to integrate into the Symbolic order, and 

impossible to attain in any way (Evans 2006, p. 164). It is the world without or 

outside of language. For this reason it is whole and complete as it is only through 

language that lack is possible. 

 

The Real plays an important role in the structure of the Symbolic. As the lack in 

signification the Real ensures that the chain of signifiers is open and malleable. This 

allows changes in social norms to alter the meaning attached to signifiers. Without 

this lack our use of language would be the same as it was when the first words were 

uttered. It is the lack in signification that gives the signifying chain its form just as the 

hole in a doughnut gives the doughnut its form yet is not actually part of the doughnut 

(Kay 2003, p. 4). As the Real cannot be symbolised or encapsulated by language it 

exists as a fundamental void or abyss at the heart of social reality and at the heart of 

the subject. The Symbolic serves to cancel out the Real and transform it into social 

reality (Fink 1995, p. 56). However, as the creation of the Symbolic through 

signification itself creates lack this process can never be completed.   

 

By drawing together what has already been outlined the contents and structure of 

Lacanian subjectivity can be defined. As the subject has no choice as to what the 

chain of signifiers contains and yet only has this chain to signify themselves, their 

desires, their experiences and so on, the subject is in part determined by the chain of 

signifiers. Following Saussure who called language ‘a stacked deck’ (1916/1959, p. 

71) Lacan argues that subjects do not have any real choice as to the contents of 

language and therefore the contents of subjectivity (1966/2006, p. 231). 

Consequently, subjectivity itself is in part automatically determined by the structure 

and functioning of language (Lacan 1966/2002, p. 21). As subjects only appear 

through language that operates predominately like a computer program following 

predetermined rules it follows that the substance of subjectivity is in part an automatic 

reflection of the chain of signifiers. The chain of signifiers determines how a subject 

can express her/himself and her/his experiences. However, signification is implicitly 

lacking allowing for changes in the chain of signifiers. This means that a subject is 

never completely determined by language or the Symbolic. 
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The lack inherent in signification results in a permanent, unfillable lack in the 

structure of subjectivity. As the subject is represented by signifiers, and must use 

signifiers to represent him/herself, the subject slides beneath the signifier just like 

everything else that is signified. When individuals begin to speak they also begin not 

to be able to accurately communicate their experiences or encapsulate their identity as 

language can never adequately capture that which it describes. Subjects move from 

signifier to signifier though never get closer to capturing their thoughts and 

experiences. Paul Verhaeghe explains this phenomenon in adults as the “cocktail 

experience:” 

You are invited for a drink with a group of people you do not know. You have 

to introduce yourself, and so you have to produce signifiers. This production 

of signifiers will never be satisfactory. Furthermore, the more signifiers 

produced, the more contradictions, gaps and difficulties will become clear. 

Therefore, the ‘Experienced Cocktail Consumer’ will stick to the proverbial 

‘That's me!’ and produce a stock introduction. From a Lacanian point of view, 

it would be wrong to assume that the difficulty lies in finding the correct 

signifiers to present oneself. On the contrary, one is produced by the uttered 

signifiers, which are coming from the field of the Other, albeit in a divided 

way (1999, p. 178). 

Through language the subject appears as signifiers though immediately disappears 

under these signifiers. As signifiers always refer to other signifiers and subjects only 

appear through signification, ‘the signifier is that which represents a subject for 

another signifier’ (Lacan 1981/1997, p. 207). In this way Lacan demonstrates that a 

split exists between the subject of enunciation and the subject of the enunciated. In 

other words, the key component of subjectivity is also the key component of language 

– lack.  

 

The subject can appear only through signifiers meaning the advent of the subject is 

also its disappearance. For this reason Lacan calls the relationship subjects have with 

language “alienation” (1981/1997, pp. 210–212). A subject appears through 

signification though as signification is always inadequate the ‘act of… finding 

oneself… assumes the form of its opposite, of the radical loss of one’s self’ (1996, pp. 

46–47). This means that lack and non-identity lie at the heart of all identities. As this 

lack is without any determinations and is unfillable a subject is never completely 
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determined by the Symbolic.34 The substance of subjectivity is thus signifiers 

standing in for a central and unfillable void. As Fink writes, ‘[t]he signifier is what 

founds the subject; the signifier is what wields ontic clout, wrestling existence from 

the real that it marks and annuls. What it forges is, however, in no sense substantial or 

material’ (1995, p. 53). The incompleteness, lack and fluidity inherent in signification 

render the contents and structure of the subject equally incomplete, lacking and 

unstable.  

 

Rather than accepting the structural lack in subjectivity and the resulting fleetingness 

and incompleteness of all identities the subject’s response to fundamental lack is to 

imagine him/herself as a complete, independent, rational being. This false sense of 

unity and independence is a consequence of the conglomeration of idealised symbolic 

experiences. Lacan calls the order that shapes this facet of subjectivity the Imaginary, 

and the resulting component of subjectivity the ego. The fictional sense of unity is 

first forged through socialisation. During childhood certain aspects of the Symbolic 

are idealised by those closest to the child. In particular, certain parts of the Symbolic 

are idealised and identified as representing the child and are communicated as such to 

the child. Lacan calls this process the mirror stage and uses the example of a child 

looking at him/herself in a mirror with his/her guardians saying to the child “yes, that 

is you” (1966/2002, pp. 75–81). Through this and/or other often more subtle ways 

children in liberal societies are predominately taught that they are independent and 

separate from all other aspects of the universe. Certain symbolic images and objects 

are idealised in the child’s mind and the conglomeration of these idealised images 

results in what Lacan calls the ego (1966/2002, p. 76). An individual’s sense of self is 

the collection of idealised parts of the Symbolic. Put differently, when a subject says, 

“this is me,” the “me” is the unique collection of idealised images derived from the 

Symbolic.  

 

The Imaginary provides the conditions whereby subjects become uniquely configured 

embodiments of the Symbolic. As explained above, the Symbolic is the sea in which 

subjects swim – all meaning, identities and desires are derived from the Symbolic. 

Consequently, all of the contents of subjectivity are connected to the Symbolic. 

                                                 
34 This point is discussed further in Chapter 7.  
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However, through the idealisation of certain components of the Symbolic become 

‘uniquely configured, produced, and repetitively expressed by local conditions (the 

conditions of subjectivity) that are particular to each individual subject’ (Alcorn Jr. 

1994, p. 31). In other words, each individual idealises different aspects of the 

Symbolic which produces individualised systems of meaning. In this way discourses 

can be uniquely packaged resulting in the production of new discourses and meanings 

for the subject and for others (Alcorn Jr. 1994, p. 42).  

 

The primary method used by the ego to generate an imaginary sense of completeness 

is to elevate ideas, ideals, people, places or any other “object” to fill the gap in 

subjectivity. Lacan calls the various objects thought to bring about completeness in 

subjectivity object petit a, translated as the object cause of desire, the process itself 

fantasy, and provides the following formula for fantasy (1981/1997, p. 209): 

 

 

Figure 20: Lacan’s Formula for Fantasy 

 

The first symbol represents the split subject. For Lacan the subject is split between its 

conscious and unconscious components. This element of Lacanian subjectivity is 

discussed in the following chapter. For present purposes the first symbol can be 

defined as the subject. The second symbol is a lozenge representing the dialectical 

and bound nature of the relationship between the first and third symbols. The third 

symbol represents the object cause of desire. Putting the symbols together the formula 

explains the dialectical and bound relationship between the subject and the object 

cause of desire. The subject is constantly attempting to get closer and closer to the 

object cause of desire yet can never reach its goal without losing itself. We live our 

lives orbiting objects in an endless search for completeness. The object cause of 

desire can be anything: wealth, attention, love from a particular subject, symbolic 

status, monetarily valueless objects, belief systems and so on. It does not matter what 

the object is – what matters is that the subject views the object as something that will 

offer completeness and stability. The completeness and stability longed for is never 

provided by the object cause of desire and so a new object is found and the cycle 
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continues. Alternatively, objects are ascribed with values they do not possess such as 

universality and eternality and so act to maintain desire permanently. This is 

observable in many ideological discourses as will be discussed further below. 

Irrespective of whether an object structures desire permanently or sporadically 

nothing can fill the void in subjectivity and so individuals can never get what they 

desire. To be sure, desire is not a relation to a specific object but a relation to the lack 

in subjectivity. 

 

Fantasy is a construction aimed at eliminating the anxiety caused by the lack at the 

heart of the Symbolic and the subject. As Žižek writes, ‘“reality” is a fantasy-

construction which enables us to mask the Real of our desire’ (1989/2008, p. 45). In 

other words, our sense of reality with all its stability, fixed meanings, security and 

independence is forged as a defence against the Real i.e. against the fundamental lack 

or void that structures subjectivity and meaning. Fantasy conceals the fact that at the 

heart of the Other, the Symbolic and the subject is a void. By concealing this void 

fantasy produces what Lacan calls “jouissance.” Jouissance can be translated into 

English as “enjoyment,” “orgasm,” and also forms a neologism combining the French 

words jouir (enjoy) and sens (meaning) resulting in “enjoy meaning.” Žižek has 

pointed out that a similar neologism can be formed in English: “enjoy-meant” 

(1989/2008, p. 43). Jouissance also refers to the limit where pleasure becomes pain, 

like just before orgasm, and so jouissance also means ‘painful pleasure’ (Evans 2006, 

p. 93). In this way jouissance in part describes the paradoxical satisfaction that the 

subject derives from fantasy, or, put differently, the suffering the subject derives from 

his/her own satisfaction (Evans 2006, p. 93). For simplicity I will use “enjoyment” in 

this thesis.  

 

Enjoyment is an integral part of subjectivity. We desire completeness and 

continuously seek objects that will provide this, though none ever will. The unfillable 

lack in subjectivity could also be defined as incomplete enjoyment, and desire is the 

quest for the “lost” and therefore impossible to obtain enjoyment. Crucially, the 

process of desiring the object cause of desire distracts subjects from the impossibility 

of completeness and thus itself produces enjoyment. This means satisfaction is 

paradoxically procured from not attaining the object of desire in order to sustain 

desire.  
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Fantasy and ideology 

 

Fantasy structures the way subjects perceive reality and can be integral in sustaining 

hierarchical, exploitative and violent social relations. It must be noted that not all 

fantasy is ideological and ideology is not universally fantasmatic. Moreover, when a 

theorist discusses the fantasies of others it may appear that the theorist is attempting 

to occupy an objective position free from fantasy. I make no such claim and this 

thesis is certainly shaped by my own fantasies. The material point is that while 

fantasy is inescapable some fantasies support oppressive, hierarchical relationships 

and so must be combatted. In particular, fantasy provides an explanation as to why 

subjects cling to ideologies even when to do so is clearly against their interests. Why, 

for example, would a homosexual practice a version of Christianity loyal to the 

Catholic Church that demonises homosexuality, or why would an impoverished 

individual join a conservative political movement like the tea party that aims at 

ensuring the dominance of neoliberalism? One answer to these questions is fantasy.  

 

If we accept Lacan’s claims that a primal source of anxiety is the unfillable lack in 

subjectivity and that subjects derive enjoyment from an imaginary sense of 

completion, it follows that we should find promises of completeness in the discourses 

that create and maintain social stratification. Some work has been done in this area by 

Lacanian theorists, notably Žižek (1989/2008; 1997/2008), Renata Salecl (1995), 

Jason Glynos (2001), and Yannis Stavrakakis (2008) and this chapter contributes to 

this body of work. What follows is an analysis of the presence of fantasy within three 

primary sources of social stratification – religion, politics and law. A comparison of 

three such influential discourses brings to light the pervasiveness of fantasy in the 

preservation of hierarchical social relations and also the similarities in the forms that 

fantasy takes. Three central forms of fantasy emerge from this analysis – the promise 

of completeness in the present through adherence to the ideological discourse, the 

promise of completeness in the future through adherence to the ideological discourse, 

and the blaming of incompleteness on competing discourses. While the three 

discourses are clearly very different in their values, goals and practical consequences, 

the analysis highlights the striking similarities in the forms of fantasy within each 

discourse that contribute to the maintenance of hierarchical and often exploitative and 
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violent social relations. Moreover, the analysis uniquely exposes many ideological 

facets of human rights discourses. Examples of each form of fantasy in religious, 

political and legal discourses will now be addressed in turn.  

 

Ideological fantasy in religious discourses 

 

To begin with, it is commonplace for religious discourses to include metaphysical 

constructs that are claimed to fill in the structural lack in subjectivity. A prime 

example is the concept of god. In various ways this concept is said to transform the 

subject into part of some greater, all powerful, mystic, purposeful collective. For 

example, Christian doctrine claims that following baptism Christians are endowed 

with the holy spirit (The Bible, Acts 2:38), Jewish scripture states they are god’s 

chosen people and therefore ‘above all people that are upon the face of the Earth’ 

(The Bible, Deuteronomy 7:6), Mormon discourse asserts one can be ‘perfected in 

him [Christ]’ (The Book of Mormon, Moroni 10:32), and Hindu doctrine states ‘the 

power of God is within you at all times and is constantly doing all the work using you 

as a mere instrument’ (The Bhagavad-Gita, Epilogue). In each instance a god stands 

in for the void at the heart of subjectivity and can provide subjects with an imaginary 

sense of completeness. Put differently, gods act as a permanent object cause of desire 

due to their metaphysical characteristics. As outlined above, any actual subject, object 

or discourse is always incomplete and fragmented due to the inherent lack in 

signification. The beguilement of religion lies partly in the use of metaphysics to 

postulate a permanent object cause of desire allowing for subjects to maintain an 

imaginary sense of completeness with its accompanying enjoyment.   

 

If the fantasmatic relationship between subject and the metaphysical object cause of 

desire in religion strains, a further metaphysical aspect of religion called faith is often 

relied upon. Faith is a spiritual conviction in the absence of any evidence of truth 

common to many religions. The Bible, for instance, states, ‘[t]rust in the Lord with all 

your heart, and do not lean on your own understanding. In all your ways acknowledge 

him, and he will make straight your paths’ (The Bible, Proverbs 3:5–6). The direction 

to ‘not lean on your own understanding’ prevalent in religion creates a separation 

between a material and metaphysical epistemology and, in doing so, can operate as a 

permanent object cause of desire in the same way as the concept of god.  
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The metaphysical components of religion can act as fantasmatic fillers in the gaps in 

religious discourses and the subject in ways that justify, naturalise or overshadow the 

hierarchical, exploitative, violent and contradictive components of religions. Through 

abstraction, metaphysics and fantasy, religious discourses can appear divine and 

universal yet uniquely connected to individual subjects. Moreover, as each subject is a 

unique conglomeration of Symbolic fragments religious beliefs can be productive i.e. 

they can produce new and unique meanings for subjects. Imaginary beliefs in 

completeness are not simply absorbed or accepted doctrinally but are continually 

moulded to ensure their survival and to maintain the enjoyment they produce. It is not 

the belief that is bent to fit reality but reality which is bent to fit the belief. This 

phenomenon allows subjects of religion to overlook many contradictive facets such as 

the preaching of formal equality and the presence of hierarchical social relations. For 

example, as discussed in the previous chapter Christian doctrines claims that all 

individuals are God’s children and are therefore equal: 

The body is a unit, though it is made up of many parts; and though all its parts 

are many, they form one body. So it is with Christ. For we were all baptized 

by one Spirit into one body-whether Jews or Greeks, slave or free-and we 

were all given the one Spirit to drink (The Bible, Corinthians 12:12–13).  

Yet, of course, slaves and free individuals are in no way equal. This projection of 

equality while simultaneously creating social stratification is a contradiction inherent 

in many religions. The enjoyment provided by God and faith is intoxicating enough 

for many subjects of religious discourses to believe in the universality, eternity, 

altruism and objectivity of their religion in the face of evidence to the contrary.   

 

Within religious discourses can also be found the promise of complete enjoyment at 

some point in the future. Commonly complete enjoyment coincides with death. For 

example, many religious discourses include a place after death where full enjoyment 

is possible. In the Christian tradition the place after death is ‘heaven,’ where ‘there 

will be no more death or mourning or crying or pain, for the old order of things has 

passed away’ (The Bible, Revelation 21:4). For Muslims after death awaits ‘paradise’ 

where people live in ‘beautiful mansions in gardens of everlasting bliss’ (The Holy 

Qur’an, Surat At-Tawbah 9:72). Many Buddhists believe in the concept of Nirvana 

which can be defined broadly as the end of suffering. All of these belief systems 
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operated identically by projecting that completeness and enjoyment is attainable 

through adherence to their doctrines at a future point. In doing so subjects will be 

more willing to accept social hierarchies and oppression in the present due to the 

perfection and completeness that awaits obedient followers once they have shuffled 

off this mortal coil. This is clearly an ideological move that contributes to the 

continuation of social stratification. 

 

A third form of fantasy relevant to the study of ideology – blaming a scapegoat for the 

lack of complete enjoyment – is identifiable in religions in the attacking of non-

believers. This form of ideological fantasy posits an obstacle to completeness in the 

form of an enemy that stands in for the lack in subjectivity. As Žižek writes: 

What the subject engaged in a struggle perceives as the enemy, the external 

obstacle he has to overcome, is the materialization of the subject’s immanent 

inconsistency: the struggling subject needs the figure of the enemy to sustain 

the illusion of his own consistency, his very identity hinges on his opposing 

the enemy (2012, p. 200).  

Not only does this form of fantasy function to bind the religious community and 

strengthen its imaginary wholeness but it also can create the belief that non-believers 

possess complete enjoyment that can be obtained through their conversion or 

destruction. This belief can be instrumental in the systemic violence perpetrated in the 

name of religion and it is worth emphasising the role of fantasy in fuelling such fires 

particularly evident in Christianity and Islam. The Bible states, ‘[b]ut for the cowardly 

and unbelieving and abominable and murderers and immoral persons and sorcerers 

and idolaters and all liars, their part will be in the lake that burns with fire and 

brimstone, which is the second death’ (Revelations 21:8). In a similar fashion The 

Qur’an explicitly outlines that punishment awaits non-believers: 

Miserable is the price for which they have sold their souls, in that they deny 

(the revelation) which Allah has sent down, in insolent envy that Allah of 

Grace should send it to any of His servants He pleases: Thus they have drawn 

on themselves Wrath upon Wrath. And humiliating is the punishment of those 

who reject Faith (Surat Al-Baqarah 2:90).  

These examples play on the structural lack in subjectivity in two ideological ways. 

Firstly, by focusing on unbelievers religious discourses establish an unchanging 

object cause of desire. There will always be people who do not subscribe to a 
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particular religion. By giving unbelievers great attention in religious discourses the 

desire of subjects is sustained through the endless task of converting or destroying 

nonbelievers. Arguably this occurs within atheism also as atheists too often focus on 

non-atheist beliefs and seek to convert believers into non-believers. Secondly, 

concentrating on that outside of the religious discourse establishes what the religious 

discourse embodies. Just as a signifier obtains its meaning only through its difference 

to other signifiers discourses obtain their networks of meaning through their 

differences to other discourses. When a religion attacks other belief systems it creates 

a boundary around itself through establishing what it is not. This creates an illusory 

sense of stability, completeness and certainty within the religious discourse along 

with the resulting enjoyment. The enjoyment obtained by this fantasy can eclipse the 

often-violent consequences of competing religions and provides a reason why the 

horrors of religious conflicts continue to plague the planet.  

 

Ideological fantasy in political discourses 

 

The same forms of fantasy evident in religion can be identified in ideological political 

discourses. To start with, political discourses equally invoke the fantasy of complete 

enjoyment in the present in ways that can overshadow their hierarchical and 

exploitative components. Just as in religious discourses, ideological political 

discourses often rely on metaphysical constructs that act as an unchanging object 

cause of desire. One example is the political party. Quite often political parties are 

ascribed values beyond their human constituents. An exemplar is fascism: 

Like all sound political conceptions, Fascism is action and it is thought; action 

in which doctrine is immanent, and doctrine arising from a given system of 

historical forces in which it is inserted, and working on them from within. It 

has therefore a form correlated to contingencies of time and space; but it has 

also an ideal content which makes it an expression of truth in the higher region 

of the history of thought… Thus many of the practical expressions of Fascism 

such as party organization, system of education, and discipline can only be 

understood when considered in relation to its general attitude toward life. A 

spiritual attitude (Mussolini and Giovanni 1935, p. 1).  

Through the inclusion of metaphysics political parties like the National Fascist Party 

can transform in the eyes of their subjects from a collection of lacking individuals into 
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objective, universal and eternal entities. It follows that subjects of political parties can 

have their desire sustained and reap the consequential enjoyment in ways that ensure 

the social stratification and violence produced by political movements.  

 

Subjects of political discourses who believe their cause is part of an eternal and 

universal movement are arguably less likely to criticise or combat violence and 

oppression caused by the movement. Moreover, political movements of this nature 

create a clear hierarchy between participants and non-participants or party members 

and non-party members. This contributes to the dehumanisation of non-participants. 

Evidence of this claim can be also found in Italian fascism through Mussolini’s claim 

that the Slavic race was ‘inferior and barbarian’ and that the sacrifice of ‘500,000 

barbaric Slavs’ is equivalent to 50,000 Italians’ (Pirjevec 2008, p. 27). It is partly due 

to the enjoyment derived through the imaginary sense of completion provided by 

political movements like fascism that contingent, violent and unjustifiable aspects of 

politics are palatable to so many.  

 

Political movements and discourses often include a promise of completion at some 

point in the future. The reason for this is that the structural gap within subjectivity is 

impossible to fill and so is easier to promise than to provide. Within many political 

discourses can be found the assertion that its implementation ensures the ‘delivery of 

the “good life” or a “just society”, both fictions (imaginarizations) of a future state in 

which the current limitations thwarting our enjoyment will be overcome’ (Glynos and 

Stavrakakis 2008, p. 256). Capitalism provides an example of this manifestation of 

fantasy that can partly explain the widespread lack of resistance to social stratification 

within capitalist societies. A central way that the fantasy of complete enjoyment in the 

future operates within a capitalist framework is through consumerism. Drawing on the 

empirical research of Walkerdine (2005), Glynos and Stavrakakis (2008) argue that a 

range of workplace fantasies structure how subjects reorganise the repressive 

conditions of neoliberal, capitalist workplaces into gratifying and privileged places. 

Glynos and Stavrakakis identify a range of fantasies present in neoliberal workplaces. 

One category of particular interest to the study of ideology is “lifestyle fantasies” 

being fantasies of improved lifestyles derived from current and future wages under 

the gaze of a significant Other (2008, p. 258).  
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Lifestyle fantasies overwhelmingly relate to objects of future consumption, which, 

thanks to incessant and sophisticated advertising in capitalist societies, can act as a 

permanent object cause of desire. As each object is consumed and exposed as 

incapable of completing the subject another consumption object takes its place in 

ways that sustain the desire of subjects and allow the fantasy of complete enjoyment 

to be constantly reproduced. Through this process fantasy inverts the subject’s 

understanding of the exploitative conditions of capitalist production. Instead of being 

viewed as oppressive and unjust work becomes seen as a necessary prerequisite to 

possessing a sublime object capable of providing completeness and enjoyment. In this 

way consumerist fantasy can blanket exploitation and, in doing so, sustain it.  

 

Many political discourses rely on the fantasy that particular subjects and/or objects 

prevent stable identities and complete enjoyment for their loyal subjects. Glynos and 

Stavrakakis provide an overview of this manifestation of fantasy through their 

discussion of its operation in the ideological discourse of nationalism: 

Indeed, oftentimes the cause of the lack of enjoyment is attributed to someone 

who has ‘‘stolen it’’. Romantic nationalist histories, for example, are 

frequently based on the supposition of a golden era (Ancient Greece and/or 

Byzantium for modern Greek nationalism, the Jewish kingdom of David and 

Solomon in many versions of Jewish nationalism, etc.). During this imagined 

golden age, the nation was prosperous and happy, only to be later destroyed by 

an evil ‘‘Other’’, someone who deprived the nation of its enjoyment. 

Typically, nationalist narratives are rooted in the desire of each generation to 

try and heal this (metaphoric) castration, and give back to the nation its lost 

full enjoyment. The identity of the evil ‘‘Other’’ who prevents the nation from 

recouping the enjoyment it has lost shifts as a function of historical context. It 

may be a foreign occupier, those who ‘‘always plot to rule the world’’, some 

dark powers and their local sympathizers ‘‘who want to enslave our proud 

nation’’, immigrants ‘‘who steal our jobs’’, etc. In this view, the obstacle to 

full enjoyment shifts depending on the specificity of the fantasmatic narrative 

at stake, but the formal logic remains the same. The important point is that 

fantasy fosters the solidarity of the national community, consolidates national 

identity, and animates national desire. It does this by structuring the social 

subject’s partial enjoyment through a series of collective practices 
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(celebrations, festivals, consumption rituals, etc.) and by reproducing itself at 

the level of representation in official and unofficial public discourse (as a 

beatific narrative and a traumatic scenario) (2008, p. 262).  

Glynos and Stavrakakis’s account demonstrates the range of ways that political 

discourses explicitly attack competing discourses or blaming incompleteness on a 

scapegoat. This creates an unchanging object cause of desire that can provide 

enjoyment to subjects. To examine this process in detail it is material to turn to 

perhaps the most poignant example of a political discourse blaming its 

incompleteness on a scapegoat – anti-Semitism.  

 

Anti-Semitic writings provide an exemplar of the relationships between fantasy and 

ideological discourses. In various cultures and epochs Jewish people have been 

blamed for practically all of the social problems of a community. Simultaneously the 

Jew of anti-Semitic discourses is painted as one with excessive enjoyment. For 

example, in Mein Kampf Hitler claims amongst a range of absurd accusations that 

Jewish people have a monopoly over commerce, are eternal profiteers, and engage in 

an excessive amount of procreation (Hitler 1939, pp. 241, 242 and 195–196 

respectively). Through a Lacanian lens it can be seen that Jewish people here are 

portrayed as having full enjoyment. This can cause the belief that Jewish people have 

“stolen” the enjoyment of non-Jewish people and that this unfettered enjoyment can 

therefore be taken back. ‘What “bothers” us in the “other” (Jew, Japanese, African, 

Turk)’, Žižek writes, ‘is that he appears to entertain a privileged relationship to the 

object – the other either possesses the object-treasure, having snatched it away from 

us (which is why we don’t have it), or he poses a threat to our possession of the 

object’ (2006, p. 300). To be clear, the Jewish person of anti-Semitic discourses is 

projected as possessing the object cause of desire, of being complete, and therefore 

having enjoyment unavailable to non-Jewish people. As such anti-Semitism really has 

nothing to do with Jewish people but is rather a way to stitch up the inconsistencies in 

an ideological system (Žižek 1989/2008, p. 49; 2008, p. 67). This manifestation of 

fantasy can produce enjoyment strong enough to sustain the horrific consequences of 

anti-Semitism and enable humanity’s most heinous acts such as the industrialised 

extermination of Jewish people during the Holocaust. Again we see fantasy as being 

integral to dehumanization. And just as in religion, the blaming of incompleteness on 
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a scapegoat facilitates systemic brutality towards whichever group of people is 

wrongly perceived to have full enjoyment.  

 

Ideological fantasy in human rights discourses 

 

What may come as a surprise is that the same manifestations of fantasy observed in 

religious and political discourses can be found in human rights discourses. Human 

rights are generally heralded as an almost unquestionable, universally accepted 

component of any functioning society:  

Human rights have become the principle of liberation from oppression and 

domination, the rallying cry of the homeless and the dispossessed, the political 

programme of revolutionaries and dissidents. But their appeal is not confined 

to the wretched of the earth. Alternative lifestyles, greedy consumers of goods 

and culture, the pleasure-seekers and playboys of the Western world, the 

owner of Harrods, the former managing director of Guinness Plc as well as the 

former King of Greece have all glossed their claims in the language of human 

rights… Human rights are trumpeted as the noblest creation of our philosophy 

and jurisprudence and as the best proof of the universal aspirations of our 

modernity (Douzinas 2000, p. 1).  

The almost sacred status of human rights persists in the face of evidence suggesting 

that the human rights era is one of violence and social stratification. Since the first 

declarations of human rights in the 18th century humanity has seen the two bloodiest 

wars in history, the Holocaust and various other acts of genocide, and an increasing 

divide between rich and poor. As Costas Douzinas points out, ‘[t]he ideological 

triumph of human rights is paradoxically consistent with the empirical observation 

that our epoch has witnessed their greatest violations’ (2000, p. 1). An interesting 

question then is why human rights remain heralded as the pinnacle of contemporary 

philosophy and jurisprudence? One reason in my view is the role human rights play in 

providing an imaginary sense of stable identity and objective meaning to subjects. 

 

Through their projected universality human rights are claimed to encapsulate the core 

of being human. In the words of the former President of the UN General Assembly, 

human rights ‘must be recognized and protected simply because this is what all 

humankind believes and desires’ (Chandler 2003, p. 1). In this way human rights can 
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be perceived as something capable of filling the gap in subjectivity and providing full 

enjoyment for subjects. As Salecl explains: 

The whole logic of rights becomes clearer if we say that the subject of rights 

formulates its lack in the language of the Other. The subject is always 

searching for an object that will fill its lack. The discourse of universal human 

rights strives to produce the impression that the object has already been 

attained. By claiming that we have human rights which the state must 

guarantee, we presuppose that the object of desire is already ours: all we need 

to do is to describe it and codify it in law. The discourse of universal human 

rights thus presents a fantasy scenario in which society and the individual are 

perceived as whole, as non-split. In this fantasy, society is understood as 

something that can be rationally organized, as a community that can become 

non-conflictual if only it respects ‘human rights’ (1995, pp. 127–128).  

Arguably subjects of human rights discourses believe that human rights operate as an 

objective, stable grounding point from which objective, stable identities may be 

formed. As such human rights can function in the same way as the concept of god in 

religious discourses and the political party in political discourses. The universality 

and objectivity attributed to gods, political parties and human rights provide subjects 

with the fantasy of stable identities and consequently complete enjoyment in the 

present. Consequently, rights may be seen as the solution to all our significant social 

problems in ways that distract individuals from addressing the actual causes of 

complex social problems such as poverty or sexism.   

 

The claim that human rights are universal is a fantasy as human rights are subject to 

the same lack inherent in all significations. Rights must be expressed through 

language and are therefore lacking, paradoxical and incomplete. The space of human 

rights discourse ‘is an auto-referential cell where rights seem condemned… to 

circulate aimlessly through the closed carceral economy of signs, endless self-

referencing and cross-referencing each other’s contradictions’ (MacNeil 1998, p. 45). 

When current human rights instruments are viewed as partial, insubstantial or 

incomplete subjects of human rights discourses often fail to acknowledge that this is 

unavoidable and move to the second manifestation of fantasy – the promise of 

completion in the future.  
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Subjects of human rights discourses habitually seek to redefine rights, flesh out 

existing rights, and create new rights in their (endless) search for ‘determinate,’ ‘real’ 

and ‘legitimate’ rights (MacNeil 1998, p. 45). As an example consider the following 

common assertion by a subject of human rights: 

When during the seventeenth and eighteenth centuries the theological content 

of the idea [of human rights] was abandoned, nothing was put in its place. The 

term was left with so few criteria for determining when it is used correctly, 

and when incorrectly, that we often have only a tenuous, and sometimes a 

plainly inadequate, grasp on what is at issue. Its indeterminateness of sense is 

not something characteristic of ethical terms in general; it is a problem 

specifically, though perhaps not uniquely, with the term ‘human right’. We 

today need to remedy its indeterminateness; we need to complete the 

incomplete notion, and thereby most likely change it (Griffith 2008, p. 2).  

The previous passage is a clear manifestation of the fantasy of completeness in the 

future. Just as Lacan argues there is no metalanguage to objectively determine the 

meaning of words (1991/2007, p. 190) there is no meta-rights discourse to objectively 

determine the contents of rights making the search for ‘legitimate’ or ‘universal’ 

rights endless and impossible. ‘Marking the point at which the imaginary impossibly 

defies the symbolic,’ Douzinas writes, ‘human rights are the projection of the “not 

yet” into the “always there,” a necessary but impossible promise’ (2000, p. 318). The 

result is a self-perpetuating search for improved and more-inclusive rights. While 

there are many factors at play here, including the virtuous attempt to protect the most 

vulnerable and exploited individuals, much of the captivating and penetrating power 

of human rights stems from fantasy.   

 

The fantasy of completeness through blaming a lack of enjoyment on scapegoats is 

also present within human rights discourses. Here the current incomplete and 

fragmented content of human rights is not accepted as something inherent in human 

rights but blamed on certain political and legal actors and institutions. This 

manifestation of fantasy takes many shapes within human rights discourses, from 

attacks on specific countries or regions without adequate human rights protection 

(such as U.S. criticism of China), to the critique of judicial decision-making not 

aligned with human rights discourses, to placing the problem on inadequate 

prosecutions against human rights abusers due to the inadequacy of the procedural 



 176 

framework of international human rights law (see, for example, Nagendra 2008), to 

claims that the problem rests in inadequate protection domestically through legislative 

instruments such as bills of rights (see, for example, Brennan 1998). Lingering within 

or behind these critiques is the fantasy that human rights can eventually operate 

objectively, determinatively, and universally if only they were adequately enforced or 

protected. Not only is this impossible but it does not even occur within countries with 

the most vigorous human rights protection. Arguably what can be observed here are 

the same attacks on the scapegoats prevalent in many political and religious 

discourses and the same desire to ‘make disciples of all the nations’ (The Bible, 

Matthew 28:18). In a similar way to religious and political discourses the failure of 

human rights can function as an unchanging object cause of desire for subjects who 

set themselves the impossible task of rectifying the inadequacies of human rights. In 

doing so the desire of subjects is sustained through an unchanging object cause of 

desire. This procures enjoyment for subjects of human rights discourses and can act to 

blind subjects from the perpetuation of social stratification in nations that do endorse 

and protect human rights.   

 

Human rights fantasies can act to sustain social stratification in the same ways as 

religious and political discourses. Comparing the writings of Hitler and the 

Commission on Human Rights is clearly a radical and controversial endeavour, but, I 

would argue, is appropriate if one acknowledges the vast differences in scale and 

outcomes. Human rights are capable of sustaining the desire of subjects in ways that 

blind them from the hierarchy created by rights. The right of marriage can serve as a 

useful illustration. Article 16 of the Universal Declaration of Human Rights declares 

that men and women have the right to marry. This right provides cultural, legal and 

often economic privileges to one type of relationship to the exclusion of all others. In 

this way it creates a hierarchy with monogamous, heterosexual, long-term 

relationships on the top and all other relationships and being single underneath. 

Clearly the right to marriage in the UDHR discriminates against homosexuals and so 

there is a ground swell to extend the right to include gay marriage. What is missed in 

this approach is that extending the right will not remove the hierarchy created by 
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rights; it will simply extend the privilege to a wider group of couples.35 Rights by 

implication create and sustain social stratification and so cannot solve this problem. 

As rights are imbued with the metaphysical attribute of universality they can operate 

like gods or the National Fascist Party i.e. they can blind people from the fact that it is 

this concept (rights, gods, or the National Fascist Party) that creates the social 

hierarchy sought to be abolished by the concept. In other words, rights are sought to 

solve the problems that rights sustain.  

 

When viewed through this ideological frame fuelled by fantasy the concept of human 

rights can overshadow the complexity of the social, political, economic and cultural 

causes of the plight of the planet’s most exploited peoples. Often media reporting on 

so-called “human rights abuses” seem to suggest that strengthening human rights 

protection will in and of itself serve as a remedy. Moreover, the implication often is 

that such a solution is easily attainable. This is ideological as it can foster the false 

perception that having human rights protection eliminates social stratification. In 

doing so the fantasmatic component of human rights discourses can overshadow 

discussion of how social stratification may actually be reduced or removed.  

 

As an example consider media reporting on human rights and Indigenous Australians. 

Indigenous Australians have a life expectancy approximately 10 years less than non-

Indigenous Australians,36 make up 3% of the population and yet 27% of incarcerated 

Australians (ABS 2014, p. 1), for generations had children forcibly removed from 

families, and were used as exploited or unpaid labour from dawn till dusk in rural 

Australia until the 1970s (Martin 2013, p. 1). Only 47 per cent of Indigenous students 

complete high school compared to the national average of 87 per cent, Indigenous 

juveniles are imprisoned at a rate seventeen times the national average, and the 

Indigenous unemployment rate is four times as high as the national figure 

(Hollinsworth 2010, p. 2). Even against such endemic and long-term exploitation 

many journalists view human rights as a silver bullet to these problems. In an article 

                                                 
35 Marx made the same point in his discussion of the desire of Jewish people to gain the same 

privileges extended to Christians (1848/2010).  

36 Indigenous women have a life expectancy 9.7 years less than non-indigenous women and Indigenous 

men have a life expectancy 11.5 years less than non-indigenous men (Australian Bureau of Statistics, 

2010).   
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written on the fiftieth anniversary of King’s ‘I have a dream’ speech Sol Bellear 

writes, ‘I dream of a day when non-Aboriginal Australians demand not a dream about 

a future for my people, but a simple plan to restore our basic human rights’ (2013, p. 

5. Emphasis added). That such a simple plan exists is a dream-like fantasy. Instead of 

examining the social, political, economic and cultural causes of disadvantage the lack 

of human rights protection is often viewed as the reason behind the oppression of 

Indigenous Australians: 

Among our close allies New Zealand, Canada and the United States, each of 

which has similar histories of colonisation, Australia is alone in not 

negotiating a treaty with its Aboriginal people and in failing to 

comprehensively entrench the right to equality in our national constitution or 

legislation. Is it any coincidence that the gap in social and economic indicators 

between indigenous and non-indigenous populations in Australia remains so 

much greater than in those countries? (Schokman 2011, p. 13).  

This type of critique is in part based in fantasy insofar as it gives formal rights a 

sublime status capable of creating substantive outcomes. In reality, a right to 

economic equality by no means guarantees equality. Women have had this right in 

Australia for a significant amount of time and yet gendered pay rates are 

commonplace.  

 

It seems to me that human rights do have the potential to increase public awareness 

and the cultural importance of particular social problems, but to do so without dealing 

with the underlying causes of inequality and oppression is problematic. How, for 

example, are Indigenous Australians expected to gain economic independence in a 

capitalist economy when they have suffered such long-term systemic economic 

oppression? How could formal rights remedy the almost impossibility for the vast 

majority of Indigenous Australians to raise the capital necessary to start a business or 

own a house? How does a right to education increase Indigenous attendance and 

engagement in the schools of colonisers overwhelmingly taught in English? The 

fantasy that human rights are a complete, objective and universally accepted concept 

can entrance journalists and in doing so make these types of vital social, political, 

economic and cultural questions invisible or unnecessary. The result is an ideological 

discourse that fails to address the underlying sources of social stratification due to the 

sublime status of human rights.  
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To conclude, understanding why subjects believe in discourses that ensure the 

continuation of social stratification is essential to combating and, ultimately, 

overcoming these beliefs. Lacanian theory provides a unique insight into why many 

individuals invest in belief systems that are oppressive, violent and exploitative. The 

lack inherent in signification and language renders us fragmented and incomplete 

which causes anxiety. This can be overshadowed by the enjoyment produced by 

fantasies of completeness. Various manifestations of fantasy can be observed within 

ideological religious, political and legal discourses and the comparison of these 

discourses revealed the striking similarities in the forms of fantasy present in each. 

Fantasy is at the heart of the projected universality, eternality, objectivity and altruism 

of ideologies, including human rights. By coordinating how subjects perceive reality 

fantasy acts as the lens through which subjects see the components of the Symbolic. 

As such the exploitative, violent, hierarchical, contingent and contradictive 

components of ideological discourses can be eclipsed or appear justified to subjects of 

ideological discourses due to fantasy, making the study of fantasy integral to the 

critique of ideology.  
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Chapter Seven 

Repressing the Turbulent Origins and Politics of the Universal Declaration of 

Human Rights 

 

This chapter delves deeper into Lacanian understandings of subjectivity in order to 

examine how the ideological fantasies outlined in the previous chapter are maintained 

by repression. Chapter Six focused on enjoyment in explaining why subjects cling to 

ideologies even when they encounter evidence and experiences that highlight the 

contradictions or incompleteness of their beliefs or realise the violence and social 

stratification produced and maintained by these beliefs. This chapter introduces 

Lacan’s understanding of the unconscious and the defence mechanisms to further 

explain the role of the unconscious in maintaining belief in ideologies. The origins of 

an ideological discourse often mark it as artificial, contradictory and finite, and can 

reveal the debates and disagreements behind what are projected as universal concepts 

in the present. It is argued that belief in the universality of ideological discourses 

relies on repressing the origins of the discourse. An exemplar of this process, the 

repression of the origins of The Bible, is initially outlined before examining how the 

origins of the Universal Declaration of Human Rights are also repressed to sustain 

belief in the universality of its contents. The chapter concludes by considering the 

limitations of repression and the scope of the Real to facilitate radical agency and 

change.   

 

The unconscious and defence mechanisms in the three clinical structures 

 

In Lacanian psychoanalysis the unconscious is formed as a defence against the 

anxiety caused by the fundamental lack in subjectivity. Recall from the previous 

chapter that there is an unfillable lack at the heart of subjectivity due to the nature of 

language. Signification splits reality into that which can be signified (the Symbolic) 

and that which cannot (the Real). Furthermore, signifiers never adequately capture 

that being signified. For example, the word “sentence” does not adequately capture 

this sentence. These are unavoidable features of language and, as we are creatures of 

language, we too are marked by an unfillable lack. The lack in subjectivity is a 
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primary source of anxiety and the unconscious is produced by our attempts to avoid 

confronting this lack. In an explanation of the ‘system of the unconscious’ Freud uses 

a metaphor of a watchman standing between the realms of the unconscious and the 

conscious (1916/2010, p. 3369). All mental impulses are initially unconscious and the 

watchman acts as a censor preventing certain thoughts entering consciousness. The 

thoughts that are censored are not our basic or primordial sexual and aggressive 

instincts as is popularly understood as contained by the unconscious. As Paul 

Verhaeghe writes, the unconscious is widely misunderstood ‘as the basement of the 

psyche, in which all ancient dreads and desires lie buried until the unavoidable day of 

their resuscitation’ (1999, p. 170). Lacan fervently opposes this prevalent 

understanding of the unconscious. The unconscious is ‘neither the primordial nor the 

instinctual’ (Lacan 1966/2006, p. 434). For Lacan the “watchman” rejects any thought 

or experience that highlights the lack in subjectivity and this is what forms the 

contents of the unconscious.  

 

The process by which thoughts and experiences exposing the lack in subjectivity 

become the contents of the unconscious is different in each of Lacan’s three clinical 

structures: neurosis, psychosis and perversion. In Lacanian theory no one can be 

considered “normal” with respect to mental health. The statistical majority, neurosis, 

still implies a split subject and so the view that one can attain mental health is ‘an 

illusory ideal of wholeness which can never be attained’ (Evans 2006, p. 126). One 

attains a particular clinical structure according to how one negates the foundational 

lack in subjectivity caused by language in childhood. Initially children view 

themselves and the world around them as unified and complete. A fundamental 

fantasy children develop is that they can be fused with their primary caregiver in 

order to be complete and obtain the corresponding absolute enjoyment. The child 

views themself as the sole object of desire of their primary caregiver. But for extreme 

circumstances the caregiver at some point demonstrates her or his desire for someone 

or something other than the child. It was shown in the previous chapter that desire 

stems from lack, and so the desire of the caregiver for something other than the child 

reveals that the caregiver is lacking. Moreover, the desire for something other than the 

child acts as a prohibition against the fundamental fantasy of complete enjoyment 

available only if the child and the caregiver were made complete through their 

unification. The immense amount of anxiety produced by the realisation that the 
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caregiver and the child are incomplete is unbearable and the method by which it is 

negated determines ones clinical structure.   

 

The neurotic structure results from using a signifier to stand in for the object of desire 

of the primary caregiver. A signifier is given to that desired by the caregiver other 

than the child and the consequent prohibition of the unification between the child and 

the caregiver. Lacan unfortunately calls this signifier the ‘Name-of-the-Father’ and 

universalises the nuclear family in doing so (1981/1997, p. 193). The Name-of-the-

Father is the first signifier used to denote the desire of the Other. It is ‘a key signifier 

for the subject’s symbolic universe, regulating this order and giving it its structure’ 

(Grigg 1998, p. 54). By signifying the desire of the caregiver the child “accepts” using 

signifiers to stand in for desire. This is a forced choice like a thief demanding ‘your 

money or your life’ (Lacan 1966/2006, p. 713). By “choosing” to signify desire the 

Symbolic is initiated for the child. The Name-of-the-Father grounds or anchors the 

chain of signifiers that shapes the Symbolic. Put differently, the Name-of-the-Father 

signifies and so overshadows the lack at the heart of the subject, language and the 

Symbolic. The use of a signifier prevents the child confronting the fundamental 

incompleteness of the caregiver and the child revealed by the desire of the caregiver.  

 

By accepting the signification of desire a split is produced in the child between that 

which can and cannot be signified. Experiences that can be signified and so do not 

expose the lack in the subject and the Symbolic enter consciousness. Where 

experiences cannot be signified and so expose the lack in language, the subject and 

the Symbolic they are is repressed and form part of the unconscious. In this way the 

neurotic subject is fundamentally split between the conscious and the unconscious. By 

signifying desire neurotics are able to posit answers, albeit incomplete and fluid 

answers, to ontological questions such as “who am I?” and “who am I to you?” 

However, the use of signifiers never succeeds in capturing what is signified which 

plagues neurotic subjects with doubt. They move from object to object seeking an 

impossible return to the prohibited absolute enjoyment as outlined in the discussion of 

fantasy in the previous chapter. Neurotics repress the impossibility of stable 

signification and the impossibility of absolute enjoyment. The unconscious for 

neurotics is largely hidden though what is repressed returns in symptoms such as 

anxiety, psychosomatic disorders, dreams, and slips of the tongue. The return of the 
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repressed has a linguistic form as symptoms are metaphors and metonyms for what 

has been repressed.  

 

In the case of psychosis the plurality and fluid nature of the desire of the caregiver is 

not accepted. The unity between the caregiver and the child remains whole in the 

mind of the child and no signifier is utilised to name the desire of the caregiver. For 

this reason psychotics do not have an anchoring point for the use of language as they 

do not instigate a first signifier i.e. the Name-of-the-Father. The lack in subjectivity is 

not repressed as in neuroses but foreclosed – it is ‘radically rejected’ (Fink 1997, p. 

79). This means the unconscious is different in psychotics compared to neurotics. As 

Fink writes, ‘[u]nconscious-like thought processes are not hidden in psychosis as they 

are in the case of neurosis, demonstrating that the split generally brought on by 

language assimilation has not occurred, and that there is something different about the 

psychotic’s being in language’ (Fink 1997, p. 45). This ‘something different’ is the 

absence of a foundational signifier for desire resulting in the incapacity to posit 

answers to key ontological questions (Grigg 1998, p. 56). The unconscious as it is 

configured in neurosis is simply non-existent in psychoses (Bond 2009, p. 34). That 

which is foreclosed returns not from internal sources like dreams in the case of 

neurosis but external sources such as hallucinations or paranoia. The lack of the 

grounding or anchoring signifier in the chain of signifiers leads psychotic subjects to 

observe signifiers without a signified. With complete certainty psychotic subjects 

attach their own often self-centred and unusual meanings to these signifiers and this is 

the cause of psychotic episodes such as paranoia, delusions and hallucinations. Put 

differently, psychotic subjects may attach personal meaning to signifiers that have no 

actual connection to them resulting in behaviour that appears detached from reality. In 

these ways the unconscious of psychotics manifests itself externally.  

 

In perversion the child acknowledges the prohibition of absolute enjoyment derived 

from her or his perception of unification with the caregiver but disavowals it. 

Disavowal occurs because the child views the object of desire of the caregiver as 

unacceptable and insufficient. In Lacanian terms, the Name-of-the-Father is 

questioned and rejected by the child. Often a child will replace the Name-of-the-

Father with another fetishized object. Both perverts and psychotics reject the rule or 
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“Law”37 of the signifier but in different ways. The major difference between 

perversion and psychosis is that in perversion the child is aware of the Name-of-the-

Father and rejects it and its function whereas the psychotic subject is never aware of a 

foundational signifier and the fluidity of desire never enters consciousness (Cantin 

2002, p. 157). The incompleteness of the pervert is disavowed by acting out the 

prohibition of absolute enjoyment and submission to the Law of the signifier. As 

Žižek explains: 

The perverse ritual stages the act of castration, of the primordial loss which 

allows the subject to enter the symbolic order. Or, to put it in a more precise 

way: in contrast to the “normal,” neurotic subject, for whom the Law 

functions as the agency of prohibition which regulates (the access to the object 

of) his or her desire, the pervert’s object of desire is Law itself. The Law is the 

Ideal the pervert is longing for; the pervert wants to be fully acknowledged by 

the Law, integrated into its functioning (1998, p. 203). 

By desiring the Law itself perverts know what they want as opposed to neurotics who 

move from object to object seeking an impossible to achieve complete enjoyment 

(Salecl 1998, p. 50). However, the pervert is enslaved to maintaining the fiction that 

the Other is complete. By not accepting the prohibition on complete enjoyment 

perverts repetitively transgress the limitations of the Symbolic in search of it (Vadolas 

2009, pp. 76–77).   

 

The unconscious in all three clinical structures derives from the incompleteness of 

language and is ‘structured like a language’ (Lacan 1981/1997, p. 167). It is an 

amalgamation of the myriad of failed attempts to answer these key ontological 

questions such as ‘who am I?’ or ‘who am I to you?’ or ‘what do you want from me’ 

or ‘what do I want’ or ‘what is it to be a man/ woman’ (Lacan 1981/1997, p. 171–

172). Manifestations or “returns” of that which is repressed, foreclosed or disavowed 

such as anxiety, slips of the tongue, dreams, fetishism, hallucinations, and paranoia 

are metaphors or metonyms for that which was relegated to the unconscious. The 

unconscious ‘obeys a kind of grammar, that is, a set of rules that governs the 

transformation and slippage that goes on therein’ (Fink 1995, p. 9). Just as the 

                                                 
37 Lacan uses the concept “Law” to describe the operation of signification and its consequences such as 

the prohibition of foundational enjoyment and the splitting of the subject.  
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conscious contents of subjectivity are other people’s ideals, desires, laws, language 

and so on uniquely configured in each subject, the unconscious contents of 

subjectivity also derive from other people. For this reason Lacan calls the unconscious 

‘the discourse of the Other’ (1973/1998, p. 145). The unconscious could therefore be 

described as the underside or underbelly of the Symbolic. 

 

Since Freud’s writings on the unconscious and the defence mechanisms critical 

theorists have utilised these ideas and Lacan’s developments to analyse the 

persistence and adherence to hierarchical, violent and exploitative social relations.38 

Each clinical structure provides a mechanism for thoughts and experiences that 

expose the lack in subjectivity and the Symbolic to not form part of the conscious 

component of subjectivity. Neurotics can repress these thoughts and experiences, 

perverts fetishize objects and stage rituals to avoid confronting them, and psychotics 

do not have the linguistic tools to even recognise them. The defence mechanisms are 

integral to the operation of fantasy outlined in the previous chapter. Contingent and 

historic discourses, practices, objects and concepts could not be ascribed a sublime, 

universal and ineffable status without the mental processes to deal with the regular 

experiences that expose the incongruences, insufficiencies and artificiality in 

ideological beliefs. Repression, foreclosure and disavowal are therefore relevant to 

the critique of ideology. It is beyond the scope of this chapter to investigate the 

relationships between all three defences and ideology. As neurosis is the most 

common clinical structure I will focus on repression.39  

 

Repression and ideology 

 

There is a modest body of literature examining the relationships between repression 

and ideology (see Žižek 1989/2008; Alcorn 1994; Billig 1999; Johnston 2008 and 

Stavrakakis 2007). Repression allows neurotic subjects to not see what is in front of 

                                                 
38 See, for example, Fromm 1941/1984; Reich 1933/1972; Marcuse 1955/1987; Adorno and 

Horkheimer 1944/1997; Zizek 1989/2008; Vadolas 2009; Wright 2013; Stavrakakis 2007; Sharpe 2004 

and Johnston 2008.  

39 For a discussion of psychosis and ideology see Zizek 1991 and Sharpe 2004. For a discussion of 

perversion and ideology see Vadolas 2009 and Wright 2013.  
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them.40 Where a signifier exposes the lack in subjectivity it is ‘elided from the 

signifying chain’ (Evans 2006, p. 168). The result is that ‘[e]ven when the missing 

knowledge is produced and placed in front of the subject, the consciousness of the 

subject seeks to deny, misinterpret, or dismiss such knowledge’ (Alcorn 1994, p. 35). 

Repression cannot be accomplished in a single act and must be routinely reproduced 

(Billig 1999, p. 324).  

 

Repression can allow subjects of ideologies to avoid confronting the violent, 

hierarchical and oppressive aspects of one’s beliefs. In Freud’s words, ‘[i]t is only 

repression that makes the sediment of hostility, which is present in every collective 

formation, escape our perception’ (Stavrakakis 2007, p. 194). Moreover, repression 

facilitates belief in the face of experiences and information demonstrating the 

paradoxes, contradictions, gaps and exploitative nature of ideological discourses. It 

follows that we should find evidence of repression in successful ideologies. As 

Marshall Alcorn Jnr writes: 

An ideology would be most powerful not through its ability to produce unitary 

meaning but through its ability to manage repression and thus “contain” 

conflict. Ideologies, in short, are able to make suffering seem desirable 

because they have strategies for generating analytic resistance to knowledge. 

Ideologies work precisely by generating repression, generating resistance to 

knowledge, and generating a form of subjectivity under which undesirable 

conditions seem worthwhile, pleasant, and unavoidable. If ideologies do not 

exclude certain packages of knowledge and prescribe certain modes of 

suffering as desirable “containments” for conflict, they fail to control the 

ruptures within self-structure and thus fail to provide directives for social 

organization (1994, p. 39). 

In my view an exemplar of an ideology generating analytic resistance to knowledge 

by incorporating repression into the core of its belief system is Christianity. 

 

                                                 
40 It is the signifier that is excluded from consciousness in repression (Lacan 1973/1998, p. 218). 

Repression is not simply blocking something the subject does not want to know but removing from 

consciousness that which threatens the very existence of the subject (Alcorn 1994, p. 34). Put 

differently, the conscious element of the subject is a chain of signifiers and so anything that threatens 

this chain by exposing its incompleteness threatens the existence of the subject. 
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The exclusion of knowledge and experiences capable of exposing the lack in 

ideologies is central to Christianity through the concept of faith. An illustration of the 

intimate relationship between faith and repression can be found in advice given to 

Christians with wavering faith. The website ProjectInspired.com designed as an 

advice website for young Christian women provides a detailed example. In an article 

entitled ‘8 Ways to Renew Your Faith’ the website advises its more than 125000 

followers to: 

Select music, movies and books carefully. The media plays a major part in 

turning our focus away from God and toward Godless ideals. It’s full of 

violence, promiscuity, deception and so many other unchristian elements. And 

the truth is that, consciously or unconsciously, you instill within you the media 

you consume, whether music, movies or books. This is why selecting 

Christian media helps you turn back to Christ and renew your faith (Gaoutte 

2014, p. 1). 

The article goes on to advise young Christian women to ‘choose your friends wisely’ 

as spending time with unbelievers will damage one’s faith quoting ‘[b]ad company 

ruins good morals’ in support of this advice (1 Corinthians 15:33). It seems to me that 

such counselling alongside other passages from The Bible such as ‘[t]rust in the Lord 

with all your heart, and do not lean on your own understanding’ (Proverbs 3:5) 

normalises repression amongst Christian subjects. In doing so the habitual and 

repetitive nature of repression is solidified as ‘others are enrolled so that the 

repression is socially accomplished’ (Billig 1999, p. 325). Christians are provided 

with a justification and template for repression.   

 

A further example of habitual repression in Christianity can be found in the expulsion 

of the historic and artificial origins of The Bible from consciousness. The turbulent 

origins and lack of consensus as to the contents of The Bible make belief in its 

universality and divine origins very difficult to sustain and so must be repressed. 

There is no version of The Bible universally accepted amongst Christians either in the 

present or historically. The contents of The Bible have been subject to continual 

debate, revision, censorship, editing and numerous translations. Some of The Bible’s 

contents that still remain in certain versions were included based on misinformation. 

This includes an anthology of love poems called ‘Song of Songs’ mistakenly thought 

to have been authored by King Solomon, the book of Daniel which was thought to be 



 188 

much older than it was when first included, and the book of Esther which was a 

popular romance myth in ancient Babylonian that is not remotely religious 

(McDonald 2010, pp. 3–5). The earliest editions of what is generally believed to be 

the earliest gospel, that of Mark dating from the fourth century, does not mention the 

resurrection of Jesus and it is likely that this story was added centuries after Jesus’ 

death (McDonald 2010, p. 63). The four gospels decided to be the true gospels (there 

were over eighty gospels competing for this position) give conflicting views on Jesus’ 

ancestry, disagree on the death of Judas, provide differing accounts of Jesus’ trial and 

the discovery of Jesus’ open tomb (McDonald 2010, pp. 56–59). Jesus’ miracles 

become more impressive and Jesus takes on more godly characteristics in later 

gospels (McDonald 2010, p. 59). The vast array of contradictions, mistakes and 

revisions in The Bible arguably shows its artificiality. However, readings from The 

Bible in Christian churches are typically followed by the ritualistic declaration, ‘this is 

the word of the Lord.’ In doing so the human and historic sources of The Bible are 

habitually and collectively repressed to maintain the illusion of a metaphysical author. 

This reliance on metaphysics and abstractions allows for the projection of the 

universality of Christianity as explained in Chapter Three. As such repression appears 

to be at the heart of Christian belief.   

 

In my view the same process of repetitively repressing the origins of a text to project 

its universality present in Christianity can be seen in belief in the universality of the 

human rights declared in the Universal Declaration of Human Rights (‘UDHR’). A 

common perception of the UDHR is that it has no single author/s, is the product of the 

unanimous consensus of all United Nation states which represented the desires of 

most if not all of the world’s population, and is therefore unchallengeable on the basis 

of its origin (Normand and Zaidi 2008, p. 140; Hadjor 1998, p. 366; Tomuschat 2008, 

p. 74). As Janet Madigan writes, ‘today academic journals, library shelves, and UN 

documents are crammed with various explanations of the universality of human 

rights’ (2007, p. xiii). The universality of human rights is generally based on the claim 

that the UDHR is the product of a consensus of wide-ranging worldviews (see, for 

example, An-Na’im 1992; Mayerfeld 2009; Chan 1999; De Bary and Tu 1997; 

Donnelly 2003; Keown et al. 1998; Taylor 1996; and Cohen 2004). It is true that the 

drafting process was extensive and a vast array of submissions were made by NGOs, 

activist groups and nations with differing religions, cultures, economic systems and so 
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on. However, approximately one fifth of the world was unrepresented during the 

drafting of the UDHR. In 1948 the United Nations had a mere three African members 

(Egypt, Ethiopia, and Liberia) and only 11 Asian states (Afghanistan, Burma, China, 

India, Iran, Iraq, Lebanon, Pakistan, Philippines, Syria, and Thailand) (Tomushat 

2008, p. 74). Moreover, fierce debates arose during the drafting process regarding the 

nature and contents of what are now often seen as “universal” rights. Significant 

points of difference included whether rights were derived from a god/s, from natural 

law, from being human, or from an authority like the state; whether rights take 

precedent over the state or whether state sovereignty is more important than rights; 

whether rights should be viewed as individualistic or collectivist in nature; whether 

rights should be legally binding; and what constitutes a human right (see Lauren 

1998, Ch 7; Normand and Zaidi 2008, Ch 6). In a particularly heated moment ‘the 

Soviet Union accused the United States of being a hypocrite of the worst sort by 

talking boldly about human rights, yet at the same time violating the fundamental 

civil and political rights of its black citizens guaranteed by its own constitution,’ and 

called Eleanor Roosevelt a ‘hypocritical servant of capitalism’ (Lauren 1998, p. 228). 

 

The lack of consensus is further highlighted in the opposition governments had to the 

inclusion of what are now viewed as “universal” rights. The U.S. attempted to block 

the rights protecting employees in Article 2341 which was believed to act against the 

interests of the United States, strongly opposed the inclusion of economic, social and 

cultural rights, and disagreed with the inclusion of the word ‘alone’ in Article 29(1) 

which states, ‘[e]veryone has duties to the community in which alone the free and full 

development of his personality is possible’ (Hadjor 1998, p. 364; Normand and Zaidi 

2008, pp. 186–188; James 2007, p. 134). The right to a standard of living adequate for 

the health and well being of individuals and of families, including food, clothing, 

housing and medical care in Article 25 was opposed by Britain and the U.S. (James 

2007, p. 148). These two superpowers also attempted to block the inclusion of an 

individual’s right to resist oppression and tyranny according to Roger Normand and 

Sarah Zaidi as it threatened British rule in its colonies and the hegemonic role of the 

U.S. in settling international disputes (2008, p. 186). Originally the right to resist 

                                                 
41 Article 23 embodies the right to choose employment with just and favourable conditions and equal 

pay for equal work.  
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oppression was included as a standalone right (Article 27 in John Humphreys first 

draft) but under the influence of the U.K., the U.S. and the Soviet Union the language 

was weakened and the right was ‘buried in the preamble’ available only in the 

absence of human rights protection (Normand and Zaidi 2008, p. 186).  

 

Early drafts of the UDHR included rights that could have been perceived as universal 

today but were rejected in later drafts. One draft of the UDHR included the statement 

‘each citizen should regard it as an honour to take part in military service’ (Normand 

and Zaidi 2008, p. 182). A majority of the Third Committee agreed that the passage in 

the preamble, ‘[a]ll men are endowed by nature with reason’ should actually read 

‘[a]ll men are endowed by their Creator with reason’ (Normand and Zaidi 2008, p. 

186). The Secretariat Draft included rights of minorities but ‘few states were willing 

to allow external scrutiny of such a sensitive subject matter’ and so this was excluded 

from the final draft (Normand and Zaidi 2008, p. 188). Finally, without the influence 

of Indian representative Hansa Mehta Article 1 would currently read ‘All men are 

born free and equal’ as opposed to ‘All people are born free and equal’ (Jain 2005, p. 

20). It follows that what are now viewed as universal rights could very easily have 

been quite different and even following the debates and amendment process many 

governments were dissatisfied with the contents of the UDHR.  

 

The completed UDHR was presented to the 1948 September–December General-

Assembly of the United Nations to be voted on and even at this late stage many 

countries voiced concerns about what are now generally considered “universal” 

rights. The Netherlands criticised the failure to refer to the divine origins of human 

dignity, Belgium criticised the ordering of the articles, Canada attacked the vague and 

imprecisely worded text, and Egypt argued that there was a lack of acknowledgement 

of Islamic practices (Normand and Zaidi 2008, p. 179). All six Soviet Union states 

were so critical of the resulting set of rights that they abstained from voting with 

representative Andrei Vishinsky disparaging the UDHR as a ‘collection of pious 

phrases’ (Glendon 1998, p. 1174). South Africa abstained from voting to protect 

apartheid and Saudi Arabia abstained to protect its theocracy. The remaining 48 

countries unanimously voted for the declaration. In light of the debates in the drafting 

process it is difficult to conclude that this was done because the UDHR embodied 

universal rights. As Paul Lauren writes, ‘the majority of members decided that, 
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despite all of the other difficulties and problems that confronted them, so much had 

been invested and too much was at stake to allow this opportunity to pass’ (1998, p. 

233).  

 

The universality of the contents of the UDHR is not only questionable due to the lack 

of consensus as to what constitutes a human right but also due to the power politics 

that determined the outcomes of many of the debates. A number of historians and 

legal scholars view the drafting process as political and conclude that the resulting 

declaration reflected the values and interests of the most powerful states (Evans 2005; 

Hadjor 1998; Normand and Zaidi 2008; Mutua 1996; Douzinas 2007). A common 

argument is that the declaration universalises the values of “Western” liberal 

democracies (see Mutua 1996; Leary 1990; and Evans 2005). Two arguments are 

typically put forward to support this position. Firstly, it is asserted that the 

Commission on Human Rights largely controlled the content of the UDHR and its 

members reflected “Western” values as the only representatives on the commission 

from “non-Western” countries – Change Peng-Chung of China and Charles Habib 

Malik of Lebanon – had attended university in the United States and took 

“Westernised positions” (An-Na'im 1990, p. 350; Mutua 1996, p. 606; and Leary 

1990, p. 20). On this issue I agree with Stephen James’ critique of the ‘dangerous, 

misleading homogenisation’ in the term “Western” and the cultural determinism 

implicit in the view that one cannot evaluate or transcend the culture in the location of 

one’s university education (2007, p. 127).  

 

The second common argument put forward in support of the political nature of the 

UDHR is that its contents reflected the interests of the U.S. due to its dominant 

economic position following the Second World War. Paul Evans advances this 

argument most forcefully writing: 

The postwar economic potential of the United States was greater than any 

other country. U.S. interests held more than 70 per cent of global financial 

assets and manufacturing output nearly doubled between 1938 and 1946, 

while other industrialized economies either declined or stagnated. To exploit 

this historic opportunity, the United States sought to establish a new postwar 

world order safe for American export of goods and capital… Supporting 

human rights as a universal principle – as a symbol of solidarity related to 
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ideas of universal freedom and lasses-faire – offered the potential to resolve 

some of these problems by mobilizing public support for a new international 

political and economic order with the United States actively at its centre 

(2005, p. 18). 

Evans asserts that the hegemony of the U.S. ensured that the declaration was not only 

Western but also specifically reflected liberalist and capitalist values: 

By defining human rights as that set of rights associated with liberalism, the 

United States sought to project its sphere of influence over a much wider area 

and to gain access to world markets. As the new economic and moral leader of 

the emerging postwar order, the United States sought to legitimate its role and 

thus justify intervention whenever and wherever others failed to act according 

to the interest of American capital. Crucially, the success of the project rested 

upon gaining popular support for a set of civil and political rights associated 

with liberalism, or more accurately, with that particular set of rights already 

enshrined in the Constitution of the United States of America (2005, p. 18). 

Such a damning critique of the UDHR requires further examination and therefore 

what follows is an overview of the evidence supporting and refuting Evans’ claims.  

 

There is some support for the view that the UDHR at least in part embodied the 

desires of the U.S. government acting in its own self-interest. In the First Session of 

the 1947 eight-state drafting committee the British proposed a legally binding 

international bill of human rights (Morsink 2000, p. 8). The majority of states agreed 

that the UDHR should be legally binding as, in the words of Indian delegate Hansa 

Mehta, ‘unless it is binding on the states Members of the United Nations it will have 

no meaning’ (Lauren 2013, p. 217). Alongside the Soviet Union the U.S. was 

instrumental in ensuring that the UDHR was not a legally enforceable treaty. Records 

of discussions in the U.S. National Archives reveal that Eleanor Roosevelt was 

instructed to focus her attention on a declaration of principles where the U.S. 

government felt ‘on safer grounds’ and that any discussion about legal commitments 

and enforcement ‘should be kept on a tentative level and should not involve any 

commitments by this Government’ (U.S. National Archives 1947 in Lauren 1998, pp. 

232–233). At the time of the drafting of the UDHR the U.S. had a legally sanctioned 

system of apartheid. The desire to ensure that African-Americans had no international 

cause of action against the U.S. government for this horrific regime was likely one 
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motivating factor behind the U.S. position. While the legality of the UDHR was 

intensely debated, in the end ‘superpower opposition was crucial in overcoming a 

strong consensus, in both the CHR [Committee on Human Rights] and the public at 

large, for adopting a single bill of rights’ (Normand and Zaidi 2008, p. 140). This is 

significant as the lack of enforcement is the principal factor in blunting what could 

have been a powerful practical tool for social justice. As Douzinas explains: 

The promotion of morality and the defence of sovereignty, two allegedly 

antagonistic principles, served two separate agendas of the great powers: the 

need to legitimise the new world order through its commitment to rights, 

without exposing the victorious states to scrutiny and criticism about their own 

flagrant violations (2007, p. 28). 

The lack of legal enforceability is clearly in the interests of governments and not 

oppressed peoples, and demonstrates the political nature of the drafting process and 

resulting declaration.  

 

Beyond the legal enforceability of the UDHR there is conflicting evidence as to the 

extent of U.S. influence on its contents. On the one hand Normand and Zaidi provide 

the following account: 

Given Mrs. Roosevelt’s guiding hand, the declaration was certain to be cast in 

a distinctly U.S. manner. At the end of the first CHR session, a U.S. 

government report noted that its positions were accepted on all points. Later, 

at the end of the third session of the commission, another State Department 

memo noted that of thirty-three articles, twenty-four passed exactly or almost 

exactly to their specifications, seven passed in part, and only two failed to 

conform to U.S. wishes (2008, p. 182). 

It is difficult to assess the truth of this claim given that Normand and Zaidi do not 

provide the State Department memos. Other accounts of the drafting process offer 

opposing views. For example, Lauren’s overview of the Third Committee contradicts 

Normand and Zaidi’s account: 

Here, representatives of over fifty nations, including some of the same 

individuals who served on the Commission on Human Rights, participated in 

nearly ninety meetings that considered one hundred and sixty-eight different 

resolutions containing amendments and took nearly 1,400 separate votes. 

Here, too, non-Western and smaller nations presented powerful voices. 
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Knowing of their significant impact on including human rights provisions in 

the Charter, they were determined to be active participants and ardent 

advocates for their own views once again. They came from Asia, the Pacific, 

the Middle East, Africa, Europe, and Latin America, representing an 

incredibly wide range of religious, philosophical, political, and cultural 

opinion (2008, p. 219). 

Similarly, Johannes Morsink writes that although Canadian representative John 

Humphrey and French representative Rene Cassin completed the first drafts of the 

UDHR, the amendment process was ‘a very inclusive one’ (2010, p. 28). It is also 

clear that the economic and political rights opposed by the U.S. stemmed from diverse 

sources including socialism:  

The economic and social rights in the UDHR are the result of wide-ranging 

influences and support: including social-democratic and socialist ideas, the 

revolutionary experiences of the eighteenth, nineteenth and twentieth 

centuries, the ILO and other international and transnational organizations, 

Latin American constitutional experience, and even American experience 

(despite subsequent official state resistance to the rights). The principal 

drafters René Cassin (France) and John P. Humphrey (Canada) were 

committed to many socialist and social-democratic values. The reformed Latin 

American constitutions of the 1930s and 1940s, as well as the Mexican 

constitution of 1917, became useful models for Humphrey, as did draft human 

rights bills from Panama, Chile and Cuba. There is also a significant overlap 

between the provisions of the UDHR and the Latin American Bogotá 

Declaration (1948) (James 2007, p. 144). 

There are therefore two polarising positions in the literature regarding the political 

influence of the U.S. On the one hand are the critics claiming that the UDHR almost 

purely reflects U.S. interests, while on the other hand are commentators who view the 

UDHR as embodying universal human rights due to the inclusive nature of the 

drafting process. In my view the evidence suggests that the truth lies between these 

two extremes and that both positions are arrived at and maintained through repression.  

 

As the previous chapter outlined, human rights often are attributed a sublime status 

capable of filling the lack in subjectivity. Through the belief that human rights are 

universal some subjects of human rights discourses can maintain an unchanging 
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object cause of desire. This can provide an endless source of enjoyment so long as 

nothing exposes the lack in human rights. The well-documented lack of consensus as 

to what constitutes “universal” rights and the influence powerful nations acting in 

their own self-interest had on the UDHR expose the lack in human rights and must be 

repressed to maintain the enjoyment rights bring to subjects. In my view repression 

provides an explanation as to the widespread lack of critical engagement with the 

problematic elements of the drafting process.42 Many texts and articles that discuss 

the UDHR are silent on the drafting process (see, for example, Walden 2004; Cottier, 

Pauwelyn and Burgi 2005; Donnelly 2007; Coty 1968; Smith 2010; Steiner and 

Alston 1996; Davidson 1993; Vincent 1991) or provide an apolitical account of the 

drafting process (see, for example, Morsink 1999; Cardenas 2011; Glendon 1998; 

Gold 1997; Smith and Anker 2005; Forthsye 2000). Information on the turbulent 

origins of the UDHR is in the public domain and is vital to an understanding that the 

contents of rights are contentious and changeable. The lack of reporting on this 

important issue evidences a collective repression in my opinion.  

 

Some advocates of rights go further and explicitly attack the argument that the UDHR 

reflects the values and/or interests of powerful nations. For example, consider the 

following assertion by K.P. Saksena in a forward to a textbook on the development of 

human rights: 

There is an incredibly widespread assumption that ‘human rights’ is a Western 

concept, meant for a certain group of people and not for all human beings, 

universally. This is sheer political propaganda perpetuated by Third World 

leaders with vested interests. In fact, the genesis of the concept of human 

rights could be traced back to the dawn of civilisation, when man first started 

living in groups. (1989, p. ix)  

The claim that human rights derived from ‘the dawn of civilisation’ overshadows the 

development of human rights by identifiable authors living in and reflecting particular 

historic and cultural values. A similar argument is made by Georgette Coty who 

writes, ‘human rights are not new – we have not invented them… We can only re-

declare them’ (1968, p. 1).   

                                                 
42 The lack of critical engagement with the drafting process of the UHDR has been noted by Hadjor 

1998, p. 366; Tomuschat 2008, p. 74; Normand and Zaidi 2008, p. 140; and Evans 2005, p. 35. 
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The repression of the historic origins of human rights in arguments like Saksena’s 

facilitates belief in their universality. The UDHR ‘is already showing signs of having 

achieved the status of holy writ within the human rights movement’ and this would 

not be possible without repression (Glendon 1998, p. 1153). This process is similar to 

the repression of the history of The Bible outlined above. In my view without 

repression The Bible nor the UDHR could be viewed as housing universal principles. 

As Normand and Zaidi write, ‘it is an irony of history that the UDHR has gained the 

reputation of expressing the unanimous consensus of the international community 

concerning fundamental moral principles, for its drafting history was fraught with 

ideological rivalries, practical disagreements, power politics, and numerous 

compromises’ (2008, p. 140). 

 

Repression is also arguably behind the conclusions of some of the staunchest critics of 

the UDHR. The conclusion that the U.S. had the capacity to control the contents of 

the UDHR or that it was a purely Western construct could not be maintained without 

repression. The amendment process and the resulting changes to Humphrey and 

Cassin’s drafts, as well as the inclusion of economic, political and cultural rights 

opposed by the U.S., demonstrate the problems with this extreme position. The 

extreme position of some critics not only overlooks the failures of the U.S. to secure 

its interests in the UDHR but the opposition the U.S. government often had towards 

international human rights and that ‘a diverse human rights regime at the international 

level was achieved at times despite American and Western resistance to it’ (James 

2007, p. 131). The depth of research in the works of Paul Evans, Makua wa Mutua, 

Virginia Leary, Roger Normand and Sarah Zaidi makes it difficult to believe that the 

authors did not encounter material opposing their inflated understanding of U.S. or 

Western influence. While there is merit in critically examining the drafting process 

the simplified accounts in these works damage the credibility of this very important 

endeavour. Critics, like advocates of the universality of human rights, obtain 

enjoyment from fantasies of completeness. Inflating the influence of powerful states 

provides critics of the UDHR with a sublime object that can be constantly analysed in 
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order to sustain the desire of the critic.43  

 

The repression inherent in both extreme positions relating to the universality of the 

UDHR can serve ideological ends. Ignoring the political and turbulent origins of the 

UDHR in order to project its universality is problematic. So long as knowledge of the 

ways governments use international instruments to enforce their self-interest is 

restricted to a small body of academic critics this process will continue. Advocates of 

the universality of the UDHR who ignore the political elements of the drafting 

process thus implicitly contribute to the maintenance of social stratification. The 

perceived universality of the contents of the UDHR also restricts the desire and ability 

to develop the declaration to increase its capacity to eliminate social hierarchies. The 

enshrinement of the rights in the UDHR can defuse discussion as to what should 

constitute a human right today and whether that proclaimed in 1948 should retain its 

place in the declaration. For example, the androcentric language of the UDHR44 is 

already out-dated and highlights the pervasive sexism of the late 1940s45 that remains 

attached to the UDHR today (see Nash 2002; Pateman 1989; Rhode 1989; Gattens 

1991; Charlesworth 1994). The UDHR should be redrafted to ensure gender neutrality 

but the celestial status of the document makes this very difficult. Advocates of the 

universality of the UDHR can consequently stifle what should be an ongoing public 

debate as to the nature of human rights and ensure that the UDHR will become 

increasingly archaic. Furthermore, if we desire a future where particular principles 

such as the prohibition on torture are adhered to globally then state sovereignty must 

be devalued. So long as the UDHR is viewed as universal and therefore eternal and 

                                                 
43 It must be noted that this work is no exception and it is quite likely that I have unconsciously 

repressed information contradicting my conclusions to sustain enjoyment in this and all previous 

chapters.  

44 The androcentric language of the UDHR includes Article 1 which refers to the ‘spirit of 

brotherhood;’ Article 8 which states ‘the fundamental rights granted him by the constitution or by law;’ 

Article 12 which refers to ‘attacks upon his honour;’ Article 17 which states, ‘no one shall be 

arbitrarily deprived of his property;’ the statement ‘manifest his religion’ in Article 18; Article 23 

which states ‘the protection of his interests;’ Article 25 which states ‘himself and his family,’ and 

Article 29 which refers to ‘his personality.’  

45 During the drafting process Denmark, the Dominican Republic, and India fought to have rights 

expressed in gender-neutral language though were largely unsuccessful. See Lauren 1998, p. 224.   
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unchangeable the problem of enforceability will likely persist. Finally, the repression 

of the high degree of international co-operation leading to the UDHR in the extreme 

positions of some critics can also operate ideologically by reducing confidence in the 

capacity for future international collaboration. In these ways repression is integral to 

the maintenance of the ideological fantasies associated with the UDHR.  

 

The return of the repressed and traversing ideological fantasies 

 

Lacanian subjectivity not only explains how ideological fantasies can be sustained 

through repression but also is instructive on how such fantasies may be disrupted and 

abandoned. Repression is never absolute – that which is repressed “returns” in 

ruptures of consciousness such as anxiety, dreams, slips of the tongue and the like. In 

Lacan’s words a symptom ‘is the signifier of a signified that has been repressed from 

the subject’s consciousness’ (1966/2002, p. 232). Psychoanalysis centers on providing 

a framework for individuals to uncover the unconscious sources of symptoms and so 

is predicated on the return of the repressed and the capacity for individuals to traverse 

their fantasies. As Adrian Johnston outlines:  

A certain reading of Lacan gravitates toward a stoical “ethics of the Real”: 

after “traversing the fantasy” and undergoing “subjective destitution” through 

Lacanian psychoanalysis, subjects learn to accept their dissatisfaction, lack, 

unhappiness, and so on. The analysand realizes that dysfunctionality isn’t a 

result of contingent pathologies, but is instead the necessary, default modus 

operandi of the libidinal economy. This realization transforms the pathos of 

neurotic suffering into the banality of quotidian frustration by prompting 

subjects to renounce their fantasies of a jouissance à venir, that is, to stop 

torturing themselves by measuring actual pleasure and pain against the 

backdrop of an unrealistic, impossible standard. (2009, p. 107) 

The fragmented and split subject of ideology is unable to permanently or absolutely 

repress that which exposes the lacking and contingent nature of sublime objects of 

ideology such as the ethereal status attributed to The Bible or the UDHR. The lack at 

the heart of subjectivity can serve as a mechanism for the breakdown of ideological 

constellations. However, this “abyss of freedom” as Žižek calls it following Schelling 

necessitates the destruction of identities and so can be traumatic. ‘The veil of 

repression cordoning off the unconscious conceals… the true extent of one’s 
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defensively obfuscated autonomy, a freedom that people surprisingly often find 

frightening and unsettling’ (Johnston 2008, p. xxv).  

 

The unconscious not only facilitates repression but is also a site that can lead to brief 

instances of radical agency. This means that the subject as understood by Lacan ‘is 

neither the knowing agent nor the dupe of ideology (or of a dominant discourse or 

social formation), which conceptions assume a certain determinism respectively’ as 

Lacanian subjectivity ‘avoids both the illusion of autonomy, by acknowledging the 

force of discursive or ideological formations, and the illusion of domination, by 

acknowledging the failures of social formations in the contradictory, unpredictable 

subject of the unconscious’ (Caudill 1994, p. 726). Lacan’s concept of fantasy 

expounds the appeal of ideologies; the concept of repression explains how these 

fantasies are maintained against contradictory evidence and/or experiences; and the 

return of the repressed offers an insight into how this process can become unbearable 

and reconfigured by the instigation of a new object cause of desire or occasionally 

broken by traversing the fantasy.  

 

To return finally to the UDHR it is material to consider some of the consequences of 

the fantasy of the universality of human rights and how this may be traversed. By 

repressing the lack of consensus and turbulent aspects of the drafting process human 

rights discourses obfuscate the destabilising yet creative force at the heart of symbolic 

constructions. As outlined in Chapter Six the antagonisms, paradoxes and 

contradictions in rights cannot be overcome. By repressing this fact human rights 

discourses not only doom the UDHR obscurity and obsolescence in the future but also 

overlook the radical freedom that resides in the Real. In other words, by confronting 

the lack in rights one is open to continual radical reformations of rights necessary for 

combatting social stratification as it develops alongside our understanding of it. The 

question that remains to be answered is how could human rights discourses develop to 

traverse the fantasy of universality and tap into the creative force in radical 

negativity? As Yannis Stavrakakis writes: 

What is needed then is a reorientation of the way we construct our theories 

and conduct our analyses. Instead of repressing the recognition of their limits, 

of their ultimate failure to capture the real – this is the standard reductionist 

theoretical strategy – we can start incorporating this destabilising element 
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within our theories. Instead of repressing the paradoxical relation, the tension 

between knowledge and experience that marks our lives, we would be 

probably better off acknowledging this tension, repeatedly inscribing the 

limits of theoretical discourse within its own symbolic fabric. In that sense, 

beyond the banality of normal science, a science which limits itself within the 

field of banal experience, Lacanian theory introduces the idea of a permanent 

scientific revolution. (2007, p. 10) 

By openly acknowledging the fundamental limitations of rights, human rights 

discourses could incorporate Lacan’s permanent scientific revolution allowing for a 

continuous reformulation of the contents of the UDHR and how these rights are 

enforced or protected. In doing so the UDHR could embrace what is truly universal – 

the void at the heart of language, subjectivity and therefore rights – and utilise this in 

the ongoing struggle to build a global community free from social stratification.
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Conclusion 

 

Social stratification is a complex problem deserving of a complex line of critical 

inquiry, and the concept of ideology is essential in this task. The concept of ideology 

has undergone much criticism including essentialism, historicism, universalism, 

idealism, rigidity, the overcoming of contradictory distinctions between left and right, 

the globalisation of capitalist liberal democracies, the lack of a coherent set of ruling 

ideas, the lack of a homogenous ruling class, the inability of the critic to stand outside 

of ideology, and the breakdown of the dominance of traditional sources of ideology in 

late capitalism. In my view this thesis demonstrates that none of these criticisms 

undermine the concept of ideology and instead offer valuable insights that can be used 

to improve the concept’s analytical rigor. One does not need a stance of absolute 

objectivity, or universality, or pure negation to deem something as ideological. 

Neither does one need to show evidence of a single ruling class, or a rigid and widely 

believed set of ideas to demonstrate the existence of ideology. The founding point for 

the critique of ideology as defined in this thesis is social stratification, which can be 

verified empirically.  

 

Social stratification describes the systemic economic, cultural and political benefits 

some groups of people obtain at the expense of others. The concept incorporates 

systemic and institutional forms of oppression such as the exploitation of employees 

through capitalist production, but is not limited to an analysis of class and can 

describe localized hierarchical social relationships. Social stratification must be 

thought of as fluid and changing, and while a scholars’ method of defining social 

stratification is surely influenced by personal experiences and dominant cultural 

norms this does not hinder the usefulness of the critique of ideology. By having social 

stratification as the founding point for the critique of ideology the claims that the 

concept is crudely Marxist, historic, idealist, relies on universalism or must be done 

from an impossible position outside of ideology are avoided.  

 

Much of the criticisms aimed at the concept of ideology stem from the failure of 

theorists to adequately define the concept. This is particularly so in legal theory where 

scholars frequently adopt a crude instrumentalist definition of ideology, or utilise only 

fragments of Marx’s writings on ideology, or, most commonly, offer no definition at 
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all. If ideology is viewed, following Žižek, as a multi-faceted concept it can provide a 

sophisticated explanation of how legal practices, norms and symbolism assist in the 

maintenance of social stratification. Žižek claims that ideology incorporates three 

interrelated and interdependent axes – discourses, spontaneous beliefs and materiality. 

This thesis extends Žižek’s definition of ideology to include what I call the 

unconscious axis of ideology. This definition provides a useful and unique 

methodology for revealing many intimate connections between social stratification 

and law in liberal democracies. 

 

In Chapter 3 the first axis of ideology was applied to law. The classical Marxian 

thesis that the dominant ideas of each epoch are the ideas of a ruling class still rings 

true today, though only tells part of the story. It is clear that privileged lawyers, 

politicians, judges and academics influence our understanding of key concepts such as 

equality and freedom. By defining these concepts abstractly and individualistically a 

dominant discourse is permeated that allows people to proclaim that liberal legal 

systems ensure equality and freedom. Yet the reality is that social stratification is rife 

in liberal societies and law does little to remedy it. One reason why social 

stratification goes largely unchallenged is that the potentially egalitarian and 

revolutionary concepts of equality and freedom are colonised by abstract 

individualism. The result is that liberal legal definitions of equality and freedom 

actually assist in ensuring the prevalence of inequality and oppression by masking it 

and limiting widespread understandings of what equality and freedom could look like. 

In these and many other ways legal discourses can operate ideologically.  

 

The production of legal ideology is not restricted to a ruling class but finds sources in 

all people from all walks of life. For example, we all spontaneously view bananas and 

billable hours as distinct from the conditions of their production in the exchange of 

commodities. This allows the systemic exploitation involved in the production of 

these commodities to disappear from view at the time when it should be most on our 

minds. In everyday experiences individuals spontaneously adapt and develop 

ideological norms such as abstract individualism to new situations. The second axis 

shows that the ideological operation of law is not confined to the authoritative words 

declared in courtrooms, classrooms or casebooks but permeates daily life through 

seemingly mundane experiences such as ordering dinner or driving alone to work.  
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Legal ideology should not be thought of as only occupying discourses and ideas but 

must be manifested in material forms to be widely accepted. Žižek argues that 

contrary to the usual thesis that belief is interior and knowledge is exterior, it is belief 

that is radically exterior and is embodied in the practical, effective procedures of 

people. It is through the materialisation of ideology that people often first encounter 

ideological beliefs and through exposure to these materialisations ideological beliefs 

are formed over time. Belief, then, is merely the formal act of recognising what we 

already believe. Due to its scale and silence legal architecture is a particularly 

prominently though largely unnoticed site for the materialisation of legal ideology. In 

Chapter 5 the thesis breaks new ground by assessing the ideological function of legal 

architecture. Through the use of grand celestial design neoclassical courthouses and 

parliaments materialise the hierarchy between individuals and the metaphysical just 

like many religious buildings; represent the power and authority of law; provide legal 

systems with a time honoured disguise; and through symmetry and repetitive use of 

shapes and columns materialise a belief in the stability and order of law. In these 

ways legal architecture assists in permeating belief in the universality and eternality 

of contingent, historic and hierarchical legal relations. Postmodernist legal 

architecture furthermore materialises a cynicism towards social stratification through 

its commitment to paradoxes and open display of antagonisms, and so also operates 

ideologically.  

 

The forth axis of ideology draws on Žižekian and Lacanian psychoanalysis. In 

Chapters 6 and 7 the psychic mechanisms of fantasy and repression were utilised to 

explain why ideological beliefs are so captivatingly intoxicating, and can be 

maintained in the face of evidence demonstrating their fallacy or connection to 

systemic exploitation. We are all structurally incomplete due to the nature of 

language. This causes anxiety and our response is to elevate ideas, people or practices 

to a sublime status in order to gain a sense of completeness. This process, which 

Lacan calls fantasy, provides subjects with enjoyment, and can overshadow the 

incorrectness of these beliefs and the exploitation and violence that stems from them.  

 

Fantasy and repression are also essential for ideological norms to be perceived as 

universal and eternal. Human rights provide an exemplar here. Rights can operate as 
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the object cause of desire and provide enjoyment to subjects through the fantasy that 

they are capable of completing the subject either in the present, or in the future, or by 

blaming a scapegoat for their failures. The fantasy of rights operates ideologically 

when rights eclipse the need to alter the actual sources of social stratification. By 

providing enjoyment to subjects through the fantasy of completeness rights act in 

much the same way as the concept of god in religious discourses and the political 

party in fascist discourses. When caught in the fantasy of rights anything that 

threatens the perceived completeness provided by rights is repressed in neurotic 

subjects and forms part of the unconscious. A collective repression can be observed in 

the widespread silence on the power politics at play during the drafting of the 

Universal Declaration of Human Rights. This widely available information threatens 

the fantasy of the perceived universality of the rights declared in the UDHR and so is 

cast from the consciousness of the subjects of rights. In my view repressing the 

origins of the UDHR masks how the declaration failed to endorse a conception of 

rights necessary to stem social stratification, and how the lack of enforceability 

assisted and continues to aid the interests of the powerful. Moreover, the rights 

endorsed in UDHR must be viewed as changeable in order to correct these failures 

and redraft rights with a greater capacity to assist the exploited and oppressed. The 

repression of the turbulent origins of the UDHR is consequently ideological.   

 

Ideological legal practices and beliefs rely on the operation of all four axes of 

ideology. If social stratification is the starting point for the critique of ideology, and 

social stratification is viewed as a fluid and changeable concept, this definition of 

ideology avoids the common criticisms from postmodernists, end of ideology 

theorists, and dominant ideology thesis theorists. The four axes of ideology, as 

discussed in this thesis, provides a significant and unique contribution to the academic 

literature as a dynamic tool for understanding and combatting the prevalence of social 

stratification supported by liberal legal norms, practices and symbolism, and it is my 

hope that this thesis marks the beginning of new lines of critical inquiry into the 

ideological operation of law.  
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