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Abstract 

Alliances are novel procurement options providing governments with the opportunity 

to engage in collaborative arrangements with industry and sharing risks and rewards 

and at the same time eliminating disputes.  Most alliances incorporate unanimous 

decision-making protocols, a commercial arrangement where there is no recourse to 

the courts for dispute resolution, and a remuneration system where the contractor and 

principal share cost overruns and underruns.  This arrangement offers substantial 

benefits for the procurement of high-risk projects, but there are substantial 

disadvantages.  

The first Australian public sector alliance contract appeared as recently as 1998. 

Within a decade, the use of alliances grew to over a 100 projects worth over $25 

billion. What has sparked such overwhelming interest in this relatively new 

procurement option, and are these procurement options effective?  This empirically 

based study answers these questions by first exploring what typical alliance contracts 

look like, where they are used, and why they are used; and second, examining the 

governance arrangements of these alliances including the dimensions of 

accountability, integrity, stewardship and transparency.   

Alliances attempt to incorporate a robust governance structure with emphasis on open 

book financial reporting and the mandatory use of probity auditors and independent 

auditors. Despite these efforts, there are several failings in both the performance and 

compliance aspects of public sector governance.  In particular, this study 

demonstrates that most alliances, despite their popularity, fail to demonstrate value for 

money for the public sector, and fail to comply with other public sector governance 

objectives including accountability, integrity, and transparency. 

This study also demonstrates that alliances focus on treating the symptoms of the 

failings of conventional contracts, namely poor contract documentation, inappropriate 

risk allocation and poor estimation of project cost.  Consequently, the benefits of 

alliances are significantly overstated by alliance protagonists.  The main benefit 

provided by alliances is the ability to attract industry involvement.  The current 

undersupply of construction and engineering services is driving governments to soften 

risk allocation in contracts to ensure competitive bids are received to requests for 
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tender.  This study demonstrates that this is one of the key, but undocumented, 

reasons for governments’ use of alliances. 

This study also examines some of the criticisms raised by legal commentators on 

alliances.  These include the absence of price competition, the potential for the 

creation of fiduciary obligations, the absence of recourse to the courts should an 

alliance project go awry, the risks of deadlocks occurring as a result of the alliance no 

disputes clause and the problems created with the alliance no liability provisions and 

project insurance.  Many of these criticisms are overstated. This study demonstrates 

that the issues of fiduciary obligations, deadlocks and project insurance will not create 

any substantial risks to the public sector when embarking upon an alliance with 

industry.  Nevertheless, the alliance no-disputes provisions place the public sector in 

an inappropriate situation should an alliance participant fail to perform adequately.  

The alliance contract is largely a ‘faith based’ contract as the public sector places 

considerable emphasis on contractor representations and promises, rather than 

enforceable guarantees. 

Though current alliances fail to comply with many of the governance objectives of the 

public sector, many of these failures are also found in conventional fixed price 

contracts.  Nevertheless, fixed price contracts better demonstrate value for money and 

promote arms-length commercial relationships between governments and industry.   

The incorporation of price competition into some alliance models addresses these 

concerns.  

In concluding, this study demonstrates that alliances are appropriate for delivering 

outcomes in the public sector in some circumstances, particularly where project risks 

are extreme and competition is limited. Nevertheless, there is substantial scope for 

improving the governance arrangements of these procurement options. Accordingly, 

this study recommends improvements in how governments define and measure value 

for money, how governments treat risk in procurement, how governments consider 

market forces in procurement and how governments conduct tender evaluations. 
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Glossary 

 
Alliance - A commercial arrangement involving close collaboration, sharing of risks 

and rewards, and a framework that discourages disputes. 

Alliance Owner - The alliance customer (analogous to the principal of a project). For 

this study, the alliance owner is government.  

Competitive TOC alliance -  An alliance where tenderers are selected primarily on 

the basis of price competition.  Typically two tenderers are funded by the alliance 

owner to develop a design, target cost and schedule for a project.  The outcomes of 

this funded activity is used for the selection of the preferred tenderer after which an 

alliance is entered into for the delivery of the project in the same manner as a pure 

alliance 

Early Contractor Involvement -  Early Contractor Involvement contracts are 

contractual agreements used for the delivery of projects involving negotiated risk 

allocation using a two stage design and construct procurement model. 

Hybrid alliance -   An alliance model that deviates from a pure alliance by either: 

incorporating deadlock breaking mechanisms into the alliance, retaining liability 

between alliance participants, capping project costs, or allocating specific risks to 

alliance participants. 

Non-owner alliance participant -  The commercial participants to an alliance. Non-

owner participants are analogous to ‘contractors’. 

Open tendering -  A procurement method where all interested suppliers may submit 

a tender 

Pure Alliance -  A pure alliance is an alliance that adopts tenderer selection on a non-

price basis, has no deadlock breaking mechanisms, share all project risks and retains 

no liability between alliance participants. 

Selective tendering - A procurement method where the procuring entity determines 

the suppliers that it will invite to submit tenders
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Explanatory Notes 

Codes 

 
To maintain the anonymity of interviewees and survey participants, each person was 
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participants labelled A to E comprise public and private sector alliance participants. 
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Chapter One - Alliance Contracts: Research Aims, 
Background and Methodology 
 

‘It is never wise to enter into agreements the observance of which is doubtful.’ 
 

Niccoló Machiavelli, The Discourses, Book 1 (1517), Chapter XXII1 
 
 

Introduction 

 

This thesis explores the use of novel procurement options for the delivery of public 

sector projects.2  More specifically, this study examines the public sector’s use of 

alliance contracts and the governance arrangements for these procurement options.  

Though the Australian public sector3 has delivered over $25 billion worth of projects 

with alliance contracts,4 there has been little research5 assessing whether these 

procurement options deliver value for money within an appropriate governance 

framework.  This empirically based study addresses this by examining the governance 

arrangements of alliances and in particular, the dimensions of accountability, 

integrity, stewardship and transparency.6   The study examines whether alliance 

contracts are compatible with public sector governance objectives by exploring the 

perceived and actual costs and benefits of alliances and comparing these to those of 

conventional contracts.7   

 

                                                 
1 Translation by Max Richter, The Prince and the Discourses (1950) 177. 
2 Throughout this thesis I use the term ‘project’ to represent the delivery of capital works and major 
system upgrades. For example, ‘projects’ include infrastructure (rail, roads bridges, hospitals, water 
treatment plants), information systems, and defence systems (ships, aircraft, and weapons). 
3 Throughout this thesis I use the term ‘public sector’, ‘governments’, ‘Australian governments’, and 
‘procurement agencies’ synonymously to collectively represent the Australian federal, state and local 
governments. The term also covers Government Owned Corporations, Statutory Owned Corporations, 
State Owned Enterprises and Government Business Enterprises. 
4 John Davies, Griffith University, Alliance Demographics (2008) 
<http://www.griffith.edu.au/centre/slrc/pdf/Preliminary_Results.pdf> at 23 April 2008. 
5 See Chapter one, footnotes 86, 87. 
6 These governance principles are derived from the Australian Government,  Australian National Audit 
Office Better Practice Guide, Public Sector Governance and the Individual Officer (1999). 
7 Throughout this thesis I use the term ‘conventional’ contract or ‘conventional’ procurement option to 
refer to the class of contracts that focus on risk allocation between parties rather than risk sharing.  
Conventional contracts include construct only contracts (eg. AS2124-1992, AS4000-1997), design and 
construct contracts (eg AS4300, GC21), and project management contracts (AS4195-2002). 
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This chapter provides a definition of alliance contracts, an overview of the history of 

alliances, and a synopsis of the risks associated with these contracts.  The chapter also 

explores the broader reasons why governments rely on contract to deliver outcomes 

and what other procurement options governments may use in lieu of alliances.  It then 

outlines my central research question and the methodology adapted to address it, and 

provides a synopsis of my overall research findings, and a summary of the remaining 

chapters in this thesis.   

 

The potentially broad nature of my research question demands a focus on specific 

jurisdictions.  I specifically devoted my research to examining the use of alliances by 

the Australian public sector; hence, jurisdiction is confined to Australia. Alliance type 

contracts also appear in the United Kingdom and New Zealand. Some of my findings 

may be applicable to these jurisdictions. 

Alliance Contract Defined 

 
The term ‘alliance’8 conjures different meanings depending on the context used.9  For 

the Australian public sector, the term ‘alliance’ refers to a specific means of project 

delivery or ‘procurement option’10 where the principal and contractor work 

collaboratively to deliver the outcomes of a project. This alliance relationship is 

characterised by risk sharing and a no blame/no-disputes framework.  Here are two 

useful definitions: 

 

An ‘alliance’ may be defined as an agreement between two or more entities, which 

undertake to work cooperatively, on the basis of a sharing of project risk and reward, 

                                                 
8 For the remainder of this thesis I use the term ‘alliance’ synonymously with the terms ‘project 
alliance’, ‘alliance contract’, and ‘pure alliance’ to refer to the type of contract described in this 
section; namely a relationship with shared risks, no liability, no disputes, shared goals, and open book 
financial reporting. 
9 For example, in the United States business community, alliances are typically considered to refer to 
‘strategic alliances’, see, eg, Harvard Business School, Harvard Business Review on Strategic 

Alliances (2003). 
10 ‘Procurement option’ refers to the means of project delivery. This term is commonly used by the 
public sector along with the synonymous term ‘acquisition strategy’. For example, typical procurement 
options include: construct only contracts, design and construct contracts, managing contractor contracts 
and Public Private Partnerships (PPPs) to name but a few. See, eg, NSW Government, Procurement 

Methodology Guidelines for Construction (2005) 12-20. 
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for achieving agreed outcomes based on principles of good faith and trust and an open-

book approach towards costs.11 

 

An ‘alliance’ is where an owner (or owners) and one or more service providers 

(designer, constructor, supplier etc.) work as an integrated team to deliver a specific 

project under a contractual framework where their commercial interests are aligned 

with actual project outcomes.12 

 

These definitions suggest that a key requirement of an alliance is the formation of a 

team with common goals shared between the alliance participants. The following 

clauses from an alliance contract illustrate this point: 

The alliance participants will commit to work together to achieve the successful 

delivery of the project.
13 

The alliance participants will, for the duration of the project, collectively develop and 

deliver the project.14 

 

The other key characteristics of alliance contracts are as follows: 

 

a. Risk is shared equally between customer (referred to as the alliance owner) 

and supplier (referred to as the alliance non-owner); 

 

b. The alliance contract typically contains a ‘no-disputes clause’ which prohibits 

recourse to external dispute resolution (including litigation); 

 

c. The alliance contract precludes liability between the alliance participants for 

loss, damage or negligence; and 

 

d. All transactions are of an ‘open book format’, and all cost escalations or 

savings are shared between the parties.15 

                                                 
11 Alan Cullen, LexisNexis, Building Contracts Australia, (2005) [64,020]. 
12 Jim Ross, ‘Introduction to Project Alliancing’, (paper presented to the Alliance Contracting 
Conference, Sydney, October 2003) 1. 
13 Clause from a federal government pure alliance contract. 
14 Ibid. 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   4 

 

 

It is important to contrast an alliance contract with other forms of procurement such as 

strategic alliances, joint ventures, and partnerships. All these latter procurement 

options involve greater risk sharing than conventional contracts. Nevertheless, as I 

will show later in this chapter and in Chapter two, the alliance is built on an explicit  

‘no-disputes’, ‘no-liability’ framework, and a far greater emphasis on teaming than 

these other relationships.     

Alliance Variations 

 
Although the general characteristics of alliances can be described, there is no 

universal format or type of alliance contract in use as there is, for example, with the 

Australian Standard suite of contracts or government template contracts.16  

Nevertheless, there has been an evolution of ‘classes’ of alliance to cater for the 

particular needs of projects and the specific risk management strategies of 

procurement agencies.  

 

The most common class of alliance is the pure alliance.17 The pure alliance adopts 

unanimous decision-making processes (with no deadlock breaking mechanisms),18 

retains no process for distribution of liability between alliance partners (except for 

wilful default), relies on development of project costs after tenderer selection and 

requires all project risks to be shared.  Though the pure alliance has enjoyed 

substantial use in Australia, governments have deviated from this model to cater for 

some of the shortcomings of this contracting vehicle.  Deviations include 

incorporating price competition into target cost development, maintaining a regime of 

liability between alliance participants to facilitate the acquisition of project insurance, 

incorporating deadlock breaking mechanisms into the alliance, and allocating specific 

                                                                                                                                            
15 Andrew Chew, Alliancing in Delivery of major infrastructure Projects and Outsourcing Services - 

An Overview of Legal Issues (2004) 21(3) International Construction Law Review 320. 
16 See, eg, AS2124-1992 General Conditions of Contract; AS4300-2000 General Conditions of 

Contract for Design and Construct; NSW Government, GC21 General Conditions of Contract (July 
2003). 
17 See especially, Ross, above n 12, 1. 
18 Arguably, the alliance owner’s ability to ‘terminate for convenience’ is a pseudo-deadlock breaking 
mechanism (see Chapter two). 
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risks to alliance participants consistent with the principle that risks should be allocated 

to the party best able to manage them.19 

 

The incorporation of price competition into alliances has created a class of price 

competitive alliance dubbed the competitive Target Outturn Cost (TOC) alliance.20  

Other deviations from the pure alliance model comprise ‘impure’ or ‘hybrid’ 

alliances.21  These alliances have evolved to cater for many of the governance 

shortcomings of the pure alliance. I discuss the various types of alliances used by 

Australian governments at length in Chapter two. 

The History of Alliance Contracts 

 
Alliancing first came to prominence in the private sector, more specifically in the 

petroleum industry in the early 1980’s.22  Projects in this industry were characterised 

by large contractual risks.  British Petroleum (BP) was the first company to exploit an 

alliance contract in the ‘Andrew’s Oil Field’, North East of the United Kingdom, 

where BP decided that, ‘[o]nly by working in close alignment with contractors could 

we hope to make Andrew’s a success’.23  BP considered conventional contract forms 

inappropriate in this high-risk venture,  because conventional risk transfer strategies 

would result in exceptionally high contract contingency costs.24   

 

Alliances first appeared in Australia in the 1990’s. Early Australian alliance contracts 

included oil and gas exploration projects, notably the Wandoo Alliance in 1994 for 

construction of an oil platform in Western Australia’s North West Shelf by Ampolex, 

and the East Spar Alliance for the development of the East Spar gas field in 1996.  

These alliance contracts provided for the sharing of risks and required less upfront 

                                                 
19 See especially, Max Abrahamson, ‘Risk Management’ (1984) 1 (3) International Construction Law 

Review 241, who argues that risk should be allocated to the party best able to manage the risk. This 
tenet is tacitly acknowledged by governments; see, eg,  NPWC/NBCC Joint Working Party, No 

dispute: Strategies for improvement in the Australian Building and Construction Industry (May 1990)  
20 Also referred to as the Multiple TOC alliance.  Brad Cowan and John Davis, Development of the 

'Competitive TOC' Alliance  - A Client Initiative (2005), Sothern Pacific Alliance Network 
<http://www.alliancenetwork.com.au/white_papers.html> at 17 November 2005 
21 Ibid; James Forrest, ‘Legal Considerations of Alliance Contracts’ (paper presented at the IIR 
Alliance Contracting Conference, Brisbane 7-9 Dec 2005), 6. 
22 Chew, above n 15, 319. 
23 Terry Knott, No Business as Usual - An Extraordinary North Sea Result (1996), 14. 
24 Contingency cost (or reserve) is defined as the fees above the project estimate to cater for risk and 
uncertainty; Project Management Institute, ‘Project Management Body of Knowledge’ (3rd ed, 2004) 
375. 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   6 

 

effort in specification development.  Alliance contracts have continued to be used in 

Australia for high-risk projects such as oil exploration, novel or uncertain construction 

development and projects where the scope of work is difficult to quantify (for 

example software development projects and where project geotechnical risks are very 

high).  Despite the fact that alliances were first used by the private sector, the 

Australian government is now the largest user of such contracts. 

 

The positive reputation of alliance contracts as an improved means to manage risk has 

resulted in a substantial increase in their use in Australia in the last decade.25  The 

Australian federal, state and local governments use alliance contracts extensively to 

deliver projects such as the construction of roads, bridges, waste water treatment 

plants, aircraft modifications, and ship upgrades, to name but a few.  These alliance 

contracts vary in cost but they are typically high value endeavours.26  

 

The growth and popularity of alliance contracts has also resulted in their appearance 

in Australian government policy documents and procedure manuals such as the 

Defence Policy Procurement Manual
27 and guidance papers from the Australian 

Government Solicitor.28 State Governments also provide detailed guides on the use of 

alliances.29   

 

Alliance contracts have spawned the development of numerous companies in 

Australia, with these companies offering services for the establishment, management 

and assessment of alliance contracts.30  The domestic importance and interest in 

                                                 
25 Davies, above n 4. 
26 The average value of 122 public sector alliances in Australia is $208 million, ibid. 
27 Australian Government, Defence Material organisation, Defence Policy Procurement Manual v6.2 
(2007). 
28 Australian Government Solicitor, ‘Relationship and Alliance Contracting by Government’ 
Commercial Notes No 4 (28 November 2001) 
<http://www.ags.gov.au/publications/agspubs/legalpubs/commercialnotes/comnote04.htm> at 21 July 
2008. 
29 See, eg, Victorian Government, Department of Treasury and Finance, Project Alliancing 

Practitioner's Guide (2006); NSW Government, Procurement Methodology Guidelines for 

Construction (2005); QLD Government, Department of Main Roads Project Delivery System:  Volume 

1 (2nd ed, 2005). 
30 See, eg, Southern Pacific Alliance Network, Project Control International, MWH Australia Ltd, 
Alchimie Pty Ltd. In addition, many law firms offer services in alliance contract delivery; See eg: 
Blake Dawson 
<http://www.blakedawson.com/Templates/ServiceAreas/x_service_area_landing_page.aspx?id=19797
&terms=alliance> at 21 July 2008; Phillips Fox <http://www.dlaphillipsfox.com/service/28/Mining-
and-Resources> at 21 July 2008; Minter Ellisons 
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alliance contracting is demonstrated by the International Quality and Productivity 

Centre hosting an annual conference on alliance contracting in Australia. 

Alliances are therefore entering the mainstream of procurement options for the public 

sector, but why must governments rely on contract to achieve outcomes?  

Government’s Reliance on Contract 

 
Alliances are one of many forms of contract available to governments for 

procurement.  Prior to examining the use of alliancing in the public sector, a broader 

question arises: ‘why must governments contract at all?’ Answering this question 

provides valuable insight into why governments are substantially reliant on the private 

sector to deliver public outcomes and to explore what procurement options are 

available to the public sector.  In this section, I briefly explain why governments are 

unable to rely on internal capabilities to deliver major project outcomes and how a 

shrinking public sector has substantially eroded capabilities in project management 

and engineering disciplines.   

 

Since the 1980’s, governments have increasingly had to resort to contracting as they 

have pursued strategies of outsourcing and privatisation.31  In Australia, for example, 

over the past 30 years the Commonwealth government transferred $70 billion in 

Commonwealth assets and business to private sector owners.32  Though the 

motivation for outsourcing and privatisation stems largely from dissatisfaction with 

the internal provision of services (that is, with in-house capabilities),33 more specific 

aims comprise costs savings, increased competition, openness of government, 

improved service delivery, reduced government involvement in the decision-making 

of industry,34 ‘user-pays’ market disciplines,35 and the achievement of political goals, 

                                                                                                                                            
<http://www.minterellison.com/public/connect/Internet/Home/Expertise/Track+Records/TR+-
+Delivery+of+Burnett+River+Dam> at 21 July 2008. 
31 Outsourcing is defined as contracting out services whilst owning the relevant infrastructure. 
Privatisation is defined as the transfer of government assets for ownership and operation by the public 
sector. See, eg,  Paul Jensen and Robin Stonecash, ‘The Efficiency of Public Sector Outsourcing 
Contracts: A Literature Review’ (2004)  Melbourne Institute Working Paper  29, 5-6; Nicholas Seddon, 
Government Contracts – Federal, State and Local (3rd ed, 2004) 1, (footnote 1). 
32 Pat Barrett, Australian National Audit Office, ‘Public Private Partnerships – Are There Gaps in 
Public Sector Accountability?’ (Australasian Council of Public Accounts Committees 7th Biennial 
Conference, Melbourne 2003) 2. 
33 Kate Ascher, The Politics of Privatisation (1987) 20. 
34 Cento Veljanovski, Selling the State (1987) 8. 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   8 

 

such as reduced union power. 36   Savas categories the forces driving privatisation and 

outsourcing as follows: 

 

a. Pragmatic. The provision of a more effective government for less cost (the 

efficiency argument); 

 

b. Ideological.  The desire for smaller governments and a freer market; 

 

c. Commercial. Promotion of growth in the private sector; and 

 

d. Populist.  Providing society with more choices rather than with public sector 

monopolies.37 

 

In addition to the above objectives of outsourcing and privatisation there is also a 

requirement for governments to curtail their growth.   Governments historically grow 

because of: demographic changes, such as population growth; greater demand for 

services, especially with aging populations; increased public standards and the 

attendant resources needed for regulation (especially environmental and occupational 

health and safety); and growing inefficiencies in government as a result of income 

growth (government collects more revenue and therefore must grow to spend this 

extra revenue).38 Privatisation and outsourcing thus offers a means to stem the growth 

of government in the face of these causes.   

 

A less responsible motivation for the pursuit of privatisation is for governments to 

generate a once off ‘lump-sum’ windfall to offset debt, invest in other projects, or a 

combination of the two.  The World Bank cites this as the major reason for the sale of 

government business enterprises.39  

 

                                                                                                                                            
35 John Mellors, ‘Running Business in Government: Lessons From the DAS Experience’ in 
Commercialisation and Competition in the Public Sector (1995) DAS Occasional Papers No 2,  4-5. 
36 Graeme Hodge, Contracting out government services : a review of international evidence (1996) 10-
11. 
37 Adapted from Emanuel Savas, Privatization – The Key to Better Government (1987) 5. 
38 Ibid 17-29. 
39 John Alford and Dierdre O’Neill, The Contracting State- Public Management and the Kennett 

Government (1994) 109. 
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The consequences of privatisation and outsourcing are the subject of an extensive 

literature attempting to quantify the costs and benefits of various outsourcing and 

privatisation strategies.40 This study does not examine the success or otherwise of 

privatisation and outsourcing simply because the current public sector environment is 

unlikely to change.41  What I do examine are the resultant capabilities and 

competencies of governments in this post-privatised and outsourced environment.   

 

The capabilities and competencies of governments influence the procurement options 

available for the delivery of infrastructure and services.  At federal, state and local 

government levels, governments have reduced drastically in the number of employees 

over the past 20 years with privatisation and outsourcing implemented on a large 

scale.42  In the 21 years from 1984 to 2005, the public sector’s share of total 

employment in Australia has dropped from 26 percent to 16 percent. This represents a 

reduction of 171,000 public sector jobs at the Commonwealth level alone.43   

 

From a procurement perspective, this outsourcing phenomenon results in governments 

relying on the private sector to achieve outcomes previously conducted with ‘in-

house’ capabilities. A consequence of this is diminished public sector capacity and 

competency. Not only have outsourcing and privatisation stripped governments of the 

ability to conduct projects with in-house personnel, but governments have also lost 

key skills in designing, estimating, planning and implementing projects.44  

Governments have therefore become ‘hollowed out’ organisations with reduced skills, 

loss of corporate knowledge and weakened innovation skills.45  The skills of 

government employees have also changed considerably with the public sector now 

                                                 
40 Jensen et al, above n 31. This literature review of privatisation and outsourcing captures many of the 
key empirically based studies in this field. 
41 Graeme Hodge, ‘Thinking about Privatisation – Evaluating the Privatized State to Inform Our 
Future’ (2003) 62 (7) Australian Fabian Society 10. 
42 Simon Domberger, ‘Public Sector Contracting: Does it Work?’, (1994) 3 Australian Economic 

Review 92-3. 
43 Tony Kryger, ‘The incredible shrinking public sector’ (24 Mar 2005), Information and Research 
Services, Parliamentary Library Research Note no. 29 2005–06 
<http://www.aph.gov.au/library/pubs/RN/2005-06/06rn29.htm> 2 Apr 2006, 1.  
44 Outsourcing is the major catalyst for government losing capability.  Privatisation exacerbates this 
issue with government shedding non-core activities such as banking, telecommunications and private 
health insurance.  Government’s capabilities (corporate knowledge, skills, tools etc.) is forever lost 
after the privatisation of these industries.  Whilst many of these capabilities may no longer be relevant 
for governments, some skills such as contract management, information system management, project 
management and the like are relevant for future government operations. 
45 Simon Domberger, The Contracting Organisation (1998) 51. 
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needing well-educated public managers and a reduced need for low-skilled public 

employees.46 Governments are therefore highly dependent on the private sector to 

deliver outcomes since internal provisions are no longer available. 

 

Governments manage and govern the outsourcing or privatisation function through 

contract.47  Contract law, therefore, influences how governments manage 

procurement.  A growth in the use of government contracts, 48 and reduced in-house 

government capabilities (in terms of both technical competence and capacity), will 

drive governments to adopt innovative procurement options to deliver public sector 

outcomes.  Alliances are one of these novel contracting options available from a range 

of choices, which include fixed price contracts, schedule of rates contracts, Public 

Private Partnerships (PPPs), joint ventures, and leases.  How, then, do alliances differ 

from these other procurement options? 

Conventional Contract Characteristics 

 
Alliances have emerged as a response to dissatisfaction with conventional fixed price 

contracts in delivering project outcomes on high-risk projects.  It is therefore 

necessary to summarise the general characteristics of conventional contracts and the 

perceived disadvantages of these delivery methods.  Chapter two provides an 

overview of the typical forms of contracts used by governments in Australia, and in 

particular, the standard forms of conventional contracts.  In this section, I briefly 

discuss the advantages and disadvantages of conventional contracts to demonstrate 

how alliances cater for some of the shortcomings of these procurement models. 

   

Conventional contracts for the provision of services or products typically rely on an 

arms-length relationship between customer and supplier. This approach is often 

termed an ‘adversarial’ arrangement, in which the customer, or principal, attempts to 

transfer as much risk as possible to the supplier or contractor.  Such risk transfer may 

come at a high price to the principal and will normally appear in the ‘all up’ contract 

price as ‘contingency’ or risk adjusted profit for the contractor.  In more extreme 

                                                 
46 Emanuel Savas, Privatization and Public Private Partnerships (1999) 310. 
47 Carsten Greve and Niels Ejersbo, Contracts as Reinvented Institutions in the Public Sector: A Cross-

Cultural Comparison (2005) 1-5. 
48 See Figure 2-1, Chapter two. 
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cases, contractors may choose not to bid on such high-risk projects as they consider 

the assumption of project risks unpalatable.  This leaves governments with either 

lessened competition or no industry participants able to deliver the required outcomes.   

 

Conventional contracts promote win or lose behaviour, where any gains by either the 

contractor or principal will be to the detriment of the other party.  Consequently, the 

likelihood of disputes and claims in conventional contracts is perceived by many 

government managers and industry participants as relatively high with the potential 

for significant cost escalation, schedule delay, or performance compromise in the 

delivered service or product.  The following statement illustrates the perception that 

conventional contracts promote win/lose behaviours: 

 

…traditional and D&C [Design and Construct] Lump Sum construction contracts 

have become breeding grounds for disputes because the financial interests of the 

owner and the contractor are fundamentally opposed.49  

 

Unsurprisingly, suppliers and buyers are exploiting novel contracting methods to 

alleviate the risks of disputes and claims in procurement.  In the United States, 18 

percent of Fortune 1000 company profits were derived from ‘non-traditional’50 

contracts, whilst in Europe, 30 percent of company revenues were derived from non-

traditional contracts.51  The continued growth in the use of novel contracting methods 

suggests that both customers and suppliers are dissatisfied with the risks of disputes 

and claims associated with conventional contracts. Despite this, I argue in Chapter 

two that the incidence of disputes in the construction industry are overstated and the 

causes of these disputes is largely unrelated to the form of contract but are rather 

related to the risk management processes adopted by the parties. 

 

Despite the claimed disadvantages of conventional contracts, there is a significant 

body of knowledge available to the users of these contracts with extensive case law 

                                                 
49 Clayton Utz, ‘Alliance Contracts: A Glimpse of the Future, Construction Issues’ (1998) 61 
Australian Construction Law Newsletter Issue, 7. 
50 The term non-traditional in the US and European contexts refers to novel procurement such as 
alliances, joint ventures, partnerships and the like. 
51 Deborah Kiers, ‘Alliance Competence: Key Capabilities for Success’ (2001) 41 Australian 

Petroleum Production and Exploration Association Journal, 811. 
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testing the operation of these contract clauses.52 This provides greater certainty to the 

parties in such a relationship than would be expected in an alliance, because alliances, 

and other novel contacts, are relatively immature forms of procurement.  Uncertainty 

therefore exists in how the courts will interpret these contractual arrangements. At the 

time of writing, no Australian legislation explicitly addresses the regulation of 

alliance contracts, nor is there any case law that deals specifically with alliance 

relationships. 53 Although there are cases that deal with disputes between parties that 

adopted some alliance style behaviours,54 these cases do not incorporate the far 

reaching no-disputes/no-blame clauses of the pure alliance.  Consequently, there is 

limited guidance from the legislature or the courts on how disputes will be resolved in 

an alliance.  The opposite is true of conventional contracts. 

 

In this thesis, I explore whether the cited disadvantages of conventional contracts are 

valid and hence whether alliances offer better value for money. For example, in 

Chapter two I investigate whether the claimed incidence of disputes in conventional 

contracts is as high as that cited in the literature.   In order to develop this analysis, I 

first define the spectrum of contracting options available to governments, for two 

reasons.  First, a comparative analysis of contracting options assists in defining 

alliances, by illustrating those features unique to alliances. Second, defining the 

alternate contracting options provides a means to qualify the costs and benefits of 

alliances by comparison. 

Novel Procurement Options 

 

To avoid the adversarial nature of conventional contracts and to enable risk sharing 

between participants to a contract, several novel procurement vehicles are available to 

                                                 
52 For example, over 137 cases were dealt with by the Australian courts that involved contracts based 
on the conventional AS2124-1992 format. Austlii Search < http://www.austlii.edu.au/cgi-
bin/sinosrch.cgi?query=as2124;results=50;submit=Search;mask_world=;mask_path=;callback=on;met
hod=auto;meta=%2Fau;offset=100;view=date> at 7 February 2009.   
53 There are cases that involve pure alliances such as Willoughby City Council v Sydney Water 

Corporation (1999) NSWLEC 131, but this case involved a dispute between stakeholders of the 
alliance project (the council where the project was taking place) and not the alliance participants 
themselves.   
54 Placer (Granny Smith) Pty Ltd v Thiess Contractors Pty Ltd (2003) 196 ALR 257. the commercial 
relationship in this case encroaches on alliance behaviour but does not involve a pure alliance. See also 
Energy Brix Australia Corporation Pty Ltd v National Logistics Coordinators (Morwell) Pty Ltd 

(2002) VSCA 113. 
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governments. Such arrangements offer access to expanded capabilities and resources, 

increased flexibility, wider geographic reach, shared visions and greater personal 

involvement.55 Other than alliancing, the four main forms of novel or ‘non-

conventional’ contract or procurement methods I will discuss are strategic alliances, 

joint ventures, partnerships, and public private partnerships. 

 

a. Strategic Alliances.  Strategic alliances are typically long-term arrangements 

used for the outsourcing of services or infrastructure.  Strategic alliances often apply 

to collaborative relationships, which might require licensing, franchising, research and 

development, marketing, and the pooling of resources.56  Strategic alliances are 

suitable for vertical integration (between suppliers and distributors) as well as 

horizontal integration (between competitors).   

 

The strategic alliance adopts the middle ground between a pure alliance contract and a 

conventional contract.  Strategic alliances are better suited to lower risk endeavours in 

which the supplier can assume greater levels of risk, when compared to adversarial 

style contracts.  The strategic alliance does retain a more adversarial component when 

compared to pure alliances, as remedies are available to the parties of the strategic 

alliance with disputes able to be resolved through the courts.  The fact that 80 percent 

of strategic alliances result in a take over of one of the participants by the other57 is 

indicative that strategic alliances are commercial tools unsuitable for the public sector.    

 

Strategic alliances are significantly different in operation from pure alliances since the 

pure alliance involves no horizontal or vertical integration.   There is therefore no 

need to consider strategic alliances further in this study 

 

b. Partnerships. Partnerships are governed by relevant state and territory 

Partnerships Acts. 
58 These business relationships may be implemented as a 

                                                 
55 William Bergquist, Juli Betwee and David Meuel, Building Strategic Relationships (1995), 11-9. 
56 Benjamin Gomes-Casseres, The Alliance Revolution: The New Shape of Business Rivalry, 
(1996). 
57 Joel Bleeke and David Ernst, ‘Is Your Strategic Alliance Really a Sale?’ in Harvard Business School 
(ed) Harvard Business Review on Strategic Alliances (2002) 24. 
58 See, eg, Partnership Act 1963 (ACT), Partnership Act 1892 (NSW), Partnership Act 2007 (NT) 
Partnership Act 1891 (Qld), Partnership Act 1891(SA), Partnership Act 1891 (Tas), Partnership Act 

1958 (Vic), Partnership Act 1895 (WA). 
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partnership deed or contract.59  The test for whether a partnership exists is whether the 

parties are ‘carrying on a business in common with a view of profit’.60  . Where a 

contract (conventional or otherwise) comprises parties with common goals, profit 

sharing, and risk sharing, such a relationship may come under the ambit of the 

respective partnership legislation.   

 

In several cases, the courts may deem an agreement to be a partnership despite the 

intent of the parties not to create a partnership. In Canny Gabriel Castle Jackson 

Advertising Pty Ltd v Volume Sales (Finance) Pty Ltd
61 the High Court held that a 

common undertaking described by the participants in their agreement as a joint 

venture was actually a partnership.   A useful test for examining whether a partnership 

exists is discussed in Avag Resources v Waihi Mine Ltd which explains that a 

partnership is ‘for a product to be shared amongst parties’,62 as opposed to a pooling 

of resources that are retained by each individual member in an agreement. This test is 

useful since the alliance contract is unlikely to involve a product or profit to be shared 

amongst alliance members, especially if government is the owner.63  On the contrary, 

alliances are essentially customer/supplier relationships where governments want a 

supplier to deliver some product or service. Consequently, partnership law has little 

relevance to this study and there is no further need to consider the role of these 

relationships.  

 

c.  Joint Ventures.  Although I bundle joint ventures into a class of contracting 

options, joint ventures may not necessarily be governed by contract at all. For 

example, joint venturer shareholders may be created through a body corporate, or a 

partnership may be established with joint venturers. Neither of these require a 

contract.  Furthermore, the term ‘joint venture’ does not have a fixed legal meaning as 

Gibbs CJ noted in United Dominions Corp Ltd v Brian Pty Ltd: 

                                                 
59 See eg Partnership Act 1892 (NSW) s53B. 
60 Partnership Act 1892 (NSW) s1, Partnership Act 1891 (Qld) s5, Partnership Act 1958 (Vic) s5. 
61 (1974) 131 CLR 321. See also Brian Pty Ltd v United Dominions Corporation Ltd (1983) 1 NSWLR 
490,  491. 
62 (1994) 3 NZLR 571, 579. 
63 Contra, Trevor Thomas ‘Alliance Contracts: Utility and Enforceability’ (2007) 23 Building and 

Construction Law 329. Thomas argues that partnership law may apply to alliances since the alliance 
involves ‘profit and cost sharing’.  This argument is flawed since the alliance remuneration system 
simply requires the alliance owner (government) to pay more or less for the delivery of the service.  
There is no ‘profit’ in the sense described by relevant partnerships legislation.  
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The term “joint venture” is not a technical one with a settled common law 

meaning.... The borderline between what can properly be described as a “joint 

venture” and what should more properly be seen as no more than a simple 

contractual relationship may, on occasion, be blurred.64 

 

Joint ventures are used extensively for projects in the mining industry and for other 

projects that involve sharing risks between two or more entities.  Companies may also 

utilise joint ventures where they wish to expand into new markets using a second 

company that has a geographic or logistic presence in that market.65   

 

Joint ventures typically appear between two or more suppliers or between suppliers 

and distributors. Buyers do not usually enter into joint ventures with suppliers because 

the risks between the two are rarely the same.  In Australia, governments seldom use 

joint ventures for this reason.66    

 

Alliances employ many of the features of a joint venture and it is conceivable that a 

joint venture could be drafted to incorporate all the terms and conditions of a pure 

alliance.  In fact, some alliances adopt the title of ‘joint venture agreements’,67 though 

this moniker is not commonly used for alliances.  The fundamental difference lies in 

the end use of such procurement vehicles.  Governments use alliances for procuring 

construction and engineering projects whilst industry participants typically use joint 

ventures to pool resources and share risks with horizontal integration. 

d.    Public Private Partnerships (PPPs).  Though there are no universally 

accepted definitions of PPPs,68 PPPs may be loosely defined as agreements between 

the public and the private sector for the purposes of ‘designing, planning, financing, 

                                                 
64 United Dominions Corp Ltd v Brian Pty Ltd (1985) 157 CLR 1, 10-1; See also, Lawfund Australia 

Pty Ltd v Lawfund Leasing Pty Ltd (2008) 66 ACSR 1, 9. 
65 John Viljoen, Strategic Management, (2000) 359. 
66 The Government Owned Corporation, ACTEW has used a Joint Venture with AGL to combine gas 
and electricity distribution (this instance involves alignment of common goals and risks between a 
government owned corporation and a commercial entity performing similar functions). No other 
significant examples exist of joint venture use by Government, though joint ventures are not eschewed; 
see, eg, Queensland Government, State Purchasing Policy (1995), Part C, s14. 
67 The Sydney Water Northside Storage Tunnel refers to the alliance contract as effectively a joint 
venture with the private sector; Willoughby City Council v Sydney Water Corporation (1999) 
NSWLEC 131, 133. 
68 Graeme Hodge and Carsten Greve (eds) The Challenge of Public Private Partnerships (2005) 3. 
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constructing, and/or operating projects, normally regarded as falling within the remit 

of the public sector.’69  PPPs are typically long term, high value endeavours that 

emphasise risk allocation.70 There are many forms of PPP models ranging from Build 

Own Operate and Transfer (BOOT) through to Design Build and Operate (DBO).71 In 

most cases, PPPs involve private financing of the project in question; in fact, the term 

Private Finance Initiative (PFI) is often used synonymously with PPPs.72 

In Australia, PPPs are primarily the domain of State governments73 and include 

projects such as the Sydney Harbour Tunnel and Melbourne’s $1.7 billion City Link 

Tollway.  PPPs offer a means for governments to procure infrastructure at little or no 

initial cost by relying upon lease payments, often in the form of user-pay ‘tolls’.  

Although PPPs offer substantial benefits, they can result in significant political costs. 

For example, a public backlash against PPPs can eventuate from opportunistic price 

rises in tolls or degraded services.74  In contrast to alliances, PPPs rarely embrace risk-

sharing initiatives between the customer and supplier.  Consequently, alliances are 

typically utilised for high-risk projects with governments normally using PPPs for 

lower risk endeavours such as toll roads, hospital, and school construction. 

The above examples of novel procurement options highlight themes of relational 

contract (discussed at length in Chapter three). This list identifies some of the current 

and emerging themes of novel procurement options and alternatives to the ‘hard 

dollar’ conventional contracts typically used by the public sector. Some contracts may 

adopt elements from several of these listed categories or a principal can divide a 

program into discrete packages using separate contracting strategies.  For example, a 

construction project may utilise an alliance for design activities and adopt a fixed 

price contract for construction (alliance front end, with traditional contract back 

                                                 
69 Richard Webb and Bernard Pulle, ‘Public Private Partnerships: An Introduction’, Economics, 
Commerce and Industrial Relations Group, Research Paper 1, 2002/2003, Department of the 
Parliamentary Library, Canberra (2002) < http://www.aph.gov.au/library/pubs/rp/2002-03/03rp01.pdf> 
at 7 February 2009. 
70 Joanne Evans and Diana Bowman, ‘Getting the Contract Right’ in Graeme Hodge and Carsten Greve 
(eds) The Challenge of Public Private Partnerships (2005) 62. 
71 Ibid 64. 
72 Jean Shaoul, ‘ The Private Finance Initiative or the public funding of private profit?’ in Graeme 
Hodge and Carsten Greve (eds) The Challenge of Public Private Partnerships (2005) 190 
73 Pat Barrett, above n 32, 3. 
74 Australian Broadcasting Corporation, Inside Business, ‘Drivers Steer Clear of Cross City Tunnel’ 
Transcript 16 Oct 2005 <http://www.abc.net.au/insidebusiness/content/2005/s1483248.htm> at 14 July 
2008. 
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end).75  Similarly, a principal may separate a program into high and low risk 

components with alliances used for the higher risk activities and conventional 

contracts used for the low risk components.76 The impure alliance is one such contract 

that embraces the characteristics of pure alliances and traditional contracts.  I discuss 

these forms of contract at length in Chapter two. 

Alliance Literature 

 

An extensive literature on alliances has evolved, exploring the operation, risks and 

benefits of alliance contracts.  The Department of Civil and Environmental 

Engineering at the University of Melbourne has compiled a list of 100 references 

covering alliance contracts and other novel procurement options.77  The alliance 

literature comprises government policy and procedures on alliancing, papers 

exploring the benefits of alliancing and collaborative contracts, papers exploring the 

legal risks of alliances, and alliance audit reports.  This section provides an overview 

of the key alliance literature. 

 

Alliance Policy and Procedures.   

 

The growth in the use of alliancing in the public sector has spawned the development 

of several government guides on the use of this procurement model.  The most 

comprehensive government guide to alliancing is the Victorian Government’s, Project 

Alliancing Practitioner's Guide.78  This guide explores the benefits and costs of 

alliancing, alliance tender selection processes, and the alliance compensation model.  

The NSW government has also published a whole of government guide advising 

when alliancing is appropriate.79  The NSW guide is limited to procurement option 

selection and therefore does not provide as much detail as the Victorian Government 

alliancing guide.  Individual government departments also provide directions on the 

                                                 
75 Trevor Los and Mike Swainston, 'New forms of Contract' (Paper presented at the Road System and 
Engineering Technology Forum, Brisbane, Queensland, 9-11 August 2005) 14. 
76 Sydney Water Corporation for example, has embarked on a project where the majority of the work 
uses a fixed price contract with an alliance used for the high-risk components. 
77 Chris Clifton, Wenzhe Tang, Phillipa Beck, Peter Morgan, John McMullan and Colin Duffield, 
Alliance Contracting: Resource & Research Bibliography (2002) Department of Civil and 
Environmental Engineering Research Report RR/091/02, the University of Melbourne. 
78 Victorian Government, above n 29. 
79 NSW Government, above n 29. 
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use of alliancing.  The Queensland Department of Main Roads, for example, provides 

a procurement options selection guide with substantial content on the selection and 

use of alliances.80  

 

The alliance guides provide insight into why the public sector uses alliances in lieu of 

other procurement options. The NSW and Victorian guides in particular present the 

benefits and costs of alliances and provide indications of when alliancing is and is not 

suitable.  Despite the content in these procurement guides, several areas are lacking. 

In later chapters, I demonstrate that the procurement guides fail to address the 

consideration of market conditions and the considerations of holistic alliance costs.  A 

response to the weakness of current alliancing guides is the author’s recently 

published whole of government alliance guide for the Queensland Government.81 This 

guide addresses many of the shortcomings of other alliance guides and incorporates 

my recommendations for reform summarised in Chapter eight. 

 

The Benefits of Alliance Contracting.   

 

Numerous papers explore the benefits of alliancing when compared to conventional 

delivery mechanisms.  Many of these papers originate from facilitators of alliance 

contracts.  The most commonly cited alliancing paper is Ross’s ‘Introduction to 

Project Alliancing’.82 This paper provides substantial information on the benefits of 

alliancing, how alliances manage remuneration and how owners select alliance 

participants. Ross was also the principal author of the Victorian Government Project 

Alliancing Practitioner’s Guide and many of the themes in this later guide appear in 

Ross’s original paper.  Other papers originating from alliance facilitators include 

Cowan and Davis’s discourse on competitive TOC and hybrid alliances,83 and 

Hutchison and Gallagher’s84 papers on alliancing and the claimed shortcomings of 

competitive TOC alliances.   

                                                 
80 Queensland Government, above n 29. 
81 Queensland Government Chief Procurement Office, Better Purchasing Guide Relational 

Procurement Options - Alliance and Early Contractor Involvement Contracts (2008) 20, 
<http://www.qgm.qld.gov.au/02_policy/guides/relational_contracting_guide.pdf> at 15 July 2008. 
82 Ross, above n 12. 
83 Cowan et al, above n 20, 2. 
84 Alchimie, Target Outturn Cost: Demonstrating and Ensuring Value for Money (2004) Alchimie Pty 
Ltd <http://www.alchimie.com.au/index.cgi?tid=14> at 23 April 2008; 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   19 

 

 

Other than the literature produced by alliance facilitators, researchers have also 

explored the benefits of alliancing.  Walker and Hampson’s text, Procurement 

Strategies: A Relationship-based Approach,85 provides insight into the benefits 

associated with project alliances.  This book draws on substantial research conducted 

into public sector alliances.  Lendrum’s, A Strategic Partnering Handbook
86 also 

provides guidance on the benefits available with collaborative procurement options.  

Other relevant research papers on alliancing include the work by Manley, 87 

Rowlinson and Cheung88 who draw upon several alliance case studies to illustrate the 

benefits of alliancing and partnering. 

 

The papers developed by alliance proponents focus on the reasons why alliances are 

superior to conventional contracts.  This focus comes at the expense of an exploration 

on the costs of alliancing such as the risks of opportunistic behaviour, absence of 

recourse to the courts and the additional costs associated with independent auditors 

and probity advisors.  This study addresses these gaps in the literature by exploring 

the costs of alliancing and critically assessing the claimed benefits of these 

procurement options.   

 

The literature also reveals divided views on pure and competitive TOC alliances.   

Many commentators hold polarised views about the most appropriate alliance model. 

Some argue that only competitive TOC alliances offer value for money, since these 

alliances adopt price competition.  The opposing view is that pure alliances are most 

appropriate since this model maximises collaboration and the positive culture 

                                                 
85 Derek Walker and Keith Hampson (eds), Procurement Strategies: A Relationship-based Approach, 
(2003). 
86 Tony Lendrum, The Strategic Partnering Handbook ( 4

th
 Ed 2003). 

87 Karen Manley, ‘Improving Performance in the Construction and Building Industry’ (2006) Centre 
for Research Cooperation Construction Innovation 
<http://www.brite.crcci.info/resources/pdfs/innovate_now_published_booklet.pdf at 28 March 2008> 
at 23 April 2008; Karen Manley, ‘ Motorway Alliance Drives Performance Improvement’ (2004) CRC 
Construction Innovation; BRITE Project Team, ‘Being the Best: Talking with Highly Innovative 
contractors’ (2007) at <http://www.construction-
innovation.info/images/Being%20the%20Best%20FINAL.pdf> at 14 April 2008. 
88 Steve Rowlinson and Fiona Cheung, ‘A Review of the Concepts and Definitions of the Various 
Forms of Relational Contracting’ in Satyanarayan Kalidindi and KoshyVarghese (eds), Proceedings of 

the International Symposium of CIB W92 on Procurement Systems, (Chennai, India, January 7th-12th 

2004) 227-236;  Steve Rowlinson, Fiona Cheung, Roland Simmons and Allanah Rafferty,  ‘Alliancing 
in Australia—No-Litigation Contracts: A Tautology?’ (2006) 132 (1) Journal of Professional Issues in 

Engineering Education and Practice 77. 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   20 

 

necessary for alliance success.  In later chapters, I argue that both views are valid 

depending on the specific circumstances for a project.  

 

Legal Commentators  

 

The fact that alliances are relatively new forms of contract with a no liability and no 

litigation framework has attracted the attention of several legal commentators.  

Chew,89 Hayford,90 and Stephenson91 identify many of the potential pitfalls of 

alliancing including the risks of deadlocks, enforceability of the no-disputes clauses, 

the implications of fiduciary obligations, poor demonstration of value for money, and 

probity challenges in tendering.  More recently, Thomas92 explored the enforceability 

of alliance contracts and the potential for the alliance no-disputes clause to destroy the 

consideration of the alliance contract.  Other notable papers from legal commentators 

include McInnis’s93 comprehensive discussion on the features of novel procurement 

options and relational contracting, and Quick’s94 discussion of Early Contractor 

Involvement (ECI) contracts and how these ECI contracts compare to alliances.  

 

Unsurprisingly, the perspectives of legal commentators focus on what can go wrong 

in an alliance rather that what is likely to go wrong.  Nevertheless, several valid 

criticisms of alliances emerge from this literature that warrant consideration.  The key 

issues raised are: do alliances give rise to fiduciary relationships, do deadlock 

breaking mechanisms disenfranchise effective decision-making, is the alliance ‘no 

disputes’ clause enforceable, and what are the consequences of the ‘no liability’ 

clause on alliance performance? This study explores these issues and examines what 

the likelihood and consequence of each risk occurring is since these aspects are not 

considered by the legal commentators. 

 

 

                                                 
89 Chew, above n 15. 
90 Owen Hayford ‘Ensuring your Alliance Contract is Legally Sound’, (2004) 99 Australian 

Construction Law Newsletter, 45. 
91 Andrew Stephenson, ‘Alliance Contracting, Partnering, Co-operative Contracting – Risk Avoidance 
or Risk Creation’ (paper presented to Clayton Utz Major Projects Seminar, Melbourne, October 2000). 
92 Thomas, above n 63. 
93 Arthur McInnis, ‘Relational Contracting under the New Engineering Contract: A Model, Framework 
and Analysis’ (paper presented to the Society of Construction Law, UK September 2003).  
94 Roger Quick, ‘Queensland’s ECI Contract’ 24(1) International Construction Law Review (2007), 1. 
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Alliance Audit Reports  

 

At time of writing four Australian alliance projects have undergone audits by federal 

and state auditors general or public works committees.  These four alliances include 

the National Museum of Australia Alliance,95 the Sydney Water Northside Storage 

Tunnel Alliance,96 the Queensland Department of Main Roads Tugun Bypass 

Alliance97 and the Queensland Government Gold Coast Desalination Plant Alliance.98  

These audit reports are of particular relevance to my research since they report 

divided views on the effectiveness of alliance governance arrangements.  For 

example, both the National Museum and Tugun Bypass audits report favourably upon 

the governance arrangement of these alliances.  By way of contrast, the Northside 

storage tunnel audit report is critical of the governance arrangements of this alliance.  

In particular, the Northside storage tunnel report argues that this pure alliance failed to 

demonstrate value for money.  Similarly, the Queensland Government audit of the 

Gold Coast Desalination Plant was highly critical of project governance.  The Thames 

water alliance99 and Devonport Nuclear Submarine Facility alliance100 audit reports 

from the United Kingdom also provide insight into the governance arrangements of 

alliancing, arguing that alliances introduce probity risks that demand careful 

consideration. 

 

The alliance audit reports demonstrate that some auditors general are dissatisfied with 

alliance contracts, especially with the demonstration of value for money. The audit 

reports provide an indication of where government stakeholders are concerned with 

the governance arrangements of alliances and these concerns are examined in this 

study.  

 

                                                 
95 Australian National Audit Office, ‘Construction of the National Museum of Australia and the 
Australian Institute of Aboriginal and Torres Strait Islander Studies, Audit Report’ (2000). 
96 NSW Audit Office, Performance Audit: ‘Sydney Water Corporation: Northside Storage Tunnel 
Project’ (2003). 
97 Queensland Government, Public Works Committee, ‘The Tugun Bypass Project’ Report 97 (2007). 
98 Auditor General of Queensland, ‘Report to Parliament no 5’ (2007). 
99 Thames Water Network Alliance in United Kingdom, National Audit Office, ‘Improving Public 
Services Through Better Construction’ (2005) <http://www.nao.org.uk/publications/nao_reports> at 12 
June 2007 
100 United Kingdom, Ministry of Defence, Submarine Facility Alliance in National Audit Office, ‘The 
Construction of Nuclear submarine facilities at Devonport’ (2002) 
<http://www.nao.org.uk/publications/nao_reports>.at 12 June 2007. 
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The alliance literature outside these audit reports reveals divided views of alliance 

contracting in Australia.  The articles developed by academics and alliance contract 

facilitators devote substantial effort to espousing the benefits of alliances whilst 

providing scant discussion on the risks associated with these types of contracts.  The 

alliance articles developed by legal commentators provide a contrasting view with 

arguably too much emphasis on the risks of alliances and the associated ‘legal 

minefield’ of a contractual framework with no liability and no disputes clauses.  The 

polarised perspectives of alliances are most likely a reflection of the interests of each 

stakeholder.  

 

This study addresses the scant literature on the costs and risks of alliances as well as 

exploring the likelihood and consequences of the risks identified by legal 

commentators. No empirically based study has yet addressed the costs and benefits of 

alliances, and in particular, no study has yet examined the governance arrangements 

of alliances. 

 

Origins of the Research Question 

 
There is no empirically based study exploring the costs and benefits of alliances and 

whether these contracts are compliant with the broader governance objectives of the 

public sector. This study examines the contrasting views of alliance contracts with an 

empirically based appraisal of the benefits and costs of these contractual vehicles 

when compared to the alternatives.  This study is especially significant since alliances 

are relatively new forms of contract. There is no specific case law involving alliance 

arrangements in Australia.  Consequently, the enforceability of the alliance agreement 

and obligations of the alliance participants are untested from a legal perspective.  The 

risks of fiduciary obligations, diminished accountability, and a failure to demonstrate 

value for money are all potential alliance risks, but the literature does not quantify 

these risks.  These governance risks provide the focal point for this study so that 

procurement managers are provided with an assessment of the ‘costs of doing 

business’ with alliances and other stakeholders are provided with an indication of the 

whether alliance governance arrangements are robust or not. 
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Despite the fact that alliances are relatively new forms of procurement,  Australian 

federal, state and local governments are using alliance contracts extensively to deliver 

infrastructure and capabilities.  Over the past ten years, expenditure on alliances has 

exceeded billions of dollars.   Whilst governments use alliances extensively, the costs 

and benefits of using such contracting vehicles are largely unquantified. Many 

commentators speculate on the potential pitfalls of alliancing, including, inter alia: 

 

a. The creation and consequences of fiduciary obligations, as governments may 

be bound by duties and obligations that surpass those expressed in the terms 

and conditions of the alliance contract; 

 

b. The perception that alliances fail to demonstrate value for money (since most 

alliances avoid price competition in setting project costs); and 

 

c. Reduced accountability since alliance contracts result in the creation of a 

‘virtual organisation’ with increased scope for decision-making deadlocks, and 

decision-making by committee.101  

 

Despite animated discussion in the alliance literature, there has been no thorough 

analysis to quantify these alliance risks.  My research addresses this shortfall in the 

literature by examining the costs and benefits of alliance contracts when compared to 

the conventional fixed price contracts more commonly used by governments. This 

empirically based study will advance knowledge in public sector procurement option 

selection and provide other stakeholders with a comprehensive account of alliance 

advantages and disadvantages.  

 

This study also contributes to the broader issues associated with measuring the 

effectiveness of government.  Government procurement is a fundamental component 

of public administration and my examination of decision-making, accountability 

regimes and the measurement of value for money are all areas that contribute to the 

                                                 
101 Thomas,  above n 63, 343; Chew, above n 15, 324-5; Hayford, above n 90, 50. 
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broader debate of ‘how effective is the public sector, how is effectiveness measured 

and how accountability for outcomes are assigned?’102 

 

This study focuses primarily on the costs of using alliance contracts, rather than the 

benefits. The reason I offer an analysis focussing on the disadvantages of alliances is 

a response to the extant literature, which I believe provides an unbalanced perspective 

of alliances with a substantial focus on the positive aspects of these contracts. I 

therefore offer an alternative to the ‘marketing’ dimension, which dominates the 

alliance literature. 103  

 

Alliance Governance Risks 

 

This study explores the governance risks of alliances in the areas of accountability, 

transparency, stewardship (value for money) and integrity. The following section 

introduces these risks. 

 

Despite the claimed benefits of alliance contracts and other non-traditional forms of 

contract, international studies report that 70 percent of alliance contracts fail to deliver 

their expected results.104  The causes of alliance failure stem primarily from 

breakdowns in trust, cultural mismatches, and poor communication.105  The success of 

an alliance contract is underpinned by a need to maintain trust between parties - the 

aphorism that ‘trust is hard to build but easy to destroy’ particularly applies to 

                                                 
102 Measuring the ‘effectiveness’ of the public sector remains an elusive task. See eg, James Guthrie 
and Lee Parker, ‘A quarter of a century of performance auditing in the Federal Australian 
public sector: a malleable masque’ (1999) 35 (3) Abacus 302; Carolyn Heinrich, ‘Outcomes–Based 
Performance Management in the Public Sector: Implications for Government Accountability and 
Effectiveness’ 62 (6) Public Administration Review 712-725; Australian National Audit Office, 
Auditor General ‘The ANAO’s Contribution to Improving Public Sector Administration’ (2008), 12 
<http://www.anao.gov.au/uploads/documents/CEF_ANAOs_Improving_PSA.pdf> at 6 March 2008. 
103 See especially, Stephenson, above n 91, who states that many of the alliance papers in circulation 
are ‘marketing tools which are largely descriptive but short on analysis.’  See also Benjamin Gomez-
Casseres, ‘The Logic of Alliance Fads:Why Collective Competition Spreads’ Forthcoming in Mitchell 
Koza and Arie Lewin (eds), Strategic Alliances and Firm Adaptation: A Coevolution Perspective 
(2001) <http://www.alliancestrategy.com/PDFs/BGC%20AllianceFadLogic%20WP01.pdf> at 21 July 
2008. 
104 Deborah Kiers, above n 17, 1; albeit the definition of alliance used in Kier’s paper is broad and 
includes strategic alliances.  
105 Ibid. 
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alliances.106 This study examines whether this concept of ‘trust’ between the public 

sector and the private sector is a principle the fits comfortably with public sector 

governance objectives.  Where trust underpins project success, the public sector is 

steered away from an arms-length contractual relationship into one that is more likely 

to compromise the governance principles of integrity.  This governance risk is 

discussed in Chapter five. 

 

One of the major criticisms of alliances is the alliance’s inability to demonstrate value 

for money.107  The pure alliance in particular eschews price competition and hence 

tender evaluations involve assessment almost exclusively on non-price criteria.108  A 

feature of the pure alliance is that all alliance participants develop target costs 

collaboratively for the project. Nevertheless, my research demonstrates that the non-

owner alliance participants manage this activity with little input from the alliance 

owner.  Governments may therefore be at the mercy of industry in ensuring the 

project target cost is a fair estimate. Examining the value for money dimension in 

alliances is therefore a major theme of this study.  Chapters six and seven are devoted 

to exploring this issue. 

 

The alliance adopts a unique legal framework that ostensibly provides substantial 

benefits.  For example, the typical alliance ‘no disputes/no liability’ clause prohibits 

liability between participants and eliminates any recourse to the courts for the 

resolution of disputes.  A typical ‘no liability’ clause is as follows: 

The Alliance Participants will not be liable for any damage or loss of any description, 

including loss or damage caused by negligence, due to the performance of (or failure 

to perform) or discharge of (or failure to discharge) any obligation or duty under or 

arising out of or in connection with the alliance agreement whether arising at law, 

including by statute or in equity generally,...109 

 

                                                 
106 Benjamin Gomes-Casseres, The Alliance Revolution, (1996) 34. 
107 Cowan et al, above n 20;  NSW Auditor General, above n 96. 
108 Several pure alliances conduct tender evaluations based on hourly rates for specific activities but 
arguably these rates are standard across an industry.  Furthermore, the weighting applied to these rates 
in tender evaluations is minimal. 
109 Federal government pure alliance agreement. 
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From an optimistic perspective, parties to the alliance would not be concerned with 

disputes or claims, as all problems and disputes are jointly dealt with by the alliance 

partners.110  Practically though, should a critical issue be unresolved between alliance 

partners, avenues for recourse open to an aggrieved party may be limited. The 

enforceability of the no disputes clause is untested in Australian courts and this clause 

is potentially an unlawful ouster to jurisdiction and may be void.111 Furthermore, there 

is an increased risk of deadlocks occurring at the alliance leadership level that could 

potentially delay a project.  The effectiveness of the no disputes clause is discussed at 

length in Chapter five, which argues that the pure alliance ‘no disputes’ and ’no 

liability’ framework expose governments to the opportunistic behaviour of other 

alliance participants.  These clauses also dilute accountability for the public sector and 

is the subject of discussion at Chapter five which explores how alliances 

accountability frameworks are substantially less robust than those of conventional 

contracts. 

 

A governance risk also arises with the potential for the establishment of fiduciary 

obligations in pure alliance contracts.  Chapter five examines this risk and the 

consequences this may have on governments. The fact that alliances require that 

public sector participants consider the needs of the alliance equally with the needs of 

the public service also creates a potential ‘conflict of duty’.  Alliances therefore 

increase the risks of compromising the public sector governance objective of 

‘integrity’.  

 

Alliance contracts incorporate greater uncertainty with respect to the rights and 

obligations of the parties than that of conventional contracts.  The creation of a virtual 

organisation to deliver a project offers potential benefits but at the same time dilutes 

the governance objectives of the public sector.  The reliance on common goals and 

objectives by the alliance participants may be sufficient when all is going well, though 

when an alliance party is at significant commercial risk, legal recourse may be the 

most appropriate avenue for action.   

 

                                                 
110 Most alliances provide recourse to the courts for acts involving wilful default or insolvency. 
111 Chew,  above n 15, 329; Thomas, above n 63, 335-8. 
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There is also a credible risk that governments may abuse the alliance contracting 

strategy.  Alliances offer significant benefits when the scope of a project is unknown 

or when aggressive schedules are required.  The alliance may thus become the last 

refuge for those with poor specification development skills or those with dubious 

project management competence.  This view appeared in an interview with a senior 

alliance manager who observed that alliances could be used as a means to avoid doing 

the ground work for a contract.112
  Chapter three explores this issue where I examine 

the reasons why government use alliances and how there is likely an overuse of 

alliancing. 

 

These potential alliance governance risks form the basis of this study with an 

exploration of how alliances deal with value for money, accountability, reduced legal 

remedies and fiduciary obligations.   As discussed previously, there is an extensive 

literature espousing the benefits of alliances but no comprehensive study on the costs 

of alliances.   

Research Aims and Research Question 

 

The aims of this study are to identify the relative costs and benefits of alliance 

contracts and to explore the suitability of alliance contracts for the delivery of public 

sector outcomes.  My research addresses the concerns raised in the alliance literature 

that alliances fail to demonstrate value for money, dilute accountability and create 

fiduciary obligations. 113  

 

My research question is: ‘are alliance contracts compatible with public sector 

governance objectives?’  I have broken this principal research question down into 

subordinate research questions.  These subordinate research questions address gaps in 

the alliance literature,114 especially audit report concerns. These subordinate research 

                                                 
112 Interviewee F. 
113 Though there is a plethora of papers dedicated to alliancing in Australia, very few articles are peer 
reviewed.    The only available peer reviewed papers that explore alliance risks are: Chew above n 15; 
Kiers, above n 104; Thomas, above n 63; Quick, above n 94, 3-35 (this latter publication only provides 
limited content on alliancing). 
114 See especially, Chew, above n 15; Hayford, above n 90; Stephenson, above n 91. 
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questions also build upon prior research, namely that research which explores the 

benefits of alliancing.115  The subordinate research questions I examine are as follows: 

 

RQ1a  What do contemporary alliance contracts look like? 

RQ1b  What risks are associated with alliance contracts? 

RQ1c  Why do Australian Governments use alliance contracts? 

RQ1d   What is the procurement governance environment for 

governments? 

RQ1e  Do alliances comply with the governance obligations of 

government? 

RQ1f  How do governments satisfy value for money criteria? 

RQ1f,i.  How are target costs estimated? 

RQ1f,ii.  How are target costs validated? 

 

In answering the research question and sub-questions, I review alliance contract terms 

and conditions; conduct interviews and surveys with government alliance managers; 

conduct a literature review to qualify the governance framework of governments; 

review equity, partnership, and strategic alliance case law; conduct case studies; and 

examine alliance audit reports. The methods by which I answer these subordinate 

research questions are summarised at Table 1-1.  I have selected multiple research 

methods in answering each subordinate research question to triangulate116 the findings 

of my different data sources and to reduce the risks of response biases.  I have used 

multiple methods where a single method cannot comprehensively answer the research 

sub-questions.  For example, where I exploit surveys and interviews to establish the 

governance framework of the public sector, it is likely that participants may not be 

fully aware of their governance framework or may interpret that framework 

incorrectly.  I therefore augment the interview and survey responses with a review of 

government policy documentation, audit report findings, and case studies.  

 

Furthermore, triangulation of responses reduces the risks on interviewer biases.  I 

have over ten years experience as a project manager and design engineer in the 

                                                 
115 Walker et al, above n 85. 
116 William Lawrence Neuman, Social Research Methods: Qualitative and Quantitative Approaches 
(4th ed, 1999) 124-5; Michael Quinn Patton, Qualitative Research and Evaluation Methods( 3rd ed, 
2002) 556-9. 
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procurement of complex military systems.  This includes experience in drafting 

contract specifications, developing procurement risk studies, tailoring head contract 

terms and conditions, and the developing of capability operational concept 

documents.117 There was therefore a potential bias for leading interviewees and 

steering discussions to suit my agenda. I mitigate these potential biases with the 

selection of multiple research methodologies that are complementary to the research 

question and through triangulating answers. The relevance of each subordinate 

research question is discussed below.  

Research Question Alliance 

Contract 

Review 

Interview

/Survey 

Case 

Law 

Review 

Audit 

Report 

Review 

Case 

Studies 

Literature 

Review 

RQ1 Are alliance contracts 

compatible with public 

sector governance 

objectives? 

X X X X X X 

RQ1.a What do contemporary 

alliance contracts look 

like? 

X X   X X 

RQ1.b What risks are associated 

with alliance contracts? 

X X  X X X 

RQ1.c Why do Australian 

Governments use alliance 

contracts? 

 X   X X 

RQ1.d What is the governance 

environment for 

government? 

  X X  X 

RQ1.e Do alliances comply with 

the governance obligations 

of government? 

X X X X X X 

RQ1.f How do governments 

satisfy value for money 

criteria? 

X X   X X 

RQ1.f.i. How are target costs 

estimated? 

X X   X X 

RQ1.f.ii. How are target costs 

validated? 

X X   X X 

 

Table 1-1 -Research Questions and Selected Methodology 
 

 

 

                                                 
117 Department of Defence, Defence Capability Development Manual (2006) 54.  



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   30 

 

What do contemporary alliance contracts look like?  

 

 I address this question so that I can identify the various forms of alliance contract 

(pure, hybrid, competitive TOC) and compare these to the conventional contracts used 

in the public sector.  The content of the alliance contract reveals the degree of risk 

sharing or risk transfer between alliance participants, how decision-making is 

managed and how the alliance relationship is managed.  These elements all contribute 

to answering the question of how well alliances comply with the governance 

objectives of the public sector.  I conduct a comparison of conventional contract 

features to those of alliances in Chapter two.  

 

What risks are associated with alliance contracts?  

 

An assessment of the suitability of alliancing in the public sector requires an 

understanding of alliance risks.  The alliance literature, government guidance papers 

and audit reports cite many potential risks with alliancing in the public sector.  The 

main risks include reduced legal remedies, failure to demonstrate value for money, 

opportunistic behaviours from alliance participants, creation of fiduciary obligations, 

conflicts of duty, governance incompatibility (reduced transparency, integrity, 

accountability), and decision-making deadlocks.118 The likelihood and consequence of 

these risks need to be qualified so that the costs and benefits of alliances can be 

compared to alternative procurement options. 

Why do governments use alliance contracts? 

 

The alliance literature, especially government procurement guides, cite various 

motives for the use of alliances in the public sector including cost savings, innovation, 

reduced disputes, schedule benefits, and improved safety in construction when 

compared to conventional or contracts.119 Alliances also offer significant benefits 

where the scope of the project is difficult to determine and complex stakeholder 

interactions are expected.120 To answer the primary research question I explore 

                                                 
118 I do not attempt to provide an exhaustive list of alliance risks but rather extract the significant risks 
identified in the alliance literature that are relevant to my research questions. See, eg, Victorian 
Government, above n 29, 18; Chew, above n 15; Hayford, above, n 90. 
119 Walker et al, above n 85, 82-4; Victorian Government, above n 29. 
120 Ibid 17; Ross, above n 12. 
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whether these reasons are valid by examining how procurement managers perceive 

and measure the benefits of alliancing.  

 

In answering this question, I also explore the current engineering and construction 

market to see whether the use of alliances is a response to a market of limited supply.  

Chapter two provides an overview of the engineering market, government industry 

sector plans and the causes of disputes in the construction and engineering sector to 

help answer this research question. 

 

What are the governance obligations imposed on governments?  

 

To test the suitability of alliances contracts in the public sector, it is first necessary to 

determine what the governance objectives of governments are at federal, state and 

local levels121
  and to establish the rules by which governments operate in the 

procurement domain.  In Chapter four, I explore the differences between public and 

private sector governance and provide a consolidated framework of the governance 

objectives at federal, state and local government levels.  The definition of a 

governance framework therefore allows subsequent assessment of whether alliances 

actually comply with these rules. 

 

How do governments satisfy value for money criteria?   

 

This research question comprises two parts. First, I determine the mechanism by 

which the alliance develops its target cost, and second, I examine how this target cost 

is validated.  These questions stem from criticisms in several audit reports122 and the 

alliance literature, which state that value for money is both difficult to demonstrate 

                                                 
121 See eg; Australian National Audit Office Better Practice Guide, Public Sector Governance and the 

Individual Officer (1999), <http://www.anao.gov.au> at 13 July 2008; Queensland Government, 
Treasury, Managing for Outcomes – Strategic Governance Principles and Indicators (2003) 
<http://www.treasury.qld.gov.au> at 31 August 2005; NSW Auditor General, On Board: Guide to 

Better Practice for Public Sector Governing and Advisory Boards (1998) 
<http://www.audit.nsw.gov.au/publications/better_practice/better_practice.htm> at 21 July 2008; 
Victorian Good Governance Advisory Group Good Governance Guide (2004) <www.dvc.vic.gov.au> 
at 11 October 2005; Chartered Practicing Accountants Australia, Excellence in Governance for Local 

Government (2005) <http://www.cpaaustralia.com.au/cps/rde/xbcr/SID-3F57FEDF-
4B78D353/cpa/excellence_gov.pdf> at 16 July 2008. 
122 NSW Audit Office, above n 96. 
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and achieve within alliances.123  These questions are crucial to answering the primary 

research question, as value for money is a fundamental tenet of public sector 

governance.124  There is much debate about the need for price competition to 

demonstrate value for money in alliances.  A consequence of this debate is the 

emergence of the competitive TOC alliance. This is discussed as part of my 

demographic analysis of alliances at Chapter two. Exploring the evolution of alliances 

and the methods by which value for money is both demonstrated and achieved is 

necessary to establish whether alliances are suitable for public sector projects.  This 

has implications not only on the format of the alliance contract but also upon the 

capabilities of governments as, in the absence of price competition, substantial 

emphasis is placed on governments to contribute to the development of target costs 

and the validation of such costs. 

 

Methodology 

 

My research methods are principally qualitative, comprising explanatory and 

exploratory research.  A qualitative framework is appropriate, since I required a 

research method that enabled me to explore the issues surrounding alliance contracts 

through open-ended questions and a desire to capture the points of view of 

interviewees.125   My exploratory questions establish the alliance demographics and 

common alliance contractual frameworks as well as a general overview of the 

conditions applicable to conventional government contracts.  

 

My explanatory questions focus on the ‘hows’ and ‘whys’ of alliances,126 exploring 

how risks are managed and why alliances were selected to begin with in lieu of other 

procurement options.  I selected specific research methods based on their 

achievability, relevance and compatibility with my primary and subordinate research 

questions.  I discuss these research methods below.  

                                                 
123Cowan et al, above n 20, 1-4; Chew, above n 15, 335. 
124 Australian National Audit Office, above n 121. 
125 Sharlene Nagy Hesse-Biber, Patricia Leavy, The Practice of Qualitative Research (2006) 125-6; 
  Patton, above n 116, 24. 
126 Earl R. Babbie,  The Basics of Social Research (2005) 91-2; Robert Yin, Case Study Research: 

Design and Methods (1984), 5-6; Keith Punch, Developing Effective Research Proposals (2000) 38; 
Neuman, above n 116, 22-3. 
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Alliance contract review  

 

The first phase of my research comprised collection of alliance contract terms and 

conditions from federal, state and local governments, as well as interviewing alliance 

managers to ascertain whether their contract was ‘consistent’ with a standard form of 

alliance contract.127 For each alliance contract I received, I examined the relevant 

clauses to determine the roles and operation of the alliance leadership team, how 

target costs are determined, how exclusion clauses operate and how disputes are 

managed in that alliance.   

 

I also conducted a content analysis128 on four alliance contracts to explore language 

that may support the existence of fiduciary obligations. For example, counting 

occurrences of the terms, ‘collectively’, ‘reliance’, ‘dependence’, ‘on behalf of’ etc.  

 

I reviewed eleven alliance contracts to explore the terms of the different types of 

alliances, namely pure, hybrid and competitive TOC alliances. In addition to relying 

on material from alliance managers, I triangulated my analysis of alliance terms and 

conditions by interviewing three experienced alliance contract drafters to determine 

the more common alliance contract terms and conditions and to establish what the 

trends were for future alliance contract clauses.   

 

Alliance and governance literature review.  

 

I undertook an extensive literature review to refine definitions of alliances, identify 

the risks associated with alliance contracts and analyse the current engineering and 

construction market. The selection of my alliance literature stemmed primarily from 

published proceedings at the International Industry Research and International Quality 

                                                 
127 As alliance contracts terms and conditions are commercially sensitive, I anticipated a poor response 
rate for full disclosure, hence I asked alliance managers to indicate whether their contract had similar 
‘alliance leadership team’ clauses, ‘no disputes’ clauses and ‘fiduciary exclusion’ clauses compared to 
a ‘boilerplate’ alliance contract I presented during interviews. Where the interviewee’s alliance contract 
differed, I asked for a broad overview of those differences. 
128 I adopted Krippendorf’s procedure for content analysis, albeit my content analysis was limited to a 
few specific phrases in alliance contracts and conventional contracts.  Klaus Krippendorff, Content 

Analysis: An Introduction to Its Methodology (2nd ed, 2004). 
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and Productivity Centre alliance contract seminars run six monthly in Australia, prior 

bibliographic research on alliancing conducted by the University of Melbourne,129 and 

government policy documents related to alliances.130  My review of the construction 

and engineering market comprised literature reviews from the Australian Bureau of 

Statistics, Construction Forecasting Council and Engineers Australia.  

 

I conducted a comprehensive literature review to determine the governance 

environment applicable to public bodies.  To do this, I reviewed the codes of conduct 

of several federal and state government organisations (see Chapter four), as well as 

the Chartered Accountant’s governance guide for local governments.  My literature 

review here also encompasses the extensive body of knowledge related to outsourcing 

and privatisation including the key research by Domberger, Hodge and Savas. I also 

drew governance content from guidance papers and policy from the Australian 

National Audit Office and respective State Government Auditor Generals. 

 

Case Law Review.   

 

I conducted a review of relevant case law to explore the court’s interpretation of 

tendering processes and public sector procurement, the likelihood of fiduciary 

obligations arising in alliance contracts, and the consequences of good faith 

obligations in contract.  As no specific case law involves alliance arrangements in 

Australia,131 my case law review involved drawing analogies from principles 

developed in cases examining similar relational contracts such as joint ventures.   

 

Alliance Manager Interviews.   

 

My primary research method was through interviews with alliance managers. I used a 

‘survey’ style interview template to answer elements of the research questions relating 

to the motivation for using alliance contracts and governance compatibility, followed 

                                                 
129Clifton et al, above n 77. 
130 See especially, Victorian Government, above n 29, NSW Government, above  n 29; Queensland 
Government, above n 29. 
131 Willoughby City Council v Sydney Water Corporation (1999) NSWLEC 131involved a pure alliance 
contract though this action did not involve discussion of any terms of the alliance contract or any 
operation of the alliance contract. 
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by an informal conversational interview.132   I selected interview participants from the 

following sources: 

 

a. Federal, state and local government information websites on alliance 

contracts; 

 

b. Points of contact from the alliancing conference proceedings in Australia; and 

 

c. Referrals from alliance interviewees (Snowballing, i.e.  gaining further points 

of contacts from the recommendations of interviewees).133 

 

In my interviews, I asked participants from government (federal, state and local) to 

volunteer information on their experiences with the use of alliance contracts and, in 

particular, to outline the risk profile of their project, why they used alliancing, their 

perceptions of alliance risks, whether they consider their value for money objectives 

were satisfied, and whether they believed such procurement vehicles are compatible 

with their organisational and individual governance objectives.   

 

To ensure a representative spread of responses I aimed to conduct information rich 

‘intensity sampling’134 with a minimum of four interviews each for local, state and 

federal government alliances, with a minimum of fifteen alliance interviews.  As a 

minimum, I ensured each interview or survey participant was an alliance board 

member, project manager or commercial manager of the relevant government 

organisation.  I also aimed to ensure that my interviews did not involve participants 

from the same alliance.  My preference for conducting interviews was as a face-to-

face arrangement, though due to the geographic diversity of alliances, I conducted 

several interviews via telephone. Twenty five interviews were conducted. 

 

                                                 
132 Burke Johnson and Lisa Turner, ‘Data Collection Strategies in Mixed Methods Research’  in Abbas 
Tashakkori and Charles Teddlie (eds) Handbook of Mixed Methods in Social and Behavioral Research 
(2003) 305-6;;  Patton, above n 116, 282.. 
133 Bruce Lawrence Berg, Qualitative Research Methods for the Social Sciences (2001) 33; Melanie L. 
Mauthner, Maxine Birch, Julie Jessop, and Tina Miller, Ethics in Qualitative Research (2002) 78; 
 Patton, above n  116, 194. 
134 Patton, above n 116, 171; Elizabeth Kemper, Sam Stringfield, and Charles Teddlie, ‘Mixed Methods 
Sampling Strategies in Social Science Research’, Abbas Tashakkori et al, above n 133, 278.  
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Surveys 

 

Where participants were unable to conduct an interview, I requested they complete a 

survey addressing the issues covered in interviews. This survey captures the same 

questions I asked during interviews, namely, what was the risk profile of their project, 

why they used alliancing, what was their perceptions of alliance risks, whether they 

consider their value for money objectives were satisfied, and whether they believed 

such procurement vehicles are compatible with their organisational and individual 

governance objectives? The data gathered from surveys is compatible with that of the 

interviewees (estimates of alliance risks and benefits), although the survey data is not 

as rich. 

 

My selection of survey participants was the same as that used in interviews.   The 

survey used in this research is attached at Annex A. A total of five surveys were 

completed. 

 

Audit Report Review 

 

I further examine the governance arrangements of alliances through the review of 

alliance contract audit reports.   At the time of writing, audit reports are available for 

four Australian alliance contracts, namely: 

 

a. The National Museum Audit Report.135 This report on a federal government 

pure alliance provides a favourable report of alliance governance 

arrangements on this project; and 

 

b. The Northside Storage Tunnel Audit Report.136 This report on a state 

government pure alliance criticises the governance arrangements of this 

alliance and the failure to demonstrate value for money; 

 

                                                 
135 Australian National Audit Office, ‘Construction of the National Museum of Australia and the 
Australian Institute of Aboriginal and Torres Strait Islander Studies, Audit Report’ (2000).135 
136 NSW Audit Office, Performance Audit, ‘Sydney Water Corporation: Northside Storage Tunnel 
Alliance’ (2003). 
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c. Queensland Annual Audit Report for 2007.137 This state government annual 

report encompasses an audit of the Gold Coast Desalination Plant Alliance. 

The governance arrangements for this pure alliance were rated very poorly; 

and 

 

d. The Tugun Bypass Audit Report.138 This report, for a competitive TOC 

alliance, recognised the successful delivery of value for money and 

recommends the use of alliancing for future projects. 

 

I also investigated audit reports from overseas alliances involving public sector 

organisations.139  These overseas audits also identify some governance issues with 

alliances. 

 

The audit reports encompass an assessment of alliance project risks, determination of 

value for money criteria and identification of failures to meet governance objectives. I 

used the audit reports as a prompt to explore the risks of alliances during my 

interviews and to explore whether audit reports and auditing in general are a concern 

for government alliance managers. 

 

Case Studies 

 

 I conducted two case studies, focusing on a local government competitive TOC 

alliance and a state government pure alliance.  The selection of case study participants 

was opportunistic since there were few alliances where work was still in progress and 

progress was of sufficient maturity to be of research value.  The primary aim of my 

case studies was to gain insight into industry participant’s views on alliancing, gain 

greater access to alliance documentation,  and observe the dynamics of the respective 

alliance culture in operation.   Data collected during the case studies included trade 

studies, employee codes of conduct, minutes, alliance procedures, progress reports, 

and probity audit reports.  I validated collected data by interviewing the authors of the 

                                                 
137 Auditor General of Queensland, ‘Report to Parliament no 5’ (2007). 
138 Queensland Government, Public Works Committee, ‘The Tugun Bypass Project’ Report 97, (2007). 
139See, eg, Thames Water Network Alliance in National Audit Office, ‘Improving Public Services 
Through Better Construction’ (2005) <http://www.nao.org.uk/publications/nao_reports>, Ministry of 
Defence Submarine Facility Alliance in National Audit Office, ‘The Construction of Nuclear 
submarine facilities at Devonport’ (2002) <http://www.nao.org.uk/publications/nao_reports>. 
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respective data where available.  I conducted the case studies by remaining on site 

with the alliance participants for a one-week period.  I managed commercial 

sensitivities by establishing a one-way confidentiality deed between the alliance 

participants and Griffith University.  To protect commercial sensitivities, I also 

developed a procedure whereby the alliance board or government executive body had 

the right to vet any of my case study content.  Though this introduced the risk that the 

alliance board could sanitise relevant content from my case study report, this process 

increased the likelihood of alliance participation in case studies.  The manner in which 

I conducted the case studies follows that recommended by Yin, the leading author of 

case study research.140 Annex B includes the process used to conduct case studies in 

my research. 

 

In addition to my two alliance case studies, I also participated in a review of a state 

government hybrid alliance program on behalf of a leading law firm. In this role, over 

a two-week period, I reviewed the terms and conditions of an alliance program 

contract and advised the non-owner client of the commercial risks and opportunities 

associated with this contract.  This action research141 provided insight into how 

different clients perceive the risks of alliance contracts.  This activity also brought me 

into contact with leading commercial lawyers with extensive alliancing experience.  

 

Interviews, surveys, and case studies were conducted in accordance with the Griffith 

University Human Research Ethics Manual.142    

 

Table 1-1 provides an overview of my subordinate research questions and the 

methodology applied to answer each of these questions.  It shows that I apply a 

minimum of three methods to address each subordinate research question, so that, 

with this depth of triangulation, the influence of response biases and interviewee 

biases are minimised.   

 

                                                 
140 Robert Yin, Case Study Research: Design and Methods (1984), 20. 
141 Patrick Costello, Action Research (2003) 3-6; Peter Reason and Hilary Bradbury ,Handbook of 

Action Research (2007) 3-7; Patton, above  n 116, 221. 
142 Human Research Ethic Protocol LAW/28/05/HREC 
<http://www.griffith.edu.au//or/ethics/humans/> at 7 April 2008. 
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Research Outcomes and Thesis Outline 

 

In this study, I argue that there are two key failures in the use of alliances by 

Australian governments.  First, alliances provide a less robust governance framework 

than conventional contracts and the alliance literature understates this disadvantage. 

Second, many of the benefits of alliances are overstated in the literature and 

procurement officers may simply expect the form of the alliance contract to deliver 

positive outcomes rather than the substance of the alliance process coupled with the 

commitment of participants.  

 

While alliances offer some scope for improved risk management when compared to 

conventional fixed price contracts, the alliance introduces many governance risks 

including failure to satisfy public sector accountability objectives, failure to 

demonstrate value for money, a lack of transparency in tender evaluations and an 

increased risk of a conflict of duty. Government procurement guides fail to recognise 

many of these governance risks or severely understate them.   

 

In many areas, alliance benefits are overstated. I argue that project outcomes are 

largely independent of the form of contract used since project success is largely 

contingent on the processes used to allocate risk.  What is more important are the 

intents of the parties, skills of contractors and the organisational culture available to 

deliver cost effective and timely outcomes.  For these reasons, claims that alliances 

capture the benefits of relational contracts and reduce disputes are erroneous.   

 

This thesis comprises two parts, corresponding to the themes in my subordinate 

research questions. First, what is the alliance environment (discussed in Chapters two, 

three and four); and second, what are the alliance risks, costs and benefits (discussed 

in Chapters five, six and seven)? 

 

Chapter two is dedicated to defining the procurement environment for governments.  

This chapter explores the range of procurement options available to governments and 

how these procurement options deal with risk management. This chapter then 

explores the construction and engineering market to quantify the supply and demand 
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of services suitable for alliance delivery and to explore the incidence and causes of 

contract disputes.  Following this, the chapter explores those features of alliances that 

differ from conventional contracts.  This activity encompasses a review of the terms 

and conditions of eleven Australian alliance contracts.  This chapter also provides a 

demographic analysis of where and when governments use alliance contracts, in order  

to understand how alliances are used and to place the risks of alliance contracts into 

context.  This chapter therefore summarises what alliances are, when and where they 

are used, and what alternatives are available to governments. 

 

Chapter three is dedicated to exploring why governments use alliances.  It explores 

the reasons forwarded in government policy and procurement guides for when 

alliancing is appropriate and compares these express reasons with real world practice 

such as the views of alliance managers and from observations made during my case 

studies.  This chapter also explores the cited benefits of alliancing as a form of 

relational contract.  I argue that the form of contract is less important than the 

processes used by the project participants to identify and treat risk.  I use examples of 

the success of partnering strategies on fixed price contracts to demonstrate this.   

 

Chapter four explores the public sector governance environment.  To assess the 

suitability of alliances I first establish the rules by which governments operate in 

procurement. This chapter explores the general governance dimensions of 

‘compliance’ and ‘performance’ and then focuses on how federal, state and local 

governments define their public sector governance environment. This chapter also 

includes a discussion on the rules and challenges applicable to government owned 

corporations, as these organisations are prolific users of alliances. This chapter 

introduces the fundamental governance principles of integrity, accountability, 

transparency, efficiency and stewardship (value for money).  Defining these 

governance principles and exploring how they are interpreted by public sector 

managers provides a framework within which I can subsequently assess the suitability 

of alliancing and in particular how alliances delivery value for money, whether 

alliances create conflicts of duty, whether alliances dilute accountability and whether 

alliances provide adequate transparency to stakeholders.  
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Chapter five builds upon the defined public sector governance environment with an 

examination of alliance features that fail to comply with these express rules and 

objectives.  In particular, this chapter explores: 

 

a. accountability and how the alliance ‘no disputes’/‘no liability’ provisions 

and ‘virtual organisation’ management structure diminishes responsibility; 

 

b. integrity and how alliances create a conflict of duty for public sector 

managers and increase the risks of  the imposition of fiduciary obligations; 

and 

 

c. transparency and how pure alliances fail to provide openness in some 

decision-making processes, especially the tender selection process and 

how visibility of project costs and schedules are only provided after 

governments select a preferred tenderer. 

 

Chapter six examines the governance objective of value for money.  Value for money 

is a key benchmark for assessing the success or otherwise of governments’ outcomes.  

I therefore use this benchmark to gauge the suitability of alliancing in the public 

sector.  Chapter six first summarises the various definitions of value for money at 

federal, state and local government level and concludes that these definitions are both 

nebulous and unquantifiable.  Furthermore, chapter six demonstrates that the risk 

treatment practices of governments make value for money assessments prone to 

inappropriate manipulation. 

 

The chapter then explores how governments manage compensation in alliances, how 

target costs are developed, how target costs are validated, and what hidden costs are 

present in alliancing. Chapter six demonstrates that the subjective definitions of 

‘value’ results in a situation where practically any governments’ decision can be 

justified as ‘reasonable’.  Furthermore, the costs of doing business with alliances are 

high compared to well managed conventional contracts, hence the almost evangelical 

fervour attached to alliance use is unjustified. 

 



Chapter One - Alliance Contracts: Research Aims, Background and Methodology                                   42 

 

Chapter seven continues on the governance theme of value for money by exploring 

the tender evaluation process for government.  Previous chapters explore when 

alliancing is and is not suitable. Should governments elect to use an alliance, their 

next step is to select and alliance team best able to deliver value for money. Alliances 

introduce substantial risks in selecting prospective tenderers as alliance tender 

responses are promissory (rather than binding) and tender selection requires 

assessment against primarily subjective, non-price evaluation criteria.  Chapter seven 

explores these challenges, drawing from the results of my case studies and interviews.  

I conclude that the alliance tender evaluation process is largely a ‘beauty parade’ 

where alliance tenderer’s ‘promise everything but guarantee nothing’.  This makes it 

very difficult to gauge whether governments will receive value and is likely at odds 

with the Australian/United States free trade agreement. 

 

Chapter eight summarises the major findings of this study, and then provides 

recommendations for reform in the government alliance guidelines. I identify that, 

despite the governance risks of alliancing, for many projects, alternative procurement 

options are unsuitable.  Alliances therefore represent the lesser of two or more evils.   

Hence, even where alliances are deemed by governments to be the most suitable 

procurement option, this study identifies where improvements need to be made in 

alliance governance arrangements.  These improvements include the consideration of 

all alliance hidden costs, consistent treatment of risks and ensuring tender evaluations 

are repeatable and fair. 



Chapter Two – Government Procurement, Alliances and Their Use                   43 

 

Chapter Two - Government Procurement, Alliances 

and Their Use 

 

‘All under the Heavens is chaos - and the situation is excellent’ 

- Mao Zedong (1893-1976)1 

 

Introduction 

 

The first Australian public sector alliance agreement appeared as recently as 1998. 

Within a decade, the use of alliances grew to over a 120 projects worth over $25 

billion. What has sparked such overwhelming interest in this relatively new 

procurement option?  The alliance literature offers several reasons, including a 

significant change in the construction and engineering market, a perception that there 

were a growing number of disputes in the construction industry and, as a 

consequence, a general dissatisfaction that conventional contracts were not up to 

dealing with this changing environment.2 

 

Another key reason advanced for recent alliance use is that there has been a dramatic 

change in the circumstances for government procurement since the late 1980s.  The 

21st century dawned with a public sector with reduced numbers, diminished skills and 

greater workloads.  At the same time, the capacity of suppliers in the construction and 

engineering industry had changed dramatically, resulting in an acute skills shortage in 

Australian industry. Consequently, there is a lessening of competition and a 

substantial increase in the bargaining power of suppliers in the construction and 

engineering market. In this chapter, I describe the changed procurement dynamics of 

the construction and engineering industry,3 which forces governments to re-evaluate 

                                                 
1 Quotation Attributed to Chairman Mao Zedong through the ‘People’s Daily’ headline, Robert 
Benewick,  Icons of Power: Mao Zedong and the Cultural Revolution in Harriet Evan and, Stephanie 
Donald (eds), Picturing Power in the People's Republic of China: Posters of the Cultural Revolution 

(1999) 124.
 
 

2 See Chapter two, footnote 16. 
3 I adopt a broad definition of the term ‘construction and engineering’ to represent project delivery of 
roads, rail, buildings, water treatment facilities, other infrastructure and major systems.   
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procurement options for project delivery. Consequently, governments have rejected 

arms-length, adversarial contracts in favour of relational style, collaborative contracts. 

 

A further claim made in the literature explaining the rapid take up of alliancing is that 

alliances offered a means for reducing contract disputes. Alliances, it is argued, would 

provide for a collaborative relationship and a no-blame framework for the parties. 

Several authors advanced the view that construction projects have been plagued by 

disputes with attendant cost and schedule overruns.4 These authors further claimed 

that only alliances could curtail these failures.  This chapter demonstrates that this 

argument fails on two counts.  First, the incidence of disputes is substantially 

overstated in the literature.  Second, where disputes do occur, they originated mainly 

from documentation errors. Consequently, the form of contract is unlikely to address 

the cause of the disputes; rather, the form of contract simply adjusts the remedies 

available to resolve those disputes. 

 

This chapter tests the claims that, when compared to conventional contracts, 

alliancing is better suited to deal with these radical changes in the procurement 

environment. The chapter explores what alliances are, how they differ from 

conventional contracts, and where are they used.  Several themes emerge from these 

investigations. First, an analysis of alliance terms and conditions reveals that there are 

three classes of alliances in use by the public sector: pure, competitive TOC and 

hybrid alliances. These classes of alliance deal with procurement risks quite 

differently when compared with conventional contracts. Nevertheless, procurement 

managers are amending the terms of conventional contracts to capture some of the 

benefits of alliances.  Second, alliance use is growing at all levels of government, and 

I argue that this is leading to an overuse of alliancing, especially since I demonstrate 

in this and later chapters that alliances fail to deliver many of their claimed benefits.   

                                                 
4 Jim Ross, ‘Introduction to Project Alliancing’(Presented at Alliance Contracting Conference, 

Sydney, October 2003) 21; Andrew Hutchison and John Gallagher, ‘Project Alliancing – an Overview’ 
Centre of Advanced Engineering Seminar, Christchurch, NZ 2003); Victorian Government, 
Department of Treasury and Finance, Project Alliancing Practitioner's Guide (2006) 17; Andrew 
Chew, ‘Alliancing in the Delivery of Major Infrastructure Projects and Outsourcing Services - An 
Overview of Legal Issues’ (2004) 21(3) International Construction Law Review 319; Owen Hayford 
‘Ensuring your Alliance Contract is Legally Sound’, (2004) 99 Australian Construction Law 

Newsletter 45; Brad Cowan and John Davis, ‘Development of the “Competitive TOC” Alliance  - A 
Client Initiative’ (2005) Southern Pacific Alliance Network 
<http://www.alliancenetwork.com.au/white_papers.html> at 17 Feb 08. 
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Though this chapter does not explore why the public sector has embarked on the use 

of alliances to deliver project outcomes, it does set the foundation for answering this 

question in Chapter three. This chapter defines what situation governments face when 

procuring services, what are alliances, and where are they used. In so doing, it 

addresses my research sub-question ‘what do contemporary alliances look like?’ 

 

Procurement Situation - Past, Present and Future 

The literature claims alliances are better able to cater for high-risk projects, engage 

industry when supply is limited, and provide a means to reduce disputes when 

compared to conventional procurement options.5  To examine whether these claims 

are true requires answering the following questions: 

a. What are conventional contracts, where are they used, why are they deemed 

unsuitable, and how are they evolving to meet the current and emerging 

procurement situation; 

b. What is the current and emerging market for engineering services and how 

will procurement option selection be affected by this market; and  

c. What is the incidence, and what are the causes, of contract disputes and will 

they be affected by procurement option selection? 

Conventional Contracts 

Alliancing is but one of many procurement options available to governments for 

delivering major engineering projects.  Why then are governments increasingly using 

alliances?  To answer this question demands an assessment of the range of 

procurement options available to the public sector and an exploration of the features 

of these contracts.   

                                                 
5 Ross, above n 4, 21; Hutchison, above n 4; Victorian Government, above n 4, 17; John Purcell and 
Jim Ross, ‘Project Alliancing – Not a Universal Panacea’ Engineers Australia (9 June 2005), 1. 



Chapter Two – Government Procurement, Alliances and Their Use     46 

 

Governments’ dominant form of procurement is with conventional contracts,6 which 

can comprise traditional and non-traditional procurement options. Traditional 

contracts are construct only contracts. These contracts rely on the principal’s delivery 

of a detailed design to the contractor for subsequent progression of the project works.  

Non-traditional procurement involves not just the construction phase of a project but 

also design activities.  Typical non-traditional contracts include design and construct; 

design, construct and maintain; managing contractor;7 and spiral development8 

contracts. The variations in these non-traditional procurement options relate to how 

risk is allocated between contractor and principal and are discussed later in this 

chapter. 

In addition to the form of contract used, governments are required to select the 

payment method for each contract.  Remuneration may involve fixed price (lump-

sum) or schedule of rates arrangements.9  The remuneration model used for each 

contract will fundamentally alter the risk profile for that procurement option.  For 

example, fixed price contracts seek to transfer risks to contractors. By comparison, 

schedule of rates contracts involve the principal accepting most project risks.  The 

public sector uses fixed price contracts more than any other delivery mechanism.10 

When using these conventional contracts, governments typically adopt ‘boilerplate’ or 

‘standard’ forms to reduce transaction costs (saving time and money in negotiating 

contract terms), provide consistency of agreed terms, and establish minimum 

                                                 
6 Australian, Government Productivity Commission, Work Arrangements on Large Capital City 

Building Projects (1999) xix, <http://www.pc.gov.au/research/labourmarket/buildingprojects> at 8 
April 2008. 
7 Queensland Government, Department of Public Works Capital Works Management Guideline 

Procurement Selection and Generic Contracts 
<http://www.build.qld.gov.au/amps/AmpsDocs/CWMFPSGC.pdf> at 15 August 2008;  
Queensland Government, Department of Main Roads, Project Delivery System Volume One (2nd Ed, 
2006) 16-32. 
8 Spiral development is typically used for software programs, especially with the use of rapid 
prototypes. Barry Boehm, ‘A Spiral Model of Software Development and Enhancement,’(1998) May 
Institute of Electrical and Electronic Engineers Computer 61-72. Spiral development can be combined 
with staged implementation to progressively deliver ‘stages of a project’.  See, eg, Queensland 
Government Information Technology Contracting Framework User Guide (2005). 
9 Governments may also adopt a combination of fixed price and schedule of rates remuneration. An 
example of this is the use of guaranteed maximum price contracts. 
10 Productivity Commission, above n 6, xix. 
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standards of legal protection.11 Examples of the standard contract forms used by 

Australian governments are the Australian Standard suite of contracts including: 

a. AS2124-1992 General Conditions of Contract; 

b. AS4000-1997 General Conditions of Contract; and 

c. AS4300-1995 General Conditions of Contract for Design and Construct.12 

These Australian Standards are popular at all levels of government.13  Other examples 

of standard forms of contract include the Department of Defence’s ASDEFCON14 

suite of contracting documents for request for tenders and contract terms, and the 

NSW government’s GC21 contract.15 These conventional contracts typically advance 

an adversarial rather than a collaborative approach, with reliance on risk transfer to 

the party most suited to manage project risk,16 and the use of liquidated damages 

clauses to enforce performance.17 In sum, most conventional contract adopt a win-lose 

approach.  

In addition to providing consistent terms and conditions, the process for selecting 

tenderers with conventional procurement options is also standardised in most 

government organisations. Governments procure most services and projects under 

competitive tenders. Competitive tenders use a system to select contractors that ‘must 

                                                 
11 Dan Young, ‘Government Tendering and Contracting Practice’ in Bryan Horrigan (ed), Government 

Law and Policy: Commercial Aspects (1998) 96-7. 
12 Other contracting forms from the Australian Standard Suite include: AS4915-2002 General 

Conditions of Contract for Project Management and AS4916-2002 General Conditions of Contract for 

Construction Management.  
13 From my interviews, respondents indicated that many local and state governments utilise the 
AS2124-1992, AS4000-1997, and AS4300-1995 contract formats or a contract type tailored to that 
department. See also Victorian Government,  Ministerial Direction 2, Contractual Requirements for 

Public Construction (Mar 1997) which mandates standard forms of contract for major works including 
AS2124-1992 and AS4300-1995. 
14 Australian Government, Department of Defence, ‘Contracting’ at 
<http://www.defence.gov.au/dmo/DMO/function.cfm?function_id=45> at 8 April 2008. 
15 The NSW government primarily utilises GC21 General Conditions of Contract (July 2003) in lieu of 
the AS2124-1992 or AS4000-1997 contracts.  The GC21 contract is similar to AS2124-1992 in that 
lump sum/schedule of rates can be selected (s2.1) and options remain for liquidated damages (s55). 
16See, eg, Alan Griffin, ‘C21 Contract Conditions – “Ugly Duckling is really a Swan” ’ (1997) 
55Australian Construction Law Newsletter, 12; Brian Farmer, ‘Australian Standard conditions of 
Contract – Overview of the AS4000 Suite’ (2004) 94 Australian Construction Law Newsletter, 18.  
Contra,  John Pilley, ‘C21 Contract Conditions – 57 Examples of Unfairness’ (1997) 53 Australian 

Construction Law Newsletter, 6 who argues that the NSW C21 style contracts unfairly burden the 
contractor with risks that should be managed by the principal. Note that the more recent GC21 
addresses many of the criticisms levied by Pilley on the C21 contract. 
17 GC21 General Conditions of Contract, above n 15, cl 55.4; AS4000-1997, cl 37.2. 
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not only be fair and equitable but must also be perceived as being fair and 

equitable.’18  Standard contract terms and conditions contribute to reducing tendering 

costs and the length of time involved in the tendering process, because tenderers are 

familiar with the risk allocation process of standard contracts. This facilitates faster 

tender responses and shorter contract negotiations. I discuss the tendering process for 

alliances and compare this to tendering within conventional contracts at length in 

Chapter seven.  

Governments have extensive experience in the use of conventional contracts and there 

is a substantial body of knowledge exploring the costs and benefits of these 

procurement options.19  To explore the suitability of these contracts for public sector 

procurement requires an understanding of how these contracts address risk. 

Risk Allocation with Conventional Contracts 

One of the frequently cited benefits of alliancing is the superior sharing of risk 

between principal and contractor when compared to conventional contracts.20 

Conventional contracts are therefore perceived as unsuitable for high risk projects.  To 

test the validity of this claim and to compare the relative benefits of alliancing to other 

contracting options in later chapters, I explore how conventional procurement options 

deal with risk.  In doing so I demonstrate that many conventional forms of contract 

can and do involve effective risk sharing. It is therefore inaccurate to state that only 

alliances are able to equitably manage contract risk. 

A government has a number of choices available to it regarding the form of contract it 

might use to deal with risk sharing and risk allocation. Procurement managers 

recognise that risk allocation is a key issue when deciding upon the appropriate 

contracting mechanism. 21  Though there is a temptation for principals to try and shed 

all project risks, this may not always be desirable, because risk allocation will 

undoubtedly come at a high price. For example, if a principal requires contractors to 

accept the project risks of site latent conditions, specification errors and adverse 

                                                 
18 NPWC/NBCC Joint Working Party, ‘No dispute : strategies for improvement in the Australian 
building and construction industry’ (May 1990), 39.  
19 Ibid; See Chapter two, footnotes 16, 28, 29. 
20 Ross, above n 4, 21; Victorian Government, above n 4, 17. 
21 Australian Constructors Association, D & C Projects - A Model Procurement Process (2001) 5 
<http://www.constructors.com.au/design-construct/> at 8 April 2008. 
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weather under fixed price arrangements then contractors will undoubtedly load their 

tender responses with very large contingency fees.  Principals must pay this fee 

whether risks eventuate or not.  A more suitable strategy for the public sector may 

therefore involve equitable risk allocation in procurement.  

Abrahamson developed an ideal model for equitable risk allocation in contract.  

Abrahamson’s principles state that a party should bear a contract risk where: 

 

a.   It is in [their] control, i.e., if it comes about it will be due to wilful 

 misconduct or lack of reasonable efficiency or care; or 

b.   [They] can transfer the risk by insurance and allow for the premium in 

 settling his charges to the other party... and it is most economically 

 beneficial and practicable for the risk to be dealt with in that way; or 

c.   The preponderant economic benefit of running the risk accrues to [them]; or 

d.   To place the risk on [the contractor] is in the interests of efficiency (which 

includes planning, incentive, innovation) and the long term health of the 

construction industry on which that depends; or 

e.   If the risk eventuates, the loss falls on [the principal] in the first instance, and 

it is not practicable or there is no reason under the above four principles to 

cause expense and uncertainty, and possibly make mistakes in trying to 

transfer the loss to another.
22

 

Though governments recognise the value of these principles and tacitly adopt them, 23 

in many situations they are ignored.  For example, governments often load contractors 

with risks that are beyond that contractor’s control.24 The following clauses from a 

typical government contract illustrate this point:  

 

                                                 
22 Max Abrahamson, ‘Risk Management’ (1984) 1 (3) International Construction Law Review 241, 
244. 
23 NPWC/NBCC Joint Working Party, above n 18. 
24 Pilley, above n 16, 6. 



Chapter Two – Government Procurement, Alliances and Their Use     50 

 

a. The principal assumes no responsibility for the reliability of the tender 

 documentation, 

 

b. The tenderer must acquaint itself with all information, and 

 

c. Information is provided for the convenience of tenders only and this 

information is not guaranteed. 
25

 

 

Project success is highly dependent on the integrity of tender documentation. If 

governments fail to guarantee tender documentation or other information provided to 

tenderers then this will undoubtedly result in the significant loading of contingency 

costs into bids.  This is also likely to increase the risk of disputes, especially where 

governments provide misleading information in tender documentation.26 Ultimately, 

the quality of tender documentation is a principal’s risk and the principal should 

therefore own and manage this risk.  

 

The scope for allocation of risk varies between contract types. Fixed price contracts 

typically involve transferring substantial risk to the contractor, whilst schedule of 

rates contracts transfer most risk to the principal.  The majority of the standard forms 

of contract allow for the use of fixed price, schedule of rates or a combination of the 

two mechanisms.27 For example, a contract may use schedule of rates arrangements 

for design components and fixed price arrangements for construction elements.28  

 

Similarly, conventional contracts can incorporate a risk sharing philosophy with 

guaranteed maximum prices or even incentive bonuses for contractors. It is therefore 

inaccurate to state that conventional contracts do not support equitable risk allocation.  

Governments can, and often do, tailor standard forms of contract to allocate risk 

                                                 
25 Jim Feehely, ‘Tendering and Contract Documentation’ (Building and Construction Law in 
Queensland, Brisbane, 1998), 7. 
26 Abigroup Contractors Pty Ltd v Sydney Catchment Authority [2005] NSWSC 662, 43-8. 
27 See, eg, AS 4000-1997 General Conditions of Contract, cl 5. 
28 This strategy is often used in the two stage design and construct contract. See, eg, Roger Quick 
‘Queensland’s ECI Contract’ (2007) 24 (1) International Construction Law Review 3, 15; Queensland 
Department of Public Works, Capital Works Management Framework - Procurement Selection and 

Generic Contracts (undated). 
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equitably and effectively.29  It is this evolution of conventional contracts that had led 

to the development of novel procurement options. These novel procurement options, 

including alliances, treat risk far differently to fixed price construct only contracts.  

 

Novel Procurement Options, Partnering and Risk Transfer 

 

Alliancing involves a sharing of all risks between principal and contractor. The 

alliance adopts compensation mechanisms geared towards ensuring everyone wins or 

everyone loses. This is in direct contrast to the fixed price arrangements found in 

conventional contracts where the contractor typically assumes most project risks or 

schedule of rates arrangements, where the principal assumes most project risks. These 

two extremes of risk allocation are often undesirable, as this can result in excessive 

contingency fees or no incentive on contractors to perform.  This has led to the 

emergence of procurement options where risk treatment varies depending on the life-

cycle of the contract. Furthermore, governments are overlaying partnering principles 

into conventional contracts as a means to foster collaboration and reduce disputes.  

This section explores how conventional contracts are evolving to adopt more balanced 

risk allocation in procurement. 

 

One recent contracting initiative that reflects the evolution of conventional contracts 

to better suit higher risk projects is a strategy that promotes Early Contractor 

Involvement (ECI).30 ECI contracts are relational contracts that foster the involvement 

of contractors in the preliminary stages of a contract. ECI contracts typically involve 

two-stage design and construct contracts with schedule of rates arrangements used for  

design activities and fixed price or guaranteed maximum price arrangements used for 

construction.  This strategy provides flexibility, promotes a better understanding of 

risk, and reduces duplication of effort.31 The ECI contracting philosophy captures 

                                                 
29 See, eg, Queensland Department of Public Works ‘Managing Contractor and Two Stage Design and 

Construct Contract’ in  Queensland Government, Department of Public Works, Procurement Selection 

and Generic Contracts  (undated). 
30 Trevor Los and Mike Swainston, ‘New forms of Contract’ (Road System and Engineering 
Technology Forum, Brisbane, Queensland, 9-11 August 2005) 14-6; Department of Defence, 
Managing Contractor Contract MCC-1 Contract Manual (2005) Volume 1, 3. 
31 Quick, above n 28; Neil Doyle, Queensland Government, Department of Main Roads ‘Models of 
Public-Private Co-operation in the Current Environment’ (7 Jul 2005). 
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many of the benefits of alliancing, without the sharing of all project risks after 

completion of project design activities.32   

 

Australian governments are also pursuing some ‘partnering’ philosophies for the 

delivery of service and products. Partnering is a non-binding form of cooperation 

rather than a legally binding requirement.33  Governments can adopt partnering 

independent of the contractual model used.34 An example of government’s adoption 

of partnering principles appears in the Victorian Government’s Partnership Victoria 

Policy, which states that partnerships are suitable for projects with the following 

features: 

 

a. Outputs are clearly specified, including measurable performance 

standards; 

 

b. Governments make payments only upon delivery of the specified 

 services, to the required standards; 

 

c. Projects involve a relatively long-term commitment; 

 

d.    Risk allocation between the parties is clear and enforceable, with 

 consequential financial outcomes; and 

 

e.  Government’s responsibilities are clearly articulated with respect to the 

monitoring of outcomes. 35 

 

                                                 
32 The emergence of more balanced risk sharing philosophies in contracts such as the NSW 
Government’s GC21 and the Australian Standard 4000 suite is also indicative of a shift away from 
‘hard dollar’ contracts and the adoption of innovative procurement. See especially, Karen Manley, 
‘Being the Best’ (2007) 27  at <http://www.brite.crcci.info/resources/pdfs/beingthebest_locked.pdf> at 
8 April 2008. 
33 Matton Van den Berg and Peter Kamminga, ‘Optimizing Contracting for Alliances in Infrastructure 
Projects’ (2006) 23(1) International Construction Law Review 4. 
34 Partnering can be applied to competitively tendered fixed price contracts; See, eg, Chris Skeggs, 
‘Project Partnering in the International Construction Industry’ (2004) 20(4) International Construction 

Law Review 456, 461-2; Queensland Government, Department of Main Roads, Project Delivery System 

Volume 1 (2nd ed, 2006) Annex A. 
35 Adopted with minor amendments from Victorian Government, Partnerships Victoria (2000). 
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Unlike alliances, a partnering arrangement seldom involves risk sharing, though the 

intent is usually expressed that the parties work collaboratively. I discuss the relative 

benefits of partnering in the context of relational contract in Chapter three. 

 

There is therefore a plethora of procurement options available to the public sector.  

Governments may use conventional contracts with fixed price, schedule of rates or a 

combination of these two remuneration schemes. Alternately, governments may use 

novel procurement options such as alliances or ECI contracts. Furthermore, 

governments may adopt partnering principles layered above contractual frameworks.   

 

The question procurement officers must ask is which procurement option is most 

suitable? The answer to this question is largely contingent on the procurement 

environment, in particular the construction and engineering market and the cause and 

incidence of contract disputes. 

Government Procurement – Market and Disputes 

 

The construction and engineering market has undergone significant change in the past 

decade.  Demand for engineering services has increased substantially and there is a 

corresponding undersupply of those services.  The consequences for the public sector 

is a lessening of competition and inflated prices for projects.   

 

Most of the alliance literature fails to recognise the construction and engineering 

market as part of the business case for selecting alliancing36 and hence this implicitly 

forwards the view that market conditions should not be a consideration for 

procurement options selection.  The literature also expressly claims claim that 

alliancing reduces disputes in an industry where disputes are rife.37  

 

This section tests these claims by exploring the construction and engineering market 

and the incidence and causes of contractual disputes.  Two themes emerge from the 

analysis.  First, the construction and engineering market has radically changed with a 

                                                 
36 Purcell et al, above n 4. 
37 NSW Government, Procurement Methodology Guidelines for Construction (2005), 19; Victorian 
Government, above n 4, 17,92; Ross, above n 4, 1-2. 
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consequent lessening of competition and inflation of prices.  Second, the historical 

incidence of disputes in the construction and engineering industry appear much lower 

than that cited in the alliance literature. Furthermore, the causes of these disputes are 

typically unrelated to the form of contract used. 

 

Supply and Demand in the Australian Engineering and 

Construction Market 

 

Different procurement options deal with competition in different ways.  For example, 

fixed price contracts that governments offer for competitive tender are ideally suited 

where competition is robust and where governments anticipate several responses to 

requests for tender. Conversely, where competition is constrained, and where industry 

is unwilling to accept project risks, then schedule of rates contracts or alliances appear 

to be more suitable because these latter contracts maximise response rates to requests 

for tender and curtail inflated bids from single tenderers.  Supply and demand within 

the construction and engineering market therefore influences the procurement options 

available for delivering favourable outcomes to the public sector.  An exploration of 

this market assists with assessing whether alliances are or are not suitable for the 

delivery of public sector projects. 

 

The current Australian construction and engineering market is heavily skewed 

towards suppliers; that is, it is ‘a seller’s market’.  As one commentator has recently 

stated, ‘…the construction industry as a whole is at full stretch with both materials 

and skills in intense demand.’38  This situation has arisen from two circumstances: a 

significant increase in the number and size of engineering projects, and a shortage of 

skilled labour in the engineering sector.39  The increases in demand and decreases in 

supply are inflating construction costs and reducing the number of competitively 

tendered bids for public sector projects. 

 

                                                 
38 David Fabian, ‘Seachange in the Construction Industry?’ (2005) 105 Australian Construction Law 

Newsletter 17. 
39 For example, labour can constitute one quarter of capital costs for a construction project, Australian 

Government, Industry Commission, ‘Construction Costs of Major Projects’ (1991) 48-9. 
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There is an unprecedented increase in the number and value of engineering projects in 

Australia. This growth in projects is documented in the Constructing Forecasting 

Council’s (CFC) estimates of engineering projects in Australia. The CFC estimates 

comprise both historical information and projected estimates for non-residential 

projects valued above $100 million.  Figure 2-1 shows the significant growth of 

engineering project values across multiple industries including roads, water, 

electricity, rail, and bridges. 

 

 

Figure 2-1   Financial Year versus Engineering Sector spending $AU millions 
(nominal 07/08 dollars) 40 

 

Figure 2-1 shows that most sector project values have doubled over the past ten years. 

This represents annual growth in excess of seven percent.   The increase in 

engineering and construction projects is placing greater pressure on buyers, especially 

governments, to achieve timely and cost effective outcomes.   

 

There are several causes for the increase in demand for public sector projects, namely: 

a. population growth and population redistribution;41 

                                                 
40 Construction Forecasting Council online forecasting data <http://www.cfc.acif.com.au>. Search 
parameters selected by the author at 4 April 2008. 
41 Population growth has been accelerated by increased immigration and increased fertility.  Coupled 
with this growth is a significant movement of people from rural Australia to urban areas.  See, eg, 
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b. climate change and droughts increasing the need for water projects;42 

c. an underinvestment by previous governments driving a sudden increase in 

infrastructure investment (especially ports, roads and rail);43 and 

d. Heightened regulation of public services (both tightening of standards and new 

regulation).44 

 

The forces that are influencing growth in the construction and engineering market will 

continue to drive demand throughout the coming decade, as the data in Figure 2-1 

demonstrates. 

 

Coupled with this increase in demand, a decrease in supply is exacerbating the 

challenge for governments to achieving timely and cost effective outcomes.  

Unemployment is at record lows (4.1 percent)45 and, more specifically, there is a 

shortage of skilled engineering personnel.46  A survey by Engineers Australia of 33 

companies revealed a shortage of engineering labour in excess of 20 percent.47  As a 

                                                                                                                                            
Australian Bureau of Statistics, ‘4102.0 Australian Social Trends’ (2007); John Holmes, Elin Charles-
Edwards, and Martin Bell ‘Population Dynamics in Rural and Remote Queensland’ (2005) Queensland 
Centre for Population Research, University of Queensland, 42 
<http://eprint.uq.edu.au/archive/00004537/01/Report_Aug_2005.pdf>  at 21 May 2008. 
42 For example the Queensland government will expend over $9 billion over the next five years to 
secure water resources and most of this procurement will be via alliancing 
<http://www.qwc.qld.gov.au/tiki-read_article.php?articleId=190> at 2 May 2008. 
43 Allen Consulting Group, Financing Public Infrastructure in Queensland, (2003); Australian Council 
for Infrastructure Development, Modelling the Economic Effects of Overcoming Underinvestment in 

Australian Infrastructure, (2004).  
44 For example, the enforcement of more strict waste water contaminant levels by the Queensland 
Environmental Protection Agency has resulted in a significant number of Queensland Authorities 
required to upgrade or replace waste water treatment plants. See, eg, Environmental Protection (Water) 

Policy 1997 (Qld) ; Other jurisdictions face similar requirements. See, eg, Australian Government, 
Environment Australia Water Quality Targets – A Handbook (2002) <http://www.environment.gov.au> 
at 25 March 2008.  
45 This represents the lowest unemployment rate since 1976. Australian Bureau of Statistics, Labour 

Force Australia 6202.0 (Feb 08) <http://www.abs.gov.au> at 12 March 2008. Contra, William Mitchell 
and Victor Quirk, ‘Skills Shortage in Australia: Concept and Reality’ (Nov 05) Centre of Full 
Employment and Equity, University of Newcastle, Working Paper 05-16, 11 who criticise the 
classification of the employed as including an individual who works but one hour a week.  As casual 
labour has increased, the authors argue that the ‘true’ unemployment rate is closer to 10 percent based 
on individuals who work less than 15 hours per week. 
46 See, eg, Australian Government, Department of Employment and Workplace Relations, Workforce 

Tomorrow: Adapting to a more diverse Australian Labour Market (2005) 13; John Vines, ‘Labour 
Market Update: Professional Engineers’ (2006) 8 (2) Association of Professional Engineers and 

Managers Australia 4. 
47 33 organisations were surveyed (public and private) with a total employment pool of 3743 
employees.  There were 777 reported vacancies (21 percent). Andre Kaspura, ‘Survey Shows Extent of 
Skills Shortage’ (2006) 78 Engineers Australia 36. 
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consequence, there is greater competition for labour and upward pressure on wages.48 

Project costs are rising with governments paying substantially more for the same 

outputs than they were previously.  

 

The undersupply of and strong demand for construction and engineering services has 

contributed to several consequences, namely greater profit margins for suppliers, 49 

higher costs for the public sector and a substantial reduction in the responses to 

requests for tenders. My interviews with alliance managers confirm this latter point.  

Most interviewees stated that both the number and quality of responses to requests for 

tender have declined substantially over the past years.  One interviewee said: 

  

There is clearly a lessening of competition… We have to be very careful about our 

tendering processes, otherwise we may end up with no bids to our request for 

tenders.50 

 

Governments certainly face a challenge in acquiring cost effective and timely services 

since there is a significant shortage of supply.  Increased demands for services over 

the short to medium term have exacerbated this challenge.  Procurement officers must 

therefore be cognisant of the construction and engineering market when selecting 

procurement options.   

 

Competition and Procurement Option Selection 

 

How do these market conditions influence procurement option selection? This section 

examines the consequences of a limited supply of services and other constraints 

governments face when choosing from various procurement options.  

 

                                                 
48 Salary Surveys of engineers report an annual increase of engineering salaries of 7% in the private 
sector (sample size 2020), Association of Professional Engineers Scientists and Managers Australia, 
‘Professional Engineer Remuneration Survey Summary Report’ (Dec 2007) 
<http://www.apesma.asn.au/> at 28 April 2008. 
49 The Australian Bureau of Statistics reports an increase in construction industry profit margins of 4 
percent in 1996 to 10 percent in 2006;  Australian Bureau of Statistics 8140 Business Operations and 

Industry Performance 2000-2001, 18; Australian Bureau of Statistics 8155.0 Industry Performance 
2005-2006, 36.  
50 Interviewee S. 
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The ‘overheated’ construction and engineering environment is a significant concern 

for the public sector as there is a substantial reduction in the numbers of competitive 

responses received to requests for tender. The following experience is typical of many 

government departments: 

 

Bidders on Queensland roads projects six years ago had a one in ten chance of winning 

that bid.  They now have a three in four chance of their bid winning.
51

 

 

These statistics for tenderers bidding on Queensland road projects are remarkable.  

Though the current engineering and construction market in Australia provides some 

level of competition for receiving bids to requests for tender, this competition is 

substantially reduced to the level it was for governments several years ago. This is 

especially so in regional Australia where no-bid situations remain a high risk for the 

public sector. The NSW Government has advised its departments that (emphasis 

added): 

 

In cases where there are two or very few suppliers and the case for applying 

competitive tendering is strong, agencies will need to carefully plan and monitor the 

process. This can be especially relevant in rural areas where the level of competition 

can be less than that present in the larger cities.52 

 

My interviews and case studies in regional Queensland revealed that there is a 

widespread shortage of contractors.  One member of an alliance leadership team in 

regional Queensland recognised the problems of both securing competitive tenderers 

and ensuring those tenderers were of a sufficiently high calibre to deliver project 

outcomes: 

 

The problem we had was to get our request for tender out quickly as we knew that 

other councils wanted these [regional] contractors to upgrade their own water 

                                                 
51 Presentation by Queensland Government, Department of Main Roads (Institute of Arbitrators and 
Mediators Seminar, Brisbane 2 August 2007). 
52 NSW Government, Council on the Cost and Quality of Government, Service Compliance  

Guidelines: How to undertake competitive tendering, 
<http://www.occg.nsw.gov.au/performance_reports/service_compliance> at 12 June 2007. 
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treatment facilities.  If we did not get our request for tender out first then we would be 

left with the B-teams or even the C-teams.53 

 

Reduced competition therefore drives governments to be cautious in adopting a fixed 

price contracting strategy. As is often the case, governments may face a monopoly or 

at best an oligopoly in the construction and engineering market in rural Australia.  

This situation can result in inflated tender prices. In such circumstances, the 

philosophy of competitive tenders testing the market and delivering best value is no 

longer valid.   

 

When selecting a procurement option, governments face two competing requirements. 

First, they must ensure their procurement option promotes multiple responses to 

requests for tender by ensuring the procurement option is sufficiently attractive to 

industry. Second, governments must ensure the procurement option they choose 

delivers value for money.   

 

Though I discuss value for money in significant depth in Chapter six, this issue merits 

consideration in the context of competition.  As previously discussed, achieving value 

for money using a fixed price contract when faced with a monopoly or oligopoly is 

unlikely, because there is no benchmark by which the customer can compare value 

between competing options.54  

 

A strategy for governments to avoid the pitfalls of a monopoly may involve selecting 

a procurement option using a target profit contract or even a schedule of rates 

contract.  The disadvantages of these latter approaches are that governments wear 

almost all of the project risk with little or no incentive for innovation imposed on the 

supplier.  In Chapter three I discuss how alliances provide a means to promote 

innovation and share risks,55 whilst at the same time catering for situations with 

lessened competition. 

 

                                                 
53 Interviewee A. 
54 Tony Lendrum, The Strategic Partnering Handbook (4th ed, 2003) 112-3. 
55 See, eg, Derek Walker and Keith Hampson (eds), Procurement Strategies: A Relationship-based 

Approach, (2003); Ross, above n 4, 82-4.  
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In some circumstances, it is not feasible for the public sector to provide a procurement 

option that meets both competitive tendering procurement objectives and provides an 

attractive environment for tenderers.  In these circumstances, governments use direct 

sourcing, panel arrangements, pre-selection processes and industry plans to ensure 

cost effective delivery of government projects.  The following section explores 

situations in which these selection strategies are best used. 

 

The development of niche industry sectors (with high barriers to entry), geographic 

limitations, and a general shortage of engineering and construction services require 

governments to consider alternative tender selection processes.  This is especially so 

at the federal level, where specific industries are ‘steered’ into the development of 

clusters and pseudo-oligopolies with the release and promotion of industry sector 

plans.56 Indeed these sector plans identify that governments are a dominant or sole 

buyer in the domestic market, and therefore they ‘shape the industrial base that 

supports it’.57 For example, the Australian Defence Aerospace Sector Strategic Plan 

explicitly states that consolidation in this industry is necessary to achieve economies 

of scale, promote skills growth, and support local research and development 

capabilities.58
  

 

These principles of industry consolidation also appear at the state government level 

where interstate agreements both limit and protect the interests of some industries (see 

Chapter four for more discussion on how governments employs tactics which would 

be deemed anti-competitive in commercial environments).59  By way of contrast, for 

industries that have smaller barriers to entry and where competition is more rigorous, 

governments are less prescriptive in issuing sector plans.60   

 

                                                 
56 See, eg, Senator Robert Hill, ‘Maritime, Aerospace, Land and Weapons, and Electronic Systems 

Sector Plans’,  (presentation to the  Defence and Industry Conference, National Convention Centre, 
Canberra, 24 June 2003). 
57 Department of Defence, The Australian Defence Aerospace Sector Strategic Plan (2003) 1; 

Department of Defence, Naval Shipbuilding and Repair Sector Strategic Plan 
<http://www.defence.gov.au/dmo/msd/NSR_Sector_Plan_WebsiteVersion_26Sep02.pdf> at 12 March 
2008. 
58 Department of Defence, The Australian Defence Aerospace Sector Strategic Plan, above, n 57, 6. 
59 See Chapter four. 
60 At the state government level, industry forecasts are produced but no explicit directions are made to 
support consolidation within the market place. See, eg, NSW Construction Agency Coordination 
Committee ‘ Strategic Information’, <http://www.construction.nsw.gov.au/strategic-info/> at 2 March 
2005. 
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In addition to industry sector plans, the construction and engineering market is also 

regulated more subtly by law and policy. An example of this is regulation by trade 

practices legislation, corporations law and trade policy.61 Thus while governments 

may drive consolidation of the construction and engineering industry externally, any 

attempts by the construction and engineering industry to pursue consolidation 

themselves may run foul of trade practices legislation.62 Similarly, trade policy 

influences how governments engage the construction and engineering industry, 

especially the Australia – United States Free Trade Agreement. 63 I discuss these 

themes in Chapter seven, which explores government tendering processes and rules at 

length. Procurement options therefore need to consider not only the latent market 

conditions but also broader public policy goals such as consolidating key industries, 

promoting competition, generating economies of scale, and investment in core skills.  

 

The construction and engineering market has a substantial influence on how 

governments plan and select procurement options.  Strategies such as the 

promulgation of industry sector plans, which drive consolidation in certain areas, the 

use of ‘panel’ contracting arrangements and other pre-selection strategies, contribute 

towards minimising the consequences of a reduced supply of services.  Nevertheless, 

there are limits as to how much governments can shape industry and this requires 

procurement agencies to consider the market conditions when selecting procurement 

options.   

 

In addition to the depth of competition in the construction and engineering industry, 

what other characteristics of this industry are likely to influence procurement option 

selection? The alliance literature would have us believe that the construction and 

engineering industry is fraught with adversarial behaviour and disputes.  An 

assessment of the incidences and causes of contract disputes therefore provides insight 

into whether these claims are valid or not. 

 

                                                 
61 Bryan Horrigan, ‘Government Liability, Crown Immunity and Native Title Implications’ in Berna 
Collier and Sally Pitkin (eds)  Corporatisation and Privatisation in Australia (1999), 217. 
62 See especially, Trade Practices Act 1974 Cth, s45(2), s45B, s46, s50. 
63 See especially, Australian Government, Department of Foreign Affairs and Trade, Australia – United 

States Free Trade Agreement - Government Procurement, Chapter 15. 
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Disputes in Construction and Engineering projects 

 

One of the major cited benefits of alliancing is the ability to avoid contractual 

disputes.64 Whether this is a valid claim depends, partly at least, on how often disputes 

occur with conventional contracts and what causes these disputes.  A quantitative 

comparison of the incidence of disputes between various procurement options would 

address this component of my research question; however, such an analysis proved 

extremely difficult for the following reasons. 

 

First, defining the term ‘dispute’ has proved troublesome. At one extreme, disputes 

may include on-site disagreements between the principal’s supervisor and contractor 

staff that go no further.  At the other extreme, disputes may involve litigation.  

Between these two extremes disputes may lead to mediation, arbitration, contract 

renegotiation, or possible termination of the contract for convenience.  This lack of 

precision in defining disputes or more particularly, determining a method for counting 

disputes, makes it very difficult to provide a reliable comparison of the nature and 

frequency of disputes between government departments and contractors. 

 

Second, the transparency or visibility of disputes associated with government 

contracts is poor. Whilst some governments report the incidences of litigation in 

contracts, other contractual disputes or issues (for example, enforcement of liquidated 

damages) appear to be treated with commercial sensitivity, and are therefore not 

available for external examination. 

 

Consequently, the most reliable way of assessing the number of disputes occurring in 

government contracts, in qualitative terms, was to ask interviewees of their 

perceptions of the incidence of disputes.  

 

During my interviews with alliance participants, I prompted interviewees to share 

information on the history of disputes affecting that government department as well as 

the likelihood of disputes occurring in the future.  I triangulated the data from these 

                                                 
64 The alliance literature typically adopts a broad definition of the term ‘disputes’ to include: litigation, 
arbitration, and arguments over variations. NSW Government, above n 37, 19; Victorian Government 
above n 4, 17, 92; Ross, above n 4, 1-2. 
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responses with some published statistics on the occurrences of disputes in the 

construction industry and some limited metrics provided by government departments 

(for example published dispute figures from the NSW Department of Public Works).   

 

Based on my interviews and a review of some of the published statistics on 

construction disputes, the number of disputes that cannot be resolved at project level 

appears modest in the public sector.  My interviews revealed a common view from all 

government participants that disputes are undesirable and must be avoided.  The 

following survey response typifies this outlook: 

  

We need to minimise disputes at all costs….resolving issues in the courts is only for 

when things go really bad. 65  

 

Most respondents stated that litigation was rare though there was inevitable conflict 

arising over the price of variations.  It is notable that interviewees observed that these 

disputes ‘or arguments’ occurred not just for conventional contracts but also for 

alliances.  This was especially so when negotiating the alliance target cost or when 

progressing scope changes to the alliance. The following three interviewee responses 

illustrate this: 

 

We [government] fought very hard in the TOC negotiating state to drive the target 

cost down.66 

 

We were always suspicious of the first iteration of the TOC. 67 

 

A few scope changes resulted in adjustment of the TOC and we argued that these 

should not have been part of the gainshare/painshare arrangements. 68   

 

It is not only governments that wish to minimise disputes.  Industry recognises that 

disputes are an impediment to profit, as the following statement demonstrates.  

 

                                                 
65 Survey A. 
66 Interviewee Q. 
67 Interviewee F 
68 Interviewee O. 
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The economy is booming and while there is no doubt that people are having problems 

and deals are going bad, nobody is interested in stopping to have a fight because they 

are making too much money and can just move on to the next deal.
69 

 

The interview data suggesting low incidence of disputes is corroborated by some 

published data on construction and engineering disputes.  For example, the NSW 

Department of Public Works cites a dispute rate of one in every 500 projects for those 

projects of a value in excess of half a million dollars.70 By way of contrast, the 

incidence of disputes in the private sector appears larger.  In Victoria, for example, 

3.6 percent of construction projects resulted in disputes or conflict.71  Of consideration 

in the Victorian statistics is that these disputes include situations where both the 

public and private sector operate as the contract Principal. Where the contract 

principal is from the public sector, I would expect the Victorian rate of disputes to be 

far lower than the private sector for the following reasons. 

 

First, governments are a ‘smarter buyer’ with robust procurement policies,72 core 

skills in contracting, and external auditing arrangements.  This reduces the need for 

variations.  Second, governments have realistic expectations of the outcome of a 

project (contracting is a core skill of government, hence outcomes should be known at 

the onset of a project).  This is especially so since government policy demands the 

development of robust specifications and contract documentation prior to entering 

into a contract. Finally, there is a greater reluctance by all parties to avoid litigation 

when involved in government contracts especially since relationships need to be 

preserved.73  Industry would be most wary in initiating disputes with a monopsony 

buyer.  

 

                                                 
69 Marcus Priest and Rachel Nickless, ‘Litigation Drought Hits Top Lawyers’, Australian Financial 

Review (Sydney), 27 July 2007, 55. 
70 Alan Griffin, ‘Claims and Disputes in the New South Wales Building Industry – a Client’s 
Perspective’ (1996) 51 Australian Construction Law Newsletter, 10. This paper adopts a narrow 
definition that a dispute is synonymous with litigation. 
71 Victorian Government, Building Commissioner Dispute Reduction Research Summary Report (2005) 
5. 
72 See, eg, NSW Government, Procurement Methodology Guidelines for Construction (2005);  
Queensland Government, Department of Main Roads Project Delivery System Volume 1 (2nd ed, 2006). 
73Arthur  McInnis, ‘Relational Contracting Under the New Engineering Contract: A Model, Framework 
and Analysis’ (Presentation to the Society of Construction Law, London, 1 April 2003), 7. 
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There is little evidence to suggest that disputes are a typical feature of conventional 

contracts; rather, there is an opposing view that the overwhelming majority of 

conventional contracts involve no disputes.74 Consequently, I argue that the incidence 

of disputes in the construction and engineering environment is small, and therefore 

using alliancing as means to reduce disputes is a misplaced reason. Furthermore, even 

if disputes were endemic in the construction and engineering environment, it is 

questionable whether alliances would actually reduce the likelihood of disputes.  The 

following discussion examines this issue by assessing what the typical causes of 

disputes are and whether the selection of procurement options will influence the 

likelihood of disputes.   

 

There is much evidence that the main causes of disputes and claims in construction 

and engineering projects are errors, contradictions, ambiguity, and the late delivery of 

contract documentation.
75

 A side effect of this poor contract documentation is a 

greater likelihood of changes in project scope and contract variations.  Sixty to 90 

percent of all project variations are attributed to poor design documentation.76 The 

other significant sources of variations in construction projects stem from unforeseen 

changes in project circumstances and poor end user input.77   

 

Variations generate the largest number of cost and schedule overruns to projects.78 

Though there is a belief that contractors make their profit from variations,79 variations 

                                                 
74 Andrew Stephenson, ‘Alliance Contracting, Partnering, Co-operative Contracting – Risk Avoidance 
or Risk Creation’(paper presented to Clayton Utz Major Projects Seminar, Melbourne, October 2000), 
[6]. 
75 NPWC/NBCC Joint Working Party, above n 18 , 67; Engineers Australia ‘Getting it right first time: 
A plan to reverse declining standards in project design documentation within the building and 
construction and industry, Engineers Australia, (2005) 3, <www.qld.engineersaustralia.org.au> at 8 
April 2008; Gabriel Gallo, Gary Lucas, Alan McLennan, Trevor Parminter and Paul Tilley, ‘Project 
Documentation Quality and its Impact on Efficiency in the Building & Construction Industry’ (2002) 
IEAUST, Sydney, December 2002; Australian Procurement and Construction Council Incorporated/ 
Australian Construction Industry Forum ‘Improving Project Documentation: A guide to Improve 
Current Practice’ (2003) < http://www.apcc.gov.au> at 8 Feb 09; Contra, Peter Fenn, ‘Why 
Construction Contracts Go Wrong (Or an Aetiological approach to Construction Disputes)’(2002) 
Society of Construction Law, Paper 105, who presents the view that there is no evidence identifying the 
causes of disputes in construction contracts. 
76 Engineers Australia, above n 75, 3. 
77 Standish Group, Chaos (2005) 4-5 <http://www.educause.edu/ir/library/pdf/NCP08083B.pdf> at 10 
April 2008. This report focuses on information technology project failures where errors other than 
specification errors contribute significantly to failure. Of consideration in this report is the fact that 
failures are unrelated to the form of contract. 
78 Engineers Australia, above n 75, 7. 
79 NPWC/NBCC Joint Working Party, above n 18, 148. 
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can adversely affect both principal and contractor, especially if variations lead to 

disputes.  Most variations occur because of poor specifications, so where government 

fails to provide a robust project specification, there will be an increased likelihood of 

contract disputes.  Consequently, if a project is difficult to define, any procurement 

option that does not effectively cater for scope changes and variations will be 

unsuitable.  This is especially so when using fixed price contracts where the owner’s 

and builder’s interests are in fundamental opposition.80   

 

In some circumstances it is not possible to provide complete certainty in project 

documentation.  Furthermore, it is often the case that government is unsure of exactly 

what it wants to procure.81  For this reason,  even where governments attempt best 

endeavours in the delivery of robust project specifications and contract 

documentation, contractual flexibility may be required and a suitable procurement 

option selected to support this goal.  I explore this theme further in Chapter three. 

 

In addition to poor specifications, the process of drafting contract terms and 

conditions can also exacerbate uncertainty in contractual documentation as 

Abrahamson notes: 

 

[W]hen a standard form or special term for a contract has to be drafted, much time 

and money is spent employing lawyers to translate it into legal language, and then 

employing other lawyers to translate it back again when the users want to know what 

it means. The serious risk, often realised is that much is lost, distorted or overlooked 

in the process of translation and re-translation.82 

 

Governments reduce this risk with plain English contracts and by adopting balanced 

risk sharing.83 Examples include initiatives such as the New Engineering Contract 

(NEC) which aims, inter alia, to reduce occurrences of indeterminate terms such as 

‘fair’ and ‘reasonable’84 and to format contracts in simple, easy to understand terms. 

                                                 
80 Hayford, above n 4,  45. 
81 Carsten Greve and Niels Ejersbo, Contracts as Reinvented Institutions in the Public Sector: A Cross-

Cultural Comparison (2005) 17-8. 
82 Max Abrahamson, ‘Risk Management’ (1984) 1(3) International Construction Law Review 241. 
83 Farmer, above n 16, 19. 
84 New Engineering Contract, Engineering and Construction Contract Guidance Notes, NEC (3rd ed, 
14 Jul 2005) <http://www.neccontract.com> at 2 March 2006. 
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This is a noble goal, but difficult to achieve where subjective evaluation criteria are 

used to evaluate project performance.  This is especially so when project 

specifications use the commonly used but poorly defined terms project quality and 

workmanship.85  

 

Most government contracts are performed without disputes.  Where disputes occur, 

they typically originate from defective specifications or poor documentation.  These 

failures are largely independent of the form of contractual vehicle used.  As I argue in 

Chapter three, any form of contract can reduce disputes if greater effort and skill is 

applied in defining project requirements and contract documentation.  In any case, the 

incidence of disputes in Australian government contracts is low to begin with; and 

consequently,  the argument that alliances are useful tools to reduce disputes is a 

tenuous one. Certainly, alliances do foster greater collaboration and innovation, but to 

say that governments should select alliances solely on the basis of eliminating 

disputes is flawed reasoning.  Rather, investment in more robust contract 

documentation and project specifications would yield higher returns to procurement 

agencies.  To ignore the problems of defective project specifications may lead to the 

charge that ‘the alliance contract may become the last refuge of the incompetent 

specification developer or contract draftsperson’. 

 

So far in this chapter I have defined the procurement environment for the public 

sector including a summary of procurement options available to governments and an 

examination of the construction and engineering market.  I have introduced the 

concept of novel procurement options and discussed how these novel procurement 

options aim to deal with the shortcomings of conventional contracts.  In Chapter one, 

I summarised the key features of alliances, but what are the precise terms and 

conditions of these procurement options?    

Alliance Contracts – Terms and Conditions 

 

Having outlined the present procurement environment in Australia for contracting 

major engineering works, and observed that governments are deserting conventional 

                                                 
85 Nicholas Seddon, Government Contracts – Federal, State and Local (3rd ed, 2004) 25.  
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contracts in favour of alliances, we need now to gain a better sense of precisely what 

are alliances? There is a substantial literature explaining the form and types of 

alliances in use by Australian governments.86 These definitions are broad, and offer 

little insight as to how governments use alliances in practice. What the alliance 

literature fails to offer is a comprehensive breakdown of the specific features of 

alliance contracts and how these features function in practice.  What the following 

section demonstrates is that all alliances adopt express good faith provisions, 

gainshare/painshare arrangements, unanimous decision-making protocols and open 

book reporting. Differences emerge with deadlock breaking arrangements, the 

introduction of price competition into selection processes and with retention of 

liability between alliance participants.   

 

During my interviews, surveys and case studies, I requested access to all relevant 

alliance contracts. As many of these agreements contain commercially sensitive 

material, I requested access only to specific alliance terms and conditions relevant to 

my research, in anticipation alliance managers would be reluctant to provide complete 

alliance agreements.   

 

In total, I received eleven complete alliance agreements comprising one federal 

government alliance contract, six state government alliance contracts, three local 

government alliance contracts, and one ‘boilerplate’87 alliance template.  In addition, 

during my interviews I asked alliance managers how their alliance operated with 

respect to deadlock breaking mechanisms, price competition, liability and decision-

making.  Responses to these questions corroborate my conclusions from the review of 

complete alliance terms and conditions, which are as follows.   

 

The following features were common to all alliances:  

 

a. Decision-Making.  Each of the alliance agreements contained a clause 

demanding that decisions be made unanimously between the alliance 

participants on a ‘best for project’ basis; 

                                                 
86 Ross, above n 4, 1; Chew, above n 4, 320;  Hayford, above n 4, 50; Victorian Government, above n 
4, 15; Cowan et al, above n 4; Hutchison et al, above n 4. 
87 Alan Cullen, LexisNexis ‘Building Contracts Australia – Project Alliance Main Agreement’ (1997), 
[66,000]. 
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b. Dispute Resolution.  Each of the alliance agreements prohibits recourse to the 

courts for dispute resolution (no disputes clause). Nevertheless, all alliance 

agreements include exception clauses permitting litigation for events involving 

wilful default88 or insolvency; 

 

c. Good Faith.  All of the alliance agreements contain a clause demanding 

participants conduct alliance activities in good faith.  Good faith is typically 

defined as follows: 

i. being fair, reasonable and honest to the other participants; 

ii. doing all things reasonably expected of it by another participant; 

iii. not impeding or restricting another participant’s performance; and 

iv. giving as much weight to the interests of the work under the alliance as to 

one’s own self interest.89 

 

d. Variations. All the alliance agreements provide for the alliance leadership 

team to direct project variations. A typical variation clause is as follows: 

The alliance leadership team may by notice in writing direct change in the 

scope, timing, or nature of the work under the Alliance (including the 

deletion of work). The Alliance participants will comply with any such 

direction.90 

 

In some instances, variations may result in adjustment of the alliance target 

cost and key performance indices (for example the project schedule). None of 

the alliance agreements require progression of formal contract change 

proposals to progress variations;  

 

                                                 
88 Wilful default is typically defined as, ‘an intentional, or reckless act or omission by an alliance 
participant’ (State Owned Corporation alliance agreement, clause 57). Failure to abide by alliance 
principles and operate in good faith also constitutes wilful default in some of the alliance agreements. 
89 State government alliance agreement, clause 6. 
90 Federal government pure alliance. 
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e. Open-book Reporting. All of the alliance contracts I reviewed demand open-

book financial reporting. A typical clause providing accessibility to records is 

as follows: 

 

Non-owners shall provide the owner with access to their premises, and access 

to any of their records in connection with performance of work under the 

alliance.91 

 

In some instances, these open-book reporting provisions apply to sub-

contractors engaged in the alliance; 

 

f. Compensation. Each alliance agreement establishes for a gainshare/painshare 

compensation model.  In each, the alliance owner reimburses alliance 

participants for all direct costs. Alliance non-owner profit, on the other hand, 

is contingent on the alliance delivering the project to the agreed target outturn 

cost (TOC) and other project key performance indices;92  

 

g. Deadlock breaking mechanisms.  Each alliance agreement provides a means to 

break deadlocks by either escalating issues above the alliance leadership team 

(for example to organisation CEOs),  providing for expert determinations, or 

the alliance owner reserving powers of a casting vote.  In addition, all alliance 

agreements provide for the alliance owner to terminate the alliance agreement 

for convenience at any time, subject to a duty of good faith. 

 

Alliances that incorporate all of the common alliance features at paragraphs (a) 

through (f), do not incorporate price competition into tender selections, and maintain a 

regime of no liability are termed pure alliances. 

 

                                                 
91 State government alliance agreement, clause 6. 
92 Though all the alliance agreements ensure that non-owner alliance participants recoup direct costs, 
there are substantial differences in how the TOC is developed and how costs and savings are shared. 
For example, three of the state government alliances I reviewed did not adopt a 50/50 sharing of project 
savings between alliance owners and non owners; rather, in these alliances the alliance owner is 
allocated 75 percent of cost savings. See Chapter six, Figure 5-2 for further discussion on alliance 
remuneration. 
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Though all the alliances shared the features listed above, there were some differences 

between the alliances.   For example, not all alliances incorporate a ‘no-blame’ clause. 

In my examination of alliance contracts, I found that three alliance agreements 

retained liability between alliance participants. Exploring this further revealed that 

these agreements were hybrid alliances tailored specifically for the provision of 

project insurance.   

 

Different types of alliances are also distinguished by the way in which target costs are 

developed. For three alliances I examined, alliance non-owners (industry participants) 

developed the target cost on a competitive basis. That is, governments used price 

competition as a means to select tenderers. The remaining eight alliances relied on the 

development of the alliance target cost after tender selection. 

 

Though there are some differences between alliance agreements, the themes of 

unanimity in decision-making, good faith, no disputes, open book reporting, and 

sharing risks (gainshare/painshare compensation) are common to all. Substantial 

differences, however, emerge between alliances in the following terms: 

  

a. Price competition. Where the alliance introduces price competition into 

the alliance, tender selections are based primarily on quantitative 

responses and governments are provided with target costs and 

schedules before selecting tenderers.  When this feature is incorporated 

into the alliance, the alliance is classed as a competitive TOC alliance 

or multiple TOC alliance. 

 

b. Retention of liability.  When the alliance retains liability between 

alliance owners and non-owners a no blame framework no longer 

governs the alliance. This feature arguably supports the acquisition of 

project insurance. 93  

 

                                                 
93 Cowan et al, above n 86. 
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c. Capping the total project costs for government. That is, limiting the 

alliance owners liability for payment (for example, using a guaranteed 

maximum price). 

 

d. Allocating specific project risks to one party rather than sharing all 

project risks.  

 

Where alliances retain liability, incorporate deadlock breaking mechanisms, allocate 

rather than share risks and cap alliance owner remuneration, these alliances are termed 

impure or hybrid alliances. 94 

 

This suggests that there are three classes of alliances: pure, competitive TOC and 

hybrid. It is quite simple to differentiate between pure and competitive TOC alliances 

since the latter alliance model demands that two or more tenderers develop 

competitive target costs.  What is more difficult to resolve is the difference between 

pure and hybrid alliances.  My review of alliance contracts found that many alliances 

labelled as pure alliances incorporate features that the alliance literature associates 

with hybrid alliances. For example, the alliance literature states that pure alliances do 

not incorporate deadlock breaking mechanisms.95 Contrary to this claim, seven of the 

pure alliances I reviewed contained explicit deadlock breaking mechanisms.   

 

Alliances therefore contain the common features of unanimity, good faith, no 

disputes, open book reporting, and risk sharing. The main differences between 

alliances emerge when governments invoke price competition and where liability is 

retained between alliance participants (the competitive TOC alliance and hybrid TOC 

alliance respectively).  Having answered the question of what are alliances, I now 

examine the issues of where these contracts are used.   

 

 

                                                 
94 Ibid; James Forrest, ‘Legal Considerations of Alliance Contracts’ (IIR Alliance Contracting 
Conference, Brisbane, 7-9 Dec 2005), 6. 
95 See especially, Ross, above n 4, 13; Victorian Government, above n 4, 57. 
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When Do Australian Governments use Alliances? 

 

Australian governments have used over 120 alliances in the past decade - but 

precisely when have these alliances been used?  In this chapter, I explore alliance use 

by level of government, location, project value, type of alliance, and project start date. 

In compiling my demographic analysis of alliances, I included all Australian 

government alliance contracts regardless of whether they were completed, in-progress 

or in the planning stage.  I also included those alliances deemed as failures by 

government.96 I compiled my list of alliance contracts from the following sources: 

 

a. Published alliance case studies and Australian text books related to alliance 

contracts; 

 

b. Client lists from alliance facilitators (for example, Project Control 

International, Southern Pacific Alliance Network, Alchimie); 

 

c. Government departmental websites; 

 

d. Alliance contract conference proceedings  

e.  ; 

 

f. Referrals to other alliance practitioners during my interviews with alliance 

managers (snowballing);97 

 

g. Interviews with alliance contract drafters (I interviewed or requested 

information from alliance contract developers from three leading law firms);  

 

h. Lists of alliance contracts provided by the Alliancing Association of 

Australasia;98 and 

                                                 
96 The reasons for my inclusion of failed alliances are to avoid a response bias (that is, a skewed 
indication of alliance successes) and to explore the potential causes of failures within alliances.  I 
identified three alliances that failed markedly.  The alliance owner cancelled the project outright for 
one whilst the other two alliances changed to a more conventional contract delivery mechanism. 
97 Paul Brewerton and Lynne Millward, Organizational Research Methods (2001) 118. 
98 The author contributed to the development of this list, see <http://www.alliancingassociation.org> 
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i. Reported examples of alliance contracts in government guidance papers.99 

 

This diverse approach for identifying alliance contracts provides high confidence that 

I have captured most of the Australian public sector alliance contracts in my 

demographic analysis.   

 

I analysed my collected data using a spreadsheet to explore alliance demographics as 

a function of alliance location, level of government, alliance contract type, alliance 

start date, and alliance value.   

Alliance Numbers, Locations and Level of Government 

For location, I group alliances by state.  For some state government alliances 

(especially road projects), the federal government provides substantial funding. In 

these cases, the selection of procurement option is a state government responsibility, 

and accordingly, I have classified these alliances as state owned.100   

 

I did not allocate federal government alliances to any state as many of these federal 

alliances span multiple states. For example, the Australian Rail Track Corporation 

uses alliances for rail projects that cross state borders, the Defence Material 

Organisation is implementing alliances across states, as is the Civil Aviation Safety 

Authority.  I have, therefore, included a unique geographical category dubbed federal 

to represent all federal government alliances.    

 

Analysis of my data establishes that Queensland is the most prolific user of alliances 

with 57 Queensland alliances identified out of a total pool of 122 Australian alliances. 

This represents 33 percent by value (over $8 billion) of all public sector alliances in 

Australia.  In the Queensland region, alliances have delivered primarily construction 

projects including dams, roads, and waste water treatment facilities.  There is no clear 

reason as to why Queensland has high alliance usage, though I speculate that a 

number of factors contribute to this: 

                                                 
99 See especially, Victorian Government, above n 4, Appendix 1. 
100 During my case studies and interviews, it became apparent that where federal government funding is 
involved in state government alliances, the federal government takes a very much ‘hands off’ approach 
to project delivery.    
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First, Queensland is a state characterised by greater decentralisation than other 

states.101 Queensland’s has a greater proportion of people living outside the capital 

city than any other mainland state.102  The need for procuring services in regional 

areas may be a driver for the use of alliances. I discuss this at length in Chapter three. 

 

Second, Queensland was an early adopter of alliances and enjoyed significant 

successes in the use of this procurement option (especially the Department of Main 

Roads).103  This initial Queensland alliance experience may have been a catalyst for 

Queensland local government and other Queensland departments to use alliances. 

 

Third, Queensland hosts several alliance facilitators and advisers to government; for 

example the Project Control International and Southern Pacific Alliance Network.  

The proximity of skilled alliance facilitators and potential ‘lobbying’ of these 

organisations may have promoted the use of alliances in Queensland. 

 

Finally, alternate procurement options such as Public Private Partnerships (PPP’s) 

have not been adopted by Queensland until very recently104 and there is a general 

trend of avoiding PPP’s in Queensland.105  Compared to NSW and Victoria, it would 

appear that Queensland’s choices for procurement options (in the absence of PPPs) 

are more limited and hence there is greater likelihood for the selection of alliances. 

 

Other than the above, I discovered no obvious ‘drivers’ for Queensland to use 

alliances.  In particular, factors such as higher risk in projects or greater construction 

budgets compared to other states are not significant.   

 

                                                 
101 Queensland is the most decentralised state in Australia (Vice-Chancellor’s of public universities in 
Queensland submission to the Review of Higher Education Financing and Policy, 
<http://www.dest.gov.au/archive/highered/hereview/submissions/submissions/V/VCsofQld.html> at 2 
May 2008).  
102 Australian Bureau of Statistics 3218 Regional Population Growth, Australia 2006-07, Summary 
Commentary. 
103 See, eg, Los et al, above n 30; Ross above n 4, Appendix 3. 
104 Queensland’s first PPP was the redevelopment of the Southbank Institute site commencing mid-
2004, Queensland Coordinator General, ‘Projects’ (2005) 
<http://www.coordinatorgeneral.qld.gov.au/pp_partnerships/projects_infra.shtm> at 22 May 06. 
105 Mark Ludlow and Mark Phillips, ‘PPPs out of Favour in Queensland’ Australian Financial Review 
23 August 2007, 10. 
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Growth in the use of alliances in other states is less dramatic than it is in Queensland 

with New South Wales having adopted alliances for 22 projects, Victoria for 10 

projects, South Australia for two projects, Tasmania for two projects, and Western 

Australia for 17 projects.  My breakdown of alliance use by state and territory appears 

at Figure 2-2 below. 

 

Figure 2-2  Number of Alliances by State (sample size 122) 
 

Figure 2-2 demonstrates that at the federal level, alliances have been used sparingly 

despite the fact that the Australian Department of Industry, Science and Resources 

National Museum Alliance was the first construction alliance in the world, let alone 

Australia.  The Department of Defence has adopted four alliances for the delivery of 

complex, often software intensive, systems engineering projects.  The selection of 

alliances for these defence projects is a reflection on the difficulty scoping projects of 

this nature and the historically poor performance of these projects using conventional 

contracting methods.106  Australian Rail Track Corporation has used three alliances 

and the Civil Aviation Safety Authority has used alliancing for one project.  

 

                                                 
106 Australian National Audit Office, Audit Report, Management of Major Equipment Acquisition 

Projects (1999) Ch 6, Annex A at <http://www.anao.gov.au/> at 11 May 06. 
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Alliance Project Costs 

 

My demographic analysis included an assessment of the total cost for each alliance 

contract.  For each project, I established the project cost from publicly gazetted 

project figures, from interviews with the respective alliance managers and from 

published alliance contract lists.107  

 

For completed alliances, the total reported project costs are accurate for work 

conducted under the alliance,108  but may not represent all costs associated with 

delivery of the project.  For example, there will likely be government costs associated 

with project delivery that are separate from the alliance.  Examples of these costs 

include funding participation on the alliance leadership team, consultants’ fees, and 

the provision of government furnished equipment. Similarly, some projects comprise 

components that use alliance contracts for some project aspects and fixed price 

contracts for others. In these cases I have attempted to constrain project costs to those 

components delivered under alliancing arrangements. To illustrate, the Defence 

Material Organisation Air Warfare Destroyer (AWD) project budget is $8 billion, of 

which $1.2 billion comprises a fixed price foreign military sale contract (prime 

equipment) with the remaining $6.8 billion allocated to the AWD alliance.  

 

Alliance project savings or cost overruns greater than ten percent of the target outturn 

cost are rare.109 This suggests that alliance Target Outturn Costs are representative of 

actual alliance contract value.110  Consequently, my use of the alliance TOC for 

project values is appropriate.   

 

                                                 
107 The Victorian Government provides a synopsis of alliance project values for many Australian 
Alliances. Victorian Government, above n 4, Appendix 1. 
108 Project costs are normally gazetted by government and are available from most departmental annual 
reports or capability plans (See, eg, Australian Government, Defence Capability Plan (Public Version) 
2004-2014; Sydney Water Annual Report (2005). 
<http://www.sydneywater.com.au/Publications/Reports/AnnualReport2005/> at 12 May 2007;  
Queensland Department of Main Roads, Projects at http://www.mainroads.qld.gov.au/). 
109 One study indicates that the best case for delivering below the TOC has been 13 percent with the 
worst case being 5 percent, see Ross above n 4, 17. 
110 Note that typical alliances will deliver within plus or minus ten percent of the TOC. Though 
government will save or pay for half of the net profits, government is liable for all project direct costs 
(see Chapter six). 
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To assist in validation of my cost estimates, I published my preliminary findings in 

the Australian Construction Law Newsletter

respondents, alliance contract facilitators, the Alliancing Association of Australasia 

and legal practitioners involved in alliancing.  I received substantial feedback on my 

list of alliance demographics, which I used to refine the data below.  

 

My research establishes that Australian governments have expended over $25 billion 

on alliances.  Despite the relatively low number of federal government alliances, the 

value of federal government alliances is large compared to state and local government 

alliances.  Figure 2-2 shows this with federal government alliances representing 36 

percent of the value of all alliances combined even though the federal government 

only has eight percent of alliances by number.

 

 

 

Figure 2-3  Number and Values of Alliances by Level of Government (sample 

 

The mean federal government alliance contract value is approximately $1 billion.  

This figure includes the Department of Defence $6.8 billion Air Warfare Destroyer 

Alliance program. Ignoring this ‘outlier’ results in a mean federal government alliance 

value of $234 million.  Federal government alliance spending compares to an average 

alliance value of $170 million, and $96 million for state and local governments 

respectively.  This is unsurprising as many of the federal government alliances are for 

extremely high value projects.  
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John Davies, ‘Alliances, Public Sector Governance and Value for Money’ (2007) 113 

Construction Law Newsletter Issue, 38. 
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My demographic analysis confirms that most alliances are used for high value 

projects, with 90 percent of alliances above $30 million in value.  This is consistent 

with the alliance literature, which cites alliances as unsuitable for low value 

projects.112 

 

Local government alliance values are predictably smaller, since most local 

governments do not possess large budgets, nor do they embark on projects of the same 

scale as federal or state governments.  Nevertheless, some local governments have 

collaborated to conduct more ambitious projects. For example, the $800 million 

Southern Regional Water Pipeline alliance comprises Ipswich, Brisbane, Logan and 

Gold Coast City Councils, and the Beaudesert Shire Council.113 Some state 

governments have also injected funding into local government projects to create very 

large value alliance projects.  The $1.1 billion Gold Coast Desalination Alliance is an 

example of this, with the Queensland government providing most of the funding for 

the project.114 These projects are atypical of most local government alliances where 

the state government does not normally provide funding. 

Alliance Chronology 

 

My demographic analysis includes an assessment of the start date for each alliance 

contract. This start date is typically defined at the point in time when the alliance 

participants sign the alliance agreement. I selected the start date rather than the 

completion date for each alliance as many alliances are still in progress. Furthermore, 

the alliance start date is an indication of the point in time when all contractual terms 

are agreed and alliance participants have allocated project risks.   

 

                                                 
112Ross above n 4, 15; NSW Government, Department of Commerce, Procurement Method Selection 
(2008) 9 
<http://www.managingprocurement.commerce.nsw.gov.au/procurement_method_selection/ps_gl_proc
urement_method.pdf> at 22 July 08. 
113 Southern Regional Water Pipeline Alliance <http://www.srwpalliance.com.au/fact_01.htm> at 12 
March 2008. 
114 The $1.1 billion Gold Coast Desalination project is jointly managed by state and local government 
with the Queensland Department of Infrastructure appointed as a major Shareholder,  Queensland 
Auditor General, Report to Parliament No. 5 (2007) 20. 
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I derived the start dates from alliance case studies, government departmental websites, 

from my interviews and published lists of alliance start dates. Figure 2

chronology of government alliance contracts in Australia by start date.

 

Figure 2-4  Alliance Chronology by Starting Year (
 

Figure 2-4 demonstrates significant growth in the use of alliance contracts by 

government, with over 20 alliances each commencing in 2006 and 2007.  The tail of 

this graph in 2008 is representative of the fact that I finalised data collection in March 

2008.  Findings from my interviews indicate that most government departments 

intend to pursue alliancing in the future. Consequently, I expect there to be 

substantially more alliances a

years. 
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the pure alliance, competitive TOC alliance and hybrid alliance.  This alliance 

classification is consistent with my interview feedback from alliance managers, 

published alliance case studies,

instances though, governments claimed that they used a pure alliance when in fact 

their alliance incorporated a deadlock breaking mechanism.  In these instances, I 

classified these alliances as pure, contrary to the views expressed in the alliance 

literature.116 

 

I was able to classify 64 alliances as either pure, hybrid or competitive TOC.  A 

summary of the use of each alliance type by Australian Governments is shown in 

figure 2-5. 

 

 

 

Figure 2
 

Though pure alliances have dominated the alliance landscape, the use of competitive 

TOC alliances has grown considerably.  From 2004, governments used an equal 

                                                
115 Michael Keniger, ‘Case Study of the National Museum (Acton Peninsula) Project’ (Fifth Annual 
Conference, Innovation in Construction, Brisbane, 11 October 2000); Jennifer Waterh
Brown, and Christine Flynn, ‘The Pacific Motorway 
Management Dilemmas’ (2001) 7(1) 
28; John Davies, ‘Wetalla Wastewater Treatment Plant Alliance
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf
Alliance – Case Study’ (2006) <
2008;  Karen Manley and Aletha Blayse ‘Innovation in the Australian Road Construction Industry 
Making Better Use of Resources’ (2004)  <
8 April 2008. 
116 Even though these pure alliances used deadlock breaking mechanisms, all other features are the 
same as that of the pure alliance defined in the literature namely: the sharing of all risks, a regime of no 
blame/no liability, no price competition, and equitable gainshare/painshare arrangements.
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Michael Keniger, ‘Case Study of the National Museum (Acton Peninsula) Project’ (Fifth Annual 

Conference, Innovation in Construction, Brisbane, 11 October 2000); Jennifer Waterh
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number of pure and competitive alliances. This reflects a growing popularity in the 

use of competitive TOC alliances. 

Conclusion 

 

The most common procurement option for government projects is the conventional 

fixed price contract.  There is an increasing trend by governments to avoid these 

contracts since they do not cater for current and emerging market conditions and they 

fail to effectively deal with contract disputes.  This chapter demonstrates that 

responding to market conditions is a valid reason for using alliances, but the use of 

alliancing to deal with contractor disputes is not.  

 

Due to a significant backlog of projects and a significant shortage of service 

providers, the construction and engineering market in Australia currently favours 

suppliers. Governments therefore face a reduced number of bidders on tender 

evaluations, inflated bids and the spectre of monopolies or oligopolies. This has the 

subsequent effect of lessening of competition and the need for governments to 

consider market conditions as part of the procurement option selection process.    

Novel procurement options are both attractive to industry and offer a means for 

governments to curtail abnormal profits. This suggests that alliances are more suitable 

than conventional contracts in meeting the demands of current and future market 

conditions. 

 

This chapter explores the incidence of disputes in the construction and engineering 

industry and concludes that the number of these disputes appears to be overstated in 

the literature.117  This is especially so in the public sector where both industry and 

governments actively avoid disputes.  Furthermore, the cause of most contract 

disputes is largely unrelated to the form of contract used. Rather disputes stem from 

the variations created by specification errors and from poor contract documentation.  I 

therefore reject the hypothesis that alliances provide an effective means to reduce 

disputes.  On the contrary, there is a credible risk that governments use alliances as a 

                                                 
117 NPWC/NBCC Joint Working Party, above n 18, 67. 
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means to mitigate the risks of poor specification and contract documentation 

development. 

 

This chapter explores the features of alliance contracts, finding that all alliances 

incorporate features of unanimous decision-making, good faith, no blame/no disputes, 

open book reporting, sharing of all project risks, and a gainshare/painshare 

compensation framework.  Differences emerge between alliance models when 

alliances introduce price competition into target cost (the competitive TOC alliance) 

and when the alliance retains liability between participants (the hybrid alliance).  

Contrary to the alliance literature, many pure alliances adopt deadlock breaking 

mechanisms.   

 

Alliance contracts are used in the public sector over a diverse range of projects 

including roads, rail, water, defence and information technology projects.  There is a 

continued growth in the use of alliance contracts, nevertheless governments adopt and 

will continue to adopt, conventional contracts for the majority of procurement.  

Alliance contracts involve high value and high risk projects, with most alliances 

exceeding $30 million in value.  While Queensland has employed the greatest number 

of alliances (the cause of which is speculative), the use of alliances in other states is 

increasing.   

 

Having described the procurement situation, what alliances are, and where they are 

used, I can now proceed with my investigations on why alliances are used and whether 

the reasons advanced for using alliancing in the literature are valid. 
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Chapter Three – Why do Governments use Alliances? 

 

‘Rules are not necessarily sacred, principles are’
1
 

         - Franklin D. Roosevelt (1882–1945) 

Introduction 

 

Chapter two explores the procurement options available to governments and examines 

the circumstances in which alliances are used. This chapter examines why 

governments use alliances rather than other procurement options.  This exploration 

will provide insight into what governments expect of alliances and the situations they 

consider are best suited for these procurement options. The question of whether 

alliances actually deliver the expectations of governments is explored in later 

chapters.  

 

This chapter answers the question why governments use alliances by combining a top 

down and bottom up perspective. First, the chapter reviews government alliance 

policies and procurement guidelines from a top down perspective to identify the 

claimed benefits and costs of alliances.  This encompasses exploring governments’ 

approach to when alliancing should or should not be used, as well as the broader 

claim of alliances capturing the benefits of relational contracts.2   Second, a bottom 

up analysis is undertaken to see how procurement officers apply these alliance policy 

and procurement guidelines in practice.  This is done using surveys and interviews, 

which asked procurement managers the following questions: what is the risk profile of 

your alliance, why was alliancing selected for your alliance, and what are your 

perceptions of alliance contract risks? 

 

                                                 
1 Address to Young Democrats Clubs 24 August 1935 in Henry Steele Commager (ed), FDR Speaks 
(1960).  
2 Jim Ross, ‘Introduction to Project Alliancing’, (Paper presented at the Alliance Contracting 
Conference, Sydney, October 2003), 2; Derek Walker and Keith Hampson, Procurement Strategies: A 

Relationship-based Approach (2003) 53-4, 82-84; Alchimie, ‘Target Outrun Cost: Demonstrating and 
Ensuring Value for Money’ (2004) Alchimie Pty Ltd  <http://www.alchimie.com.au/index.cgi?tid=14> 
at 25 March 2008. 
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An examination of the alliance guides and literature reveals that alliances are claimed 

to be best suited for large value projects, where project risks are high, and project 

scope is difficult to define. Contrary to the claim that alliances are relational contracts 

which foster greater collaboration and reduce disputes, this chapter argues that any 

contract can provide these benefits.  The success of partnering principles and early 

contractor involvement contracts demonstrate that the form of the contract is not 

important for the creation of positive contractual relationships. 

 

Exploring the practical reasons for using alliances reveals two central claims from 

procurement managers.  First, they argue that alliances enable the effective 

management of risk and uncertainty.3  Second, they claim alliances offer a means to 

capture industry participation in a market of limited supply.  Government policy and 

guidance does not recognise this later rationale as a reason for using alliances, which 

suggests that there is a mismatch between procurement policy and procurement 

practice.  This is indicative of a policy gap in the alliance literature, which I claim in 

later chapters is an area for reform.   

 

Why Do Governments Use Alliancing? 

 

Procurement officers in the public sector require a robust means to compare the 

benefits and costs of alliances with other procurement options so that they can select 

the most appropriate delivery strategy for any given circumstance. This requires that 

procurement officers have; a consistent understanding of alliance features, including 

alliance benefits, costs, and risks; and a robust framework to compare these alliance 

characteristics to those of other procurement options.  The following section explores 

how governments identify the costs and benefits of alliances and how governments 

guide procurement officers in selecting the most appropriate procurement option. 

 

                                                 
3 The management of risk not only stems from managing project risk but also relationship risk.  For 
example, governments face the conundrum of wishing to simultaneously ensure the commitment of 
contractors and retain flexibility to cater for contingencies (termination for convenience, reducing or 
increasing the scope of the project, replacing poor performing contractors etc.) See, eg, Robert Scott 
and Paul Stephan, The limits of the Leviathan: Contract Theory and the Enforcement of International 

Law (2006) 65. 
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Alliance Benefits and Costs – Literature and Procurement Guides 

 

The express reasons for governments’ use of alliancing appears in several government 

procurement guides,4 and in papers drafted by alliance practitioners and researchers.5 

These sources claim that the advantages of alliancing include reduced disputes, faster 

tender evaluations, greater innovation, a focus on non-price outcomes, and lower cost 

of delivery when compared with conventional contracts.6  These claimed benefits can 

be summed up in the mantra of ‘faster, better, cheaper’ project delivery.7 The 

Victorian Government’s Project Alliance Practitioner’s Guide provides a useful 

summary of the benefits of alliancing: 

 

a. Creation of a commercial framework which aligns the interests of all parties; 

b. Improved risk management especially with uncertain project requirements and 

environments; 

                                                 
4 Victorian Government, Department of Treasury and Finance, Project Alliancing Practioner’s  Guide 

(2006);  NSW Government, Department of Commerce, Procurement Practice Guide - Contracts Used 

for Construction Projects (2008) 
<http://www.managingprocurement.commerce.nsw.gov.au/procurement_method_selection/ps_gl_proc
urement_method.pdf> at 28 July 06;  Queensland Government, Department of Main Roads, Project 

Delivery System, Volume 1 
<http://www.mainroads.qld.gov.au/web/AttachStore.nsf/allobjects/Main%20Roads%20Project%20Deli
very%20System%20-%20Volume%201/$file/MRPDS_Volume1.pdf> at 6 March 2006. 
5 Ross, above n 2;   Brad Cowan and John Davis, ‘Development of the “Competitive TOC” Alliance  - 
A Client Initiative’ (2005) Southern Pacific Alliance Network 
<http://www.alliancenetwork.com.au/white_papers.html> at 17 November 2005; Hutchison and 
Gallagher, above n 2;  Walker et al, above n 2, 53-4, 82-84;  Tony Lendrum, The Strategic Partnering 

Handbook  (4th  ed, 2003); Karen Manley, ‘Improving Performance in the Construction and Building 
Industry’ (2006) Cooperative Research Centre, Construction Innovation 
<http://www.brite.crcci.info/resources/pdfs/innovate_now_published_booklet.pdf> at 28 March 2008; 
Karen Manley, ‘ Motorway Alliance Drives Performance Improvement’ (2004) Cooperative Research 
Centre, Construction Innovation; Brite Project Team, Karen Manley (ed), ‘Being the Best: Talking 
with Highly Innovative contractors’ (2007) <http://www.construction-
innovation.info/images/Being%20the%20Best%20FINAL.pdf> at 14 April 2008. 
 Steve Rowlinson and Fiona Cheung, ‘A Review of the Concepts and Definitions of the Various Forms 
of Relational Contracting’ in Satyanarayan Kalidindi and KoshyVarghese (eds), (proceedings of the 
International Symposium of CIB W92 on Procurement Systems, Chennai, India, 7-12 January 2004), 
227-236;  Steve Rowlinson, Fiona Cheung, Roland Simmons and Alannah Rafferty,  ‘Alliancing in 
Australia—No-Litigation Contracts: A Tautology?’ (2006) 132 (1) Journal of Professional Issues in 

Engineering Education and Practice, 77-81. 
6 See especially, Michael Keniger and Derek Walker, ‘ Developing a Quality Culture – project 
alliancing versus Business as Usual’ in Walker et al, above n 2, 232; Ross, above n 2, 1. 
7This phrase first entered the lexicon through NASA. See, Howard McCurdy Faster, Better, Cheaper: 

Low-Cost Innovation in the U.S. Space Program (2003) 1; The use of this phrase has been embraced by 
Australian Governments;  see, eg, Minister or Defence Industry, Science and Personnel, The Hon 
Bronwyn Bishop MP, (Opening Address to the 1998 Defence Procurement Conference, Canberra, 2 
June 2002); Western Australian Government, ‘Second Public Sector Performance Report 2007’, Report 
Number 3 (2007) <http://www.audit.wa.gov.au/reports/report2007_03.html> at 21 July 2008.  
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c. Earlier involvement in preliminary design activities providing greater visibility of 

project costs and improved decision-making outcomes; 

d. Reductions in resources needed to administer contracts, especially contract 

change proposals; 

e. Improved project performance and innovation; and 

f. Greater transparency in project prices.
 8

 

 

Other expected benefits of alliancing include providing improved working conditions 

for staff,9 and an improved likelihood of delivering value for money.10   

These claimed benefits focus on the perceived shortcomings of conventional contracts 

and highlight the strengths of alliances with shared risks, collaboration, avoidance of 

disputes and early contractor involvement in design activities.  

 

Despite the comprehensive alliance procurement guides developed by the NSW, 

Queensland, and Victorian governments, none of these recognise alliancing as a 

means to capture industry participation where supply is limited.11  As demonstrated 

later in this chapter, procurement officers state that this consideration significantly 

influenced their selection of alliancing.   

 

While the government guidelines and alliance literature claim that alliances offer 

substantial benefits when compared to conventional contracts, they also identify 

disadvantages of alliances, including: 

 

a. An absence of legal recourse should the project go awry, 

                                                 
8 Adapted with modification from Victorian Government, above n 4, 17. 
9 Steve Rowlinson, ‘Relationship Management in Queensland Department of Main Roads’ (Road 
System and Technology Forum, Brisbane, 4-6 August 2004) 5. 
10 This is a commonly claimed but poorly substantiated alliance feature. See chapter six. 
11 Other than this author (John Davies, ‘Alliances, Public Sector Governance and Value For Money’ 
(2007) 117 Australian Construction Law Newsletter 55) Ross and Purcell are the only commentators 
that explicitly recognise the use of alliancing as a means to capture industry participation;  John Purcell 
and Jim Ross, ‘Project Alliancing – Not a Universal Panacea’ (2005) Engineers Australia 9 June 2005, 
1. More recently, the author incorporated this issue into the a better purchasing guide for the 
Queensland Government. See, Queensland Government, Chief Procurement Office, Better Purchasing 
Guide, Relational Procurement Options - Alliance and Early Contractor Involvement Contracts 
(2008). 
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b. Acceptance of risks that may be broader than the risks normally associated with a 

particular participant, 

c. The absence of price competition in tender evaluations (for pure alliances), 

d. The need for greater involvement of management resources in the alliance, 

e. No cap on the project schedule or cost, 

f. An increased risk of opportunistic behaviour from other parties to the alliance, 

g. Prohibition on unilateral decision-making, and 

h. Relatively high tendering costs. 
12 

 

Other claimed disadvantages of alliancing include perceived problems of gaining cost 

effective insurance,13 additional costs associated with auditors and independent 

estimators,14 and challenges associated with conducting tender evaluations against 

mainly qualitative criteria.15  

 

These apparent alliance disadvantages stem from the manner in which alliances are 

perceived to deviate from conventional contracts. That is, alliance shortcomings result 

from non-price selection processes, the need for the principal to maintain close 

relationships with contractors, and from the principal forfeiting recourse to the courts 

for dispute resolution.  None of these characteristics appear in arms-length, 

conventional contracts. 

 

In conclusion, the government procurement guides adequately describe the 

advantages and disadvantages of alliancing, with the exception of the consideration of 

                                                 
12 Adapted with modification from Victorian Government, above n 4, 18. Note that the disadvantage 
cited in sub-paragraph (f ) applies to governments’ tendering costs and not industry tendering costs. 
These latter costs are much lower in an alliance when compared to conventional contracts. 
13  Rehana Box, ‘Why project Alliances Need New Insurance Products’ (2002) 25 (2) Australian and 

New Zealand Institute of Insurance and Finance 29; Owen Hayford, ‘Ensuring your Alliance Contract 
is Legally Sound’ (2004) 99 Australian Construction Law Newsletter  50. Andrew Chew, ‘Alliancing 
in Delivery of major infrastructure Projects and Outsourcing Services - An Overview of Legal Issues’ 
(2004) 21(3) International Construction Law Review 319, 329; Andrew Stephenson, ‘Alliance 
Contracting, Partnering, Co-operative Contracting – Risk Avoidance or Risk Creation’(paper presented 
to Clayton Utz Major Projects Seminar, Melbourne, October 2000) [5.3]; Victorian Government, above 
n 4, 63; contra, John Davies, ‘Alliance Contracts and Insurance’, (paper presented to the Alliancing 
Association of Australasia, Brisbane, 20 February 2008) 
<http://www.griffith.edu.au/centre/slrc/pdf/alliances-insurance-v4.pdf> at 6 May 2008. 
14 Cowan et al, above n 3, 4; Davies, above n 11, 44-6.  
15 See Chapter Seven. 
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market forces in procurement option selection. How then have governments translated 

these perceived alliance advantages and disadvantages into procurement selection 

policies and guides?  

Guides on Procurement Option Selection 

 

The growth in the use of alliancing in government projects has spawned the 

development of several procurement option selection guides.16  They include 

flowcharts, checklists, business-case development rules and score sheets, which offer 

guidance about when governments should or should not use alliances.  They tend, on 

the whole, to offer considerable amounts of description, without much in the way of 

prescriptive or proscriptive content, and, in particular, no rules that mandate or 

exclude the use of alliancing.  

 

For example, the NSW Government, Department of Commerce, Procurement Method 

Selection Guide - Contracts Used for Construction Projects provides the most 

comprehensive content on alliance selection processes.  This guide states that 

alliancing is used appropriately when there is: 

 

a. unclear or uncertain project scope, unknown factors, unpredictable risks 

or changeable project criteria; 

b. threats and opportunities that are best managed collectively by the 

participants, rather than allocating them to a single party; 

c. a requirement for early input from a range of stakeholders, including end 

users; 

d. exceptionally challenging issues requiring special stakeholder and 

community involvement; 

e. particularly difficult and complex stakeholder, consultant and contractor 

interfaces and relationships requiring a special management approach; 

f. a need for early advice from construction industry experts to help define 

the project scope and resolve issues;  

                                                 
16 NSW Government, above n 4; Queensland Government, above n 4; Victorian Government, above n 
4; and more recently, the author has developed a procurement guide incorporating many of the areas 
for reform identified in this study, Queensland Government, above n 11. 
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g. a high profile and a requirement to achieve extraordinary outcomes under 

extraordinary circumstances; 

h. limited time to resolve issues and define the project scope; 

i. a fixed and limited budget; and 

j. willingness on the part of the agency to participate in a relationship 

contract. 17 

 

This advice recites the advantages of alliancing along much the same lines as the 

academic and practitioner’s literature.  It claims that alliances are appropriate for 

dealing with high project risks, uncertainty, complex stakeholder interfaces, and 

advises when early contractor involvement is required. The only reason for adopting 

alliances advanced by the NSW guide that does not agree with other sources is that it 

suggests using alliances for projects with fixed or limited budgets.  Other sources state 

that uncapped costs are a disadvantage of alliances.18 The NSW guide appears to be 

referring to situations where project budgets are fixed and governments must use a 

‘build to price’ strategy. In these circumstances, alliances are able to achieve a greater 

likelihood of meeting agreed budgets (at the sacrifice of project performance) when 

compared with conventional contracts.  If governments do not require a build to price 

strategy, then a lump sum contract or guaranteed maximum price contract would best 

deliver outcomes with a fixed budget. 

 

The NSW guide also recognises the costs associated with alliance tendering and in 

developing and maintaining the alliance relationship.  For this reason, the NSW guide 

recommends the use of alliancing for procurement where project values exceed $50 

million, because alliance costs can be amortised over the value of the project.19 The 

Queensland and Victorian Government procurement selection guides express similar 

requirements, recommending alliancing be used only on high value projects.20 

 

                                                 
17 NSW Government, above n 4, 14-15. 
18 Victorian Government above n 4, 18; Stephenson above n 13, [5.3.3]; Chew, above n 13, 320; Owen 
Hayford ‘Ensuring your Alliance Contract is Legally Sound’, (2004) 99Australian Construction Law 

Newsletter45,  45-6.  
19 NSW Government, Department of Commerce, Procurement Method Selection (2008) 9. 
20 Queensland Government, above n 4, 28; Victorian Government, above n 4, 19. 
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The government guides highlight that alliancing is best suited to relatively large 

projects where either project requirements are undefined or where risks are difficult to 

allocate to any one party. These guides recognise that alliances provide benefits with 

the creation of close relationships and sharing of risks. In particular, the alliance 

guides and literature claim that alliances are a form of relational contract and provide 

all the benefits associated with these contracts. The remainder of this chapter explores 

this veracity of this claim as well as investigating the practical reasons for why 

governments use alliances.  

Alliancing and the Benefits of Relational Contracts 

 

Alliancing is a procurement model aiming to establish and maintain positive 

relationships between parties to the alliance. Several commentators and procurement 

guides claim that alliance contracts are uniquely beneficial to the parties because they 

are relational contracts.21  This section reviews relational contract theory to examine 

whether this claim is true or not.  

 

There are several relational contract theories, with some common themes.22 The 

following section explores the origins and evolution of relational contract theory, 

examines how the contemporary use of the term relational contract in the Australian 

construction and engineering environment diverges from this relational contract 

theory, and whether the form of contract or procurement model influences contractual 

relationships. 

 

                                                 
21NSW Government, above n 4, 15; Queensland Government, above n 4, 28; et al., above n 5, 120-1; 
Steve Rowlinson, Fiona Cheung, Roland Simons and Alannah Rafferty ‘Alliancing in Australia – No 
Litigation Contracts; a Tautology?’ (2006) 132 (1) Journal of Professional Issues in Engineering 

Education and Practice77, 77-81; Victorian Government, above n 4, 8; Ross above n 2, 2. 
22 See especially, Arthur McInnis, ‘Relational Contracting under the New Engineering Contract: A 
Model, Framework and Analysis’ (paper presented to the Society of Construction Law, UK, London,  
September 2003), 3. See also, Ian Macneil, ‘Relational Contract: What We Do and Do Not Know’ 
(1985) Wisconsin Law Review 483, 486; Matthew Lees, ‘Contract, Conscience, Communitarian 
Conspiracies And Confucius: Normativism Through The Looking Glass Of  Relational Contract 
Theory’ (2001) 4 Melbourne University Law Review 82. 



Chapter Three – Why do Governments Use Alliances?        93 

 

Relational Contract Theory 

 

The term ‘relational contract’ has its origins in the 1960’s work of Macaulay who 

explored non-contractual sanctions23 and the philosophy of contract as a ‘social 

relationship’.24  MacNeil pointed out in the 1970’s that parties to a contract are often 

interested in the establishment of a relationship that goes beyond the particular 

exchange in a given transaction.25  McInnis provides a useful summary of the 

competing relational contract theories and advances the hypothesis that strict 

definitions of relational contract are unnecessary; rather, relational contract theory is 

‘a framework for analysis and argument.’ 26  What then are the features of this 

relational contract framework? 

 

Relational contract theory often describes behaviours where parties leave the contract 

in the top drawer and rely on informal mechanisms to drive performance.27 That is, 

‘the myth that legal sanctions, or fear of them, constitute the social glue [of contracts]’ 

is incorrect.28    It is therefore argued that contract law has little importance to long-

term business relationships,29 because businesses often want to honour commitments 

and maintain their reputation, which makes legal sanctions arguably redundant.30 The 

theory suggests that relational contracts are characterised by long-term commitments 

with an emphasis on social relationships, cooperation, and imprecise performance 

measurement.31 The theory also supports the premise that relational contracts are 

                                                 
23 Stewart Macaulay, ‘Non-contractual relations in Business: A Preliminary Study’ (1963) 28 (1) 
American Sociological Review, 13; MacNeil recognises Macauley’s article as, ‘the most famous and 
most cited example of formal empirical relationship scholarship’, Ian Macneil, ‘Relational Contract: 
What We Do and Do Not Know’ (1985) Wisconsin Law Review 483, 508. 
24 Macaulay, above n23, 20.  
25 Donald King, Reshaping Contract Theory, (1994) 7 Journal of Construction Law 245; Richard 
Austen-Baker, ‘A Relational Law of Contract?’ (2005) 20 Journal of Construction Law 125 this author 
emphasises all contracts are relational; See also, Melvin Eisenberg, ‘Why There Is No Law of 
Relational Contracts’ (2000) 94 Northwestern University Law Review 805, 818. 
26 Arthur McInnis, ‘Relational Contracting under the New Engineering Contract: A Model, Framework 
and Analysis’ (paper presented to the Society of Construction Law, UK September 2003), 5. 
27‘Robert Frankel, Judith Schmitz Whipple and David J. Frayer ‘The New Social Contract: An Inquiry 
into Modern Contractual Relations’ (1996) 26 (3) International Journal of Physical Distribution and 

Logistics Management, 48;  Ian MacNeil, The New Social Contract: An Inquiry into Modern 

Contractual Relations (1980) 72-6. 
28 MacNeil, above n 27, 509. 
29 McInnis, above n 26, 6. 
30 MacCauley, above n 23, 13-5. 
31 That is, relational contracts are the opposite to conventional contracts where performance 
measurement is essential.  McInnis, above n 26, 4-5. 
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often incomplete, where ‘parties are unable to identify and foresee uncertain future 

conditions’32 and hence cannot develop contracts that deal with all possible end states.   

 

At first glance, the alliance contract appears closely aligned to these tenets of 

relational contract theory since alliances eschew legal sanctions, prohibit liability 

between alliance participants, and incorporate no liquidated damages clauses. 

Ironically, though, the alliance contract attempts to formalise the features of relational 

contracts as express terms in the alliance agreement.  This is especially so with the 

establishment of an alliance leadership team with unanimous decision-making 

protocols. Similarly, all alliances contain express clauses for alliance participants to 

operate in good faith on a ‘best for project’ basis.  Failure to comply with these 

provisions is typically considered a wilful default and provides one of the few 

instances where the ‘no disputes/no litigation’ provisions of the alliance may be 

voided.   

 

The alliance contract therefore attempts to bind relational contract outcomes and 

behaviours onto participants through express contractual terms.  This leads to the 

paradoxical situation where alliance participants are forced into relational contract 

behaviours for fear of litigation.   Why then, does the literature regularly describe 

alliances as relational contracts?  The answer to this lies in a shift in the definition of 

relational contract. 

 

Relational Contracting in the Australian Construction and 

Engineering Industry  

 

Despite the extensive literature on relational contract theory, a competing description 

of relational contract has emerged.  It appears extensively in Australian contract 

literature to describe contracts that rely on collaboration and non-adversarial 

behaviour.  These descriptions include the concepts of ‘joint maximisation of benefit’, 

                                                 
32 Robert E. Scott, ‘The Case for Formalism in Relational Contract’ (2000) 94 Northwest University 

Law Review 847, 869. 
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long-term arrangements, parties working in good faith, no disputes, prudent risk 

taking, inventiveness, fairness, and commonsense.33 

 

The courts have also attempted to explain the operation of relational contracts by 

applying this definition to franchises, employment contracts and joint ventures as 

discussed by Hammond J in New Zealand Licensed Rest Homes Associated Inc v 

Midland Regional Health Authority.  

 

These [relational contracts] are vehicles which set up a relationship between the 

parties. But many of the incidents of the contract are not ‘closed end’, as in the 

classical form of contract. Examples of the genre include various forms of 

distributorships, franchises, some kinds of joint ventures, and employment 

contracts.
34

 

 

Unlike relational contract theory, the Australian literature places emphasis on the 

form of contract rather than the intentions of the parties to describe a relational 

contract.  Nevertheless, both definitions recognise the significant benefits that 

relational contracts can offer. 

 

The stated benefits of relational contracts include reduced transaction costs, shared 

risks, flexibility and improved performance in delivering contractual outcomes.35  

Relational contracts are less adversarial with more risks shared and outcomes 

negotiated without formal contract change proposals.  This offers the principal 

reductions in project contingency costs, offers the contractor greater certainty in 

estimating profit, and facilitates improved project delivery.36 As Chapter two 

demonstrates, there is clearly a current and emerging need for procurement options to 

better deal with complex projects and a dwindling supply of contractors. The benefits 

of relational contract support these objectives by allowing parties to negotiate scope 

                                                 
33 Hammond J, ‘Ties That Bind’, (2000) 16 Journal of Contract Law 47; Australian Contractors 
Association, Relationship Contracting: Optimising Project Outcomes (1999), 5; Derek Walker and 
Keith Hampson ‘Enterprise Networks, Partnering and Alliancing ‘ in Walker et al, above n 2, 68. 
34 HCNZ, Hamilton, CP 34/97, (15 June 1999) 137. See also,  Rawley Pty Ltd (ACN 009 027 454) as 

trustee for the Tiltform Unit Trust and Others v Bell and Others (No 2) 61 ACSR 648, 711; GEC 

Marconi Systems Pty Ltd v BHP Information Technology Pty Ltd (2008) 128 FCR 1, 63. 
35 Derek Walker and Martin Loosemore  ‘Managing Risk and Crises Resolution’ in Walker et al, above 
n 2, 120-1. 
36 Gabi Helfert, Team Management of Business Relationships – A framework for Effectiveness, in 

Relationships and Networks in International Markets (1997) 204. 
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changes quickly and share risks. Nevertheless, there are disadvantages of these types 

of relationship when compared to arms-length commercial dealings. 

 

Hakansson and Snehota identify several risks of relational contracts including: the 

greater demand on resources necessary to support relationships, a loss of control when 

engaging in collaborative ventures, and preclusion from other opportunities (that is, 

participants are locked into an exclusive relationship).37 Other potential shortcomings 

include fear of dependency, lack of perceived value (reduced competition and no 

regular testing of the market), lack of credibility of partners,38 and the risk of 

opportunistic breach (for example exploiting weaknesses of the other party).39 

 

The alliance literature recognises many of the benefits of relational contracts but 

affords little discussion on their disadvantages.  This study addresses these gaps in the 

literature by exploring the disadvantages of alliances and relational contracts in 

general in Chapters five, six and seven.  To anticipate these chapters, relational 

contract processes are less likely than conventional contract processes to be able to  

demonstrate value for money, provide a robust accountability regime, and separate 

public interest from the commercial interests of government’s ‘alliance partners’.  

 

Another fundamental tension associated with a relational contract is governments’ 

obligation to pursue competitive tendering in major projects.40  Such obligations 

arguably detract from the relational contracting principle of developing long-term 

commercial relationships, because the pursuit of price competition involves selecting 

the cheapest price with a focus on economic factors.  Consequently, there are 

constraints upon how governments can embrace a relational contract philosophy. This 

                                                 
37 Hikan Hakansson and Ivan Snehota, ‘The burden of relationships or who’s next?’, (11th IMP 
Conference Proceedings, Manchester, 7-9 September 1995), 522-36. See also, Prof John Farrar, ‘In 
pursuit of an appropriate theoretical perspective and methodology for comparative corporate 
governance’, 13 Australian Journal of Corporate Law 1, who examines the risks of a loss of control in 
relational contracts. 
38 Harald Biong, Atul Parvatiyar, and Kenneth Wathne ‘Why do some companies not want to engage in 
partnering relationships?’, Hans Georg Gemünden, Thomas Ritter, and Achim Walter (eds) 
Relationships and Networks in International Markets (1997) 94-100. 
39 Joellen Riley, ‘Mutual Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in 
the Workplace?’ 16 Australian Journal of Labour Law 28.  
40 The Commonwealth Procurement Guideline 8, Mandatory Procurement Procedures cite the need for 
open competition with direct sourcing only permitted in exceptional circumstances, Commonwealth 
Procurement Guideline 8.65; See also, The Commonwealth Procurement Guideline 4, Enhancing value 

for money through competition. 
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conflict of duty conundrum appears in the comment that parties must adopt ‘an arms 

length embrace’ in commercial dealings.41 

 

The literature describes alliances as relational contracts, but what does this mean 

practically?  Rather than consider a relational contract as a class of contract, a more 

useful way of exploring relational contracts is as a process.  The Australian 

Constructors Association attempts such an analysis as follows (emphasis added): 

 

…[relational contracting is] a process to establish and manage the relationships 

between the parties that aims to remove barriers, encourage maximum contribution 

and allow all parties to achieve success.
42 

 

Describing relational contracts in this way is helpful since process does not prescribe 

nor proscribe the form of contract necessary to adopt relational contract behaviours. 

Herein, however, lies a problem.  Examples of collaboration, good faith, fostering 

long-term relationships and the like are common in conventional contracts.  How then 

is it appropriate to label an alliance contract a relational contract when effectively all 

contracts can exploit the above processes?   A response to this issue is to claim that 

alliances are more likely to support relational contract behaviours when compared to 

the alternatives. But is this true?  

 

Certainly express clauses that eschew litigation and demand unanimous decision-

making may improve the likelihood of collaboration.43 Similarly, a contract that 

imposes sanctions and penalties for non-performance (for example, liquidated 

damages) may decrease the likelihood for cooperation and the effective management 

of uncertainty.  It would be a mistake, though, to suggest that a fixed price 

conventional contract would not drive positive relational behaviours.  The success of 

partnering44 principles on fixed price contracts provides evidence in support of this.  

                                                 
41 Robert Jackal, Moral Mazes - The World of Corporate Managers (1988) 140. 
42 Australian Constructors Association, above n 33, 4. 
43 The absence of sanctions could arguably reduce collaboration as a party could exploit this feature to 
behave opportunistically. 
44 Douglas Gransberg, William Dillon, Lee Reynolds, and Jack Boyd ‘Quantitative analysis of 
partnered project performance’ (1999) 125 (3) Journal of Construction Engineering and Management, 
165; Albert Chan, Daniel Chan, Y. H Chiang, B. S. Tang, Edwin Chan and Kathy Ho ‘Exploring 
Critical Success Factors for Partnering in Construction Projects’  (2004) 130 (2) Journal of 

Construction Engineering and Management, 190. 
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Partnering is defined as ‘…the development of successful, long term, strategic 

relationships between customers and suppliers, based on achieving best practice and 

sustainable competitive advantage.’45 

 

International experience with partnering suggests that partnering has been highly 

successful with reduced project costs.46  Nothing precludes the use of partnering 

principles in fixed price arrangements, with precise risk allocation between parties to 

a contract.47  In fact, one commentator goes so far as to state: 

 

The basic partnering concept is relatively simple and is not intended to give rise to a 

change in the legal structures, which regulate the risk of the participants to the 

project.48 

 

What is most important for project success is a culture of collaboration within an 

organisation and a willingness to pursue positive relationships.49  I argue that these 

success factors can occur with any form of contract; hence, it is erroneous to state that 

alliances are relational contracts whilst conventional contracts are not. 

 

The form of the contract will therefore not guarantee positive relationships and 

collaboration, though specific contracts may be more conducive to fostering positive 

relationships.  The alliance is one such contract with equitable sharing of risks, open 

book transactions, unanimous decision-making, and an ‘all win or all lose’ philosophy 

that appears to embrace relational contract principles.  Despite these features, it is the 

intentions of the parties and organisational cultures that are more important.  

Accordingly, alliancing should not be adopted as a panacea for avoiding disputes and 

eschewing adversarial behaviour.  Alliancing is simply a tool to formalise the goals of 

parties that already wish to embark on a project with a sharing of risks and rewards. 

To what extent, though, do alliance practitioners consider the benefits of alliancing?   

 

                                                 
45 Lendrum, above n 5, 7. 
46 Chan, et al, above n 44, 190. 
47 Steve Rowlinson and Fiona Cheung ‘Relational Contracting, Culture and Globalisation’ 
(proceedings of the International Symposium of CIB W107/TG23, Joint Symposium on Globalisation 
and Construction, Bangkok, 17-19 November 2004) 4. 
48 Stephenson above n 13, 8. 
49 Chan et al, above n 44, 196. 
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Why are Alliances Used in Practice - Research Findings  

 

This chapter has defined the guides and policy used by procurement officers to select 

appropriate procurement options, and has strongly criticised the claims that alliances 

capture the benefits of relational contracts.  The procurement guides provide direction 

on when governments should or should not use alliancing.   How, then, are these 

guides applied in practice, and are there any motives, other than for those mentioned 

in government guides, for procurement officers to use alliances?  The following 

section answers these questions by exploring alliance managers’ perceptions of 

project risk, why they selected alliancing for their projects, and what risks they 

identified with alliancing. 

 

Risk and Procurement Option Selection 

 

There is nothing new in the principle that the form of contract should be selected 

based on the risk associated with the project to be delivered by that contract.  How 

then does alliancing deal with the risks associated with specific projects?  This section 

explores how alliance managers rated the risks of their project and whether this is 

consistent with the literature, which states that alliancing is a preferred procurement 

option for high-risk projects.   

 

Risk is defined as ‘the chance of something happening that will have an impact on 

objectives.’50 Risk encompasses elements of consequence (the harm or damage that 

may occur) in conjunction with a likelihood of that event occurring.51  Risks on 

construction and engineering projects are typically categorised into the following 

areas: 

 

a. Cost. Will the project be delivered over budget and if so, by how much; 

 

b. Schedule.  Will the project be delivered over time and if so by how long; 

and 

                                                 
50 Australian/New Zealand Standard 4360:2004 Risk Management 1.3.13. 
51 Ibid, Note 2. 
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c. Performance. Will the project meet the minimum system performance 

requirements?52 

 

Other categories of risk may include environmental risks, safety, and legal risks. 

Arguably, all these latter risks are capable of translation to cost. For example, 

environmental risks can be associated with clean up costs and performance risk can be 

assigned to the cost for corrective works. 

 

The government guides state that alliancing is an effective means to manage projects 

with high cost, schedule or performance risks. How does this translate to alliance 

practice?  To answer this question, I asked alliance managers what their assessment of 

risk was for their alliance project using the definition of risk provided by 

Australian/New Zealand Standard 4360:2004 Risk Management to assess their 

responses.  The responses to this question are shown in Figure 3-1. 

 

 

Figure 3 - 1 Project Risk Profile (sample 27) 

                                                 
52 Jack Meredith and Samuel Mantel, Project Management (4th ed, 2000) 12;  Project Management 
Institute, Project Management Body of Knowledge (3rd ed, 2004) 111, 238 (this guide uses the term 
‘quality’ in lieu of ‘performance’). 
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The responses show that, on average most alliance managers rate their project risks as 

medium.53  The spread of risks on the other hand are significantly different. Figure 3-1 

shows a tighter distribution of cost risk when compared to schedule and performance 

risk.  Further analysis of the data shows that for each response, most projects had at 

least one risk rated high or very high (15 out of 27 responses).   

 

During interviews, case studies and examination of interviewee’s comments I gained 

further insight into how project risk influenced procurement managers and their 

subsequent selection of alliancing.  The risk profiles of projects examined in this 

study were diverse.  I conducted interviews with managers involved in mature 

technology projects such as highway construction through to extremely risky 

endeavours such as the development and construction of an $8 billion air warfare 

destroyer.  The following observations from interviews provide insight into the risks 

associated with alliance projects: 

 

a. All projects that had software intensive components were considered to be 

high or extreme risk (schedule and performance); 

 

b. Projects with potential environmental impacts were considered to have 

high or extreme risks (schedule, cost and performance); 

 

c. Some projects had extremely aggressive schedule imperatives. For 

example, several projects required completion before the 2000 Sydney 

Olympics, or to meet Environmental Protection Agency deadlines.  

Schedule risks for these projects were considered high; 

 

d. On several projects, latent conditions and weather risks were high.  This 

was especially true for projects in tropical conditions or where substantial 

earthworks were required; 

 

e. Performance risk was deemed high for untested technology (relevant to 

several waste water treatment facilities); and 

                                                 
53 Average cost risk is exactly ‘medium’, average schedule risk is slightly above ‘medium’ and average 
performance risk is slightly below ‘medium’ 
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f. Performance risk was high for when ‘live’ operations were involved (for 

example when carrying out maintenance or reconstruction of railway lines 

that were operational).  

 

These observations relate to risks that are difficult to quantify and hence are difficult 

to allocate to either the principal or contractor. For risks of this nature, interviewees 

recognised that conventional contracts would be unsuitable, because a fixed price 

contract would involve substantial contingency costs, and value for money would not 

be delivered.  Risk certainly featured as one of the main reasons why governments use 

alliances, as the following three interview responses demonstrate: 

 

Performance is a major risk.  The rails must never be shut down. We would rather pay 

a contractor to do nothing than have them shut down the railway lines.54 

 

Our major motivation for using alliances is from the risk that we do not know what’s 

out there.   For example, we have no idea of site access, geography, or whether our 

systems are contaminated.55 

 

We have no idea when the wet season will start or finish.  It is impossible to build for 

almost five months of the year.  There was no way we could sign a fixed price 

contract in these conditions.56 

 

My case study of the Split Rock Inca Alliance also demonstrates the importance of 

risk treatment and procurement option selection.57  The project comprised three high 

risks namely, construction in a tropical environment, construction in an area of 

cultural significance and construction in a remote location with constraints on labour 

and supplies.  The alliance owner recognised that transfer of these project risks to a 

contractor would involve massive contingency fees.58 

 

                                                 
54 Interviewee H. 
55 Interviewee C. 
56 Interviewee V. 
57 John Davies, ‘Case Study – Split Rock Inca Alliance’ 12 November 2006 
<http://www.griffith.edu.au/centre/slrc/pdf/split_rock_v5.pdf> at 30 April 2008. 
58 Ibid, 6-7. 
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My case study of the Wetalla Wastewater Treatment Plant59 also provides insight into 

risk treatment and alliancing. The project was subject to aggressive schedule 

constraints levied upon the alliance owner, Toowoomba City Council (TCC), by the 

Queensland Environmental Protection Agency.  Council therefore considered 

schedule risks to be high.  This prompted the use of alliancing for two reasons. First, 

TCC needed a procurement method able to deliver the project to the tight schedule; 

and second, TCC needed to secure scarce resources for the project since TCC rated 

the risk of contractor unavailability as high.60 

 

Other than alliancing, are there any other delivery options available to cater for 

unquantifiable risks?  Several alternatives are available though they may not 

necessarily result in delivering value for money.  For example, a ‘schedule of rates’ 

contract may better cater for high risk projects though there is little incentive to 

deliver superior outcomes.  Another option is a hybrid contract with the assignment of 

high-risk project components to schedule of rates arrangements and low risk project 

components to delivery under fixed price arrangements.  As revealed in my 

interviews, one major water utility has adopted such a strategy with alliancing only 

applied to the high-risk elements of a project, and the remainder delivered with a 

fixed price contract.61  The Early Contractor Involvement contract is also an example 

of this approach.62 

 

Both the literature and my interview data show that effective management of project 

risk was a significant reason for the selection of alliancing by governments.  As 

shown in Figure 3-2, risk reduction was the single most important reason for selecting 

alliances.  The nature of the risks varied substantially between projects with neither of 

schedule, cost or performance risk dominating the mode of risk in my sample.  What 

interviewees generally agreed upon was that in fixed price contracts, where the 

contractor assumes most of the project risk, there would be large contingency fees and 

less likelihood of delivering value for money. Does this then mean that governments 

use alliancing on high-risk projects but not for low-risk projects?  

                                                 
59John Davies, ‘Case Study – Wetalla Wastewater Treatment Plant Alliance’ November 2006 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 30 April 2008. 
60 Ibid, 4. 
61 Interviewee C. 
62 Roger Quick, ‘Queensland ECI Contract’ (2007) 24 (1)  International Construction Law Review 3; 
this procurement option is also introduced in chapter two. 
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Alliance Benefits Unrelated to Project Risk 

 

Though risk reduction and risk management feature as the main reasons for using 

alliances, several other factors warrant consideration.  As previously discussed in this 

chapter, the other stated benefits of alliances include: 

 

a. Flexibility.  The alliance offers fast progression of variations through the 

alliance leadership team;63   

 

b. Managing uncertainty.  Continuing upon the theme of flexibility, the 

alliance offers the opportunity to define project outcomes in broad terms 

with the final project design developed collaboratively between alliance 

participants.64  This is especially useful where the scope of a project is 

difficult to quantify; 

 

c. Robust termination for convenience provisions.  Alliance contracts enable 

the alliance owner to terminate the alliance contract at any time (provided 

such termination is invoked in good faith).65  The open book reporting 

arrangements of an alliance ensures such termination for convenience 

results in equitable compensation for work performed by the contractor 

and for fair demobilisation costs; and66  

 

d. Reduced legal remedies.  The alliance eschews litigation other than for 

wilful default.67  These provisions drive collaboration and eliminate the 

risk of costly and time-consuming litigation.68 

 

                                                 
63 Victorian Government, above n 4, 57; Ross, above n 2 , 18. 
64 Victorian Government, above n 4, 17; Chew, above n 13, 320. 
65 Victorian Government, above n 4, 60; Chew, above n 13, 331. 
66 Victorian Government, above n 4, 60. 
67 Insolvency also typically allows for recourse to the courts. Ross above n 2, 2; Chew above n 13, 321. 
68 Only to the extent that the ‘no-dispute’ provisions of the alliance are not considered contrary to 
public policy and an ouster of jurisdiction of the courts, see especially, Trevor Thomas ‘Alliance 
Contracts: Utility and Enforceability’ (2007) 23 Building and Construction Law 329, 335-7. 
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In addition to these alliance benefits, I also examined whether managers used 

alliancing in response to executive level direction, either for strategic or ideological 

reasons.   

 

Furthermore, from a holistic perspective, I asked whether the delivery of ‘value for 

money’ was a significant factor in selecting alliancing.  At first instance, this appears 

to be a loaded question since the whole purpose of selecting a procurement option is 

to deliver value for money when compared to the alternatives.  Nevertheless, I asked 

the question to gauge how alliance managers interpret the term ‘value for money’ and 

to prompt interview participants to describe, ex-post, whether their alliances actually 

delivered value for money. 

 

I asked interviewees and survey participants whether each of the above considerations 

influenced their selection of alliancing.  The findings are represented at Figure 3-2.  

Responses are rated from numbers zero to four with zero representing strongly 

disagree and four representing strongly agree. 
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Figure 3-2 Reasons for Using Alliances (Average response, sample of 25) 

 

Figure 3-2 shows that respondents gave a relatively high rating to value for money 

with an average response of ‘agree’.  Considering the delivery of value for money is a 

fundamental objective of government, I expected this response to be closer to 

‘strongly agree’. The reason this was not rated higher became apparent in my analysis 

of interview responses.  One interviewee strongly disagreed that value for money was 

important as their project had a schedule imperative that subordinated the need for 

cost effectiveness.69  Further analysis of the data shows that for those respondents that 

strongly disagreed, disagreed or were neutral about value for money being a 

consideration for using alliances, their schedule risk was rated much higher than the 

                                                 
69 Interviewee C. 
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average response (approximately 30 percent higher schedule risk). Consequently, 

there is a perception that where ‘schedule is king’, cost is less important.   

 

These instances demonstrate that different respondents define value for money 

differently.  This is a key insight, which I discuss at length in Chapter six.  In these 

cases, respondents did not include ‘timeliness of delivery’ as a dimension of value for 

money.  

 

As previously discussed, risk management features as the main reason for using 

alliances, but there are two related alliance features associated with project risks.  

They are flexibility and the inability to scope or define a project.  These features are 

related but different.  For example, flexibility refers to the ability to change project 

requirements whilst the project is underway or to cater for changes in project 

circumstances.  Uncertain scope on the other hand refers to situations where it is 

difficult to define the project at the start or the customer is not exactly sure what they 

want. 

 

Respondents to my survey and interview questions generally agreed that the need to 

maintain flexibility and the difficulties in fully defining project scope led to the 

selection of alliancing.  One respondent stated ‘the rapid change in technology 

associated with our project made it impossible to clearly define project objectives and 

go for a fixed price contract.’70
 

 

These views are also consistent with the literature from alliance facilitators and 

government guidance on alliancing, which highlight the benefits alliances offer with 

undefined project requirements with uncertain scope.71  Interview responses also 

clarified why flexibility and scope issues were important.  For example, several 

information technology alliances involved the procurement of systems where end-user 

requirements were difficult to define and there was no robust project specification.  

Similarly, some alliances anticipated a change in project requirements mid-way 

through the project.  The Southern Regional Water Pipeline alliance was one such 

project that underwent radical design changes after contract signature.  In these 

                                                 
70 Interviewee J. 
71 Victorian Government, above n 4, 57; Ross, above n 2, 18; NSW Government, above n 4, 14-5. 
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situations, procurement managers reject the use of conventional contracts and 

embrace alliances for their projects. 

 

Central to the alliance agreement is the inclusion of a no disputes clause.  A no 

disputes clause excludes litigation as a means to resolve disputes (except for wilful 

default),72 and arguably fosters collaboration and discourages adversarial behaviour.  

Surprisingly, respondents treated these benefits as neutral when deciding whether to 

use alliancing.  Several respondents stated that from their experience very few 

disputes escalate to arbitration or litigation and therefore the ‘no disputes’ clause was 

not that important. One respondent went so far to state that ‘no matter what happens 

and what goes wrong we try desperately to keep out of the courts.’73
 

 

Nevertheless, some respondents strongly agreed with the proposition that the ‘no 

disputes’ clause was considered important when selecting alliancing. They stated that 

a ‘no disputes’ framework was fundamental to driving collaborative behaviour and 

supporting best for project principles.  These latter responses suggest that the 

respondents felt that the format of the contract was important in fostering positive 

alliance behaviours.  These particular responses contradict the position advanced 

earlier in this chapter, which demonstrates that the form of contract is not so 

important in promoting collaborative behaviours.   

 

Another alliance contract feature cited as beneficial in the literature is the robust 

termination for convenience provisions in an open-book reporting environment. 74 

This offers the alliance owner a means to terminate the contract if project 

performance goes awry or circumstances alter the business case of that project.75  

Respondents deemed this to be of little importance when selecting alliancing.  This is 

most likely a result of the fact that governments seldom invoke termination for 

convenience76 and many conventional contracts contain termination for convenience 

                                                 
72 Ross, above n 2, 2; Chew, above n 13, 321. 
73 Interviewee M. 
74 Chew, above n 13, 331-2; Ross, above n 2, 12. 
75 Victorian Government, above n 4, 60. 
76 See, eg, Steve Gumley, ‘Know Your Customer’ (Keynote Address to the 4th Annual ADM Congress, 
Canberra, 22 Feb 2007) 7. 
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provisions (albeit without the open book reporting framework).77 Alternately, 

governments may rely upon the principle of executive necessity to terminate a 

contract.78  Alliance managers therefore deem the open book termination for 

convenience provisions of an alliance to be of little benefit. 

 

A final area I explored is whether procurement managers select alliancing for political 

reasons rather than for the delivery of value for money. Though the literature does not 

address the use of alliancing as means to pursue ideological or political imperatives, I 

was curious to explore whether public sector managers were coerced or forced into 

adopting alliances (as is the perception with Public Private Partnerships).79 Most 

respondents claimed that political or executive directions did not influence their 

decisions.  Only one respondent ‘agreed’ that government direction was a driver for 

selecting alliances.  This response was unusual as this particular project was subject to 

a federal government strategic review and this review recommended the use of 

alliancing to sustain Australian industry and deliver value for money.80   

 

Exploring the issue of government direction during interviews revealed that alliance 

managers adopt alliancing typically from the bottom up, where procurement officers 

themselves considered alliancing to be the most appropriate delivery mechanism 

compared to the alternatives.  In several cases, interviewees stated that executive 

management and government were actually suspicious of alliancing, rather than 

‘champions’ for using this procurement option.  One respondent stated ‘we had a hard 

                                                 
77 See, eg, NSW Government, GC21 General Conditions of Contract (1st ed, 2003) cl 78 at 
<http://www.managingprocurement.commerce.nsw.gov.au/contract_forms_gc21/gc21_4_general_cond
itions.doc> 21 July 2008; Department of Defence ‘ASDEFCON Strategic Material Draft Conditions of 
Contract’ version 2.0 (2005) cl 12.3 < http://www.defence.gov.au/dmo/gc/asdefcon/asdefcon.cfm > at 
21 July 2008. 
78 Nicholas Seddon, Government Contracts: Federal, State and Local (3rd ed, 2005) 192-3; Australian 
Government Solicitor, ‘Termination for Convenience Clauses’ (2002) Commercial Notes No 6, 
<http://www.ags.gov.au/publications/agspubs/legalpubs/commercialnotes/CN6.pdf> at 21 July 2008. 
79 Public Private Partnerships are most attractive to politicians as they offer a means to deliver 
outcomes to the electorate without having to expend public funds. See, eg, Ken Coghill and Dennis 
Woodward, ‘Political issues of public-private partnerships’ in Graeme Hodge and Carsten Greve (eds), 
The Challenge of Public-Private Partnerships (2005), 82; Andrew Chew, ‘An Overview of Delivery 
Structures Used in major and Complex Infrastructure, Process Plant, Mining and Public Private 
Partnership (PPP) Projects’ (2004) 96 Australian Construction Law Newsletter 12.  
80 Department of Defence, Defence Material Organisation ‘Naval Shipbuilding and Repair Sector 
Strategic Plan’ (2002) Ch 10  <http://www.defence.gov.au/dmo/msd/sectorplan.cfm> at 21 July 2008 
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time convincing the executive directors and treasury of the benefits of alliancing. 

Everyone at the top was very suspicious of alliances.’81
 

 

Chapter six explores why executive management and treasury are suspicious of 

alliances. Consequently, the selection of alliancing is typically a bottom up activity 

rather than top down. 

 

Tacit Reasons for Using Alliances 

  

I based questions exploring why alliance managers use alliances on the alliance 

literature, especially government procurement guides.  Nonetheless, my questions 

were exploratory and open ended and my interviews revealed an equally important 

reason why procurement officers use alliances.  One area of particular concern to 

governments is the under supply of construction and engineering services and a need 

to proffer procurement options that are attractive to industry.  Many respondents in 

my interviews raised the concern that the ‘tight’ nature of the engineering market has 

resulted in the situation where either responses to requests for tender contain inflated 

prices or no such responses are made at all.  In several cases, particularly in rural 

Australia, interviewees stated that the release of fixed priced requests for tender 

resulted in ‘no bid’ situations. 

 

Many respondents acknowledge that alliancing is an attractive procurement option to 

industry for the following reasons. First, alliance tendering costs and durations are 

significantly reduced for industry when compared to conventional contracts. Since 

industry is not required to submit detailed bids for alliance request for tenders, 

tendering efforts are substantially reduced.82 Second, there is no risk of industry 

losing money in an alliance based on the reimbursement of all project direct costs.  

The only component of remuneration at risk is the project profit margins and key 

performance index bonuses (see Chapter six). Third, industry is afforded opportunities 

to develop strategic alliancing skills and a subsequent competitive advantage.  This 

provides industry with the opportunity to pursue further alliances with greater 

                                                 
81 Interviewee Q. 
82 NSW Government, above n 4, 14. 
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likelihood of winning work. Finally, there is greater certainty in industry achieving 

profit based on the principles of collaboration, equitable risk sharing and contractor 

developed target cost estimates.83 

 

It was therefore unsurprising to hear from interviewees that alliances are more likely 

to attract interest from industry.  In fact, several interviewees stated that they would 

not use a fixed price contract in their circumstances, simply because they did not 

expect any tender responses to be submitted.84 That is, the only perceived 

procurement options available to these managers were alliances or a schedule of rates 

contract. 

 

Despite the allure of alliances, industry does not consider all alliance models equally 

attractive.  Several interviewees stated that the pure alliance is the most appealing to 

industry since this model adopts the fastest and cheapest tender process.  By way of 

contrast, industry considers the competitive TOC alliance to be less attractive.  In a 

competitive TOC alliance, governments pay tenderers to develop their bids whereas in 

a pure alliance, tenders are not reimbursed for the cost of developing bids. Why then 

should industry fail to be enticed into bidding on a competitive TOC alliance? The 

answer to this question became apparent in interviews with industry participants in 

my case studies.  For the competitive TOC alliance, the design teams of a company 

are locked into a single project for a substantial duration with no guarantee of future 

work.  Project design teams are a scarce resource, typically spread over a multitude of 

projects.  There is, therefore, great reluctance to tie up these scarce resources in a 

venture that has no assurance of winning future work.  By comparison, the pure 

alliance involves very little input from design teams and industry considers that they 

have little to lose when bidding on such alliances.   

 

For most alliances, the main reasons for using this procurement option includes risk 

reduction, providing project flexibility and catering for undefined project scope.  This 

is consistent with government procurement guides. However, these guides fail to 

identify market conditions as a reason for selecting alliances.  Many interviewees 

stated that the consideration of the construction and engineering market was foremost 

                                                 
83 Victorian Government, above n 4, 28-37. 
84 Interviewee G, Interviewee K, and Interviewee V. 



Chapter Three – Why do Governments Use Alliances?        112 

 

in their decision-making process for selecting alliances. These interviewees also 

confirmed that competitive TOC alliances are less likely to attract bids when 

compared to pure alliances.  This is an important finding since despite the 

introduction of price competition into the alliance and all the benefits this provides, 

competitive TOC alliances are perceived to be less popular than pure alliances. 

 

Despite the claimed benefits of alliances, this procurement option incorporates many 

risks that are absent in conventional fixed price contracts.  Selection of procurement 

options must therefore consider not just the benefits of alliances but also the 

disadvantages.  

 

Alliance Disadvantages – Interviewee and Survey Findings 

 

Most of the criticisms of alliancing stem from a legal perspective85 and comprise the 

following risks: 

 

a. potential for the alliance relationship to invoke fiduciary obligations and 

create duties and obligations broader than those agreed to in the alliance 

contract;86 

b. the potential for deadlocks resulting from the requirement for unanimous 

decision-making;87 

c. reduced legal remedies, in that there is no recourse to the courts for 

resolving disputes (other than for wilful default);88 

d. conflicts of interest and conflicts of duty, in that government participants 

in the alliance must report to two masters: the alliance leadership team and 

their individual department;89  

e. governance incompatibility.  The alliance creates a virtual organisation 

with diminished accountability and transparency;90 and 

                                                 
85 See especially, Chew, above n 13; Hayford above n 13; Stevenson, above n 13. 
86 Chew, above n 13, 323-6. 
87 Hayford, above n 13, 50-1. 
88 This feature is cited as both an alliance advantage and disadvantage. Chew, above n 13, 323-4. 
89 Ibid, 335. 
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f. lack of applicable case law creating uncertainty about the enforceability of 

the alliance terms and conditions. 

 

Other than these legal risks, other criticisms of alliances include the risk of 

opportunistic behaviour,91 and a lack of integrity in target cost development.92  These 

criticisms of alliances originate from the literature - but how do they translate to the 

views of procurement officers?   

 

To explore alliance risks, I conducted surveys and interviews asking respondents to 

rate each of these alliance risks.  Risks are rated numerically with one representing 

lowest risk and ten representing highest risk.  Figure 3-3 provides the findings of 

these surveys and interviews: 

 

 

 

                                                                                                                                            
90 Australian Government Solicitor, ‘Relationship and Alliance Contracting by Government’ (2001) 
Commercial Notes No 4, 3-4; Victorian Government, above n 4 , 49. 
91 Arvind Parkhe ‘Strategic Alliance Structuring: A Game Theoretic and Transactional Cost 
Examination of Interfirm Cooperation’ (1993) 36 (4) Academy of Management Journal, 794-829; T.K. 
Das, Bing-Sheng Teng, ‘Between Trust and Control: Developing Confidence in Partner Cooperation in 
Alliances’ (1998) 23 (3) Academy of Management Review 491. 
92 Cowan et al, above n 5. 
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Figure 3-3 Alliance Manager’s perception of Alliance Risk (sample 25) 

 

The interview and survey data reveals that collectively, most alliance managers’ 

consider alliance risks to be low.  All risks other than the integrity of target costs were 

rated below four on a scale of one to ten. Most risks were rated around a score of 

three.   

 

At first instance, the rating of these risks appears very low.  However, interviewees 

qualified many of their responses by stating that alliance risks are addressed by 

governments’ use of risk minimisation techniques. For example, the risk of target cost 

integrity is minimised with the use of independent auditors, a conflict of duty is 

minimised with the use of probity advisers, and deadlocks risks are minimised with 

contractual deadlock breaking mechanisms (see Chapter two).  The inherent 

characteristics of alliancing with ‘gainshare/painshare’ arrangements also comprise a 

means to mitigate risk, especially from opportunistic behaviours.  Many respondents 
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also stated that litigation is often a last resort for government and is rarely pursued.  

Consequently, procurement officers consider the legal risks of alliancing as low. 

 

Alliance managers therefore consider the risks of doing business with alliances as 

low.  This is contrary to several observations in the alliance literature.93 Why then is 

there differences between the risks identified in the literature and what managers 

actual consider as alliance risks?  

 

The vast majority of alliance projects are claimed to be successful with no significant 

disputes reported, no occurrences of litigation, and no significant schedule or cost 

overruns.94  The majority of my interviews and survey responses involved alliance 

projects that were complete or nearly complete. Consequently, for these projects there 

is little or no residual risk.  This would explain why alliance managers consider the 

risks of alliances as low.  By way of contrast, legal commentators explore what 

adverse contractual outcomes can occur and what is the a priori likelihood of these 

occurrences.  This goes some way to explain the differences in perceptions of risk 

between procurement officers and the legal profession. 

 

The consensus amongst alliance managers is that alliances themselves do not 

introduce substantial risks in the procurement process. There is therefore nothing to 

discourage alliance managers from using this procurement option in terms of risk.  

Certainly, the risks of opportunistic behaviour, fiduciary obligations and conflicts of 

interest are higher in alliancing when compared to conventional contracts.  

Nevertheless, alliance managers deem these risks low because these risks are capable 

of being managed successfully.  I discuss the cost of alliance risk management in 

Chapter six.  What is necessary to state here is that there is no single alliance risk that 

any alliance manager identified that would deter them from using alliancing. 

 

                                                 
93See especially, Chew, above n 13; Stephenson, above n 13; Hayford, above n 13. 
94 The author is aware of three alliance failures out of a sample of 122.  One of these, the Department 
of Defence Project Djimindi Alliance has reported substantial schedule overruns due to alliance vendor 
quality control issues.  This may not be systemic of the alliance relationship but rather a symptom of 
involving a vendor as part of the alliance team.  Australian Government, Defence Annual Report 
2005/2006, Volume 2, 34 <http://www.defence.gov.au/budget/05-06/dar/downloads/2005-
2006_Defence_DAR_20_v2full.pdf> at 15 July 2008; see also, Ian McPhedran, ‘PM Kevin Rudd 
warns defence giants of dud projects’ Herald Sun 08 January 2008, ‘$600m  lightweight torpedo 
[djimindi alliance], running four to eight years late.’ 
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Though my interviews, surveys and case studies did not identify any significant 

alliance risks, I did identify several issues that could discourage government from 

using alliances.  These include the greater involvement of government resources in 

projects, an absence of cost effective insurance and the problems associated with 

demonstrating value for money.  No alliance participant recognised these issues alone 

as a reason to eschew the use of alliancing, though many respondents stated that they 

changed the form of their alliance contract to avoid these risks.  For example, many 

respondents adopted hybrid alliances to procure cost effective insurance and other 

respondents adopted competitive TOC alliances to demonstrate value for money.  

How then do procurement managers select the most appropriate form of alliance? 

 

Selecting the Form of Alliance Contract  

 

Once government has decided that alliancing is the preferred procurement option for a 

particular project, the next step is to select the form of alliance.  Here the question is, 

what circumstances lend themselves to the use of pure, competitive TOC or hybrid 

alliance arrangements?  During interviews and case studies, I asked alliance managers 

what form of alliance they used and why.  

 

In Chapter two, I introduced the three classes of alliance, namely the pure alliance, the 

competitive TOC alliance, and the hybrid alliance. From my analysis of eleven 

alliance contract terms and conditions, I established that it is not a simple exercise to 

label an individual alliance into a specific class as several alliances straddle 

characteristics of both the competitive TOC and hybrid alliance. Similarly, some 

alliances purport to be pure but embrace some of the hybrid characteristics such as 

deadlock breaking mechanisms. For these reasons, I focused the examination of the 

form of alliance used in the context of the following questions: why was price 

competition used, why was a pure alliance used, and (for hybrid alliances) why was 

strict liability between alliance participants pursued?  The reason for focussing on 

these questions is that these three characteristics are the main areas of difference 

between the various forms of alliance contracts. 
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The Pure Alliance 

 

As discussed in Chapter two, the pure alliance is claimed to maximise the likelihood 

of delivering innovation, provide the greatest degree of risk sharing and eliminate the 

likelihood of disputes. Interviews with alliance managers did not reveal any single 

reason as to why they used pure alliances. Some interviewees recognised the costs and 

time delays that may have been associated with a competitive TOC alliance, as being 

a significant factor in favour of choosing a pure alliance.  Three respondents stated 

that a pure alliance was more likely to attract more bidders compared to other forms 

of alliance. For local governments in regional Australia, this was a substantial 

concern.   Two respondents stated that only a pure alliance could drive the 

collaborative behaviour needed to deliver their project outcomes.  One of these 

respondents in particular was quite critical of the competitive TOC alliance, stating 

that this delivery mechanism attempts to capture the benefits of innovation and 

collaboration while still maintaining competitive tensions and risk transfer.95  As 

demonstrated in Chapter two, the pure alliance is more popular than other forms of 

alliance, though this is largely a reflection of the late introduction of hybrid and 

competitive TOC alliances.   Other than a few respondents who were strongly against 

the use of anything but a pure alliance, most other respondents were ambivalent to the 

form of alliance used, with several stating that alliance facilitators and external 

advisors drove the type of alliance used.  Nevertheless, the majority of users of pure 

alliances were happy with their outcomes with only one user out of 12 who used pure 

alliances stating that they would not use this form of alliance for similar projects. 

 

The Competitive TOC alliance.   

 

As noted earlier, the competitive TOC alliances comprise all the same elements as a 

pure alliance, though selection of alliance participants is primarily by price 

competition.  There is little or no collaboration in the development of the TOC with 

Government and this arguably decreases the scope for innovation.  There are also 

increased sunk costs associated the competitive TOC alliance and increased tender 

                                                 
95 Interviewee G. 
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durations.96  Despite the claimed disadvantages of the competitive TOC alliance, 

respondents who used Competitive TOC alliances were largely comfortable with this 

procurement option. Only one respondent out of 11 who used competitive TOC 

alliances stated that they would not use this form of alliance for similar projects.  All 

respondents shared the view that competitive TOC alliances demonstrate value for 

money and fairness in the tender selection process.  One respondent also stated that 

the use of a competitive TOC alliance provided substantial benefits as they could get 

to the see the alliance partners ‘operate in action’ prior to selecting the preferred 

tenderer.97  Other respondents cited the need to gain confidence in the TOC, reducing 

the need for external auditors and estimators as well as satisfying community 

expectations of fairness as the main motivations for using the competitive TOC 

alliance.  Though not relevant to the alliances subject to my interviews, some projects 

have demanded the pursuit of price competition to satisfy statutory approvals.98    

 

Despite the criticisms of competitive TOC alliance sunk costs in the alliance 

literature, competitive TOC alliance interviewees recognised these costs as an 

investment cost (See Chapter six which discusses the benefits of using a losing 

tenderer’s design in a competitive TOC alliance).99  Furthermore, no user of 

competitive TOC alliances stated that the use of such a model introduced tensions 

with respect to collaboration and the delivery of innovative solutions; rather, my case 

studies and interviews revealed that innovation was rife in competitive TOC 

alliances.100 

 

Hybrid Alliances.   

 

Hybrid alliances take many forms but the most common form of hybrid alliance 

incorporates either deadlock breaking mechanisms or provisions for retaining strict 

liability between alliance participants.  Deadlock breaking provisions by themselves 

do not amount to a significant departure from the pure alliance, and as discussed in 

Chapter two, the inclusion of a termination for convenience clause effectively 

                                                 
96 Alchimie, above n 5, 9-11. 
97 Interviewee A. 
98 See, eg, Bega Valley Sewerage Alliance in Cowan et al, above n 5, 6. 
99 Chapter six. 
100 John Davies, ‘Case Study – Wetalla Wastewater Treatment Plant Alliance’ November 2006 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 30 April 2008. 
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provides a deadlock breaking mechanism for all alliance models.  What is a more 

radical departure from the pure alliance though are hybrid alliances, which maintain 

liability for performance between alliance participants.  Hybrid alliances of this type 

eschew the use of no disputes/no blame clauses.  Such a model ostensibly provides for 

the provision of project insurance as well as reducing the need for the alliance owner 

to deploy substantial resources into the alliance team. 101  The current alliance 

literature supports the premise that cost effective insurance is either unavailable or 

difficult to procure for pure alliances.102  Despite the rhetoric and perceptions within 

some sectors of the alliance community, the current insurance market has and is 

capable of delivering cost effective ‘first party’ insurance policies for pure and 

competitive TOC alliances.  My interviews with three insurance brokers and the 

review of a typical first party alliance insurance policy103 reveals that such policies are 

robust and provide comparable (and in some instances more comprehensive)104 cover 

to traditional, fixed price insurance policies.  It is therefore erroneous to suggest that 

hybrid alliances, which impose strict liability on participants, should be maintained 

for the sole reason of obtaining insurance.  Only one of my interviews involved a 

hybrid alliance of this type, and this was for a low value local government project.  

The reason why government adopted a hybrid alliance in this instance was not so 

much for facilitating insurance, but rather a response to the limited resources of 

government to participate in an alliance team. 

 

In contrast to the near fanatical promotion of some forms of alliance contract and 

discouragement of others in the alliance literature (primarily from alliance contract 

facilitators), the views of alliance managers are more moderate. Few respondents in 

my interviews were ‘die-hard’ proponents of any particular form of alliance contract.  

                                                 
101 Cowan et al, above n 5, 3. 
102 See Chapter three, footnote 13. 
103 My investigations revealed that 16 insurance policies have been provided for project alliances on a 
first party claims basis; John Davies ‘ Insurance Under an Alliance’ (presentation to the Alliancing 
Association of Australasia, Brisbane, 11 February 2008)  
<http://www.griffith.edu.au/centre/slrc/pdf/alliances-insurance-v4.pdf> at 9 July 2008. 
104 For example, an alliance insurance policy provides cover for losses resulting from delayed delivery 
of a project.  This effectively provides comparable protection to that offered by liquidated damages 
provisions in traditional contracts.   In fact, the protection offered by alliance insurance for losses is 
likely to be more robust as liquidated damages claims often suffer from the challenge of the principal 
proving that they did not contribute to such delay to be successful in claiming for such damages. 
Turner Corp Ltd (in provisional liquidation) v Co-ordinated Industries Pty Ltd (1995) 
11 BCL 202, 212.  
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There is no single specific reason as to why alliance managers adopted pure alliances.  

Pure alliance use stemmed from a number of reasons including the concerns of speed 

of delivery, tendering costs, attraction to bidders, and maintenance of collaborative 

behaviour.  The users of competitive TOC alliances on the other hand were more 

concerned with demonstrating value for money, complying with tender policies and 

minimising auditing costs.  My analysis of hybrid alliances is less conclusive as my 

sample size was very small.  Nevertheless, my investigations and interviews related to 

first party insurance policies tailored for alliances suggests that the reasons for using 

hybrid alliances are weak, as the insurance market has matured to cater for alliance 

arrangements. 

 

Conclusion 

 

This chapter has identified the express rationales stated by governments as to why 

they use alliances as well as how procurement officers interpret these reasons. A 

consistent theme emerging from both the government procurement policies and the 

interviewees is that governments select alliancing when they perceived conventional 

contracts to be unable to deliver value for money.  More specifically, governments 

use alliances where project risks are high, flexibility is required, and project scope is 

difficult to define.  Governments therefore perceive alliances as the most suitable 

procurement option for delivering value in these circumstances.  Nevertheless, the 

government policies and literature differ from practitioner’s views in some areas. 

First, procurement managers did not consider alliancing as a practical means for 

reducing contract disputes.  Second, alliance practitioners consider the legal and 

governance risks of alliancing as low.  This later point suggests that either the legal 

commentators have overstated the risks of alliancing or alliance practitioners are 

oblivious to these governance risks.  

 

The alliance literature recognises that alliances are a form of relational contract and 

hence are best able to deliver value by reducing disputes and fostering a culture of 

collaboration.  Nevertheless, alliances are not the only form of relational contract and 

the success of partnering on fixed price contracts and Early Contractor Involvement 

(ECI) arrangements suggests that the form of contract is less important than the 
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culture and commitment of the parties to the contract.  Selecting alliancing for reaping 

the benefits of relational contracts is therefore a flawed reason.   

 

What this chapter also identifies is the absence in the alliance literature and 

government policies of consideration of market conditions in procurement option 

selection.  That is, should governments use alliances as a tool to better capture 

industry participation?  Several interview respondents stated that when compared to 

conventional contracts, alliance requests for tenders are more likely to attract bids as 

tender costs are lower to industry and the bid process can be conducted quicker.  This 

is a valid reason for using alliances and in some instances governments use alliances 

to curtail the abnormal profits of a monopoly supplier (especially in regional 

Australia).105  Nevertheless, there is no explicit content provided in the government 

guides addressing market conditions for procurement options selection.  This gap in 

government policy is addressed in Chapters seven and eight.  

 

A recurrent theme in the alliance literature and from my interviews and cases studies 

is that governments perceive alliances as a means to deliver value for money. But 

what precisely is value for money and how is it measured?  Value for money is a key 

public sector governance objective and the following chapter describes how these 

governance objectives influence public sector procurement. 

  

                                                 
105 For example, one state government department received a single bid to a conventional contract 
request for tender.  To address the reduced competition and better demonstrate value for money, this 
government department converted this conventional contract to an alliance. Interviewee F. 
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Chapter Four - The Public Sector Governance 

Environment  

 

‘Few men have virtue to withstand the highest bidder.’    

-  George Washington (1732-1799)
1 

Introduction  

 

So far this study has explored what alliances are, where they are used, and why they 

are used.  The remainder of this study explores whether alliances are suitable for use 

in the public sector.  This is by no means a simple question since the term suitability 

may be framed in an almost limitless manner.  To avoid the pitfalls of selecting 

measures of effectiveness for all government stakeholders, this thesis simply frames 

the question of suitability from governments’ own perspective. That is, this study 

takes the rules by which governments set themselves as the basis for assessing the 

suitability of alliances for major government works.  Consequently, it is necessary to 

define what the rules are that governments set for the expenditure of public monies in 

the procurement of these projects. These rules manifest themselves as governance 

objectives.   

 

This chapter therefore addresses the subordinate research question, ‘what are the 

governance objectives applicable to governments?’  The importance of this question 

becomes apparent when exploring the costs and benefits of alliances in later chapters.  

Unlike conventional arms-length contracts, alliances rely on collaboration and the 

sharing of risks between industry and government.  This may introduce conflicts 

between fostering and preserving positive alliance relations whilst simultaneously 

delivering outcomes in the public interest. There are, therefore, tensions between 

satisfying the needs of alliance participants and attaining the best interests of the 

public.  The Auditor General of Australia’s comments reflects this challenge: 

                                                 
1 John Frederick Schroeder, Maxims of Washington (1855). 
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As such [alliancing] offers potential benefits over conventional contracting but also 

raises new and different risks that have to be managed – in particular, determining 

the appropriate balance between maintaining real cooperation and achieving the 

results required and protecting the Commonwealth’s financial interests. Some see 

this conundrum as a real threat to accountability, sometimes put rather colourfully 

as public servants ‘doing deals’.2  

 

To explore whether alliances are a credible threat to accountability and other 

governance objectives requires a thorough understanding of the self-imposed 

governance rules applicable to federal, state, and local governments.  This includes an 

exploration of the decision-making processes, accountabilities and other constraints 

placed upon the public sector.   

 

In the late 1990’s, the Australian public sector embarked on a process of improving 

and formalising its governance arrangements.  This initiative was prompted by higher 

community expectations and the desire to improve performance of the bureaucracy.3  

This chapter demonstrates that this national initiative has resulted in significant 

consistency between the governance frameworks at federal, state and local 

government levels. As later chapters demonstrate, alliances do not fit comfortably 

within this governance framework.  This mismatch between alliance arrangements 

and public sector governance objectives is a substantial source of criticism in the 

alliance literature.  For example, several sources identify alliance conflicts with the 

governance principles of value for money, accountability, and integrity (increased 

risks of a conflict of duty).4  This chapter therefore defines the governance framework 

                                                 
2 Pat Barrett, Australian National Audit Office, ‘Public Private Partnerships: Are there Gaps in Public 
Sector Accountability’ (Australasian Council of Public Accounts Committees, Melbourne, 2003), 27 
<http://www.anao.gov.au/uploads/documents/Public_private_partnerships.pdf> at 22 July 2008. 
3 Pat Barrett, Australian National Audit Office, ‘Whither Accountability in a Changing Public Sector 
Environment?’  (1999) 9 
<http://www.anao.gov.au/uploads/documents/Whither_Accountability_in_a_Changing_Public_Sector_
Environment.pdf> at 22 July 2008; Ross Grantham, ‘The Governance of Government Owned 
Corporations’ (2005) 23 (3) Company and Securities Law Journal 181-194. 
4 NSW Auditor General, ‘Sydney Water Corporation, Northside Storage Tunnel Project’ (2003), 3; 
Auditor-General of Queensland, Report to Parliament No 5 (2007), 19;  
Brad Cowan and John Davis, ‘Development of the “Competitive TOC” Alliance  - A Client Initiative’ 
(2005) <http://www.alliancenetwork.com.au/white_papers.html> at 17 November 2005; Australian 
National Audit Office, Contract Management Better Practice Guide (2001) 74, 
<http://www.anao.gov.au/uploads/documents/Contract_Management.pdf> at 22 July 2008. 



Chapter Four – The Public Sector Governance Environment   125 

 

of the public sector so that these criticisms may be tested in Chapters five, six and 

seven. 

 

This chapter first describes the origins of corporate governance theory since this has 

shaped the behaviours and expectations of the public sector.  Following this is a 

discussion of how the public sector comprises not just government departments but 

also entities designed to compete on a commercial basis. These Government Owned 

Corporations (GOCs) are prolific users of alliances, but what governance framework 

applies to these entities?  This chapter reveals that GOCs share more in common with 

the governance framework of the public sector than their commercial counterparts. 

This chapter subsequently describes the governance policies of federal, state and local 

governments and explores the common governance objectives of accountability, 

integrity, stewardship, efficiency, leadership, and transparency.  This provides a 

baseline with which to explore the governance arrangements of alliances in later 

chapters. 

Corporate Governance Defined 

 

Before exploring the governance rules of the public sector, it is useful to explore the 

concept of ‘corporate governance’ and how this has shaped the environment of both 

the private and public sectors.  The following section explores the origins, definitions, 

and application of the principles of corporate governance.  

 

Though corporate governance spans centuries,5 concerns with the financial control 

and risk management of business (especially publicly listed companies) led to the 

popularisation of corporate governance in the mid 1990s.6 Since then, corporate 

governance theory has emerged from numerous empirical studies and a robust 

literature on this topic.7  

 

                                                 
5 John Farrar ‘A Brief Thematic History of Corporate Governance’ (1999) 11 (2) Bond Law Review 
259, 261. 
6 International Corporate Governance Network, Statement on Global Corporate Governance Principles 
(1999). The spectacular collapses of industry giants such as Enron, Worldcom, HIH and OneTel has 
also provided a catalyst for improvements in corporate governance. 
7 Chi-Kun Ho, ‘Corporate Governance and Corporate Competitiveness: an International Analysis’ 
(2005) 13(2) Corporate Governance: An International Review 211, 212. 
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Though there are competing theories and definitions of corporate governance, many 

of the definitions refer to corporate governance as a set of principles.  For example, 

one source defines corporate governance as ‘the set of principles concerning the 

governing of companies and how these principles are disclosed or communicated 

externally.’8  Many other similar definitions exist but all definitions attempt to explain 

how corporate governance defines the principle of ‘direction’ or ‘stewardship’ of an 

organisation.  The principles raised in these definitions are exceptionally broad.  This 

is unsurprising since corporate governance addresses: 

 

… the entire scope of responsibilities that a company has to each of its stakeholders: 

those who have a vested interest in the decisions and actions of a company, like 

clients, employees, shareholders, suppliers and the community.
9  

 

It is therefore not useful to limit the term ‘corporate governance’ to a strict definition 

but rather to treat it as a concept. Tricker claims that: 

 

it [corporate governance] lacks any form of empirical, methodological or theoretical 

coherence, meaning that only piecemeal attempts have been made to try to understand 

and explain how the modern corporation is run.10  

 

Tricker provides a useful governance model by reducing aspects of corporate 

governance into four distinct categories. This conceptual framework proves useful in 

the analysis of alliance contracts as these elements conveniently correspond to federal 

and state government governance guidelines, as discussed later in this chapter.11  

Tricker’s categories comprise: 

 

a.  Direction – formulating the strategic direction for the future of the  

  enterprise in the long term; 

 

                                                 
8 Eva Parum, ‘Does Disclosure on Corporate Governance Lead to Openness and Transparency in How 
Companies are Managed?’ (2005) 13 (5) Corporate Governance 702. 
9 Nathan E.  Hurst ‘Corporate Ethics, Governance and Social Responsibility: Comparing European 
Business Practices to those in the United States’ (2004) 5 
<http://scu.edu/ethics/publications/submitted/hurst/comparitive_study.pdf> at 2 June 2008. 
10 Parum, above n8, 703. 
11 The Australian National Audit Office Public Sector Governance Guidelines correlate very closely to 
Tricker’s Model; Australian National Audit Office, Better Practice Guide, Public Sector Governance 

and the Individual Officer (July 2003). 
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b.  Executive Action – ensuring involvement in crucial executive   

  decisions; 

 

c.  Supervision – monitoring and oversight of management performance;  

  and 

 

d. Accountability – recognising responsibilities to those making a   

  legitimate demand for accountability.12 

 

These four categories fall into two distinct functions, namely compliance
13 and 

performance.14  Compliance consists of supervision and accountability to ensure the 

corporation is compliant with relevant statutes, for example the Trades Practices Act 

1974 (Cth), Workplace Relations Act 1996 (Cth), and the Corporations Act 2001 

(Cth).  Performance, on the other hand, focuses upon direction and executive action.  

For example, organisations measure corporate performance through comparisons of 

benchmarks such as return on shareholder’s equity, achievement of corporate goals 

and revenue growth.   

 

The application of corporate governance principles will vary considerably between 

organisations.  Heavily regulated industries might place substantially more emphasis 

on the compliance aspects of corporate governance. Lightly regulated industries tend 

to adopt innovation and high growth strategies that focus more on the performance 

aspects of governance.   

 

The growth of corporate governance in the private sector has been a recent catalyst for 

change in the public sector.  Governments’ goals of adopting ‘commercial best 

practice’15 and the desire for government owned corporations to operate on an equal 

footing with industry has resulted in many of the elements of corporate governance 

appearing in government policy.  Nevertheless, there are significant differences 

                                                 
12 Robert Tricker, Corporate Governance, (1984) 7. 
13 The Australian National Audit Office use the term ‘conformance’ in lieu of compliance. Australian 
National Audit Office above n 11, 6. 
14 Ibid, 12. 
15 Auditor General, Australian National Audit Office ‘Audit Report no 2:  Commercial Support 
Program, Department of Defence’ (1998) 87; NSW Auditor General, Fraud (1998) ch 2 
<http://www.audit.nsw.gov.au/publications/reports/performance/1998/fraud/chapter2.htm> at 21 July 
2008; Tasmanian Government, Department of Treasury and Finance ‘Guidelines for Effective cash 
Management in Agencies’ (1997) 



Chapter Four – The Public Sector Governance Environment   128 

 

between private and public sector accountabilities, stakeholder interests, reporting 

arrangements, and organisational goals. The following section explores these 

differences and explains how the public sector has responded with a distinct  

governance framework to meet the objectives of governments. 

 

Public versus Private Governance 

 

The public and private sectors have different objectives. The rules by which the public 

sector operates also vary considerably from those of the private sector.  While there 

are some similarities, there are significant differences in both the governance realms 

of compliance and performance.  The following section highlights these differences, 

by first exploring the differences between public and private stakeholders, 

accountability mechanisms, applicable legislation, and performance measurement 

objectives. 

 

Governments’ charters are to provide services and infrastructure for the ‘good of the 

nation’, utilising taxpayer’s dollars for best value for money through ‘the proper 

management of public money and public property’.16  A relevant question to ask, 

though, is who owns government? Unlike publicly listed companies, governments do 

not have shareholders.17 Nevertheless, the public is the major stakeholder of 

government spending and this lends itself to the argument that the public is the default 

shareholder of government departments.18  This analysis proves useful for describing 

accountabilities and reporting arrangements; but there are significant flaws in this 

model.  For example, the public does not have adequate recourse for poor 

                                                 
16 Financial Management and Accountability Act 1997 (Cth), iii. 
17 For statutory Government Owned Corporations and the like, limited shares are owned by the 
respective ministers. For example, two shareholders are required under Queensland law for Statutory 
GOCs and five for company GOCs;  Government Owned Corporations Act 1993 (Qld) Division 1 
Section 71, 77.  In NSW, Statutory SOCs must have two shareholders (being the treasurer and another 
minister) State Owned Corporations Act 1989 (NSW) Part 1 Section 20H. 
18 NSW Auditor General, ‘The Changing Agenda for Public Sector Governance’ (Chartered Secretaries 
Australia: Annual Public Sector Governance Forum , Sydney, 2 September 2005)’ 3 at 
<http://www.audit.nsw.gov.au/publications/speeches/ag_speech/2005/publicsectorgovernance-
sep05.pdf> at 21 July 2008;   
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management of their shareholdings as they cannot sell their shares or call for the 

immediate removal of the directors.19  

 

This shareholder model of the public sector also fails since there is generally 

significant scope for ministerial intervention, as the responsible minister, in the affairs 

of government departments or government owned corporations.20 The broad and 

largely unfettered powers afforded to responsible ministers provides substantial scope 

for inappropriate political interference in the running of both government owned 

corporations and government departments. By way of contrast, shareholders in 

publicly listed companies rarely have such powers. Grantham notes this difference 

between private shareholders and ministerial shareholders (emphasis added):  

 

… while the Minister is the sole shareholder, it cannot be said that the Minister acts in 

the same way as a private sector owner… the Minister is also an agent – of the Crown 

in the discharge of his or her ministerial function, of the public in general, and of his 

or her political party.21 

 

The privately listed company has only one goal and that is to satisfy the interests of 

shareholders above all others.22 Government departments, on the other hand, have no 

such goals and GOCs straddle the two extremes with the requirement to meet both 

commercial objectives and satisfy community obligations.23 Government departments 

and GOCs are therefore not equivalent to privately listed companies from a 

shareholder or accountability perspective.  A review of both the compliance and 

performance aspects of the public and private sector further highlights the differences 

in the governance arrangements of the public and private sector. 

 
                                                 
19 Nicholas Seddon, Government Contracts: Federal, State and Local (3rd ed, 2005), 17; The public 
can not readily ‘sell’ their shares or call for the immediate removal of directors though they have scope 
for voting ministers out of office (albeit on a three or four year cycle). 
20 See, eg, in NSW, the portfolio minister provides control and direction to the State Owned 
Corporation; State Owned Corporations Act 1989 (NSW) pt 1, ss 20D. 
21 Grantham, above n 4, 190; see also Darryl D. McDonough ‘Corporate Governance and Government 
Owned Corporations in Queensland’ (1998) 10 (20) Bond Law Review 310. 
 ‘What this means is that under the corporate governance structure for a GOC, it is the shareholder 
minister/the government that is the centrepiece of the structure and not the board of directors.’ 
22 Corporations Act 2001  (Cth), div 1; See especially, Australian Securities and Investments 

Commission v Rich (2003) 174 FLR 128; Parke v The Daily News Ltd and Others (1962) 2 All ER 929, 
948. 
23 Commonwealth Authorities and Corporation Act 1997 (Cth) S17; State Owned Corporations Act 

1989 (NSW) Section 8; Government Owned Corporations Act 1993 (Qld) s 9. 
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There are significant differences in the compliance aspects of the public sector 

compared to the private sector. In some areas the public sector is subject to greater 

levels of compliance whilst in others, compliance requirements are less stringent.  

Examples of greater regulation in the public sector include the requirement to comply 

with the Financial Management and Accountability Act 1997 (Cth), respective 

freedom of information legislation,24 as well as other government policy documents 

and ministerial directions.   

 

Additional oversight is also levied on government organisations with potential 

scrutiny by senate reference and legislative committees, Auditor General reviews, 

ombudsman reviews, and Administrative Appeals under the Administrative Decisions 

(Judicial Review) Act 1977 (Cth).25   

 

By way of contrast, the public sector enjoys less regulation than the private sector in 

some other areas. For example, the Australian Securities Investment Corporation does 

not generally regulate governments, nor do government departments fall under the 

ambit of the Corporations Act.  There are, however, a significant number of 

Government Business Enterprises26 (at the federal level) and Government Owned 

Corporations or State Owned Corporations27 (at the state level) that do fall under the 

influence of the Corporations Act.28   

 

                                                 
24 Freedom of Information Act 1982 (Cth); Freedom of Information Act 1989 (ACT); Freedom of 

Information Act 1989 (NSW); Freedom of Information Act 1992 (Qld); Freedom of Information Act 

1991 (SA); Freedom of Information Act 1991 (Tas); Freedom of Information Act 1982 (Vic); Freedom 

of Information Act 1992 (WA). 
25 John Mellors, ‘Running Business in Government: Lessons From the DAS Experience’ in 
Commercialisation and Competition in the Public Sector (1995) DAS Occasional Papers No 2, 9.  
26 Contra, Government Business Enterprises, who compete in a commercial environment. Currently, 
there are fourteen Commonwealth Government Business Enterprises (GBEs) which are a mixture of 
companies and statutory authorities. In 1995-96, GBEs generated revenues of nearly $21 billion; 
provided dividends of $1.6 billion; and controlled assets of some $41 billion.(Australian National Audit 
Office, Audit Report, ‘Government Business Enterprise Monitoring Practices’, 24 September 1997) 
<http://www.anao.gov.au/WebSite.nsf/Publications/4A256AE90015F69B4A25690500092DB5> at 12 
June 2007. 
27 See, eg, the Queensland Government is the owner of 20 Government Owned Corporations (GOCs), 
with a total value estimated at over $22 billion 
<http://www.ogoc.qld.gov.au/current_gocs/index.shtml> at 21 July 2008; NSW government is the 
Owner of 21 State Owned Corporations <http://www.treasury.nsw.gov.au/links.htm> at 21 July 2008. 
28 Contra Statutory Government/State Owned Corporations which are not registered under the 
respective corporations legislation; Government Owned Corporations Act 1993 (Qld) s 7; State Owned 

Corporations Act 1989 (NSW) pt 1, ss 3A. 



Chapter Four – The Public Sector Governance Environment   131 

 

Compliance differences also appear in what government can and cannot do from a 

philosophical perspective. Governments distribute public funds and must spend these 

funds responsibly and equitably.  Private industry has no such constraints.29  As a 

sizable buyer, government has considerable power as a monopsony buyer that can 

significantly affect the operation of Australian industry.  It is important to 

governments that the distribution of government contracts is fair and open to 

eliminate or discourage anti-competitive practices.  Industry, on the other hand, will 

pursue strategies that promote their own profitability above any equitable notions and 

will actively engage in activities that may encroach on anti-competitive behaviour, 

provided such behaviour does not run afoul of trade practices legislation.  This 

philosophical demand on the public sector manifests itself in tender selection policies 

and procurement guidelines. This becomes of substantial importance when exploring 

alliances and tender evaluations in Chapter seven. 

 

Compliance differences between the public and private sector also exist from a 

behavioural perspective.  For example, case law states that government has high 

standards of behaviour levied upon it in commercial dealings as a ‘moral exemplar’.30 

In Hughes Aircraft Systems International v Airservices Australia, Finn J goes further 

to state that fair dealing is a prescriptive duty implied on government: 

 

fair dealing is, in effect, a proper presupposition of a competitive tender process 

contract (especially one involving the disposition of public funds), and given that a 

public body is the contracting party whose performance of the contract is being relied 

upon, a necessary incident of such a contract with a public body is, I am prepared to 

conclude, that it will deal fairly with the tenderers in the performance of its tender 

process contracts with them.
31  

 

Thus, government must act fairly in commercial dealings.  This exceeds the 

obligations associated with a duty of cooperation32 and implied duties of good faith 

imposed on private companies (see Chapter five). 

 

                                                 
29 Seddon, above n 13, 16. 
30 Hughes Aircraft Systems International v Airservices Australia, (1997) 146 ALR 1, 41. 
31 Ibid, 42. 
32 Mackay v Dick (1881) 6 App Cas 251, 263. 
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Another behavioural compliance characteristic unique to governments is the direction 

to behave as a ‘model litigant’.33 This includes, inter alia, the duties to prevent delays 

in litigation, to avoid litigation where possible, and not to rely on technicalities to 

escape liability. These obligations are substantially more onerous than the 

requirements levied upon the private sector.  

 

The model litigant and moral exemplar tenets are repugnant to the private sector 

where companies exploit tactics to thwart equitable outcomes in litigation and 

frustrate opponents when it is to their own advantage.  Though there are some less 

onerous constraints on the public sector from a compliance perspective, for the 

majority of situations, the public sector will have its hands tied far more than the 

private sector. For example, the public sector faces greater disclosure requirements, 

higher standards of fairness, and greater financial accountability when it comes to 

procurement.  Other than for these compliance differences, how does the public sector 

fair from a performance perspective? 

 

In addition to the substantial differences in the compliance domain between the 

private and public sector, there are significant differences in the performance domain. 

More specifically, from a performance perspective, government has a far more 

difficult task than does industry. Performance outcomes appear in the governance 

objectives of stewardship and efficiency. The challenge for governments is how to 

measure the commonly used terms such as ‘best use of resources’ or ‘use every 

opportunity to enhance the value of public assets’.   

 

In the private sector, this objective is easier to measure and manage.  For example, the 

majority of private companies can exploit industry benchmarks to gauge their 

                                                 
33 Australian Government, Attorney General’s Department, Legal Service Directions, (1999), Appendix 
B; ACT Government, Justice and Community Safety ‘Model Litigant Guidelines’ 
<http://www.jcs.act.gov.au/eLibrary/papers/model_litigant_guidelines.pdf> at 2 June 2008; NSW 
Government, Attorney-General’s Department, ‘Model Litigant Principles’ (2004); Queensland 
Government Department of Justice and Attorney-General, ‘Model Litigant 
Principles’<http://www.justice.qld.gov.au/676.htm> at 2 June 2008; Victorian Government, 
Department of Justice ‘Model Litigant Guidelines’ 
<http://www.justice.vic.gov.au/resources/file/ebc8c80f0b8a147/Model_Litigant_Guidelines.pdf> at 2 
June 2008. 
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performance in comparison to their peers,34 or simply monitor metrics such as return 

on shareholders equity or market size.  By way of contrast, governments have goals 

that are far more nebulous with a far greater number of stakeholders to whom they are 

accountable.35 Governments must also achieve social, environmental and political 

goals as well as undertaking commercial activities.36  Simple metrics such as return on 

equity and fiscal growth therefore have limited relevance to governments. To this end, 

governments must rely on internally generated benchmarks with a focus on continual 

improvement from previous years and comparisons to other states or departments to 

gauge performance.37  

 

This challenge of public sector benchmarking is exacerbated since governments are 

typically a monopoly supplier or monopsony customer. Consequently, there may be 

no effective competitors or benchmarks with which to gauge performance.38  

Measuring government’s performance is therefore more difficult in comparison with 

the private sector’s.  Governments therefore tend to focus governance efforts on 

compliance39 and strategies that pursue ‘anti-corruption’.40  This is not to say that 

performance elements such as value for money are ignored by the public sector, but 

rather that there is a bias towards the compliance elements of public sector 

governance.   

 

The public sector shares some of the governance constraints and features of private 

industry, though there are striking differences in both the compliance and 

performance domains as discussed above. Where government and industry form an 

alliance, governance challenges will occur as suggested by the Commonwealth 

Auditor-General’s comments on government industry partnerships: 

                                                 
34 For example, financial ratios require mandatory reporting for publicly listed companies; 
Corporations Act 2001 (Cth) s 1(5), (10). 
35 Ken Baxter, ‘Governance and the Public Sector’, University of Canberra, National Centre for 
Corporate Law and Policy Research (ed) Current Issues in Public Sector Governance (2003) 59. 
36 Graeme Hodge, Contracting Out Government Services (1996) 9. 
37 Australian National Audit Office, Auditor General, ‘The Changing Agenda for Public Sector 
Governance’ (2005) 5. 
38 Tony Lendrum, Strategic Partnering Handbook (4th ed, 2003), 112. 
39 For example, the Commonwealth Authorities and Companies Act 1997 (Cth) in particular is heavily 
focused on conformance rather than performance. Bryan Horrigan, ‘ Key Legal and Governance Issues 
for Companies and Boards Across the Public And Private Sectors’ in University of Canberra, National 
Centre for Corporate Law and Policy Research, above n 35, 13. 
40 Bryane Michael and Randy Gross ‘Running business like a government in the new economy: lessons 
for organizational design and corporate governance’ (2004) 4 (3) Corporate Governance 32-46. 
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 Public and private sector agencies have very different legal and accountability 

requirements … agreeing governance structures and demonstrating accountability are 

particular challenges.41 

 

While the recent public sector governance principles originated from the corporate 

governance crusade in the mid 1990’s, there are substantial differences in the focus of 

public and private sector governance.  There is one area, however, where the line 

between public and private sector governance becomes especially blurred.  This 

occurs where governments create statutory bodies that operate in a commercial 

environment. 

Government Owned Corporations 

 

Government Owned Corporations (GOCs)42 are government owned entities created to 

compete equally with the private sector.43 These organisations do not include statutory 

authorities such as local governments or Commonwealth Authorities (such as the 

Civil Aviation and Safty Authority) but does include Government Business 

Enterprises such as Australian Rail Track Corporation.44  GOC’s therefore straddle 

the domain between the public and private sector.   

 

A relevant question to ask is: what governance framework applies to these entities?  

This is an important question since my demographic analysis of alliances (discussed 

                                                 
41 Pat Barrett, Australian National Audit Office, ‘Governance and Joined-up Government – Some 
Issues and Early Successes’, (Speech to the Australasian Council of Auditors-General Conference, 
Melbourne, 6 February 2003)11 
<http://www.anao.gov.au/uploads/documents/Governance_and_Joined-
Up_Government_Some_Issues_and_Early_Successes1.pdf> at 8 May 2008. 
42 There is no consistent terminology used between Australian jurisdictions. For example, terms used 
include: State Owned Corporations: State Owned Corporations Act 1989 (NSW); Government 
Business Enterprises: Commonwealth Authorities and Corporation Act 1997 (Cth), State Owned 
Enterprises: State Owned Enterprises Act 1992 (Vic).Government Owned Corporations Government 

Owned Corporations Act 1993 (Qld).  See especially, Dominic McGann, ‘Corporatisation, Privatisation 
and Other Strategies’ in Bryan Horrigan (ed) Government Law and Policy: Commercial Aspects (1998) 
57. 
43 Government Owned Corporations Act 1993 (Qld) s13,14; See also Statutory SOC, State Owned 

Corporations Act 1989 (NSW) s20E. 
44 Australian Government, Department of Finance, List of Bodies subject to the Commonwealth 

Authorities and Corporation Act 1997 (Cth) http://www.finance.gov.au/financial-framework/cac-
legislation/docs/CAC-body-list.pdf at 7 February 2009. 
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in Chapter two) identified 45 alliances with GOCs as participants.45  An 

understanding is therefore required of how these organisations are controlled and what 

governance frameworks apply.  The following section demonstrates that GOCs share 

a governance framework more aligned to that of the public sector than the private 

sector.  This is especially so since I demonstrate that GOC ministers are effectively 

shadow directors of these entities and therefore have wide-ranging powers and 

discretions to influence GOC outcomes. This is rarely the case with shareholders in a 

publicly listed company.  

 

 

The objectives of a GOC are to allow a government entity to operate in a competitive 

market and provide a net gain to the government owner.46  Other aims include the 

ability for government to deal with the entity at arms-length.47   In addition to 

commercial imperatives, a GOC has social responsibilities. These responsibilities 

place pressure on that entity’s ability to compete equally with business. This tension is 

highlighted in the NSW Auditor General’s performance audit report on corporate 

governance: 

 

[for a GOC] there is a tension between commercial and social objectives, especially 

where a board wants to give priority to one objective over another.48 

 

As the shareholders of a GOC typically comprise two ministers49 and these ministers 

may impose constraints or obligations upon a GOC that are at odds with directors’ 

wishes, it is inappropriate to consider a GOC as a private entity from a governance 

                                                 
45 For example, some of the GOCs that use alliances include: Australian Rail Track Corporation, , Port 
of Brisbane Corporation, ACT Electricity and Water, Enertrade (Qld), Queensland Rail, Sydney Water 
Corporation, Hydro Tasmania, and the WA Water Corporation. 
46 See, eg, State Owned Corporations Act 1989 (NSW) s 8, ‘Company and Statutory SOCs must 
operate at least as efficiently as a comparable business, must maximise net worth to the state, exhibit a 
sense of social responsibility and exhibit a sense of responsibility towards regional development.’; 
Government Owned Corporations Act 1993 (Qld) s 17, ‘The aim of corporatising is to improve 
Queensland's overall economic performance, and the ability of the Government to achieve social 
objectives, by improving efficiency, effectiveness and accountability of GOC’s’. 
47 Australian Government, Politics and Public Administration Group, Stephen Bottomley  ‘Government 
Business Enterprises and Public Accountability Through Parliament’ Research Paper 18 (1998) 3. 
48 NSW Audit Office, Performance Audit Report – Corporate Governance (July 1997) 78.  
49 Dominic McGann, ‘Corporatisation, Privatisation and other Strategies’ Bryan Horrigan (ed) 
Government Law and Policy – Commercial Aspects (1998) 58; See also, State Owned Corporations 

Act 1989 (NSW) and Government Owned Corporations Act 1993 (Qld) which require a minimum of 
two ministerial shareholders (Chapter four, footnote 16). 



Chapter Four – The Public Sector Governance Environment   136 

 

perspective.   GOCs also differ from the private sector from a compliance perspective. 

For example, some Commonwealth bodies created under the Commonwealth 

Authorities and Companies Act
50 are also subject to provisions of the Financial 

Management and Accountability Act (1997),51 with the attendant requirements for 

providing efficiency, integrity and transparency, and value for money. 52   Employees 

of GOCs may also be subject to relevant Public Services Acts.53 These acts impose 

governance objectives on GOCs and their employees that are far more onerous than 

those associated with the private sector.54 

 

Despite more onerous compliance requirements, some GOCs share similar immunities 

to the private sector from judicial review.  For example, Government Business 

Enterprises’ activities may not be subject to judicial review under the Administrative 

Decisions (Judicial Review) Act 1977 (Cth) even if that entity is established under an 

enactment.55  Similarly, freedom of information legislation does not apply to many 

GOCs.56 To summarise, with the exception of some judicial review and freedom of 

information provisions, most GOCs must operate by the rules of the public sector.  

This is especially so since GOCs are under ministerial control. 

 

Independent of the commercial imperatives of GOCs, these entities operate under 

ministerial ownership with attendant social obligations. Furthermore, many GOC 

employees are regulated by public service legislation and treasury oversight,57 and 

                                                 
50 Commonwealth Authorities and Companies Act 1997 (Cth). 
51 Australian National Audit Office, above n 11, 12. 
52 Queensland Government, Treasury, Annual Report - Government Owned Corporations Performance 

and Governance (2004/2005), 15-18.   
53 The applicability of Public Service legislation to GOC’s is limited in some jurisdictions. For 
example,  The Public Service Act 1996 (Qld) does not apply to GOCs in Queensland. Queensland 
Government, Office of Government Owned Corporations, ‘GOC legislation’ 
<http://www.ogoc.qld.gov.au/goc-legislation.shtml 8 Feb 06> at 21 July 2008. 
54 See, eg, Owen J, ‘The Failure of HIH Insurance’ (2003), Volume 1. The observation is made that the 
role of the private sector employee is of shirking responsibility and adopting the role of a ‘functionary’. 
55 See, eg, General Newspapers Pty Ltd v Telstra Corporation (1993) 117 ALR 629, [14-19]. 
56 Freedom of Information Act 1989 (ACT), s6; Freedom of Information Act 1992 (Qld) s11A; 
Freedom of Information Act 1989 (NSW)  s15A (14). 
57 Many GOCs have two shareholder ministers with a portfolio minister and treasurer fulfilling these 
roles.  Should the GOC wish to enter into a significant contract, borrow money, or divest assets, an 
appropriate business case would be expected by the shareholder ministers.  Value for money also 
becomes important when adopting the ‘public trust’ model for government companies. See especially, 
Stephen Bottomley, ‘Corporatisation and Accountability: the Case of Commonwealth Government 
Companies’ (1997) 7 Australian Journal of Corporate Law 156. 
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government policy is quite often applicable to GOCs.58  This suggests that the 

governance arrangements of many GOCs are more closely aligned to those of 

government departments rather than those of industry.  This is especially so when 

considering the chain of accountability between the board of directors of the GOC and 

the shareholder ministers.59 

 

The potential for ministerial intervention in the affairs of a GOC exacerbates the 

governance challenges of GOCs. Though the shareholding ministers of a GOC are not 

members of the board of directors, such ministers maintain discretions and directional 

control over the GOC akin to those duties associated with directors.60  For example, 

the Government Owned Corporations Act 1993 (Qld) provides for a minister to notify 

the board of public sector policies,61 give directions to the board for the public 

interest,62 give directions about charter implementation,63 and issue guidelines about 

the form and content of corporate plans.64 

 

Section 9 of the Corporations Act 2001 (Cth) extends the concept of director to 

include a person acting in the position of director although not validly appointed to 

that position (de facto director) and also a person in accordance with whose 

instructions or wishes the directors of the company or body are accustomed to act 

(shadow director).65 In Deputy Commissioner of Taxation v Austin, the extension of 

directorship was held to include positions that exercise top-level management 

functions as observed by Madgwick J: 

 

It is not necessary in all cases, in my opinion, to show that the supposed director 

has done acts which only a director can do.... The test in the statute [Corporations 

                                                 
58 Commonwealth Authorities and Companies Act 1997 (Cth) s 28, s 43. 
59 Australian Government, John Uhrig, ‘Review of the Corporate Governance of Statutory Authorities 
and Office Holders’ (2003) 17. 
60 Darryl McDonough ‘Corporate Governance and Government Owned Corporations in Queensland’ 
(1998) 10(2) Bond Law Review 272; See Uhrig, above n 59, 6, where it is recognised that most 
statutory organisations do not have the power to appoint and remove CEOs. 
61 Government Owned Corporations Act 1993 (Qld), ch 3 pt 10 [123]. 
62 Ibid, ch 3 pt 10 [124]. 
63 Ibid, ch 2 pt 4 [49]. 
64 Ibid, ch 3 pt 7, div 1 [105]. 
65 Ashley Black and P Wines ‘Officer’ in ‘Australian Corporation Law - Principles and Practice’ 
LexisNexis (2006) 140. 
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Act] is not whether a person has done acts which only a director can lawfully do, 

but whether he or she has occupied or acted in the position of a director.
66

 

 

In ASC v AS Nominees Ltd, Finn  J held that, where directors normally obey directions 

of a person, that person is a shadow director, ‘...he [the shadow director] was a person 

in accordance with whose directions or instructions the directors of both companies 

were accustomed to act.’67 

 

What Finn J held to be most import is where the locus of effective decision-making 

lies for determining who is acting as a director.68 

 

In light of the construction of the Corporations Act 1993 (Cth) and associated case 

law, it appears that a shareholder minister may be deemed to be a shadow director, 

though such a determination would be contingent on the extent to which the minister 

evokes their responsibilities in issuing directions and policy to the board of the GOC.  

Additionally, the extent to which the GOC board accepts ministerial directions would 

be a consideration as to whether the minister is a shadow director.  Being a majority 

shareholder is insufficient to be deemed a shadow director;69 rather, the scope for 

ministerial intervention may attract the application of shadow directorship.70 

 

The drafters of the Queensland GOC legislation appear to have considered this 

contingency by attempting to limit the ministers’ liability through stating that the 

minister is not to be treated as a director despite the Corporations Act.71  Likewise, the 

Commonwealth Authorities and Companies Act 1997 (Cth) attempts to limit a 

minister’s liability by constraining ministerial involvement to ‘strategic control’ or 

‘general policies of the GBE.’72  The success of this ‘ouster’ in the Queensland 

legislation is questionable,73 as are general attempts to limit the minister’s 

                                                 
66 (1998) 28 ACSR 565, 572; See also Natcomp Technology Australia Pty Ltd v Graiche (2001) 
NSWCA 120. 
67 (1995) 18 ACSR 459, 459. 
68 Ibid, 510. 
69 Chartered Bank of Australia v Antico (1995) 13 ACLC 1381, 1439. 
70 Bottomley , above n 57, 165. 
71 Government Owned Corporations Act 1993 (Qld), ch 3 pt 3 div 3 [85]. 
72 Bottomley, above n 57. Arguably, providing strategic control and policy is the role of the directors of 
a company (see Tricker, above n 12). 
73 Inconsistency between the State and Commonwealth legislative spheres are not easy to reconcile 
despite operation of s109 of the Australian Constitution. See, eg, Geza Francis Kim Santow, 
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responsibilities using vague terms as attempted in the Commonwealth Authorities and 

Companies legislation;74 rather, defences to the fact that a minister is not a shadow 

director would necessarily include demonstrating that the minister actually has no 

control over the financial affairs and management of a GOC (either through lack of 

statutory power or from the fact that the board typically ignores directions given by 

that minister)75 or the minister lacks a willingness to exercise that control.76 Despite 

such defences, if a responsible minister is deemed a shadow director, then government 

will likely indemnify that minister.77 

 

Thus from a directional perspective, a GOC is likely to share more with the public 

sector than with the private sector.  Ministers retain substantial discretion in delivering 

directions to the board of directors to the GOC.78  Unlike private shareholders, 

responsible ministers are less likely to be motivated by economic performance, such 

as return on equity and dividend yield;  rather, a minister is more likely swayed by 

public interest considerations and outcomes more likely to result in re-election.   

 

Government Owned Corporations therefore share much with the governance 

arrangements of public sector departments.79  This is especially so considering GOCs 

are owned by the public with the board of directors answerable to a shareholder 

minister. As Mantziaris observes ‘...the statutory corporation is the direct creature of 

Parliament's will’80 and as the following section demonstrates, the federal government 

has issued governance guidelines that apply to all public sector entities including 

GOCs. 

 

                                                                                                                                            
‘Corporations law in a federal system’ (2000) 20 Australian Bar Review 162. See also, Western 

Australia v Commonwealth (1995) 128 ALR 1, 35.  
74 Bottomley, above n 57.  
75 Pearlie M C Koh, ‘Shadow Director, Shadow Director, Who Art Thou?’ (1994) 14 Companies and 

Securities Law Journal 340, 347. 
76 Bottomley, above n 57.   
77 Anne Reynolds and Paul Van Neeson, ‘The Government and State Owned Corporation Statutes’ in 
Berna Collier and Sally Pitkin (eds) Corporatisation and Privatisation in Australia (1999). 
78 McDonough, above n 60, 274-5. 
79 Finn J, ‘The State Corporation’ (1999) 3 (1) Flinders Journal of Law Reform, 1, 3-6. 
80 Christos Mantziaris, Parliament of Australia, Research Paper 7, Law and Bills Digest Group, 
‘Ministerial Directions to Statutory Corporations’ 8 November 1998 
<http://www.aph.gov.au/library/pubs/rp/rp98-99.htm> at 21 July 2008. 
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Public Sector Governance Principles 

 

The public sector is characterised by greater compliance constraints than the private 

sector and substantial difficulty in performance measurement. How then has the 

public sector attempted to define a governance framework in light of these 

characteristics?  A useful summary of public sector governance principles appears in 

the Australian National Audit Office better practice guide titled, Public Sector 

Governance and the Individual Officer.
81  This document lists the following principles 

of public sector governance (adapted with minor modification): 

 

a. accountability – being answerable for decisions and having meaningful mechanisms 

to ensure adherence to all applicable standards; 

 

b. transparency – clear roles and responsibilities and clear procedures for decision-

making and the exercise of power; 

 

c. integrity – acting impartially, ethically and in the interests of the organisation, and not 

misusing information acquired through a position of trust; 

 

d. stewardship – using every opportunity to enhance the value of the public assets and 

institutions that have been entrusted to care; 

 

e. efficiency – the best use of resources to further the aims of the organisation with a 

commitment to evidence-based strategies for improvement; and 

 

f. leadership – leadership from the top is critical to achieving an organisation-wide 

commitment to good governance.
82 

 

The public sector governance objectives at the state government level are similar. For 

example, the Queensland Government’s strategic governance principles include, inter 

alia, compliance with fiscal and regulatory frameworks, accountability, ethics and 

                                                 
81 Australian National Audit Office, above n 11. 
82 Ibid. 
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integrity.83 Other state and local government governance principles follow these 

themes.84  The Chartered Practicing Accountants’, Excellence in Governance for 

Local Government states the principles of accountability, integrity, transparency and 

effective decision-making as necessary to achieve excellence.85  Stewardship and 

efficiency objectives appear in all state and local government policy with the 

recognition of the delivery of value for money as a fundamental objective of 

governments. 

 

Though subtle differences exist between the governance guides at federal, state and 

local government levels, most of the governance principles capture the requirements 

for transparency, accountability and value for money.  This study adopts the 

governance framework of the Australian National Audit Office (ANAO) for the 

following reasons. First, the ANAO better practice guide states that it exists to assist 

entities outside of the Commonwealth (it is recommended as a guide for state and 

local governments).86 Second, the ANAO better practice guide reflects a mature 

framework developed by an external auditing agency for both government 

departments and Government Business Enterprises (including GOCs).87 Third, the 

ANAO better practice guide is more exhaustive than state government governance 

frameworks in that it recognises leadership and integrity as part of government’s 

governance obligations. Finally, several state and local governments have adopted the 

ANAO governance framework.88  

 

                                                 
83 Queensland Government, Managing outcomes: Strategic Governance Principles and Indicators 
(May 2003).  
84 NSW Auditor General, On Board: Guide to Better Practice for Public Sector Governing and 

Advisory Boards (1998) 
<http://www.audit.nsw.gov.au/publications/better_practice/better_practice.htm> at 23 November 2007; 
Victorian Government, Good Governance Advisory Group, ‘Good Governance Guide’ (2004) 
<www.dvc.vic.gov.au> at 11 October 2005. 
85 Chartered Practicing Accountants Australia, ‘Excellence in Governance for Local Government’ 
(2005), 4-5. 
86 Australian National Audit Office, above n 11, 1. 
87 Ibid, 1-2. 
88 See, eg, Northern Territory Government, Natural Resources, Environment and The Arts, ‘Annual 
Report 2006/2007’, 40 <http://www.nt.gov.au/nreta/publications/reports/pdf/0607ar_corporate.pdf> at 
8 May 2008; Victorian Government, State Service Authority, Good Practice Guide on Governance for 

Victorian Public Sector Entities 

<http://www.ssa.vic.gov.au/CA2571C900701857/0/91471A81AD940C54CA2571CB002B9A7A> at 8 
May 2008. 
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The ANAO framework therefore forms the basis of this study for exploring whether 

alliances are compliant with the rules governments set themselves. To conduct this 

assessment at later chapters requires an understanding of each of the ANAO 

governance principles listed above and what these mean to procurement officers in 

practice. This is the focus of the following section. 

 

Accountability 

 

Accountability is a governance theme applicable to all Australian governments. 89  

Accountability raises the question of ‘who is accountable to whom, for what and 

when?’90 Answering these questions is important since the alliance is a contractual 

framework that places little accountability for outcomes onto a single entity; rather, 

responsibilities are shared, and blame (or credit) cannot be assigned to any one person 

or organisation.  Furthermore, the propensity for public servants to adopt risk averse 

contracting strategies91 such as alliances may indicate a broader trend to attempt to 

escape accountability for risk taking behaviour.  The following section defines 

accountability and explores how accountability mechanisms operate in the public 

sector so that later chapters can explore whether alliances actually meet the express 

accountability objectives of governments. 

 

At the highest level, ministers are responsible for the management of their 

departments and are therefore accountable to parliament for the exercise of these 

responsibilities.92 Nevertheless, ministers may not be responsible for all acts or 

omissions committed by their departments.93  At a subordinate level, departmental 

secretaries are accountable to their respective ministers94 and further accountabilities 

                                                 
89 Australian National Audit Office, above n 11; Australian Government, Administrative Review 
Council, The Contracting Out of Government Services (1997), 10. 
90 John Uhr ‘Redesigning Accountability’, (1993) 65(2) Australian Quarterly, 9. 
91 NSW Government, Audit Office, ‘Managing Risk in the NSW Public Sector’ (2003) 30.  
92 Australian Government, Management Advisory Board, ‘Accountability in the Commonwealth Public 
Service’ (1993), 13 
93 Minister for Arts, Heritage and Environment v Peko Wallsend and Oths (1987), 75 ALR 218, 223. 
Contra, Din v Minister for immigration and Multicultural Affairs (1997) 147 ALR 673, 684 where a 
minister is responsible for delegations and selecting delegates. 
94 Australian Government, Management Advisory Board, ‘Accountability in the Commonwealth Public 
Service’ (1993), 13 
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exist down the chain of command to procurement managers, This raises the question 

of what precisely do we mean by the term ‘accountability? 

 

Defining accountability poses a challenge, as observed by Bottomley: 

The term “accountability” has no agreed definition in the public law/public administration 

literature. It is used variously as a synonym for answerability, responsibility, efficient 

management, and adherence to the rule of law.95 

Some government guides define accountability as ‘being answerable for decisions and 

having meaningful mechanisms to ensure adherence to all applicable standards’.96 

Accountability thus includes tenets of being responsible for actions and maintaining 

clearly defined roles.97  This does not suggest that responsibility and accountability 

are synonymous. Uhr observes that, ‘accountability is about minimising 

misgovernment, responsibility is about maximising good government’.98 Furthermore, 

responsibility can be delegated but accountability cannot.99  The two concepts are 

therefore related but not equivalent.  

 

In the context of procurement, governments recognise that accountability is 

fundamental to supporting the ‘public defensibility’ test by ensuring actions and 

decisions can withstand scrutiny by external agencies.100  Therefore, accountability 

supports both the internal goals of providing efficient and effective government and 

the external goals of demonstrating equity and fairness to stakeholders (including the 

public).   

 

These definitions of accountability provide insight into this governance concept. How 

is accountability achieved in practice and are there limitations in its implementation? 

The following section explores the internal and external mechanisms in the public 

                                                 
95 Bottomley, above n 57, 157. 
96 Australian Government, above n 94, 13. 
97 Richard Mulgan, ‘The Processes of Public Accountability’ (1997), 56(1)  Australian Journal of 

Public Administration, 25-36. 
98 Uhr above n 90, 5; see also, Dawn Oliver and Gavin Drewry Public Service Reforms: Issues of 

Accountability and Public Law (1996) 3, 6-8. 
99 Australian Government, Productivity Commission, Competitive Tendering and Contracting by 

Public Sector Agencies (report No 48, 24 January 1996, AGPS, Melbourne) 4. 
100Queensland Government, Department of Public Works ‘Probity and Accountability in Purchasing’ 
(2000) 2, <http://www.qgm.qld.gov.au/00_downloads/bpg_probity.pdf> 14 May 06. 
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sector that promote accountability.  Not only does this encompass consideration of 

government policy governing accountability but also an examination of ‘enabling’ 

influences such as freedom of information legislation, ombudsman review, 

administrative review, senate committees, and the effects of mass media.101   

 

As previously discussed, one dimension of accountability is responsibility.102 

Responsibilities may manifest themselves in duty statements or more generally, 

through organisational structures (for example, chains of command dictate who is 

responsible to whom).  Is it then appropriate to state that a public servant should be 

held accountable for all their responsibilities? The answer is yes, but only if that 

public servant holds substantial discretion in the manner in which they could conduct 

their duties103  by being empowered to make effective decisions without any fetters.   

 

Recent reforms attempt to delegate more authority to those public sector officers best 

placed to make decisions. This has been achieved with the decentralisation of 

governments104 and the promotion of ‘flatter’ organisational structures.105 

Nevertheless, the responsibilities of public sector employees are framed in broad 

terms as per the following federal government directions: 

 

… an APS [Australian Public Service] employee must, taking into account the 

employee's duties and responsibilities in the Agency, take all reasonable steps to 

ensure that he or she:  

a. understands the accountability framework within which he or she operates; 

b. meets individual and Agency statutory and reporting obligations; and  

c. is able, within the accountability framework, to demonstrate clearly and 

 appropriately to Ministers, to the Parliament and to other stakeholders that he 

                                                 
101  Ian Thynne and John Goldring, Accountability and Control: Government officials and their 

Exercise of Power (1987), 1. 
102 Richard Neville Spann, Government Administration in Australia (1979) 494; Hayley Katzen and 
Roger Douglas, Administrative Law (1999) 5. 
103 Ibid. 
104 Australian Government, above n 94, 14. 
105 Thynne et al, above n101, 204. 
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 or she has efficiently, effectively and ethically used the resources allocated to 

 him or her. 106 

These principles demand that all public servants are accountable for demonstrating 

that they have delivered effective outcomes. What will prove a challenge, though, is 

demonstrating that their actions were effective compared to alternatives that never 

eventuated.  This implies that public servants face a reverse onus of proof to justify 

their decisions.107  As the following section argues, there are limits to what decisions 

procurement managers can make. 

 

My interviews and case studies identified some of the main tasks performed by public 

sector employees involved in procurement. These include: selection of a procurement 

option or acquisition strategy; development and approval of project specifications, 

statements of work and head contracts; initiation and approval of variations; 

enforcement of contractual obligations; and conducting acceptance and 

commissioning of delivered works. 

 

Whilst it may appear that an individual public officer is accountable for the delivery 

of all these activities, there are some activities that demand intellectual and financial 

independence. For example, for large value acquisitions, approvals from two financial 

delegates may be required.108 Some departments also prohibit a single person from 

approving the expenditure of government funds.109  Consequently, accountability for 

some activities may be difficult to assign to any one individual; rather, they may be 

assigned to two or more persons. Even if procurement managers are provided with the 

discretions necessary to deliver project outcomes, how then do governments and other 

stakeholders hold these procurement decision makers to account?  

 

                                                 
106 Australian Government, Australian Public Services Commission,’ Values in the APS’ Direction 2.6,  
<http://www.apsc.gov.au/publications02/values.htm>  at 8 May 2008; see also, Robin Creyke and John 
McMillan, Control of Government Action: Text, Cases and Commentary (2005), 17-8 
107 Uhr, above n 90, 6. 
108 See, eg, Defence Portfolio Budget Statement 2004–05, p. 81. which requires approvals from both 
the minister of defence and minister for Finance and Administration for purchases above $8 million. 
109 See, eg, Australian, Government, Department of Defence, Defence Policy Procurement Manual 
v6.0 (2006) 1.4.2 which prohibits proposal approval and contract approval being signed by the same 
person for contracts exceeding $5000. 
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Accountability measurement and enforcement is vital since this allows parliament to 

assess the performance of government agencies,110 provide the public with 

information with which they can scrutinise the actions of the executive,111 establish 

rewards and sanctions for the actions of public servants112 and promote fairness and 

effectiveness in public administration.113  Procurement activities must therefore be 

consistent with these objectives. Governments must implement accountability regimes 

so that project performance can be monitored; responsibilities for activities can be 

assigned; and departmental secretaries can state with confidence what will be 

delivered, when it will be delivered, and for how much. As discussed later, alliance 

contracts exacerbate the challenge of achieving these objectives as alliances place 

emphasis on governments sharing responsibilities for project delivery with industry 

and with project goals stated in vague terms. 

 

There are several mechanisms available for enforcing accountability in the public 

sector.  These mechanisms include both procedural and legal aspects (internal and 

external perspectives respectively).  Examples of accountability mechanisms include 

electoral processes, provision of information,114 unrestricted media reporting,115 

effective record keeping,116 ability to challenge official decisions, independent review 

of decisions, processes governing official action, and policing of safeguards against 

misuse of power.117  These varied accountability mechanisms do not have equal 

weight and no single mechanism should be considered effective by itself.  

 

A useful model for exploring these accountability mechanisms is the three avenues of 

accountability recognised by Finn. These are: 

                                                 
110Ian McPhee, Australian National Audit Office, ‘Evaluation and Performance Audit: Close cousins – 
or distant relatives?’ (2006) 21, 
<http://www.anao.gov.au/director/publications/speeches.cfm?pageNumber=2> at 17 July 2008.  
111 above n 94, 4 
112 See, eg, Australian Government ‘APS Values and Code of Conduct in Practice’ Chapter 2 (2003) 
which recognises public servants as accountable for their performance through agency management 
systems at <http://www.apsc.gov.au/values/conductguidelines4.htm> at 15 Jult 2008.  
113 Anne C. L. Davies, Accountability: A  Public Law Analysis of Government By Contract, (2001) 86. 
114 John Uhr, above n 90,10. 
115 See especially, Mason CJ, ‘Indispensable to that accountability and that responsibility is freedom of 
communication, at least in relation to public affairs and political discussion’ Australian Capital 

Television and oths  v Commonwealth of Australia (1992) 108 ALR 577, 594. 
116 Australian Law Reform Commission, Report No 85, Australia’s Federal Record: 

A review of Archives Act 1983 (1998) [9.1]; Report of the Royal Commission into Commercial 

Activities of Government and other Matters, Perth, Vol. 6, section 27.2.7. 
117 Paul Finn , ‘Public Trust and Public Accountability’ (1993) 65 (2) Australian Quarterly 50, 53. 
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a. accountability to members of the public directly, either as individuals (as through 

administrative law mechanisms) or as a community (as through elections); 

 

b. accountability to agencies such as the Auditor-General, the ombudsman and to 

parliament; and 

 
c. accountability to official superiors and peers.118 

 

The first avenue is an external mechanism recognising administrative law as a system 

of review to make administrators accountable for their official actions.119 This is 

reflected in Guadron J’s observations: 

 

In this context [administrative law], “accountability” can be taken to refer to the need 

for the executive government and administrative bodies to comply with the law and, 

in particular, to observe relevant limitations on the exercise of their powers.120 

 

The increase in frequency and scope of administrative law as a tool for ensuring 

accountability is also reflected in Kirby J’s observations in Hot Holdings Pty Ltd v 

Creasy and Oths:  

 

It is not coincidental that this growth in administrative law remedies has occurred at a 

time when the theory of ministerial responsibility, as an effective means of ensuring 

public service accountability, has been widely perceived as having serious 

weaknesses and limitations.
121

 

 

The effectiveness of administrative law remedies is questionable in the context of 

alliancing, where the delineation of public and private law is blurred. Nevertheless, as 

discussed in Chapter seven, administrative law may offer relief during the alliance 

tender evaluation.  Similarly, accountability to the public through torts such as 

                                                 
118 ibid, 53-4 (adapted with minor modification). 
119 Chris M. Doogan, Commonwealth Adminsitrative law – An Administrator’s Guide (1984) 225. 
120 Corporation of the City of Enfield v Development Assessment Commission (2000) 169 ALR 400, 
416. 
121 (2002) 70 ALD 314, 335. 
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misfeasance in public office and other criminal law such as corruption122 may also be 

diluted with the use of alliances as discussed in Chapter five. 

 

The second avenue of accountability is also external with the use of audits and 

ombudsman review of decisions.  Parliament may also provide reviews through 

Senate Estimate Committees and the like. These organisations ostensibly provide 

independent reviews of the efficiency, effectiveness and appropriateness of 

administrative action.123 The fact that one alliance contract124 has been subject to 

external audits at the federal level, and three at the state level, suggests that there is no 

tangible accountability barriers to alliances in this area.  The high expenditure of 

probity audit consultancy tasks on alliancing also supports this premise.125 

 

The last avenue of accountability is addressed by duty statements, control 

structures,126 and similar organisational management tools.  These internal 

structures127  make ‘officials accountable to their superiors for the proper exercise of 

tasks devolved to them.’128  Though effective and accountable command and control 

structures support accountability objectives, internal mechanisms are considered less 

favourably than the previous two modes of accountability.  The Western Australian 

Royal Commission into Commercial Activities of Government reinforces this premise 

stating that ‘internal accountability measures are to be treated with scepticism and 

should be made subordinate to external accountability measures.’129   

 

                                                 
122 Western Australian Government, WA Inc Report (1992), ch 4,10-15. 
123 John Uhr, above n 90, 10. 
124 Australian National Audit Office, ‘Construction of the National Museum of Australia and the 
Australian Institute of Aboriginal and Torres Strait Islander Studies, Audit Report’ (2000);NSW Audit 
Office, Performance Audit: ‘Sydney Water Corporation: Northside Storage Tunnel Project’ (2003). 
125 Probity Audit consultation contracts are reported in Hansard.  The author identified a total of 
$800,280 expended on probity audits for the Djimindi, ANZAC and Airwarfare Destroyer Alliances ( 
as at 8 May 2008). 
126 Australian National Audit Office, Pat Barrett, ‘Government Sector Accountability – The Impact of 
Service Charters in the Australian Public Service’ (Queensland Commonwealth Regional Heads Forum 
15th Annual Government Business Conference, Brisbane, 2003) 
<http://www.anao.gov.au/uploads/documents/Government_Sector_Accountability1.pdf> at 12 June 
2007. 
127 Davies, above n2, 75-9. 
128 John Uhr, above n 90, 9. 
129 Royal Commission into Commercial Activities of Government and Other Matters, Report, Part II, 
Western Australia, 1992, [3.12.1]. 
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As Chapter five demonstrates, the internal accountability mechanisms used for 

alliances varies markedly to that associated with conventional contracts.  With shared 

responsibilities and chains of command that include private sector alliance 

participants, the public servant in an alliance has ambiguous responsibilities. 

 

Transparency  

 

Transparency, sometimes referred to as ‘openness’, 130 is a public sector governance 

principle common to all levels of Australian Government. The ANAO better practice 

guide for public sector governance states that: 

 

Transparency is required to ensure that stakeholders can have confidence in the 

decision-making processes and actions of public sector organisations, in the 

management of their activities, and in the individuals within them. Being open, 

through meaningful consultation with stakeholders and communication of full, 

accurate and clear information, leads to effective and timely action and stands up to 

necessary scrutiny. 131 

 

The Commonwealth Procurement Guidelines outline transparency obligations in a 

similar manner but emphasise the need to comply with relevant statutes and policy as 

follows: 

 

Transparency provides assurance that procurement processes undertaken by agencies 

are appropriate and that policy and legislative obligations are being met. 

Transparency involves agencies taking steps to support appropriate scrutiny of their 

procurement activity.132 

 

In practice, transparency demands openness and eschews secrecy.  Transparency in 

government is facilitated by effective performance reporting, explaining the decision-

                                                 
130 Australian National Audit Office, above n11, 8. 
131 Ibid. 
132 Australian Government, Department of Finance and Administration, Commonwealth Procurement 

Guidelines, Section 7.5 ( Jan 2005) 
<http://www.finance.gov.au/ctc/cpgs_mandatory_procurement_pro.html> at 17 July 2008. 
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making process and the reasons for decisions made,133 disclosure of contracts awarded 

(available in the Commonwealth Purchasing and Disposals Gazette and the 

availability of access to contracts under the Freedom of Information Act (1982) 

Cth),134 and setting performance goals. Financial initiatives such as accrual 

accounting also promote transparency.135  

 

For government owned corporations, transparency is also institutionalised by 

requirements for boards to vote on all material issues, establishing formal procedures 

to govern the conduct of its business, and ensuring minutes of meetings are accurately 

recorded. 136 Transparency is enshrined in most government processes involving full 

disclosure of information, though there are some caveats.  Activities that involve 

national security and law enforcement may be exempt from specific reporting 

arrangements.137  Similarly, trade secrets and other confidential information may be 

used to thwart the disclosure of information to the public. Threats to transparency also 

increase during court proceedings as freedom of information legislation does not 

adequately provide directions on what can or cannot be disclosed.138    

 

The need for confidentiality, though, must be weighed against the public interest. 

Often, governments face a reverse onus of proof to demonstrate that relevant 

information is confidential prior to their relying on confidentiality defences.139 Such 

an approach was endorsed by the Senate Finance and Public Administration 

References and Legislation Committee’s inquiry into government contract 

accountability (emphasis added): 

 

                                                 
133Australian National Audit Office, Pat Barrett, ‘Managing risk for better performance - a challenge 
for CEOs and Boards’ (1999) 1. 
134Senate Finance and Public Administration References and Legislation Committees, Inquiry into the 

mechanism for providing accountability to the Senate in relation to government contracts (26 June 
2000) ch 1, 1. 
135 Australian National Audit Office, Pat Barrett ‘Financial Management  in the Public Sector – How 
Accrual Accounting and Budgeting Enhance Governance and Accountability (2004) 2. 
136 NSW Audit Office, Better Practice Guide ‘Corporate Governance in Practice’ (1997) Vol 2 5.1. 
<http://www.audit.nsw.gov.au/publications/reports/performance/1997/crpg2/account.htm> at 17 May 
06. 
137 Financial Management and Accountability Act 1997 (Cth), pt 9, s 58. 
138 Thomas M Gault, ‘Public Interest Privileges and Immunities’ in Finn (ed) Essays on Law and 

Government Volume 2: The Citizen and the State in the Courts (1996) 264-5. 
139

 Esso Australia Resources Ltd and Othrs v Plowman (Minister for Energyand Minerals) and Oths 

(1995) 128 ALR 391, 403.  
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A pragmatic consideration which the committee has alluded to in previous reports is 

that, for better or worse, executive claims of commercial confidentiality and/or 

public interest immunity, however interpreted, are unlikely to be believed because of 

their suspected use in the past to hide sloppiness, extravagance, incompetence – or 

worse, in the expenditure of public money.
140 

 

Consequently, governments are unlikely to be able to rely on the defence that project 

information cannot be revealed because such information is confidential. 141  Such a 

tactic is even more unlikely for a completed project where there is very little relevant 

commercially sensitive information.  

 

The current framework for transparency in Australian Government appears 

adequate,142 especially at the federal level.143 The influence of the media, political 

opposition, lobby groups and the electoral process itself also contribute to improving 

transparency in the public sector.144 As argued in later chapters there are some aspects 

of alliancing that promotes transparency, such as open book financial reporting, while 

in other areas transparency is discouraged, especially in tender evaluations for pure 

alliances. 

 

                                                 
140 Senate Finance and Public Administration References and Legislation Committees ‘Inquiry into the 

mechanism for providing accountability to the Senate in relation to government contracts’- 26 June 
2000, Ch 2 , 6. 
141 Auditor-General, Australian National Audit Office, Special Investigation into Casselden Place 

Building, Melbourne, Audit Report No. 4, 1994-95, AGPS, Canberra, 1994; Contra, McKinnon v 

Secretary, Department of Treasury  (2006) 88 ALD 12. 
142 Reflected in the following comments, ‘[in addition to FOI and commonwealth gazette] a separate 
disclosure regime may impose costs on agencies which are not warranted by the use that is likely to 
made of such a regime’;  Senate Finance and Public Administration References and Legislation 
Committees ‘Inquiry into the mechanism for providing accountability to the Senate in relation to 

government contracts’- 26 June 2000, Ch 1 ,2. 
143 For a robust discussion on the doctrine of Freedom of Information legislation, see Seddon, above n 
19, [8.37]-[8.41]; Transparency is lessened at the state level in several areas. See, eg, Australian 
Government, Industry Commission Inquiry Report,‘The Automotive Industry’ (1997) 222, where state 
governments do not disclose industry assistance packages.  Legislation has also been exploited at state 
level to thwart the disclosure of contractual information. See, eg, Australian Grand Prix Act 1994 

(Vic), s 49. 
144 See, eg, Julian Blanchard, ‘Corporate Accountability and Information — Lessons from Democracy’ 
(1997) 7 Australian Journal of Corporations Law 326. 



Chapter Four – The Public Sector Governance Environment   152 

 

Integrity 

The governance principle of integrity demands governments act impartially, in the 

interests of the organisation, and not misuse positions of trust.145   These obligations 

are comparable to fiduciary obligations, which incorporate principles of ‘no profit’ 

and ‘no conflict’.146  The following section explores how the governments prescribe 

the governance principle of integrity with prohibitions on a conflict of interest and a 

conflict of duty. 

 

At the federal level, the tenet of integrity is enshrined in employee codes of conduct 

and relevant policy documentation.  For example, the Australian Public Service (APS) 

code of conduct requires ‘[e]mployees to disclose, and take reasonable steps to avoid, 

any conflict of interest (real or apparent) in connection with APS employment.’147 

This applies to not only APS employees but also to agency heads.148  Similar 

requirements exist for Commonwealth Authorities and Companies as demonstrated in 

the Australian Rail Track Corporation’s values: 

 

We will ensure our staff have the skills and resources needed to perform at the 

highest level and in return expect their full commitment to the company and its 

goals. All business activities will be carried out honestly and ethically 

acknowledging all stakeholder interests149. 

 

At state government level, similar codes of conduct mandate the declaration or 

avoidance of conflicts of interest and for staff to act in the public interest. For 

example, the code of conduct for the Victorian public sector states that integrity 

requires: 

 

                                                 
145 Australian National Audit Office, above n11, 14. 
146 This principle is discussed at length in Chapter five. 
147 Australian Government, Australian Public Service Commission, ‘APS Code of Conduct’ 
<http://www.apsc.gov.au/conduct/index.html> at 11 May 06. 
148 Ibid; see also, Civil Aviation Safety Authority Code of Conduct 
<http://www.casa.gov.au/corporat/business/index.htm> at 11 May 2006.  
149 Australian Rail Track Corporation’s, ‘Values’ <http://www.artc.com.au/company/company.htm> at 
11 May 06. 



Chapter Four – The Public Sector Governance Environment   153 

 

Maintaining public trust by being honest, open and transparent in all dealings and by 

acting in the public interest. Avoid real or apparent conflicts of interest and report 

any improper conduct, corruption, fraud and maladministration at work. 
150 

 

Local government legislation also incorporates the need to declare and avoid conflicts 

of interest151 and recognition of the primacy of operating in the public interest.152 

 

Though the respective government statutes and codes of conduct focus on the 

prohibition of private gain by public employees, the governance objective of integrity 

also demands ‘[e]mployees to promote confidence in the integrity of public 

administration and always act in the public interest...’153   The ANAO goes further by 

acknowledging potential conflicts of duty as an individual may hold one or more 

official positions that could come into conflict with one another.154   

 

Despite the ANAO’s recognition of a potential conflict of duty, policy and procedures 

at federal, state or local government level do not specifically address this issue.  By 

comparison, almost all government employee guides address the issue of a conflict of 

interest. There is therefore little to guide procurement managers upon the risks of a 

conflict of duty other than for broad statements from auditor generals. 155 A conflict of 

duty is precisely the situation procurement officers face when involved in relational 

contracts such as alliances.  Chapter five explores this issues in depth. 

Stewardship and Efficiency 

 

Stewardship demands effective use of government assets. This includes financial 

sustainability and the efficient and effective management of resources.156 In a similar 

fashion, efficiency entails providing the best use of resources to further the aims of the 
                                                 
150 Victorian Government, Office of Public Employment, ‘Code of Conduct for the Victorian Public 
Sector’ (1995), 1;  See also, Queensland Rail, ‘Your Guide to QRs Code of Conduct’ (2004) 21 
<http://www.corporate.qr.com.au> at 11 May 2006; NSW Government, Personnel Handbook (2003) 
Ch 8; Public Sector Ethics Act 1984 (Qld), 8. 
151 Local Government Act 1993 (NSW) ch 14; Local Government Act 1993 (Qld) ch 229. 
152 Local Government Act 1993 (Qld), [1273] 
153 NSW Government, above n 150, ch 8 [3.3]. 
154 Australian National Audit Office, above n 11, 18. 
155 Pat Barrett, Australian National Audit Office ‘Public Private Partnerships: Are there Gaps in Public 
Sector Accountability’ (Australasian Council of Public Accounts Committees, Melbourne, 3-5 
February, 2003) 
156 Australian National Audit Office, above n 11, 8. 
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organisation.157 Both stewardship and efficiency have the objective of the delivery of 

value for money.  Arguably, delivering value for money is the most important 

governance objective, because delivering outcomes for the lowest relative cost and 

within the bounds of relative administrative policy is the single most important goal of 

government.  Value for money is a fundamental aspect of this study as well as being a 

considerable point of debate within the alliance literature.158  Chapter six is devoted to 

exploring this element of public sector governance drawing from evidence from my 

case studies, interviews, surveys and relevant literature.  

 

Value for money definitions appear in numerous guises at federal, state and local 

government level. A typical definition of value for money is as follows: 

 

[Value for money] requires a comparative analysis of all relevant costs and benefits 

of each proposal throughout the whole procurement cycle.
159

 

 

As Chapter six demonstrates, the various definitions of value for money contain 

subjective and sometimes nebulous terms.  For example, many of the definitions use 

the terms ‘benefits’ and ‘costs’ without actually quantifying these terms.  Value for 

money can therefore be defined to suit the selection of virtually any procurement 

option by manipulating the underlying components of value and the risk profile of 

governments.  It is important to recognise that Australian governments assign no 

consistent or repeatable scoring system for defining value for money; rather, 

government executives prefer the flexibility offered by avoiding a value for money 

scoring system.160 

 

Pure alliances exacerbate the challenge in demonstrating the delivery of value for 

money as in these alliances there is no price competition used to develop project costs.  

Furthermore, the alliance target costs are primarily developed by the industry 

participants in the alliance with government relying on auditors and independent 

                                                 
157 Ibid. 
158 Cowan et al, above n 4; Jim Ross, ‘Introduction to Project Alliancing’, (Paper presented at the 
Alliance Contracting Conference, Sydney, October 2003); Victorian Government, Department of 
Treasury and Finance, Project Alliancing Practitioner's Guide (April 2006). 
159 Australian Government, Department of Administration and Finance, ‘Commonwealth Procurement 
Guidelines’ (January 2005) 10. 
160 Steve Gumley, Defence Materiel Organisation ‘Know Your Customer’ (Keynote address to the 
fourth Annual Australian Defence Magazine Congress, Canberra, 22 February 2007). 
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estimators to validate these target costs.  The following comment from an alliance 

audit in NSW highlights the concerns with achieving value for money in alliances: 

There is a need to ensure that a ‘value for money’ outcome is clearly demonstrated in 

any future alliances of this type.  This is particularly so in the public sector… In our 

opinion there is insufficient evidence available to judge whether the cost of the tunnel 

represents ‘value for money’.
161

 

 

Thus, for a pure alliance there are no competitive tensions demonstrating that the 

alliance cost is ‘right’.   

 

Demonstrating and achieving value for money is therefore the single greatest 

governance challenge for a pure alliance.  This is not to stay that accountability, 

transparency and integrity governance challenges are insignificant; rather, achieving 

and demonstrating value for money raises the greatest concern as demonstrated in 

Chapter six. 

Leadership 

There is a rich literature attempting to explain the concept of leadership and how 

leadership differs from management.162  This study does not attempt to reconcile the 

various leadership theories or attempt to explore what leadership theory should apply 

to the public sector; rather, it identifies how the public sector defines leadership itself 

in the context of public sector governance. 

The public sector recognises leadership as a key quality in the achievement of both 

the compliance and performance aspects of governance. 163  The ANAO identifies 

                                                 
161 NSW Government, Auditor General ‘Northside Storage Tunnel Audit Report’ (2003) 
162 See, eg, Arthur Jago ‘Leadership: Perspectives in Theory and Research’ (1982) 28 (3) Management 

Science, 315, who claims that thousands of studies have been conducted into leadership; John 
Antonakis, Anna Cianciolo and Robert Sternberg Leadership Past, Present, and Future (2001)  who 
claim that ‘leadership is social science’s most examined phenomena’; Warren Bennis, ‘Leadership 
theory and administrative behavior: The problem of authority’ (1959) 4 Administrative Quarterly, 259 
who states that  ‘Probably more has been written and less known about leadership than any other topic 
in the behavioural sciences’; Ron Stoghill Manual for the Leader Behavior Description Questionnaire-

Form XII, (1963), 8, ‘there are almost as many definitions of leadership as there are persons who have 
attempted to define the concept’. 
163 Christine Ryan and Chew Ng,‘Public sector corporate governance disclosures: An examination of 
annual reporting practices in Queensland’ (2000) 59(2) Australian Journal of Public Administration, 
15. 
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leadership as having two goals. First, leadership is necessary to implement and 

enforce governance frameworks. Second, strong leadership enacts good governance 

and sets the behaviour and culture of the organisation.164 
 The principles of leadership 

support effective communication, strategic thinking, integrity and the development of 

effective working relationships.165  The broad dimensions of leadership make this 

principle difficult to measure compared to other governance objectives.166 

 

Leadership is possibly the most difficult governance principle to measure, albeit some 

leadership metrics can be achieved with staff feedback and surveys. 167 The themes of 

leading by example and implementing robust and consistent governance frameworks 

are demanded upon all public sector leaders. 168 The following comment from the 

NSW Auditor General supports this premise: 

 

When leaders are open, transparent and accountable the rest of the organisation is 

more likely to be so, and to support a good governance culture.
169 

 

Governments expect their leaders to enforce governance frameworks and set an 

example from the top.  I therefore argue that leadership is therefore not so much a 

governance principle itself; rather, it is an enabling characteristic used for the 

achievement of other governance principles. This is especially so since there is little 

procurement policy or legislation stating what leadership standards are required of 

public sector managers.  By way of contrast, there are minimum requirements 

articulated for accountability, transparency and integrity governance principles.  There 

is therefore little merit in investigating whether alliances are compatible with the 

governance principle of leadership. 

                                                 
164 Australian National Audit Office, above n 11,15. 
165 Ibid, 16. 
166 Ibid, 17. 
167 Wayne Cameron, Auditor-General of Victoria ‘Leadership and Accountability’ (Speech to the 
Police Executive Leadership Program, Melbourne, 23 August 2004)  
<http://archive.audit.vic.gov.au/speeches/agspeech_21.html> at 9 May 2008. 
168 Australian Government, Australian Public Services Commission, ‘Building Better Governance - 
Building Blocks for Effective Governance’ pt 2, 
<http://www.apsc.gov.au/publications07/bettergovernance2.htm#1> at 9 May 2008. 
169 NSW Auditor General, ‘The Changing Agenda for Public Sector Governance’ (Chartered 
Secretaries Australia: Annual Public Sector Governance Forum, Sydney, 2005)’ 5 
<http://www.audit.nsw.gov.au/publications/speeches/ag_speech/2005/publicsectorgovernance-
sep05.pdf> at 9 May 2008. 
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Conclusion 

 

The governance environment of the public sector captures the rules and principles by 

which public sector agencies must operate.  The governance environment in the public 

sector shares similar themes with the private sector.  This is especially so when 

considering the compliance dimension of governance. Where public sector 

governance diverges from that of the private sector is in the governance area of 

performance.  The public sector has the unenviable task of having to meet the 

demands of many conflicting stakeholder requirements with attendant success factors 

that are difficult to quantify.  This proves difficult for the public sector to have clearly 

defined and measurable governance principles. This is especially so when considering 

the efficiency and stewardship governance objectives where governments must 

deliver value for money.  

 

The governance framework for the public sector in Australia is consistent between 

federal, state and local governments.  Government Owned Corporations also share 

many of these governance principles.  The principles of accountability, transparency, 

integrity, stewardship, efficiency and leadership are common features across most 

government organisations.  In practice, these governance principles are enshrined in 

policy and procedures such as duty statements, financial delegations and control 

structures.  Legislation providing for freedom of information and judicial review also 

support these governance structures across the public sector.  These mechanisms are 

adequate for conventional arms-length procurement practices, but as we shall see in 

the following chapters, they breakdown when governments engage in collaborative 

arrangements such as alliances. 
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Chapter Five – Fiduciary Obligations, Integrity, 

Accountability, and Transparency 

 

‘Sunlight is said to be the best of disinfectants.’
 1 

    Justice Louis D. Brandeis (1856-1941) 

 

Introduction 

 

The previous chapter explored the governance objectives of the public sector.  We can 

now begin to explore whether alliances comply with this governance framework. The 

nature of the contractual relationship in alliance contracts differ significantly to those 

in conventional arms-length contracts.2  As we have seen in Chapter two, pure 

alliance contracts are characterised by the creation of a virtual organisation, a regime 

of no blame and no disputes, an emphasis on non-price selection processes, and 

unanimous decision-making protocols.  As a consequence of these features, the 

governance arrangements of alliances are argued by several commentators to be less 

robust than those of other procurement options.3  Are these criticisms valid?  This and 

subsequent chapters explore this question by examining alliance contracts against the 

governance framework introduced in Chapter four 

 

I argue in this chapter that contemporary alliances are likely to give rise to fiduciary 

obligations between the parties to the alliance.  Many alliances appear to be 

constructed on the assumption that such obligations do not arise, and consequently 

there is no real attempt by the parties during the negotiating and contracting of an 

alliance to anticipate what would happen if a breach of such obligations were to 

occur.  In addition, the underlying ‘risk’ that a fiduciary relationship exists between 

the parties to an alliance has significant implications for the governance structures of 

these procurement options. In particular, there is a strong possibility for obligations to 
                                                 
1 Louis Brandis, Other People's Money and How the Bankers Use It (1933) 92. 
2 Victorian Government, Department of Treasury and Finance, Project Alliancing Practitioner's Guide 
(2006), 49. 
3 See Chapter five, footnotes 88 and 97. 
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be imposed in the alliance relationship that exceed those agreed to in the express 

terms of the contract. 

 

Nevertheless, this chapter demonstrates that the consequences of fiduciary obligations 

are no less onerous than the far-reaching good faith clauses and obligations to 

performance on a best for project basis clauses that often appear in alliance contracts.   

This suggests that there are no credible risks to the governance principle of integrity 

resulting from the imposition of fiduciary obligations in alliances, although the 

imposition of fiduciary obligations may render the alliance ‘no-litigation’ clause 

illusory. The risks of fiduciary obligations occurring in alliance contracts are therefore 

overstated.4  

 

With the alliance relationship explained in both common law and equity, this chapter 

proceeds to examine the governance shortcomings of alliances identified in audit 

reports.  Though some audit reports have concluded that the governance arrangements 

of alliances have been suitable, two reports found significant failings in this area. This 

chapter explores why the governance arrangements of alliances are subject to greater 

criticism when compared to conventional contracts, and in particular, the problems 

alliances create with the governance principles of integrity, accountability, and 

transparency.  

 

Though the imposition of fiduciary obligations does not fundamentally alter the 

operation of alliance contracts, this chapter demonstrates that other features of the 

alliance relationship create a conflict of duty for the public sector. For example, 

tensions arise between government’s obligations to the alliance and the broader public 

sector, because the alliance relationship demands participants operate on a ‘best for 

project basis’ with all project risks shared. Government participants are therefore 

unlikely to meet the governance principle of integrity under alliance arrangements 

unless significant effort is invested in probity audits, employee training, and 

independent auditing. 

 

                                                 
4 See Chapter five, footnote 6. 
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The alliance no-dispute and no-blame clauses create a situation where accountability 

for outcomes is diminished. This presents considerable difficulties for governments to 

meet their public accountability obligations.   Furthermore, responsibility for 

delivering alliance outcomes is assigned to the alliance team, and consequently there 

is no organisation or individual explicitly accountable for alliance performance.  

These problems are identified in this chapter via an examination of the roles and 

responsibilities of the alliance leadership team and the operation of the alliance ‘no 

blame’ clauses.  

 

Alliances incorporate open-book financial reporting and this arguably meets the 

governance principle of transparency. This chapter suggests that while alliances 

operate transparently after contract signature, the processes used to select alliance 

participants (in pure alliances) and the alliance target cost are far from open.  

 

This chapter confirms that many of the criticisms levied upon alliance governance 

arrangements are valid, although the risks of fiduciary obligations are often 

overstated.  Alliances create integrity, accountability, and transparency risks that are 

not associated with conventional contracts. Many of these risks are capable of being 

mitigated, but as we shall see in Chapter six, the cost of treating these risks is 

substantial. 

Alliances and Fiduciary Obligations 

So far this thesis has focussed on express contractual terms governing alliance 

relationships.  We turn now to examine whether obligations arise that are not 

expressly agreed to by the parties; more specifically, whether any obligations might 

arise from the operation of equity? 

Fiduciary obligations can arise between the parties to an alliance.  This raises two 

issues.  First, fiduciary obligations operate independently of the form of contract and 

any express terms of that contract.  Equitable remedies may therefore be available 

despite the presence of the alliance ‘no-disputes’ framework.  Second, obligations 

imposed in equity may substantially exceed the intentions of the parties to the alliance 

as expressed in the alliance contract.  For example, equity may demand alliance 
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participants give the same weight to the other party’s interests as to their own.5  For 

governments, this may be an unwelcome prospect as this could frustrate government’s 

efforts to deliver outcomes that are in the public interest. 

The following section explores how likely it is that fiduciary obligations exist 

between the parties to an alliance, what the consequences of these obligations will be, 

and whether the alliance participants can ‘contract out’ of these equitable obligations.   

 

Fiduciary relationships can fundamentally alter the anticipated obligations expressed 

in a contract. Fiduciary obligations therefore have the potential to adjust the 

governance framework of a contractual relationship, in particular the governance 

objective integrity.   

 

Numerous legal commentators identify the possibility of fiduciary obligations arising 

within alliance contracts.6  Government departments are also wary of this risk.  For 

example, the Australian Government Solicitor observes: 

 

[T]here is a risk that the close cooperative relationships on the [alliance] board and 

those teams could be regarded as giving rise to a 'fiduciary relationship'. This would 

introduce considerable problems for government representatives …. there could be 

a conflict between their obligations as representatives of the Commonwealth and 

their personal obligations as members of the [alliance] board or team.7 

 

The South Australian Auditor General has also recognised concerns with fiduciary 

obligations in government contracts: 

 

                                                 
5 All alliance contracts include an express term to operate in good faith (see Chapter two). 
6 See especially, Owen Hayford, ‘Ensuring your Alliance Contract is Legally Sound’ (2004) 99 
Australian Construction Law Newsletter 45, 53; Andrew Chew, Alliancing in Delivery of major 

infrastructure Projects and Outsourcing Services - An Overview of Legal Issues (2004) 21(3) 
International Construction Law Review 325-6; Arthur McInnis, ‘Relational Contracting under the New 
Engineering Contract: A Model, Framework and Analysis’ (paper presented to the Society of 
Construction Law, UK, September 2003)  52-56; Trevor Thomas, ‘Alliance Contracts: Utility and 
Enforceability’ (2007) 23 Building Construction Law 329, 343-5. Though not a legal commentator, 
Ross provides useful insight into fiduciary obligations in alliances: Jim Ross, ‘Introduction to Project 
Alliancing’, (Paper presented at Alliance Contracting Conference, Sydney, October 2003), 14. 
7 Australian Government Solicitor, ‘Relationship and Alliance Contracting By Government’ (2001) 
Commercial Notes 4 <http://www.ags.gov.au/publications/agspubs/legalpubs/commercialnotes> at 21 
July 2008. 
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The application of equitable doctrine and equitable remedies in contract-like 

situations also requires the expansion of audit analysis to include re-examination of 

concepts such as the meaning of 'acting properly' in the context of government 

contracting.

8
 

 

The fear of equity intervening in contract results in many contracts attempting to 

exclude relationships that are likely to give rise to fiduciary obligations. For example, 

conventional contracts often contain express clauses stating that the contract does not 

constitute a ‘partnership’ or ‘joint venture’.9 Alliances extend this by including 

express terms that attempt to exclude the operation of equity.  All eleven alliance 

contracts reviewed in this study contained such clauses. This suggests that 

governments are averse to the prospect of obligations being imposed in equity, but is 

this concern valid? 

 

There are no cases that deal with alliance contracts and fiduciary relationships.  Nor is 

there authority to suggest what the consequences of these obligations will be in an 

alliance.10 The following section anticipates how the courts are likely to interpret 

fiduciary obligations in alliance contracts and explores the impact of this on the 

governance arrangements of these procurement options. This first requires defining 

fiduciary obligations and the criteria the courts adopt for establishing whether such 

obligations should be imposed. 

Defining Fiduciary Obligations 

 

Though there is no universally recognised test for determining what relationships give 

rise to fiduciary obligations, there are leading cases that provide an indication where 

fiduciary obligations may arise in a relationship. 

                                                 
8 South Australian Auditor General ‘Government Contracts: The Role and Responsibility of the 
Auditor General Under the Public Finance and Audit Act 1987’ (1997)   
<http://www.audit.sa.gov.au/97-98/a3/rolerespons.html> at 8 May 2008. 
9 Ken MacPherson, ‘Public Governance Through Private Contract: A State Audit Perspective’ (1999) 3 
(1) Flinders Journal of Law Reform, 30. 
10This is unsurprising since it is the courts that determine the presence and consequences of fiduciary 
relationships and there is no specific case law dealing with alliance contracts. Nevertheless, Thomas 
provides useful insight into some relevant case law and alliance relationships but does not draw on 
actual observed alliance behaviours or specific alliance contract terms and conditions; Thomas, above n 
6, 343-5. 
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Fiduciary obligations typically arise where an entity is required to advance or protect 

the interests of another.11 For most arms-length commercial dealings, there is no 

requirement for parties to consider the other parties’ interests other than those 

imposed by a general duty of good faith,12 a duty to cooperate13 and an obligation not 

to operate for an extraneous purpose.14 Conventional contracts are unlikely to give 

rise to fiduciary obligations because these contracts rely upon risk transfer and an 

absence of shared responsibilities.  Most conventional contracts promote selfish 

behaviour with a win-lose philosophy.15  Nevertheless, a prohibition of selfish 

behaviour by itself is not a definitive test for establishing the presence of fiduciary 

obligations.16   To explore what circumstances are likely to give rise to a fiduciary 

relationship requires an understanding of what circumstances the courts look to for the 

intervention of equity. 

 

Australian case law recognises some features of a relationship that are indicative of a 

fiduciary relationship such as the ‘concepts of trust and inequality’,17 use of the terms 

‘for, on behalf of, in the interests of’ appearing in the contract,18 and the notion of 

‘necessary confidence reposed by the participants in one another’.19  These criteria 

assist in determining the presence of a fiduciary relationship but by themselves, are 

inconclusive.20 

 

                                                 
11 Paul Finn, Fiduciary Obligations, (1977) 9. 
12 Renard Constructions (ME) Pty Ltd v Minister of Public Works (1992) 26 NSWLR 234, 268; Gary 

Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd (1999) FCA 903 [37]; Overlook Management BV 

v Foxtel Management Pty Ltd [2002] NSWSC 17 [61-2, 83]; Burger King Corp v Hungry Jack’s Pty 

Ltd (2001) NSWCA 187 [149]; GEC Marconi Systems Pty Ltd (t/as EASAMS Australia) v BHP 

Information Technology Pty Ltd, (2003) FCA BC200300200 (Unreported, Finn J, 12 February 2003) 
[920]; contra, South Sydney District Rugby League Football Club Ltd v News Ltd and Oths (2000) 177 
ALR 161, 695; compare, United States Uniform Commercial Code s1-203 which explicitly requires an 
obligation of good faith in contact, as does Australian Sales of Goods legislation that adopt the United 
Nations Convention on Contracts for the International Sale of Goods (Vienna Convention); see, eg,  
Sales of Goods (Vienna Convention) Act 1987 (ACT) ch 2 art 7; Sales of Goods (Vienna Convention) 

Act 1986 (NSW) ch2; Sales of Goods (Vienna Convention) Act 1986 (SA) ch 2 art 7; Sales of Goods 

(Vienna Convention) Act 1987 (Vic) ch 2 art 7. 
13 Mackay v Dick (1881) 6 App Cas 251, 263; Secure Income Real Estate (Australia) Ltd v St Martins 

Investment Pty Ltd (1979) 144 CLR 596 [607]. 
14 Alcatel v Scarcella (1998) 44 NSWLR 349, 368; Far Horizons v McDonalds [2000] VSC 310, [120]. 
15 Derek Walker and Martin Loosemore  ‘Managing Risk and Crises Resolution’ in Derek Walker and 
Keith Hampson, Procurement Strategies: A Relationship-based Approach, (2003)2, 120-1. 
16 See chapter five, footnotes 33 and 34. 
17 Gino Dal Pont, Donald Chalmers, and Julie Maxton, Equity & Trusts (2004) 102. 
18 Hospital Products Inc v US Surgical Corp (1984) 55 ALR 417, 454. 
19 United Dominions Corp Ltd v Brian Pty Ltd (1985) 60 ALR 741, 750. 
20See, eg, John Lehane, ‘Fiduciaries in a Commercial Context’ in Paul Finn (ed), Essays in Equity 

(1985), 101 where the test ‘acting for or on behalf of’ is considered inconclusive. 
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Contemporary case law generally fails to adopt a consistent framework for 

determining the presence of fiduciary obligations.  This is largely because of the 

difficulty in defining the principles giving rise to fiduciary obligations.21  The courts 

explicitly acknowledge this problem. For example, Dawson J in Hospital Products 

Ltd. v United States Surgical Corporation (Hospital Products) observed that ‘...no 

single test has emerged which will serve to identify a relationship which is  

fiduciary.’22  Dawson J further commented that a party ‘reposing substantial trust and 

confidence’23 in another does not automatically give rise to fiduciary obligations, but 

such circumstances are necessary for establishing the presence of fiduciary 

obligations. 24   

 

Fiduciary obligations can co-exist in contractual relationships. Nevertheless there is 

‘no clear answer given to the question just when a contract which is valid at common 

law will be rescinded in equity’.25 In particular, ‘the term fiduciary is not well defined 

by way of criteria’26 and there is ‘no universal, all purpose definition of fiduciary 

obligations’.27 

 

Despite the absence of a universal test for determining the presence of a fiduciary 

relationship a Canadian Supreme Court decision, influenced by Hospital Products,28  

adopted a threefold test in Frame v Smith.29 According to the court, a fiduciary 

relationship will arise when:  

a. The fiduciary has scope for the exercise of some discretion or power; 

                                                 
21 See, eg, ‘The fiduciary relationship is a concept in search of a principle’, Sir Anthony Mason 
‘Themes and Prospects’ in Paul Finn (ed), Essays in Equity (1985) 246; ‘None of the numerous 
academic suggestions has yet gained universal judicial acceptance’, Matthew Conaglen 'The Nature 
and Function of Fiduciary Loyalty' (2005) 121 Law Quarterly Review 452, 455; ‘The courts have long 
emphasised the importance of the fiduciary relationship, but have been remarkably reticent in 
explaining how such a relationship arises…’,  John Dyson Heydon and Patricia Loughlan, Equity and 

Trusts (7th ed, 2007) 227. 
22 (1984) 55 ALR 417, 489. 
23 Ibid. 
24 Ibid. 
25 Jill Martin, Hanbury and Martin: Modern Equity (16th ed, 2002) 851. 
26 United States Surgical Corp v Hospital Products International [1983] 2 NSWLR 157, 205. See also, 
Hospital Products Inc v US Surgical Corp (1984) 55ALR 417, 432 (Gibbs CJ) ‘It may be regarded as 
both arrogant and futile to attempt to arrive at a definition of the circumstances in which a fiduciary 
relationship will arise, an endeavour which has defeated many before us’. 
27 Gerard Bean, Fiduciary Obligations and Joint Ventures (1995) 36. 
28 Hospital Products Inc v US Surgical Corp, 1984 55 ALR 417. 
29 (1987) 2 SCR 99, 117. 
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b. The fiduciary can unilaterally exercise that power or discretion so as to affect the 

 beneficiary's legal or practical interests; and 

c. The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding 

 the discretion or power.
 30  

These criteria are stated slightly differently in Hospital Products, nevertheless they 

are essentially the same, as set down by Gibbs J:31
   

 ...there were two matters of importance in deciding when the court will recognize the 

existence of the relevant fiduciary duty. First, if one person is obliged, or undertakes, to 

act in relation to a particular matter in the interests of another and is entrusted with the 

power to affect those interests in a legal or practical sense, the situation is ... analogous to 

a trust. Secondly, . . . the reason for the principle lies in the special vulnerability of those 

whose interests are entrusted to the power of another to the abuse of that power.32 

The three themes of a fiduciary obligation therefore comprise of an obligation to act 

in the interests of another, the ability to exercise power unilaterally, and the element 

of vulnerability of at least one of the parties. 33 These criteria offer a useful test for 

exploring the likelihood of fiduciary obligations arising in alliances.  Prior to 

examining alliances and fiduciary obligations, though, it is useful to explore under 

what circumstances the courts have found fiduciary relationships in conventional 

contracts. 

Conventional Contracts and Fiduciary Obligations 

 

Fiduciary obligations are unlikely to arise in most conventional contracts. They 

generally only occur where there are certain relationships or behaviours that 

                                                 
30 Ibid, [60]; compare Hospital Products (1984) 55 ALR 417, 432 (Gibbs CJ) the characteristics of 
fiduciaries comprise: special vulnerability, acting on behalf of and entrusted with power.  
31Gibbs J relies upon McLennan J’s test in the previous trail involving these litigants; Hospital 

Products Inc v US Surgical Corp (1984) 55 ALR 417,  432; See also, Mason J at 454, ‘the fiduciary 
undertakes or agrees to act for or on behalf of or in the interests of another person in the exercise of a 
power or discretion which will affect the interests of that other person in a legal or practical sense. The 
relationship between the parties is therefore one which gives the fiduciary a special opportunity to 
exercise the power or discretion to the detriment of that other person who is accordingly vulnerable to 
abuse by the fiduciary of his position.’. 
32 United States Surgical Corporation v Hospital Products International [1982] 2 NSWLR 766, 810. 
33 Finn adopts similar criteria in Paul Finn, Fiduciary Obligations, (1977) 9, with the three criteria of a 
fiduciary comprising: the position existing for the benefit of another party, the source of power is 
derived outside of agreement and the discretion to unilaterally exercise power. 
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incorporate trust, confidence, and reliance between participants.  These features 

encroach on alliance arrangements.  Consequently, the jurisprudence of conventional 

contracts and the law of equity provides insight into how the courts may consider 

alliance relationships.  

 

Fiduciary obligations can arise in contract as long as the imposition of such 

obligations does not fundamentally change the operation of that contract.  Mason J 

states this principle in Hospital Products v US Surgical Corporation: 

 

The existence of a basic contractual relationship has in many situations provided a 

foundation for the erection of a fiduciary relationship…[but t]he fiduciary 

relationship cannot be superimposed upon the contract in such a way as to alter the 

operation, which the contract was intended to have according to its true 

interpretation.34 

 

Consequently, fiduciary obligations will not displace contractual obligations unless 

the fiduciary obligations themselves are consistent with the terms of the contract.35   

 

For most conventional contracts, the duties of the principal and contractor are to 

advance their own interests.  This intent typically appears in the terms and conditions 

of the contract.36  For this reason, Australian courts are reluctant to subject parties to 

fiduciary obligations in contracts negotiated at arms-length.37   

 

Joint venture arrangements often deviate from these conventional arms-length 

commercial contracts with an emphasis on close relationships and the sharing of profit 

and risks.  By definition, joint ventures require participants to put their trust in others 

to maintain their interests and this may give rise to fiduciary obligations.38 

Consequently, joint ventures offer useful insight into the circumstances where the 

                                                 
34 Hospital Products Inc v US Surgical Corp (1984) 55 ALR 417, 454. 
35 Ibid 455. 
36 See especially, AS2124-1992 General Conditions of Contract; AS4000-1997 General Conditions of 

Contract. 
37 See especially,  Hospital Products Inc v US Surgical Corp (1984) HCA 64 [33] ‘the fact that the 
arrangement between the parties was of a purely commercial kind and that they had dealt at arm's 
length and on an equal footing has consistently been regarded by this Court as important, if not 
decisive, in indicating that no fiduciary duty arose’. 
38 See, eg, United Dominions Corp Ltd v Brian Pty Ltd (1985) 60 ALR 741, 744-7. 
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courts may impose fiduciary obligations. In these circumstances, the substance of the 

relationship is of utmost importance, rather than the form of the agreement. Gillard J’s 

observations reflect this principle: 

 

In my opinion, the relationship established by the JVA [Joint Venture Agreement] 

between the parties inter se is a fiduciary one. The court is not concerned with form 

or what the parties thought of their relationship. The court is concerned with 

substance and is bound to consider the relationship between them and in particular, 

whether the parties have reposed in each other mutual trust and confidence, and an 

expectation that each will act in good faith towards the other for the common good of 

the venture.39 

 

The jurisprudence of conventional contracts and joint ventures therefore demonstrates 

that it is the substance of the relationship between the parties, rather than the form of 

the contract, that dictates the presence or otherwise of fiduciary obligations.  It is in 

situations similar to alliances where there are shared goals, shared profit, shared risk, 

and reliance between the parties that the courts will entertain the prospect of fiduciary 

obligations.   

Alliance Contracts and Fiduciary Obligations 

 

By definition, alliances are virtual organisations in which risks and rewards are shared 

between participants and there is a substantial emphasis placed on relationship 

management.  Alliance features, such as the ‘no-disputes’ framework and a culture of 

very close collaboration to achieve project goals, are fundamental to the successful 

operation of alliance contracts.  It is these alliance characteristics that drive trust, 

confidence, and reliance between participants and therefore the likely creation of 

fiduciary obligations.  As previously discussed, the three fiduciary criteria adopted in 

Hospital Products provide the most useful test for assessing the likelihood or 

otherwise of fiduciary obligations arising.  The following section explores, from first 

                                                 
39 Aqua-max Pty Ltd and Anor v MT Associates Pty Ltd and ors, (1998) VSC BC9802618 (Unreported,  
Gillard J, 19 June 1998), 63. See also, Mathieson v Booth [2000] VSC 385 (Unreported, Warren J, 26 
September 2000), [105];  Biala Pty Ltd and T S Holdings Pty Ltd v Mallina HoldingsLtd (1993) WASC  
(Unreported, Ipp J, 12 October 1993) 112. 
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principles, whether alliances are likely to give rise to fiduciary obligations using these 

three criteria. 

 

Does the Fiduciary have scope for the Exercise of Some Discretion or Power? 

 

The first criterion requires exploring whether the alliance participant can exercise 

power or discretion.  Mason J expresses this test as: ‘the fiduciary undertakes or agrees 

to act for or on behalf of or in the interests of another person in the exercise of a power 

or discretion.’40  The alliance agreement requires alliance participants to act on the 

behalf of others within the alliance. For example, the following is a typical alliance 

clause demanding collaboration to achieve mutual objectives: 

 

The alliance participants will commit to work together to achieve the successful delivery 

of the supplies.41 

 

Most alliance contracts state obligations as collective objectives of both parties with 

typical alliance clauses adopting words like ‘the alliance partners shall’.42  A content 

analysis of four alliance agreements, for example, reveals 116, 68, 100 and 86 

instances respectively of the mutual term ‘we’ or ‘the alliance participants.’43   There 

are no such clauses in conventional contracts;44 rather, conventional contracts contain 

clauses drafted in the singular. For example, AS2124-1992, General Conditions of 

Contract contains 181 instances of a clause of the form ‘the contractor shall...’ 45  

Such clauses are rare in alliance contracts.46  The alliance therefore imposes an 

undertaking for each alliance participant to act on the behalf of others to meet project 

                                                 
40 Hospital Products Inc v US Surgical Corp (1984) 55 ALR 417, 454. 
41 Federal government pure alliance. 
42 Ross, above n 6, 12. 
43The four alliances subject to content analysis include: the NSW Rail Corridor Project Alliance 
Agreement, dated 18 Jan 2006; a state government hybrid alliance (GOC) , a state government pure 
alliance; and a federal government pure alliance.  These four contracts were selected on the basis of 
ease of text searching (availability in PDF or MS Word formats). 
44 For example, AS2124-1992 General Conditions of Contract and NSW Government GC21 General 

Conditions of Contract contain no instances of the phrase ‘we’ or any other collective terms. 
45 AS2124-1992 General Conditions of Contract; see also, NSW Government GC21 General 

Conditions of Contract which contains 161 instances of the clause ‘the contractor must…’ 
46 In some alliance agreements there are specific obligations imposed on non-owner participants to 
meet insurance and statutory obligations. For example, in the NSW Rail Corridor Project Alliance 
Agreement dated 18 Jan 2006, there are three instances of the term, ‘united [the contractor] will…’ 
these singular obligations are for the provision of insurance, a guarantee for long lead time items and 
for appointment as the ‘project contractor’ for occupational health and safety purposes. 
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objectives. To what extent, though, do alliance participants have scope to exercise 

power and discretions? 

 

The data from my interviews and case studies demonstrate that key managerial 

positions in the alliance could be held by personnel either from government or 

industry since individuals were assigned to positions on the basis of being best for 

project. The powers and discretions available to such position holders were vast and 

directly affected the performance of the alliance itself.  There were virtually no fetters 

assigned to these position holders other than for some financial expenditure 

limitations.47 

 

Alliance contracts therefore eschew conventional contractual boundaries with the 

creation of a virtual organisation. No longer is there a contractor and principal each 

pursuing separate agendas; rather, each alliance participant has a broad role and 

responsibilities to advance the outcome of the alliance project.  Associated with these 

roles and responsibilities are substantial powers and discretions afforded to the 

alliance participants. Alliances therefore most likely satisfy the first test for 

determining the presence of a fiduciary relationship. What now warrants 

consideration is whether these powers and discretions can be exercised unilaterally? 

 

Does the Fiduciary have scope for the unilateral Exercise of Power? 

 

The second test for the creation of a fiduciary obligation is a test of independence.48  

While alliance members operate collaboratively, each alliance member has the 

discretion to choose how they satisfy the alliance’s objectives.  For example, each 

non-owner participant selects their nominated personnel for the alliance, the mix of 

assets they will use, and the manner in which project requirements will be satisfied.  

The alliance leadership team or ‘alliance board’ prohibits unilateral decision-making, 

but, as we saw in Chapter two, most alliances incorporate a deadlock breaking 

mechanism which typically allows government to use a casting vote to make 

unilateral decisions. In these circumstances there is most certainly scope for 

                                                 
47 For example, one alliance project manager was assigned a $1million limit for variations or scope 
changes. 
48 Finn, above n 11, 13. 
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governments to exercise power unilaterally, but how much power does the alliance 

leadership team wield? 

 

The alliance leadership team only provides broad guidance and generally does not 

offer ‘day to day’ instructions to the alliance participants. 49 The hands-off approach 

of the alliance leadership team was revealed as a common theme in my interviews 

with alliance managers. A typical response was that: 

 

We never had to raise any issues to the board [the alliance leadership team].  They 

were there to simply rubberstamp our target cost, plans, and schedule.
50 

 

There is general reluctance to involve the alliance leadership team in dispute or issue 

resolution.  For example, my interviews involving over 40 alliances revealed that only 

five disputes or issues were raised with an alliance leadership team for resolution, and 

these disputes were of a minor nature.  My review of alliance leadership team minutes 

from a local government alliance and observation of a state government alliance 

leadership team monthly meeting also revealed that the day to day running of the 

alliance is not ‘managed’ by the alliance leadership team.  What discretions, then, do 

the alliance participants possess in the absence of alliance leadership team control? 

Alliances are typically used for large and complex projects where many activities will 

not attract close oversight of the alliance leadership team.  Furthermore, alliances do 

not comprise equal representation of government and industry participants. The 

majority of the alliances examined in this study involved very few government 

participants in the alliance itself. There is also a trend for government to reduce the 

number of their employees in alliance teams, as an increase in the number of public 

sector projects ‘stretches’ the capabilities of government.  The following comment 

from a government interviewee highlights this: 

The biggest problem we face with alliances is not from industry participation but the 

fact that government will not step up to the mark and place enough people in the 

alliance.51 

                                                 
49 Federal government pure alliance cl 4.1. 
50 Interviewee B. 
51 Interviewee F. 
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The majority of, if not all, alliance design and construction activities are conducted by 

industry participants.  In some alliances, the involvement of government employees 

was limited solely to the alliance leadership team and auditing functions.  This 

provides the alliance non-owner participants with substantial latitude as to how they 

meet the obligations of the alliance.  For example, the non-owner participants may 

instigate variations, trade off key performance indices against each other and select 

risk treatment measures.  Provided the alliance non-owner participants follow ‘best 

for project principles’ and operate with good faith, then their discretions are largely 

unfettered.  Consequently, alliance decisions made below the alliance leadership team 

were primarily made by non-owner participants, and in most cases these decisions 

were made unilaterally. 

 

Several interviewees referred to alliance arrangements as a ‘leap of faith’, as they put 

considerable trust in their alliance counterparts.  This leads to a situation where non-

owner alliance participants have both the power to affect the interests of other alliance 

participants, and can exercise that power unilaterally at a level below the alliance 

leadership team. On the other hand, most alliances provide for government to break 

deadlocks at the alliance leadership team level with casting votes. This feature 

therefore provides the public sector with substantial scope for the unilateral exercise 

of power at the highest level of the alliance.  Alliances consequently will probably 

satisfy the second test of a fiduciary office holder with both the alliance owner and 

non-owners able to exercise unilateral decision-making. I now turn to the third factor; 

whether there is an element of vulnerability between alliance participants. 

 

Is the beneficiary vulnerable or at the mercy of the fiduciary? 

 

The final criterion for determining whether a fiduciary relationship exists is 

establishing that the beneficiary is particularly vulnerable to abuse by the putative 

‘fiduciary’. 52 Alliances are commercial relationships that involve the sharing of risks 

and rewards, a culture of no blame and with no recourse to the courts for dispute 

resolution.  No other contractual relationship places as much emphasis on sharing or 

trust as the alliance.  Alliances therefore represent the pinnacle of commercial 

                                                 
52 55 ALR 417, 454. 
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relationships founded upon trust.53  A consequence of this is that alliance participants 

are significantly vulnerable to the acts or omissions of other alliance participants. 

 

Unlike conventional arms-length contracts, alliances incorporate the following 

features that place pure alliance participants (particularly governments) at the mercy 

of others: 

 

a. The target cost and schedule is generated by alliance participants and not 

through price competition. There is consequently significant scope for 

abuse in the cost development process compared to competitively tendered 

prices (see Chapter six); 

 

b. The target cost and schedule is provided after tenderers are selected. 

Consequently, governments are ‘locked into a relationship’ before they 

have visibility of how much money they are liable to expend nor how long 

the relationship will last; 

 

c. The majority, if not all, of the skills available for developing and 

validating target costs are possessed by the non-owner alliance 

participants. Governments are therefore reliant on industry for achieving a 

fair target cost; 

 

d. The no disputes clause of the alliance prohibits recourse to the courts for 

the resolution of issues. Hence, if the project goes awry, resolution of 

issues is not dealt with by a third party; and 

 

e. There is no recourse for recovery of poor performance by an alliance 

participant (by virtue of the alliance no blame clause prohibiting recourse 

for negligent acts or omissions). 

 

These factors make alliance participants especially vulnerable to the acts or omissions 

of the other participants.  Certainly governments can reduce their exposure to these 

                                                 
53 See especially, Walker et al, above n 15, 74-5, 187; Tony Lendrum, The Strategic Partnering 

Handbook (4
th

 ed, 2003) 132-4, 147. 
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vulnerabilities with the use of open book reporting, independent auditors, and the 

need for unanimity in decision-making, but as I demonstrate in Chapter six, these 

mitigation strategies are ineffective. The competitive TOC alliance effectively 

eliminates three of these listed vulnerabilities (sub-paragraphs a, b and c above). 

Nonetheless, no alliance with a no-disputes, no-blame, and unanimous decision-

making clauses can eliminate all vulnerabilities.  

 

The vulnerability of governments in alliances is recognised as a weakness of these 

contractual relationships where there is a greater risk of opportunistic behaviour. One 

of my industry interviewees recognised this and observed that ‘alliances offer the 

greatest scope for rorting the system.’54 

 

Alliances demand high levels of trust, especially with the absence of legal remedies 

should one alliance participant fail to perform adequately.  Consequently, alliances, in 

all probability, satisfy the final criteria of the test for a fiduciary office, with the 

beneficiary being vulnerable or at the mercy of the fiduciary office holder. 

 

Having satisfied all of the three criteria for a fiduciary office holder, it is most likely 

that an alliance will create fiduciary relationships.  Alliance participants hold 

substantial scope for exercising power, and may exercise that power unilaterally with 

other participants at the mercy of others in the alliance.  In addition to satisfying this 

test, a review of how the courts consider contracts that adopt alliance features 

provides further evidence that alliances will invoke fiduciary obligations. 

Alliance contracts do not involve arms-length negotiation and operation, and 

consequently there is little to suggest that traditional defences for excluding the 

presence of fiduciary obligations will be effective.  It is important to recognise that 

the courts have not specifically dealt with an alliance dispute. Nevertheless, the courts 

have explored fiduciary obligations in relational style contracts, similar to alliances.   

                                                 
54 Interviewee K 
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In Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (Thiess 

Contractors),55
 participants entered into a contract to develop a mine using a risk 

sharing, collaborative agreement.  Though this contract did not involve a pure alliance 

structure, several alliance characteristics appeared in this partnering contract, 

including: ‘the parties were required to cooperate in the establishment of rates based 

as far as reasonably possible on actual costs (with open book reporting)’,56 the 

contract eliminated the ability of the contractor to make ‘windfall’ profits, the 

principal shared risks with the contractor, and the principal and contractor agreed to 

work in good faith on all matters.57
 

 

Templeman J discussed the issue of whether fiduciary obligations applied to the 

contract. In this instance, the judge found that fiduciary obligations did arise as: 

 

By requiring Thiess to formulate plant rates from historical data in its possession, the 

contract put it in a position in which it was required to act in Placer 's interest as well as 

its own. Thiess thus fell within the definition of a fiduciary set out in the Hospital 

Products case to which I have referred above.58 

 

The nature of the relationship in this case is very similar to that of alliances. This 

provides compelling grounds for the likelihood of fiduciary obligations being present 

in alliances.  More specifically, the alliance features of open book reporting, sharing 

of risks, and acting on behalf of the interests of others are all characteristics that 

support the premise that fiduciary obligations will exist in relationships of this type.  

Alliances are therefore likely to involve fiduciary obligations between participants.  It 

is now necessary to explore the consequences of these obligations and how this 

affects the governance arrangements of alliances. 

                                                 
55 Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd  (1999) WASC 1046. 
56 Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd  (2001) WASCA 166 [33]. 
57 Ibid [40] 
58 Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (1999) WASC 1046, 112-3; The 
findings in this case were upheld on appeal (except for the calculation of damages); Thiess Contractors 

Pty Ltd v Placer (Granny Smith) Pty Ltd  (2001) WASCA 166. A further appeal to the High Court of 
Australia upheld the original trial judge’s calculation of damages with no change to the findings of a 
fiduciary obligation; Placer (Granny Smith) Pty Ltd v Thiess Contractors Pty Ltd (2003) 196 ALR 257 
[68]. 



Chapter Five – Fiduciary Obligations, Integrity, Accountability and Transparency 176 
 

 

Consequences of Fiduciary Duties 

 

Fiduciary obligations may supplement or even override the express terms of the 

contract.  Consequently, parties to an alliance are likely to be subject to additional 

constraints and duties that extend beyond that originally agreed to.  It is therefore 

important to understand what these additional constraints and duties comprise. 

 

Finn summarises the fiduciary office bearer duties as follows: 

 

a. a duty not to act for his own benefit or the benefit of a third party,  

 

b. a duty to treat beneficiaries equally where they have similar rights, 

 

c. a duty to treat beneficiaries fairly when they have dissimilar rights, and 

 

d. a duty not to act capriciously or totally unreasonably.
59 

 

These duties comprise both positive and negative obligations; nevertheless, Australian 

law does not recognise any prescriptive duties of a fiduciary.60  Some fiduciary 

obligations are framed in the negative with parties obliged not to act in their own 

interests, not to act capriciously, and not to treat beneficiaries unfairly or unequally. 

 

Fiduciary obligations may be usefully summarised by the principles of no conflict, no 

profit, undivided loyalty, and confidentiality.61  Compared to the obligations expressly 

imposed in the alliance contract, the fiduciary obligations stated above may 

significantly constrain alliance participants’ behaviours.  In particular, alliance 

participants may owe a duty of care to other alliance members under the equitable 

principles of fraud.62  Nocton v Lord Ashburton
63 discusses this principle: 

 

                                                 
59 Finn, above n 11, 16. 
60 Pilmer v Duke Group Ltd (2001) 207 CLR 165, 198; Breen v Williams (1996) 138 ALR 259, 289. 
61 Charles Hollander and Simon Salzedo, Conflicts of Interest & Chinese Walls (2000) 14.  
62 Medforth v Blake and Others (1999) 3 All ER 97, 112.  
63 (1914) AC 932. 
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In Chancery the term “fraud” thus came to be used to describe what fell short of 

deceit, but imported a breach of a duty to which equity had attached its sanction.64 

 

Of significance in Nocton v Lord Ashburton is the finding that fraud can encompass 

acts that are not morally fraudulent.65 That is, fraud does not necessarily require 

deliberate misstatements or actions.  Equity may therefore impose protection against 

acts that would normally be dealt with under the tort of negligence. This is contrary to 

the intent of the alliance where the alliance agreement effectively indemnifies alliance 

participants from acts of negligence through the no disputes clause.  

 

A further complication with alliances is that all parties to the alliance are likely to be 

both fiduciary office holders and beneficiaries. A beneficiary-fiduciary is not 

prohibited66  and, ‘a breach of the self dealing rule is not merely a technical gateway 

to establishing a cause of action…’67  Nevertheless, where a commercial participant is 

both a fiduciary and beneficiary there is increased scope for a conflict of interest and 

therefore increased likelihood of a breach of fiduciary duty.  

 

Alliance participants must therefore consider the interests of other alliance 

participants, but only so far as matters relevant to that alliance.  The courts will not 

extend the obligations of alliance participants to outcomes and obligations beyond 

that of the alliance itself.  Bryson J summarises this principle in Noranda Australia 

Ltd v Lachlan Resources NL and Others: 

 

It is in no way difficult but is ordinarily to be expected that a person under a fiduciary 

obligation to another should be under that obligation in relation to a defined area of 

conduct, and exempt from the obligations in all other respects.68 

 

For alliance participants, the consequences of fiduciary obligations are the imposition 

of rights and responsibilities that exceed those associated with conventional contracts, 

but as demonstrated later in this chapter, these fiduciary obligations are really no more 

                                                 
64 Nocton v Lord Ashburton (1914) AC 932, 953. 
65 Ibid 954. 
66 Finn, above n 11, 42. 
67 John Reader and Oths v Tab Fried and Oths (2001) VSC 495, (Unreported, Pagone J, 19 December 
2001) [25]. 
68 (1988) NSWLR 1, 15. 
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onerous than the alliance good faith clauses and obligation to perform on a best for 

project basis.  One of the most significant consequences, though, of fiduciary 

obligations is the fact that the alliance ‘no-disputes’ provisions are rendered 

inoperative should remedies be sought in equity.   

 

As noted above, all eleven alliance agreements reviewed in this study contain clauses 

that attempt to exclude the operation of equity in the alliance.  As the following 

section argues, these clauses are largely ineffective. 

Contractual Exclusion of Fiduciary Obligations 

 

The following section explores under what circumstances the operation of equity may 

be excluded by contractual terms and whether contemporary alliance contract 

exclusion clauses are effective. 

 

An express term in a contract that seeks to pre-empt the nature of a relationship is not 

normally enforceable.69 Nevertheless, parties can exclude themselves from the 

protection of equity in certain circumstances.70  

 

In Armitage v Nurse, the exclusion of equitable fraud was effective, though exclusion 

of wilful dishonesty was not, as observed by Millet J (emphasis added): 

 

The position which I have reached so far, therefore, is that the respondents are 

absolved by cl 15 [ the exclusion clause] of the settlement from liability for all loss or 

damage to the trust estate except loss or damage caused by their own dishonesty…71 

 

Millet J further stated that the exclusion clause would be ineffective for acts of fraud 

of the type discussed in Nocton v Lord Ashburton72
 but remain effective against mere 

                                                 
69 John Glover, Equity, Restitution and Fraud (2003) 48;  Rhonda Chesmond, 'Joint Ventures: The 
Inter-relationship Between Contract and Fiduciary Law' (2005) 12 Australian Property Law Journal  
80, 82. 
70

Noranda Australia Ltd v Lachlan Resources NL and Others (1988) NSWLR 1, 18; But it is not 
permissible to exclude remedies against acts of actual fraud in contract nor may trustees escape the 
operation of statutory instruments related to a duty of care 
71 Armitage v Nurse (1997) 2 All ER 705, 716 ; leave for appeal against this decision was rejected 
Armitage v Nurse (1998) 1 WLR 270. 
72 Ibid 712. 
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and gross negligence.73 Criticism of this finding is that such a clause is repugnant to 

the trust as they exempt breaches of fiduciary obligations.74  No pleading was made to 

the repugnancy of the exemption clause in this case and Millet J refers to the findings 

in Wilkins v Hogg
75 where a ‘no indemnity’ clause protecting a trustee from his 

ordinary duty ‘had ever been held so repugnant as to be rejected.’76  

 

Millet J observed that it is the responsibility of Parliament to resolve the public policy 

issues associated with trustees excluding themselves from fraud of this type.77  A 

subsequent UK Law Commission report has expressed a general preference for a 

prohibition on remunerated trustees from exclusion clauses of this type,78 though no 

statutory instrument currently enforces this. Whether the courts will strike down such 

a clause in the future will be contingent on the pleadings made and the construction of 

the trust or relationship.79 

   

Australian jurisdictions have applied the principle in Armitage v Nurse. In Green v 

Wilden Pty Ltd
80 an exclusion clause afforded protection to a trustee acting reasonably 

and honestly but not for acts of bad faith.  Australian courts are therefore likely to 

allow exclusion of remedies for negligent acts in equity despite this being contrary to 

public policy.81  The established precedents in Australia and overseas suggest that an 

exclusion clause that incorporates indemnification for all events other than for 

dishonesty, wilful neglect, or actual fraud will be effective for excluding equitable 

remedies for negligence.   

 

                                                 
73 Ibid 713. 
74 United Kingdom, Law Commission, ‘Fiduciary Duties and Regulatory Rules’, (1992) (Law Com No 
124) [3.3.41]; James Penner, ‘Exemptions’ in Peter Birks and Arianna Pretto (eds), Breach of Trusts 
(2002) 245. 
75 (1861) 31 LJ Ch 41, 42. 
76 Armitage v Nurse (1997) 2 All ER 705 at 713. 
77 (1997) 2 All ER 705, 715. 
78 United Kingdom, Trust Law Committee Consultation Paper, ‘Trustee Exemption Clauses’ (1999), 33 
<http://www.kcl.ac.uk/content/1/c6/01/11/89/TLCPMpaper150499_1.pdf> at 20 May 2008. 
79 James Penner, ‘Exemptions’ in Peter Birks and Arianna Pretto (eds) Breach of Trusts (2002) 245. 
80 (2005) SCWA 83 (unreported, Hasluck J, 10 May 2005) [493, 858]; See also Australia & New 

Zealand Baking Group Ltd v Intagro Projects Pty Ltd (2004) NSWSC 1054, [28] (White J) Indemnity 
only applies where the trustee acts in good faith. 
81 Gino Dal Pont, 'The Exclusion of Liability for Trustee Fraud' (1998) 6 Australian Property Law 

Journal  47. 
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Fiduciaries are therefore likely to be able to exempt themselves against acts of 

negligence. What now requires investigation is how contemporary alliance contracts 

deal with these indemnifications and whether they are likely to be successful.  

 

Alliance Exclusion Clauses 

 

Of the eleven alliance agreements reviewed in this study, none of these fiduciary 

exclusion clauses were drafted in the same way as in Armitage v Nurse. The following 

were typical alliance clauses that attempted to exclude the creation and consequences 

of fiduciary obligations: 

 

This PAA [project alliance agreement] is not intended to create nor will it be 

construed as creating any legal partnership, joint venture or fiduciary relationship 

between us and it will not give rise to any obligations between us apart from those 

obligations expressly stated in this PAA or imposed by law.82 

 

The alliance contractor’s liability to the alliance owner under this agreement for any 

default will, notwithstanding any other rights or remedies which the alliance owner 

may have at law or in equity, will only be that described in clause 25 [limitation of 

liability].83 

 

The first clause is unlikely to be effective. The clause purports to state that no 

fiduciary obligations exist.  As argued above, the nature of the relationship cannot be 

pre-empted in contractual terms; rather, the courts will determine the nature of the 

relationship if so asked.  This is especially so since in alliances, the express terms of 

the contract encroach upon fiduciary obligations. Alliance clauses of this type are 

unlikely to offer alliance participants a means to escape the operation of equity. 

 

The second clause attempts to exclude all liability except for that liability expressly 

outlined in the alliance contract.  In most alliances there is no liability retained 

between alliance participants other than for ‘wilful default’.  This alliance contract 

                                                 
82 Newcastle Rail Corridor Project Alliance Agreement, (18 January 2006) cl 34.4.1. 
83 Federal government pure alliance. 
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clause therefore incorporates the exclusion of liability for negligence in equity and 

other events that do not come within the ambit of wilful default.   

 

Typical alliance exclusion clauses therefore deviate substantially from those adopted 

in Armitage v Nurse. These alliance clauses attempt to provide an all encompassing 

exclusion from equitable remedies and so their success is doubtful since the courts 

will most likely strike down the whole exclusion clause. Contemporary alliances are 

consequently unlikely to be able to rely on indemnification for negligence in equity.  

This therefore renders the alliance no disputes framework illusory. An obvious 

solution to this problem is to draft the alliance exclusion clause in the same manner as 

that used in Armitage v Nurse.  By carving out exclusion for actual fraud and fraud of 

the type discussed in Nocton v Lord Ashburton, alliance participants will be able to 

escape liability for negligence in equity. This will resolve the issue of the interference 

of equity in the operation of the alliance no disputes clause.  

Fiduciary obligations also impose the requirement for selfless behaviour but this 

obligation is already a feature of the alliance contract through the good faith 

obligations and the gainshare/painshare remuneration arrangements of the alliance. 

Express good faith clauses in alliance contracts typically incorporate the requirement 

of ‘giving as much weight to the interests of the work under the alliance as to one’s 

own self interest.’84  Similarly, the alliance remuneration mechanisms enforce selfless 

behaviours by rewarding collaboration and punishing selfish behaviour.  

Consequently, the alliance participants impose a fiduciary standard upon themselves 

by express terms in the alliance agreement itself.  Claims in the alliance literature that 

fiduciary obligations introduce substantial uncertainty into alliance agreements are 

therefore overstated.85
 

                                                 
84 State government alliance agreement. 
85 Hayford, above n 6, 53; Chew, above n 6, 324-6; Ross, above n 6, 14; McInnis, above n 6, 52-56; 
  Australian Government Solicitor ‘Relationship and Alliance Contracting By Government’ (2001) 
Commercial Notes 4,  <http://www.ags.gov.au/publications/agspubs/legalpubs/commercialnotes> at 21 
July 2008; Thomas, above n 6, 346; Ross is the only commentator that recognises the fact that the 
alliance expressly imposes a standard that is comparable to a fiduciary standard, Ross above n 6, 14. 
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The only tangible consequence of a fiduciary relationship is the ability to escape the 

alliance ‘no disputes’ clause and thus pursue recourse for negligent acts or omissions 

by other alliance participants through the courts.  To minimise uncertainty, future 

alliance contracts should draft indemnification clauses to explicitly exclude 

negligence in a similar fashion to the clause used in Armitage v Nurse.  This will 

ensure the operation of equity is consistent with the alliance no dispute provisions. 

 

This investigation into alliance relationships from the perspective of equity provides 

insight into what exactly the alliance relationship entails and how this affects the 

governance structures of these arrangements.   The key observation made here is that 

the alliance participants expressly impose upon themselves obligations equivalent to a 

fiduciary standard.  The remainder of this chapter explores the concerns auditors raise 

with the governance structure of alliances and whether their concerns are valid.  

Alliance Audit Reports 

 

Audit reports typically assess the governance arrangements for public sector 

activities.  An exploration of alliance audit reports therefore proves useful for 

exploring how alliances deal with the governance principles of accountability, 

integrity and transparency.  Only four audit reports have been conducted by 

Australian governments for alliance projects.   Two of these audits identified 

significant issues with the governance arrangements of alliances.  In particular, the 

NSW Auditor General observed of the Northside Storage Tunnel alliance: 

 

Our view is that Sydney Water’s governance of the project [the alliance] was not as 

robust as it should have been.86
 

 

The NSW Auditor General goes further in this report, observing that Sydney Water 

failed to manage the risk of the parties getting too close in the alliance relationship87 

                                                 
86 NSW Auditor General, Sydney Water Corporation, Northside Storage Tunnel Project (2003), 3 
<http://www.audit.nsw.gov.au/publications/reports/performance/2003/northside_tunnel/northsidetunnel
-July2003.pdf> at 20 May 2008. 
87 Ibid 60. 
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and recommending that Sydney Water adopt lessons learnt for alliance governance 

arrangements.88 

 

The Auditor General of Queensland also raised considerable criticism with respect to 

the governance arrangements on the Gold Coast Water Desalination alliance.  In this 

alliance, the Auditor General gave governance, transparency, and accountability and 

probity the lowest scores possible.89  This audit report criticised the alliance for poor 

request for tender documentation, for adopting a less than ideal governance structure, 

for using independent estimators inappropriately and for failing to establish risk and 

audit committees.90  In this project, many of these criticisms originated from the fact 

that the alliance was a fast track project with major scope changes.91 Consequently, 

several of these shortcomings may have been present independent of the contractual 

vehicle adopted. 

 

Not all audit reports raise issues with the governance structures of alliances. The 

Acton Peninsula National Museum alliance audit report conducted by the Australian 

National Audit Office stated that governance on this alliance was adequate.92 

Similarly, the Auditor-General of Queensland assessed the governance arrangements 

on the Tugun Bypass alliance favourably.93  This later alliance, though, was a 

competitive TOC alliance with price competition used to select the alliance 

participants. 

 

There are also credible concerns of alliance governance arrangements raised in the 

alliance literature94 but are these claims and those made in the respective audit reports 

valid? The following section answers this question by exploring how alliances impact 

upon the governance principles of integrity, accountability and transparency.  

                                                 
88 Ibid 6. 
89 Queensland Government, Auditor-General, Report to Parliament No 5 (2007), 19 
<http://www.qao.qld.gov.au/downloadables/publications/auditor_general_reports/2007%20Report%20
No.%205.pdf> at 20 May 2008. 
90 Ibid 20. 
91 Ibid. 
92 Australia Government, Australian National Audit Office, Construction of the National Museum of 

Australia and the Australian Institute of Aboriginal and Torres Strait Islander Studies, Audit Report 
(2000). 
93 Queensland Government, Auditor-General, Report to Parliament No 5 (2007), 19. 
94 Chew above, n 6, 335; Hayford above, n 6, 50-54; Andrew Stephenson, ‘Alliance Contracting, 
Partnering, Co-operative Contracting – Risk Avoidance or Risk Creation’ (paper presented to Clayton 
Utz Major Projects Seminar, Melbourne, October 2000) [5.1]; Thomas, above n 6, 338-344. 
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Alliances and Integrity 

 

The governance principle of integrity requires that governments avoid a conflict of 

interest and a conflict of duty. The following discussion demonstrates that while a 

conflict of interest is not a particular concern, alliances do impose a conflict of duty 

on public sector participants at both the individual and organisational level.  This 

introduces significant hurdles for governments.   

Conflict of Interest and Conflict of Duty 

 

Alliances involve a relationship in which government and industry form a virtual 

organisation with common goals.  This places governments in the situation where 

they must simultaneously meet the broader needs of the public sector and alliance 

obligations. This creates tangible risks on the governance structures of alliances.  No 

such risks are associated with conventional fixed price contracts.  The following 

section shows how alliances adequately deal with a conflict of interests but are silent 

on a conflict of duty. 

 

My review of alliance contract terms and conditions reveals that all alliance contracts 

contain express terms that demand the disclosure of a conflict of interest in the 

following terms: 

A representative of an Alliance Participant must fully disclose to both the other 

Alliance Participants any conflict of interest that exists or is likely to arise before 

participating in a discussion on any relevant issue.95 

 

This duty of disclosure requires that participants reveal any current or future 

relationships with third parties that may influence performance of the alliance.  This 

duty of disclosure is no more onerous for an alliance contract than it would be for 

other public sector contracts because a conflict of interest refers to a private interest at 

the individual level.96  Even where public sector employees are embedded into an 

                                                 
95 Federal government pure alliance. 
96 Australian Government, Australian National Audit Office, Better Practice Guide, Public Sector 

Governance and the Individual Officer (July 2003), Volume 1, 18; Local Government ACT 1993 (Qld) 
ss 246A (2); Local Government ACT 1993 (NSW) s441; Western Australian Government, The 
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alliance team, such conflicts of interest are relatively easy to identify and manage.  

Problems occur, however, when we explore a conflict of duty.  

 

My review of contemporary alliances reveals that alliances do not recognise the 

tensions resulting from a conflict of duty.  Of the alliances subject to this study, only 

one alliance out of eleven mention the term a ‘conflict of duty’ and for this alliance, 

no guidance was provided on how such a conflict of duty should be managed.97 

Arguably all contracts are capable of creating a conflict of duty as noted by the 

Australian National Audit Office: ‘it is often not possible to avoid all potential 

conflicts absolutely’.98 Why then should governments consider alliances differently 

from conventional contracts in this area?  

 

The alliance contract provides some critical differences from conventional contracts 

when it comes to the responsibilities and obligations of the alliance participants.  

These differences stem from the fact that alliances are virtual organisations
99 with all 

alliance participants collectively responsible for delivering project outcomes.  

Consequently, the performance, or lack thereof, of governments within alliances will 

directly affect the profit of other alliance members.100  In addition, the collaborative 

nature of alliances fosters a culture in which  all alliance participants share the same 

values and goals with enhanced friendship, cooperation, and teamwork.101 This 

introduces the risk of government alliance participants foregoing the goals of the 

public sector in lieu of alliance goals. As the Australian National Audit Office has 

observed: ‘the obvious risk to address and manage in alliance relationships is that the 

parties get too close’.102 This risk is less likely in a conventional arms-length 

                                                                                                                                            
Integrity Coordinating Group ‘Promoting and Strengthening Integrity in WA Public Bodies’ 
<http://www.opssc.wa.gov.au/icg/coi/6ps.htm#1>  at 20 May 2008. 
97 Newcastle Rail Corridor Project Alliance Agreement (18 Jan 2006), Pt A [1.1.4]. This clause merely 
requires alliance participants disclose where a conflict of duty may occur. No guidance is provided 
upon how a conflict of duty should be managed. 
98 Australian National Audit Office, above n 96, 18. 
99 Victorian Government, above n 2, 12. 
100 A similar argument can be made that governments influence contractor profitability in tradition 
contracts such as the treatment of variations, risk transfer strategies, and the quality of project 
specifications. I argue that the scope of government involvement in contractor profit is far greater in 
alliance arrangements. 
101 Lendrum, above n 21, 132-4. 
102 Australian Government, Australian National Audit Office, Contract Management Better Practice 

Guide (February 2001) at 
<http://www.anao.gov.au/WebSite.nsf/Publications/4A256AE90015F69B4A2569F90082454C> at 25 
June 2006. 
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contractual relationship, so what then are the consequences of alliance parties ‘getting 

too close’? 

 

From an ‘integrity’ perspective, governments are required to meet alliance obligations 

and actions that support the public good.  By design, these objectives should be the 

same, though there is a risk that they diverge.103  The foremost obligation for 

government is to select courses of action that collectively deliver best outcomes for 

the public. This principle appears in the Australian National Audit Office, Better 

Practice Guide on Public Sector Governance: ‘[T]he organisation uses its governance 

arrangements to contribute to its overall performance and the delivery of its goods, 

services or programs.’104 But as argued earlier, the alliance imposes express 

obligations equivalent to that of a fiduciary standard; therefore problems may occur 

when legitimate alliance obligations impose or constrain actions that fail to meet the 

needs of the collective ‘public good’. This may occur when project requirements 

fundamentally change, unforeseen circumstances arise or other events place the profit 

of industry participants to the alliance in jeopardy. As we shall see in Chapter six, the 

risk of a conflict of duty is afforded great importance as all alliances are assigned 

extensive probity audits to manage this risk, despite the fact that such risks are not 

specifically addressed in the alliance agreement itself. 

 

The potential for a conflict of duty to attract adverse publicity or even unfavourable 

project outcomes is therefore significantly greater with an alliance when compared to 

a conventional arms-length contract. Governments may mitigate against such 

potential conflicts but this requires greater management oversight, improved training 

of employees, and greater visibility of the alliance by auditors and probity advisers. It 

is questionable whether governments consider these hidden costs associated with 

alliances during selection of a procurement option for a project. Certainly, most 

alliance contracts fail to recognise the potential for a conflict of duty and no alliance 

                                                 
103 For example the Department of Defence Djimindi Alliance has failed to deliver outcomes since this 
alliance involved a vendor product where the alliance owner and non-owner goals were in fundamental 
opposition. Australian Government, Joint Standing Committee on Foreign Affairs, Defence and Trade 
Defence Sub-Committee, Submission number 2: Review of Defence Annual Report 2004-2005 (5 May 
2006), 3; see also, Ian McPhedran, ‘PM Kevin Rudd warns defence giants of dud projects’ Herald Sun 
08 January 2008. 
104 Australian National Audit Office, above n 96, 6. 
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contract states how such conflicts should be resolved. The alliance relationship 

therefore places the governance principle of integrity at risk.  

 

Accountability and Alliances 

 

The governance principle of accountability requires public sector managers to have 

clearly articulated roles and responsibilities.105 Alliances create risks in meeting this 

governance principle since the alliance resembles an entity separate from either the 

principal’s or contractor’s organisation. Furthermore, the alliance contract requires 

participants to operate on a best for project basis, rather than in each participant’s own 

interests.106 The Victorian Government’s Project Alliancing Practitioner's Guide 

demonstrates how alliances require the creation of a new organisation comprising 

public and private sector entities: 

 

Project alliances operate as “virtual organisations” performing all of the functions 

required to deliver a project. In these alliances, the commercial interests of each 

alliance participant are best served by meeting or exceeding the agreed alliance 

objectives.107 

 

Drawing upon alliance contract terms and conditions and interview and case study 

observations, this section demonstrates that alliances fail to provide clearly defined 

roles and responsibilities, and disenfranchise government from effective decision- 

making. 

 

Alliance Management Structures 

 
Significant differences in the management structure between conventional contracts 

and alliances emerge at the alliance management and leadership level.  Whereas 

conventional arms-length contracts use separate government and industry teams to 
                                                 
105 Ibid 8. 
106 Ibid;  Ross, above n 6, 2; Chew, above n 6, 321; Brad Cowan and John Davis, Development of the 

'Competitive TOC' Alliance  - A Client Initiative (2005), Sothern Pacific Alliance Network 
<<http://www.alliancenetwork.com.au/white_papers.html>> at 17 November 2005, 3; NSW Audit 
Office, above n 86, 20. 
107 Victorian Government, above n 2, 12. 
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manage projects, the alliance incorporates a leadership team charged with delivering 

the whole project and this team comprises government and private sector employees.  

 

This executive level team is commonly called the Alliance Leadership Team 

(ALT),108 with membership typically including executive managers drawn from the 

alliance owner and non-owner participants.109  A review of eleven alliance contracts 

reveals that the responsibilities of this ALT typically include providing overall 

governance and leadership to the alliance, approving the appointment of staff to the 

alliance, defining the alliance scope of work, directing the alliance management team, 

resolving alliance disputes, confirming priorities of the alliance, approving 

amendments and variations to the target costs, and monitoring the performance of the 

alliance. All alliances I reviewed required the ALT to make decisions unanimously on 

a best for project basis. 

 

Though the ALT provides high level direction to the alliance, this team only meets 

occasionally.   Four of the alliance contracts I reviewed call for mandatory meetings 

every month.    Four of the alliance contracts I reviewed also contain provisions for 

the ALT to meet on an as required basis to deal with contingencies or disputes. The 

infrequent meetings of the ALT requires the establishment of a working level team to 

implement ALT directions and deliver alliance outcomes.  This subordinate team, 

responsible for project management, is typically referred to as the Alliance 

Management Team (AMT). The AMT is responsible for carrying out directions and 

objectives set by the ALT, implementing alliance principles, approving alliance 

management plans and policy, continuously improving business practices, and issuing 

weekly reports. 110 

 

Unlike the ALT, which operates upon the need for unanimity in decision-making, the 

AMT is headed by a project manager reporting directly to the ALT.111 Consequently, 

there will usually be one individual accountable to the ALT for delivering the project.  

                                                 
108 Ibid 13. 
109 In most instances, the ALT includes Chief Executive Officers from non-owner alliance participants 
and executive managers from Government Departments. Ibid 14. 
110 These are common attributes of the management team taken from the local, state and federal 
government alliances. 
111 See, eg, local government competitive TOC alliance clause 5.1, state government pure alliance 
clause 5.2, and federal government pure alliance clause 5.2. 
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It is important to recognise that the alliance project manager is appointed on a ‘best 

for project basis’112 and this may result in a project manager being selecteded from 

either the alliance owner or non-owner’s organisation. Consequently, a public servant 

may be responsible to the ALT for delivery of the project works in their capacity as 

alliance project manager. This has been the case with several alliances.113 

 

Several important themes emerge from the typical alliance management structures.  

First, the high level alliance leadership team comprises a virtual organisation of public 

and private sector representatives.  There is therefore no individual person or 

organisation responsible for project delivery.  Second, the ALT is required to make 

decisions unanimously.  This introduces the risk that governments are unable to 

progress with courses of action that are in the public interest.  The following section 

explores how these alliance management structures dilute accountability in project 

delivery. 

 

Accountability in Alliances 

 

The foremost question concerning accountability in alliances is who is ultimately 

responsible for project delivery.  At the highest level, ‘the buck stops’ with the ALT.  

This virtual organisation comprises owner and non-owner participants, all with an 

equal voice.114  A criticism of this structure is that decision-making is by committee 

and accountability is therefore diluted.115  Coupled with the alliance no-blame and no-

liability clauses, there are significant risks of the roles and responsibilities of the 

public sector being distorted.  

 

Fundamental to all alliance projects is the need to adopt ‘best for project principles’. 

By design, the goals of the alliance must be congruent with the goals of each alliance 

participant.  Consequently, while it is the responsibility of each member of the ALT to 

be responsible or accountable for delivering alliance outcomes, that same ALT 

                                                 
112 Victorian Government, above n 2, 14. 
113 See, eg, Paradise Dam Alliance, where the alliance owner ‘Burnett Water Corporation’ appointed 
their representative as the AMT project manager.  
114 Chew, above n 6, 321; Victorian Government, above n 2, 13; Ross, above n 6, 2. 
115 Ross, above n 6, 41;  note, Ross states that this issue can be managed (but does not quantify the cost 
of doing so) and claims that decision-making is actually faster than with conventional contracts. 
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participant also has responsibilities to their direct employer.  The nature of this 

‘conflict of duty’ was discussed earlier in this chapter.  To summarise, the 

responsibilities of the alliance leadership team must take into account best for project 

objectives as well as other stakeholder needs not explicitly identified in the alliance 

contract. For example, non-owner alliance participants have prescribed duties to 

shareholders. The alliance owner, on the other hand, has obligations to the public to 

ensure government funds are used to deliver best value for money.  This is reflected in 

Finn’s principles of public accountability: 

 

Where the public’s power is entrusted to institutions and officials for the purposes of 

government, they hold that power of the people to be exercised for the people. They 

are the public’s trustees.116 

 

The responsibilities of government and industry alliance participants should not be in 

conflict.  Nevertheless, the potential exists for goals of the alliance and those of 

individual alliance participants to diverge.  In this instance, the ability for alliance 

participants to deliver best for project outcomes is compromised. Consequently, 

alliance partners may have their hands tied and it would be inappropriate to hold that 

alliance participant accountable for alliance performance.117 

 

In addition to the overarching best for project principles, the alliance embarks on a 

regime of ‘no disputes’ and ‘no liability’ between alliance participants (except for 

wilful default).118    A consequence of this arrangement is that no alliance participant 

is liable for negligence, correction of defects, or rework in the contract.  The 

gainshare/painshare arrangements of the alliance discourage negligent behaviour but 

this involves all alliance participants suffering from the actions or inactions of 

another.  This is in conflict with the general accountability principles of assigning 

responsibility for the delivery of outcomes to a specific officeholder. As liability is 

recognised as a form of accountability,119 the alliance no liability regime effectively 

absolves each alliance participants from being responsible for the delivery of a 

                                                 
116 Paul Finn, ‘Public Trust and Public Accountability’ (1993) 65(2) Australian Quarterly 50, 52. 
117 Stephenson, above n 94 [5]; Victorian Government, above n 2, 18.  
118 Chew above n  6, 328; Ross, above n 6, 13. 
119 Melvin Dubnick and Ciaran O'Kelly, ‘Accountability through thick and thin : moral agency in 
public service’ in H.George Frederickson and Richard Ghere (eds) Ethics in Public Management 

(2005) 148. 
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project.  This has proven a considerable concern to governments, especially for the 

provision of project insurance.  Consequently, the pursuit of hybrid alliances is used 

to preserve liability between parties so that ‘the alliance contractor owes the normal 

responsibilities of delivering the works’120 and cost effective indemnity insurance can 

be sought.  As demonstrated in Chapter six, government’s rationale for using hybrid 

alliances to procure cost effective insurance is flawed. Nevertheless, there is 

recognition within governments that shared responsibilities within alliances create 

accountability issues. The use of the hybrid alliance is a response to this problem. 

 

Other than for the accountability risks arising from the alliance best for project and 

no-liability frameworks, accountability problems also arise from the imprecise 

contract documentation associated with alliance projects.   Governments recognise 

that contracting with a clearly defined set of performance requirements is a way of 

increasing accountability.121 In a conventional contract, government develops and 

approves a robust specification for the project it wants delivered.122  Ideally, this 

specification contains measurable performance criteria so that there is no question as 

to what will be delivered by contractors,123 because any change to project 

requirements must undergo a robust contract change proposal.   

 

The alliance, on the other hand, typically incorporates a very broad statement of 

project objectives, rather than a detailed specification. As discussed at Chapter three, 

this is the raison d'être for using an alliance, in projects where the scope is difficult to 

quantify, or complex stakeholder interactions can substantially alter this scope of 

work.124 In this situation, governments are only accountable for specifying outcomes 

in broad terms, with no, or very little, allocation of risk since, in an alliance, all risks 

are shared.  How then can we say that government is accountable for project 

documentation in an alliance when that documentation is drafted in the broadest terms 

possible?  

                                                 
120 Cowan et al, above n 106, 3. 
121 Victorian Government, Industry Commission, 'Competitive Tendering and Contracting Out by 
Public Sector Agencies' (1996), 85; Dawn Oliver and Gavin Drewry, Public Service Reforms: Issues of 

Accountability and Public Law (1996) 35. 
122 See, eg, NSW Department of Commerce, Office of Financial Management, ‘Construction 
Procurement Process Maps’ 6.2. 
123 Ibid.  
124 NSW Department of Commerce, Office of Financial Management, Procurement Selection 

Guidelines (2007) 14-15. 
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The alliance contract also introduces substantial problems in the realm of financial 

accountability.  In a typical conventional contract, a business case is developed and 

funding approved to deliver defined outcomes.  Contingency funding is typically 

included in the budget proposal to cater for contract variations and potential increases 

in project scope.  Contingency is also allocated to cater for project risks that are 

managed by government.  In consideration of contingency,  a funding proposal for a 

project should include statements as to what will be delivered, how much it will cost 

and how long it will take to deliver. By definition, a fixed price contract such as this 

involves an agreement about what is to be purchased for a particular price. This 

supports financial accountability as expenditure, and more specifically, the spending 

of contractors, is subject to scrutiny.125  

 

The alliance, on the other hand, involves development of a target outturn cost which is 

a best guess at what the project will cost.126 Similarly, alliance schedule outcomes are 

unquantified in fixed terms. An important feature of the alliance is that target costs 

and schedules are developed collectively between government and industry.  It is also 

the alliance, not government, which is responsible for deciding how funds are 

expended.  This raises the question of what rules should govern the expenditure of 

public funds.  The alliance’s primary goal is to deliver outcomes that are ‘best for 

project’.  This may involve funding activities that are ostensibly outside of the 

original project scope. Normally such activities could not be pursued if these activities 

were managed by government.127 This creates a fundamental accountability tension 

for government participants in the alliance as my case study on the Split Rock Inca 

Alliance demonstrates.128 In this alliance, the alliance team expended funds to 

resurface a hospital car park, provide fencing for a tourist attraction and pave a tennis 

court for the local community.  These activities were well outside the funded scope 

for the project yet the alliance was able to commit resources to these activities under 

the auspices of ‘greasing the wheels’ of the local community. 

                                                 
125 Oliver et al, above n 121, 11; Auditor-General Act 1997 (Cth), ss11-14. 
126 Victorian Government, above n 2, 44-5. 
127 Any activities outside of the project scope (and hence the original project business case) cannot have 
funds expended against them.  Government must seek a variation to the original financial submission to 
progress such activities. 
128John Davies, ‘Case Study – Split Rock Inca Alliance’ (2006) 13-4  
<http://www.griffith.edu.au/centre/slrc/pdf/split_rock_v5.pdf> at 31 July 2008. 
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The pure alliance embarks on a no-disputes framework with all decisions requiring 

unanimity.  The consequences of this are that a deadlock may occur where parties to 

the alliance cannot agree on the resolution of an issue and the project is stalled.  How, 

then, can parties be made accountable for outcomes in such circumstances? 

Practically, few alliance agreements contain provisions that allow deadlocks to occur 

at the alliance leadership level.  Even alliances that purport to be ‘pure’ alliances 

contain a mechanism to resolve deadlocks. The inclusion of deadlock breaking 

mechanisms suggests that governments would prefer not to enter into a situation 

where a deadlock may occur.129   

 

Despite the inclusion of deadlock breaking mechanisms, alliance managers perceive 

that the risks of deadlocks occurring are low.  Four alliance managers responded in 

interviews that the ‘best for project’ principles coupled with close collaboration all but 

eliminate the risk of disputes.  Why then do deadlock breaking mechanisms appear so 

frequently in alliance contracts when deadlocks are considered a threat to effective 

alliance behaviours?130  Governments are most likely worried by the threat of being 

excluded from effective decision-making and from taking responsibility for outcomes.  

My interviews and case studies revealed no evidence to suggest that deadlock 

breaking mechanisms diluted the collaboration and best for project philosophy of the 

alliance. Most alliances therefore do not pose any accountability challenges for 

governments in terms of the alliance deadlocks resulting from the ‘no disputes’ 

philosophy.  

 

The unique features of an alliance introduce accountability challenges that are absent 

in conventional arms-length contracts.  The establishment of a virtual organisation 

with shared responsibilities and an emphasis on collaboration are all features that 

drive positive alliance behaviours and foster breakthrough results.131 It is these same 

features that exacerbate government’s challenge to maintain a robust accountability 

framework, since, in an alliance, there is no one person or organisation that is 

accountable for project outcomes. Coupled with the alliance best for project and no-

                                                 
129 See chapter two. 
130 Ross, above n 6, 13, Andrew Hutchison and John Gallagher, ‘Project Alliances an Overview’, 
(presentation to the Centre of Advanced Engineering Seminar, Christchurch, NZ, 2003) 17.  
131 Walker et al, above n 15, 68-9, 74-7. 
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blame/no-liability frameworks, broadly articulated project documentation and 

questionable financial accountability, the alliance is exposed to decreasing levels of 

accountability when compared to conventional contracts.  These accountability 

hurdles are by no means unsurmountable and the perceptions of alliance managers is 

that accountability risks are low to begin with.  What requires consideration is that 

alliances require greater management oversight and involvement of probity advisors 

and auditors to demonstrate a robust accountability regime to stakeholders when 

compared to other procurement options.  These costs are discussed in Chapter six. 

 

Alliances and Transparency 

 

Transparency requires the public sector to be open with full, accurate, and clear 

communication to stakeholders.132 In an alliance, the principle of transparency is 

facilitated with open book reporting of all contractor activities.133  Nevertheless, there 

are other areas in alliance contracts that impede transparency.  This is especially so in 

the process used to select tenderers and develop target costs.  The following section 

encroaches upon the analysis on value for money and alliance tender selections in 

Chapters six and seven, but these themes warrant consideration in terms of the 

governance principle of transparency and I provide a short summary here.   

 

In a fixed price contract, tenderers are selected primarily on price competition.  As I 

demonstrate later in Chapter seven, this process supports the principle of repeatable 

and reproducible tender selection against quantitative criteria. The pure alliance, on 

the other hand, embraces a process where tenderers are selected primarily on non-

price selection criteria. This introduces significant subjectivity into the tender 

selection process and hence a failure to demonstrate transparency in how tenders were 

fairly treated and selected. This is especially so since the Australian National Audit 

Office recognises that transparency includes the need for government information to 

be understandable and comparable.134  

                                                 
132 Australian National Audit Office, above n 96, 8. 
133 Ross, above n 6, 3; Victorian Government, above n 2, 8. 
134 Pat Barrett, Australian National Audit Office, ‘Financial Management In The Public Sector – How 
Accrual Accounting and Budgeting Enhances Governance and Accountability’ (Paper presented at the 
Chartered Professional Accountants Forum, Singapore, 21 August 2004) 14. 
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In addition to the process used for selecting alliance participants, transparency risks 

emerge in the process used to develop the alliance target cost.  Unlike conventional 

arms-length contracts, pure alliances use a process of developing the project cost after 

tender selection as a collaborative activity between government and industry.135  How 

then can this process by which target costs are derived in an alliance be open and 

subject to scrutiny?  It is through the use of external auditors and probity advisers that 

governments attempt to validate target costs.  Validation of alliance costs in this 

manner obviously comes at a price and, as Chapter six demonstrates, these audits may 

not be effective.  No such problems occur in conventional fixed price contracts where 

tendered prices are effectively validated by the market.136   

 

Alliances generate several transparency tensions that are not associated with 

conventional contracts.  These tensions stem primarily from the manner in which 

value for money is demonstrated and the process by which tenderers are selected.  

Governments may manage both of these issues so that there is little difference 

between the openness of conventional contracts and alliances. For example, the 

pursuit of competitive TOC alliances alleviates the transparency issues of both 

openness in target costs and tender selection.  If governments wish to improve 

transparency in alliances then competitive TOC alliances are certainly a step in the 

right direction. Similarly, an increase in external auditing will improve transparency 

in an alliance, but, as discussed Chapter six,  these auditor and probity advisor costs 

can be significant. 

 

Alliance Managers’ Perspectives of Governance Risks 
 

My interviews and surveys with alliance managers specifically explored the 

governance environment applicable to alliances.  I asked each alliance manager 

whether they were conversant with their governance objectives and if their alliance 

was compatible with these objectives.  From a sample of 24, only one manager stated 

                                                 
135 See, eg, Victorian Government, above n 2, ch 4-5. 
136 Although tendered values only represent a fair price where competition is robust (see Chapter two). 
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that they were not fully conversant with their governance principles. Six managers 

stated that their alliance was not compatible with their governance objectives. 

 

For those managers that stated that their alliance governance structure was compatible 

with their governance codes, the majority stated that the alliance principles were 

specifically tailored to this effect.  One interviewee went as far as to state that at the 

commencement of the alliance, ‘governance principles were workshopped to 

death’.137  Respondents made similar comments reflecting a conscientious effort to 

tailor the alliance principles, values and codes of conduct to ensure such principles 

were consistent with the public sector’s governance objectives. One alliance went so 

far as to specifically set up a governance board to provide independent oversight to 

that alliance. 

 

Addressing individual governance principles, several respondents cited the value of 

open book reporting as fostering transparency.  One respondent recognised the issue 

of a conflict of duty but stated that ‘all staff face conflicts of duty hence alliances are 

nothing new’.138 One interviewee recognised that federal government statutory 

requirements have the potential to thwart alliance success, especially the Financial 

Management and Accountability Act, though this risk did not occur on their 

alliance.139  Most interviewees recognised the use of probity auditors and clearly 

defined roles and accountabilities as a means to promote good governance. 

 

For those respondents that did identify governance incompatibilities with their 

alliance, such incompatibilities were mostly a result from a value for money 

perspective. One alliance manager stated that ‘end users saw the alliance as an endless 

bucket of money.’140 Similarly, one interviewee stated that governance tensions arose 

from ‘the desire to bring the project in for the lowest initial cost versus bringing it in 

at the lowest whole of life cost’.  Interviewees also recognised the culture and roles of 

the non-owner participants as a source of governance problems. The comment from 

an alliance manager that ‘the real issue is that commercial parties to the alliance are 

not bound by these [public sector] codes of conduct’, illustrates this point. 

                                                 
137 Interviewee D. 
138 Interviewee G. 
139 Interviewee L. 
140 Interviewee Q. 
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The majority of respondents stated that there were no significant governance issues 

with their alliances, although many of these respondents alluded to the use of 

mitigation strategies such as probity auditors, reliance on competitive TOC alliances, 

retention of liability with hybrid alliances and workshops addressing codes of 

conduct.  Where respondents identified governance tensions, the leading cause was 

from the problem of demonstrating value for money in a pure alliance.  

 

Conclusions 

 

Compared to a conventional arms-length contract, alliances introduce significant risks 

to the public sector governance objectives of integrity, accountability, and 

transparency.  These risks stem from the express terms of the alliance. In particular, 

the creation of a virtual organisation responsible for project delivery,  the presence of 

no-blame/no-liability clauses, and the obligation to behave on a best for project basis 

all conspire to make the governance arrangements of alliances tenuous.   

 

Alliance contracts are likely to give rise to fiduciary obligations, although these 

obligations are no more onerous than the express requirements in the alliance contract 

itself.  The presence of fiduciary obligations, though, renders the alliance no disputes 

clause illusory, especially since alliance fiduciary obligation exclusion clauses are 

ineffective. 

 

The governance challenges identified in this chapter are by no means insurmountable 

and the fact that alliances enjoy considerable use and claimed success in Australia 

suggests that there is a level of comfort within governments on the use of such 

contractual vehicles.  What this study identifies, though, are tensions that are not 

typically present with government’s use of conventional contract.  Such tensions need 

additional management oversight to preserve the integrity in government’s 

governance framework.  For example, most alliances exploit probity auditors, 

independent auditors, values workshops and the like to mitigate many of the 

governance risks identified in this chapter. These strategies certainly reduce the 
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likelihood of governance risks occurring but come at a considerable cost to 

governments as discussed in the following chapter.
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Chapter Six - Alliances and Value for Money 

    

‘…value is determined by value and this tautology means that, in fact, we know 

nothing about value.’ 

 

Karl Marx, Value Price and Profit (1898), 521. 

 

Introduction 

 

This chapter continues upon the theme of exploring the governance arrangements of 

alliances.  As demonstrated in Chapter five, alliances weaken accountability structures 

and create tensions with the governance principles of integrity and transparency.  

Though these governance issues are significant, a greater problem arises for alliances 

in complying with government’s need to demonstrate and achieve value for money in 

procurement.   

 

Australian governments have expended over $25 billion on alliances.  A question that 

must be answered is whether this expenditure has delivered value for money.  

Answering this first requires an understanding of how governments define value for 

money.  This chapter recognises substantial consistency in the definitions of value for 

money at federal, state, and local government levels, but these definitions are 

inherently nebulous and do not provide a  reliable framework for assessing the value 

for money of competing procurement options. This problem is compounded by the 

fact that governments rarely adopt consistent decision-making rules when selecting 

procurement options. This enables governments to justify any procurement option by 

manipulating the definition of value for money and government’s risk profile. 

 

This chapter demonstrates that the nebulous definitions of value for money provide a 

framework that makes it impractical to confirm or reject the proposition that alliances 

offer better value for money than conventional contracts. It also explores other 

                                                 
1 Transcripts of a speech by Marx to the First International Working Men's Association, June 1865. 
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elements of value that are poorly considered in the alliance literature and government 

alliance policy. More specifically, some of the hidden costs of alliance contracts are 

examined, along with how government decision makers often fail to consider these 

hidden costs.  These hidden costs include: the loss of price competition (no market 

forces driving costs down), the cost of insurance, auditor costs, independent estimator 

costs, and additional contract management oversight. Even if a robust and repeatable 

definition of value for money is developed, this chapter shows how alliance costs and 

benefits are difficult to quantify when compared to those of conventional contracts. 

 

Alliances have evolved, with the competitive TOC alliance, to better demonstrate 

value for money. In fact, two polarised views have developed in the alliance 

community. One view proposes that only pure alliances offer value for money as this 

model reduces sunk costs, promotes more collaborative behaviours, and maximises 

the likelihood of industry participation in tender evaluations.  The opposing view is 

that only price competition can demonstrate and achieve value for money.  I argue 

that both views may be valid depending on which definition of value for money is 

adopted. Consequently, value for money can be demonstrated for any procurement 

option depending on how an individual weighs selection criteria and treats project 

risk, because value for money cannot be reliably measured and governments treat risk 

inconsistently. Thus, claims that alliances offer better value than conventional 

contracts, or vice versa, cannot be substantiated.   

 

Defining Value For Money 

 

Chapter four described the governance objectives of the public sector and, in 

particular, the governance objectives of stewardship and efficiency.  These 

governance principles require the delivery of value for money, but how is this term 

defined?  Federal, state, and local governments all provide directions for managers to 

achieve value for money, but are silent on how value for money should be measured. 

Consequently, establishing whether value for money results from any government 

decision remains extremely difficult, if not impossible. A review of the definitions of 

value for money establishes this to be the case.   
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Australian governments adopt a broad definition of value for money so as to include 

quantitative criteria, such as life cycle costs, as well as qualitative and less tangible 

criteria such as risk, innovation, safety, and flexibility. Definitions of value for money 

include the following from the federal government, Queensland government, NSW 

government and local government respectively. 

 

Value for money is the core principle underpinning Australian Government 

procurement. Officials buying goods and services need to be satisfied that the best 

possible outcome has been achieved taking into account all relevant costs and 

benefits over the whole of the procurement cycle.
2
 

 

Value for Money is defined as the benefits compared to the whole-of-life costs.3 

 

Ensuring value for money is one of the three objectives of the State Purchasing 

Policy. Government purchasing must achieve the best return and performance for 

the money being spent. Price is not the sole indicator of value.4 

 

Value for the money spent on systems, services and projects…. is, the audit 

committee [asking] if the council is doing what it said it would do and for the cost 

which was anticipated. 5 

 

A common theme in the majority of these definitions is that value for money 

incorporates all project life cycle costs and the achievement of the best outcome 

compared to the alternatives. The latter criterion, though, implies that value for money 

can only be measured in qualitative terms, as the alternative options can never be 

                                                 
2Australian Government, Department of Finance and Administration ‘Commonwealth Procurement 
Guidelines’ (2005) [4.1],  <http://www.finance.gov.au/ctc/principle_of_value_for_money.html> at 2 
June 2008. 
3 NSW Government, Department of Treasury, ‘Code of Practice for Procurement’ (2005) 11 
<http://www.treasury.nsw.gov.au/__data/assets/pdf_file/0015/1356/code_of_prac-curr.pdf> at 6 June 
2008. 
4 Queensland Government, Department of Public Works, ‘Better Purchasing Guide – Value for Money’ 
(2000) 2, http://www.qgm.qld.gov.au/00_downloads/bpg_value.pdf 
5 Chartered Practicing Accountants Australia, Excellence in Governance for Local Government (2005), 
23 <http://www.cpaaustralia.com.au/cps/rde/xchg/SID-3F57FEDF-
8A9F50A/cpa/hs.xsl/990_11885_ENA_HTML.htm> at 10 June 2008; see also, Victorian Government 
Purchasing Board ‘Procurement Policies’ (2002) 28, 
<http://www.vgpb.vic.gov.au/CA256C450016850B/0/90B9B69A953C1BF1CA256C7700003E65?Op
enDocument#introduction> at 6 June 2008; and Defence Materiel Organisation, Business Rules (2001), 
10 which states, ‘value for money has primacy in deciding the method of procurement for goods and 
services’. 
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costed with complete certainty, since project costs can only be quantified ex post, 

after project risks have either been retired or have eventuated.  

 

The above definitions also contain imprecise terms, such as ‘benefits’, ‘best possible 

outcome’ and ‘anticipated cost’. As shown later in this chapter, it is difficult to define 

the benefits and costs of competing procurement options because different 

procurement managers define benefits and costs differently.  None of the value for 

money definitions above state how benefits and costs are measured.  

 

The nebulous definitions of value for money have provided governments with the 

opportunity to expand the concept of value for money tacitly to encompass less 

tangible aspects of project delivery.  Whilst the traditional aspects of measuring  

project value comprise cost, schedule, and performance,6 governments often consider 

broader aspects.  For example, the political dimensions of government decision-

making have encroached on value for money assessments with the inclusion of social 

objectives such as Indigenous employment targets, Australian industry involvement 

and rural development in procurement decisions.  These political considerations 

exacerbate the difficulty of defining value for money, as problems arise with defining 

social values with certainty.7  Without a quantitative basis for assigning and 

measuring political and social costs and benefits, there is no repeatable framework to 

assist decision makers to develop tender selection criteria or for auditors to scrutinise 

these decisions.   

 

Measuring value for money is made even more difficult when considering the risk 

profile of governments.  Even if the term value for money could be quantified, 

estimation of future costs is precisely that, an estimation.  Costs are therefore not 

discrete values; rather they are probability distributions. This introduces the concepts 

of risk treatment in decision-making and the collective treatment of risks. 

 

                                                 
6 Jack Meredith and Samuel Mantel, Project Management (4th ed, 2000), 12;  Project Management 
Institute, Project Management Body of Knowledge (3rd ed, 2004) 111, 238 (this guide uses the term 
‘quality’ in lieu of ‘performance’). 
7 John Benton, Managing the Organizational Decision Process (1980) 117. 
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The decision-making process of governments influences how value for money is 

considered by procurement managers.  For example, governments may select 

‘minimax’,  ‘expected value’, ‘maximax’ or ‘least regret’ decision-making options,8 

each of which will provide different perceptions upon the value for money for 

competing procurement options.  Figure 6-1 highlights the influence of risk 

management practices on decision-making. 

 

 

Figure 6-1 – Cost Probability Curves for Various Procurement Options 

 

Though figure 6-1 is a fabricated example (developed by the author) of the cost 

probability curves for various procurement options, it shows how the risk 

management practices of an organisation can influence decisions.  This figure 

demonstrates that the outturn cost for a project is never a discrete value at the outset, 

but is rather a probability distribution taking into account project risks and 

uncertainty.  The probability distributions will differ for each procurement option (as 

illustrated in Figure 6-1) with the three distinct cost probability curves. 

 

                                                 
8 The aforementioned selection strategies are adopted as a function of the level of risk aversion of the 
decision maker; John Wiley, Decision and Control (1966), 222. 
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The following table (Table 6-1) summarises the cost outcomes at the 10 percent, 50 

percent, and 90 percent probability levels (P10, P50, P90 respectively). These 

confidence levels are commonly used in the construction industry to represent the 

best, most likely and worst case scenarios for a project. 

 

               Project Out Turn Cost $million  

Probability P10 P50 P90 

Alliance  118 128 144 

Fixed Price 124 132 138 

Schedule of rates 106 156 170 

Table 6-1 Outturn Costs for the Procurement Options at Figure 6-1 

 

As Figure 6-1 and Table 6-1 demonstrate, the attractiveness of each procurement 

option varies depending on the probability outcomes assigned to each option.   

 

The economist’s view typically requires selection of the procurement option that has 

the lowest expected value. This involves selecting the procurement option with the 

lowest average cost (or the P50 value).  In this instance, alliancing offers the lowest 

expected cost of $128 million.  This is dubbed ‘expected value decision-making’9 and 

represents a risk neutral stance in decision-making. 

 

The outcome will change if the decision-making rules are altered.  Decision-makers 

may wish to minimise the maximum loss, to avoid the worst possible outcome.  This is 

termed ‘minimax’ decision-making.10 With minimax decision-making, the 

procurement option that avoids the largest loss will be selected. Minimax decision-

making is synonymous with risk averse behaviour.  If minimax decision-making is 

applied, then the decision maker selects the lowest value at the P90 confidence level. 

In this instance, we assume that everything that can go wrong will go wrong.  For the 

example at Figure 6-1, a fixed price contract is the preferred procurement option as 

this option results in the lowest worst case outturn cost of $138 million.   

 

                                                 
9 Ibid.   
10 Ibid.  
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A less likely option for governments would be a risk taking strategy.  A risk taking 

strategy involves selection of the option most likely to yield the greatest savings.  In 

these arrangements, decision makers are optimistic and assume nothing goes wrong.  

This is termed ‘maximax’ decision-making because this requires that decision makers 

maximise the maximum gain.  For the example at Figure 6-1, a schedule of rates 

procurement option is the preferred maximax option as this offers a P10 that has the 

lowest value of $106 million. 

 

At first, expected value decision-making appears the most logical decision-making 

rule for governments, because losses and gains can be amortised between multiple 

projects.  Despite this logic, not all government departments have the luxury of 

adopting expected value decision criteria.   Where a government department has 

infrequent projects or capped budgets then any cost overruns are unpalatable. Local 

governments typically face such circumstances and are more likely to adopt minimax 

decision-making rules with procurement options that minimise the maximum loss. 

 

During this study, I attempted to quantify the decision-making rules used by 

governments. My review of government policy at federal and state level revealed no 

explicit guidance on the use of expected value, minimax, or maximax decision-

making rules when selecting procurement options.11  During interviews, I asked 

alliance managers whether risk based decision-making was adopted for the selection 

of their procurement options. In all instances, alliance managers stated that their 

selection of alliancing did not consider expected value, minimax or other decision-

making rules.  One local government did recognise that large cost overruns were 

unacceptable and this influenced their choice of procurement option, even though no 

formal analysis of cost probability curves was conducted by this organisation.  This 

suggests that there is substantial scope for manipulating decisions as there is no 

formal recognition of risk treatment in procurement option selection.   

 

Whilst there are numerous definitions of value for money, these definitions are less 

than useful, as there is no robust framework with which value can be measured. 

                                                 
11 The Queensland Government,  Treasury, Cost-Benefit Analysis Guidelines (Jun 2006) 18, mandates 
the use of expected values for all costs and benefits but these guidelines do not extend to the 
comparison of actual procurement options.  
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Coupled with the political aspects of decision-making and the consideration of ‘social 

values’, value for money remains an elusive concept for Australian governments. For 

these reasons, many commentators avoid defining value for money in any measurable 

fashion.12 

 

As the previous discussion suggests, the integrity of value for money assessments are 

dependent on the ‘risk profile’ of decision makers.  Where risk profiles of decision 

makers are not clearly articulated or applied consistently, there remains substantial 

scope for procurement options to be selected on the whim of individual managers 

rather than on uniform procurement practices.  Flyvbjerg et al dub the manipulation of 

value for money assessments ‘strategic misrepresentation’.13 Indeed, the susceptibility 

of the ‘definitions of value’ is a well recognised concern: 

 

It is well established in the project appraisal literature that estimating benefits and 

costs is difficult and vulnerable to manipulation.
14 

 

Paradoxically, the prospect of a loose definition of value for money is arguably 

attractive to Australian governments as suggested by the CEO of Australia’s Defence 

Material Organisation:15  

 

Defining Value for money is a key element of the Commonwealth Procurement 

Guidelines... Australia does not use a rating system like other countries.  It’s a more 

subjective judgement and another example of the flexibility we have.  I support that. 

 

Value for money is therefore unmeasurable by Australian governments in any 

meaningful sense. The term value for money is interpreted by local decision makers 

where reproducibility and repeatability is usually not contemplated or attempted. 

Consequently there is little merit in comparing the proposed value of various 

                                                 
12 Lee Parker, Value for Money Auditing: Conceptual Development and Operational issues (1986), 5-6. 
13 Bent Flyvbjerg, Nils Bruzelius, Werner Rothengatter, Megaprojects and Risk – an anatomy of 

Ambition (2003) 16. 
14 David Heald, ‘Value for money tests and accounting treatment in PFI schemes’ (2003) 16(3) 
Accounting, Auditing and Accountability Journal, 348. 
15 Steve Gumley, ‘Knowing Your Customer’ (Keynote Address to the 4th ADM Congress, Canberra, 22 
February 2007)  9. 
<http://www.defence.gov.au/dmo/ceo/speeches/CEO_Transcript_Keynote_Address_ADM07.pdf> at 6 
June 2008. 
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procurement options.  That is not to say that value for money principles, such as open 

and fair competition, consideration of life cycle costs and identification and allocation 

of risk, cannot be identified; rather, statements that alliancing offers better value for 

money than fixed price contracts or vice versa cannot be verified.   

 

All construction and engineering projects involve risks and uncertainty. At best, a 

decision maker can state that with given selection criteria weightings, one 

procurement option is more attractive than another.  Unfortunately, the lack of 

consistency in weighting the elements of ‘value’ dilutes the meaningfulness of even 

this claim.  This becomes even more apparent when exploring the hidden costs and 

benefits of alliances. 

Measuring the Value of Alliances 

 

As the previous section has demonstrated, Australian governments do not reliably 

define value for any procurement option. Furthermore, the inconsistent application of 

risk management practices exacerbate poor value for money assessments.  Even if 

Australian governments develop a quantitative and robust value measurement regime 

with consistent, and therefore repeatable, risk management processes, alliances would 

negate the benefits of such initiatives because alliance costs and benefits are more 

difficult to quantify than those of conventional contracts. 

 

The following section explores several of the alliance costs and benefits including 

those which fail to be acknowledged explicitly in the alliance literature and 

government guidance papers.16  This is a difficult task as the terms ‘costs’ and 

‘benefits’ are in themselves replete with subjective judgement.  To ensure a holistic 

approach in this assessment, this research includes the types of alliance costs and 

benefits identified in interviews with government alliance managers, drafters of 

alliance contracts, and alliance insurance brokers.  Also considered are the alliance 

costs and benefits cited in the alliance literature developed by legal commentators.17 

                                                 
16 For example, the Victorian Government, Project Alliancing Practitioner’s Guide fails to 
acknowledge many of the costs and benefits of alliancing identified in papers by the legal fraternity 
(see footnote 17 below). 
17 See especially, Owen Hayford, ‘Ensuring your Alliance Contract is legally Sound’ (2004) 99, 
Australian Construction Law Newsletter 45, 48-9; Andrew Chew, ‘Alliancing in Delivery of major 
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The alliance compensation framework is significantly different from that of 

conventional procurement methods. An understanding of this framework is required 

to assess the rewards and penalty framework for both pure and competitive target 

outturn cost alliances and to examine the processes used to develop and validate target 

costs. 

The Alliance Compensation Framework 

 

For pure and competitive TOC alliances, the process for developing target costs is 

consistent and well documented.18 The alliance compensation model comprises three 

elements:19 

a. Limb 1. The first limb of compensation includes all project direct costs (labour 

and material) as well as project specific overheads.  The alliance owner 

(government) pays for all limb 1 costs. Payment of limb 1 costs is independent 

of the performance of the alliance participants; 

 

b. Limb 2.  Limb 2 costs comprise ‘normal’ profit and corporate overheads 

associated with the project. All limb 2 costs are at risk to the contractor with 

payment of these costs contingent on project performance; and  

 

c. Limb 3. Limb 3 costs are effectively an equitable share in the project gains or 

losses depending upon whether the project is delivered within or outside the 

project budget.  Limb 3 costs are adjusted by the achievement, or otherwise, of 

key result areas such as project schedule, safety and quality.     

 
 

                                                                                                                                            
infrastructure Projects and Outsourcing Services - An Overview of Legal Issues’ (2004) 21(3) 
International Construction Law Review 319, 320; Andrew Stephenson, ‘Alliance Contracting, 
Partnering, Co-operative Contracting – Risk Avoidance or Risk Creation’ (paper presented to Clayton 
Utz Major Projects Seminar, Melbourne, October 2000) [5.1]. 
18 Victorian Government, Department of Treasury and Finance, Project Alliancing Practitioner's Guide 
(2006), ch 4; Jim Ross, ‘Introduction to Project Alliancing’ (paper presented to the Alliance 
Contracting Conference, Sydney, October 2003) 4-9. 
19 Adapted with minor modification from Victorian Government, above n 18, 27. 
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Figure 6-2 demonstrates how the alliance compensation process guarantees payment 

of direct costs to non-owner participants with profit, overhead and limb 3 costs at risk 

to the contractor. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 6-2 Alliance Compensation Framework20 

 

The worst possible project outcome for non-owner alliance participants is loss of 

profit and corporate overhead.  By comparison, the best outcome would be the full 

recovery of profit and overhead (limb 2) elements of compensation and of an 

equitable share of the maximum limb 3 pool.   

 

For governments, as the alliance owner, this pure alliance compensation framework 

results in a situation where project costs are uncapped,21 because the alliance owner 

must reimburse all limb 1 fees associated with the project. This situation is in contrast 

to fixed price (or a schedule of rates contract with a not to exceed price) 

                                                 
20 Adapted from Victorian Government,  above n 18,  Figure 4.1. 
21 Costs are uncapped to the point where government elects to invoke termination for convenience. 
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arrangements, in which there is a set figure that limits government’s liability for cost 

reimbursement.  Government may attempt to cap costs under a pure alliance 

framework by relying on termination for convenience once a budget threshold has 

been reached, though such a measure would result in a huge sunk cost and introduce 

additional demobilisation costs. 

 

The manner in which the alliance allocates the proportion of limb 2 and limb 3 fees to 

alliance participants is a function of two elements.  First, limb 2 reimbursement is 

adjusted against project performance relative to the pre-determined Target Outturn 

Cost (TOC).  Second, limb 3 reimbursement is adjusted against project performance 

adjusted by agreed key result areas. Examples for how alliances allocate 

compensation for a variety of scenarios are provided in the Victorian Government’s 

Project Alliancing Practitioner's Guide and Ross’s ‘Introduction to Project 

Alliancing’.22 

 

In most instances, adjusting compensation against non-cost targets prevents the 

pursuit of cost savings at the expense of other criteria such as quality. For example, if 

cost criteria alone are applied to the alliance compensation model then alliance 

participants may be tempted to sacrifice quality, schedule, or safety to deliver under 

the target cost.  This situation is discouraged in practice by adjusting the limb 3 fees 

against these non-economic key result areas of the project. 

 

This study does not explore the manner in which limb 3 costs are calculated and 

shared amongst alliance participants, nor how the alliance exploits non-economic 

performance elements to adjust the limb 3 fees;23 rather, what is relevant to this study 

is an examination into how the target outturn cost itself is developed at the onset of 

the project.  It is the TOC which ultimately shapes the cost of the project and is the 

indicator of whether the project is a success or otherwise.  

 

To summarise, the key characteristics of the alliance compensation framework 

involve a situation where: costs are uncapped for the alliance owner, non-owners in 

                                                 
22 Victorian Government, above n 18, ch 4; Ross, above n 18, App 1. 
23 This process is thoroughly documented in other sources and is highly variable amongst alliance 
contracts. See, eg, Ross above n 18. 
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the alliance are guaranteed reimbursement of all direct costs and direct overheads, 

profit and company overhead is at risk for non-owners, and non-economic 

performance is used to adjust the limb 3 reimbursement (thus encouraging superior 

performance in areas such a schedule, quality, and safety).   

 

A feature of the alliance compensation framework is the ability to implement project 

variations in an open book fashion, faster than variation management of conventional 

fixed price contracts.  This is often cited as one of the key benefits of alliances. 24 

 

Variations in Alliances 

 

This section explores what actual benefits alliances offer in the management of 

variations compared to other procurement options. It is worth noting again that risks 

associated with an alliance project are managed collectively by the alliance 

participants. Consequently, situations leading to variations under a conventional 

contract may not result in variations under an alliance framework25 because the 

alliance target outturn cost inherently allows for some project contingencies provided 

there is no substantial change in the scope of the project.  In addition, the claimed 

collaborative nature of alliances discourages the opportunistic use of variations (see 

Chapter two). 

 

Variations may occur when there is a need either to increase or decrease the scope of 

the project, or where there are fundamental changes to the project ‘deliverables’.26  In 

alliances, the progression of such variations requires unanimous agreement from the 

alliance leadership team and possible amendment to the target outturn cost.27  This has 

the subsequent effect of adjusting each of the limb 1, limb 2, and limb 3 elements of 

alliance compensation.  Though this adjustment is somewhat complex, by comparison 

to the progression of contract change proposals in conventional fixed price contracts, 

                                                 
24 Ross, above n 18, 9; Victorian Government, above n 18, 37. 
25 Victorian Government, above n18, 37. 
26 Ibid. 
27 Some alliances allow for the alliance project manager to progress variations up to a monetary 
threshold. 
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variations are likely to be quicker under an alliance framework.28 Furthermore, 

variations under the alliance operate in the same open book, collaborative manner for 

which the alliance target outturn cost is developed.  This provides some inherent level 

of value in the management of variations within an alliance.   

 

By way of contrast, variations costed under conventional contracts are not subject to 

price competition, and consequently governments are at the mercy of the contractor to 

obtain value for money in these variations.  In addition, the claimed adversarial nature 

of conventional contracts, with fewer shared risks, may lead to a greater number of 

variations and hence a demand for more contract change proposals. 

 

Alliances offer substantial benefits in the management of variations with lower 

administrative costs, faster implementation and transparency in the costing of 

variations.  It is important to note that these alliance benefits only manifest themselves 

in projects where variations are expected.  Consequently, this is one of the reasons 

why governments use alliances in high risk projects with uncertain scope.29  

 

The alliance compensation framework and variation management process potentially 

offer significant benefits compared to conventional fixed price contracts, but this is 

only true if the target outturn costs represent a fair price for delivering the project 

works.  As the following section demonstrates, proving that the target outturn cost is a 

fair estimate is a significant challenge for the pure alliance. 

 

Developing the Alliance Target Cost 

 

Unlike conventional, competitively bid contracts, pure alliances do not rely on price 

competition to develop the target cost of a project.  The alliance target cost is 

developed collaboratively between alliance participants after tender selection.  This 

                                                 
28 Though calculating compensation is more complex, an alliance has substantially less contract 
administrative overheads such as developing contract change proposals and negotiating the cost of such 
proposals. 
29 NSW Government, ‘Procurement Method Selection: Contracts Used for Construction Projects’ 
(2008) 13-5. 
<http://www.managingprocurement.commerce.nsw.gov.au/procurement_method_selection/ps_contract
_systems.pdf at 6 June 2008; Victorian Government above n 18, 17. 
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unique price development process introduces substantial auditing costs to alliancing 

(discussed later in this chapter) and raises questions on the integrity of these internally 

developed target costs.  

 

The key benchmark of any alliance is the Target Outturn Cost (TOC).  The TOC 

comprises the estimates for all limb 1 costs and non-owner limb 2 costs. This TOC 

represents a ‘business as usual’ estimate for delivering the project,30 incorporating all 

costs associated with delivering the project, including contingencies for identified and 

unidentified risks.31  

 

A requirement in the development of the TOC is for open book reporting and 

collaboration in developing this estimate.  Transparency of this type provides some 

degree of confidence in the veracity of the TOC,32 but this may not be sufficient to 

demonstrate that the target costs are fair. Often, governments may not have the 

requisite skills or resources to contribute significantly to the development of the TOC. 

Consequently, some procurement guides recommend the following strategies to 

facilitate improved confidence in alliance target cost development. 

 

The first strategy is to have the alliance owner conduct robust cost modelling before 

selecting alliance participants. This may include the use of Monte-Carlo simulations33 

to develop a realistic range for the TOC.  Alliance tenderers may also be asked to 

critique the owner’s estimate.34  

 

The second strategy is to appoint an independent estimator, akin to a quantity 

surveyor, to audit the TOC development process and/or audit the TOC itself, 

including contingency fees.35 

 

                                                 
30 The use of the term ‘business as usual’ is an imprecise term. For example, some alliance practitioners 
refer to the target cost being an estimate of a business as usual quotation employing a high performance 

team.  
31 Andrew Hutchison and John Gallagher, ‘Project Alliancing – an Overview’ (paper presented to the 
alliancing conference, Christchurch, New Zealand, March 2003) 23. 
32 Ross, above n 18, 6. 
33 Monte-Carlo simulations are numerical methods using random numbers to explore possible 
outcomes for an event. Monte-Carlo simulations are used to generate probability distribution curves for 
schedules and cost estimates (similar to those presented in Figure 5-1). 
34 Victorian Government, above n 18, 40. 
35 Hutchison et al, above n 31, 24. 
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The third strategy is to appoint a financial auditor to review the limb 1 and limb 2 fees 

(the reimbursement model) as well as general financial and cost accounts.36  

 

The fourth strategy relies on the use of previous project costs to demonstrate actual 

rates for specific tasks.  This provides a proven baseline with which to benchmark the 

TOC.37 

 

Despite all these strategies being required by the Victorian Government’s, Project 

Alliancing Practitioner’s Guide (the leading alliance guide in Australia), in practice 

most pure alliances do not adopt them all.  Although all pure alliances use 

independent estimators and financial auditors, very few of the alliances examined in 

this study involved robust cost modelling, to develop a realistic range for the TOC, 

nor was effective benchmarking conducted.38  

 

Even if governments use all four strategies recommended by the Victorian 

Government’s, Project Alliancing Practitioner’s Guide to validate target costs, the 

value of these strategies is questionable. The following section explores some of these 

validation challenges, including: how to make comparisons to fixed price values,39 the 

problems associated with the allocation of reimbursement against soft dollar criteria, 

and the problems governments face by being dependent on the non-alliance owner’s 

integrity in cost development.40 Furthermore, these validation processes impose costs 

and potential delays, and governments must consider the implementation of validating 

the TOC as a cost of doing business with pure alliances.  

Auditing - Compliance and Performance 
 

The pure alliance relies on target costs being developed after tender selection with no 

competitive process to ensure that the price is fair.  If governments are to remain 

committed to their accountability principles, they need to acknowledge the problems a 

pure alliance creates in demonstrating value for money. The inherent slipperiness in 

                                                 
36 See, eg, Victorian Government, above n 18, 41. 
37 Ibid. This selection process requires contenders to submit cost/performance data on two relevant 
projects that they bid competitively. 
38 Interviewee A, Interviewee H. 
39 Hayford, above n 17, 53. 
40 Victorian Government, above n 18, 40-1. 
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any calculation of value makes this difficult, though auditing the target cost from the 

perspectives listed above (namely modelling costs prior to issuing requests for tender, 

utilising independent cost estimators, and using financial auditing and benchmarking) 

improves confidence in target costs. But how effective is this auditing and what is the 

cost? 

 

Independent auditing of projects is conducted at all levels of Australian government to 

assess compliance with government policy and obligations in applicable legislation.  

A substantial challenge for the auditor, though, is to determine whether value for 

money has been or will be achieved in a project.  Before embarking upon how value is 

audited in an alliance, it is necessary to explore briefly how value is audited with 

fixed price and other contracting methods.  

 

Independent of the procurement option selected, a process is usually adopted to 

determine whether the pursuit of a project will deliver value for money.  This 

typically manifests itself in the form of a business case that will be reviewed regularly 

throughout the life of a project to confirm that the project delivers value. These 

reviews may take the form of a probity audit (usually on a voluntary basis),41 or an 

external audit from an auditor general’s department (usually on an involuntary  

basis). 42 

Probity Audits aim to monitor pre-contractual and contractual phases of projects to: 

a. ensure that the tender evaluation process is fair and equitable, 

b. provide guidance to the client as to how unforeseen issues could be resolved, 

c. monitor communication during the period between submission of tenders and 

signing the project alliance agreement, and 

d. ensure that transparency and accountability are maintained during the course of 

the contract.43 

                                                 
41 Alan Cullen, ‘Project Alliance Main Agreement’ in Building Contracts Australia (1997), LexisNexis 
[64,090]. 
42 See, eg, Audit General Act 1996 (ACT), Auditor General Act 1997 (Cth), Public Finance and Audit 

Act 1983( NSW), Financial Administration and Audit Act 1977 (Qld), Audit Act 1994 (Vic), Public 

Finance and Audit Act 1987 (SA), Financial Administration and Audit Act 1990 (Tas), Financial 

Administration and Audit Act 1985 (WA), Audit Act 2002 (NT). 
43 Cullen, above n 41, [64,090]. 
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Some commentators suggest that probity audits also contribute to demonstrating value 

for money.44 

Audits conducted under the auspices of respective audit legislation encompass 

financial audits as well as examinations as to whether activities are conducted 

‘efficiently and economically’.45 Whilst financial auditing is relatively easy to 

conduct, the more recent emphasis on the auditing of the ‘effectiveness’46 of an 

organisation and the requirement for justification of value for money has raised 

considerable concern for auditors as the following comment demonstrates. 

Unquestionably, what frightens auditors as they move from certification into value 

for money assessments, and within the latter from economy through efficiency to 

effectiveness, is the difficulty in satisfying normal professional standards of 

evidence and the increasing risk associated with the greater use of judgement as 

opposed to supportable facts. 47 

 

Further, value for money determinations often include a ‘political dimension’ with the 

consideration of social objectives (see Chapter seven) as well as an analysis of how 

resources could have been put to better use with alternative procurement options.48 

This may prove to be a significant challenge for the auditor who is compelled to rely 

upon subjective assessment criteria.  An auditor in these circumstances can more 

confidently state that a project has not delivered value for money, than to certify that a 

project has delivered value for money.49  Or to phrase this more colourfully ‘the only 

thing auditors fix is the blame’.50 

 

There are, therefore, substantial challenges in auditing how value for money has been 

delivered on any form of contract.  As the following section demonstrates, this 

                                                 
44 Chew Ng, and Christine Ryan, ‘The practice of probity audits in one Australian jurisdiction’  
Managerial Auditing Journal (2001) 16 (1/2) 69. 
45See, eg, Public Finance and Audit Act 1983 (NSW), s38B. 
46 John Glynn, Public Sector Financial Control and Accounting (1993) 114. 
47 John Glynn, Andrew Gray and Bill Jenkins, ‘Auditing the Three Es: The Challenge of Effectiveness’ 
(1992) 7 (3) Public Policy and Administration 67. 
48 Glynn, above n 46, 115-6. 
49 Warren Cochrane, Australian National Audit Office, ‘Defence Project Management, An Auditor’s 
Perspective’ ( paper presented to the Defence Project Management Conference, Canberra, 2000) 
<http://www.anao.gov.au/WebSite.nsf/Publications/4A256AE90015F69B4A25693D00156F23> at 25 
July 2006. 
50 Norman Augustine, Augustine’s Laws (6th ed, 1986) 332. 
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challenge is exacerbated with pure alliances as this contractual model avoids price 

competition and a greater emphasis is placed on the skills of auditors than is the case 

with conventional contracts.   

Auditing in an Alliance – Effectiveness and Costs 

 

Auditing is used in alliances to provide confidence that the target outturn cost is a fair 

estimate for delivering the project.  What governments must ask, though, is how 

effective is auditing in an alliance, and what is the cost of providing this auditing?  

Auditing is likely to prove to be a significant challenge for the auditor in a pure 

alliance as great reliance is placed on subjective assessment criteria such as non-

economic compensation, and target costs are developed collaboratively between 

alliance participants.   The following comment suggests that effective auditing is 

crucial to demonstrate value for money in pure alliances: 

 

There are examples of alliancing which have occurred in this country where 

contractors have been able to declare very significant profits as a consequence of 

the project while the project suffers overruns in cost by hundreds of millions of 

dollars.
 51 

 

Acknowledging that auditing is mandatory in a pure alliance,52 how effective will that 

auditing be?  The following discussion demonstrates that pure alliance auditing and 

validation strategies are largely symbolic. 

 

One of the common features of an alliance contract is open book reporting for all 

associated alliance costs.  While governments may have full disclosure of hourly rates 

and the hourly estimates for work packages, the ability to validate these estimates may 

be limited.53  Even if robust labour rates and bills of material are available, great 

uncertainty may lie in the actual estimates of the number of hours to complete tasks 

and the quantity of materials needed to complete the project.  Typically, governments 

do not possess the core competencies relevant to the project at hand and the resources 

                                                 
51 Stephenson, above n 17, [5.2]. 
52 Victorian Government, above n 18, 30-1. 
53 The premise here is that independent evaluators cannot confidently validate supplier cost estimates. 
See, eg, Brad Cowan and John Davis, ‘Development of the 'Competitive TOC' Alliance  - A Client 
Initiative’ (2005) <http://www.alliancenetwork.com.au/white_papers.html> at 17 November 2005, 5. 
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to contribute to or validate project work breakdown structures.54  Consequently, mere 

open book reporting may be insufficient to prove that the TOC is a robust ‘business as 

usual’ estimate of the work at hand. 

 

 

Owner developed project estimates are used as a means to validate target costs.  

Developing a budget estimate for the project before selecting alliance participants 

provides some level of confidence in the range in which target costs should lie.55  The 

use of Monte-Carlo analyses and comparison to similar projects will help the owner 

establish an approximation or best guess for the target outturn cost, but only if the 

owner has the competencies and resources to undertake such an activity. Robust 

project cost estimation is often not performed by governments, especially by local 

governments where preliminary design activities are required to produce cost 

estimates.56 Such an endeavour may be invaluable for budgeting purposes and for 

developing project business cases, but will not normally enable robust validation of 

target costs developed by the alliance participants. 57 Furthermore, my interviewees 

reveal that governments are a very poor estimator of project costs, as government’s 

estimates for project costs are significantly below tendered values.58  This is indicative 

of government’s poor skills in project cost estimation.59  

 

Independent estimates are used extensively on pure alliances.  Where governments do 

not possess the core skills or resources to validate or assist in the development of the 

TOC then a ‘quantity surveyor’ or estimator may validate the TOC.  An estimator 

used for this purpose must be both intellectually and financially independent of the 

non-owner alliance participants to ensure that this second opinion is at arms-length; 

but how effective is this estimation? 

 

                                                 
54 A common theme in my interviews and surveys was that government’s involvement in pure alliance 
TOC development was either non-existent or very limited. 
55 See, eg, Victorian Government, above n 18, 40. 
56 Cowan et al, above n 53, 3. 
57 For example, the Port of Brisbane motorway alliance TOC was double the owner’s estimate, Ibid 5. 
58 For example, one interviewee stated that their organisation typically underestimate project costs by 
30 percent (interviewee F). 
59 See especially, Darrin Grimsey and Mervyn Lewis, ‘Public Private Partnerships and Public 
Procurement’ (2007)14 (2) Agenda 174-5. 
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The independent estimator is able to provide a broad assessment of the veracity of the 

TOC, but this will most likely be a close approximation.60  The development of the 

TOC may involve many thousands of person-hours using many subject matter 

experts.  Consequently, it is unlikely that the independent estimator will have the 

skills or resources to validate all aspects of the TOC, even if a team of independent 

estimators is used. At best, the independent estimator will offer a rough estimate for 

the project and identify any glaring errors in the TOC. Furthermore, if independent 

estimates provide effective cost estimation capabilities then why do governments fail 

to use these estimators in the development of project cost estimates prior to issuing 

requests for tender? As mentioned above, project budgets on government projects are 

notoriously unreliable. This suggests that independent estimators are only effective for 

validating existing project schedules and work breakdown structures rather than 

developing their own project budgets from the bottom up.  

 

Governments may rely upon previous projects to benchmark the TOC.  This strategy 

relies on a comparison of the proposed alliance project with similar projects delivered 

under competitive arrangements. Where relevant project data exist for comparison, 

these offer a substantial means not only to validate hourly rates and bills of material 

but also the work breakdown structure of the project.  The challenge in using this 

method is in finding projects that are similar to the alliance project at hand. The 

comparison of project costs may need to consider geographic similarities (for 

example, remote versus urban projects); the effects of variations on project costs; the 

application of novel techniques or technology; changes in labour costs; and expected 

profits as a function of time, market conditions and inflation.   

 

Consequently, benchmarking the TOC with similar projects will only offer substantial 

confidence in the integrity of the TOC if an equivalent comparison can be made 

between the projects. This technique may be ideally suited to the more common 

                                                 
60 Cowan et al, above n 53; the authors argue that independent assessors are either ineffective or used 
improperly. Contra, Alchimie ‘TOC Process: Demonstrating and Ensuring Value for Money (2004), 10 
<http://www.alchimie.com.au/links.html> at 12 June 2006; where the authors states from their 
experience that independent estimators arrive at an estimate very close to the TOC (within 2% and 
4%). The later authors do not qualify whether the estimators had visibility of the TOC prior to 
developing their estimate nor the risk profile of the projects. The fact that estimators are not used to 
develop government project proposals prior to the issue of requests for tender (or if they are, then they 
are incredibly poor at doing so) suggests that auditors reach the value of the TOC simply because they 
have visibility of the TOC a priori. 
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construction and engineering tasks such as development of roads, waste water 

treatment plants and the like, but not so valuable for one-off projects such as the 

design and construction of an Air Warfare Destroyer or the development of a custom 

built human resource information system.  Furthermore, if a proposed alliance is so 

similar to a previous project with known risks and technological challenges, then the 

argument for using an alliance in the first place is weakened simply because the risk 

profile of that project would be better dealt with a fixed price contract which enables 

the parties to adopt the philosophy of transferring risk to the party best able to manage 

that risk. 

 

The auditing methods discussed above attempt to ensure value for money by 

validating the TOC. These processes are substantially more complex for a pure 

alliance than for fixed price tendering arrangements. Furthermore, there is 

substantially greater emphasis on the competencies of governments to support this 

validation process. It is highly unlikely that auditing alone of pure alliances is capable 

of demonstrating value for money to any reasonably reliable standard for many 

reasons. First, audits are typically ‘process-centric’, in that they focus upon whether 

correct procedures were followed or not. Little emphasis is placed upon 

effectiveness.61 Second, whilst audits can validate the hourly rates applied to a 

contract (via comparison to commercial best practice), audits are unlikely to explore 

whether better value could have been achieved with another procurement option. 

Third, auditors will most likely adopt the selection criteria and associated weightings 

developed by the government contract team rather than revisit these elements. The 

government contract team arguably includes subject matter experts and an audit team 

would be exceedingly brave to suggest that the ‘technical’ selection criteria were 

erroneous. Finally, with a pure alliance, primarily the non-owner participants 

determine the work breakdown structure for the project. In the absence of price 

competition, there will be greater emphasis on auditors to validate the scope of work. 

The auditors will likely have neither the resources nor competence to validate fully 

the project work breakdown structures used to develop the target outturn cost. 

 

                                                 
61 Glynn et al, above n 47, 67. 
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Should governments elect to address the above issues by improving the number of 

audits and breadth of skills of auditors, then substantial costs will result.  My 

interview and survey data neither confirmed nor rejected the proposition that the 

auditors offer confidence in assessing value for money in alliances. Even where 

governments used external auditors, many respondents acknowledged that the 

integrity of target costs were a risk when using pure alliances. My interviews with 

pure alliance managers also revealed that governments rarely accepted the initial 

estimate of the TOC presented by the alliance management team; rather, the alliance 

was constantly required to drive the TOC down.  As one interviewee stated, ‘we never 

took that first estimate of the TOC … we sent the alliance back to push this estimate 

down as low as we could’.62 This suggests that government, as the alliance owner, is 

usually suspicious of the first iteration of the TOC. 

 

I therefore conclude that auditing alone is not an effective means to validate alliance 

target costs.  Confidence in the TOC may be increased with auditing but this 

improvement in confidence will result in a substantial increase in auditing costs.  No 

alliance literature or government policy attempts to quantify this auditing cost.  The 

reason this is so is because auditing may not appear as a project cost but is rather a 

cost amortised over the whole of government.  In other words, the funding of auditing 

comes from a ‘different bucket of money’ and does not appear as an alliance cost.  

Other than auditing, what other tacit costs are associated with alliances? 

 

Value for Money and Hidden Costs 

 

Developing an accurate TOC and demonstrating that this TOC is a fair estimate of the 

cost for completing project works is crucial to meeting government’s goal of 

achieving value for money.  In addition to developing fair target costs, alliances also 

raise other value for money challenges.  When determining value for money, 

government relies on the concept of ‘life cycle costs’63 which capture all costs of the 

project and not just tendered values.  

                                                 
62 Interviewee Q. 
63 Australian Government, Department of Administration and Finance, ‘Commonwealth Procurement 
Guidelines’ (January 2005) 10. 
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All costs and benefits must be clearly identified so that government is provided with a 

realistic estimate of what the project will cost and how long it will take to deliver.  

The following aspects in particular require careful consideration when assessing the 

value of alliances: loss of price competition, cost of administration, sharing the costs 

of mistakes, cost effective insurance,  loss of incentives, and termination for 

convenience. 

 

The above list encompasses the costs or disadvantages of alliancing. Other sources 

thoroughly document the benefits of alliancing, such as innovation, collaboration, and 

reduced disputes,64 and there is no need to revisit these.  What this study therefore 

examines is the costs of alliancing with the particular aim of examining whether these 

costs are actually any worse than the costs associated with conventional contracts. 

Loss of Price Competition  

 

Substantial debate surrounds the concept of value for money in pure alliances from 

the perspective of price competition.  Most commentators are polarised on the issue, 

either arguing that pure alliances offer the best value for money for appropriate 

projects65 or that only price competition can provide value for money.66 How, then, do 

governments reconcile the perceived need for price competition and procurement 

options such as pure alliances? Several government policy documents and guidance 

papers recognise the need for competition in achieving value for money. For example, 

the NSW Independent Commission Against Corruption observes: 

 

Best value is best achieved through a fair and open process. Regular market testing 

can allow new options and technology to be considered, encourage existing 

contractors to maintain or improve the service and price, and give new contractors 

an opportunity to bid. In the absence of a competitive process, it is very difficult to 

gauge best value for money.67 

                                                 
64 See, eg, Derek Walker and Keith Hampson, Procurement Strategies: A Relationship-based 

Approach, (2003), 68-9; Ross above, n 18, Alchimie above n 60. 
65 See, eg, Ross above n 18; 19-20 Alchimie, above n 60, 9-10. 
66 Cowan et al, above n 53. 
67 NSW Independent Commission Against Corruption, ‘Direct negotiations in procurement and 
disposals: dealing directly with proponents’ (1 June 1997) 
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The Commonwealth Procurement Guidelines also capture the need for competition. 

They define value for money as ‘encouraging competition by ensuring non-

discrimination in procurement and using competitive procurement processes’.68 

 

Pure alliances do not eschew competition; rather this procurement option requires 

governments select tenderers on the basis of non-price evaluation criteria.  The 

absence of price competition in pure alliances thus appears contrary to some of the 

government guidance listed above.  This concern is reflected in a recent pure alliance 

audit report which raised concerns with the demonstration of value for money in a 

pure alliance.69 

 

In a pure alliance there are no competitive forces dictating the value of the target 

outturn costs. Arguably, governments select a team on a competitive basis that is 

perceived as best capable of delivering value for money with the lowest target outturn 

cost.  This is an invitation for criticism, as one alliance manager summarised: 

 

We cannot win. If we deliver the project above the TOC then we are seen as a 

failure. If we deliver under the TOC we are deemed as being soft in setting realistic 

targets.70 

 

No such criticism can be levied on a bid developed under price competition as the 

process for developing final costs are generally hidden from scrutiny from 

governments in an arms-length environment.  In such circumstances, the market sets 

the right price. 

 

What then is the ‘cost’ of doing business with a pure alliance where there is no price 

competition?  As previously discussed, the pure alliance places substantial emphasis 

on independent auditing to validate target costs.  The cost of this auditing is a direct 

                                                                                                                                            
<http://www.icac.nsw.gov.au/index.cfm?objectid=E29C341E-FDD6-9884-BC5D2EBE09297D8D> at 
6 January 2006. 
68 Australian Government,  Department of Finance and Administration, Commonwealth Procurement 
Guidelines, Section 4.2 ( Jan 2005) at 
<http://www.finance.gov.au/ctc/cpgs_mandatory_procurement_pro.html>  at 29 July 2008. 
69 NSW Audit Office, Performance Audit: ‘Sydney Water Corporation: Northside Storage Tunnel 
Project’ (2003), 3. 
70 Interviewee I. 
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cost to the project and will be unique to the pure alliance, since conventional fixed 

price contracts do not require substantial validation of tendered costs. 

 

In addition to the costs associated with auditing, a less tangible disadvantage of the 

absence of price competition is the lack of confidence in pure alliance target costs.  

Many respondents to my interviews expressed some discomfort with the pure alliance 

target outturn cost.  That is not to say the respondents considered the target costs to be 

an unfair estimate, but rather they had difficulty in justifying the integrity of these 

target costs.  Pure alliance managers are therefore left with a ‘nagging feeling’71 

associated with their cost estimates. One respondent to my interviews stated that they 

particularly feared an audit of their project as the target costs could not be properly 

justified.72   

 

The absence of price competition in the pure alliance therefore introduces additional 

auditing costs when compared to conventional contracts.73  A less tangible, but 

relevant, issue associated with the absence of price competition is the lack of 

confidence alliance owners have in their target costs. 

Cost of Administration 

 

There is general acknowledgement by governments that the management of alliance 

contracts involves substantially more effort than that associated with conventional 

contracts.74  With an ideal conventional contract, governments develop a 

specification, select a tenderer (primarily against price criteria), provide some limited 

supervision during construction and finally accept the end product. This arm-length 

process theoretically involves little input from governments, as the prime contractor is 

                                                 
71 Interviewee Q. 
72 Interviewee M. 
73 My case studies, interviews and literature review reveals that auditing cost are substantial for all pure 
alliances. Over $800,000 has been expended on probity audits for three defence alliances (ANZAC, 
Djimindi, SEA4000 alliances) as at Jan 2006;  Australian Government, Hansard, Senate No 2 , 2006 
(27 Feb 06) 
74 NSW Government, Procurement Methodology Guidelines for Construction, (2005) 3.1.4.; Victorian 
Government, above n 18, 18; See also, Ross,  above n 18, 21; Phillip Greenham, ‘Alliancing: A 
glimpse of the real world view’ Minter Ellison (2007), 20 < 
http://www.minterellison.com/public/resources/file/eb8b310f206db01/RG-AlliancingPaper.pdf> at 12 
June 2008. 
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solely responsible for delivery of the project works to a defined schedule and at an 

agreed price.  

 

By way of contrast, the alliance requires substantially more involvement from 

governments, including maintaining government employees in the alliance team, 

providing government support to the alliance leadership and management teams, 

facilitating alliance relationships and aligning organisational cultures, 75 providing 

employees with additional training,76 and the extra resources needed to develop and 

validate the TOC.77 

 

Using teams that are already conversant with alliancing principles can reduce these 

costs of alliancing,78 though for ‘greenfield’ alliance projects governments will be 

required to fund initial alliance training and fund alliance setup costs.  

 

Consequently, alliances are not recommended for low value projects where the cost of 

administration cannot be appropriately amortised over the value of the project.79  The 

true cost of administering alliance contracts thus appears to be substantially larger 

than for a conventional contract which is devoid of variations, disputes and the need 

for management intervention.  Such a conventional contract is argued to be rare.80  

 

The cost of monitoring contractor performance, administering variations and other 

costs associated with the claimed adversarial behaviour in conventional fixed price 

contracts may be substantial to the extent that these costs rival or even exceed the 

administrative costs of alliances.  Nevertheless, the administrative costs associated 

with conventional contracts largely stem from poor specifications and poor contract 

documentation,81 both of which are capable of being managed. Furthermore, as 

demonstrated in Chapter two, the incidence of disputes in conventional contracts is 

overstated by alliance protagonists.   

                                                 
75 Ross, above n 18, 21; NSW Government, above n 53, [3.1.4]. 
76 Building Contracts Australia above n 41, [64.185]. 
77 See especially, Victorian Government,  above n 18, Ch 5. 
78 Ross, above n 18, 21. 
79 Victorian Government, above n 18, 19. See also, Chapter three. 
80 Ross, above n 18, 1. 
81 Engineers Australia, ‘Getting it right first time: A plan to reverse declining standards in project 
design documentation within the building and construction and industry’(2005), 3 
<http://qld.engineersaustralia.org.au/jetspeed/static/items/2/3209/FinalReport.pdf> at 12 June 2008 
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The alliance therefore places greater demands on government resources and has 

greater associated administrative costs than is the case with well managed 

conventional contracts. This concern is acknowledged in the rapid growth of ‘early 

contractor involvement’ contracts, which capture many of the benefits of alliancing 

but without the attendant need for alliance owner resources.82  It will only be for large 

projects that have significantly undefined or variable project requirements that 

alliance administrative costs may become comparable to those of conventional 

contracts. 

 

Sharing the Cost of Mistakes 

 

A further criticism of alliances in the context of value for money is that in alliances 

governments pay for a substantial component of contractor mistakes.83  Where project 

rework results from an alliance participant’s negligence, governments pay for a 

portion of the rectification costs of these mistakes and any attendant delays. Though 

the ‘gainshare and painshare’ arrangements of the alliance discourage poor 

performance and the likelihood of rework, the presence of the alliance no-disputes 

clause prevents governments from recovery of substantial loses suffered from gross 

negligence or inefficient work practices.84  These costs, or loss of value, are offset 

somewhat as government is afforded the same protection from its own negligence and 

poor performance, such as the delivery of poor specifications or providing 

inappropriate site access.   

 

Given that the majority of the design and construction responsibilities of an alliance 

project will be assigned to non-owner participants, governments will most likely be 

exposed to the ‘costs’ of the no-disputes framework, rather than the ‘benefits’ in the 

context of value for money.  The no-disputes clause does have benefits associated 

with positive alignment of the alliance culture and reduced costs of litigation, though 

                                                 
82 These ECI contracts evolved within the Queensland Department of Main Roads who were concerned 
with the management effort associated with alliances see Roger Quick, ‘Queensland’s ECI Contract’ 
(2007) International Construction Law Review, 3. 
83 Hayford, above n 17, 49. 
84 Ibid 50. 
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establishing whether this value exceeds the cost of paying for other’s mistakes 

remains unanswered.  The emphasis on the need for a no-disputes clause in most 

alliance arrangements suggests that the benefits outweigh the costs, though no 

evidence is available to support this premise. Conversely, there is no evidence to 

suggest that preservation of some form of liability between alliance participants will 

substantially undermine the collaborative nature of alliancing.  

 

The currently overheated construction market (discussed in Chapter two) has 

increased the likelihood that alliances will involve more ‘B-teams’, rather than the 

high performing ‘A-teams’ from industry. There is therefore more likelihood that 

things will go wrong in future alliances and that the no disputes/no liability regime of 

the alliance may no longer be appropriate. Alliance managers must therefore consider 

what costs and benefits are expected with the no disputes regime of alliances when 

selecting procurement options. Currently, no government alliance policy or guidance 

addresses this cost. 

 

Alliances and Insurance 

 

Associated with the cost of ‘paying’ for contractor mistakes and a framework of ‘no 

liability’ is the concern that professional indemnity insurance85 is very difficult to 

obtain or may not be available for work conducted under a pure alliance.  The 

presence of a no-disputes clause in a pure alliance results in alliance partners not 

being liable for any losses (except for wilful default). Consequently, conventional 

liability-based insurance will be ineffective as no liability arises.86 Standard insurance 

policies will therefore offer the alliance owner little comfort and either the alliance 

must obtain special insurance or parties must deviate from the pure alliance, ‘no 

liability’ regime.87   

 

                                                 
85 Public liability insurance also presents unique challenges with alliances, though this is manageable 
and far less a concern than the issue of professional indemnity insurance. See especially; Victorian 
Government, above n 18, 63; See also Chew, above n 17, 329-3,  who describes the benefits of a 
project specific public liability insurance policy 
86 Rehana Box, ‘Why Project Alliances Need New Insurance Products’ (2002) 25 (2) Australian and 

New Zealand Institute of Insurance and Finance, 29.; Hayford, above n17, 50. Chew, above n 17, 329; 
Stephenson, above n 17, [5.3]; Victorian Government, above n18, 63. 
87 Ross, above n 18, 13-4. 



Chapter Six – Alliances and Value for Money  228 
 

 

There is a perception amongst several alliance managers and legal commentators that 

obtaining project specific professional indemnity insurance within a no-liability 

framework is extremely difficult in Australia.88 Should such policies be available, it is 

also perceived that they are prohibitively expensive.89  A response to this perception 

has been the use of self-insurance or deviation from the pure alliance model to 

preserve liability between alliance participants. 

 

Self-insurance may be desirable where design risks are manageable. Furthermore, the 

reimbursement model of the alliance inherently caters for self insurance with the 

designer’s limb 3 compensation being at risk from design errors (see the alliance 

compensation model above, figure 6-2).  The challenge for governments with self-

insurance is with respect to insurance cover after final completion of the project after 

the award of all limb 1, 2 and 3 fees. If latent defects in the design or construction 

elements of the project are discovered after final completion then governments’ 

options for cost recovery are limited, as no liability exists between alliance 

participants.  This may prove highly undesirable where the integrity of the delivered 

project is unable to be fully verified at final completion.   

 

Where self insurance is deemed unsatisfactory, governments can use a hybrid alliance 

with liability preserved between participants.90  Alliances of this type deviate from the 

pure alliance model by maintaining strict liability between government and the 

alliance contractor. This alliance model provides access to standard insurance post-

alliance91 where latent defects may be discovered in the project works.  It should be 

recognised that where liability is maintained between alliance participants, there is 

increased risk that the collaborative nature of the alliance may be diluted,92 as well as 

reduced pressure on the drive toward innovation.93  The acceptance of these costs 

need to be considered in the context of project risk (the likelihood and consequence of 

latent defects occurring) as well as government’s obligations to support the delivered 

works after final completion. 

 

                                                 
88 Stephenson above n 17 , [5.3]. 
89Victorian Government, above n 18, 62; Ross,  above n 18, 14; Chew, above n 17, 329. 
90 Cowan et al, above n 53, 3. 
91 Ibid 4. 
92 Ross,  above n 18, App 2. 
93 Hayford,  above n 17, 50. 
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Despite the continued use of hybrid  alliances  and the pursuit of self insurance, there 

are commonly available insurance products for pure alliances that allow for first party 

claims.  During this study, I interviewed leading insurance brokers and reviewed 

several alliance insurance policies.  The results of this investigation reveal that the 

alliance first party insurance product is as robust as a conventional design and 

construct insurance product with respect to the scope of insurance cover, triggering 

events, insurance run off cover, and protection for delays.  In several areas, the 

alliance insurance policy provides more comprehensive protection than conventional 

insurance products as the alliance policy provides cover equivalent to liquidated 

damages protection.94 

 

My review of these alliance insurance products suggests that these policies have a 

premium and excess comparable with conventional insurance products and that over 

15 alliance insurance policies have been issued to date.  There is no compelling reason 

to adopt a hybrid alliance model for the purposes of obtaining alliance insurance.  

Consequently, the cost of procuring and managing alliance insurance is no worse than 

that associated with a conventional fixed price contract despite the continued use of 

hybrid alliances95 and the perceptions documented in the alliance literature.96 

 

Also worthy of consideration is the issue of government insuring against the risk of 

alliance participants becoming insolvent.  The author is aware of two alliance projects 

where an alliance participant became insolvent. It is inconceivable that an 

administrator of an insolvent alliance participant will adopt ‘best for project’ 

principles. In such circumstances, governments may wish to protect themselves 

against such an outcome.  Contemporary insurance products for conventional 

contracts and alliances do not provide protection for this event.97 

 

                                                 
94 John Davies, ‘Alliance Contracts and Insurance’ paper presented to the Alliancing Association of 
Australasia, Brisbane, 20 February 2008,6, <http://www.griffith.edu.au/centre/slrc/pdf/alliances-
insurance-v4.pdf> at 6 June 2008. 
95 The author is aware of one local government, as recently as April 2007, adopting a project alliance 
for the express purpose of obtaining insurance. 
96 Box, above n 86, 29; Hayford, above n 17, 51; Stephenson, above n 17, [5.3]; Victorian Government, 
above n 18, 63. 
97 Davies, above n 94, 8. 
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Loss of Incentives 

 

Another cost of doing business with alliances is the risk that non-owner participants  

will abandon the alliance once all potential incentive payments are lost. The alliance 

gainshare/painshare arrangements result in a situation where, potentially, a non-owner 

participant may only recover direct costs and project specific overheads.  Should the 

outcomes of an alliance project drop to such low levels of performance then the non-

owner alliance participants have little incentive to achieve project outcomes other than 

to preserve their reputation (which by this stage would probably be quite tarnished)!   

 

Once a non-owner participant is limited to limb 1 reimbursement (or a value close to 

it), there is little motivation to achieve key performance areas or deliver future cost 

savings. As one commentator states: 

 

One of the critical issues uncovered is that contract alliances work well when 

progress is good. However, when a contract falls behind and any bonuses (or 

penalties) have been used up, the incentive for a contractor to perform at optimum 

pace is lost. 98 

 

The claimed success of most alliance contracts in Australia99 suggests that losing 

incentives is not a great risk to project success.  Nevertheless it is foreseeable that 

should an alliance fail markedly then any anticipated value for money may not result 

as the non-owner alliance participants are unlikely to pursue ‘breakthrough results’, 

nor deliver excellence in outcomes. Rather, the non-owner alliance participants will 

want to complete the project as quickly as possible (at the expense of all non-

economic key result areas), so that their resources can be employed on more 

profitable endeavours.  

 

 

                                                 
98 Chew, above n 17, 335. 
99 Claims of alliance successes rely on the fact that alliances typically deliver outcomes 5% below the 
TOC. ‘Success’ is therefore contingent on the difficult task of proving the TOC was a fair estimate to 
begin with. 
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Termination for Convenience 

 

Termination for convenience is usually considered a strength of the alliance contract 

with the alliance owner able to end the contract at any stage (subject to express 

obligations of good faith).100 Furthermore, typical alliance contract termination for 

convenience clauses allow the owner to continue work on the project with other 

contractors.101   

 

Despite the benefits to the owner of such a broad clause, there is a substantial cost 

associated with invoking termination for convenience.  Should the alliance owner 

elect to terminate the contract then they are typically liable to reimburse the other 

alliance participants. The following typical alliance provision illustrates the far 

reaching costs associated with invoking termination for convenience. The costs 

include: 

 

a. Direct Costs and Gross Margin payable in accordance with the Agreement for 

the work carried out prior to the date of termination; 

b. Reasonable costs of Constructional Plant and Materials justifiably ordered by 

the Other Participants for the work under the Agreement, which the Other 

Participants are legally liable to accept, but only if the Materials become the 

property of the Principal upon payment; 

c. Costs reasonably incurred by the Other Participants in the expectation of 

completing the whole of the work under the Agreement and not included in any 

payment by the Principal; 

d. An amount of 2% of the unpaid portion of the Target Cost; 

e. Reasonable and direct costs of demobilisation from the Site, subject to a strict 

duty on the Other Participants to mitigate costs;  

f. Reasonable costs of complying with any directions given by the Principal upon, 

or subsequent to, termination; and 

                                                 
100 Victorian Government, above n 18, 60; Federal government pure alliance, cl 23; State government 
pure alliance, cl 21; Cullen above n 41, Section B ‘Conditions of Contract’ cl 22. 
101 Ibid. 
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g. An amount equal to any amounts which the Principal has previously paid to the 

Other Participants.
 102 

The reimbursement of all costs incurred up to termination is easy to both quantify and 

to justify for payment, since alliances use open book reporting.  The more subjective 

aspects, such as ‘reasonable demobilisation’ and other costs ‘reasonably incurred’, 

will be more difficult to quantify and introduce risks to governments.   

Most alliance contracts provide for the alliance board to determine the costs to be 

awarded post termination.  This demands that termination payouts are agreed 

unanimously between all alliance participants.  At this stage, the incentives to 

maintain positive relationships and operate for the collective good are most likely 

absent. In this situation, non-owner alliance participants will wish to maximise the 

termination payout whilst the alliance owner will seek to minimise such payments.  

While parties would normally be bound by an express provision to negotiate the 

termination payout in good faith,103 once the termination notice is served, parties may 

be absolved from such obligations as the contract is no longer afoot.  

Furthermore, the obligation for non-owner participants to continue to provide open 

book reporting may cease. Government, as the alliance owner participant, requires 

books to remain open during the termination proceedings, and even afterwards, so that 

termination sums may be validated.104 This opportunity could be lost if a termination 

for convenience notice is served.  There is therefore a credible risk that opportunistic 

behaviour of non-alliance participants might result in inflated termination costs which 

are difficult for the alliance owner to quantify.  As it is the alliance board that 

determines the termination payout, the risk of deadlocks occurring also increases. 

Consequently, the unanimity provisions of the alliance agreement may provide a 

leveraging tool for one of the alliance participants to achieve a commercial 

objective105  by thwarting the fair calculation of demobilisation costs.  

                                                 
102 Cullen above n 41, Section B, ‘Conditions of Contract’ cl 22. See also, Federal government pure 
alliance, cl 23; State government pure alliance, cl 21. 
103 Most alliance contracts incorporate an express provision for parties to operate in good faith, see 
Chapter two. 
104 Chew, above n 17, 328. 
105 Stephenson, above n 17,[5.2]. 
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Some conventional contract termination clauses adopt similar wording, such as NSW 

Government’s GC21 General Conditions of Contract, which allows for payment of 

the cost of work incurred, the cost of removing temporary works and the costs of 

materials purchased.106  GC21 also includes an imprecise element for reimbursement 

during termination for convenience as follows: 

costs reasonably incurred by the Contractor in the expectation of completing the 

Works and not included in any other payment by the Principal.107 

Other conventional contracts adopt the calculation of termination sums based on those 

sums, which would be liable to be paid in the event of contract frustration.108  In fixed 

price arrangements, it is far easier to establish what costs would have been incurred at 

the point of termination as there is a fixed sum for completing the works with 

associated schedule payment milestones.109 The alliance, on the other hand, only has a 

target cost for the calculation of termination payouts and this target cost is adjusted by 

non-economic factors which may be difficult to quantify. 

Though alliance open book reporting will facilitate the establishment of costs incurred 

to the point of termination, estimating demobilisation costs may be more complex in 

alliances because alliance participants may have sunk considerable cost into 

developing alliance cultures, with significant training and substantial management 

involvement. These costs must be considered as part of the cost of demobilisation.  

No doubt how the cost of training and cultural alignment is amortised over a project 

will become a subject of debate between alliance participants if termination for 

convenience is invoked. 

                                                 
106 NSW government, GC21 General Conditions of Contract (July 2003), provides a comprehensive 
termination for convenience clause, though AS2124, AS4000, AS4300 are silent on termination for 
convenience. Nevertheless, a termination for convenience clause may be included in the Australian 
Standard suite of contract formats. Termination for convenience clauses are usually present in federal 
government contracts. See, eg, Nicholas Seddon, Government Contracts – Federal, State and Local (3rd 
ed, 2004) 197. Termination for convenience may also be implied in law for government contracts. See, 
eg, L'Huillier v State of Victoria (1996) 2 VR 465, 465 as per Charles and Callaway JJA ‘…the 
contract contained a term, implied by law, reserving to the Government the right not to perform the 
contract if performance would be contrary to the proper exercise of the discretion…’. 
107 NSW government, GC21 General Conditions of Contract (July 2003), cl 78. 
108 Cullen above n 41, ‘Special Conditions of Contract ‘ [13,175]. The payment of sums on contract 
frustration mirrors that for the GC21 payment for termination on convenience. 
109 See, eg, NSW government, GC21 General Conditions of Contract (July 2003), cl 62. 
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In practice, the alliance owner is only likely to terminate the alliance should one 

alliance participant become insolvent,110 or if agreement cannot be reached on the 

TOC.111  Termination for convenience may also be used as a deadlock breaking 

mechanism in extreme cases.  If agreement cannot be made on the TOC then 

termination for convenience will be invoked very early in the project, in which case 

termination sums would be easy to reconcile as no party has incurred substantial 

mobilisation costs. In the case of insolvency, termination sums are limited to the 

remaining non-owner alliance participants. 

Termination for convenience offers the alliance owner participant some significant 

benefits. Conventional contracts provide similar advantages,112 albeit without an 

express duty to operate in good faith in the terms of the contract itself.113  

There is a potential for non-owner alliance participants to behave opportunistically in 

the process of termination for convenience as it is the alliance board that determines 

the termination sum.  This may manifest itself as a hidden cost to government, which 

may influence the value for money proposal of alliances.  The same criticism may be 

made of conventional contracts, as a contractor may load their fixed price with a 

‘contingency fee’ should termination for convenience occur, though termination for 

convenience in conventional contracts generally excludes future profits.114  

Consequently, there may be little to differentiate the advantages and disadvantages of 

alliances and conventional contracts. 

As demonstrated above, the hidden costs associated with alliance insurance and 

termination for convenience are no greater than those costs associated with 

                                                 
110 Alternately, insolvency may be handled within the default provisions of the alliance, where 
insolvency is defined as an act of ‘wilful default’. Victorian government, above n 18, 60. 
111 Ibid. 
112 NSW government, above n 106, cl 78.  Termination for convenience may be invoked without the 
need for the principal to give any reasons. 
113 Apple Communications Ltd v Optus Mobile Pty Ltd (2001) NSWSC 635, (BC200104524) 

Windeyer J held that there is no implied duty of good faith to notify parties of the reasons for invoking 
termination for convenience [19] nor an obligation to consider that party’s performance when invoking 
the termination clause [17]. In GEC Marconi Systems Pty Ltd (t/as EASAMS Australia) v BHP 

Information Technology Pty Ltd, (2003) FCA 50, BC200300200, [753], [920-2],  however, Finn J held 
that termination for convenience must be not be invoked in ‘bad faith’; This is not a settled area of the 
law. See eg, Kellogg Brown Root Pty Limited v Australian Aerospace Limited (2007) VSC 200 [61,73], 
where Hansen  J states that the issue of an implied term of good faith in the invocation of termination 
for convenience is an issue that requires further consideration. 
114 Seddon, above n 106 , 197. 
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conventional fixed price contracts.  By way of contrast, the loss of price competition, 

loss of incentives, costs of administration, and paying for others mistakes are 

substantial costs of doing business with alliances when compared to other 

procurement options.  

These costs detract from the claimed superior value of pure alliances.  In recognition 

of this, several alliance practitioners have attempted to eliminate or reduce these costs 

by deviating from the pure alliance model.  The following section explores how 

modifications have been made to the pure alliance model to address some of the value 

for money concerns listed above.  

Overcoming Pure Alliance Value for Money Concerns 

 

The pure alliance is characterised by a contractual model with no liability between 

alliance participants, selection of alliance participants on primarily non-price criteria, 

and the use of unanimity for all project decisions.115  Though these features are 

claimed to deliver superior value, the arguments presented above demonstrate that the 

costs of these features are high.  Consequently, governments have pursued alternate 

forms of alliance contracts to eliminate many of these disadvantages.   

 

Despite the growth in the use of other alliance models, pure alliances remain the most 

popular and are adopted at all levels of Australian government.116 In particular, the 

Victorian Government’s Project Alliance Practitioners Guide recommends the use of 

pure alliances over competitive alliances.117  Even though pure alliances remain 

popular, significant debate exists on whether these alliances deliver value for money 

compared to other alliance models. The following section explores some of the 

arguments for and against the use of pure alliances when compared to these other 

alliance models.  

 

 

                                                 
115 See chapter 2. 
116 See chapter 2. 
117 Victorian Government, above n 18, 31. 
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Alliances and Price Competition 

 

There is no substantial price competition in the selection of alliance participants in a 

pure alliance.118  The pure alliance target cost is developed after tender evaluation on 

a collaborative basis between alliance participants.  This introduces the dilemma of 

how governments can prove that the target outturn cost represents best value for 

money in the absence of price competition.  The lack of price competition is the 

greatest criticism of the pure alliance model.  

 

Proponents of pure alliances argue that value for money in alliances is demonstrated 

by the historical achievement of target outturn costs.  They assert that alliances have 

typically delivered outcomes very close to the predetermined target cost.119  The 

criticism of this claim is that government is at the mercy of its alliance partners in the 

development of these cost estimates and such targets become a self fulfilling 

prophesy. To paraphrase Lord Caldecote ‘[T]he trouble is that they [the participants] 

mark their own examination papers’.120   

 

Australian government procurement philosophies strongly support the concept of 

using the market to demonstrate and achieve value for money via price competition.. 

‘…[i]t is noted as a general rule, it is highly difficult to determine if one has achieved 

“value for money” in the absence of competitive tendering.’121 The pure alliance 

deviates from this principle and many government procurement managers are 

uncomfortable with the prospect of losing price competition.  This concern has led to 

a deviation from pure alliance principles to an alliance model that introduces price 

competition. 

 

                                                 
118 Some pure alliances consider hourly rates as part of the tender selection process, but the weightings 
applied to these rates are minimal (see chapter seven). 
119 Alchimie, above n 60, 10; Jim Feehely, ‘Is Value Enough to Choose an Alliance?’ (2006), 5 
<http://www.alliancingassociation.org/Content/Attachment/FOM%20-Sept%20-
%20Is%20Value%20Enough%20to%20Choose%20an%20Alliance%20-
%20J.%20Feehely%202007.pdf> at 12 June 2008. 
120 Robert Tricker, Corporate Governance, (1984) 1. 
121 Scott Laycock, ‘Direct Negotiation – Tendering Guidelines and Probity’ (1997) 13 Building 

Construction Law 346, 347. 
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Delivering Value for Money with Competitive TOC Alliances 

 

A reaction to the challenge of demonstrating value for money in pure alliances has 

been the evolution of the competitive TOC alliance (or multiple TOC alliance). 122  

The competitive TOC alliance shares most of the characteristics of the pure alliance; 

but there is one critical difference.  In a competitive TOC alliance, governments select 

alliance participants primarily on a tendered target cost for the alliance project. This 

eliminates the subjective assessment process of the pure alliance. Ultimately, the 

competitive TOC alliance introduces price competition into the alliance. 

 

The competitive TOC process typically involves two short listed alliance participants 

who independently develop a TOC for the delivery of the project.123 This activity is 

normally funded by the alliance owner.124  The alliance owner is thus able to select a 

preferred tenderer based on price competition as well as some of the qualitative 

selection criteria used for selecting pure alliance partners (for example, past 

performance, organisational culture, and tender interview responses). The presence of 

price competition consequently reduces the importance of independent auditors, 

robust owner estimates, and comparisons with similar projects.  Despite these 

benefits, the competitive TOC alliance will result in sunk costs as government has 

paid for the TOC development effort of the losing tenderer.  The costs of such an 

endeavour have been claimed to be up to three percent of the total project budget;125  

however, typical competitive TOC alliance bid costs are below 1.5 percent.126 

 

Critics of the competitive alliance model state that such sunk costs actually 

misrepresent the true cost to governments because, based on the alliance 50:50 

gainshare arrangements, the alliance must deliver a saving of six percent below the 

TOC to recover this maximum three percent sunk cost.127 This is a mischievous 

criticism of the competitive TOC process, on two levels.  First, it ignores the 

                                                 
122 Cowan et al, above n 53, 5; Victorian Government, above n 18, 15. 
123 Cowan et al, above n 53, 5. 
124 Alchimie, above n 60, 10. 
125Ibid.  
126 For example the Tugun Bypass alliance bid costs were approximately one percent; QLD 
Government Public Works Committee, ‘The Tugun Bypass Project’ Report 97, (2007), 32. The 
author’s case study of a competitive TOC alliance also confirms that the tendering costs are between 
one and 1.5 percent of the project cost for each tenderer. 
127Alchimie, above n 60, 10. 
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treatment of the additional costs incurred by pure alliances; and second, it fails to 

recognise the benefits provided from the losing tenderer’s design.   

 

The pure alliance incurs additional costs in the auditing and validation of the TOC 

when compared to competitive TOC alliances.128  None of the competitive alliance 

critics suggest that pure alliance administrative cost should be doubled in the same 

manner as competitive TOC sunk costs. It is therefore more appropriate to treat a sunk 

cost as its true value rather than trying to convert such costs to ‘opportunity costs’, as 

some commentators attempt to do, and explicitly recognise that pure alliances incur 

greater administrative costs after tender selection when compared to competitive TOC 

alliances. 

 

Though the sunk costs of competitive TOC alliances are significant, these costs may 

be recouped.  As governments pay for the development of the TOC, all foreground 

intellectual property of the losing tenderer’s design may be exploited to refine and 

amend the winning alliance tenderer’s design. During my case study of a competitive 

TOC alliance, the government tender evaluation team stated that there were 

substantial savings realised from the exploitation of the losing tenderer’s design 

efforts.129  A recent audit of a competitive TOC alliance also demonstrates that the 

losing tenderer’s design led to savings that exceeded the tenderer’s development costs 

(sunk cost paid by government) by $3 million.130  In several areas, the alliance 

literature has therefore substantially overestimated the sunk costs of competitive TOC 

alliances and under reported their benefits.131 

 

In addition to pricing issues, there are substantial differences in the qualitative 

benefits and costs of competitive TOC alliances. The competitive TOC alliance model 

is subject to great criticism as such a model may diminish the alliance culture of 

collaboration, reduce innovation during construction132 and increase the project 

                                                 
128 Conversely, government must increase resources to manage the two bidding teams during the 
competitive process. 
129 John Davies, ‘Wetalla Wastewater Treatment Plant – Case Study’ (2006) 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 12 June 2008. 
130 Queensland Government, Public Works Committee, ‘The Tugun Bypass Project’ Report 97, (2007), 
32. 
131 Ross, above n 18, 19; Alchimie, above n 60, 9-10. 
132 Darrell Whitt, ‘ Opportunities for Innovation in Two Alliance Models’, 3 
<http://www.mwhglobal.com.au/Files/DWhittpaper.pdf> at 12 June 2008; Contra, Victorian 
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duration (since the competitive TOC alliance increases the time taken to complete 

tender evaluations) when compared to pure alliances. 133  

 

Despite these disadvantages there are several qualitative benefits of competitive TOC 

alliances.  The competitive TOC model allows the owner to see each tenderer operate 

‘in action’ so that a more robust assessment can be made of the capabilities of each 

tenderer before selection. One respondent to my interviews recognised the importance 

of viewing the alliance tenderers in the tender evaluation phase as follows: 

 

With a competitive alliance we spent most of our time with the engineers and  

managers rather that with the marketing personnel of the company as we would 

have done in a pure alliance.134 

 

The competitive TOC alliance also satisfies the political imperative of setting the 

project cost in an arms-length environment, thus absolving governments from the 

challenge of demonstrating that the TOC is a fair estimate of the project value.  The 

competitive TOC alliance model may also reduce the risk of a challenge from losing 

tenderers to the alliance selection process (see Chapter seven). With greater reliance 

upon quantitative selection criteria, governments will be better able to demonstrate 

fairness in the tender selection process when compared to the mainly qualitative pure 

alliance selection process.  This will also facilitate alignment to the Australia/US Free 

Trade Agreement principles. In particular, competitive TOC alliances place 

substantial emphasis on past performance and this emphasis is more complaint to 

Article 15.7 of the Australia/US Free Trade Agreement, which states that parties may 

not: 

 impose the condition that, in order for a supplier to participate in a procurement, 

the supplier has previously been awarded one or more contracts by a procuring entity 

                                                                                                                                            
Government, above n18 , App 3 which states that competitive TOC alliances are more likely to 
promote innovative solutions earlier so that the TOC may be driven as competitively low as possible. 
133 See, eg, Ross, above n 18, 19; Alchimie, above n 60, 9-10; Contra, Mike Montefiore ‘The Burnett 
Dam Alliance’ (paper presented at the International Quality and Productivity Center Conference, 
Sydney, 2005), who argues that pure alliances may introduce conflict in the TOC negotiation phase as 
price tension is between owner and non-owners, whereas in a competitive alliance, price tension is 
between industry participants. 
134 Interviewee A. 
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of that Party or that the supplier has prior work experience in the territory of that 

Party.135 

 

Similarly, Competitive TOC alliances are more ameniable to Australia/US Free Trade 

Agreement Article 15.9 , treatment of tenders and awarding of contracts, which 

demands ‘procedures that guarantee the fairness and impartiality of the procurement 

process.’136 

 

The introduction of price competition clearly overcomes many of the pure alliance 

disadvantages. How, then, do procurement managers perceive the benefits and cost of 

pure and competitive TOC alliance? 

 

Comparison of Competitive Alliances and Pure Alliances 

 

Both pure and competitive TOC alliances are used extensively by Australian 

governments.  Which alliance, then, offers the best value?  The answer to this 

question is difficult to resolve since value is a subjective term and governments apply 

inconsistent weightings to procurement option selection.  The following section 

explores how various stakeholders perceive value and attempt to justify their 

procurement options. 

 

Pure alliances were employed by the public sector in Australia two years prior to the 

use of the first government competitive TOC alliance.  Unsurprisingly, the number of 

pure alliances used by Australian government is larger than the use of competitive 

TOC alliances.  My demographic analysis of alliances reveals a total of 34 pure 

alliances used by governments compared to 14 competitive TOC alliances.137  My 

interviews confirmed that most alliance respondents were content with their form of 

alliance contract, be it pure or competitive TOC.138  There is no evidence to suggest 

                                                 
135 Australia/US Free Trade Agreement 15.7.2(b). 
136 Ibid, 15.9.1. 
137 John Davies, ‘Alliance Demographics’ (2007) 
http://www.griffith.edu.au/centre/slrc/pdf/Preliminary_Results.pdf 
138 Only two respondents stated that they would use an alternative alliance model. One respondent 
stated that they would reject a pure alliance in lieu of a competitive TOC alliance, whilst the second 
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that there is a likely to prefer either pure or competitive alliances.  What my 

interviews and surveys did reveal is that for pure alliances, participants were far more 

concerned with the challenge of demonstrating value for money compared with 

competitive TOC alliances. 

 

Though pure alliances introduce challenges in demonstrating value for money, it is 

claimed that the pure alliance framework offers benefits that are absent in competitive 

TOC arrangements.  The literature claims that pure alliances provide the best means 

of developing positive alliance behaviours, avoiding adversarial behaviour in the 

bidding process, offering shared ownership of the TOC with the alliance owner, 139  

and reducing tendering costs.140  All interviewees recognised the value provided from 

at least one of these benefits. 

 

During my interviews and case studies, a further reason emerged for using pure 

alliances instead of competitive TOC alliances.  Industry is more likely to bid on a 

pure alliance than a competitive TOC alliance.  The pure alliance is therefore more 

likely to be used as a tool to capture industry participation rather than for the benefits 

of this procurement option claimed by the literature.  A leading facilitator of alliance 

contracts, Project Control International (PCI), recognises the danger of this approach: 

 

A recent trend observed by PCI is increased interest in alliancing as a means of 

attracting industry participation at a time when resources are in very high demand. 

Whilst there may be some merit in logic to this approach, PCI believes that this alone is 

not sufficient reason to use an alliance and may even increase the risk of using an 

alliance!141 

 

Pure alliances thus offer the claimed benefits of improved innovation, collaboration, 

reduced tender costs and increased likelihood of capturing industry participation. 

How, then, do alliance managers consider the benefits and costs of competitive TOC 

alliances? 

                                                                                                                                            
respondent stated the opposite, ie. they would prefer a pure alliance in lieu of a competitive TOC 
alliance. 
139 Victorian Government, above n 18 , App 3; Ross, above n 18 , 19. 
140 ‘Target Outrun Cost: Demonstrating and Ensuring Value for Money’ (2004) 10. 
141 John Purcell and Jim Ross, Project Control International, ‘Project alliancing – not a universal 
panacea’ (2005) Engineers Australia 09 June 2005. 
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My interviews explored some of the costs of competitive alliances and in particular 

the sunk costs associated with funding multiple bids.  No competitive alliance 

participants identified funding bids as a problem. Rather, alliance managers 

acknowledged these sunk costs as an investment cost, as the losing bidder’s design 

effort was typically reused to some extent by the winning tenderer.  Alliance 

managers involved in competitive TOC alliances also rejected the claims that 

competitive TOC alliances risk the loss of collaboration and innovation.  The major 

criticism made of competitive TOC alliances was the excessive effort required of 

governments to conduct tender evaluations. This was because governments had to 

provide staff within two design teams rather than just the one associated with a pure 

alliance.   

 

Interviewee findings therefore neither confirm nor reject the proposition that pure 

alliances are superior to competitive TOC alliances, or vice versa.142 What interviews 

did confirm is that pure alliances are more attractive to industry, but that these 

alliances are less likely to demonstrate value for money.  This latter shortcoming of 

the pure alliance has led to the development of a program of alliances. 

 

Programs of alliances 

 

Competitive TOC alliances offer the advantage of demonstrating value for money far 

better than a pure alliance.  Recent initiatives have been introduced by governments to 

improve the demonstration of value for money in a pure alliance. This has resulted in 

the development of a program of alliances. 

 

A program of alliances involves breaking down a major project into separate parts.  

Each part is treated as a separate project.  In a program of alliances, alliance 

participants are selected via the pure alliance selection process.  Hence, for the first 

stage of the alliance, there are no market forces demonstrating that the price is right.  

                                                 
142 Of the 12 pure alliance interviewees, only one stated that they would prefer to use a competitive 
TOC alliance in the future. Of the 11 competitive TOC alliance interviewees, only one stated that they 
would prefer to use a pure alliance in the future. 
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The novel concept of the program of alliances is that the second stage of the project 

uses the actual outturn cost of the first stage of the project as the target costs for the 

second stage and so on.  This effectively ‘bootstraps’ the alliance target cost between 

project stages. In this arrangement the first alliance project may not adequately 

demonstrate value for money; rather, it is the subsequent alliance projects in the 

program that provide greater certainty that the target cost is set fairly.  My case study 

on the Barklay Highway program alliance demonstrates the effectiveness of this 

approach.143 This alliance program involved three separate projects and the actual 

outturn costs for specific activities (earthworks, subgrade preparation, and gravel 

production) were used as the target costs for subsequent phases. 

 

Based on alliance interview responses and case studies, I am unable to state whether 

the pure or competitive alliances offer best value for money simply because value 

cannot be consistently defined. Competitive TOC alliances certainly provide a better 

way of offering a benchmark for establishing value for money – by using the ‘market 

price’ for establishing value, consistent with government’s goal of pursuing price 

competition,144 but whether this translates to actually delivering value  

for money remains a separate question.  There is no objective test to establish whether 

a pure alliance or conventional fixed price contract could have delivered the same 

outcomes faster and cheaper. 

 

As I previously demonstrate, value for money is a nebulous concept.  It can be 

manipulated to support the selection of any procurement option.  For example, a 

government organisation can successfully argue that value for money is primarily 

delivered by facilitating a rapid tender selection process, reducing disputes, aligning 

goals, catering for complex stakeholder issues, sharing risks, and providing open book 

costing information. In this case, the pure alliance is the obvious choice for 

progressing a project.  That same government organisation, though, could also argue 

that value for money is defined as pursuing open and fair competition, and the 

elimination of the need for complex external auditing and validation.  The adoption of 

this approach would most likely result in the selection of a competitive TOC alliance 

                                                 
143 John Davies, ‘Split Rock Inca Case Study’ (2006) 
<http://www.griffith.edu.au/centre/slrc/pdf/split_rock_v5.pdf> at 31 July 2008. 
144 See, eg, Commonwealth Procurement Guidelines above n 2, 4.2. 
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or even a fixed price contract. Both arguments are defensible from criticism, as there 

appears to be little science, in the author’s opinion, in government decision-making.  I 

therefore conclude that it is a fool’s errand to argue that the pure alliance delivers 

better value for money than a competitive TOC alliance or vice versa.   

 

Conventional Contracts and Value For Money 

 

Whether alliances deliver value for money or otherwise is also contingent on whether 

other contracting methods are more capable of delivering value for money.  To 

summarise, alliances are expected to deliver better value when collaboration is needed 

between government and industry, complex stakeholder interactions are envisaged, 

where there is a need to foster innovation, where risk sharing is required, and where a 

culture of ‘no disputes’ is warranted.  Unfortunately, projects are unlikely to lie on 

either end of the spectrum for either needing an alliance or a conventional fixed price 

contract; rather, projects will comprise some elements that are suited to alliance 

arrangements with others more appropriately managed with conventional contracts.  

The NSW Government’s Procurement Methodology Guidelines for Construction 

attempts to facilitate the selection of the best procurement method (and hence value 

for money) by providing a checklist of project characteristics that can be scored each 

for alliancing, design and construct, managing contract formats etc.145  It is left to the 

discretion of individuals to weight each criterion and this adds substantial subjectivity 

to the procurement option selection process.   

 

Consequently, the selection of alliancing or conventional contracting options is 

subject to manipulation of weightings in which any outcome can be determined a 

priori and be ‘proven’ to deliver best value for money.  Similar to my arguments 

about the relative merits of pure and competitive TOC alliances, the intangible 

definitions of value for money provide a difficult environment to support the selection 

or otherwise of alliancing since other contracting methods (for example, schedule of 

rates contracts) could provide equal value.   

                                                 
145 NSW Government,’ Procurement Methodology Guidelines for Construction’ (2005) Appendix 1, 
<http://www.construction.nsw.gov.au/docs/cppm/Procurement%20Methodology%20V1-200502.pdf> 
at 13 May 2007. 
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Furthermore, the hidden costs of alliances exacerbate the difficulty in making value 

for money assessments.  Uncertainty in value measurement is also introduced when 

government’s political and social objectives influence decision makers.  Given any set 

of circumstances, it is difficult to argue that an alliance provides better value for 

money over a fixed price contract, or vice versa.  Just because an alliance delivers 

claimed superior outcomes does not imply that those claimed outcomes could not 

have been achieved with a well managed fixed price contract.   

 

It is not possible to conduct a controlled experiment in which the same project is 

performed with both an alliance and fixed price contract so that the value of each can 

be compared; rather, the best governments can achieve is the identification of risk and 

known project circumstances and the selection of a procurement option that best fits 

that government’s risk profile.  This process will be subjective and only be capable of 

facilitating the demonstration of value for money at the time of procurement option 

selection. It may transpire at the completion of the project, after new risks have 

eventuated, that whilst the contracting method selected was originally most likely to 

deliver value for money it did not actually do so at project completion. 

 

Perceived success as evidence of Value for Money? 
 

A final consideration of the value for money conundrum associated with alliances is 

the fact that alliances are claimed to be very successful. Alliance protagonists state 

that alliances deliver outcomes very close to target costs, deliver projects on time, and 

to superior quality.  The argument here is that it is the alliance that delivers these 

benefits, and these benefits cannot be achieved with conventional fixed price 

contracts. There is a causation fallacy associated with this argument.  

 

Alliance proponents cite overwhelming evidence suggesting that alliances deliver 

superior outcomes.146  These claims cannot be substantiated because ‘superiority’ is 

defined by the alliance itself, through the TOC.  Furthermore, the success factors of 

                                                 
146 Ross, above n 18; Walker et al, above n 64, 61-8; John Gallagher, ‘Project Alliancing – Creating the 
Possibilities’ (2003) in The Building Economist September 2003, 24; Alchimie, above n 60, 10-11. 
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alliance projects are unlikely to be related to the form of contract at all. For example, 

the claimed success of alliancing may be a result of the quality of the team placed on 

that project coupled with the extensive management oversight attendant with alliances 

and the high profile projects associated with these contracts.147  Thus a project may be 

a ‘success’ not because it was an alliance, but because it had good people undertaking 

the project.  The skills of personnel applied to a project will clearly influence 

outcomes, since ‘the most skilfully drafted contract and the most sophisticated 

pain/gain framework will not lift an ordinary team to outstanding results’.148   

 

Alliances typically rely on the use of ‘A-teams’ where the best and brightest are 

applied to a project. Success in an alliance is therefore highly likely.  Stephenson 

acknowledges this by identifying examples where extreme risks of a negative type 

have been allocated to contractors with resounding success whilst, by way of contrast, 

there are numerous examples of equitable risk sharing ‘alliance’ contracts that have 

been failures. 149 Stephenson further argues that the ‘defining element’ of project 

success is most likely the management skills employed rather than the legal structure 

of the contract.150 The following response from my interviews reinforces this point: 

 

alliances will succeed with good people but same is true of any contract 

…Government tend to put whoever is available onto the alliance and this is a big 

risk to alliance performance.151 

 

Consequently, the success of pure alliances is likely a result of the high calibre 

candidates employed in such arrangements.   

 

A further fallacy associated with the claimed success of alliances is in ignoring the 

reasons why conventional fixed prices contracts fail.  As demonstrated in Chapter 

two, conventional contracts tend to fail because of poor contract documentation and 

inappropriate risk allocation.  The success of alliances is not so much a result of the 

                                                 
147 My interviews revealed that the governments recognised the non-owner alliance teams to be the ‘A-
teams’ of industry, which is the best available team. 
148 Rory Brennan, ‘Rewarding Performance: Sydney Water’s Journey’ (paper presented to the 
International Quality and Productivity Centre Conference December 2005). 
149 Stephenson, above n 17, [5.1]. 
150 Ibid. 
151 Interviewee F. 
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form of the contract but rather the process used to identify risk and develop project 

costs.  In conventional fixed price contracts, tenderers are provided with little, if any, 

resources to develop bids and are often afforded little time to develop these bids. By 

way of contrast, in a pure alliance, the successful tenderer gets to develop the TOC 

and project schedule in as much time as they wish and this activity is funded by the 

principal. It should be no surprise, then, that this process results in an achievable 

target cost for the project compared to procurement options that provide insufficient 

time and money for contractors to develop their bids. 

 

Conclusion 
 

Value for money is a key component of public sector governance common to all 

levels of government.  Nevertheless, the nebulous definitions  of ‘value’ and the 

inconsistent methods by which value is measured makes any value comparison 

between procurement options difficult.  Thus, whilst the debate between the relative 

merits of competitive TOC alliances, pure alliances, and conventional contracts rages 

on, the wily procurement manager can simply adopt selection criteria that justify any 

decision they make.  Furthermore, independent of the selection criteria used, the same 

decision maker can adopt expected value, least regret, or minimax decision-making 

rules to justify whatever outcome they wish.   Consequently, value for money 

decisions are very easily manipulated and any final decision can be justified without 

criticism.    

 

Even if value can be clearly defined and measured, the proponent of pure alliances has 

a more difficult task in demonstrating that value is being delivered as there are no 

competitive tensions proving that the ‘price is right’.  Competitive TOC alliances 

address this shortcoming but these same competitive tensions may dilute the value of 

alliance collaboration and such strategies may be unsuited to regional projects with 

limited competition.  The use of programs of alliances mitigates these concerns, albeit 

not all projects may be suitable for delivery under an alliance program structure. 
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Whilst the NSW government has adopted selection guides for various procurement 

options,152 other state governments, the federal government, and local governments do 

not appear to apply consistent principles for procurement option selection.  There is 

no guidance provided by any Australian government on how to treat the hidden costs 

and benefits of alliances discussed in this chapter, nor on what risk profiles should be 

selected in procurement option selection.  To improve the integrity of government 

decision-making in procurement option selection, a robust and repeatable process is 

required to ensure; risk is treated consistently and transparently and all project costs 

and benefits are considered.153 

 

Demonstration of value for money with a repeatable and reproducible framework also 

supports fairness in the tender selection process. As we shall see in the next chapter, 

the pure alliance is less likely to support this objective in tender evaluations. 

 

 

 

 

 

 

 

                                                 
152 NSW Government, above n 29. 
153 The author’s development of a better procurement guide for the Queensland Government, addresses 
many of the procurement guide shortcomings identified in this chapter. Queensland Government, Chief 
Procurement Office, Better Purchasing Guide ‘Relational Procurement Options - Alliance and Early 
Contractor Involvement Contracts’ (2008). 
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Chapter Seven - Alliances and the Tender Selection 

Process 

 

‘Politics is not the art of the possible. It consists in choosing between the disastrous 

and the unpalatable.’ 

 -  John Kenneth Galbraith1 

 

Introduction 

 

So far this study has explored the governance arrangements for alliances and how 

alliances are less likely to meet the objectives of accountability, integrity, 

transparency, and value for money. This chapter continues upon this theme by 

exploring the process governments use to select alliance participants during tender 

evaluations.   

 

While governments may overcome the significant hurdles in demonstrating that the 

alliance is the most appropriate procurement option for a given set of circumstances, a 

subsequent challenge is to demonstrate that government’s preferred alliance tenderer 

is the right team for the job, and can deliver better value for money than the losing 

tenderers. This is a formidable problem with a pure alliance, because in this alliance 

model there are no tendered schedules or project costs used to select tenderers.  How, 

then, do governments satisfy themselves that they have picked the right alliance team 

in the absence of price competition?  

 

To address this question, this chapter first defines the objectives of the tender 

selection process and the tender evaluation rules applicable to federal, state, and local 

governments. This includes the relevant procurement legislation and policy as well as 

court developed principles relevant to tendering.2   

 

                                                 
1 Letter, March 2, 1962, to President Kennedy reproduced in Anthony Davis, Everything you should 

know about Public Relations (2003) 149. 
2 Fidelma White and Katheryn Hollingsworth, Audit, Accountability and Government (1999) 24. 
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With the tendering environment defined, this chapter examines the tender processes 

used for pure and competitive alliances, based on the alliance literature,3 and the 

findings from my case studies and interviews.  A comparison can then be made 

between the tender selection features of conventional fixed price contracts and 

alliances. This comparison reveals that alliances create tender selection problems in 

several areas. First, pure alliances place significant emphasis upon subjective 

assessment criteria in tender selections. This compromises governments’ objectives of 

providing repeatability and reproducibility in tender selections. Second, alliances 

(both pure and competitive) require significant resources from governments in the 

tender selection process. Third, pure alliance tender selections, by virtue of their 

emphasis on non-price selection criteria, increase the risk of challenges from losing 

tenderers. Fourth, pure alliance tender representations provide no information 

whatsoever as to what the project will cost or how long it will take to deliver.  

 

This chapter concludes that governments will face difficulty when adopting pure 

alliance tender selection processes, because it is exceptionally difficult to demonstrate 

fairness in such arrangements and there is substantial reliance on the integrity of 

tenderers to achieve value for money.4  To phrase this less charitably, the tendering 

process of pure alliances significantly increases the likelihood and consequences of 

tenderers lying. 

 

The Aims of Tendering  

 

The aims of a government tender selection process are twofold.  First, governments 

aim to solicit goods or services that represent and deliver best value for money.  

Second, governments must promote fairness and access to contractors in a free 

market.5  The former objective of delivering value for money not only requires 

                                                 
3Andrew Chew, Alliancing in Delivery of major infrastructure Projects and Outsourcing Services - An 

Overview of Legal Issues (2004) 21(3) International Construction Law Review 320. 
Owen Hayford ‘Ensuring your Alliance Contract is Legally Sound’ (2004) 99 Australian Construction 

Law Newsletter 45. 
4 Pure alliances also place greater reliance on the integrity of government officials.  Alliance thus may 
increase the likelihood of corruption. A response to this is the significant emphasis placed on probity 
audits in alliances (see chapter six).  
5 Nicholas Seddon, Government Contracts – Federal, State and Local (3rd ed, 2004)  256. This second 
objective of tendering also has implications for delivering value for money. Only by promoting open 
and fair competition can government expect to receive competitive quotations.  If the tendering process 
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governments to obtain detailed quotations, but also to ensure the tender process itself 

uses minimal resources and is completed as quickly as practical. This immediately 

generates conflicting requirements. Detailed quotations require governments to obtain 

as much information about tenderers as possible. This minimises uncertainty and 

consequently maximises the likelihood of delivering superior value.6 Obtaining 

detailed information about tenderers, though, comes with a schedule and cost penalty 

to the project.  Delivering value therefore creates tensions between maximising 

tenderer information and minimising tender costs and schedules. The following 

examples illustrate these tensions by analysing the two objectives. 

 

To maximise the receipt of detailed information from tenderers, governments may 

issue an unrestricted expression of interest to gauge market capabilities for the 

delivery of a project.  Following this, governments may short-list two or three 

tenderers and provide funding for each tenderer to produce a concept design for the 

proposed project.  Tenderers subsequently deliver their concept designs with a fixed 

price and delivery schedule which governments use to discriminate between 

tenderers. This process provides government with considerable information of 

tenderer capabilities and certainty on the outcomes of the project.7  Despite these 

benefits, there is the substantial cost of increased tender evaluation duration and the 

associated administrative cost of tendering itself.  This tendering process also places 

substantial demands on industry to prepare detailed tender responses with no 

guarantee that they will win the tender.  

 

A contrasting tendering philosophy may require governments to avoid detailed 

information and certainty by adopting a quick and cheap tender evaluation.  In this 

instance, governments may issue a restricted tender and conduct a tender evaluation 

against non-price criteria such as tenderer capabilities, company culture, and past 

performance.  This is a relatively fast process and involves minimal resources from 

                                                                                                                                            
is perceived as unfair then governments may be faced with ‘no-bid’ situations or inflated tenders that 
clearly will not deliver value. 
6 Superior value will only result where there is no market failure.  The presence of monopolies or 
lessened competition thwarts the claim that detailed tender information will deliver value. 
7 The criticism of this claim is that cheapest is always not best and therefore price competition benefits 
are overstated.  By way of contrast, I argue in Chapter two that with vigorous specifications, clearly 
defined responsibilities and robust risk allocation, the cheapest fixed price should represent best value. 
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industry.8   Unfortunately, such a process does not provide substantial information 

against which governments can base meaningful decisions.  In particular, the project 

delivery price and schedule only becomes apparent after tender selection.  

Furthermore, this tender process places substantial reliance on tenderer 

representations and not the guarantees associated with the tender selection process 

described previously.9   

 

The availability and capabilities of industry also need to be considered when selecting 

tendering options.   Minimising the resources used in tendering is a substantial 

concern in the current Australian construction and engineering market where there is a 

substantial undersupply of contractors (see Chapter two). The increasing size of 

government contracts, both in number and value, is also placing pressures on 

industry.10 There is consequently a requirement for reducing efforts in tendering so 

that scarce resources can be applied to actually delivering projects.11 Tendering costs 

and the subsequent impacts on industry are therefore a significant consideration when 

governments select procurement options. 

 

Other than delivering best value for money, the second objective of tendering is to 

ensure that the tender process itself is fair and eschews anti-competitive behaviour.  

This is becoming increasingly important with the rising value and number of 

government contracts.12  Government tenders must satisfy the supplier community 

that government’s procurement policies are impartial.13 Furthermore, governments 

must demonstrate the effective use of public funds to all government stakeholders, 

especially tax payers. As demonstrated later in this chapter, pure alliance tenders are 

less likely to demonstrate fairness in tender selections when compared to conventional 

                                                 
8 Derek Walker and Keith Hampson, Procurement Strategies: A Relationship-based Approach (2003) 
90. 
9 The guarantees of fixed price contracts manifest themselves in the forms of fixed contract values, 
warrantees, and liquidated damages 
10 See especially, the Construction Forecasting Council’s projections <http://www.cfc.acif.com.au>; 
Chapter two. 
11 See especially, Norm Augustine, Augustine’s Laws (6th ed, 1997) law xxxvi, ‘The thickness of the 
proposal required to win a multimillion dollar contract is about one millimetre per million dollars’. 
12High value tenders increase the likelihood of collusive tendering and other anti-competitive practices. 
See, eg, John Dalrymple, ‘Cost of Tendering: Adding Cost Without Value?’ (Cooperative Research 
Centre Construction Innovation Conference, Clients Driving Innovation: Moving Ideas into Practice, 
Surfers Paradise, 2006) 5-6 < http://2006conference.crcci.info/> at 14 November 2007. 
13 Senate Finance and Public Administration Committee, Contracting Out of Government Services, 
Second Report (1998) ch 2. 



Chapter Seven - Alliances and the Tender Selection Process 253 

 

fixed price contracts.  The following section explores the tendering rules applied to 

governments and how these rules represent the overarching tendering objectives 

discussed above.   

 

The Tender Selection Environment and Rules  

Government tender selection processes are functions influenced by public policy, 

legislation, and the common law.  There are express limits on what governments can 

and cannot do during tender evaluations. There are also more subtle influences on the 

process, driven by public policy objectives.  This tendering environment and rules 

apply equally to alliances and conventional contracts.  What this study reveals is that 

there is far greater scope for inappropriate political interference in pure alliance tender 

evaluations, because alliance contracts rely on more subjective selection criteria than 

is the case with conventional fixed price contracts.   

 

The following section examines this tendering environment for governments by 

exploring how public policy objectives manifest themselves in tender selection 

criteria, what the scope is for inappropriate political interference in tender evaluations, 

what legislation and regulations apply to tendering, and how the courts have dealt 

with the government tendering processes. By defining this environment, it is shown 

that while pure alliances generally comply with many of the express rules governing 

tender selections, they are less likely to satisfy the tendering goals of demonstrating 

fairness and value for money. 

 

Tendering and Public Policy Objectives 

 

The inclusion of public policy objectives in tender selection criteria exacerbates the 

challenge of measuring value in tender evaluations.  Quite often, tender selection 

criteria encompass objectives that are not directly related to project delivery; rather, 

they are included to promote broader government objectives such as local industry 

involvement or improved Indigenous employment.   Since there is no consideration of 

price or schedule in pure alliance tender evaluations, there is likely to be greater 

reliance of these public policy objectives when compared to conventional fixed price 
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contracts.  What, then, is the scope for abusing public policy selection criteria to 

influence tender outcomes?  

 

Public policy objectives often appear in government request for tender selection 

criteria.  Typically, selection criteria are included to promote the regulation of 

industry, prohibit monopolies, and encourage competition.14   For example, 

governments may adopt rules to prevent one market participant from gaining too 

many contracts.15 Conversely, governments may encourage industry consolidation or 

the creation of oligopolies for strategic purposes.16 Government’s commitment to the 

support of small to medium enterprises is also reflected in tendering policies.  For 

example, some governments require head contractors to award a set amount of project 

work to smaller sub-contractors.17   

 

In addition to promoting competition in tendering, government request for tenders 

often include selection criteria based on social objectives. These typically include 

improving indigenous employment,18 environmental objectives,19 and community 

                                                 
14 Robert Baldwin and Martin Cave, Understanding Regulation: Theory Strategy and Practice (1999) 
46-7. 
15 This is not only for discouraging monopolies but also ensuring one contractor does not over extend 
itself in the market, thus compromising its ability to deliver value to governments; See also, National 
Competition Council, ‘Compendium of National Competition Policy Agreements’ (1998)  
<http://www.ncc.gov.au/pdf/PIAg-001.pdf> at 8 June 2008 which incorporates several principles 
binding the Commonwealth, States and Territories in matters relating to competitive neutrality and 
public monopolies. 
16 The implementation of Industry Sector Plans is an example of this. See, eg, Australian Government, 
Department of Defence ‘Naval Ship Building and Repair Sector Plan’ (2002) section xv, which calls 
for sole source contracting using alliancing; see also Australian Government,  Department of Defence, 
‘Australian Defence Aerospace Sector Strategic Plan’ (2003) 7, which calls for the consolidation of the 
aerospace industry into a small number of large prime contractors supported by small to medium 
enterprises. Nevertheless, strategic sector plans calling for consolidation are rare and are limited to 
niche industries where governments have a captive market, such as the defence and security industries.  
17 See, eg, Queensland Government, State Development,’ Local Industry Policy’ (2005); NSW 
Government, Policy Statement, NSW Government Procurement (1999) 16. 
18 Australian Government, Department of Employment, Workplace Relations ‘Indigenous 
Opportunities’ 
<http://www.workplace.gov.au/workplace/Publications/Legislation/CommonwealthProcurementGuidel
ines.htm> at 18 August 2008 mandates the consideration of indigenous employment for construction 
projects in excess of $6million;  NSW Government, ‘Aboriginal Participation in Construction 
Guidelines’ (2001) 7;  Queensland Government Department of Employment and Training, ‘Indigenous 
Employment Policy for Queensland Government Building and Construction Contracts’ (2004) 
<http://www.trainandemploy.qld.gov.au/resources/funding_tenders/pdf/full_iep.pdf> at 17 June 2008. 
19 NSW Government, ‘Tendering Guidelines’ (2006) 51 
<http://www.managingprocurement.commerce.nsw.gov.au/nsw_government_guidelines/tendering_gui
delines.pdf > at 17 June 2008; Queensland Government, ‘State Purchasing Policy’ (2004) 5. 
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service obligations.20  These objectives may appear as specific tender selection 

criteria, as a minimum requirement to be deemed successful (a go/no-go criterion), or 

may yield a score to compare against competing tenderers. 

 

These public policy selection criteria apply equally to conventional contracts and 

alliances, but the absence of price competition in pure alliances places greater 

emphasis on these non-price tender selection criteria.  Consequently, there is a greater 

likelihood that governments will use public policy objectives as a means to 

discriminate between tenderers in a pure alliance.   This increases the scope for 

inappropriate political interference, but raises the question: what is the likelihood that 

governments will actually exercise inappropriate interference in tender selections? 

 

Political Impartiality in Tendering 

Pure alliances place substantial emphasis on more subjective tender selection 

criteria than is the case with fixed price contracts.  As argued above, this 

increases the scope for political interference in alliance tender selections. How 

likely is this? 

Governments must demonstrate that they are impartial in tendering and treat all 

tenderers fairly. Finn observes that:  

Government are sensitive to the need to demonstrate the integrity of the process of public 

administration and the impartiality of officers and agencies of government.
21

   

What then do we mean by fairness and impartiality?  Just how far can 

governments go to pursue their own political agendas (such as election 

promises) above the delivery of value for money?   The following section 

describes what standards the courts have set with respect to government 

decision-making and electoral favouritism. This provides useful insight into 

how far elected officials can meddle in the affairs of tendering. 

                                                 
20 Victorian Government, Department of Treasury and Finance, ‘Best Practice Advice -Bid Analysis’ < 
http://www.vgpb.vic.gov.au/CA256C450016850B/WebObj/bidanalysisbestpracticeadvice050304/$File
/bid%20analysis%20best%20practice%20advice050304.doc> at 18 June 2008. 
21 Paul Finn, ‘Integrity in Government’ (1992) 3 Public Law Review 247. 
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The spectre of pork barrelling22 has the potential to tarnish the integrity of the 

tendering process. Pork barrelling in itself is not proscribed, as recognised in 

Randwick City Council and Another v Minister for the Environment and 

Another, with Finn J’s observation of a ministerial decision allegedly favouring 

that minister’s electorate: 

 

The system of representative democracy practised in this country and the discipline 

exacted by political parties have given party policy a central place in our elections 

and in the consequential actions to be expected of elected governments…  The use 

of the “pork barrel” in election promises has been with us since the colonial 

period.
23 

 

The distinction between pork barrelling (which is lawful) and bribery (which is 

unlawful) is made in The Matter of an Application by Bailey for an Inquiry Relating 

to Elections for Offices in the Transport Workers Union of Australia,  where Gray J 

observes: 

 

It is not uncommon for elected officials to make decisions which benefit their 

constituents, in the hope that by doing so they will become more popular and hence 

more likely to be re-elected. Indeed, it could be said that such a process is 

fundamental to most systems of representative democracy. However cynically a 

disgruntled voter might regard such "pork-barrelling", it must be distinguished from 

bribery by the absence of any overt appeal for the casting of a vote in a particular 

way as a quid pro quo for the conferral of the benefit.
24 

 

Since pork barrelling is not proscribed, what is the likelihood of pork barrelling 

interfering in tender evaluations?   

 

The extent of political interference, such as pork-barrelling, tarnishing the outcomes 

of a tender evaluation is arguably reduced with strong and centralised party systems, 

                                                 
22 ‘Pork barrel politics is a particular type of constituency service through which a legislator’s 
geographic constituency benefits from the distribution of public works projects.’ Thomas Lancaster, 
‘Electoral Structures and Pork Barrel Politics’ (1986) 7 International Political Science Review, 67. 
23(1998) 54 ALD 682, 732. 
24 (1997) 79 IR 1, 3; see also, Scott v Martin (1988) 14 NSWLR 663, 673. 
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such as is the case in Australia,25 because the incumbent government manages the 

spending of public funds collectively. Furthermore, individual candidates are 

prohibited from making specific electoral promises.26 Only portfolio ministers or 

leadership teams announce policy.27 This arguably reduces the likelihood of political 

meddling in tender evaluations. 

 

Nevertheless, whilst some government practices reduce the likelihood of pork 

barrelling, it has been the subject of one state government audit report28 and one 

commentator has constructed a regular column labelled 'pork watch' which provides a 

vignette of Australian government subsidies and grants claimed by the author to 

represent examples of ‘politically opportunistic rent creation.’29 Several studies also 

provide compelling evidence that pork barrelling is rife within the federal 

government.30 This suggests that governments cannot eliminate the spectre of pork 

barrelling occurring nor eliminate criticisms that they have engaged in such practices.   

 

For example, the Airwarfare Destroyer alliance tender selection comprised selecting 

alliance participants on a competitive TOC basis.  The two tenderers for the ship 

building component, worth many billions of dollars, were based in South Australia 

and Victoria respectively.  Both state governments provided considerable support to 

their tenderers as a means to capture employment benefits for their electorates.  The 

winning tenderer was from South Australia. Unsurprisingly, the Victorian government 

accused the federal government of pursuing pork barrelling in this tender, in the 

words of the member for Chelsea (Robert Smith): 

                                                 
25 David Lovell, Ian McAllister, William Maley and Chandran Kukathas, The Australian Political 

System (2nd ed, 1998) 616; Contra, Graham Orr ‘Dealing in Votes: Electoral Bribery and its regulation 
in Australia’ (2004) 221, (PhD thesis) who argues that pork barrelling in Australia is orchestrated 
centrally rather than locally; See also, Clive Gaunt, ‘Sports Grants and the Political Pork Barrel: 
An Investigation of Political Bias in the Administration of Australian Sports Grants’ 34 (1) Australian 

Journal of Political Science 63-74, who provides compelling evidence that Australian federal 
government funding can be focussed on marginal electorates. 
26 Orr, above n 25, 238.  
27 Ibid. 
28 South Australian Auditor General's Department, ‘Report of the Auditor-General,Report Pursuant to 
Sections 32 and 36 of the Public Finance And Audit Act 1987: Matters Associated with the 2001-02 
Proposal Concerning the Establishment of an Ambulance Station at McLaren Vale’ (2005) 42. 
29 Wolfgang Kasper, the Centre for Independent Studies, 'Economic Freedom Watch', Report No 6, 
(2003), 8. 
30 Gaunt, above n 25; Andrew Leigh, Australian National University, Centre for Economic Policy 
Research ‘Bringing Home the Bacon: An Empirical Analysis of the Extent and Effects of Pork-
Barrelling in Australian Politics’ discussion paper 580 (2008). 
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The feds [sic] were looking after their mates in South Australia who were just 

desperate for some major industry, given Mitsubishi was all but ready to fold.
31   

 

No doubt the converse arguments would have been forwarded if the South Australian 

tenderer had lost the bid for this high value project. 

 

Though tender evaluations may incorporate political imperatives, there is a limit to 

the scope of inappropriate interference by individual ministers. The courts, for 

example, will look unfavourably upon directions provided from ministers to tender 

evaluation teams.  In Hughes Aircraft Systems International v Airservices Australia,
32 

Finn J was critical of the communications from ministers to the tender evaluation 

team.  These communications were described as ‘palpable and colourable’33 and 

‘highly imprudent’.34  Despite these observations, in this case Finn J held that there 

was insufficient evidence that the ministers’ intervention resulted in a breach of the 

tender evaluation process. Nevertheless, ministerial directions can result in a breach 

of a tender process contract, as observed by Finn J: 

 

Where a ministerial communication could, because of its tenor or context, 

reasonably be interpreted by those to whom it is made either as being akin to a 

direction (whether or not it formally disclaims such an intent) or as manifesting an 

intent to contrive a decision to be taken, it properly can be regarded as offending 

the purposes (constitutional and statutory) which inform the legislative creation of 

bodies whose decisions are intended by parliament to be freed from ministerial 

control …
35 

 

                                                 
31  Parliament of Victoria, ‘Parliamentary Debates (Hansard),  55th Parliament First session’ (10 August 
2005) 98, <http://www.parliament.vic.gov.au/downloadhansard/> at 18 June 2008; Phillip Coorey and 
Paul Starick ‘Just Brack off, PM tells Victoria’ 1 June 2005 The Advertiser , 
<http://www.news.com.au/adelaidenow/story/0,22606,15482853-911,00.html>at 18 June 2008.  
32 (1997) 146 ALR 1. 
33 Ibid 76. 
34 Ibid 75. 
35 Ibid. 75. 
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Whilst blatant political interference is eschewed, there is recognition that ‘[t]he tender 

process is also the area that offers the greatest temptation to meddle’.36  This 

temptation for interfering increases when the tender process relies on more subjective 

selection criteria with an absence of price competition, as is the case with the pure 

alliance contract. 

 

Despite the increased likelihood of political interference in pure alliance tender 

selections, there is little evidence to suggest that such interference occurs.  In my 

interviews with over 25 alliance managers, spanning over 40 alliance contracts, I 

asked whether the selection of alliancing as a procurement option was driven by 

government policy or executive direction.  Associated with this question were 

questions whether there were any influences in the tender evaluation by politicians.  

No alliance participant identified political interference in the tender evaluation 

process.  One respondent stated that ‘the political hierarchy did not care how we 

delivered the project.  The only stumbling block we had was proving to treasury that 

we were delivering value for money.’37 Another interviewee stated that: 

 

The politicians didn’t care how we managed the alliance. The only thing they were 

concerned about and became actively involved in was the selection of the name for 

our alliance. 38  

 

My case studies also confirmed the position that state and local governments adopt a 

‘hands off’ approach to tender evaluations and procurement option selection. 

 

The incorporation of the lessons learnt from the Hughes Aircraft decision and other 

relevant cases into government procurement policies39 has likely curtailed political 

interference in government contracts.  Though alliances increase the risk of political 

interference in tender selection, there is currently no evidence suggesting that the 
                                                 
36 Senate Standing Committee on Finance and Public Administration, ‘Contracting Out of Government 
Service’, 2nd Report (1998) ch 2. 
37 Interviewee C. 
38 Interviewee I. 
39 In almost all instances, it is prohibited to alter the tender evaluation criteria or tender evaluation 
strategy after the release of a request for tender. See eg, Australian Government, ‘Defence Procurement 
Policy Manual Version 6.0’ (2006) [4.13.3]; NSW Government Procurement Guidelines 
‘Tendering Guidelines’ v 2.1 (2006) 30; QLD Government, Department of Public Works, ‘Better 
Procurement Guide – Inviting Offers’ (2001) 
<http://www.qgm.qld.gov.au/00_downloads/bpg_invite_offers.pdf> at 18 June 2008, 11. 
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vulnerabilities of the pure alliance tender selection process are being exploited for 

political ends.40 Furthermore, as the following section demonstrates, legislation and 

policy place constraints on the scope of such interference. Abuse of the tender process 

is also discouraged with the significant emphasis placed on probity advisers in pure 

alliances. 

 

Legislation and Government Policy 

 

As argued above, there is scope for inappropriate political interference in tender 

selection processes, and pure alliances increase the likelihood of such interference.  

Nevertheless, the scope for such interference is limited by legislation, regulations, and 

policy. Legislation and associated regulations provide prescriptive and proscriptive 

rules governing the tender evaluation process.41  In most instances, these legislative 

imposts dictate when compulsory competitive tendering must be pursued, how 

conflicts of interest are to be managed, and who has power to enter into contracts.  

What, then, are the consequences of these rules on alliance tender evaluations? 

 

The  state and federal government legislation provides broad rules governing 

contracting and tendering powers,42  It is only when examining government policy 

and guidelines that the specific rules of tendering become clear.43    

                                                 
40 Claims of political interference have been levied on the Air Warfare destroyer alliance, see eg. 
Parliament of Victoria, ‘Parliamentary Debates (Hansard), 55th Parliament First session’ (10 August 
2005) at 96-101 at http://www.parliament.vic.gov.au/downloadhansard/ . These claims are made by a 
losing state government against the federal government and are therefore tainted by politicisation 
themselves.   
41 See especially, Financial Management and Accountability Regulations 1997 (Cth) Pt 4 reg 7,8,9. 
Which requires officials have regard to Commonwealth procurement Guidelines and the delivery of 
value for money; Public Sector Employment and  Management Act 2002 (NSW) Pt 7.3;  Public Sector 

Management (Goods and Services) Regulations 2000 (NSW), pt 4; Public Sector Ethics Act 1994 
(Qld); Financial Management Act 1994 (Vic) s54C; Australian Government, Department of Foreign 
Affairs and Trade, Australia – United States Free Trade Agreement - Government Procurement, 
Chapter 15. 
Local Government Act 1993 (NSW) s55; Local Government Regulations 1993 (QLD), 484-6; Local 

Government Act 1989 (Vic) s186; Local Government Act 1999 (SA), s49; Local Government Act 1993 

(Tas) 333A, Pt 5; Local Government Act 1995( WA); Local Government Act 2005 (NT) s 20. 
42 The opposite is true in the European Union. In this jurisdiction, legislation explicitly governs the 
rules by which contracts are let and tender evaluations are conducted. See, eg,  Statutory Instrument 
21,0 Public Procurement, The Public Supply Contracts Regulations 1995 (UK),  Pt III Procedures 
leading to the Award of a Public Supply Contract and Pt IV Selection of Suppliers (this reflects 
European Parliament and Council Directive 97/52/EC of 13 October 1997); Anne Davies, 
Accountability: A Public Law Analysis of Government by Contract (2001) 2. 
43 The converse is true for local governments where ordinances and regulations provide prescriptive 
tendering rules See eg, Local Government (General) Regulation 2005 (NSW) Pt 7; City of Brisbane 
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Australian procurement guidelines and policy documents applicable to the tendering 

process at federal, state, and local government level are numerous.  These government 

tendering rules are specific and outline the general principles promoting open and fair 

competition. Ethical behaviour is also required in tendering, reflected in uniform 

tendering codes such as the Australian Standard Code of Tendering.
44 Not only does 

this standard provide guidance on how government should conduct itself during 

tendering, but also who government should deal with in invitations to tender (for 

example, avoiding tenderers who engage in collusion).  

 

Australian government tendering policy also prescribes how tenders are invited. For 

example, some policy requires that requests for tenders be issued through newspaper 

advertising.45  Only in extreme circumstances can government engage in direct 

negotiations with a single supplier, for example, where unique intellectual property is 

owned by one industry participant and where competition is constrained.46  

 

The tender selection process is also regulated.  Common to all tendering policies in 

Australia is the requirement to maintain a tender evaluation plan with predefined 

tender evaluation criteria.47  The NSW Government, Tendering Guidelines provides 

the following useful tendering principles: 

 

                                                                                                                                            
Ordinances, Ch 2 (enforceable through City of Brisbane Act 1924 (QLD)); Failure to comply with these 
local government ordinances and regulations can result in a successful legal challenge by losing 
tenderers See eg Hunter Brothers v Brisbane City Council [1984] 1 Qd R 328. 
44 Australian Standard  4120-1994, Australian Standard Code of Tendering  4-5. This standard is 
adopted by several state governments; see, eg, Queensland  Government, ‘Queensland Code of Practice 
for the Building and Construction Industry’ (2000) 9. 
45 Tender Support Services ‘Selling to Government’  in Maddock Lonie and Chisholm Lawyers (eds) 
Solving the Tender Puzzle (1997) 27. 
46 See, eg, Australian Government, Commonwealth Procurement Guidelines, (2006) [8.62-8.66] 
<http://www.finance.gov.au/procurement/cpgs_mpp.html#DirectSourcing> at 18 June 2008; NSW 
Government, Tendering Guidelines, version 1 (2005) 15; Queensland Government, ‘Advertising 
Tenders for Building Projects’ (2002), 1 
<http://www.build.qld.gov.au/amps/AmpsDocs/pracNotes1.pdf> at 18 June 2008; WA Government, 
State Supply Commission, ‘Supply Policy – Open and Effective Competition ‘(2006) 1; Victorian 
Government, Purchasing Board Procurement Policies (2002) 39; Local Government Act 1993 (NSW), 
s55; Local Government Act 1989 (Vic), s186. 
47 Commonwealth Government, Procurement Guidance- Planning the Procurement (2006) 4.1 - 4.11 at 
http://www.finance.gov.au/procurement/mpp_planning.html; NSW Government, Tendering 

Guidelines, version 1 (2005) 19-21; Queensland Government, Construction Tender Evaluation - Best 

value not Lowest Price, (2004), 2 at 
http://www.build.qld.gov.au/amps/AmpsDocs/ConstructionPracNote-Online.pdf  
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a. Accountability and transparency. The process will be open, clear, and 

defensible. 

b. Fairness. Equal opportunities are provided for all tenderers in the process. 

c. Impartiality. The process treats all tenderers the same way and without bias. 

d. Objectivity. Subjective judgement and opinion not based on objective 

evidence is minimised in decisions. 

e. Repeatability. Repeated evaluation of the same tender against the same 

criteria by the same evaluation team will yield the same decisions. 

f. Reproducibility. Evaluation of the same tender against the same criteria by a 

different evaluation team will yield the same decisions. 

g. Reasonableness. Decisions are based on the information reasonably known 

by the evaluation team and are supported by rational and logical argument. 

h. Thoroughness. Decisions are based on competent and comprehensive 

analysis of all relevant information.48
 

 

As well as encompassing several of the more general governance objectives discussed 

in Chapter four, these rules also incorporate principles of ‘fairness’ and the promotion 

of natural justice in tender evaluations.  Of relevance to pure alliance tender selections 

is the emphasis made on repeatability and reproducibility. This implies a focus on 

objective selection criteria, which becomes problematic for pure alliances because 

pure alliances do not use quantitative values, such as fixed prices, to select tenderers. 

 

Other state and federal level tender evaluation guidance includes the need for 

impartiality, openness, and fairness,49 but these other documents do not emphasise the 

importance of objectivity, repeatability or reproducibility as the NSW guide does. 

Arguably these criteria are ‘derived’ requirements from the ‘fairness’ and 

‘impartiality’ objectives, though no other government goes as far as the NSW 

government to recognise these as unique tender evaluation objectives.50    

 

                                                 
48 NSW Government, Tendering Guidelines, version 1 (2005) 26. 
49 See, eg, Commonwealth Procurement Guidelines, above n46, 4.2 ; Victorian Government, above  n 
46, 24; Queensland Government, Department of Public Works, Better Practice Guide – Ethics Probity 

and Accountability in Procurement (2006) 4  
<http://www.qgm.qld.gov.au/00_downloads/bpg_probity.pdf> at 31 July 2008; See also, Local 

Government Act 1993(Qld), 481. 
50 Several ANAO audit reports acknowledge some of the NSW tender objectives such as thoroughness 

and repeatability. vide Australian national Audit Office, Audit Report No.32 2005–06 ‘Management of 
the Tender Process for the Detention Services Contract’, 14. 



Chapter Seven - Alliances and the Tender Selection Process 263 

 

The tendering guidelines provided by the NSW government are robust, but it is 

important to recognise that they are not mandatory, as there is no legislation enforcing 

the use of such guidelines;51 rather, the NSW guidance provides ‘aspirational goals’ 

for tendering.52  The NSW tendering guides are therefore less robust than the 

Commonwealth Procurement Guidelines.53 

 

Rule based tender evaluations promote procedural fairness by ensuring all tenderers 

are aware of how their bids will be assessed, and ensuring that all bids will be treated 

equally.54  The pure alliance tender selection process, on the other hand, is a less 

formal process and tends, in effect, to be a negotiation style of tender evaluation.  This 

provides the opportunity for contractors to ‘tell their side of the story’55  with 

emphasis on workshops and presentations to convey information.   

 

The pure alliance therefore introduces substantial challenges for governments aiming 

for objective, repeatable, and reproducible evaluations of tenders.  Nevertheless, there 

is no policy at any level of government that precludes conducting tender evaluations 

based on purely non-price criteria. Even if such policy existed, there is nothing to 

suggest that the application of such policy is mandatory. This leads to the question of 

how the courts interpret the rights and obligations of parties to a tender evaluation.  

 

The Courts’ Interpretations of Tendering Rules 

 

Though legislation and government policy provide some of the internal rules for 

public sector tenders, the courts have also developed principles outlining how 

governments must deal with tender evaluations.  This includes what standards are 

required of governments and what acts, or omissions, are prohibited.  At the time of 

writing, there have been no court decisions on alliances.  This is unsurprising given 

the relative immaturity of alliances coupled with the alliance ‘no-disputes’ 

framework.  Tender case law, though, proves useful for examining how the courts 

                                                 
51 Chisolm Lawyers ‘The Legal Nature of Tendering’ in Maddock Lonie and Chisolm Lawyers (eds) 
Solving the Tender Puzzle (1997) 27. 
52 Ibid. 
53 Ibid. 26-7. 
54 Anne Davies, Accountability: A Public Law Analysis of Government by Contract (2001), 18. 
55 Ibid. 
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may interpret alliance tenders from the perspective of rights, obligations and 

remedies.56  

 

In Hughes Aircraft Systems International v Airservices Australia,57 Finn J made 

several observations concerning the conduct of tenders by a Commonwealth statutory 

corporation.  This landmark case is important for several reasons.  Firstly, the 

traditional analysis of tenders was rejected58 as the court held that the tender process 

itself is governed by contract. That is, the request for tender is not just an invitation to 

treat, but rather: 

 

…the circumstances here were ones in which it properly can be said the parties, by 

agreement, had used contract to protect ``the integrity of the bidding system.
59 

 

The creation of a ‘process contract’ will not occur in all circumstances; rather, it is the 

facts relevant to the tender and the intentions of the parties that dictate whether a 

process contract arises.60 

 

In Hughes Aircraft Finn J also identified the requirement for governments to adopt 

fairness in the tender evaluation: 

 

…fair dealing is, in effect, a proper presupposition of a competitive tender process 

contract (especially one involving the disposition of public funds), and given that a 

public body is the contracting party whose performance of the contract is being relied 

upon, a necessary incident of such a contract with a public body is, I am prepared to 

conclude, that it will deal fairly with the tenderers in the performance of its tender 

process contracts with them.61 

 

                                                 
56 The alliance tender evaluation is not governed by the alliance ‘no-diputes’ regime as no contract is 
afoot. Conventional case law relevant to tendering is therefore applicable. 
57 (1997) 146 ALR 1. 
58 Owen Hayford and James Shirbin, ‘Recent Developments in Tender Process Contracts’ 108 
Australian Construction Law Newsletter 37; Seddon above n 5, 261-2. 
59 (1997) 146 ALR 1, 29;  This approach is widely accepted, vide: Cubic Transportation Systems Inc v 

New South Wales (2002) NSWSC 656, [44]; See also, Pratt Contractors v Transit New Zealand (2002) 
UKPC 84, 44. 
60 Dockpride Pty Ltd v Subiaco Redevelopment Authority  (2005) WASC 211 [109]. 
61 (1997) 146 ALR 1, 42. 
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Further, any deviation or improper application of the tender selection criteria or tender 

process constitutes a breach of contract.62 Despite this finding, failure to comply with 

internal policies and procedures will not necessarily be construed to be a breach of a 

pre-award contract as observed by Adams J in Cubic Transportation Systems Inc v 

New South Wales: 

 

The plans for evaluation of Proposals were detailed documents covering every aspect 

of the evaluation process. However, they were internal documents never notified to 

either of the Proponents ... I cannot see any basis for concluding, therefore, that their 

provisions comprised in any sense a term of the contract alleged by the plaintiffs...63 

 

Le Miere J made a similar observation in Dockpride Pty Ltd v Subiaco Redevelopment 

Authority: 

 

I conclude that the Design Guidelines are a guide … against which the Authority 

will assess tenders. The Design Guidelines are not, and do not contain, a series of 

mandatory or prescriptive requirements compliance with which is a pre-condition to 

the tender being considered or accepted by the Authority. 64 

 

Consequently, only when the request for tender documentation specifically 

incorporates the tender evaluation rules and processes will governments be obliged to 

follow such rules.65 Nevertheless, there is likely to be an implied term in the tender 

evaluation contract that government deals with tenders fairly.66 

 

A competitive TOC alliance will certainly involve contractual relationships during the 

tender evaluation phase as the principal engages tenderers, with funding, to deliver a 

preliminary design and develop a target cost and schedule. A similar situation exists if 

an Interim Project Alliance Agreement (IPAA) is used to develop target costs and 

                                                 
62 Ibid 67. 
63 Cubic Transportation Systems Inc v New South Wales (2002) NSWSC 656, [46]; See also Pratt 

Contractors v Transit New Zealand UKPC 84 (2002) 44, ‘[t]he detailed procedures prescribed by the 
other manuals are no doubt intended in part to ensure that Transit does comply with the terms of the 
CPP and in part for its own administrative convenience, but they are not something upon which an 
outsider can rely’. 
64 Dockpride Pty Ltd v Subiaco Redevelopment Authority  (2005) WASC 211; [139] 
65 Owen Hayford et al, above n 58, 39. 
66 (1997) 146 ALR 1, 118. 
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project schedules.67   For a pure alliance, the potential for a process contract to exist is 

less certain and will be contingent on the manner in which the request for tender 

documentation is constructed.  

 

For example, the Victorian Government’s Project Alliance Practitioner’s Guide 

specifies a robust and precise tender evaluation process involving the evaluation of 

written submissions, auditing, interviews, and workshops.68 If this process is 

incorporated into the request for tender documentation, then it is likely that this will 

be construed as a process contract. If such a process contract exists during a pure 

alliance tender, then there are several consequences.  

 

First, the pure alliance selection process is more susceptible to a losing tenderer 

challenging the tender outcome than would be the case with a fixed price contract, 

because greater emphasis is placed on non-price, subjective selection criteria during 

tender evaluations. In addition, the pure alliance selection process is an interactive 

activity utilising workshops and presentations with potential bidders in the tendering 

phase.  If a process contract exists, then an alliance bidder may claim that a breach of 

this process contract occurred. For example, it may be claimed that the manner in 

which workshops were conducted, or the process for evaluation used, was 

inconsistent between tenderers.  Such claims are considerably less likely in 

conventional fixed price arrangements, where price is the main tool used to 

discriminate between tenderers. 

 

Second, if it is held that a process contract exists then that contract will not be 

governed by the alliance ‘no-disputes clause’, because the alliance contract is not 

afoot and the dispute resolution mechanisms of the alliance contract do not exist at 

this stage.  Consequently, governments may make claims against the contractor for 

acts or omissions in the tendering phase and vice versa.69  This is not within the spirit 

                                                 
67 Jim Ross, ‘Introduction to Project Alliancing’, (Paper presented at Alliance Contracting Conference, 
Sydney, October 2003) 3; Victorian Government Department of Treasury and Finance, 'Project 
Alliancing Practitioner's Guide (April 2006), 105. 
68 Victorian Government, above n 67, 75 
69 Typical alliance agreements only apply a non disputes regime to operate under the project alliance 
agreement, ‘A failure by any alliance participant to perform any obligation or to discharge any duty 
under or arising out of this PAA will not give rise to any enforceable obligation at law or equity.’ State 
Government Alliance Agreement 



Chapter Seven - Alliances and the Tender Selection Process 267 

 

of alliance principles, but may be a means for parties to pursue action against another 

participant if they did not prepare or evaluate their tender in good faith or to a 

reasonable standard of care. A more successful claim, though, would be for 

misleading or deceptive conduct (see below).   

 

An additional risk to governments is from the contract departing from what was 

originally advertised.  In many contracts, negotiations are likely to occur with the 

preferred tenderer prior to entering into a contract.  These negotiations should not 

radically depart from the original scope of work offered, or from the contractual 

framework advertised.  In a pure alliance, though, the scope of work and contractual 

framework may require substantial variation because in a pure alliance there is no 

schedule or price tendered and no preliminary designs are submitted as part of the 

tender process.  This is more likely to lead to substantial deviation from the advertised 

tender.   

 

Several of my case studies and interviews identified that the project scope changed 

substantially between what was in the tender document and what was finally 

negotiated with the preferred tenderer. To illustrate, in the Southern Regional Water 

Pipeline Alliance, the original specification was for the installation of a pipeline to 

provide water from the Brisbane Region to the Gold Coast. After contract signature, 

the scope of the project changed radically for the delivery of 125 mega litres of water 

from the Gold Coast desalination plant to Brisbane.70 The dynamic nature of 

alliancing arrangements can result in situations where the delivered products do not 

resemble the original project goals. This raises considerable scope for a challenge by 

disgruntled tenderers, since the contracted work is more likely to depart from the 

request for tender documentation when compared to conventional fixed price 

contracts.   

 

It is difficult to predict how the courts will deal with alliance tender evaluations.  

Nevertheless, there is authority to suggest that the alliance tender evaluation process 

will be interpreted as a process contract, especially where tender evaluation plans are 

incorporated into the tender documentation. A prudent government would therefore 

                                                 
70 Queensland Government, Coordinator General ‘ Southern Regional Water Pipeline’ (2007) 
http://www.coordinatorgeneral.qld.gov.au/major_projects/southern.shtm > at 14 October 2007. 
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ensure that their tender evaluation processes are fair, and perhaps that they offer some 

means of redress if a tenderer suffers loss because of changes in the tendering process.  

The subjective nature of the pure alliance selection process is likely to increase the 

risk of challenges to the tender process.  These challenges may not only arise from a 

potential breach of the tender process contract, but also from administrative review of 

government decisions. 

 

Administrative Remedies in Tender Evaluations 

 

In addition to common law contractual remedies, tender evaluations may be subject to 

administrative law, which may introduce further constraints on government activity. 

Where government decisions are of an administrative character, judicial review may 

be available to tenderers through the Administrative Decisions (Judicial Review) Act 

1977 (Cth) or equivalent state acts.71   

 

The courts have generally been reluctant to recognise requests for tender by 

government departments as acts of an administrative nature.72 For statutory bodies, 

judicial review will most likely be unavailable.73 Furthermore, administrative 

challenges to tender decisions are typically framed in the context of 

‘unreasonableness’ as defined in Associated Provincial Picture Houses Ltd v 

Wednesbury Corporation
74. or by demonstrating a failure to adopt the rules of natural 

justice.  In such instances, a decision can only be found to be unreasonable if no 

reasonable person could have come to that decision75
  Or if the rules of natural justice 

were not followed. 

 

Pure alliance tendering relies substantially on subjective selection criteria.  On the one 

hand, a disgruntled tenderer may claim that the tender process was unfair as the tender 

                                                 
71 See, eg, Administrative Decisions (Judicial Review) Act 1989 (ACT); Judicial Review Act 1991 

(Qld); Administrative Decisions Tribunal Act 1997 (NSW). 
72 See, eg, General Newspapers Pty Ltd v Telstra Corporation (1993) 45 FCR 164, 172; Antonios 

Giorga and Gary William Grant v Federal Airports Corporation (1995) 37ALD 623 [18]-[21]; 
Concord Data Solutions Pty Ltd v Director General of Education (1993) 1 Qd R 343, 351; See also 
Nicholas Seddon, ‘The Interaction of Contract and Executive Power’ (2003) 31 (3) Federal Law 

Review 543. 
73 General Newspapers Pty Ltd v Telstra Corporation (1993) 45 FCR 164 [27]. 
74 [1948] 1 KB 223. 
75 Ibid 230. 
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evaluation is inherently unreliable (see discussion above at page 266).  On the other 

hand, that same tenderer must demonstrate that their bid was more competitive than 

others when using that same ‘unreliable’ selection process. Since unrestricted access 

to a competitor’s tender responses is unlikely, challenging a tender decision through 

administrative review will be problematic on two fronts.  First, a tenderer must 

establish that the decision is subject to judicial review.  Second, the tenderer must 

demonstrate blatant unreasonableness in the tender evaluation process.  Pure alliances 

arguably provide greater protection to governments as their tender decisions are more 

defensible.  That is, it will be very difficult for a challenger to demonstrate bias with 

the use of subjective selection criteria.  

 

Another possible course of action for tenderers then is to pursue review by an 

ombudsman. The Ombudsman Act 1976 (Cth), and state and territory equivalents,76 

provides a means for review of government decisions, including tenders. An 

ombudsman may make recommendations ranging from the issue of an apology 

through to the granting of compensation. The intervention of an ombudsman’s review, 

though, is confined to administrative matters and to circumstances where unfairness is 

demonstrated.77 Matters of commercial judgement are exempt.78 Consequently, there 

is unlikely to be any recourse for a pure alliance tenderer unless there is a substantial 

departure from the tender selection procedures or that tenderer can demonstrate 

blatant unfairness.  Even where an ombudsman discovers procedural irregularities in a 

tender (such as inconsistent scoring and poor documentation of decisions), it is 

unlikely that the subsequently awarded contract will be invalidated.79 

 

Administrative law is therefore unlikely to provide comfort to disgruntled tenderers in 

a pure alliance tender.  Only where there is evidence of flagrant unreasonableness in 

                                                 
76 Ombudsman Act 1989 (Act); Ombudsman Act 1974 (NSW); Ombudsman (Northern Territory) Act 

2004 (NT); Ombudsman Act 2001 (Qld); Ombudsman Act 1972 (SA); Ombudsman Act 1978 (Tas); 
Ombudsman Act 1973 (Vic); Parliamentary Commissioner Act 1971 (WA). 
77 Seddon, above n 5, 371. 
78 Ombudsman Act 1976 (Cth) s4H (12); Ibid. 
79 See, eg, Report of the QLD Ombudsman, ‘ The Daintree River Ferry Report: A review of the 
Douglas Shire Council’s tender process and related issues for the 2006 contract to operate the Daintree 
River Ferry’ (2006) 
<http://www.ombudsman.qld.gov.au/Portals/0/docs/Publications/Inv_reports/Daintree_River_Ferry_Re
port_web.pdf> at 22 June 2008. 
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the tender evaluation will remedies be available and these remedies are significantly 

limited.   

 

The Public Sector Tender Evaluation Process 

 

The rules by which alliance tenders are managed in the public sector have been 

defined above; but how is the tender process managed in practice? The following 

section explores the specific tender deliverables required to promote fairness and 

deliver value for money to governments for fixed price conventional contracts, 

competitive TOC alliances, and pure alliances.  Each of these procurement options 

attempts to achieve these objectives in different ways.  This section examines what 

each procurement option delivers in tender evaluations, and highlights why the pure 

alliance offers the least tangible information about tenderers. 

 

Fixed Price Conventional Contract Tender Evaluation Outcomes 

 

The outcomes of a tender evaluation for projects in a conventional fixed price contract 

typically incorporate a tendered price and project schedule with the supplier best able 

to deliver value for money.  This provides governments with a reliable indication of 

the project cost for budgeting purposes as well as the project delivery schedule.  

Tender evaluations also provide a preliminary indication of project risk based on other 

data provided by tenderers.  For example, tendered information such as financial 

statements, examples of past performance, insurance premiums and risk management 

plans are all indicative of project risks. The contract negotiation phase of a fixed price 

contract may also provide an additional level of risk assessment for the project as 

government and the contractor negotiate upon liquidated damages values and 

warranty periods. For example, where a contractor insists upon very large premiums 

for liquidated damages and upon reduced warranty periods, governments should be 

alerted to the fact that the risk profile of the project is likely to be high (or alternately, 

contractors have little faith in their own cost and schedule estimates).   

 

Typically, when a fixed price contract is signed, the contractor accepts all the risks of 

delivering the project to the tendered price and within the tendered schedule.  Should 
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the project run over budget then the contractor is responsible for funding this 

additional cost over-run. Similarly, if the project duration exceeds the tendered 

schedule then the contractor is exposed to the payment of liquidated damages, so long 

as those damages are not held to be punitive.80   

 

Consequently, in the absence of variations and excusable delays, fixed price contracts 

provide governments with relative certainty as to the contracted outcomes and with 

appropriate remedies if the contractor defaults.  In practice, this confidence may be 

illusory, especially where variations are to be encountered in a contract.  Furthermore, 

contractors will most likely be able to invoke several defences for delivering the 

project late or request additional payments for delivery of the project. Examples of 

excusable delays included: latent conditions,81 industrial disputes, weather, and acts or 

omissions by the principal or their agents.82 Any one of these may trigger delay or 

disruption costs allowing the contractor to recoup additional sums and the grant of an 

extension for delivery of the contract works.83   

 

Competitive TOC Tender Evaluation Outcomes 

 

The outcomes of a competitive TOC tender evaluation are similar to the outcomes of 

a fixed price, conventional contract.  Differences lie in the fact that with a competitive 

TOC alliance there are no liquidated damages available to the principal, and project 

warranties are more restricted or non-existent.  A further difference between the two 

exists in the remuneration model.  In a competitive TOC alliance, the tendered price 

and schedule are not fixed and may change depending on project performance.  The 

actual target costs, though, are delivered under competitive pricing arrangements, 

hence governments are provided with an indication of the likely cost and schedule for 

a project prior to tender selection. 

                                                 
80 Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd (1914) 83 LJKB 923; State of Tasmania v 

Leighton Contractors  Pty Ltd [2005] TASSC 133. Contra, Seddon above n 5, 10-11, referring to 
Clydebank Engineering and Shipbuilding Co Ltd v Don Jose Ramos Yzquierdo Y Castaneda [1905] AC 
6, argues that in some government contracts the genuine pre-estimate requirements of liquidated 
damages may be waived.  
81 AS2124-1992 General Conditions of Contract, cl 12.3; see also GC21 General Conditions of 

Contract (1st ed, 2006) cl 41 (site conditions). 
82 AS2124-1992 General Conditions of Contract,  cl 35.5; GC21 (1st ed, 2006) General Conditions of 

Contract cl 54,55. 
83 Ibid. 
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Pure Alliance Tender Evaluation Outcomes 

 

The pure alliance provides the least amount of information in the tender evaluation 

process.  In a pure alliance, there are no estimates of target costs or project schedules 

delivered; rather, the preferred tenderer is selected on qualitative criteria which aim to 

select the candidate most likely to deliver best value for money. Though this is a 

substantial criticism of the pure alliance, target costs and schedules become apparent 

very soon after tender selection in either the early states of the alliance contract, or 

during an interim project alliance agreement.84  In either case, governments may 

terminate the contract for convenience if the developed target costs and schedule are 

substantially higher than anticipated.  

 

There is, therefore, substantial variation in what each different procurement option 

delivers at the conclusion of a tender evaluation particularly in the tender evaluation 

costs, schedules, and information delivered.  What then should a procurement 

manager look for when deciding upon the most appropriate procurement option? The 

following section explores the relative merits of the tendering process for pure 

alliances and competitive TOC alliances and how this may influence procurement 

option selection.   

 

Pure Alliance Selection Process 

 

There are no recognised methods for undertaking pure alliance tenders.  My 

interviews and case studies reveal that there is substantial variation in how tenderers 

are invited to participate in an alliance project and how a tenderer is selected.85  

Nevertheless, the Victorian Government’s Project Alliancing Practitioner's Guide 

outlines typical alliance tendering processes for both pure and competitive alliances.  

This guide is useful for exploring the usual features of an alliance tender evaluation.   

 

                                                 
84 Ross, above n 67, 3. 
85 John Davies, ‘Wetalla Waste Water Treatment Plant Case Study’ (2006) 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 18 June 2008; John Davies, ‘Split Rock 
Inca Case Study’ (2006) <http://www.griffith.edu.au/centre/slrc/pdf/split_rock_v5.pdf> at 18 June 
2008. 
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The Victorian guide recommends a two stage approach for selecting alliance 

participants.  Stage one deals with the request for proposal and stage two addresses 

the selection of the non-owner alliance team.86 In some circumstances, governments 

may seek expressions of interest beforehand.87  This is useful where the capabilities of 

industry are unknown or there is a risk that governments will receive too many tender 

responses. 

 

The request for proposal stage of an alliance tender is similar to that of a conventional 

tender evaluation.   Request for proposal documentation includes specifications, 

selection criteria, a draft alliance agreement and possibly the owner’s budget or 

project delivery estimate.88 Also associated with the request for proposal will be a 

tender evaluation plan.  This plan explains how tenders will be managed and assigns 

tender evaluation responsibilities to relevant agencies within government.  

Prospective tenderers therefore use the request for proposal package to develop their 

bids.  The evaluation of these bids is conducted by governments in the second stage of 

the alliance tendering process. 

 

Pure alliance tender selection relies on scoring tenderers against the defined selection 

criteria articulated in the request for proposal responses.  In addition, governments use 

interviews and workshops to gain additional information from tenderers. Typically, 

four or five tenderers will be invited to participate in interviews to clarify their 

proposals.89  Based on these initial interviews, governments normally short-list two 

respondents to participate in a two-day workshop. These workshops allow for 

governments to examine the proposed alliance culture, strategies, commercial 

framework, and resourcing options presented by the tenderers.90  These workshops 

arguably provide governments with the information necessary to select the team best 

able to deliver value for money.  

 

                                                 
86 Victorian Government, above n 67, 68-69. 
87 Ibid 69. 
88 Ibid 73. 
89 The number of tender responses will dictate how many will be shortlisted. In some instances, 
government may only receive one tender response for an alliance, especially in rural Australia. 
90 Ibid. 78; Ross, above n 67, 10-11. Andrew Hutchinson and John Gallagher, ‘Project Alliancing - an 
Overview’ (Centre of Advanced Engineering Seminar, Christchurch, NZ 2003), 26.  
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It is important to recognise that during the tender evaluation, there are no obligations 

to abide by the alliance ‘no disputes framework’ or the alliance express provisions to 

work in good faith.  This introduces substantial scope for alliance tenderers to 

‘strategically misrepresent’ their capabilities.  This is especially true when 

considering the unmeasurable selection criteria used in alliance tender evaluations. 

 

The selection criteria used to select alliance participants typically include the 

following: 

 

a. Demonstrated technical, financial and management capacity to handle the work; 

b. Understanding of and commitment to the alliance way of doing business; 

c. Track record and demonstrated capacity to deliver outstanding outcomes in safety, 

quality, environment, community relations etc.; 

d. Preliminary ideas on innovation and execution strategies and the potential to deliver 

outstanding design and construction outcomes; 

e. Willingness to commit to project objectives and pursue “breakthrough” results; 

f. Track Record/demonstrated ability of proponent companies to work with each other; 

and 

g. The quality of the key personnel and their affinity for working together and with the 

owner’s personnel as a high performance team.
91 

 

The emphasis on these ‘soft’ selection criteria has resulted in this pure alliance 

selection process being unfortunately labelled as a ‘beauty parade’.92  The following 

comment from an industry interviewee demonstrates the subjective nature of pure 

alliance tender evaluations; ‘the selection process involved us wheeling out our best 

and brightest to the tender evaluation team and running through workshops for a few 

days.’93 It is also important to recognise that the above tender selection criteria 

comprise three components that rely on the past performance of tenderers (sub-

paragraphs a, c and f above).   

 

                                                 
91 Ross, above, n 67, 11. 
92 This term appeared frequently in my interviews with industry (non-owner) participants involved in 
alliances. 
93 Interviewee R. 
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When governments have selected their preferred tenderer against the above selection 

criteria, that tenderer is invited to enter into the alliance agreement.  It is this emphasis 

on past performance of tenderers coupled with reliance on more subjective selection 

criteria that introduces problems for demonstrating fairness in pure alliance tenders. 

 

Pure Alliance Selection Challenges 

 

The pure alliance selection process relies almost exclusively upon non-price criteria, 

with emphasis on past performance and the tenderer’s ability to operate in an alliance 

team.  This introduces several challenges for governments from two perspectives. 

First, government must demonstrate fairness in the tendering process. Second, 

government must select the team that will offer the best value.   

 

From a fairness perspective, the subjective selection criteria of the pure alliance raise 

potential conflict between the objectives of repeatability and reproducibility. 94   The 

pure alliance tender selection team will be basing all their decisions upon written 

responses, workshops, and interviews with prospective tenderers.   Repeatability and 

reproducibility are therefore contingent on how the tender teams interpret these tender 

responses.  There is substantial reliance upon the judgement and objectivity of the 

tender evaluation team.  For example, the evaluation team must be able to ‘test’ the 

tenderers ‘understanding’ of alliance principles, and those tenderer’s ‘willingness’ to 

commit to project objectives.  This is a far more difficult proposition than simply 

comparing fixed price tender values.95  Reliance on non price criteria also proves a 

challenge for the development of bids, as the following comment from the 

Queensland Government illustrates. 

 

                                                 
94 NSW Government, Tendering Guidelines, version 1 (2005), 26. 
95 For example, the Queensland Government recognises traditional lump sum contracts will have a 95 
percent weighting on price and  non-traditional contracts will have a 70 percent weighting on price; 
Queensland Government, Department of Public Works, ‘Building Industry Contractor Tender and 
Selection process’ (2000) 20, http://www.build.qld.gov.au/industry/BiDocs/pqcbic.pdf. See also, the 
Tasmanian Government who set minimum and maximum values against past performance at five and 
20 percent respectively; Tasmanian Department of Finance and Treasury ‘Guidelines on Tender 
Evaluation using Weighted Criteria for Building Works and Services’ (1999) 4.3. 
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It is difficult for tenderers to interpret the non price criteria in order to provide 

meaningful responses, which, in turn, makes it difficult for evaluators to undertake 

effective evaluations that produce meaningful results for comparison.96 

 

The pure alliance selection process avoids quantitative comparisons of fixed prices.  

Tenderers and other stakeholders are therefore more likely to treat the pure alliance 

selection process with more suspicion than they are with conventional fixed price 

contracts. 

 

Perceptions of unfairness in pure alliance selections may also occur if governments 

base their decisions primarily upon the past performance of tenderers.  This is 

especially so for new entrants to a market.  A new entrant certainly introduces a 

greater element of risk for delivery of a project, but the question needs to be asked, 

‘how much weight should be afforded to past performance’? A typical pure alliance 

tender selection relies on three of seven selection criteria linked to past performance.97 

Considering some Australian governments only apply a two percent weighting to past 

performance in conventional contracts,98 the substantially larger weighting in pure 

alliances appears unbalanced.    

 

If a proposed tenderer has no prior performance then government must ask itself 

whether it is fair to preclude that tenderer from competing. The United States 

Government Accounting Office prohibits defacto debarment of tenderers based on 

past performance.99  Further, the US Department of Defense guide for assessing past 

performance states: 

 

The method and criteria for evaluating offerors with no relevant PPI [Past 

Performance Indicators] should be constructed for each specific acquisition to ensure 

                                                 
96 Queensland Government, ‘Advancing Government Priorities through Non-Price Criteria used for 
Tender Evaluations’ (2005), 1 <http://www.build.qld.gov.au> at 18 June 2008. 
97 Ross, above, n 67, 11 
98 Australian Procurement and Construction Ministerial Council 2000, ‘Principles for encouraging best 
practice performance’ (2000) 7 <http://www.apcc.gov.au/docs/best_practice_performance.pdf> at 18 
June 2008. 
99 US Department of Defense, ‘A guide to the collection and use of past performance information’ 
version 3 (2003) 7 <http://www.acq.osd.mil/dpap/Docs/PPI_Guide_2003_final.pdf> at 12 November 
2007. 
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that such offerors are not evaluated favorably or unfavorably [sic] on past 

performance.100 

 

No such guidance or policy is provided by Australian governments.  If a tenderer has 

no past performance, then under pure alliance arrangements they will face a 

substantial hurdle in proposing a competitive bid.  No such barriers exist to this extent 

in conventional contracts.  This raises the scope for criticism that pure alliance 

selection processes are unfair. 

 

In addition to demonstrating fairness, the pure alliance selection process suffers from 

the criticism that the selected team may not necessarily deliver the best value.  As 

previously demonstrated, the pure alliance tender selection process eschews the 

delivery of detailed prices and schedules.  Tender selection is based largely on 

tenderer representations and promises.  Unlike the situation with fixed price tender 

evaluations, nothing is guaranteed in a pure alliance tender response.  This lends itself 

to the cynical charge that pure alliances promote the selection of tenderers who can 

best misrepresent their capabilities.   

 

A further problem with the value for money dimension of pure alliances is that the 

target price and schedule do not become apparent until after the selection of the 

preferred tenderer.  This places government in a poor negotiating position.101   This 

reinforces the conclusions outlined in Chapter six, that it is very difficult to 

demonstrate value for money in the absence of price competition. 

 

Compared to conventional fixed price tender evaluations, pure alliances create 

governance tensions related to fairness and value for money.  No specific governance 

rules or principles are broken with pure alliances; rather, pure alliance selections are 

more likely to be perceived as unfair and less able to demonstrate best value.  The 

emergence of the competitive TOC alliance is a response to these pure alliance short-

comings. 

                                                 
100 Ibid 10. 
101 This risk can be mitigated by adopting a two-stage alliance process with an interim project alliance 
agreement (Ross, above  n 67). This two-stage approach allows government to abandon the alliance 
should the alliance be unable to agree upon a TOC or if it transpires that the project cannot be delivered 
within the ambit of the original business case (Alchimie, ‘Target Outrun Cost: Demonstrating and 
Ensuring Value for Money, (2005) 5.) 
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Competitive TOC alliance Selection process 

 

The competitive TOC alliance tender selection process shares many of the same 

characteristics as those of the pure alliances in the early stages.  Both processes 

require government to short-list potential tenderers into a manageable group, from 

which a more thorough evaluation can be conducted.  The two processes, though, 

radically diverge in the final selection phase of the tender.  Whilst both tender 

selection processes aim to select a tenderer most likely to deliver value for money, the 

competitive TOC alliance achieves this aim primarily through price competition.   

 

In a competitive TOC alliance, governments provide funding102  for a number of 

short-listed tenderers (usually two) 103 to develop project proposals, including a target 

cost and schedule for the project.  Substantial weight is afforded to this target cost 

during final tender selection.  For example, I conducted a case study of one 

competitive TOC alliance, which applied an 85 percent weighting to tendered price 

and a 15 percent weighting to non-price criteria. 104 

 

In a competitive TOC alliance, the processes for developing final costs may be hidden 

from scrutiny, hence the argument proposed is that market forces demonstrate value 

for money and governments are kept at arms-length from cost development.   

 

Subsequently, governments enter into contract negotiations with a robust indication of 

the target cost and project schedule.  Similarly, the emphasis on selecting a tenderer 

from objective criteria, such as measurable project costs and schedules, relieves 

governments of the pitfalls of conducting a tender evaluation against subjective 

selection criteria.   

 

A further benefit of the competitive TOC alliance is that governments get to see each 

alliance proponent in action.  During my interviews, one alliance manager 

                                                 
102 Alchimie, above n 101, 10. 
103 Cowan, above n2, 5. 
104 John Davies, ‘Wetalla Waste Water Treatment Plant Case Study’ (2006) 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 18 June 2008. 
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acknowledged this as ‘a try before you buy’105 strategy, affording governments a 

chance to see how the tenderer operates before they take on the final project.  

 

The competitive TOC alliance also satisfies the political imperative of setting the 

project cost in an arms-length environment, thus absolving governments from the 

criticism that the TOC is not a fair estimate of the project cost.   

 

The competitive TOC alliance model may also reduce the risk of a challenge from 

losing tenderers. With greater reliance upon quantitative selection criteria, 

governments will be better able to demonstrate fairness in the tender selection process 

when compared to pure alliances. For the federal and state governments, this also 

facilitates alignment to the Australia/US Free Trade Agreement principles, especially 

the promotion of fairness and impartiality in the tender selection process.106  Despite 

these benefits, the competitive TOC alliance introduces some costs that are not 

associated with pure alliances. 

 

Competitive TOC Alliance Selection Challenges 

 

The competitive TOC alliance selection process is not without criticism.107 These 

criticisms include the issues of sunk costs, increased tender evaluation duration, and 

reduced collaboration. 

 

The competitive TOC alliance will result in sunk costs as governments have paid for 

the design development effort of a losing tenderer.  As discussed in Chapter six, the 

costs of such design activities are between one and 1.5 percent of the total project 

budget,108  but this sunk cost often results in substantial benefits as governments can 

                                                 
105 Interviewee N. 
106 Australia/ United States Free Trade Agreement, 15.9.1. 
107 See, eg, Victorian Government, above n67, 100; Ross, above  n 67, 19-20; Alchimie above n 101, 9-
10. 
108 Tugun Bypass Alliance where the competitive TOC tendering costs were less than 1.5 percent of the 
total project budget: Queensland Government, Public Works Committee ‘Tugun Bypass Report’ 
December 2007, 32 
<http://www.parliament.qld.gov.au/view/committees/documents/PWC/reports/PWCR97.pdf> at 18 
June 2008; See also the Wetalla Waste Water Treatment Plant Case Study where competitive TOC 
tendering costs were less than 1.5 percent of the total project budget 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 31 July 2008.  
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reap substantial savings from the losing tenderer’s design efforts.109  One respondent 

in my interviews stated that ‘we managed to reuse a lot of the losing tenderer’s design 

in our project. This saved us a lot of money in the long run.’110 As argued in Chapter 

six, sunk costs are not a significant impost on the competitive TOC alliance. 

 

The duration for a competitive TOC alliance tender selection is also substantially 

longer than that associated with a pure alliance.  The Victorian Government’s Project 

Alliancing Practitioner’s Guide cites a typical pure alliance tender duration of 14 

weeks.111 By way of contrast, the duration of the competitive TOC alliance selection 

process can be over six months.112  Though there is merit in claiming that the 

competitive TOC alliance tender process is lengthier than the pure alliance, the 

competitive TOC alliance tender process delivers substantially more than the pure 

alliance.  For example, the outcomes of a competitive TOC alliance tender selection 

are a robust TOC (developed through price competition), the project schedule, and a 

preliminary design for the project.  This means that the winning tenderer can 

commence further design and implementation activities immediately after contract 

signature. By way of contrast, in a pure alliance, the preferred tenderer starts a project 

from the beginning after contract signature. Consequently, whilst the competitive 

TOC alliance involves a longer tender evaluation duration than a pure alliance, this 

does not necessarily result in a longer period for delivery of the project. 

 

Though competitive TOC alliance sunk costs and tender duration issues appear to be 

overstated in the literature,113 a more valid criticism is that competitive TOC alliances 

dilute collaboration between alliance participants.  Several respondents in my 

interviews referred to the competitive TOC alliance model as ‘a glorified competitive 

design and construct contract.’114  One interviewee in particular considered the 

competitive TOC alliance ‘as akin to being half pregnant’.115 That is, the competitive 

TOC alliance tries to facilitate trust and collaboration as well as retaining price 

                                                 
109 Queensland Government, above n 108, 32. 
110 Interviewee A. 
111 Victorian Government above n 67, figure 7.4. This is the duration from issue of the request for 
proposal to when the project alliance agreement or interim project alliance agreement is ready to sign. 
112 John Davies, ‘Wetalla Wastewater Treatment Plant Alliance – Case Study’ (2006) 
<http://www.griffith.edu.au/centre/slrc/pdf/WWTP.pdf> at 5 May 2008 
113 Victorian Government, above n67, 100; Ross, above  n 67, 19-20; Alchimie above n 101, 9-10. 
114 Interviewees G, M and P. 
115 Interviewee G. 
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competition.  The following interview response from the CEO of a construction 

company also highlights the fact that competitive TOC alliances are less likely to 

promote the same levels of trust as in a pure alliance: 

 

With a competitive alliance there is no right pricing. It is really a competitive design 

and construction contract.  The competitive alliance is not really transparent as 

companies do not want to reveal all their information, especially where it might be 

seen by competitors.116 

 

The competitive TOC alliance model is therefore recognised as more likely to 

diminish the alliance culture of collaboration and trust when compared to pure 

alliances. 117 This claim is based on the premise that price competition drives alliance 

bidders to an adversarial position.  In such circumstances, innovation and best for 

project principles are more likely to be abandoned.118   This risk was reflected in my 

interviews involving two competitive TOC alliances.  In these alliances, the alliance 

owner participants expressed the view that the winning tenderers underestimated the 

scope of work with the view of increasing the TOC through ‘variations’.  These 

observations must be tempered by the fact that several pure alliances also required 

substantial adjustment of target costs after initial design activities.  Nevertheless, there 

is a risk that competitive TOC alliance tenderers underbid with the goal of increasing 

target costs after they are selected.  Such a strategy will not compromise the non-

owner alliance participants profit.  Competitive TOC alliances therefore introduce the 

risk of greater deviation from collaborative behaviour when compared to pure 

alliances. 

 

Though not specifically mentioned in the alliance literature, the competitive TOC 

alliance has other disadvantages related to tender selection.  Three areas in particular 

warrant assessment.  First, the short-listing process of a competitive TOC alliance 

                                                 
116 Interviewee P. 
117 See, eg, Ross above  n67, 19-20; Alchimie, above n 101, 9-10; Contra Mike Montefiore’ The 
Burnett Dam Alliance’ (International Quality and Productivity Centre Conference, Sydney, 2005) who 
argues that pure alliances may introduce conflict in the TOC negotiation phase as price tension is 
between owner and non-owners, whereas in a competitive alliance, price tension is between industry 
participants. 
118 There is a competing argument that competitive alliances are more likely to promote innovative 
solutions earlier so that the alliance tenderers drive the TOC as competitively low as possible. 
Victorian Government, above n 67, Appendix 3. 
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must adopt the same ‘beauty parade’ selection process as used in the pure alliance.  

Second, the fact that the competitive TOC alliance requires substantial involvement 

from industry has led to some industry participants refusing to engage in competitive 

TOC alliance bids.  Two industry representatives acknowledged this claim in 

interviews by citing specific companies which were averse to participating in 

competitive TOC alliances.  One of these interviewees stated 

 

In a competitive TOC alliance, we need to tie up our design team for a long time with 

no guarantee that we will win any work.  We would much rather bid on a pure 

alliance for this reason since we do not have to commit scarce resources in tender 

development.119 

 

Thirdly, the resources demanded of governments are substantial in the competitive 

TOC alliance.120  In my interviews, one government alliance manager stated that they 

had to provide two teams in the competitive TOC alliance tendering phase. This was 

to avoid any conflicts of interest and to preserve the integrity of the bidding process.  

This involvement was a substantial cost to governments that would otherwise not 

have been incurred.121 

 

The competitive TOC alliance eliminates many of the problems associated with the 

pure alliance tender selection process.  The competitive TOC alliance promotes 

greater fairness in tender selections and demonstrates better value with price 

competition. The promotion of price competition is of significance as this satisfies 

most stakeholders.  One alliance manager, in particular, stated: 

 

[Our] treasury would be more impressed with a competitive TOC alliance as these 

alliances adopt the mantra of price competition.122 

 

Despite these advantages, the competitive TOC alliance introduces additional sunk 

costs and increases the tender evaluation duration.  Neither of these disadvantages 

                                                 
119 Interviewee K. 
120 Victorian Government, above n 67, 100. 
121 Interviewee A. 
122 Interviewee Q. 
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appears to be significant and the alliance literature123 overstates their importance.  The 

main criticism of competitive TOC alliances stems from the fact that industry looks 

unfavourably on such procurement options and governments are less likely to solicit 

competitive bids with such tenders.  The increasing demand for engineering services 

coupled with dwindling supply (see Chapter two) suggests that competitive TOC 

alliances may be a luxury government cannot afford.   

 

The pure and competitive alliance tendering processes demonstrates two extremes. 

The pure alliance offers faster and cheaper selection, but eschews price competition, 

and relies mainly on tenderer’s representations rather than guarantees.  By way of 

contrast, the competitive TOC alliance provides substantial information about the 

proposed design solutions, retains price competition, incurs a penalty of sunk costs, 

and reduces the likelihood of industry participation.  The competitive TOC alliance 

best demonstrates fairness in tender evaluations when compared to pure alliances. 

Consequently, tenderers are less likely to mount a challenge if these lose under 

competitive TOC arrangements. What remedies are available to governments if 

tenderers do not bid honestly? This is of significant concern in pure alliances since 

tenderers guarantee nothing in their tender responses. 

 

Tender Obligations, Remedies and Defences 

 

The pure alliance tender selection process incorporates many disadvantages not 

associated with conventional fixed price contracts.  As this chapter has demonstrated, 

these disadvantages appear in the form of perceptions of unfairness in tender 

evaluations and with poorer demonstration of value for money.  What also warrants 

consideration in pure alliance selection processes are the obligations, remedies, and 

defences relevant to tenderers and principals.  In particular, the risk of misleading 

ordeceptive conduct is far greater in pure alliance tendering because the pure alliance 

tendering process relies substantially more on tenderer representations when 

compared to conventional fixed price contract representations. 

 

                                                 
123 See especially, Victorian Government, above n 67, 100; Ross, above  n 67, 10-11; Alchimie, above 
n 101, 9-10. 
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Though the pure alliance embarks upon a no dispute framework, these obligations 

only apply when the alliance contract is afoot. All activities conducted during the 

tender evaluation phase and subsequent contract negotiations are therefore exempt 

from the alliance ‘no fault, no blame’ regime.  Governments, as the alliance owner, 

therefore retain an avenue to seek external remedies if contractors engage in 

misleading or deceptive conduct during tender evaluations.124  These same remedies 

apply to all government contracts.  Nevertheless, the pure alliance increases the 

dependency of government on contractor representations for several reasons. First, the 

alliance selection process places substantially more emphasis on the culture and 

capabilities of contractors, assessment of which can only realistically be based on 

contractor representations. Second, the alliance contractors provide more information 

during tender responses and this information may not be subject to robust legal 

consideration. This is especially true during alliance workshop presentations provided 

during tender evaluation. Third, there is little or no quantitative representations made 

by contractors in their tender responses (for example, contract price or contract 

schedule). 

 

Pure alliance contractors must therefore be extremely cautious in their dealings with 

governments when providing tender responses. Conversely, government must also be 

wary as to what an alliance contractor promises versus what that same contractor 

offers as best endeavours, or indications of future performance.  The emphasis on 

qualitative tenderer representations introduces a greater likelihood of misleading or 

deceptive conduct occurring.  This offers remedies not only to governments as the 

alliance owner, but also to losing tenderers.  To further explore the significance of 

these risks requires an assessment of legislation and case law relevant to misleading 

or deceptive conduct.  

 

Misleading or deceptive Conduct - Legislation 

 

                                                 
124 Negligent Representations are also relevant; however, compared to statutory misleading and 
deceptive conduct, liability for negligent representations is not strict (Shaddock and Associates Pty Ltd 

v Parramatta City Council (No 1) [1981] HCA 59, (1981) 150 CLR 225, 230-231; Seddon, above n 5, 
314).  To this end a claim is less likely to succeed should government pursue an action for negligent 
misrepresentation when compared to an action under s52 of the Trade Practices Act 1974 (Cth). 
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All pure alliances incorporate ‘no disputes’ clauses.  Nevertheless, these clauses 

cannot exclude the operation of trade practices legislation.  The aim of trade practices 

legislation are to ‘enhance the welfare of Australians through the promotion of 

competition and fair trading and provision for consumer protection’.125 In keeping 

with this aim, the Trade Practices Act 1974 (Cth) prohibits misleading or deceptive 

conduct, at section 52: 

 

A corporation shall not, in trade or commerce, engage in conduct that is 

misleading or deceptive or is likely to mislead or deceive.126 

 

Trade practices legislation at the state level also embraces this principle.127 Trade 

practices legislation not only applies to activities performed within a contract, but also 

any conduct leading up to the formation of a contract. For example, representations 

about future events and predictions are also captured, as set out in Section 51A of the 

Trade Practices Act: 

 

For the purposes of this Division, where a corporation makes a representation with 

respect to any future matter (including the doing of, or the refusing to do, any act) and 

the corporation does not have reasonable grounds for making the representation, the 

representation shall be taken to be misleading.128 

 

Trade practice legislation therefore provides some relief for governments if they are 

misled or deceived by tender responses.  The operation of an alliance no-disputes 

clause after contract signature will not provide an alliance contractor with a means to 

avoid trade practices legislation.129   

 

Alliance tender responses are clearly captured by trade practices legislation and, more 

specifically, the prohibitions on misleading or deceptive conduct.  What now needs to 

                                                 
125 Trade Practices Act 1974 (Cth), s2. 
126 Trade Practices Act 1974 (Cth), s52 (1); see also s53 (e) related to false or misleading 
representations. 
127 Fair Trading Act 1987 (WA) s10; Fair Trading Act 1987 (NSW) s42; Fair Trading Act 1989 (QLD) 
s38; Fair Trading Act 1992 (ACT) s12; Fair Trading Act 1987 (SA) s56; Fair Trading Act 1990 (TAS) 
s14; Consumer Affairs and Fair Trading Act 2006 (NT) s42; Fair Trading Act 1999 (Vic) s9. 
128 Ibid s 51A(1). 
129 See, eg, Chew, above n 3, 332. 
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be established is exactly what conduct is likely to be considered misleading or 

deceptive and how this applies to alliance tender responses?  

 

Defining Misleading or Deceptive Conduct 

 

Conventional fixed price contracts rely on a firm fixed price and schedule as the 

prime indicator of what the contractor will deliver and for how much. By way of 

contrast, pure alliances place substantial emphasis on representations made in tender 

responses with no guarantees. This provides substantial opportunity for tenderers to 

be economical with the truth.  It is therefore crucial to define what responses from an 

alliance contractor are likely to come under the ambit of misleading or deceptive 

conduct. 

 

Whether a statement is misleading or deceptive may depend on whether the statement 

is based on facts or future predictions.130  When an alliance tenderer states that they 

have the capability and capacity to deliver the outcomes of a project, these predictions 

would only be deceptive if the tenderer knew the claims were false at the time they 

were made or the claims were made with reckless indifference regarding their truth or 

falsity.  This principle appears in Thomson v Mastertouch TV Services: 

 

[I]t is necessary for the informant to prove that the defendant did not believe that the 

forecast or prediction would be satisfied or was recklessly indifferent concerning the 

forecast or prediction.131 

 

This does not imply that just because future events do not eventuate, as anticipated in 

the tender response, that a contractor will be held to have engaged in deceptive 

conduct.  Lockhart J’s observations in Bill Acceptance Corporation Ltd v GWA Ltd 

clarify this latter point: 

 

The mere fact that representations as to future conduct or events do not come 

to pass does not make them misleading or deceptive.132 

                                                 
130 Russel Miller, Miller’s Annotated Trade Practices ACT 1974 (24th ed, 2003) 425. 
131 (1977) 15 ALR 487, 494. See also Johnson v Eastern Micro Electronics Pty Ltd (1986) 70 ALR 339 
at 350. 
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Though these cases deal with general representations, there is specific authority 

supporting the premise that misleading or deceptive representations made by tenderers 

are subject to recourse under trade practices legislation.  In Pourzand v City of 

Nedlands and Anor,
133 tender representations provided to a local government were 

found to be in breach in s10(1) of the Fair Trading Act 1987 (WA).134  In this case, a 

tenderer’s claim that they ran their organisation in a ‘sound and business like manner’ 

was held to be misleading.   

 

Alliance tender responses place substantial emphasis on similar criteria to that in 

Pourzand v City of Nedlands and Anor.  For example, selection criteria used in pure 

alliances include past performance, alliance culture, and ability to deliver future 

outcomes.  If these representations are demonstrated to be knowingly false or if they 

are made recklessly then governments have grounds for recourse through trade 

practices legislation.  Such recourse exists for all contracts; nevertheless, alliances 

increase the scope for claims under misleading or deceptive conduct simply because 

other contracts have more robust strategies for curtailing misleading or deceptive 

conduct such as liquidated damages and fixed price contract values.  

 

Claims from Losing Tenderers 

 

Governments, as the alliance owners, are not the only beneficiaries of trade practices 

legislation in tendering.  Losing tenderers may also pursue claims against winning 

tenderers under the guise of misleading or deceptive conduct. This occurred in 

Pourzand v City of Nedlands and Anor,135 where a losing tenderer was successful in 

bringing a claim against the winning tenderer. In this instance, the loss of a chance to 

gain business is quantifiable and damages awarded as explained by Ng M: 

 

...the plaintiffs have pleaded a causal link between the loss or damage and the 

defendants' conduct in contravention of s10 of the Act [Fair Trading Act 1987 (WA)] 

                                                                                                                                            
132 (1983) 50 ALR 242, 243. 
133 Pourzand v City of Nedlands and Anor (1996) 325 WA 130 (Unreported, Ng M, 15 August 1996) 5-
6. 
134 S10(1) of the Fair Trading Act 1987 (WA)  mirrors that of the Trade Practices Act 1974 (Cth) s52. 
135 Pourzand v City of Nedlands and Anor (1996) 325 WA 130 (Unreported, Ng M, 15 August 1996) 5-
6. 
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in that the second defendant's conduct had induced the first defendant to accept his 

tender and reject the plaintiffs' tender as well as others thereby costing the plaintiffs 

the chance to obtain a grant of the lease of the centre.
136  

 

Remedies available to losing tenderers are contingent on whether they would have 

been awarded the contract had no misleading or deceptive conduct occurred.  This 

principle is stated in Poseidon Ltd & Sellars v Adelaide Petroleum NL.137 

 

When adopting pure alliances, it would appear that there is greater potential for 

challenges from losing tenderers as tender responses will comprise substantially more 

representations about past and future performance.  Nevertheless, such challenges are 

contingent upon losing tenderers having access to competitor’s responses and 

demonstrating that such responses are misleading or deceptive.  This will prove a 

difficult task. Consequently, a successful claim for misleading or deceptive conduct 

made by losing tenderers is unlikely, even with a pure alliance tender.  

 

Hurdles to Misleading or Deceptive Conduct Claims 

 

Governments will most likely be the instigators of actions for misleading or deceptive 

conduct as they have access to all tender responses and will suffer greatest during the 

execution of a contract from such misleading or deceptive conduct.  Even so, 

governments face challenges in demonstrating that tenderer representations are 

misleading or deceptive. 

 

Where promises made during tender responses are unqualified, then it is likely that 

such promises may come under the ambit of section 52 of the Trade Practices Act.  

Lee J explained this in Wheeler Grace & Pierucci Pty Ltd and Others v Wright and 

Another: 

 

A positive unqualified prediction by a corporation may be misleading conduct in 

trade or commerce if relevant circumstances show the need for some qualification 

                                                 
136 Ibid 7. 
137 (1994) 120 ALR 16, 17. 
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to be attached to that statement or the possibility of its non-fulfilment to be 

disclosed as a requirement of fair trading.138 

 

Conversely, in Evans Deakin Pty Ltd v Sebel Furniture Ltd,
139 Allsop J held that a 

tender response was not misleading or deceptive where no qualifiers were attached to 

tenderer responses: 

 

It does not follow that any statement in any commercial context which can be 

characterised as a promise must be accompanied by any existing legal or factual 

qualification (whether known or adverted to by the predictor or promissor or not).  

 

Tendering is a precursor to contract negotiations. The operation of section 52 of the 

Trade Practices Act does not preclude one party pursuing a series of representations 

that aim to maximise their outcomes in a bargain, as observed by Burchett J in 

Poseidon Ltd v Adelaide Petroleum NL: 

 

I do not think it has ever been suggested that s 52 strikes at the traditional 

secretiveness and obliquity of the bargaining process. Traditional bargaining may 

be hard, without being in the statutory sense misleading or deceptive. No-one 

expects all the cards to be on the table. But the bargaining process is not therefore 

to be seen as a licence to deceive. If, for example, the bargainer has no intention of 

contracting on the terms discussed — perhaps because his real aim is to tie up the 

market, or to achieve some other ulterior purpose — may not (at least, in some 

circumstances) his conduct in seeming to bargain be accurately stigmatised as 

misleading? It certainly may do enormous harm to a competitor.
140 

 

On the other hand, outright lies that aim to increase the likelihood of winning a bid 

are misleading or deceptive, provided loss occurs to the principal. Thus in Beckhaus 

Civil Pty Ltd v Brewarrina Shire Council,
141 MacReady M held that representations 

made by a tenderer were ‘misleading’, but since there was no resultant loss suffered 

from these representations, there was no breach of section 52 of the Trade Practices 

Act. This principle was endorsed on appeal:  

                                                 
138 (1989) 16 IPR 189, 201. 
139 (2003) FCA 171 [627]. 
140 (1991) 105 ALR 25, 26. 
141 NSWSC (2004) 840, [313]. 
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There must be an adequate causative link between conduct that is, in terms of s 52 of 

the Trade Practices Act, misleading and deceptive and the damage suffered by the 

party at whom such conduct is directed. Misleading and deceptive conduct that 

merely induces a party to enter into a contract is far too remote from damage caused 

by breaches unrelated to that conduct to give rise to a claim for that damage.142  

 

Consequently, while there is some latitude afforded to contractor’s developing tender 

responses in alliances, unqualified representations may be held to be misleading or 

deceptive, especially if those representations lead to tangible losses to the principal. 

 

Pure alliance selection processes have increased emphasis on tender representations.  

This increases the likelihood of misleading or deceptive conduct occurring.  

Consequently, while pure alliance tenderers may embellish upon their capabilities; 

outright lies, or reckless statements will provide governments with avenues for 

recourse.  These avenues for recourse trump the alliance ‘no-disputes’ clause. 

 

Misleading or deceptive conduct claims are substantially less likely in conventional 

fixed price contract and competitive TOC alliance tender evaluations.  In these latter 

forms of tender, substantial reliance in made on tendered prices and schedules.  There 

is far more promissory content in these tender responses compared to the broad 

statements related to culture, capabilities, and positive relationships in the pure 

alliance tender responses. 

 

Conclusions 

 

The pure alliance tender selection process is less likely to satisfy the governance 

objectives of integrity and stewardship when compared to conventional contract 

tender evaluations, because of the absence of price competition and the subsequent 

emphasis on subjective selection criteria. This makes it exceedingly difficult to 

demonstrate that the tender evaluation process is fair and will deliver value for 

money. 

                                                 
142 Brewarrina Shire Council v Beckhaus Civil Pty Ltd (2005) NSWCA 248 [190]. 
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The competitive TOC alliance tender process avoids the pitfalls of the pure alliance.  

In many respects, the competitive TOC alliance selection process is similar to a 

conventional, design and construct tender process since both adopt price competition 

as the primary means to differentiate between tender responses and this better 

demonstrates fairness and impartiality in tendering.  Though, the competitive TOC 

alliance does introduce some sunk costs and a significantly longer tender evaluation 

duration, these disadvantages are by no means significant.  The competitive TOC 

alliance therefore generates substantial benefits as governments receive quantifiable 

information with which to select the ‘best’ tenderer.  The competitive TOC alliance 

tender evaluation process is therefore more consistent with the public sector 

governance objectives of stewardship and integrity. The noteworthy disadvantage of 

the competitive TOC alliance is the risk that governments will not receive any bids to 

the request for tender as these procurement options are less attractive to industry.  

 

By way of contrast, the pure alliance tender selection process relies on selecting a 

preferred tender on non-price criteria.  This proves a challenge for governments to 

demonstrate fairness in the tender selection process with this ‘beauty parade’ selection 

process.  A conundrum also arises from potential challenges to the tendering process. 

On the one hand, a losing tenderer may claim that the subjective selection process was 

unfair, but, on the other hand, they must demonstrate that their bid was more likely to 

deliver better value for money using those same subjective assessment criteria.  I 

therefore argue that a losing pure alliance tenderer is unlikely to seek remedies to 

tender decisions unless the tender process departed radically to the process specified 

in the request for tender documentation.  Furthermore, through interviews with 

alliance managers and alliance contract draftspersons, I am aware of no challenges 

being made by disgruntled alliance tenderers.  This may be a reflection of the current 

buoyant economic conditions in which industry is unlikely to challenge tender 

decisions, as there is plenty of other work to pursue. 143 

 

The focus on subjective assessment criteria in the pure alliance increases the 

likelihood of inappropriate political interference, though no evidence of such 

                                                 
143 Marcus Priest and Rachel Nickless ‘Litigation Drought Hits Top Lawyers’, Australian Financial 

Review (Sydney), 27 July 2007, 55. 
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interference was revealed in my interviews.  This is likely the result of the court’s 

damning appraisal of such interference and the explicit recognition of the risks of 

political interference appearing in government policy. 

 

All alliance models offer governments recourse to claims based on misleading or 

deceptive conduct.  The pure alliance increases the likelihood of such claims 

occurring as governments place substantially more emphasis on the representations 

made by tenderers.  This does not raise any governance compatibility issues other 

than to preserve some recourse to governments should the alliance turn sour.  In such 

circumstances, the alliance no-disputes framework is illusory. 
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Chapter Eight – Conclusions and Observations 

 

‘We know why projects fail, we know how to prevent their failure, so why do they still 

fail?’ 

- Cobb’s Paradox, Martin Cobb, Treasury Board of Canada Secretariat.1 

 

Introduction 
 

This thesis addresses the central research question of whether alliances comply with 

the governance framework of the public sector and hence, whether these procurement 

options are suitable for delivering public works. In doing so, this study explores what 

alliances are, where they are used, why they are used, and what governance rules 

apply to the public sector.  I have shown that alliances fail to comply with both the 

performance and compliance aspects of public sector governance.2  In particular, this 

study reveals that pure alliances, despite their popularity, fail to adequately 

demonstrate value for money for the public sector and contribute to diminished 

accountability, integrity, and transparency in procurement. 

 

This study also contributes to the broader issues associated with measuring the 

effectiveness of governments in public spending.  Examination of the governance 

objectives of the public sector reveals that there are no precise definitions of value for 

money provided by any level of government in Australia.  Similarly, there is no 

consistent framework used by governments for the treatment of risk in decision-

making.3  Consequently, there is no repeatable means for measuring and reporting 

upon the success or otherwise of public sector projects.  This provides a means to 

escape accountability for outcomes since it is extremely difficult to state that a project 

is a failure in any meaningful sense using the current methods of assessing value for 

money.  

 

                                                 
1 Standish Group ‘Unfinished Voyages’ (1996). 
2 Chapters five, six and seven. 
3 Chapter six, 202-5. 
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The key findings from this study stem from the failures of alliance governance 

arrangements. In particular, this study shows that the weaknesses of alliance 

governance arrangements are capable of exploitation to disguise poor project 

management, poor configuration management, poor legal drafting, and poor 

specification development practices.  At the end of this chapter I identify several 

recommendations for reform in the use of alliancing and government procurement in 

general.  These include the need for developing more robust decision-making 

processes, improving repeatability in tender evaluations, promoting more effective 

auditing in target costs development, the consideration of alliance programs, and 

capturing all life cycle costs in procurement business cases. 

 

My focus on the disadvantages of alliances may give the impression that such 

procurement options will never be suitable for the public sector and that conventional 

procurement options will always be superior.  It is important to recognise that the 

scope of this thesis has precluded a thorough investigation of the governance 

arrangements of conventional contracts.  As demonstrated in Chapters two and six, 

conventional contracts share some of the same problems as alliances. Consequently, 

many of the criticisms I levy upon alliances are equally applicable to conventional 

procurement options.  Nevertheless, of all the procurement options available to 

governments, pure alliances, in their current form, are less likely to satisfy value for 

money, accountability, integrity, and transparency objectives.  My recommendations 

for reform address many of these alliance governance issues. 

Alliance Contracts – An Overview 
 

 

There is no single definition of an alliance contract. Nevertheless, this study, reveals 

the common features of these contracting vehicles to be; the sharing of all project 

risks, unanimous decision-making, a regime of no-disputes/no blame, adoption of best 

for project principles, and a remuneration system that rewards or penalises all 

participants (all win or all lose). 

 

Only hybrid alliances deviate from the above principles and make provisions for 

deadlock breaking mechanisms, retention of liability between alliance participants and 
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adopts risk allocation rather than risk sharing.  As Chapter two demonstrates, hybrid 

alliances are less popular than the pure or competitive TOC alliances, and interest in 

the hybrid alliance is dwindling with the emergence of first party insurance products 

tailored specifically for alliances.4   

 

The two most common forms of  alliance used by governments are the pure alliance 

and the competitive TOC alliance.  Though these alliance models use different 

methods to select tenderers, it is important to recognise that both operate in an almost 

identical fashion after the selection of the preferred tenderer.   

 

This study demonstrates that alliances are used at all levels of government (federal, 

state and local) for the delivery of a diverse spectrum of projects, including roads, rail, 

bridges, buildings, aerospace, information systems, and ship building.  Testimony to 

the popularity of alliancing as a procurement model is the fact that $25 billion has 

been expended on alliancing to date in Australia by the public sector.  Though there 

has been a steady increase in the use of alliancing since 1998, my research suggests a 

slow down in the use of this procurement model by Australian governments.  The 

introduction of Early Contractor Involvement (ECI) contracts5 in 2005 is certainly one 

of the reasons alliancing has experienced reduced usage, especially in Queensland.  

There is no evidence to suggest that governments will cease to use alliances in any 

particular area, though governments recognise that alliances are unlikely to succeed 

where vendors are party to an alliance.  This caution has recently been included in a 

Queensland Government, better purchasing guide.6 

 

Despite the overwhelming benefits of alliancing cited in the alliance literature, these 

procurement options incorporate several flaws that make many government 

stakeholders, especially Treasuries, suspicious.  Why, then, is alliancing used?  My 

case studies and interviews revealed that governments use alliancing primarily to cater 

for high risk projects that are difficult to provide a defined scope for and for projects 

that demand an aggressive delivery schedule.  In particular, governments use alliances 

                                                 
4 John Davies ‘ Insurance Under an Alliance’ (presentation to the Alliancing Association of 
Australasia, Brisbane, 19 February 2008). 
5 See Chapter two, 51-3. 
6 Queensland Government Chief Procurement Office, Better Purchasing Guide ‘Relational Procurement 
Options - Alliance and Early Contractor Involvement Contracts’ (2008) 20, 
<http://www.qgm.qld.gov.au/02_policy/guides/relational_contracting_guide.pdf> at 15 July 2008. 
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for high risk projects for three main reasons.  First, the use of conventional contracts 

on high risk projects will result in large contingency fees since contractors will load 

tendered prices to cover all risks, whether they eventuate or not.  Second, where there 

are high risks, conventional contracts increase the likelihood of disputes and 

variations, because there is more likely to be changes in the scope of the project.  

Third, the use of conventional contracts in high risk projects will most likely result in 

degraded project quality, because contractors trade off project quality with cost and 

schedule objectives. 

 

In addition to using these reasons as part of the business case for using alliancing, my 

case studies and interviews revealed that governments also use alliances as a tool to 

capture industry participation.  The use of alliancing increases the likelihood of 

tenderers responding to a request for tender and the avoidance of no bid situations. 

Though governments must consider the attractiveness of procurement options to 

prospective tenderers, this reason alone is insufficient for the appropriate selection of 

alliancing.  There is little in the alliance literature and government procurement 

policies advising on the use of alliancing as a reaction to an undersupply of 

construction and engineering contractors.  This issue is explored in my 

recommendations for reform. 

 

My examination of the construction and engineering forecasts for the next decade 

suggests that there will be further demands on the construction and engineering 

industry with alliancing remaining a key tool for the delivery of such projects, despite 

the introduction of competing procurement options such as ECI contracts and 

increasing use of PPPs.  Australian governments have also committed themselves to 

alliancing with the release of several alliancing guides and policies.7  Consequently, 

alliancing is becoming a mainstream procurement option for the public sector.  What 

is lacking in both the alliance literature and government policy is a robust analysis of 

the governance arrangements of such procurement options.   

 

                                                 
7 NSW Government, Procurement Methodology Guidelines for Construction (2008) 
<http://www.construction.nsw.gov.au> at 15 July 2008; Victorian Government, Department of 
Treasury and Finance, 'Project Alliancing Practitioner's Guide’ (2006); Queensland Government, 
Department of Main Roads ‘Project Delivery System’ Volume 1, (2005). 
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Public Sector Governance Arrangements 

 

This study examined the rules by which governments must operate in procurement in 

order to assess whether alliances actually meet these rules.  Chapter four reveals that 

while governance arrangements do differ subtly between the levels of government and 

between the states themselves, there are common themes. The common governance 

objectives of the public sector include value for money (or stewardship), 

accountability, integrity, and transparency.8  All of these governance principles 

introduce obstacles for alliances, but it is the governance principle of value for money 

that proves most troublesome. 

 

Stewardship 

 

Stewardship demands the delivery of value for money. As demonstrated in Chapter 

six, there is no consistent definition of value for money used by Australian 

governments.  Furthermore, the decision-making processes of governments are ill 

defined and prone to inappropriate manipulation.  This situation proves a challenge 

for procurement managers engaged in any procurement activity, but pure alliances 

exacerbate this challenge since there is no price competition to ensure that project 

costs are a fair representation for the true cost of delivery.  Consequently, even if a 

consistent and repeatable process is available to measure value for money, such a 

process would be meaningless in a pure alliance.   

 

This study suggests that the auditing and independent validation processes of pure 

alliances are unsatisfactory since auditors neither have the resources nor capabilities 

to validate pure alliance target costs.  Only the competitive TOC alliance provides a 

credible means of demonstrating that the target costs are fair.  This criticism (the lack 

of price competition) may be extended to some conventional fixed price contracts 

since, in some circumstances, fixed price contracts involve substantial variations that 

significantly increase contract values. There is no price competition on these 

variations, but, as demonstrated in Chapter two, the problems of variations largely 

stem from poor specifications and not the form of contract. 

                                                 
8 Leadership is also a common governance objective of the public sector, though this is more of an 
enabling objective to achieve the compliance and performance aspects of governance (see chapter 4). 
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The alliance literature, from academics and alliance protagonists, universally 

recognises pure alliances as favourable to industry9 as the absence of price 

competition in tender selections makes tendering fast and cheap for contractors.  This 

suggests that the public sector is sacrificing its governance values simply to encourage 

industry participation in projects. 

 

The competitive TOC alliance adopts price competition for tender selection and this 

eliminates many of the value for money concerns associated with pure alliances.  

Despite the criticisms associated with competitive TOC alliances, I demonstrate that 

these criticisms are largely exaggerated.10  For example, the competitive TOC alliance 

sunk costs displace many of the pure alliance independent auditor costs, and reuse of 

the losing tenderer’s design solution can generate substantial cost savings.11  The 

alliance literature also cites the risks of less collaboration and a greater likelihood of 

diverging goals associated with the competitive TOC alliance when compared to pure 

alliances. Contrary to this view, my interviews and case studies revealed that 

competitive TOC alliances do not introduce any changes in the behaviours of the 

alliance participants after tender selection when compared with pure alliances.  This 

accords with my general observation that positive behaviours and success are driven 

by the skills and leadership of the teams applied to the project, rather than by the form 

of the contract used. 

 

Though the discussions on value for money are animated in the alliance community,12  

I argue that these arguments are circular since there is no robust definition of value for 

                                                 
9 See, eg, Cooperative Research Centre for Construction Innovation, ‘Being the Best – Talking With 
Highly Innovative Contractors’ (2007) 27 at 
<http://www.brite.crcci.info/resources/pdfs/beingthebest_locked.pdf> at 15 July 2008; John Purcell and 
Jim Ross ,‘Project Alliancing – Not a Universal Panacea’ (2005), Engineers Australia, 9 June 2005. 
10 See, eg, Chapter six where I demonstrate that some commentators significantly overstate the sunk 
costs of Competitive TOC alliances. 
11 See, eg, Queensland Government, Public Works Committee, ‘The Tugun Bypass Project’ Report 97 
(2007), 32 where a $5 million sunk cost of a losing competitive TOC alliance tenderer’s design reaped 
$7 million of savings through innovative design solutions. 
12  See, eg, Andrew Chew, ‘Alliancing – Some Practical and Legal Considerations when Bidding and 
Structuring Alliance contracts’, (2006) 106 Australian Construction Law Newsletter, 20; Owen 
Hayford, ‘Ensuring your Alliance Contract is legally Sound’ (2004) 99 Australian Construction Law 

Newsletter, 45; Andrew Chew, ‘Alliancing in Delivery of Major Infrastructure Projects and 
Outsourcing Services - An Overview of Legal Issues’ (2004) 21(3) International Construction Law 

Review 319; Brad Cowan and John Davis, ‘Development of the “Competitive TOC” Alliance  - A 
Client Initiative’ (2005) <http://www.alliancenetwork.com.au/white_papers.html> at 15 July 2008; 
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money and decision-making process can be manipulated to favour any outcome over 

another.13 Nevertheless, an absence of price competition proves a formidable 

challenge for justifying the selection of a tenderer even if governments define value 

for money in quantitative terms.  The pure alliance therefore fails to satisfy the 

governance objective of stewardship, despite resources expended on independent 

auditing, probity advisors, and with the use of open book financial reporting.  

 

Accountability  

 

In conventional fixed price contracts, governments act as the principal and engage 

contractors on an arms-length basis.  By comparison, alliances involve the creation of 

a virtual organisation with shared responsibilities. This study found that all alliance 

agreements require unanimity in decision-making, contain express terms demanding a 

‘no blame’ and ‘no litigation’ environment, incorporate a remuneration system where 

participants all lose or all win, and require the establishment of the alliance where key 

roles are held by either industry or public sector personnel on a ‘best for project’ 

basis.14 Arguably, these features of alliancing are fundamental to project success by 

aligning goals, fostering collaboration, and driving innovation.15   Nevertheless, 

incorporation into an agreement of express terms that demand collaboration and the 

sharing of risks may prove to be a Faustian bargain.  In particular, these alliance 

features create accountability tensions. 

 

The spectre of deadlocks occurring with the alliance unanimous decision-making 

protocols is a real concern for governments. A reaction to this concern is the inclusion 

of deadlock breaking mechanisms in most alliances.16 Other accountability problems, 

though are not so easily eliminated.  For example, I demonstrate that governments 

have no recourse to compensation for failures by the other alliance participants as the 

                                                                                                                                            
Alchimie, ‘Target Outrun Cost: Demonstrating and Ensuring Value for Money’ (2004) 
<http://www.alchimie.com.au/index.cgi?tid=14> at 16 June 2008; Andrew Stephenson, ‘Alliance 
Contracting, Partnering, Co-operative Contracting – Risk Avoidance or Risk Creation’(paper presented 
to Clayton Utz Major Projects Seminar, Melbourne, October 2000), [5.2] 
<http://www.claytonutz.com/downloads/project2.pdf> at 17 July 2008; Jim Ross, ‘Introduction to 
Project Alliancing’ (Alliance Contracting Conference, Sydney, October 2003), 1. 
13 See, eg, Figure 6-1 in Chapter six.   
14 Ross, above n 12, 2; Victorian Government, above n 7, 8; See also Chapter two. 
15 See especially, Ross, above n 12, 13; Andrew Hutchinson and John Gallagher ‘Project Alliancing - 
an Overview’ (Centre of Advanced Engineering Seminar, Christchurch, NZ 2003) 17. 
16 See Chapter two, 59. 
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alliance no blame and no litigation clauses17 dilute accountability for negligent acts or 

omissions on a project.   

 

In addition, accountability issues arise from the fact that alliances typically allow for 

the progression of projects with broadly defined specifications and outcomes.18  This 

provides an avenue for governments to escape accountability for the integrity of 

project documentation, or as one interviewee phrased this ‘alliances provide an 

avenue to avoid doing the documentation leg-work’.19   

 

The teaming philosophy of alliances, with a focus on relationship management, offers 

substantial benefits. Nevertheless, such relationships are at odds with the public sector 

governance objective of accountability. Comments from my interviewees to the effect 

that ‘we are all in this together’ are quite noble, but do not fit comfortably with the 

principles of division and assignment of responsibility. No other procurement option, 

joint ventures included, provides the same scope for a dilution of accountability than 

alliances. 

 

Integrity 

 

Integrity comprises principles of honesty, fairness, and objectivity.20  This creates 

problems for alliances in two distinct areas.  First, alliances place government 

employees in a situation where they must simultaneously meet the requirements of the 

alliance, on a best for project basis, and the broader goals of the public sector.  This is 

a credible concern for governments if the alliance goals diverge from those of the 

alliance owner.  In addition to this conflict of duty, a second problem arises in pure 

alliances with the absence of price competition.  The governance objective of integrity 

requires fairness, but how is fairness demonstrated in the pure alliance ‘beauty parade’ 

tender selection process? 

 

                                                 
17 The no disputes and no blame clauses are common to all pure and competitive TOC alliances, see 
Chapter two,58. 
18 NSW Government, above n 7, 10; Victorian Government, above n 7, 17. 
19 Interviewee F. 
20 Australian Government, Australian National Audit Office, Better Practice Guide, Public Sector 

Governance and the Individual Officer (July 2003), 8. 



Chapter Eight – Conclusions and Observations  301 

 

A conflict of duty is a credible threat to the success of alliancing.  At the start of a 

project the goals of the alliance and those of the public sector must be congruent.  If 

the alliance subsequently fails to perform then it is likely that the goals of each 

alliance participant will diverge.  This is especially true for industry participants in the 

alliance whose overriding duty is to shareholders.  Further issues emerge when 

considering the potential for fiduciary obligations arising in an alliance.   

 

Though all of the alliance contracts I reviewed attempted to exclude the operation of 

the law of equity in the express terms of the agreement itself, the drafting of these 

exclusions is unlikely to be successful.  I propose, in Chapter five, a clause that is 

more likely to be valid in excluding the intervention of equity in the alliance 

agreement.  Nevertheless, the potential obligations imposed in equity are no more 

onerous than the express good faith obligations that form part of the alliance terms 

and conditions. Consequently, the risk of the creation of fiduciary obligations in 

alliances is overstated in the literature.21 

 

Other than the problems associated with a conflict of duty, challenges also arise with 

the demonstration of fairness and objectivity in alliances.  This is especially so in the 

pure alliance tender selection process.  As Chapter seven demonstrates, the pure 

alliance relies on tender selection in the absence of price competition.  This selection 

process therefore relies on more subjective assessment criteria and typically places 

substantial emphasis on a contractor’s past performance.  This creates problems with 

the governance dimension of integrity in two areas. First, the reliance on subjective 

selection evaluation criteria diminishes the repeatability and reproducibility aspects of 

tender evaluations.  This introduces greater scope for meddling in the outcomes of a 

tender evaluation.  Second, the substantial focus on past performance in tender 

selection criteria disadvantages new entrants.  That is not to say that past performance 

should be absent from selection criteria, but rather that there should be scope for new 

entrants to be granted reasonable access to government contracts.  My examination of 

one pure alliance tender evaluation found that three of the seven selection criteria 

                                                 
21 Equitable remedies, however,  provide for ‘specific performance’ should an alliance participant seek 
such relief. 
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focussed on past performance. Such tendering practices are unfair to new entrants and 

are unlikely to comply with the Australian/US Free trade agreement principles.22 

 

The competitive TOC alliance does not suffer from these criticisms as governments 

primarily use price to discriminate between tenderers.  For example, one competitive 

TOC alliance I explored in my case studies assigned a weight of 85 percent to the 

tendered price.  This is certainly a fairer and more objective means to conduct tender 

evaluations.   

 

All alliances increase the risk of a conflict of duty.  In addition, the pure alliance is 

less likely to demonstrate fairness and objectivity in tender evaluations.  The 

governance objective of integrity is therefore unlikely to be satisfied by alliance 

contracts.  Certainly, other procurement options can suffer from the same criticism if 

they avoid price competition, but no other procurement option places government 

employees in a situation where they have two masters and where tenderer selection is 

based primarily on qualitative evaluation criteria. 

 

Transparency   

 
Transparency demands openness and promotes confidence in public sector decision-

making.23 Alliances incorporate open book reporting and this facilitates transparency 

in some areas.  Nevertheless, there is no arms-length process in target cost 

development for a pure alliance project and there is no price competition 

demonstrating that this target cost is set fairly.  Furthermore, the tender selection 

process of the pure alliance also compromises the governance objective of 

transparency since there is no repeatable means to demonstrate that tenderers were 

fairly selected. This is because the pure alliance tender selection process is based 

primarily on qualitative criteria 

 

Pure alliances attempt to mitigate some of the criticisms associated with the integrity 

of target costs by ‘opening up the process’ with independent auditors and probity 

                                                 
22 See Chapter 7, 279. 
23 Ibid 8. 
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advisors.  This certainly sheds some visibility into target cost development, but as I 

argue in Chapter six, auditing of this type is unlikely to yield useful information, as 

independent estimators will not have the resources to validate all aspects of the TOC.  

Pure alliances are therefore less transparent than conventional fixed price procurement 

options because, in these later contracts, price competition, and hence quantitative 

selection processes, sets the price fairly.  The competitive TOC alliance, though, does 

not share these problems. 

 

Are alliances compatible with public sector governance 

objectives? 

 

This study has shown that pure alliances are left wanting in many areas when assessed 

against public sector governance objectives.  It is true that many of the criticisms I 

levy against the pure alliance are equally applicable to other contractual vehicles, 

especially where variations are common and when price competition is avoided.  

Nevertheless, the pure alliance is more likely to compromise public sector governance 

objectives since there is diluted accountability, no price competition, no liability 

between participants, and the tender selection process lacks repeatability and 

reproducibility.  All these elements conspire to create an environment for exploiting 

the alliance in a manner not consistent with the broader public sector objectives of 

delivering value for money, preserving accountability, promoting integrity and 

fostering transparency.  Consequently, the pure alliance incorporates inherent 

weaknesses that are prone to abuse. Given the amounts of public money at stake, 

governments need to recognise and manage these weaknesses. The following section 

explores these alliance pitfalls in depth. 

 

The Potential Abuses of Alliances 

 
The governance arrangements of pure alliances are not as robust as those associated 

with conventional, fixed price procurement methods.  This weakened governance 

framework introduces the potential for alliances to be misused.  Though several of the 

reasons advanced for using alliances are valid, some of these reasons are susceptible 

to misuse.  For example, the weakened governance environment of alliances enables 
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procurement managers to mask shortcomings in the public sector in the following 

areas: 

 

a. Alliances as a mitigation strategy for poor project management skills,  

b. Alliances as a tool to overcome poor specification development skills,  

c. Alliances as a means to overcome poor configuration management 

practices, and  

d. Alliances as a means to avoid best practice legal drafting. 

 

Despite some of the alliance literature suggesting that alliances offer a means to avoid 

lawyers or use lawyers inappropriately, 24 I found no evidence in my case studies and 

interviews to suggest that governments used alliancing to avoid legal review of the 

alliance contract. Furthermore, I found no evidence to suggest that governments used 

alliances as a tool to avoid robust specification development practices.  What I did 

discover in my case studies and interviews was that governments were forced to rely 

on the use of alliancing where there were self-imposed deadlines that precluded the 

use of conventional procurement options and where the poor configuration 

management practices of government agencies made fixed price contracts 

unworkable.   

 

The alliance therefore offers credible scope for misuse.  In particular, governments 

may select alliancing to mask systemic failures in project management, contract 

drafting, configuration management, and specification development practices. No 

government procurement policy or guidance considers these potential abuses.25 

 

Alliances as the Last Refuge of the Incompetent Project Manager 

 
Best practice project management demands an investment in effective resourcing, 

planning, and scheduling.26   This promotes an environment of ‘no surprises’ and 

adequate time for project planning.  Conversely, an absence of sound project 

                                                 
24 Stephenson, above n 12, [5.1]. 
25 Both the NSW Government, Department of Commerce, ‘Procurement Methodology Guideline for 
Construction’ (2005) and Victorian Government, ‘Project Alliancing Practitioners’ Guide’ (2006) are 
silent on these alliance pitfalls. 
26 Project Management Institute, Project Management Body of Knowledge (3rd ed, 2004), ch 6. 
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management results in time pressures and inadequate resources available to deliver 

projects.   Alliances are universally accepted in the alliance literature as being suitable 

for projects with aggressive schedules, where time pressures prohibit the use of 

conventional procurement options.27  Alliances therefore provide a means to 

overcome poor strategic planning and project management practices.  There was 

evidence in my case studies and interviews of circumstances where governments had 

to use alliances to overcome their own poor planning. 

 

My interview and survey findings demonstrate that time pressures were a key reason 

for the use of alliancing.28  As shown in Chapter three, governments considered the 

schedule imperatives of some projects to outweigh costs substantially, that is 

‘schedule became king’.  Nevertheless, in several of these alliances, schedule 

constraints were self-imposed.  

 

I found two examples of alliances that faced self-imposed schedule pressures. The 

first was the upgrade of a waste water treatment plant to meet mandatory pollution 

targets (set by the Environmental Protection Agencies). The tightening of effluent 

targets (nitrogen and phosphorous emissions) required the modification of most of 

waste water treatment plants in Australia. For the one particular waste water treatment 

plant, the procurement authority considered alliancing the only procurement model 

able to meet the aggressive schedule constraints and to secure contractor resources 

that were in high demand. 

 

The second example was the Sydney Northside Storage Tunnel Alliance.  This project 

required completion prior to the Sydney 2000 Olympics. Despite the fact that this 

project deadline was known for quite some time, construction began quite late on this 

project. The procurement authority found that it could only achieve the project 

deadline with an alliance contract.29  

 

                                                 
27 NSW Government, above n 7, 42; Chapter three, 91. 
28 See Chapter three, figure 3-1, which demonstrates that schedule risks were rated higher than cost and 
performance risks. 
29 NSW Audit Office, Performance Audit, ‘Sydney Water Corporation: Northside Storage Tunnel 
Alliance’ (2003), 1-3. 
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In other alliance projects, the time constraints were the result of prolonged drought 

and an underinvestment in water security.  Consequently, some of the schedule 

pressures resulted from unforeseen circumstances, but, in many cases, schedule 

constraints were self imposed and arguably, a result of poor planning or complacency.  

Procurement managers facing these circumstances felt that they could only meet the 

schedule imperatives with an alliance, since this procurement option best deals with 

project schedule constraints.  

 

There is a danger that alliancing is used as a tool to overcome poor planning and 

project management practices since there is little incentive for governments to avoid 

situations where schedule constraints occur. This is a credible risk for governments as 

alliancing enters the mainstream of procurement options. Neither the alliance 

literature or government policy recognises this risk.  In my recommendations for 

reform, I discuss the need for procurement business cases to identify what the causes 

of project schedule pressures are to assist procurement agencies recognise where 

alliancing is applied inappropriately. 

 

Alliances as the Last Refuge of the Incompetent Specification 

Developer 

 

Alliances are ideally suited for high risk projects where project scope is difficult to 

define, because conventional delivery mechanisms with fixed price contracts typically 

incorporate very high contingency fees to deal with project uncertainty.  

Consequently, alliances are attractive for projects with high geotechnical risks, 

software intensive elements, complex stakeholder needs, and variable project scope.30  

This introduces the potential for governments to use alliancing where governments do 

not possess the skills or resources necessary to develop appropriate project briefs and 

specifications, simply because alliances do not require such documentation. 

 

Chapter two demonstrates that most cost overruns are a result of poor specifications.31  

An inappropriate treatment of this systemic failure is to use alliancing rather than 

                                                 
30 Victorian Government, above n 7, 17; Ross above, n 12, 1. 
31 See especially, Engineers Australia, ‘Getting it right first time: A plan to reverse declining standards 
in project design documentation within the building and construction and industry’ (2003) 3 
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develop competencies within government for robust specification development or 

invest in preliminary design activities to quantify project scope.32  Procurement 

managers may be lured into using alliances where they are faced with a lack of skills 

or resources to conduct a thorough investigation into project scope.   

Though I saw little evidence to suggest that procurement managers exploit alliances 

as a means to avoid sound specification development and risk quantification, some 

alliance managers stated that they overused alliancing because even though there was 

high risk components associated with the project, the majority of the project risks 

were medium or low risk.  One alliance manager stated that: 

 

Next time we will break out the high risk components and deliver this under an 

alliance. The rest of the project will be under a D&C [Design and Construct] contract.
33 

 

There is a risk of an overuse of alliancing for projects with scope that is difficult to 

define.  This risk is likely to increase with declining skills in engineering 

competencies within the public sector.34  Governments must be cognisant of this risk 

and procurement business cases and trade studies should consider the use of scoping 

studies, site surveys, and rapid prototyping where possible. Governments should not 

automatically apply alliancing to projects simply on the basis that there is high risk or 

unquantifiable risks associated with a project. 

 

Alliance Contracting as a Cure for Poor Configuration Management 

Practices 

 
Alliancing is an attractive procurement option when the configuration of a project is 

unknown.  This is generally not an issue with greenfield projects,35 but is a likely 

                                                                                                                                            
<www.qld.engineersaustralia.org.au> at 30 June 2008, which demonstrates that 80 percent of cost and 
schedule overruns are a result of poor specifications. 
32 For example, the Department of Defence recommends ten percent to 15 percent of the project budget 
be expended on project definition prior to release of a request for tender; Department of the Prime 
Minister and Cabinet ‘Defence Procurement Review’ (2003) 12  
<http://www.defence.gov.au/publications/dpr180903.pdf> at 30 June 2008. 
33 Interviewee C. 
34 Engineers Australia, above n 31, 28, which recognises the retirement of skilled ‘baby boomers’ and a 
shortage of engineers causing the problems of poor specifications. 
35 Greenfield projects are defined as new systems or infrastructure developed from ‘a blank sheet of 
paper’. For example, the design and construction of a new bridge or a new sports stadium.  By way of 
contrast, the refurbishment, upgrade, or redevelopment of existing systems is not considered a 
greenfield project. 
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problem for upgrades to existing infrastructure or systems. Many alliances involved 

such upgrades.  In Chapter two, for example, I identify the use of alliances for rail 

upgrades, defence platform upgrades (ships and aircraft), and waste water treatment 

plant upgrades.  In many of these projects the configuration status of existing systems 

proved to be a high risk, because the alliance owner was uncertain of the exact 

configuration of their own equipment. This precluded the use of conventional fixed 

price contracts.  Consequently, government’s own poor configuration management 

practices led to the use of alliancing, as the following examples illustrate. 

 

On one rail upgrade project, an alliance manager stated that the configuration of rail 

signals and wiring was unknown,36  because no records were made of the original 

wiring installed over fifty years ago.  This agency considered a conventional fixed 

price contract to be inappropriate as the rail upgrade project involved substantial 

signal wiring upgrades and the agency could not advise contractors where existing 

wiring installations were. 

 

Similarly, in one of my interviews, one alliance contract manager stated that they used 

alliancing on their rail upgrades because the rail authority in question had no idea 

what the configuration of their track was from a reliability perspective.37  For the 

maintenance of a significant length of track, the rail authority could not adopt fixed 

price arrangements and they consequently had to use alliancing. 

 

As the above examples illustrate, alliances proved a means to mitigate against 

unknown configurations of existing systems.  This provides an avenue for exploiting 

alliances in areas where poor configuration management practices are rife.  

Governments should recognise this risk and ensure they do not use alliances to cater 

for configuration management failures.  

                                                 
36 Chris Lock, ‘Why Choose Alliances? Alliance Contracts vs Traditional Methods of Contracting’ 
(presentation to the Alliance Contracting Conference, Institute of International Research, Brisbane, 20-
22 November 2007). 
37 Interviewee H. 
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Alliance Contracting used as a Tool to Mitigate against Poor 

Contract Drafting 

 

Unlike conventional contracts where responsibility for risks, rights, and obligations 

are clearly stated, the alliance involves risk sharing with few legal rights and 

responsibilities.  Several interviewees expressed the view that ‘alliances keep the 

lawyers out of the loop’.38  There is also a perception in some of the alliance literature 

that alliances do not require robust legal review.39  The fact that alliances include a 

‘no disputes’ clause and a regime of ‘no liability’ lends weight to the view that 

lawyers have little bearing on alliance contract development. This introduces the risk 

that governments become cavalier in the drafting of alliances and this could lead to 

sacrificing certainty in the agreement.40 

 

My review of eleven alliance agreements found that some of the alliance clauses are 

poorly drafted and do not provide sufficient certainty to the participants of the 

alliance. This is especially so in the drafting of fiduciary obligation exclusion clauses 

(see Chapter five).  This view is corroborated by the following observation from a 

legal commentator: 

 

…some alliance contracts are loosely drafted and do not clearly deal with risk 

allocation between the parties.41 

 

Governments need not draft alliances as robustly as a fixed price design and construct 

contracts; nevertheless, alliances must clearly articulate rights, responsibilities, and 

obligations.  Many alliance contracts are uncertain in this area with the role of the 

lawyer stated in vague terms.42  The poor drafting of some alliance agreements is 

surprising considering the responses from my interviews with four senior lawyers 

                                                 
38 Interviewee F, Interviewee G. 
39Graham Thomson, Mallesons Stephen Jaques, 'Project Alliances', (paper presented at the 21st 
Australian Mining and Petroleum Law Association Conference, Brisbane, 24 July 1997) 8; Contra, 
Ross, above n 12, 12. 
40 See especially, Stephenson, above n 12, [5.1];  Hayford, above n 12, 50-1. 
41 James Forrest ‘Legal Considerations of Alliance Contracts’ (paper presented at the Institute of 
International Research Alliance Contracting Conference, Brisbane 7-9 Dec 2005) 4. 
42‘It is submitted that the idea that alliance contracting can or should be a legal concept confuses the 
role of a lawyer with that of management.’ Stephenson above n 12, [5.1]. 
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experienced in drafting alliance agreements. Their responses confirmed that 

governments expend substantial resources in developing alliance agreements. The 

relative lack of maturity of alliancing may explain some of the poor drafting of these 

contracts when compared to, say, a mature system of contracts such as the Australian 

Standard, General Conditions of Contract suite (AS4000-1997, AS2124/1992). 

 

Though I found no evidence to suggest alliances are used to avoid robust legal review, 

there is a potential for procurement agencies to be seduced into using alliancing as a 

means to avoid the time and expense of involving the legal profession.  Certainly, the 

presence of a no-disputes regime and a relationship of no liability provide a false 

impression that legal review is unnecessary. Nevertheless, alliances demand the clear 

articulation of rights and obligations, just like any other contract.43 

 

There are clearly avenues for abusing the alliance contract to overcome systemic 

problems in the public sector, but do the benefits of these procurement options 

outweigh the risks? 

 

Are Alliances Successful? 

 
This study demonstrates that alliances fail to meet many of the governance objectives 

of the public sector and that there is substantial scope for misusing alliances. Despite 

these shortcomings, I must answer the broader question of whether alliances are 

successful.  This is necessary since alliances are one of many potential delivery 

mechanisms available to the public sector.  If other procurement methods are unable 

to deliver project outcomes faster and cheaper than an alliance, then no matter what 

governance risks exist with alliances, the alliance is the most suitable procurement 

model (the alliance is the lesser of two or more evils!) 

 

Assessing the success of alliances is a challenge in itself as the term success is not 

easy to specify.  My examination of value for money in Chapter six highlights this 

problem.  The majority of my interviewees judged alliance success to be based on 

delivering the project both within the target cost and schedule and to the desired 

performance requirements.  Most alliances appear to achieve this goal, with the cost 
                                                 
43 Stephenson, above n 12, [6]; Forrest, above n 41, 5. 
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of delivery of alliance projects within five percent of the target cost.44  The problem 

with these metrics is that it is the alliance itself that sets the target cost and hence 

target costs become self-fulfilling prophesies.   An alternative test for success would 

be to compare the alliance outcomes with what other procurement options would have 

delivered.  Such a test is elusive.   

 

A broader test I explored was asking interviewees whether they would use alliancing 

again, given the same circumstances.  All replied that they would, though two 

respondents said that they would change their type of alliance.  Alliancing has also 

entered the mainstream of procurement.45  This is indicative that the alliance is a 

successful procurement model, despite observations from critics of pure alliancing 

who are sceptical of the gains made.46 Nevertheless, there have been alliance 

failures47 and this study demonstrates that achievement of the target cost is not a 

measure of success.  A more relevant measure of success, then, is to identify 

procurement model features that are more likely to deliver faster, cheaper and better 

outcomes when compared with alternatives. This study recognises that there are 

features more likely to result in project success. I derived these success factors from 

observations in my case studies, interviews, survey responses, and from the alliance 

literature.  In particular, interviewee responses show that fair risk allocation, adequate 

time for planning, and strong leadership are crucial to project success. Consequently, 

it is the following features that are likely to lead to alliance success:  

 

a. Adequate resources (time and money) to develop realistic project cost 

estimates and schedules, 

b. Strong and effective leadership,48 

c. Commitment to project success, 

                                                 
44 See, eg, Jim Feehely, ‘Is value enough to choose an alliance?’ (2007); Alchimie, ‘Target Outrun 
Cost: Demonstrating and Ensuring Value for Money’ (2004) Alchimie Pty Ltd 
<http://www.alchimie.com.au/index.cgi?tid=14> at 30 June 2008 (Alchimie are alliance facilitators 
who cite the Actual Outturn Cost metrics from their own experiences with over fifty alliance contracts). 
45 See demographic analysis at Chapter two; Phillip Greenham, Minter Ellisons, ‘Government 
participation evolves as alliance contracting hits the mainstream’ (2006) 
<http://www.alliancingassociation.org/index.cfm?MenuID=127> at 15 July 2008. 
46 See especially, Stephenson above  n 12; Cowan et al above n 12. 
47 See Chapter five,  footnote 103. 
48 Stephenson above n 12, [5.1]; Fiona Cheung, Steve Rowlinson, Roland Simons, and Alannah 
Rafferty, ‘Alliancing in Australia—No-Litigation Contracts: A Tautology?’ (2006) 132(1) Journal of 

Professional Issues in Engineering Education 81. 
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d. A culture of continual improvement,  

e. Fair risk allocation,  

f. Fair profit margins for industry participants, and 

g. Clearly articulated project goals and specifications. 

 

It is important to recognise that these features may appear in both alliances and 

conventional contract delivery methods.  Alliances, though, are more likely to 

incorporate these features for the following reasons. 

 

First, pure alliance participants can take as long as they wish and spend as much 

money as they want to develop target costs. This is not the case with a conventional 

fixed price contract. Second, alliances demand strong leadership from all participants 

with the formation of alliance leadership and management teams.49 Third, alliances 

force parties to commit to project success since all alliances use a gainshare/painshare 

remuneration system (all win or all lose). Fourth, these alliance gainshare and 

painshare arrangements reward innovation and continual improvement. Fifth, all 

project risks are shared in an alliance. This therefore avoids the problem of risk being 

allocated to parties that cannot control that risk. Sixth, fair profit margins for industry 

participants are agree upon prior to entering the alliance contract. Finally, project 

goals and specifications are clearly defined in the development of the alliance target 

cost in a collaborative manner.  Risk workshops are also used extensively in the 

alliance,50 and this greatly reduces the likelihood of disputes. 

 

I do not conclude that alliances succeed simply on the basis that they are ‘alliances’; 

rather, this study demonstrates that alliances likely succeed because they force 

participants to define project requirements robustly and to treat risks sensibly (at the 

expense of the compliance aspects of governance)  Furthermore, the alliance develops 

target costs and schedules after considerable time and money is expended. 

Competitively developed bids are not provided with these luxuries. 

 

                                                 
49 Ross, above n 12, 21. 
50 My interviews with alliance insurance brokers revealed that insurance underwriters were intimately 
involved in robust risk workshops at the beginning of alliances, John Davies ‘Insurance Under an 
Alliance’ (presentation to the Alliancing Association of Australasia, Brisbane, 19 February 2008). 
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The alliance process certainly increases the likelihood of positive collaboration and 

the alignment of goals, but there is no reason why such attributes cannot be associated 

with other contract delivery models.  The success of ‘partnering’ and ECI contracts, 

discussed in Chapter three, is an example of this. This study therefore demonstrates 

that alliance success is mostly a result of sensible risk management and with adequate 

resources assigned to project planning. 

 

As a final observation, it is useful to review why conventional contracts have failed to 

deliver successful outcomes.51  Other than the problem of defective specifications, 

discussed in Chapter two, another reason for adversarial behaviour and excess 

contract claims stemmed from the fact that contract margins in the previous decade 

were razor thin.52 Where contractors were operating on less than five percent profit 

margins, the only scope for making an equitable profit was through the escalation of 

contractual claims.53  Furthermore, the likelihood of winning work was very low. This 

resulted in increasing bid costs to industry and the common practice of underbidding 

prices to win work and then recover profit from variations.54  It is unsurprising that in 

these circumstances, fixed price contracts resulted in major cost escalations and 

disputes. 

 

The current construction and engineering market is less competitive and profit 

margins are much higher.55  This has substantially reduced the likelihood of claims 

and disputes for all contracting vehicles.  It is erroneous to compare the claimed 

success of present day alliances to the failures of conventional fixed price contracts a 

decade ago.  Consequently, there is a bias towards the over reporting of alliance 

success and conventional fixed price contract failure. 

                                                 
51 National Public Works Conference (Australia) and National Building and Construction Council 
(Australia) Joint Working Party, ‘No dispute: Strategies for Improvement in the Australian Building 
and Construction Industry’ (May 1990), ch 2.  
52 Australian Bureau of Statistics, Private Sector Construction Industry, 8772.0 1996-97, 15 
<http://www.ausstats.abs.gov.au/ausstats/subscriber.nsf/0/C2F5D49212653654CA256F6C00715BA3/$
File/87720_2002-03.pdf >  at 15 July 2008 which shows non-residential building construction profit 
margins of 0.7 % and non building construction profit margins of 4.3 percent; see also, Senate 
Employment, Workplace Relations and Education References Committee, Report ‘Building and 
Construction Industry’ (2004), 5. 
53 ‘Bid ‘em low; and watch ‘em grow’ ,Norman Augustine Augustine’s Laws (6th ed, 1997) 54.  
54 Hayford, above n 12, 45; Ross, above n 12, 13. 
55 Freehely, above n 44, 4. 
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Future Directions 

 

Even though alliances are now in the mainstream of government procurement options 

and many procurement agencies are comfortable with their use, I have identified 

several shortcomings of the governance arrangements of these contracting vehicles.   

In this section I suggest reforms that will improve the governance arrangements of 

alliances.  In particular, I recommend consideration of the following. 

 

Value for Money 

 

Governments must adopt a robust definition of value for money to facilitate 

repeatable and reproducible decision-making. In Chapter six, I demonstrate that 

governments can manipulate value for money decision-making to justify any 

outcome.  For example, a procurement officer can justify three different outcomes 

depending upon whether they use expected value, minimax or maximax decision-

making rules.  Similarly, the encroachment of political and social objectives in tender 

evaluations increases the scope for inappropriate interference in tender evaluations. 

 

The risk of abuse of government decision-making cannot be eliminated, as all 

decisions are likely to involve some qualitative elements. Nevertheless, pure alliances 

place an emphasis on subjective evaluation. Governments must recognise the 

problems created with measuring value in alliances and adopt consistent measures for 

conducting tender evaluations and use consistent decision-making criteria.  For 

example, governments should mandate the use of expected value decision-making and 

capture all project costs and benefits in business cases prior to selecting a 

procurement option.  This will not only improve the legitimacy of pure alliances, but 

also that of conventional contracts.   

 

I incorporated these recommendation in a Queensland Government, better purchasing 

guide (emphasis added): 
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[P]rocurement agencies are to develop cost probability curves for each procurement 

option. These cost probability curves must consider all life cycle costs and 

incorporate risk adjusted expenses and benefits in ‘expected value’ terms.
56 

 

These elements [value for money] are of significant relevance to alliance contracts as 

these procurement options deliver substantial non-cost benefits and incorporate 

hidden costs and benefits that are typically not considered in conventional contract 

delivery methods.
57 

 

Though it is not possible to provide a consistent and measurable definition of value 

for money to meet all procurement situations, governments must ensure that the 

encroachment of political and social objectives in tender evaluations is consistent 

between departments and projects.  This is a broader consideration of the problem of 

applying value judgements in tendering and is not just limited to alliances. 

 

Price Competition   

 

The competitive TOC alliance negates many of the pure alliance shortcomings 

identified in Chapters six and seven.  Governments must therefore consider continued 

use of competitive TOC alliances with the aim of attracting industry into bidding on 

such contracts.  As recognised in Chapter seven, competitive TOC alliances are less 

attractive to industry when compared to pure alliances, as the competitive TOC 

alliance requires the commitment of scarce resources, such as design teams, with no 

guarantee of winning work. In a construction and engineering market that is short of 

supply, governments may need to increase tenderer remuneration during the 

competitive phase of this alliance model to attract participants.  This will increase 

sunk costs to the project, but will overcome the risk of ‘no-bid’ situations. 

Furthermore, these increased sunk costs deliver substantial benefits with the 

demonstration of value for money and the demonstration of fairness in tender 

evaluation. In addition, the competitive TOC alliance also provides cost savings since 

there is little or no need for independent estimators to validate target costs. 

Recognition of these competitive TOC benefits appeared recently in a Queensland 

                                                 
56 Queensland Government, above n 6, 21. 
57 Ibid 4. 
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Government, better purchasing guide,58 because no other alliance guide identified the 

reduced need for independent estimators in competitive TOC alliances. 

 

Alternately, governments can better demonstrate of value for money with the use of 

an alliance program.  This contracting strategy provides a means to demonstrate value 

for money more effectively between stages of a pure alliance although only large-

scale projects that can be broken up into phases are suitable for such a strategy. The 

Queensland Government better purchasing guide for alliances, is the first government 

procurement guide to recognise the benefits of alliance programs. 

 

… improved demonstration of value for money resulted by using the actual outturn 

costs of the first alliance as the target costs for subsequent alliances. This resulted in 

a continual improvement for subsequent alliances with significant stretch targets 

incorporated into the Target Outturn Costs. Bundling of projects into a ‘program 

alliance’, is suited in these circumstances as the subsequent alliances involve the 

same risks, technologies, and geographic circumstances.59  

 

Alliance Procurement Guidance 

 

Though alliances are now a mainstream government procurement method and several 

alliance guides are available at the state government level, there is little to warn 

procurement officers of the pitfalls of alliancing.60 In particular, this study 

demonstrates that alliances may be used inappropriately to overcome systemic failures 

in the operation of key government activities including specification development, 

project management, configuration management, and contract drafting.  The alliance 

literature and alliance guides also fail to recognise many of the hidden costs of 

alliancing.  The pure alliance places significant emphasis on independent auditors, 

probity advisers, and participation of government employees in the alliance team.  

Though these activities incur substantial costs for the public sector, they are given 

scant consideration in the alliance literature. Consequently, governments must provide 

guidance at the strategic level to warn against the potential abuses of alliances and the 

                                                 
58 Ibid 14. 
59 Ibid 21. 
60 For example, none of the Victorian Government, NSW Government or Queensland Department of 
Main Roads procurement guides (Chapter 8, footnote 7) identify the alliance risks in this chapter. 
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hidden costs of these procurement options. This guidance has been recently included 

in a Queensland Government, better purchasing guide: 

 

Alliancing should not be used as a means to cater for shortfalls in project 

documentation/specification development competencies…Procurement agencies 

should not adopt alliancing simply because they do not have the resources to 

develop appropriate project documentation. 

 

Alliancing should not be used to mitigate schedule pressures resulting from poor 

planning… Alliancing should never be considered a project management tool for 

dealing with self-imposed schedule constraints.61 

 

Exporting Alliance Benefits to Other Procurement Options.   

 

This study demonstrates that the success of alliancing lies largely in the alliance 

process. In particular, alliances demand investment in risk management and a 

thorough investigation into project scope (to develop the target costs).  These features 

of alliancing can easily be transferred to conventional procurement options.  For 

example, conventional contracts can benefit by encouraging tenderers to conduct risk 

workshops, and from governments providing tenderers with ample opportunity to 

explore the project scope, possibly with government funding.   

 

My investigations into the failures of conventional contracts in Chapter two 

demonstrate that poor project documentation is the major cause of disputes and cost 

overruns. Consequently, governments must not only invest adequately in project 

definition activities, but must also encourage tenderers to enter into a ‘negotiated risk 

transfer’ process to deliver a realistic project cost and schedule.  The emergence of the 

ECI contract is a step in this direction.62  Though risk management and thorough 

project scoping will increase tender duration and cost, the end result is greater 

certainty for both governments and contractors.   

 

 

                                                 
61 Queensland Government, above n 6, 19. 
62 Roger Quick ‘Queensland’s ECI Contract’ (2007) 24 (1) International Construction Law Review 3. 
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Hybrid Alliances  

 

Many alliances have retained liability in the alliance model on the basis that this is the 

only means available to procure cost effective insurance.63  The insurance industry has 

responded to the proliferation of alliance contracts with the development of cost 

effective first party insurance products.  My examination of these insurance products 

reveals that alliance insurance offers comparable cover to conventional insurance at a 

similar price.  There are no compelling reasons to use a hybrid alliance for the sole 

purpose of procuring insurance. Government procurement guides must alert 

procurement managers to the fact that the current insurance market does cater for first 

party insurance policies and there is therefore no requirement to maintain liability 

between alliance participants for the purposes of gaining insurance.  

 

I included such guidance in a Queensland Government, better purchasing guide: 

 

Recent developments in the insurance industry have led to the development 

of ‘first party’ principal arranged insurance products. These products provide 

alliances and other ‘no-blame’ contractual relationships with cost effective insurance 

cover for major projects. The continuation of such insurance products will be 

contingent on the insurance market.64 

 

Conclusions 

 

This study has encompassed an investigation into what alliances are, where they are 

used, why they are used and in what governance environment.  I have demonstrated 

that alliances are significantly less likely to satisfy the governance objectives of the 

public sector than conventional contract delivery mechanisms.  A solution to this is to 

either change the governance arrangements of alliances or the governance rules of the 

public sector.  

 

                                                 
63 Cowan et al, above n 12. 
64 Queensland Government, above n 6, 15. 
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The governance rules of the public sector need attention. Improvements are required 

in how governments define value for money and how governments select decision-

making rules.  Without a robust and repeatable framework for measuring the value of 

competing procurement options and tenderers then any attempts to develop project 

business cases are fraught with the risks of abuse. 

 

Alliances also need to evolve to better demonstrate value for money, retain 

accountability for outcomes, and achieve fairness in tender evaluations. The 

competitive TOC alliance is best suited for eliminating many of the pure alliance 

failures in demonstrating value for money; nevertheless, all alliances create 

accountability tensions with shared decision-making and the creation of a virtual 

organisation.  Governments may simply need to consider diluted accountability, and a 

conflict of duty as a ‘cost of doing business’ with alliances.  Governments must 

capture these costs in project business cases and during the selection of procurement 

options. 

 

In Chapter three I demonstrate that alliances offer substantial benefits in projects with 

undefined scope and high risks. This provides a means for governments to exploit 

alliancing to mask broader shortcomings in the public sector.  In particular, alliances 

can potentially hide broader problems such as poor specification development, project 

management, configuration management, and contract drafting practices. 

Governments must clearly articulate these issues in policy and procurement selection 

guides so that procurement officers and approvers are cognisant of the potential over 

use of alliancing. 

 

Though this study has focussed on many of the negative aspects of alliances, I cannot 

ignore the positive response these contracting vehicles receive from both governments 

and industry.  I do consider that there is a legitimate niche for using the alliance 

process in high-risk projects that are subject to variable scope.  This is even 

considering the substantial governance shortcomings, since in these circumstances, 

conventional fixed price contracts will likely result in very high contingency fees, 

disputes, and poor project quality.  Nevertheless, procurement agencies should be 

alerted to the risks of these contracts and capture all alliance costs and benefits in 

business cases. 
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Alliances and Public Sector Governance Objectives 
 

QUESTIONNAIRE COVERSHEET  
 
Senior Investigator 
  A/Prof Justin Malbon 
  Dean, Griffith Law school 
  Griffith University 
  Phone 56483 

Email j.malbon@griffith.edu.au 
 
 

Student Researcher     

  
 John Davies  
 MPhil Student 

Griffith Law School/Socio-Legal Research Centre  
Phone 0407064893 
Email davies71@bigpond.net.au 

 

Background 
Alliance contracts are used extensively by all levels of Government in Australia. Though 
there are many benefits associated with the use of Alliance contracts there are several 
perceived risks.  Case studies of select alliances are being conducted to explore alliance 
participants’ perceptions of risks and benefits of alliance structures. 
 

What Participation in this Questionnaire Involves 
Participation in this study asks that you complete a questionnaire or participate in an 
interview that enquires about your perceptions of alliance contracts.  It is estimated 
that the questionnaire/interview will take you approximately 30 minutes to complete. 
In which case, your written completion of the questionnaire is not required. 

 
The Expected Benefits of the Research  
The outcomes of this research will provide a more thorough understanding of the governance 
tensions associated with government’s use of alliance contracts.  This may enable alliance 
participants in a government owned alliance to better understand alliance risks and benefits 
 

Risks to you  
Participation in this research poses no risks, as the research will not enable any individual 
respondent to be identified.  This research explicitly excludes the assessment of any 
commercially sensitive information from alliance participants.  The principle researcher has 
completed a deed of confidentiality with your alliance. 

 

 
 
Your confidentiality  
We assure you that your name and any information that you provide to us will remain 
completely confidential.  
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Your participation is voluntary  
Your participation is this questionnaire is voluntary. Participants do not need to answer every 
question unless they wish to do so. Participants are free to withdraw from the study at any 
time up to the collation phase of respondents data (Sep 2006). 
 

Questions / further information  
At any time, requests for information or clarification can be discussed with the Student 
Researcher, John Davies.  

 

The ethical conduct of this research  
Griffith University conducts research in accordance with the National Statement on Ethical 
Conduct in Research Involving Humans. If, at any time you have concerns about the ethical 
conduct of this study, you can contact: 
 

Manager, Research Ethics, Office for Research, Bray Centre, Nathan Campus, 
Griffith University (ph 3875 5585 or research-ethics@griffith.edu.au). 
 

Privacy 
The conduct of this research involves the collection, access and / or use of your 
identified personal information. The information collected is confidential and will not 
be disclosed to third parties without your consent, except to meet government, legal or 
other regulatory authority requirements. A de-identified copy of this data may be used 
for other research purposes. However, your anonymity will at all times be 
safeguarded. For further information consult the University’s Privacy Plan at 
www.griffith.edu.au/ua/aa/vc/pp or telephone (07) 3875 5585. 
 

Expressing consent  
If a potential participant completes and returns the questionnaire, they will be deemed to have 
consented to their participation in the research. Please detach this sheet and retain it for your 
later reference. If you agree to participate in an interview, your consent will be verified and 
recorded by the researcher.   
 
 
Griffith University thanks you for your consent and participation in this research.
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Alliance Compatibility in the Delivery of Public 

 

Senior Investigator 
  A/Prof Justin Malbon
  Dean, Griffith Law school
  Griffith University
  Phone 56483

Email j.malbon@griffith.edu.au
 
 

Student Researcher   

 John Davies 
 MPhil Student

Griffith Law School/Socio
Phone 0407064893
Email davies71@bigpond.net.au

 

 
I have read the information form and understand that: 

 
• This research is to investigate perceptions of alliance contracts 
• I am being asked to complete a questionnaire/participate in an interview about 
my perceptions of alliance contracts
• The questionnaire/interview will take me approximately 30 minutes to complete 
• My participation is voluntary and that I may discontinue my participation at 
anytime without penalty or explanation 
• Any reports or publications from this study will be reported in gen
will not involve any identifying features 
• The data will be kept confidential at all times with email/written responses 
destroyed after collating the study’s findings 
• A report about the study findings will be made available to me. 

 

I have read the information sheet and the consent form. By completing and 
returning this questionnaire, I agree to participate in this study and give my consent 
freely. I understand that the study will be carried out as described in the information 
statement, a copy of which I have retained. I realise that whether or not I decide to 
participate is my decision alone. I also realise that I can withdraw from the study at 
any time and that I do not have to give any reasons for withdrawing. I have had all 
questions answered to my satisfaction. 
 
 
………………………………………………        …………

Name and Signature/Date

 

 

CONSENT FORM  

 

Alliance Compatibility in the Delivery of Public 
Infrastructure/Services  

A/Prof Justin Malbon 
Dean, Griffith Law school 
Griffith University 

56483 
Email j.malbon@griffith.edu.au 

     

John Davies  
MPhil Student 

Griffith Law School/Socio-Legal Research Centre  
Phone 0407064893 

davies71@bigpond.net.au 

I have read the information form and understand that:  

• This research is to investigate perceptions of alliance contracts  
• I am being asked to complete a questionnaire/participate in an interview about 
my perceptions of alliance contracts 

nnaire/interview will take me approximately 30 minutes to complete 
• My participation is voluntary and that I may discontinue my participation at 
anytime without penalty or explanation  
• Any reports or publications from this study will be reported in gen
will not involve any identifying features  
• The data will be kept confidential at all times with email/written responses 
destroyed after collating the study’s findings  
• A report about the study findings will be made available to me.  

ave read the information sheet and the consent form. By completing and 
returning this questionnaire, I agree to participate in this study and give my consent 
freely. I understand that the study will be carried out as described in the information 

a copy of which I have retained. I realise that whether or not I decide to 
participate is my decision alone. I also realise that I can withdraw from the study at 
any time and that I do not have to give any reasons for withdrawing. I have had all 

answered to my satisfaction.  

………………………………………………        ………… 
Name and Signature/Date 
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• I am being asked to complete a questionnaire/participate in an interview about 

nnaire/interview will take me approximately 30 minutes to complete  
• My participation is voluntary and that I may discontinue my participation at 

• Any reports or publications from this study will be reported in general terms and 

• The data will be kept confidential at all times with email/written responses 

ave read the information sheet and the consent form. By completing and 
returning this questionnaire, I agree to participate in this study and give my consent 
freely. I understand that the study will be carried out as described in the information 

a copy of which I have retained. I realise that whether or not I decide to 
participate is my decision alone. I also realise that I can withdraw from the study at 
any time and that I do not have to give any reasons for withdrawing. I have had all 
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Questionnaire – Alliance Contracts 
 

1.   How do you perceive the risk associated with your Alliance Project (tick one against 
cost, schedule & performance? (candidates may use AS 4380:2004 for risk definitions) 

Cost Low  Medium  High  Extreme  

Schedule Low  Medium  High  Extreme  

Performance Low  Medium  High  Extreme  

 
Comments: 
 
 
 
 
2.  How would you rate the effort involved in setting up your alliance compared to 
traditional contracting methods? (consider cultural alignment, alliance workshops, 
training etc.) 
(Significantly less, less, no difference, more, significantly more) 
 
 
 
 
3. How was the Alliance Target Cost Estimate (TCE) or Target Outrun Cost 
(TOC) developed? Eg. was the TCE/TOC developed collaboratively, were benchmarks 
used, were stochastic models used etc? 
 
 
 
 
4. Compared to traditional contracting methods how confident are you that an 
alliance represents appropriate risk sharing? 
(Very Confident, Confident, Neutral, Unsure, Very Unsure) 
 
 
 
5.   Are you satisfied that your project TCE/TOC is a genuine pre-estimate of the 
project? 
 
(Strongly Agree, Agree, Neutral, Disagree, Strongly Disagree) 
 
 
 
6.   What is the current progress of your alliance contract? eg have you achieved 
detailed design, is the project complete? 
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7. State whether you believe the following influenced the selection of Alliancing for 
project delivery (indicate whether you strongly agree, agree, neither agree nor disagree, 
disagree or strongly disagree). Tick one for each criterion. 
 

Alliance Selection Criteria Strongly 
Agree 

Agree Neither 
Agree/ 
Disagree 

Disagree Strongly 
Disagree 

Value for money      

Risk reduction       

Government/management 
direction (policy driven) 

     

Flexibility      

Inability to scope project      

Reliance on termination 
for convenience clauses 

     

Elimination of legal 
remedies 

     

 
 
 
7. How do you perceive the risks associated with Alliance contracts for each of the 
following criteria using a scale of one to ten (one being lowest risk, ten being highest 
risk? 

ALLIANCE RISK CRITERIA Perceived 
Risk (1-10) 

Comments 

Conflicts of interest/duty   
Establishment of fiduciary 
duties 

  

Governance/Commercial 
incompatibility 

  

Integrity of Target Cost 
Estimates 

  

Reduced legal remedies   
Lack of applicable case law 
(reduced certainty) 

  

Alliance board deadlocks   
Opportunistic behaviour by 
alliance participants 

  

 
 
8. Is your alliance board effective in resolving disputes or issues? 
 
(Strongly Agree, Agree, Neutral, Disagree, Strongly Disagree) 
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9. Are you familiar with the governance/employee code of conduct 
provisions of your organisation? (YES/NO) 
 
If YES, state what they are (eg. ANAO guidelines, Australian Public Service code 
of conduct) 
 
 
 
 
 
 
10.   Do you consider that your governance principles are consistent with your 
obligations under an alliance? (consider conflict of interest, accountability, value 
for money criteria). 
 
 
 
 
 
 
 
11. Have any disputes associated with your Alliance been referred to the 
Alliance board for resolution? (YES/NO) 
 
If YES, were those disputes resolved to the Satisfaction of Government? 
 
 
 
 
 
 
 
12. Given the circumstances for your project, would you recommend using an 
alliance for similar projects? (YES/NO) 
 
If NO, briefly explain why not. 
 

 
 


